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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  LOUISIANA  ^ 


RUUl  XX. 

EXAHININQ  AND  DISBARMENT  CoUMmTEa 

It  Is  ordered  by  the  court  that  section  5 
of  rule  XX  of  the  rules  of  this  court  be 
amended  so  as  to  read  as  follows: 

Section  6.  The  committee  appointed  from 
the  members  of  the  bar  at,  or  near,  Ope- 
lonsas,  shall  exercise  its  JnrlsdlctloD  over 


aiipllcants  for  admission  to,  and  monbers 
of,  the  bar,  realdlDg  In  the  tnrltoTy  com- 
prising the  parishes  of  ATOTelles,  Cameron. 
Polnte  Coupes  West  Battm  Rouge,  Iberrllle, 
St.  Landry,  Brangellae,  Acadia,  Lafayette, 
VermlUion,  St.  Martin,  Ibeila,  St.  Mar^. 
Terrebtmne  and  Lafovrche. 

In  effect  NoTember  SO.  1918. 


iPor  other  rulM,  *m  C7  Etouth.  tII,  136  1«.  Til:  69  South,  il,       Lb  vH;    71  Sovtb.  vll,  UZ  La.  Tti. 
79  SO.  (Yl) 
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B01ITWELL  T.  FARMERS'  &  TRADERS' 
BANK.   (No.  20266.) 

(S>pr9BW  Omirt  of  Uiiainip^  Dividon  A. 
Jane  24,  191S.> 

EXICUTOBS  A^D  ADUXNIBTBATOBS  <8=> 225(2) — 

Claim  Against  Estate— LiMirATiowa. 
A  daim  acainit  an  estate  of  a  decedoit, 
■lOoo^  not  preaented  within  a  year  aftu  pab- 
iicidon  of  notice  of  presentation  of  claims,  U 
not  barred  by  Code  1906,  |  2107  (Hemingway's 
Code,  i  1775),  as  a  claim  not  presented  within 
one  fear,  where  the  administrator's  notice  to 
oeditora  to  probate  their  claims  within  one 
year  was  not  pubUahed  for  three  consecutive 
weeki  and  no  proof  of  pnblfcation  waa  made  and 
Sled  nith  the  cle^  as  required  by  section  2103 
(section  177^. 

Appeal  from  Chanoetr  Court,  Jones  Coun- 
ty; O.  C.  Tans,  Chancellor. 

Action  by  the  Farmeraf  ft  TraderaT  Bank 
apLlnst  Allen  BotrtwelU  adnilnlstrator  of  es- 
tate of  T.  H.  Oden,  deceased,  to  reooTor  on  a 
dsfffl  against  the  estate.  From  a  Judgment 
for  i^alntUf,  defendant  appeabu  AtDxmed. 

(Joode  Montgomery,  of  Laurel,  for  appel- 
lant. Shannon  ft  Scbauber,  of  Iaui^  for 
tppeUee. 

HOLDEN,  J.  The  ooly  question  present- 
ed by  this  appeal  that  deserres  notice 
It  whether  or  not  the  claims  allowed  ap- 
pellee against  the  estate  of  T.  H.  Odea,  de- 
ceased, by  the  lower  court,  were  barred  on 
scconat  of  not  having  been  probated,  regis- 
tered, and  allowed  within  the  year  after  the 
first  publication  of  notice  to  creditors  to  pre- 
sent their  claims;  which  question  Involvee 
the  application  of  section  210B,  Code  of  1906 
(section  1771,  Hemingway's  Code),  and  sec- 
don  2107,  Code  of  1906  (section  1776,  Hem- 
li^ay's  Code),  and  are  eet  out: 

"2103.  ifotiM  to  Creditor*.— It  shall  be  the 
duty  of  the  executor  or  administrator  to  publish 
in  some  newspaper  in  the  county  a  notice  re- 
qairinc  all  persons  having  claims  against  the 
estate  to  have  the  same  probated  and  registered 
the  clerk -of  the  court  granting  letters,  with- 
in one  year,  which  notice  shall  itate  that  a  fail- 
ure to  probate  and  register  (or  one  year  will 
bar  the  daim,  and  the  tine  when  the  letters 
were  granted ;  and  the  notice  shall  be  published 
for  three  consecutive  weeks,  and  proof  of  the 
publication  shall  be  filed  with  the  clerk.  If  a 
paper  be  not  published  in  the  county,  notice 
by  posting  at  tbe  court  hoaae  door,  and  three 
other  places  of  puUic  resort  in  the  coonty  shall 


suffice,  and  affidavit      sodi  posting  filed  shall 
be   evidence   tb««of  in   any   controversy  in 
which  the  fact  of  such  posting  shall  be  brought 
into  question." 

"2107.  Clttima  RegUtoreA  Within  One  Year 
or  Barred.— All  claims  against  the  estate  of  a 
deceased  person,  whether  due  or  not,  shall  be 
registered,  probated,  and  allowed,  in  the  court 
in  which  the  letters  testamentary  or  of  admin- 
istration were'  granted,  wittiin  one  year  after 
Uie  first  publicaticHi  of  notiee  to  ercditors  to 

Eresmt  their  claims;  otherwise  the  same  shall 
e  barred,  and  a  suit  shall  not  be  maintained 
thereon  In  any  court,  even  though  the  existence 
of  the  claim  may  have  been  known  to  the  exec- 
utor or  adminiatrator." 

The  proof  In  the  case  before  ns  shows,  and 
tbe  diano^lor  so  hdd  under  the  facta,  that 
the  notice  by  the  administrator  to  creditors 
to  probate  th^r  claims  within  the  year  was 
not  published  for  three  consecutive  weeks, 
but  for  a  less  period  of  time;  and  It  also 
appears  that  proof  of  publication  was  not 
made  and  filed  wltb  the  clei^  as  required  by 
tbe  statute. 

In  order  to  successfully  invoke  the  benefit 
of  the  statute  which  bars  the  creditor's  claim 
upon  failure  to  probate  within  one  year  after 
publication  of  notice.  It  must  be  shown  clear- 
ly that  the  requirements  of  the  statute  have 
been  subetantlaUy  met  In  all  respects-  There 
was  a  failure  to  comply  with  the  statute  In 
this  case.  Especially  Is  this  true.  In  that, 
DO  proof  of  publication  was  filed  with  the 
clerk  as  required  therein;  therefore  the 
claims  allowed  by  the  decree  of  tbe  chancel- 
lor were  not  barred  limitation,  and  the 
decree  is  affirmed. 

Affirmed. 


NEW  ORLBAKS  NORTHDASTBRN  B. 

CO.  T.  LOTT.    (No.  2(»89.) 
(Supmne  Court  of  Mississippi,  Division  A. 
June  24,  19ia) 

EVTDBNCK  «=3418— PABOt  EVIDEirOB— TAST- 

INQ  CONntACT. 

Contract  in  writing  to  deliver  two  railway 
tickets  to  a  person  cannot  be  varied  by  parol 
evidence  that  it  was  to  deliver  one  ticket  to  that 
person  and  one  to  another  person. 

Appeal  from  Circuit  Court,  Forrest  Coun- 
ty ;  Paul  B.  Johnson,  Judge. 

Action  by  Wade  Lott  against  Hie  New  Or- 
leans Northeastern  Railroad  Company. 
Judgment  t<x  plalntlfF,  and  defendant  ajjh 
peals.   Reversed  and  mdered. 


ssPor  other  cases  sss  sams  tople  aad  KBT-NUUBBR  la  aU  Ker-Nombered  DlieaU  and  Indexes 
79  90.^1 


Digilized  by 


Google 


19-  8<«TTHEBN  BEPOBTEB 


A.  B.  BozeiqaD  ^a^.I^en  F.  Gameron;  Jr., 
bath  of  Meridl«{i,  &»r' aiweUanU:  .TaUr  & 
Mayaon,  of  Hatttesbu^  for  appellee^ 

SMITH,  0.  J.  AppeUee  Instituted  this  suit 
In  the  court  below  to  recover  of  appellant 
damages  alleged  to  have  been  snstalned  by 
him  because  of  the  breach  by  appellant  of  an 
alleged  agreement  to  deliver  to  him  at  Pachn- 
ta,  Mias.,  a  ticket  entitling  him  to  transpor- 
tation over  Its  road  therefrom  to  Hatttes- 
bnrg. 

John  Winston,  who  testified  in  behalf  of 
appellant,  stated  that  he  delivered  to  appel- 
lant's agent  at  Hattiesburg  the  price  of  two 
tickets  from  Fachuta  to  Hattiesburg,  and 
requested  him  to  have  appellant's  agent  at 
Pachuta  to  deliver  one  of  the  tickets  to  ap- 
pellee and  one  to  Mamie  Winston  when  call- 
ed for,  and  that  anpellant's  agent  agreed  bo 
to  do. 

According  to  the  evidence  for  appellee, 
when  he  and  Mamie  called  upon  appellant's 
agent  at  Padiuta  for  these  tickets,  the  agent 
delivered  one  to  Mamie,  but  declined  to  de- 
liver one  to  ai^Ilee,  and  stated  he  bad  re- 
ceived no  request  so  to  do.  Mamie  accept- 
ed her  ticket,  traveled  on  It  to  Hattlesbarg, 
and  upon  arriving  there  reported  the  trouble 
to  John,  who  took  the  matter  up  with  appel- 
lant's agoit,  and  obtained  from  him  a  prom- 
ise to  strftlghten  the  matter  out  Appellee 
remained  In  PaCbuta  overnltftit,  and,  upon 
his  again  applying  to  appellant^s  agent  there 
the  next  numiing  for  a  ticket  to  Hattiesburg, 
was  tfivea  oae,  which  he  acoq^ted,  and  travel- 
ed thereon  to  Hattlesbuif. 

According  to  the  evldmce  for  ai^>6IlaBt,  the 
requert  made  of  Its  agmt  at  l^ttlesburg 
John  Winston  was  for  the  delivery  to  Mamie 
at  l^adinta  of  two  tl<&ets  from  there  to  Hat- 
tiesburg; that  when  she  called  therefor 
both  tickets  were  tendered  to  her,  and  she 
was  asked  If  the  other  ticket  was  not  tor  ap- 
pellee, but  stated  she  did  not  know,  that  "she 
only  wanted  one  ticket  for  herself." 

The  contract  entered  Into  between  ai^- 
lant's  agent  at  Hattiesburg  and  John  Winston 
was  in  writing,  signed  by  both  the  agent  and 
Winston,  and  while  John  admitted  dgnlng 
'  the  c(wtract,  he  claimed  not  to  have  read  it 
According  to  the  written  contract  appellant's 
agreement  was  to  deUvor  the  two  tickets  to 
Mamie. 

The  Inconvenience  suffered  by  appellee  for 
which  he  claims  compensation,  because  of  his 
failure  to  obtain  the  ticket  when  he  first 
called  for  it»  is  stated  In  his  counsel's  brief 
88  foUowa: 

"The  appellee  was  crippled  and  unable  to  go 
about  much,  so  he  went  oat  Id  search  of  a 
place  of  repose,  when  finally  he  was  placed  in 
a  hovel  overrun  with  ficcs  and  chinches,  and 
Ihere  during  the  balance  of  the  night  waa  forced 
to  eubiuit  to  tortured  inflicted  upon  him  by  such 
remorB^ess  enemies." 


Ai^Uee  can  recover,  if  at  all,  only  on  the 
theory  that  appelant  violated  a  oontratrt 
entered  into  by  it  for  aiM>^ee'8  benefit  with 
John  Wftnston,  t»  deliver  to  appellee  a  ticket 
entitling  him  to  transpcMrtatloa  frem  PaChnta 
to  Hattiesburg.  The  ontract  having  been 
reduced  to  writing,  John  Winston's  testimony 
In  ccmtTadictlon  thereof  cannot,  of  course, 
be  here  considered,  and  since  It  appears  from 
the  written  tautrnment  that  appellant  did  not 
agree  to  deUrer  a  tk^t  to  appellee,  he  can- 
not Justly  complain  because  ot  its  failure  so 
to  do.  Consequently  appellant's  request  for 
a  peremptory  Instruction  should  have  been 
granted. 

Reversed,  and  Judgment  here  for  appel- 
lant 


J.  J.  NEWMAN  LUMBER  00.  T.  ISVIN. 
(No.  203S4.) 
(Sapreme  Court  of  MisstssippL  Jnn«  24, 1018.) 

Mastkb  and  Servant  ^9l8(K6)  —  Feixow 
Sebvant— Abroqation  or  Doctbiite  —  Ap- 
pucahon  op  Statxjte. 
Laws  1008,  c.  104,  <  1,  abolishing  the  fel- 
low-servant  doctrine  with  reference  to  employes 
of  a  railroad  or  others  using  engines  or  cars 
propelled  and  running  on  tracks,  applies  to  an 
employ^  of  a  lomber  company  injured  by  neg- 
ligent operation  of  its  skidder,  part  of  a  car, 
operated  by  steam,  for  drawing  to  its  railroad 
track  logs  to  which  he  had  attached  its  cable*. 

In  Bana  A[q;>eal  from  Circuit  Court  B'or- 
rest  County;  Paul  B.  Johnson,  Judge. 

Action  by  Charley  Irrin  against  the  J.  J. 
Newman  Lumber  Company.  Judgment  for 
plalntllf,  and  drtlpndwnt  appeals.  Affirmed. 

Tally  ft  Mayson,  et  Hattlesbarg,  tot  appel- 
lant Onnle  ft  Oonle^  ot  Hattieaburg,  ttxe 
appellee. 

STKBS,  J.  The  sppdlee,  Oiarley  Irvln, 
recomed  a  Judgment  in  the  drcuit  court 
against  appelant  lumber  company  for  per- 
sonal Injuries,  from  wlilch  Judpnent  this 
a]n>eal  is  prosecuted. 

The  oalj  questltm  presented  tor  our  ded- 
slon  is  whether  or  not  section  1,  e.  191,  of  the 
Laws  of  1006,  whidi  section  abolishes  the 
ftilow-servant  doctrine  vrlth  reference  to  em- 
ployte  covered  by  it  1b  applicable  to  this 
case.  If  applicable,  the  appellee  Is  ^titled 
to  recover;  otherwise  he  would  not  be. 

The  testimony  in  the  case  sbows  that  ap- 
pellant lumber  company  owns  and  operates 
a  logging  railroad,  upon  which  railroad  en- 
gines and  cars  are  run,  and  that  these  en- 
gines are  propelled  or  operated  by  steam. 
The  appellant  company  owns  and  operates 
what  is  called  a  "skidder"  In  connection  with 
Its  business.  This  skidder  Is  a  car  or  an  at- 
tachment to  a  car  which  Is  operated  by 
steam.  Its  operation  is  controlled  by  one 
man.  By  virtue  of  certain  levers  cables  can 
be  run  from  the  skidder  Into  the  woods  and 
pulled  from  the  woods  back  to  the  skidder. 
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Wben  the  cable  Te&<diM  ttw  proper  place  In 
tbe  woods,  tongs  on  It  are  attached  to  a  log, 
anfl  the  log  Is  then  pulled  by  this  cable  to 
the  slddder.  At  the  time  of  the  Injury  (Par- 
ley Irrln  had  attached  some  tongs  to  a  log, 
and  it  was  being  drawn  to  the  skldder.  Be- 
cauae  of  the  negligence  of  the  man  <¥>eratlxig 
the  skldder  Irvin  was  Injured.  When  the 
skidda  is  operating,  paUlng  tbe  logs  from 
tbe  woods,  aa  In  the  case  jmder  considera- 
tfam,  it  Is  andiored  or  tied  to  tbe  track  and 
Is  stationary  during  the  operation.  After 
the  logs  are  brought  to  the  railroad  track 
by  the  skldder  tbey  are  then  loaded  onto 
other  cars  a  sepante  appllanoe  called  a 
loader. 

The  testimony  tn  this  case  shows  that  the 
skldder  is  a  car  or  a  part  of  a  ear,  and  that 
the  cables  wblfb  draw  the  logs  to  it  are  op- 
ertted  by  steam.  It  Is  a  neceasary  Incident 
to  the  operatlcm  of  the  railroad  for  the  loga 
to  be  bnni^t  to  tt»  railroad  traCk,  and  In 
this  esse  these  logs  are  brought  to  the  track 
by  the  cables  which  are  controlled  and  oper- 
ated tnm  tbe  skldder  wblcb  is  In  tect  a  sta- 
dooary  car  upon  the  railroad  track  operated 
by  steam. 

The  statute  above  mentioned  was  meant 
to  protect  all  enqiloyto  subjected  to  Uie  pe- 
culiar hazards  Incident  to  the  operation  of 
lallroads.  It  Is  necessary  in  the  proper  op- 
eration of  a  Urging  railroad  for  tbe  logs  to 
be  brought  to  the  railroad  track.  In  bring- 
ing them  to  the  track  the  appellant  company 
osed  a  car  operated  by  steam  called  a  skld- 
der. The  appellee  was  injured  while  assist- 
lug  hi  the  operation  of  this  skldder  and  is 
protected  by  this  act  Hunter  t.  Ingram 
Day  Lumber  Co..  110  Miss.  745,  70  South. 
eOl;  Ballroad  Co,  t.  Pontius,  1S7  U.  S.  209, 
15  Sup.  Ct  685^  8»  li.  Ed.  676. 

Affirmed. 


GRIFTT  T.  STATE.   (No.  20303.) 

(Supreme  Court  of  Missiftsipiri,  Dlrision  A. 
June  10.  1918.) 

Axnuza  «B»45— BIauozous  Kuxzho— Gkih- 

ISAL  PBOSSCimOHB. 

In  a  prosecution  for  wilUuIly,  unlawfully, 
tod  miscbievonsly  killing  a  bog  belongiuK  to  an- 
other, where  it  appeared  that  accused  had  re- 
peatedly tried  to  keep  the  hog  out  of  his  potato 
patch,  that  he  did  not  know  who  owned  it,  and 
tilled  it  solely  to  prevent  damage  to  his  crop,  s 
finding  that  the  hog  was  killed  maliciously  or 
mischievously  was  not  warranted,  and  a  per- 
emptory histmction  should  have  been  given  for 
defeDdant. 

Appeal  from  Circuit  Court,  Simpson  Coun- 
ty; w.  H.  Bni^iei^  Jndge. 

WIU  Orll^  was  conTlcted  of  unlawfully 
UlltDg  a  hog,  and  be  bj/j^mIb.  Reversed  and 

tendered. 

J.  P.  Edward^  ot  Mendenhall,  fw  aj^l- 
l&nt  Earle  N.  Floyd,  Asst  Atty.  Gen.,  for  tbe 
State 
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SMITH,  0.  J.  Appellant  was  convicted  up- 
on an  affldayit  charging  him  with  having 
•Hvlllfully,  unlawfully,  and  mischievously" 
killed  a  hog  belonging  to  J.  T.  Ross.  The  evi- 
dence for  the  appellee  was  to  the  eflfect  that 
Ross  turned  the  hog  out,  permitted  it  to  stray 
off,  and  that  it  was  killed  by  the  appellant 
while  it  was  in  his  potato  patch.  The  evidence 
for  the  appellant  was  that  he  had  repeatedly 
tried,  but  had  been  unable,  to  keep  the  hog  out 
of  his  potato  patch ;  that  he  did  not  know 
who  owned  it,  and  killed  It  solely  to  prevent 
damage  to  his  crop.  On  this  evidence  the 
Jury  were  not  warranted  in  finding  that  the 
hog  was  killed  either  maliciously  or  mis- 
chievously, but  on\y  that  it  was  killed  to  pre- 
vent its  damaging  the  potatoes.  Consequently 
the  peremptory  instruction  requested  by  the 
appellant  should  have  been  granted. 

Reversed,  and  Judgm^it  here  for  appellant. 


JONSS  St  al.  T.  UOORXL   (No.  SmiB.) 

(Suprane  Court  of  BlissiBsippi,  Dividon  A. 
Feb.  2S,  19180 

1.  Taiattow  «s>784(8>— AasMemrr— Ibseg- 

ULAKITIBB— WAIVSB. 

Althou^ch  the  Joint  assessment  of  two  tracts 
of  land  owned  by  difFerent  persons,  one  cultivat- 
ed and  the  other  uncultivated,  and  mtirely  sep- 
arated by  a  third  tract,  is  an  irregularis,  fau- 
ure  to  object  thereto  until  after  tax  sue  pre- 
clades  a  person  from  questioning  the  validity  of 
the  assessment  after  such  sale. 

2.  TAXATioif  4=»019— Tax  Sales— VALinmr. 

Where  two  entirely  separate  tracts  of  lands 
owned  by  different  persons  are  Jointly  assessed, 
the  tax  collector,  by  accepting  taxes  for  one  of 
the  tracts,  does  not  invalidate  the  subsequent 
tax  sale  of  the  other  tract. 

Appeal  from  Chancery  Court,  Harrison 
County ;  W.  M.  Denny,  Jr.,  Chancellor. 

Bill  to  confirm  tax  title  by  S.  A.  Moore 
against  J.  L.  Jones  and  others.  Decree  con- 
firming  tax  Utl^  and  defendants  appeal.  Af- 
firmed. 

On  tbe  aasesBment  <a  Harrison  county 
tbe  land  described  aa  tbe  N.  B.  ^  of  tbe  S. 

W.  %  and  the  a  W.  %  of  tbe  N.  W.  ^4  of  tbe 
N.  BL  section  S3,  township  7,  range  12; 
number  of  acres  of  uncleared  land,  60;  total 
value  of  nndeared  land,  120;  total  value  of 
both  cleared  and  uncleared  land,  120;  total 
state  taxes  of  both  cleared  and  undeared 
land  f(Hr  1902,  at  6  mills,  72  cents — ^was  as- 
sessed to  "Unknown"  for  the  taxes  for  the 
year  1902.  It  later  devtioped  that  one  J.  B. 
Dubinsson  owned  the  N.  E.  %  of  the  S.  W. 
^,  which  was  included  In  the  above  assess- 
ment DnblnsSoa  appeared  at  the  tax  col- 
lector's office  and  paid  the  taxes  for  the  year 
1002  on  hU  land,  viz.  N.  E.  %  of  the  S.  W. 
^4.  No  one  paid  taxes  on  the  balance  of  the 
land  described  In  the  assessment,  viz.  S.  W. 
%  of  the  N.  W.  %  of  the  N.  E.  There- 
after  on  the  6tb  day  of  July,  1903,  tbe  8.  W. 
%  of  tbe  N.  W.  %  of  the  N.  B.  %  was  sold 
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by  the  sheriff  for  the  taxes  of  1902,  and  at 
the  tax  sale  was  bid  In  by  the  appellee,  S.  A. 
Moore,  for  the  price  of  $23.50,  and  the  sheriff 
made  Moore  a  tax  deed  to  thBt  land.  On 
March  16,  1915,  Moore  filed  In  the  chancery 
court  of  Harrison  county  a  bill  to  conflrm 
his  tax  tlUe  to  the  S.  W.  %  of  the  N.  W.  ^ 
of  the  N.  E.  hi,  this  being  the  land  which  he 
purchased  at  the  said  tax  sale,  and  made 
these  appellees  and  others  defendants  to  this 
Mil.  At  the  trial  Moore  Introduced  In  evi- 
dence his  tax  deed  to  tills  land  and  rested 
his  case.  The  appellants  contended,  among 
other  things,  that  the  assessment  and  sale  of 
this  land  for  taxes  was  void  because  the  land 
described  as  the  N.  B.  %  of  the  S.  W.  %  was 
an  entirely  separate  tract  of  land  from  the 
land  described  as  the  S.  W.  M  of  the  N.  W. 
\i  of  the  N.  B.  these  two  tracts  of  land 
being  separated  by  a  third  tract  of  land 
which  lay  between  them;  and  because  one 
of  these  tracts  of  land  was  cultivated  and 
tt»  other  DDCultlTated;  and  because  one 
tract  was  woodland  and  the  other  <deared; 
and  because  of  the  action  of  the  tax  collec- 
tor in  acc^tlng  taxes  from  Dublnsmn  on  part 
only  of  the  land  embraced  in  the  assessment 
The  appellants  further  contended  that  the  ap- 
pellee's right  to  maintain  this  suit  was  bar* 
red  by  the  statute  of  limitations.  The  appel- 
lee contended,  among  other  things,  that  his 
right  to  maintain  the  suit  did  not  accrue 
until  the  expiration  of  the  two  years  from 
the  date  of  sale  allowed  for  redemption,  and 
that  when  he  filed  his  suit  on  March  15, 1915, 
be  was  w^  within  the  time  allowed  by  stat- 
ute for  the  bringing  of  his  suit.  In  the  court 
below  thete  was  a  decree  confirming  the  tax 
sale  and  declaring  the  title  to  the  land  to  be 
In  the  ai>pellee,  S.  A.  Moore.  Vrom  that  de- 
cree the  appellants  ax^ealed  to  this  coort. 

WMte  &  Ford«  ut  Oulfport,  for  appellants. 
Mlze  it  Mize,  of  GnlQ^ort,  for  aiq;)ellee. 

HOLDBN,  J.  [1 ,  2]  This  case  comes  clear- 
ly within  the  rule  announced  in  North  t. 
Culpepper,  97  Miss.  7S0;  68  South.  410,  and  the 
chancellor  was  right  In  following  It, 

Affirmed. 


BOWDOIN  T.  ALABAMA  OHEBUOAL  CO. 

(4  IHv.  781.) 

(Supreme  Court  of  Alabama.    April  18,  1918. 
On  Application  for  Kehearlug,  May  30, 
19ia) 

I.  Contracts  «=5i106—Validitt— Violation 
OF  Statu TK. 
If  a  statute  «u  not  designed  to  prohibit 
the  msking  of  contracts  without  previous  com- 
pliance with  Btatutor;  provisions,  but  was  in- 
tended merely  to  provide  revenue,  contract  is 
not  void  U  DO  specific  prohibition  or  penalty  is 
provided  or  hnposed,  out  if  the  conditions  of 
the  statute  are  made  for  the  public  benefit,  and 
not  for  raising  revenue  only,  an  agreement  Is 
void  that  does  not  comply  therewith. 


2.  CoKTBAciB  «s»l09— Buin>m«  or  FEta* 

uzKRs— Statute— Pleas. 
Code  1907,  I  26,  relating  to  the  taraing  of 
fertilizers,  was  primarily  intended  to  protect 
the  public  against  a  sale  of  worthless  or  dele- 
terious compounds  represented  as  commercial 
fertilizers,  and  not  merely  to  raise  revenue ; 
nor  do  the  provisions  of  the  act  (Code  1907, 
I  6884)  making  it  a  misdemeaDOr  to  sell  com- 
mercial fertilizers  without  having  obtained  a  li- 
cense from  the  commiasioner  of  agricultui^e  and 
industries  show  that  tlie  statute  was  framed  for 
revenue  purposes  only,  so  that  ideas  properly 
presenting  tne  defense  that  sales  were  made 
without  orst  procuring  a  license  as  provided  by 
statutes  were  not  demurrable. 

3.  AoncuuruBB  ^o7— Fkbtilizkrb— Sali  bt 

AOENT. 

A  sale  of  fertiliiere  by  the  agent  of  one  who 
has  a  license  to  sell  fertilisers  as  rsQuired  by 
Code  1907,  |  2S,  is  not  onlawfal  under  Bection 

6884. 

4.  Aqhioultubb  4=37— Sau  or  X^nzEizEBa 

— LiCBNSE— EVIDE  NOB. 

In  an  action  upon  a  note  given  for  the  par- 
chaae  price  of  fertilisers,  wher^n  defendant 
nieadea  that  the  sales  were  made  without  having 
first  procured  a  license  as  provided  hy  statute, 
and  plaintiff  replied  that  the  seller  at  the  time  of 
the  sale  was  acting  aa  agent  for  a  company 
which  had  a  license,  the  testimmr  of  the  al- 
leged  agent,  the  contract  between  him  and  his 
princip^,  and  a  fertilizer  liewse  Issued  to  the 
principal  were  adnuBaible. 

5.  Appeal  and  Ebbob  iS=3l97(U— Objkctxoit 
XH  Lower  Coubt— Vabianoe. 

By  provision  of  circuit  court  practice  rule 
34  (ITS  Ala.  xxi),  that  court  cannot  be  put  in 
error  by  variance  unless  it  was  called  to  Its  at- 
tention by  proper  objection  to  the  evidence. 

6.  Appeal  and  Ebbob  <S=>1078(4)— Assian- 

UENTS  OF  EBBOS— BbIEVB — ABANDOKHKNT. 

Assignments  based  on  the  refosal  of  defend- 
ant's charge  not  being  Insisted  npon  In  the  brief 
and  a^ument  of  counsel  need-not  be  considered. 

7.  Apbeal  ard  Ebbob  ^91162— Judqheht— 

cobsegtion. 
Where  the  failure  of  the  judgment  to  limit 
the  waiver  of  exemptions  to  personalty  as  pro- 
vided in  the  notes  introduced  in  evidence  was  not 
called  to  the  attention  of  the  court,  the  Su- 
preme Court  will  not  reverse  the  Jndgment,  but 
will  correct  it  so  as  to  limit  the  waiver  of 
exemptions  to  personal  property. 

On  Ap^cation  tot  Behearing. 

8.  Sales  «s>7— Fuivcipai.  and  Aoeito— Sbij> 

INQ  Agent. 
An  agreement  of  a  chemical  company  to  ship 
to  a  partnership  certain  fertilizers,  to  remain 
the  propertj  of  the  company  until  sold  or  paid 
for  by  the  partnership,  and,  when  8<^,  all  pro- 
ceeds, incluoisg  cosh,  notes,  open  accounts,  cot- 
ton, mortgages,  and  securities,  to  be  kept  sep- 
arate by  the  partnership  aa  trustee  for  the 
company,  and  turned  over  to  the  company  as  col- 
lateral security  and  pledge  against  notes  or  ac- 
counts held  gainst  the  partnership,  created  a 
contract  of  ag«icy  rather  than  of  purchase. 

Appeal  from  Circuit  Court,  Geneva  Connty; 
H.  A.  Pearce,  Judge. 

Assumpsit  by  the  Alabama  Chemical  Com- 
pany against  W.  T.  Bowdoln.  Jndgment  for 
plaintiff,  and  defendant  appeals.  Transferred 
from  the  Court  of  Ai^>ealB  under  section 
6,  Act  AprU  18, 1911,  p.  449.  Oorrected  and 
aflSrmed. 
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Hie  note  nied  on  was  executed  by  dtfend- 
ant  to  one  Anatln  A  Geatiy,  and  la  allefed 
to  be  now  the  propertr  of  plaintiff.  Defend- 
ant set  up  an  Ulesal  omslderatlcm  in  tbat  It 
was  given  for  One  piloe  of  fertUUer  stdd  to 
defendant  tiy  Anatln  A  Gentry'  in  1914»  and 
Oat  said  Austin  A  Gentry  did  not  baTe  a 
license  from  the  commissioner  of  agricul- 
ture In  the  state  ta  Alabama,  antborislng 
them  to  make  a  sale  of  fiie  fertiliser  sold  as 
required  hy  law  at  the  time  same  was  sold 
to  defendant  The  otber  pleas  are  In  rtmitar 
fitrm  and  effect,  bat  varylnt  phraseology. 
Then  Is  also  a  plea  of  failure  to  tag  the 
fertUlser  as  required.   Austin  testlfled  that 
he  was  a  member  oC  tb»  Ann  ot  Austin  * 
Gently,  Oiat  they  bad  connection  with  tb» 
DoOian  or  Alabama  Cbemlcal  Company,  and 
tbat  they  were  one  and  the  same  firm,  the 
two  conqianles  being  under  the  same  man- 
agaooit   Tbe  contract  was  an  agreement 
between  the  Dothan  Obcmlcal  Onnpany,  and 
the  partnership,  by  which  the  company 
agreed  to  famish  tbe  customer  durtog  the 
ensuing  seasm  ending  May  1«  1914,  tbe  tcl- 
lowing    flpedficaHy    named    brands  and 
amounts  of  fertiliser,  to  be  taken  by  and 
charged  to  the  customer,  at  the  prices  shown 
below:    (Here  follows  prices  and  brands.) 
The  cfHDpany  also  agreed  to  ship  for  tbe 
customer's  account  In  not  less  than  carload 
lots  to  tbe  railroad  depot  at  Ooffee  Springs, 
Ala.,  "shipped  on  consignment  to  the  cnsto- 
mer  as  trustee  for  the  company,  or  to  bis 
duly  authorized  agent"  Tbe  customer  agreed 
to  recEdve  alt  fertilizer  shlK>ed  for  sale, 
and  to  take  and  pay  the  agreed  price  therefor, 
bat  Is  to  take  none  of  tbe  fertilizers  for  bis 
own  use  unless  by  consent  of  the  company, 
nie  contract  further  provided  Ibat  until 
sold  or  paid  for      the  customer  tbe  fer- 
tilizers contracted  for  under  tbe  agreement 
shall  mnaln  tbe  property  of  the  company, 
and  when  sold  all  jiroceeds,  Including  all 
cash,  notes,  open  accounts,  cotton,  mortgages, 
seCTritles  therefor,  shall  be  tejft  separate 
aid  hdd  by  the  customer  as  trustee  for  the 
eompaiu^,  and  turned  over  as  collateral  se- 
curity aiid  ^edge  against  the  notes  of  the 
CQStomer,  or  account  held  against  the  cus- 
tomer, until  tbe  entire  Indebtedness  Is  paid 
in  folL   Other  conditions  need  not  t>e  set 
ont  The  fdlowing  exceptions  were  reserved 
to  the  oral  charge,  and  are  thus  stated: 

Counsel  expressed  satisfaction  of  the  above 
charge  witii  the  exception  of  that  part  of  same 
whiui  refos  to  the  effect  of  the  written  con- 
tract, which  was  introduced  in  evidence,  and 
tbe  judge's  charge  to  the  effect  that  under  said 
contract  Ailstin  A  Gentry  were  the  agotts  of 
the  Dothan  Chemical  Company. 

J.  A  Camiey,  at  Staterprlse,  tot  appellant 
W.  a  Hulkey,  ot  Geneva,  for  appellee. 

THOHAB,  J.  nie  two  qnestloos  presented 
for  decUdoi  are:  (1)  Wbethor  a  contract  of 
nle  oC  commercial  fertlliim  made  without 
the  sdler's  first  having  talran  out  a  license  as 
naulred  by  the  statnte  Is  void;  and  (8)  U  it  Is 


YtOa,  did  tbe  contract  In  this  case  between 
Austin  &  Gmtry  and  fbe  Aiftbama  Chonlcal 
Company  or  the  Dothan  Cbemlcal  Company 
create  the  relation  of  prlnc^al  and  agent  as 
regaids  tbe  sale  of  tbe  fertilizer  in  question? 

[1]  Tbe  rule  In  this  state  is  that;  if  a  stat- 
ute was  not  designed  to  prohlMt  Hie  making 
of  contracts  without  previous  ctunifllance 
with  statutory  provlcdons,  but  was  intended 
mer^  to  provide  revmiue^  it  Is  not  void  If 
no  qteclflc  pnAlUtloD  m  penal^  is  provided 
or  imposed.  It  the  conditions  of  the  statute 
were  made  for  the  benefit  at  tbe  pidilic,  and 
not  for  the  raising  of  revenue  only,  an 
agreement  Is  void  that  does  not  cnnKAy  wttb 
tbe  statutory  cmditifflis.  Sales-Davis  Co. 
V.  H«iduwm-B(vd  Lumber  Co.,  193  Ala.  166, 
69  South.  627;  Sunflower  Lumber  Go.  v. 
Turner  Supply  Oo^  1118  Ala.  181,  48  Sontb. 
510. 132  Am.  St  Bep.  20;  Merriman  &  Co.  v. 
Kdox.  0»  Ala.  88»  11  Sooth.  741;  Woods  &  Go. 
V.  Armstrong,  64  Ala.  VSOf  26  Am.  Bep.  071; 
Shlppey  V.  Eastwood.  9  Ala.  lu8;  Smith  v. 
Mawhood,  14  Meeaon  A  WeUst^  Ex.  Bep. 
452;  Otlsens'  National  Bank  v.  Buckbelt 
14  Ata.  App.  611.  71  South.  82;  Talladega 
Fnt  A  Blfg.  Gol  t.  Farmers'  Union  Ware- 
house Co.,  2  Ala.  App.  307,  56  South.  685. 

[2]  In  Xb»  adoption  of  the  stetutes  In  ques- 
Uon  (Acte  1907.  p.  744;  Code  of  1907,  art  2, 
c.  2.  i  26^  p.  228  et  seq.)  tbe  legislative 
Intoit  and  primary  purpose  was  to  protect 
the  public  against  being  sold  worthless  or 
deleterious  compounds  represented  as  com- 
mercial fertilizers,  and  not  merely  to  raise 
revenue. 

Tbe  codlflcatioa  of  the  Act  of  August  14, 
1907.  with  section  2  tbweof  made  secticm  26 
of  tbe  Code  of  1907,  and  with  tbe  omissicni 
tlierefrom  of  section  378  as  it  f wmed  fi.  part 
of  the  Code  of  189G.  does  not  show  tbat  the 
provisions  of  said  section  25  were  Intended 
primarily  for  raising  revenue^  and  not  for  tbe 
purpose  of  protecting  the  public  in  the  pur- 
chasing of  commercial  fertilizers.  Nor  does 
the  insertioa  In  the  Code  of  1907  (as  section 
6884)  of  the  provision  of  the  act,  making  it  a 
mlademeanor  to  sell  or  exchange  commercial 
fertilizers  without  having  obtained  a  license 
from  the  Commissioner  of  Agriculture  and 
Industries,  as  provided  by  law,  show  that 
the  statute  In  question  was  framed  for  reve- 
nue purposes  only.  On  tbe  otber  band,  it  is 
obvious  therefrom  that  tbe  purpose  was  to 
protect  the  public,  as  we  have  stated.  When 
the  codlflcation  of  the  several  provisions  of 
tbe  act  was  completed,  finding  appropriate 
place  in  article  2,  c.  2,  |  6884,  a  ccmiplete  sys- 
tem for  tbe  regulation  and  sale  of  commercial 
fertilizers  was  provided,  with  the  spedflc  in- 
tent of  protecting  the  public  from  the  buying 
of  worthless,  c(»nparatlvely  worthless,  or 
deleteriotu  substances  tuid  as  nmimercial 
fwtiUzers.  Talladega  Fert.  &  M^.  Co.  v. 
E^trmers'  Unltm  Warehouse  Co..  supra. 

[I]  Tbe  court  committed  no  error  In  over- 
ruling demurrers  to  the  several  pleas  propor- 
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I7  presratiiig  the  defense  tbat  sucb  sales 
were  made  vithoQt  first  baTlnff  procured  a 
llCCTse  as  provided  by  statute.  For  repUca- 
tioa  (No.  2)  to  such  pleas,  plaintiff  said: 

Tbat  at  the  time  of  said  sale  Austin  &  Gen- 
try Lumber  Company  wan  "acting  for  Alabama 
Chemical  Company,  and  that  naid  iertilizers  b»- 
looaed  to  the  said  Alabama  Chemical  Company, 
and  that  the  said  Avatin  &  Gentry  Lumber 
Coaipauy  had  a  contract  witb  tiie  said  Alabama 
Chemical  Company  to  sell  said  fortllfzera  for  it 
and  on  its  account,  and  under  contract  the  note 
or  notes  given  therefor  were  to  be  transferred 
and  assigned  to  the  said  Alabama  Chemical 
Company,  and  the  plaintiff  avers  that  the  said 
Alabama  Chemical  Company  had  a  license  is- 
sued by  the  commissioner  of  agriculture  and  in- 
dustries to  sell  fertilise  in  Alabama." 

Tbe  third  replication  was  in  like  woxds, 
with  the  exception  that  the  Dothan  CSiemlcal 
Company  is  averred  to  have  been  tlie  princi- 
pal for  wbom  Aufltln  ft  Gentry  Lumber  Com- 
pany acted  as  agent  in  making  said  sales. 
There  was  no  error  In  overmllng  the  demur- 
rer thereto. 

Under  this  pleading:  it  was  a  question  of 
agency,  to  be  determined  from  the  evldencQ 
anbmltted  on  the  Issue. 

[A]  The  testimony  of  B.  J.  Austin,  and  the 
contract  of  date  February  14,  1914,  together 
witb  the  fertilizer  license  for  1913-14  issued 
by  the  commissioner  of  agriculture  to  the  Do- 
than Chemical  Company,  were  properly  ad- 
mitted In  evidence.  Furman  Farm  Imp.  Co. 
V.  Long,  113  Ala.  203,  21  South.  339. 

[{]  Tbe  affirmative  charge  requested  by 
defendant  was  properly  refused,  as  a  jury 
question  was  presented.  Amerson  v.  Corona 
Coal  &  Iron  Co.,  194  Ala.  175,  e9  South.  601. 
If  the  charge  was  requested  on  the  ground 
of  a  variance  as  to  where  the  agency  resided, 
whether  in  Austin  &  Gentry,  or  In  Austin  A 
Gentry  Lumber  Company,  that  question  was 
not  brought  to  the  attention  of  tbe  court  in 
an  appropriate  way  when  the  request  was 
made.  New  Circuit  Court  Rule,  Na  34  (175 
Ala.  xri) ;  Blckley  v.  Porter,  198  Ala.  O07,  09 
South.  S65;  Southern  Railway  Oo.  t.  Jordan, 
192  Ala.  628,  08  South.  418. 

[I]  The  assignments  based  on  the  refusal 
ot  defendant's  charge  numbered  2,  not  be- 
ing Insiated  upon  in  tbe  brief  and  arganmt 


ot  counsel,  are  not  considered.  Georglft  Oot* 
ton  Co.  V.  Lee,  72  South.  168;  Beptdmc  I.  ft 
8.  Co.  V.  Qnlnton.  194  Ala.  126, 133,  69  Sovth. 
604. 

The  Judgment  entry  as  to  walw  of  exemp- 
tions Is  as  follows: 

"And  it  appearing  to  the  court  that  In  tile 
note  the  foundation  of  this  suit  tbe  defendant 
waived  his  right  of  exemptions  under  tbe  Con- 
stitution and  laws  of  the  state  of  Alabama,  it 
is  ordered  that  the  defendant  be  allowed  no  ex- 
emptions as  a^nst  this  judgment  and  the  ex- 
ecution to  be  isBoed  thereon,  and  tha  deric  will 
indorse  such  waiver  of  exemptioui  oa  the  exe- 
cution in  this  caose." 

[7]  The  fiiUaro  of  tbe  judgment  to  Umtt 
the  waiver  of  exemptions  to  personalty^  aa 
provided  in  tbe  notes  introduced  In  evidence, 
was  not  called  to  the  attention  of  the  court, 
and  therefore  we  will  not  reverse  the  judg- 
ment The  judgmoit  Is  hen  corrected  so  as 
to  limit  the  waiver  ot  ezemptioDS  to  personal 
pnq>ert7,  and  as  thus  corrected  It  is  afllrmed. 

directed  and  affirmed. 

ANDBBfiON,  a  and  HATFIELD  and 
SOMBBYIULB^  JJ.,  concur. 

On  Application  for  Rehearing. 

THOMAS,  J.  [I]  We  have  read  the  con- 
tract in  question,  and  are  of  opinion  that  it 
is  one  of  agency  rather  than  of  purcliase. 
Under  the  evidence  disclosed  by  tbe  record 
there  was  no  error  In  the  court's  oral  charge 
to  which  exception  is  reserved.  While  there 
are  expressions  and  stipulations  contained  In 
the  Instrument  that  are  or  may  be  equivocal, 
yet  the  fair  Interpretation  ot  the  whole  con- 
tract makes  it*  as  to  tba  sale  In  question,  one 
of  agency. 

Under  the  oonstmction  given  the  contract 
by  the  trial  court  and  concurred  in  by  us, 
the  ocmtract  and  the  fertilizer  license  In  ques- 
tion were  properly  admitted  In  evidence,  and 
tbe  jury  were  properly  Instructed  by  the  trial 
court  In  that  part  <^  the  oral  charge  to  which 
exception  was  reserved. 

The  application  tax  a  rehearing  is  denied. 

ANDERSON,  a  J.,  and  HATFIELD  and 
SOMBBVILLB),  JJ.,  concur. 
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WYKEB.  T.  TEXAS  00.   (8  DIt.  U6.) 
(Supremft  Oonrt  (tf  Alabanw.    Hay  9,  1018.) 

1.  TirBmUNCB    «=:>606<4)  —  SUBBOOATIOIT  — 

RinuT  OF  Action  for  Damages. 
Where  an  aatomobile  ii  damped  and  an  in- 
surance company  partially  reimburseB  owner  for 
loss  niffered,  owner,  who  ■abrogates  insarer  to 
his  rlffhts  agaliut  eompanT  respouBlble  (or  dam^ 
age  to  the  amoant  of  each  ralmbimKment,  does 
not,  by  audi  Mibnigatkn,  asdsD  Ua  riaht  of  ao 
tioD  for  damages,  and  can  niB  thereiw  in  hia 
own  name. 

2.  Neolioenck  ^=»136(I4)  —  SuBicissioiT  or 
Question  of  Neqligence  to  Jvst. 

In  an  action  for  damagea  to  aatomobile  on 
defendant's  premises,  caused  by  collision  with 
defendant's  wacon,  evidence  held  snfficioit  to 
justify  submlsnon  to  jury  of  QiieatkHi  of  de- 
fendanfa  negligence. 

Sayr^  J.,  dissenting: 

Appeal  from  (^rciilt  Ooart,  Uorgan  Ooanty ; 
O.  Kyle,  Jadge. 

Acuon  by  John  W.  Wyker  agftinst  tlie  Tex- 
as Company.  jQdgraent  fm  dsftedant,  and 
I^alntUf  appeals.  Transforred  from  the 
Ooart  of  AKieala  nnder  aection  0,  p.  440, 
Acts  1011.   Reversed  and  remanded. 

Salt  by  appellant  against  appellee  to  re- 
cover damages  In  the  snm  of  $600,  resulting 
fr<xn  a  collision  of  plaintiff's  automobile  with 
a  team  of  the  defendant  company.  The  col- 
lision, It  is  alleged,  waa  caused  by  the  neg- 
ligent conduct  of  tbe  agent  or  servant  of 
the  defendant,  acting  within  the  line  and 
scope  of  hia  employment.  In  and  about  the 
management,  charge,  or  control  of  said  team 
of  mules. 

PlalntlCTH  testimony  tended  to  show  that, 
at  the  time  of  the  accident,  he  had  owned  for 
only  a  few  days  the  Cadillac  car,  which  was 
damaged.  That  he  went  to  defendant's  place 
of  buslnesa,  where  It  was  engaged  In  the  sale 
of  gasoline  and  oil  to  the  public,  for  the  pur- 
pose of  supplying  his  car  with  gasoline.  As 
he  was  about  to  leave  defendant's  place  of 
business,  after  securing  the  supply,  the  team 
of  the  defendant  company  (two  mules  attach- 
ed to  a  wagon)  was  standing  next  to  the  plat- 
form of  the  plant,  to  the  left  of  plaintiff, 
going  out.  That  defendant  BtoM)ed  his  car 
as  be  neared  the  wagon,  and  asked  the  driver 
of  the  team,  who  was  standing  on  the  plat- 
form, as  to  passing  the  team,  and  the  driver 
replied,  "Come  on ;  th^  won't  move."  There- 
upon plaintiff  drove  ahead  and  Jnst  as  he  got 
beside  the  team,  the  mules  whirled  the 
toagob  of  the  wagon  and  hit  the  side  of  the 
car.  causing  the  damages  enumerated  in  the 
testimony,  which  we  deem  unnecessary  to 
here  set  out  Plaintiff  states  that  It  was  nec- 
essary for  him  to  pass  this  team  in  order  to 
get  out  trtm  defendant'  place  of  business. 
The  driver  was  not  in  the  wagon  at  the  time, 
but  was  standing  on  the  platform,  about  four 
or  five  feet  from  the  team,  and  did  not  have 
the  lines  In  his  hand,  and,  so  tar  as  plaintiff 
knows,  made  no  effort  to  get  hold  of  the 


team.  PUlntiff  ttuQuet  testlfled  that  Ua  car 
before  the  acddoit  was  worth  $2,160,  and 
immediately  afterwards  its  reasonable  value 
was  $1,600,  and  that  be  was  damask  in  tlie 
snm  of  $900. 

Upon  cross-examination  of  this  witness,  bA 
was  asked,  over  the  ob]eeti(Hi  of  the  plaintiff, 
if  he  had  not  been  paid  a  sum  of  mon^  tor 
damages  Aoae  to  the  car;  and  If  the  insuiv 
ance  company,  in  consideration  tlwreof,  had 
not  obtained  his  rigbta  to  recover  the  dam- 
ages against  the  Texas  Company.  The  de- 
fmdant  thai  ofEered  in  evidence  a  release 
signed  by  the  plaintiff  to  the  AStna  Accident 
A  Uabillty  Oomi»any,  In  worda  and  Snares 
as  foUovrs: 

"In  coBsidaatlMi  of  two  hondred  dollars,  to 
me  paid  by  the\£tna  Accident  &  Liability  Com- 
pnny,  the  receipt  whereof  Ig  hereby  acknowledg- 
ed, X  hereby  raease  and  forever  disdiarge  the 
aald  com^ny  from  ell  liaUlity  imdn  pidicy 
No.  6A-ftl820,  for  w  on  account  of  loss  or 
damage  to  the  antomobiles  described  in  the 
above  policy  (indndine  their  machinery  or  equip- 
meot),  which  occurred  on  or  about  the  8th  day 
of  Ainrll,  lOUK  at  Decatur,  Alabama. 

"In  omsideratiai  of  the  payment  of  this  lum, 
I  hereby  subrogate  tbe  said  Mtaa.  Accident  & 
Liability  Company,  to  the  amount  of  sudi  pay- 
ment,  to  all  rights  of  recovery  for  such  loss  or 
expense  against  the  persons,  firms,  corporatlms 
or  estates,  which  bare  caused  or  contributed  to 
said  losses;  and  I  hereby  farther  agree,  upon 
demand,  to  execute  all  documents  required  of 
me,  and  to  co-operate  with  said  company  in 
prosecuting  all  actions  to  effect  such  recovery." 

Plaintiff  objected  to  the  introduction  of 
this  release  upon  tbe  ^ound  that  the  same 
is  illegal,  irrelevant,  and  immaterial,  and 
that  tbe  matters  set  up  therdn  are  res  inter 
alios  acta,  and  matters  In  whidi  the  defend- 
ant is  not  interested.  Tbe  court  overruled 
the  oftijeetitm,  and  ^aintlff  reserved  ncep- 
tlon  tbereta 

The  court  gave  the  a£Snnatlve  diarge  at 
the  defmdant's  request,  resalting  in  a  ver- 
dict and  Jndgment  for  the  defendant;  fnan 
whliA  plaintiff  {Mrosecntes  this  appeal. 

Eyster  &  Eyster,  of  Albany,  for  appellant' 
Callahan  &  Harris,  of  Decatur,  for  appellee. 

GARDNER,  J.  It  appears  from  the  fore- 
going statement  of  the  case,  the  plaintiff 
claimed  damages  In  the  sum  of  $500,  as  a 
result  of  a  collision  of  his  car  with  the  team 
of  the  defendant  company;  and  plaintiff 
insisted  In  his  testimony  that  his  car  was 
damaged  In  said  sum.  Upon  cross-examina- 
tion, over  the  plalntlfrs  objection,  defend- 
ant Introduced  a  release  executed  by  the 
plaintiff  to  the  Mtu&  Accident  &  Liability 
Com^ny,  releasing  and  discharging  said 
company  from  all  liability  under  the  policy 
of  Insurance  on  said  car,  for  the  damages 
which  occurred  on  this  occasion.  Ttila  re- 
lease was  in  consideration  of  the  sum  of 
$200,  and  further  stipulated  that  the  insur- 
ance company  was  subrogated  to  the  amount 
of  such  payment  to  the  rlfi^t  of  recovery  <tf 
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the  lOaintlff  ftir  radi  Km  m  expenie  against 
tike  penomi  who-  canaed  or  contrlbnted  to 
said  loss.  The  rights  of  sabroKatltm  tlwre- 
fore,  as  set  forth  In  said  release  are  Um- 
Ited  to  the  amount  of  the  paymoit  ot  $200. 
Said  release  la  hare  construed  as  merdy  sub- 
rogating the  Insurance  company  for  recov- 
ery of  the  limited  sum  so  ezpoided  by  It, 
and  not  as  a  transfer  of  the  plmintUTs  tight 
ot  actifm  for  the  damages  suffered. 

In  the  (»se  of  B.'It.  L.  &  P.  C(k  t.  Mtsm 
A.  &  Ifc  Co.,  184  Ala.  601,  64  South.  44,  the 
actioA  was  originally  topugbt  In  the  name 
of  the  insurance  company,  the  cranpany  hav- 
ing paid  In  fall  ttie  damages  suffered  hy  the 
owner  of  the  automobile.  It  therefore  ap- 
peared that  the  Insurance  oomiuuiy  was 
the  only  party  who  had  suffered  any  loss. '  Aa 
to  wb^er  or  not  the  canse  of  action  could 
have  been  prosecuted  under  these  drcuro- 
stances  by  the  Imrarance  company  In  Its  own 
name  was  mooted,  but  not  decided.  It  was 
there  held  that,  aa  a  matter  of  course,  the 
company  had  the  right  to  amend  the  com- 
plaint by  adding  as  the  nominal  plaintiff  the 
name  of  the  owner  ot  the  car,  and  proceed 
with  the  cause  as  thus  amended  In  the  name 
of  the  owner  for  the  use  ot  the  company. 

In  the  case  of  Coffman  v.  &  N.  It.  B. 
Co.,  184  Ala.  474,  63  South.  627,  was  present- 
ed a  edtuatlon  somewhat  analogous  to  that 
here  under  consideration.  In  that  the  amount 
of  Insurance  paid  the  owner  did  not  equal 
the  value  of  the  property  damaged,  and 
therefore  did  not  cover  the  full  loss  to  the 
owner.  It  was  there  held  that  when  proper- 
ty which  Is  Insured  against  loss  by  fire  la 
burned  through  the  actionable  wrong  of  an- 
other, the  Insured  and  Insurer  are,  In  con- 
templation of  law,  In  so  far  aa  the  loss  is 
concerned,  one  person,  and  that  the  insured 
may,  for  his  own  benefit  and  for  the  benefit 
of  the  Insurer,  sue  the  wrongdoer  for  the 
loss  caused  by  the  wrong.  In  that  case  it 
yraB  also  stated  that  the  subrogation  agree- 
meat,  stmllar  to  that  here  involved,  had  no 
bearing  upon  the  Issues  In  the  cause,  and 
was  of  no  value  as  evidence. 

In  A.  G.  S.  B.  R.  Co,  V.  Altman,  191  Ala. 
429,  67  South.  689,  In  discussing  the  status 
(tf  nominal  and  beiwflcial  plaintiffs,  the  court 
■aid: 

"In  all  such  casea  the  rights  and  status  of  the 
equitable,  beneficial,  or  nse  plaintiff  are  fixed  by 
the  rights  and  statne  of  the  nmninal  pidlntiff; 
tb»  nominal  asd  use  plaintiff^  In  snoi  cases, 
b^ng  T^arded  as  one  person." 

In  Sou.  Oarage  Co.  v.  Brown,  187  Ala,  484, 
66  South.  400,  It  was  said  that  the  only  ef- 
fect of  bringing  the  suit  to  the  use  of  the  In- 
surance company  was  to  declare  a  use  for 
the  company,  and  operated  merely  as  an  es- 
toppel on  the  part  of  the  plalntUE  to  deny, 
as  against  the  company,  Its  rights  to  the  pro- 
ceeds. 

In  the  case  of  Long  t.  E,  0.,  M.  &  B.  B. 


B.  Co.,  170  Ala.  635,  54  South.  62.  It  was  held 
that  the  question  as  to  who  will  be  entitled 
to  the  tvoceeds  of  the  recovery,  the  Inaurw 
or  the  Insured,  is  a  matter  between  them, 
and  constitutes  no  defense  In  an  action  of 
damages  against  the  wrongdoer. 

In  Sou.  By.  Co.  t.  Blunt  ft  Ward  (O.  G.) 
166  Fed.  268,  In  dlacnEalng  the  Queatlon  ia 
whose  name  the  cause  ot  actlra  should  be 
brought  in  cases  of  this  character,  where  the 
owner  was  r^mbifrsed  by  the  Insurance 
company  only  partially  for  the  loss  sustained. 
It  was  said: 

"If  from  the  jaleadinn  It  appeared  that  the 
Tranqwitation  HatuSl  Insurance  Company  had 
paid  to  the  plaintiff  only  a  part  of  the  loss, 
they  wonld  be  jointly  interested  in  the  recovery- 
from  the  indemnitors.  Blunt  &  Ward,  and  the 
plaintiff  could  maintain  the  actlcm  in  Its  own 
name  and  recover  the  full  amoant  of  tiw  loss. 
Ab  to  the  amount  paid  by  the  insurance  com- 
pany, it  would  become  a  trustee  for  said  com- 
pany. It  the  Insurance  company  had  paid  the 
plaintiff  all  ot  the  loss,  then  tnis  salt  should 
be  by  the  insurance  company  alone  in  the  namo 
of  tbe  railway  company  as  the  nominal  plaintiff 
for  the  use  oi  the  msurance  company.  If  only 
a  part  of  the  loss  had  been  paid  by  the  insnrer, 
the  insured  would  be  entitled  to  the  residue; 
and  how  the  money  recovered  is  to  be  divided 
between  them  is  a  question  whch  interests  them 
alone,  and  in  i^Uh  the  dtfendants  axe  not  cchl- 
cemea." 

The  questloD  was  again  discussed  In  W^b 
T.  Sou.  By.  Co.  (p,  a)  235  Fed.  678,  where 
several  authorities  are  collated. 

[1]  The  exact  question  here  presented  does 
not  seem  to  hare  beoi  previously  deter- 
mined by  this  court,  but  we  are  ot  the  (pin- 
ion that  the  logic  of  our  casee,  aa  above  cit- 
ed, as  well  as  those  noted  in  tike  authorities 
of  oth&e  Jurisdictions,  sustain  the  view  tiia^ 
in  a  case  ot  this  diaracter,  where  the  owner 
has  been  reimbursed  by  the  Insurance  com- 
pany only  partially  for  the  loss  suffered,  and 
the  latter  thereby  subrogated  to  the  rights 
of  tbe  owner  only  to  tbe  extnt  of  the  pay- 
ment ot  such  partial  loss,  tike  tight  ot  action 
Is  In  the  owner,  and  he  may  maintain  the 
suit  In  hia  own  name;  and  that  the  ques- 
tion of  the  dlstributlw  of  the  proceeds  of  re- 
covery In  such  cases  is  a  matter  concerning 
only  the  owner  and  the  insurance  company, 
and  with  which  the  wrongdoa  is  not  con- 
cerned. 

The  release  here  offered  In  evidence  was 
Introduced  for  the  evident  purpose  of  dis- 
closing that  the  plaintiff  bad  entirely  parted 
with  bis  right  of  actlfm,  and  that  he  could 
not  thcr^ore  maintain  the  suit.  The  record 
shows  that  this  was  tbe  view  acc^ited  by 
the  trial  court.  What  we  have  herein  stated 
la  sufficient  to  disclose  our  opinion  that  this 
release  was  Inadmissible  for  such  purpose 
— and  what  is  here  said  on  this  question  Is 
confined  to  that  particular  purpose— and 
the  obJectl<m  thereto  should  have  been  sue* 
tained. 

[2]  We  are  also  ttf  the  oidnion  that  the 
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evMenoe  was  soffldent  for  snbmisslon  to  tbe 
jnry  upon  the  question  of  n^llsence  as  al- 
leged In  the  complaint,  and  tbat  the  court 
committed  error  In  joying  the  afBrmatlTe 
charge  for  tbe  defteidant. 

For  tlie  errors  Indicated,  the  Judgment  la 
rerersed.  and  the  canse  remanded. 

Berwnd  and  remanded. 

ANDBaiSON.  a  X,  and  McOLELLAN, 
HATFIELD,  SOBIERTlLLB,  and  THOB1A8. 
JJ^  concur. 

8AIRB,  dUnenta. 


ASHLUO)  OIL  lOLL  A  FBBTILIZBa  CO. 
T.  LAI^IB.  a  Div.  S37.) 

(Supreme  Court  of  Alabama.    Ma;  9,  1918.) 

L  Trial  «=38&-Reoeption  or  Evxdbno^ 
Objections. 
Wh«r«  complaint  oontaina  coanta  both  in 
detinue  and  trover,  an  objecticni  to  a  aoaatkm, 
"What  is  the  hifhest  market  price  ol  oottoo 
Kcd  in  A.  since  this  suit  vaa  filed?"  on  the  Bole 
ground  that  the  action  was  In  detinue,  and  val- 
w  at  time  of  filing  snit  was  maasnra  of  dam- 
tgea,  was  properlj  oTerruled. 

2.  Sales  «=>4(1>— Pebsonal  Fbopbbtt— Mk- 

CE88ITT  JOB  WBITIIfG. 

Where  farmers  took  cotton  to  a  mill  and  the 
■eed  were  blown  into  the  seedhouse  of  the  mill 
Hid  a  ticket  given  to  the  fanners  showing  the 
imoont,  the  mere  fact  that  there  was  a  note  on 
the  ti^  to  the  effect  that  the  seed  was  sold 
to  the  ndll  and  that  the  tkfcet  was  not  negotia- 
ble did  not  make  It  a  sale,  where  the  farmers 
Tere  not  shown  tiie  note  and  did  not  agree  to 
iBTthing;  the  tickets  being  merely  evidence  of 
the  tBMHmt  of  seed*  and  im  mill  being  only  a 
bailee. 

Appeal  fftnn  Circuit  Comt*  Clay  Otaaty; 
Leon  MeOord,  Jjtdge. 

Action  by  J-  L.  Lane  i^talnst  tbe  AiAland 
on  Mm  ft  Fertiliser  Gompuiy.  Judgment 
for  plaintiff,  and  defendant  appeals.  Trans. 
fefred  from  tbe  Court  of  Appeals  under  Acts 
1911,  p.  449,  i  6.  Affirmed. 

Appdlee  (plaintiff)  sues  appellant  (defend- 
aoQ  for  15,308  pounds  of  cotton  seed,  and 
also,  under  a  separata  count,  for  the  con- 
version  of  said  seed.  The  complaint  was 
afterwards  amended  by  adding  counts  A, 
B,  and  G,  whlcli  are  tbe  common  counts  for 
money  due  by  account,  meFchandise,  goods, 
and  chattels,  sold  by  tbe  plaintiff  to  the  de- 
fendant, and  on  an  account  stated ;  It  being 
alleged  tbat  all  tbese  different  counts  arose 
oat  of  tbe  same  transaction,  and  relate  to 
tbe  same  subject-matter.  There  was  verdict 
and  lodgment  for  tbe  plaintiff  in  the  sum  of 
^97.51,  and  from  this  judgment  the  defend- 
ant prosecutes  this  appeal. 

The  testlmmiy  for  tbe  plaintiff  tended  to 
■how  tbat  the  defendant  company  was  la 
possession  of  the  cotton  seed,  the  subject- 
matter  of  this  suit,  under  a  replevin  bond, 
and  demand  had  been  made  before  bringing 


suit  fbr  said  seed,  wtdch  demand  was  re- 
fused. Bridence  was  also  offered  to  aiiow 
tbe  value  of  the  seed  at  tbe  time  and  place 
of  the  demand  and  conversion.  The  testi- 
mony further  tended  to  show  tbat  plaintiff 
had  bought  these  seed  from  a  numbor  of 
farmers  who  had  carried  their  cotton  to  the 
defMidant  company  to  be  ginned,  and  after 
the  cotton  was  ginned  tbe  seed  were  blown 
Into  tbe  seedhouse,  and  the  farmer  given  a 
ticket  as  evidence  of  the  amount  of  cotton 
seed  due  him.  The  defendant  company  bad 
these  tickets  printed,  which  were  in  the 
following  form: 

m.  Scale  Ticket  Asblandi,  Alabama,  ^.UU. 

Ashland  oil  MUl  A  Fer-  Qron  

tlUasr  do.     ....  ^<  ...i   Tare   •  

N«t   

Driver  •••■*■■■«••.»  Toll  

Baca  Got...  

 •  ••  Nat  UM.  eea«  


Iba.  pr  per  ton  amL 

Seed  left  

Seed  SetUed   


BMd  left  at  gin  and  eMdhouse  are  sold  Ut  AjBbland 
OU  MUl  a  FertlUsar  Co..  and  subject  to  Mttlemmt 
on  or  before  Januarjr  IStta  after  date  of  ticket  and 
at  ruling  prices  paid  by  said  compaay  on  day  of 
settlement.  Bubjeet  to  five  per  cent  shrinkage. 
Not  aegotlablek 

{aigaad]     AaUana  Oil  UUl  *  FerUllser  Co. 
By  ,  Welgber. 

The  plaintiff  had  purdiased  tbe  seed,  the 
subject-matter  of  this  litigation,  firom  varloua 
formers,  and  they  had  delivered  to  blm  tick- 
ets representing  thd  amount  of  seed  In  de- 
fendant's possession;  the  total  amount  pur- 
chased by  the  plaintiff,  as  represented  by 
these  tidiets,  being  15,308  pounds.  The  evi- 
dence shows  tbat  plaintiff  demanded  of  the 
manager  of  defendant  oil  mill  company  the 
seed,  as  represMited  by  the  tickets,  prior 
to  the  institution  of  this  suit,  and  tbe  said 
manager  refused  to  deliver  the  seed,  but 
admitted  be  had  tbm  in  his  possesdwi. 
Plaintiff  thea  toidered  to  defendant  company 
910  in  mwey  as  storage  idiarge  fm  said  seedt 
and  defendant  stUl  reused  to  deliver  the 
seed,  or  to  give  any  Informattm  as  to  what 
the  storage  charges  were,  If  any.  The  man- 
ager of  tbe  defgodant  company  oBerad  to  pay 
plaintiff  fSS  per  ton  for  said  seed  on  tbe  day 
of  d^and,  but  seed  were,  In  fact,  on  that 
day  worth  $56  per  ton.  That  at  tbe  time 
be  (plaintiff)  demanded  tbe  seed,  the  mana- 
ger said,  "You  can  have  yonr  seed  less  5 
per  cent,  shrinkage  or  storage,"  and  plaintiff 
answered,  "I  will  pay  yon  your  money  fbr 
the  storage." 

One  of  the  farmers  who  sold  some  of  the 
seed  to  plaintiff  testified  that  he  left  some 
cotton  at  the  defendant's  mill,  as  represented 
by  tbe  ticket  which  was  offered  in  evidence, 
with  the  blanks  filled  out  as  to  the  amount 
of  seed  cotton,  lint  cotton,  and  the  net  amount 
of  seed,  together  with  the  name.  This  wit- 
ness stated  that  he  did  not  sell  the  seed  to  the 
oil  mill,  bvt  when  be  left  tbe  mill  be  was  glv- 
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en  a  tbftet,  and  that  he  snbseqaently  add  tbe 
■eed  to  tbe  plaintiff.  Be  fnrtlier  testified 
that  the  ticket  was  given  to  him  by  the  welfh- 
w  at  tlie  scftlee,  but  he  had  made  no  ar- 
rangements  with  the  oU  mill  "to  take  a 
ticket  like  this  befm  the  eeed  vere  blown 
in,  or  beCiHe  they  gave  me  tbe  ticket" ;  that 
he  made  no  arrangement  with  the  oil  mill  b> 
allow  a  redaction  on  the  eeed  ot  S  per  cent 
shrinkage  "m  any  other  agreemmt  of  that 
klBd.'*  It  waa  agreed  in  mbatance  that  tbe 
testimony  concwning  the  tickets  of  the  other 
fiirmers  who  sold  the  seed  In  qneatloa  to  the 
plaintiff  would  be  the  same  as  was  tbe  tee- 
tlmouy  of  this  witness. 

The  manager  for  the  d^radant  company 
testified  that  when  tbe  seed  were  demanded 
of  tlm  he  stated  he  would  dellTer  the  seed 
leas  6  per  cent  shrinkage,  or  inrould  pay  the 
market  value  less  S  per  cent  and  take  the 
seed;  that  he  did  not  refuse  to  let  plaintiff 
have  the  seed,  but  told  him  that  he  would 
"deliver  them  at  any  time  less  the  6  per  cent 
shrinkage,"  or  would  buy  them  at  the  market 
price  less  5  per  cent  He  further  stated 
that  he  did  not  refuse  to  deliver  the  seed 
if  plaintiff  would  settle  according  to  the 
terms  of  the  tlt^et ;  that  the  tl<Aet8  had  beea 
printed,  and  be  did  not  know  that  he  had 
made  any  verbal  agreanent  with  the  farmers, 
and.  In  fact  bsd  made  no  agreement  except 
as  stated  on  the  tickets ;  that  the  defendant 
is  paid  for  the  bagging,  ginning,  and  ties, 
and  then  bought  the  seed  according  to  the 
terms  of  the  ticket;  that  some  of  tbe  seed 
had  been  in  storage  for  some  time,  and  some 
for  a  very  short  time.  There  was  no  evi- 
dence  tending  to  show  how  much.  If  any, 
seed  would  shrink,  and  what  was  the  actual 
shrinkage  dtiarge  or  storage  cliarge. 

There  were  some  charges  refused  to  the 
defendant  A  written  charge  was  glvm  at 
tbe  request  of  defendant  and  read  to  tbe 
jury,  bat  this  cibargs  la  not  set  oat  In  tbe 
record. 

Lackey  &  Rowland,  of  Ashland,  for  appel- 
lant Biddle  A  Biddle,  of  TaUadega.  for  ap- 
pdlee. 

GABDNBB,  J.  It  Is  first  Insisted  by  conn- 
eel  for  appellant  that  the  court  erred  In  re- 
fusing in  the  oral  Instruction  to  charge  the 
Jury  that  If  they  foond  tor  the  plaintiff  un- 
der tbe  first  count  of  the  complaint  they 
must  find  for  the  spedflc  property  sued  for, 
or  Its  alternate  valua  Evidently  counsd 
Intend  to  insist  npmi  tbe  taUare  of  the  court 
In  the  oral  charge  to  use  this  specific  laa- 
guage,  as  there  is  nottalng  In  tbe  record  to 
Indicate  any  refusal  of  the  court  to  do  so. 
No  diarge  refused  to  the  defendant,  as  found 
in  the  record,  has  refieraice  to  that  matter, 
and  no  exception  waa  reserved  to  any  por- 
tion of  the  oral  charge  of  the  court  Clearly, 
therefore,  this  Insistence  Is  without  merit 

[U  It  la  next  urged  that  reversible  error 


was  cmnmttted  In  oremUng  the  objsctUm  t» 
die  question  "What  is  Qw  highest  maAet 
price  of  cotton  seed  in  Ashland  since  this 
suit  waa  filedf*  The  ground  ot  the  objectioa 
is  single,  and  was  as  follows:  'fnils  action 
was  In  ^tlno^  and  the  value  ot  the  vwperts 
at  tke  time  of  the  filing  of  tbe  suit  Is  the 
measorft"  Coont  1  of  tbe  oonq^ialnt  Is  In 
trovw,  and  there  was  no  error  thereftne  In 
oveiToUng  this  objectbm.  McGowan  v. 
Lynch,  IBl  Ala.  468,  44  Sootb.  078. 

[1]  As  to  the  other  diargea  zttfnaed  to  the 
d^endant  the  argument  proceeds  upon  the 
assnmptloa  that  tbe  plaintiff  has  broiwht  salt 
upon  what  is  called  In  this  record  the  "scale 
tickets,"  and  as  the  same  were  marked  non- 
negotiable,  and  not  transferred  In  writing, 
therefore  tbe  plaintiff  Is  without  title  and 
cannot  maintain  the  action,  In  our  opinion, 
thlf  Is  a  misconception  of  ttia  evldau»  pre- 
sented* We  think  the  testimony  clearly 
shows  that  these  tickets  were  mere  evidences 
of  tbe  ammut  ot  seed  In  tbe  possession  <a 
the  defendant  company,  of  whldi  the  said 
company  was  tbe  bailee.  Riddle  T.  Blair, 
148  Ala.  461. 42  South.  S0O;  Id..  163  Ala.  314, 
61  South.  14>  The  evidence  shows  without 
dispute  that  the  plaintiff  pordmsed  tbe  seed, 
and  being  personal  property  was,  of  course, 
subject  to  a  verbal  sale,  and  no  writing  was 
necessary  to  pass  flw  tttl&  Riddle  t.  Blair, 
supra. 

The  evidence  further  shows  without  dis- 
pute that  the  original  owner  of  the  seed  left 
the  same  at  the  def^dant^s  mill,  and  snbse- 
quently  sold  tbe  seed  here  in  question  to 
plalnMff;  ttaat  be  made  no  egreement  of  sale 
whatever  with  the  defendant  ctmipany,  or 
agreement  as  to  deduction  fCr  shrinkage,  ot 
any;a«reement  of  like  Und.  After  the  seed 
were  stored  the  farmers  were  merely  handed 
these  tl<^ets  in  the  printed  form,  as  Indicat- 
ed In  tbe  stat^ent  of  the  case.  It  does  not 
appear  that  their  attention  was  directed  to 
the  matter  printed  at  the  bottom  of  the  tick- 
et or  that  they  bad  any  Information  as  to 
the 'same.  Indeed,  the  testimony  of  the  man- 
ager for  tbe  defendant  company  to  tbe  effect 
that  he  offered  to  bny  the  seed  from  the 
plaintiff,  less  the  6  per  cent.,  toids  ywej 
strongly  to  show  that  it  was  not  consldOTed 
ttiat  any  sale  had  in  fact  been  made.  For 
the  purpose  of  making  a  sale  or  valid  con- 
tract there  must  be  a  meeting  of  the  minds 
of  the  contracting  parties,  and  dearly  wh^t 
was  here  done^  under  the  undisputed  evi- 
dence in  this  cas^  created  n^thw  a  sala  or 
any  binding  contract  as  to  a  deducUmi  for 
shrinkage.  The  case  of  Tabler  v.  Sbefll^d  1^ 
Co^  79  Ala.  377,  68  Am.  Rep.  593,  cited  by 
counsel  for  appellant,  is  without  application 
to  the  instant  case,  as  Is  readily  disclosed 
by  an  examination  of  tbat  authority. 

We  do  not  treat  the  refused  charges  s^a- 
rately.  as  what  we  have  here  s^  suffictently 
indicates  that  no  error  was  ocmunitted  In 
their  refnsaL 
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Tben  remains  only  one  otlier  qneeUoo 
argued  la  brief,  relatlog  to  the  objection  to 
a  qnestloQ  asked  on  croes-ex&niinatlon,  which 
we  consider  w  entirely  free  from  prejadicial 
error  as  not  to  call  fOr  separate  treatment 
here,  tbougfa  it  baa  been  given  carefnl  conald- 
enUon  In  coosultaU<«L 

We  find  DO  rer^vlble  error  In  tbe  record, 
and  tlie  Judgment  aroealsd  from  will  be  af- 
flrmed. 

Afflnnwi. 

ANDERSON,  C.  J.,  and  UATBIEU)  and 
SOMEBVILLB,  JJ.,  concur. 


J.  A.  LINDSET  ft  00.  T.  8TBBNS0N. 

(8  Dir.  lOa) 

(Supreme  Court  of  Alabama.    April  25,  1918.) 

L  TaiAL  «=al43— Qtrasnon  ros  JuaT. 

Where  tbe  evidence  was  coniSictinK,  the  af- 
firmatiTe  charge  reqnested  hy  defwdant,  was 
propvlr  refasad. 

2L  AfPKAZ,  AZTD  BBBOB  «S»1067  —  HAKHLBSa 
BrBOB— iNBTBDCriOItS. 

Where  there  was  no  recovery  for  plaintiffs 
in  detinue  for  poasesdon  of  a  mule,  no  reversible 
mor  was  eommitted  by  refosinc  to  cive  a  charge 
u  to  tiie  balaucs  dae  on  plaintilcr  mortgage, 
tbongh  there  was  no  conflict  in  the  evidence  aa 
to  the  amount. 

3.  APFKAI,  ARB  BBBOS  «=»1078(40-~Q^BTIOIffS 
AS  TO  BVIDEWOB— WAIVEB. 

Questions  reserved  on  the  Introdoetlon  of 
erideoce,  not  being  inristed  upon  in  argvmottt  of 
counsel,  will  not  be  conddered. 

4.  Chateiz.  Mobtoaqbs  4=:»47->-Coi«8TBncnvs 
NoncE— DBBcaimoK  of  PaoPBBrr. 

If  property  conveyed  is  not  described  so  as 
to  identify  it  with  reasonable  certainty,  and 
there  is  nothing  of  record  to  put  the  search^ 
OB  inqairy,  the  record  will  not  give  constructive 
notice  of  the  conveyance. 
B.  Chattei.  Mobtoaosb  4=9229{%-VABiANoa 
— DascsxpTioii  or  Mobioaskd  Pbopkstt. 

Id  detinue  for  the  poaeea^D  of  "one  dark 
rnnle  known  as  the  John  Cooper  mule,"  claimed 
by  plaintiffs  under  mortgage  covering  "one  bay 
Iwcse  mole  six  years  old  named  jB/ck/*  there  waa 
no  variance  between  tiie  descriptlonB  sufficient 
to  exdude  the  mortgage  from  the  jury,  had  time- 
ly motion  been  made. 

6.  Chattki.  Mobtoaoxs  «=s>49(1>— Con  btbuo- 
nra  NoncB— DnoBipnov  of  Pbopbbtt. 

As  between  mortgagees  a  mole  and  its 
purchaser  from  the  mortgagor,  the  mortgage, 
if  its  record  is  to  be  constructive  notice  to  the 
purchaser  of  the  lien  on  the  male,  must  point 
oat  the  snbjectrmatter,  so  that  the  pon^aser, 
by  it,  together  with  such  inauiries  aa  the  in- 
■tnunent  sunests.  may  be  abla  to  identify  the 
mole  intended  to  be  covered. 

7.  CflATTBI.  MOBTaAGBS  «S>^(1)— GONSTBTTO- 

nvx  NoTiOK— QmaiiON  fob  JtJBT. 
In  detinue  for  possession  of  a  mule  dalmed 
by  pLain  tiffs  under  a  mortgage,  whether  the  nec- 
essary inquiry  the  recorded  mortgage  suggested, 
if  pursued  by  defendant  pmrchaser  from  the 
nwitiafor,  would  Iwve  disdosed  that  ib»  mule 
hi  smt  was  that  oovaied  bf  the  mwtgag^  Is  for 
the  jury. 

8.  Chattel  MoiraaoXB  «ss»229(l)— Inbibuo- 
moif. 

In  detinue  for  a  dark  mule  known  as  the 
John  Cooper  mule,  claimed  by  plaintiffs  under 
a  Diortgage,  a  charge  that  if  the  jury  believed 
tbe  mme  sued  for  migbt  reasonably  and  fairly 


have  been  described  as  a  dark  bay  horse  mala 

six  years  old  named  Jade  (the  description  in  the 
mortgage)  defendant  purchaser  from  the  mortga- 
gor had  constructiTe  notice  of  the  existence  of 
the  mortgage  wliai  recorded,  waa  misleading  as 
to  the  attempted  description  <it  the  mule  axA  In 
that  respect  an  Invasion  of  the  jury's  province. 

Appeal  from  Circuit  Court;  Lawrence 
County;  B.  O.  Brickell,  Judge. 

Action  of  detinue  J.  A.  Undser  Jb  Co. 
against  Dee  Steoiaon.  B'n«n  Judgment  tor 
defendant,  plaintiff  appealfc  TranaCerred 
from  the  Court  of  Appeals  under  Act  April 
18.  1911,  p.  448^  I  6.  Affirmed. 

'nie  ifollowtng;  charges  were  refused  to 
plaintiff: 

8.  It  yon  bdieve  the  evidence  in  this  case 
you  will  find  that  the  balance  due  upm  the 
mortgage  debt  is  134.97.  with  interest  since 
October  1,  1900. 

AA.  If  you  believe  from  the  evidence  that 
the  mule  sued  for  might  reasonably  and  fairly 
have  been  described  as  a  dark  bay  horse  muu 
six  years  old  named  Jack,  then  1  diarge  you 
that  defendant  had  constructive  notice  of  the 
existence  of  lindsey'a  mortgage  when  he  put  it 
on  record. 

caienault  &  Downing  of  Moulton,  for  ap- 
pelant D.  a  Almon,  of  Albany,  tor  ap- 
pellee. 

THOMAS,  J.  Tbe  salt  Is  In  detinue,  foe 
the  possession  of  a  mule  described  In  the 
complaint  as  "one  dark  mule  known  as  the 
John  Ooopa  mule."  ^la  Is  tlie  second  trial; 
each  trial  resulting  In  a  verdict  for  the  de- 
fendant On  the  foxmer  appeal  it  was  de> 
dajed  that  tbe  Identitr  of  the  mule  in  suit 
with  the  mule  mortgaged  John  Cooper  to 
plaintiffs,  and  actual  or  constructive  notice 
to  defendant  of  Qie  alstence  ot  plslntUfa* 
mortgage  aa  a  oonv^ance  of  tbe  mule,  at  the 
time  of  defendant's  purcbaae  from  Co<^r, 
were  Questions  tor  the  Jury  to  determine. 
Llndaey  ft  Co^  t.  Steen«m,  192  Ala.  169,  6S 
South.  332. 

[1]  39ie  same  C(»ifllct  presented  on  like 
former  trial,  as  to  the  c(^r  of  the  two  mules 
owned  by  Schn  Co<^r  when  the  transac- 
tions in  Question  took  place.  Is  presented  by 
this  appeal.  The  affirmative  charge  request- 
ed by  defendant  was  properly  refused.  Am- 
erson  v.  Corona  Coal  ft  Iron  Co.,  IM  Ala. 
175,  09  South.  601. 

Tbe  several  objections  and  exceptions 
made  and  reserved  during  the  Introduction 
of  evidence  on  the  second  trial  are  found  to 
be  without  merit  The  court  correctly  offer- 
ed to  permit  plaintiffs  to  show  that  they  re- 
ceived certain  information  from  tbe  defend- 
ant that  caused  them  to  give  notice  of  their 
claim  to  the  black  male  then  held  detoid- 
ant 

Without  objection,  the  defendant  had  tes- 
tified that  the  full  amount  of  plaintiffs*  mort-. 
gage  by  John  Cooper  had  not  been  paid,  and 
after  witness  had  deducted  credits  from  deb- 
its, that  the  balance  due  thereon  was  f34.> 
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97,  with  Interest  It  was  not  reverslMe  er- 
ror to  sustain  objection  to  the  further  Ques- 
tions as  to  the  source  from  which  witness 
bad  obtained  his  Information,  "as  to  that 
balance."  The  trial  Jndge  correctly  observed 
that  the  witness  had  stated  the  balance  due, 
and  it  was  immaterial  to  state  the  aource  of 
witness'  Information,  since  the  books  of 
Lindsey  &  Co.,  containing  the  account  In 
question  of  John  Cooper  with  that  Arm,  were 
not  offered  In  evidoice. 

[I]  Since  there  was  no  recovery  for  plaln- 
tllC,  no  reversible  error  was  committed  by 
the  trial  court  in  refusing  to  give  charge  3, 
B8  to  the  balance  due  on  the  mortgage,  though 
there  was  no  ccmfllct  in  the  evidence  as  to 
that  amount 

[•]  The  other  qnestlGna  reserved  on  the 
introduction  of  evidence  not  b^ng  Insisted 
upoa  in  argument  of  counsel,  will  not  be  con- 
sidered. Georgia  Gotton  Oo.  t.  Lee,  196  Ala. 
tf99.  72  Boutb.  ISSL 

C43  If  property  conv^ed  la  not  bo  deacrUH 
ed  as  to  Identify  it  with  reasonable  certainty,, 
and  ttuae  Is  nothing  of  record  to  put  the 
seardier  on  inquiry,  such  record  will  not 
give  constraetlve  notice  of  the  conveyance. 
GUI  T.  Moore,  76  South.  45S,  467;  Hlckey  v. 
McDonald  Bros.,  160  Ala.  300,  48  South.  1031; 
Tmupklns  v.  Henderson  &  CO.,  83  Ala.  391, 
8  South.  774;  Stlckney  v.  Dunaway  &  Lam- 
bert. 169  Ala.  464,  63  South.  770;  Woods  v. 
Bose  A  Co.,  135  Ala.  297,  33  South.  41;  Con- 
nally  v.  Spragins,  66  Ala.  258;  Ellia  v.  Mar- 
tin, 60  Ala.  394;  Center  v.  P.  &  M.  Bank,  22 
Ala.  743;  Barrett  v.  Flsch,  76  Iowa,  662, 
41  N.  W.  310,  14  Am.  St  Rep.  238. 

In  Tompkins  v.  Henderson  A  Co.,  supra, 
discussing  the  sufficiency  of  description  of 
property  In  a  mortgage  to  put  parties  In  in- 
terest OD  Inquiry,  the  Chief  Justice  observed 
that  to  come  up  to  the  rule.  It  is  not  enough 
that  the  facts,  of  which  the  party  sought  to  be 
charged  has  notice,  shall  be  sufficient  to  put 
him  on  Inquiry;  that  "It  requires  that  the 
finding  shall  go  further,  and  produce  reason- 
able conviction  that  sudt  inquiry,  if  followed 
up.  would  have  led  to  a  knowledge  of  the 
facts  sought  to  be  established"— in  this  c»<ie 
the  identity  of  the  mule  sued  for  with  the 
one  conveyed  in  the  mortgaga    Smith  v. 


Davenport;  32  Ala.  AjfQ.  468,  4A1,  68  Soutli. 

645. 

[S]  With  respect  to  the  color  of  the  mule 
described  In  the  complaint  as  "one  dark  mule 
known  as  the  Jotm  Cooper  mule,"  and  the  col- 
or of  the  one  descrlt>ed  In  the  mortgage  as  "ono 
bay  horse  mule  sU  years  old  named  Jack," 
these  descriptions  involved  no  variance  suffi- 
cient to  exclude  the  mortgage  from  the  Jury 
bad  timely  motion  to  that  end  been  made  on 
the  trial.  Holman  v.  Clark,  148  Ala.  286,  41 
South.  765;  Stlckney  V.  Dunaway  A  Lambert, 
160  Ala.  464,  68  South.  770. 

[8]  Was,  then,  the  record  of  the  mortgage 
constructive  notice  to  defoidant  of  the  U&i 
on  the  mule  in  question,  as  between  the  OKn^ 
gagee  and  the  pundiaaer  at  the  mule  from 
the  mortgagor?  Judge  X^eeman  states  tlie 
rul^  as  between  sudi  parties,  to  be  that  tiie 
mortgage  must  point  out  tba  mbjecb-matter 
of  It,  so  as  that  suA  persons  by  It  togetiier 
with  such  inquiries  as  the  instrument  sug- 
gests, may  be  able  to  Identic  the  property 
Intenled  to  be  coveied  Oitfeby.  Barrett  ▼. 
Flsch.  76  Iowa,  662,  41  N.  W.  810,  14  Am. 
St  B^.  288t  242.  As  thus  dedared,  the  rule 
is  In  accord  with  that  obtaining  in  tbia  Ju- 
risdiction. Mitchell  T.  Abemathy,  194  Ala. 
606,  69  Sontta.  824,  L.  R.  A.  19i7C.  6;  Stlck- 
ney  v.  Dunaway  &  Lambert,  supra  (160  Ala. 
468. 63  South.  770) ;  Veitch  t.  Woodward  Iron  ■ 
Co.,  76  South.  124;  Onrl«y  v.  Davis.  89  Ark. 
894;  Dodds  T.  Neel.  41  Ark.  70;  Oass  t. 
Gunnison.  58  BUdL  108.  25  N.  W.  tS&i  Jones 
on  Chat  Mortg.  }  66;  6  Cya  1022. 

[7, 8]  Whether  the  necessary  Inquiry,  as 
the  Instrument  suggested,  if  pursued  by  the 
defendant  purchaser,  would  have  led  to  dis- 
covery of  the  fact  that  the  mule  in  suit  was 
the  mule  covered  by  the  mortgage,  can  only 
be  answered  by  the  Jury.  Tompkins  v.  Hen- 
derson, supra;  Stlckn^  v.  Dunaway  &  Lam- 
bert supra;  lindsey  v.  Steensmi,  mpra. 
Charge  AA,  requested  by  the  plalntlfTs,  was 
misleading  as  to  the  attempted  description 
of  the  mule  and  In  that  respect  was  an  in- 
VBSlcm  of  the  province  of  the  Jury. 

The  judgmrat  Is  affirmed. 

Affirmed. 

ANDERSON,  C  J.,  and  MATBIXLD  and 
SOlOOtTILLB,  JJ.,  concur. 
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BAKER,  LYONS  &  CO.  v.  ELIASBEaO  A 
BROS.  MERCAJ^TILE  00.   (2  Dir.  6555.) 

{Supreme  Court  of  Alabama.   April  18,  1918^ 

1.  MOBTOAGXS  4=3591(1)  —  Statutobt  Rb- 
DEMPxioK— When  Biqht  Accbdks. 

The  statutory  right  of  redemption  nndei 
Code  1907,  {  5746  et  seg..  ia  nonexistent  until 
the  equity  of  redemption  in  eztingnlBhed  by  m 
TKKd  foreclosnre. 

2.  MosTOAGES  ^»594(5>— RKi>KiCFnoR— Who 
Mat  BSDCBM  tFHDBB  Statdts. 

Where  mortgagor  died  intestate  and  one  ol 
his  sons  mortgaged  his  interest  to  a  corporation 
before  the  extinsuishmeut  by  forecloBure  of  the 
equity  ot  redemption  resting  in  him  on  the 
death  of  his  father,  the  corporation  was  enti< 
tied  to  redeem  under  Code  1907,  J  5746,  Kiring 
right  to  redeem  to  debtor,  "his"  vendee,  junior 
mortgagee,  wife,  diild  or  his  vendee,  since  the 
word  "his"  does  not  limit  the  right  to  the  im- 
mediate vendee  of  the  original  mortgagor. 

8.  COUBTS  4=p52— GHANOB  of  JUBISDIOnON— 
ClBCUIT  GOUBT— EQUITT. 

Since,  imder  Code  190T,  f  0748  et  seq..  end 
Acta  IVll,  p.  891,  chencery  courts  had  juris- 
diction to  enforce  the  right  of  redemption,  and 
by  Gmeral  Acts  1915,  p.  598,  jurisdiction  of 
chancery  courts  was  conferred  upon  circoit 
eoorts,  and  by  Acts  lOUt,  p.  008,  powera  and 
aetbority  of  chancellors  were  conferred  on  cir- 
cuit judges,  and  by  Acts  1915.  p.  279,  effective 
Jsnnarv  IS,  1917,  law  and  equity  eoorts  were 
consolidated,  the  circuit  court  had  jurisdiction 
to  entertain  and  determine  a  bill  to  redeem  un- 
der Code  1907,  I  5746,  which  was  filed  In  Oc- 
tober. 1916,  when  a  plea  to  the  Jurisdiction  was 
filed  in  December,  1916,  demurrer  thereto  was 
filed  ia  April,  1917,  and  decree  overmlinf  the 
demntrer  was  rendered  on  Hay  %  1917. 

Appeal  from  Clrcnlt  Courts  micax  CcHmty ; 
B.  M.  HlUer.  Judges 

Bill  in  equity  by  the  Ellasberg  St  Bros. 
Mercantile  Company  against  Baiter,  L<yons  & 
Ca  Decree  for  complainant,  and  defendant 
amwals.  Affirmed. 

H.  H.  McClelland,  of  MoMle,  for  appellant 
Pettos,  Fuller  &  Lapsley,  of  Selma,  for  ap- 
pellee. 

THOMAS,  X  The  bill  was  filed  in  the 
circuit  court  In  equity  on  October  30,  1916, 
for  the  redemption  of  certain  real  estate  sold 
nnder  the  power  of  a  mortgage.  The  mort- 
gage In  gnestlon  was  executed  by  J.  H.  An- 
drews and  wife  on  October  30, 1908,  to  secure 
OB  Indebtedness  due  the  Monroe  County 
Bank;  and  on  January  4,  1912,  the  same 
was  duly  transferred  by  said  bank  to  Baker, 
Lyons  &  Co.  After  the  giving  of  this  mort- 
gage; and  prior  to  the  I3th  day  of  May,  1914, 
the  mortgagor  husband  died  intestate,  lear- 
Ii^  as  hla  only  heirs  at  law  four  children, 
one  of  whom  was  6.  W.  Andrews.  On  the 
13th  day  of  Bfay,  1914,  said  G.  W.  Andrews 
and  Us  wife,  to  secore  an  indebtedness  owing 
to  Eiiart)ers  ^  Bros.  Mercantile  Oompany,  a 
Corporation,  gave  that  concern  a  mortgage 
o)  the  undivided  one-fOarth  interest  in  said 
lands  vesting  in  bbn  by  desouit  iqkni  the 
fatWs  death.  On  the  Slst  day  of  October, 
1014,  which  was  after  d^olt,  said  trans- 


ferees foreclosed  said  senior  mortgage  by 
sale  pursuant  to  the  terms  thereof,  and  at 
such  sale  became  the  purchasers  of  the  lands 
so  conveyed,  and  received  an  auctioneer's 
deed  thereto.  Within  two  years  after  this 
foreclosure,  said  Ellaabei^  corporation,  as  a 
Junior  mortgagee  of  the  undivided  one-fourth 
interest  In  said  lands,  conveyed  It  by  Q.  W. 
Andrews,  served  upon  the  purchasers  at  the 
foreclosure  sale  a  written  demand  for  a 
statement  In  writing  of  the  debt,  together 
with  all  lawful  charges  claimed  by  Ihem  as 
purchasers,  as  provided  by  section  6748  of 
the  Code  of  1907,  as  that  section  was  amend- 
ed by  the  Acts  of  1911,  p.  391.  The  purchas- 
ers falling  to  comply  with  such  demand,  the 
complainant,  after  ttie  expiration  of  ten  days, 
filed  Its  bill  to  enforce  Its  rights  under  the 
statute.  Respondents  demurred  on  the 
ground  that  there  was  "no  equity  In  the  bill" 
and  their  demurrer  was  overruled.  Com- 
plainant's demurrer  was  sustained  to  re- 
spondent's plea,  which  plea  was  as  follows: 

"The  act  of  the  Legislature  of  1915,  page  698, 
does  not  confer  upon  the  circuit  court  jurisdic- 
tion to  enforce  a  statutory  right  of  redemption 
where  land  ia  add  under  poirer  contained  in  the 
mortgage;  that  said  statutory  rigbt  of  redemp- 
tion 18  not  a  'matter  of  equity.'  " 

The  cause  was  then  submitted  for  final 
decree  upon  the  pleadings  and  an  agreed 
stat^nent  of  facts,  which  was.  In  short,  as 
we  have  heretofore  recited ;'  and  the  circuit 
court  found  that  complainant  was  entitled 
to  ascertainment  of  the  amonnt  due  upon  the 
senior  mortgage,  and  to  redemption.  Com- 
plainant having  compiled  with  the  decree  as 
to  redemption  by  It,  a  deed  was  executed  to 
it  by  the  register  of  the  court,  and  on  report 
thereof  It  was  confirmed  by  the  court 

Pretermitting  for  the  moment  considera- 
tion of  the  ruling  of  the  trial  court  sustain- 
ing demurrer  to  complainant's  plea  to  the 
jurisdlctlcm  of  the  drcult  court  to  proceed 
in  equity  to  a  final  determination  of  said 
cause,  we  will  determine  whether  ot  not  the 
Eliasberg  corporation,  as  junior  mortgagee!, 
was  entitled  to  redeem  under  the  statute. 
Code,  S  5746  et  seq. 

[1]  It  cannot  he  doubted  that  the  statutorr 
right  of  redemption  Is  nonexistent  until  the 
equity  of  redemption  Is  extinguished  by  a 
valid  foreclosure.  DlnMns  v.  Latham,  79 
Soutlr.  493.  Mr.  Justice  Blayfleld  observes 
that  prior  to  the  Code  of  190T,  redemptltm 
was  "neither  property  nor  the  right  of  pn^ 
erty,"  but  was  "a  mere  privilege"  personal  to 
the  debtor;  saying,  furttfer,  that: 

"The  right  was  made  assijmable  by  the  Code 
of  1007,  but  only  by  the  mortgagor  or  owner 
thereof.  It  ii  not  yet  made  subject  to  sale  un- 
der execution.  It  still  retains  its  character  of 
a  personal  privilege  to  the  mortgagor  or  own- 
er, or  to  othem  mentioned  In  the  statutei  The 
statute  does  not  authoriise  this  right  or  larivUege 
to  be  assigned  by  any  one  except  the  debtor; 
while  it  confers  tiie  right  on  others  specified,  it 
(ices  not  authorize  such  others  to  assign  the 
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tight,  aa  it  does  tlie  debtor."  Leith  t.  Oallo- 
war  Coal  Go^  189  Ala.  204,  206,  66  Soatb.  149. 

^p^ants  rely  largely  upon  the  Lelth 
Oaae  as  an  authority  that  would  deny  the 
right  of  redemption  sought  by  complainant 
The  Question  there  for  dedslon  was  whether 
or  not  the  mortgagor's  statutory  rl^t  of  re- 
demption passed  to  the  purchaser  trcm  the 
trustee  of  the  bankrupt  court,  "where  the  eq- 
uity of  redonptlott  had  been  cut  off  by  a  fore- 
closure -before  the  mortgagor  was  adjudicated 
a  bankrupt"  Tber^  lies  the  distinction  be- 
tween the  facts  of  the  Instant  case  and  the 
facts  dealt  with  by  Mr.  Justice  Uaydeld  In 
Lath's  Case.  That  dedaion  was  not  an  ascer- 
tainment and  determination  by  this  court  of 
the  various  classes  to  whom  the  Lc^Iature 
had  granted  the  privilege  or  rigbt  of  redemp- 
tion. It  Is  ther^  spedflcally  stated  that  the 
purpose  of  the  statute  Is  "primarily  for  the 
benefit  ct  the  debtor,  and  secondarily  for  the 
benefit  of  his  creditors  and  of  others  men- 
tioned in  the  statute,  by  affording  him  first 
and  the  others  mentioned  next,  the  advan- 
tage of  any  Increase  in  the  value  of  the  lands 
during  the  two  years  next  after  the  sale  of 
the  property."  That  decision  does  not  at- 
tempt to  define  the  "others  mentioned  In  the 
statute,"  intended  to  be  Included  in  the  sev- 
eral classes  to  whom  the  right  of  redemption 
Is  accorded.  As  thus  understood,  the  Lelth 
Case,  supra,  Is  seen  not  to  be  in  cwflict  with 
the  decision  here  made. 

[2]  The  statement  of  facts  showed  that  the 
equity  of  redemption  remaining  In  the  orig- 
inal mortgagor  dying  intestate  descended 
to  his  sons  or  to  each  of  them.  When  one 
of  these  sons  CMiveyed  his  interest  to  Ellas- 
berg  corporation,  before  the  extinguishment, 
by  foreclosure,  of  the  equity  of  redemption 
vesting  in  him  on  the  death  of  his  father, 
did  the  grantee  corporation  having  such  eq- 
uity of  redemption  come  within  the  class  to 
whom  the  statutory  right  of  redemption  was 
secured  by  statute?  Appellants'  Insistence 
is  that  the  statute  gives  the  right  of  redemp- 
tion only  to  a  junior  mortgagee  In  a  mort- 
gage executed  by  the  same  mortgagor  who 
executed  the  senior  mortgage.  We  are  of 
the  opinion  that  if,  at  the  time  of  foreclo- 
sure sale  under  a  senior  mortgage,  there  is  a 
holder  of  a  Junior  mortgage  executed  by  the 
wife,  widow,  child,  heir  at  law,  or  devisee, 
who  had  taken  or  inherited  from  the  senior 
mortgagor  an  undivided  interest  in  the  lands 
so  conveyed  by  such  senior  mortgagor,  and 
such  title  bad  vested  In  sudi  Junior  mortga- 
gor before  the  foreclosure  of  the  senior  mort- 
gage, the  Junior  mortgagee,  or  vendee  or 
aaslgnee,  of  such  wife,  widow,  child,  heir  at 
law,  or  devisee,  of  the  senior  mortgagor  Is 
entitled  to  exOTdse  the  statutory  right  oC 
redemption.  Code  1907.  i  6746.  It  is  In- 
sisted that  the  word,  "his,"  as  used  In  the 
statute  preceding  the  wor^  "vendee,  Junlw 
mortgagee  or  assignee  of  the  equity  or  atatur 


tory  rl^t  of  redemption,  wife,  widow,  child, 
heir  at  law,  devisee,"  be  construed  as  limit- 
ing the  statute,  and  giving  the  statutory  right 
or  privilege  only  to  a  Junior  mortgagee  ot 
the  seoior  mortgagor.  The  Immediate  and. 
subsequent  use  of  the  words,  "or  his  vendee 
or  assignee  of  the  right  to  redeem  under  this 
Code,  from  the  punAiaser  or  his  vendee,"  etc., 
must  be  held  to  embrace  a  vendee,  devisee, 
or  assignee,  of  or  from  au<Ai  wife,  widow, 
child,  at  law,  or  devtoee^  aa  the  case  may 
be,  acquiring  the  equity  of  redemp(l«i  be- 
fore that  rli^t  bad  been  extinguished  by 
foreclosure  under  the  terms  of  the  senior 
mortgage.  Any  other  constroctloo  would 
render  uadeas  the  words^  "or  hla  vendee  or 
assignee  of  the  right  to  redeun,"  after  the 
words,  "wife,  widow,  AUtL,  tuHr  at  law,  dev- 
isee," as  they  appear  in  section  DT46  of  the 
Code. 

Chief  Justice  Stone,  dissenting  In  Powers 
V.  Andrews,  84  Ala.  289,  4  South.  26S,  where 
secUon  1879  of  the  Code  of  1886  was  con- 
strued, expressed  the  view  that  this  statute 
should  be  construed  to  be  remedial.  He  said: 

"I  prefer  to  hold  that  the  Incident  f<^ows  the 
principal,  the  ownership,  whithersoever  it  may 

to;  and  that  whoever  owns  the  equity  of  re- 
emptiou,  or  title,  as  the  case  may  be,  at  the 
time  of  foreclosure  or  sale,  has  the  statutory 
right  to  redeem,  as  an  Indoent  of  that  owner- 
ship." . 

The  statute  there  construed  gave  the  right 
of  redemption  only  to  the  "debtor"  or  to  "his 
vendee."  Thereafter,  by  act  approved  Feb- 
ruary 27, 1889  (Acts,  p.  764).  said  section  was 
amended,  as  shown  by  the  Code  of  1896.  by 
extending  the  right  to  the  debtor,  "his  ven- 
dee, Junior  mortgagee,  or  assignee  of  the 
equity  of  redemption." 

The  statute  was  again  amended,  as  rewrit- 
ten In  the  Code  of  1907  (section  5746).  by  the 
extension  of  the  class  who  may  redeem  to  In- 
clude the  "wife,  widow,  child,  heir  at  law. 
devisee,  or  his  vendee  or  assignee."  These 
amendments  of  this  statute  are  in  harmony 
with  the  view  expressed  by  Judge  Stone,  and 
with  the  general  authorities  on  the  questlcox 
— that  he  who  may  redeem  must  have  an  in- 
terest derived  mediate  or  immediately  from,, 
or  through,  or  in  the  right  of  the  mortgagor, 
so  as  to  constitute  him  the  owner  of  a  part  of 
the  mortgagor's  original  equity.  2  Jones  on 
Mortg.  I  1055;  11  Am.  &  E)ng.  Ency.  Law, 
214. 

In  Rothschild  v.  Bay  City  Lumber  Co...  139 
Ala.  571,  36  South.  785,  the  general  rule  is 
stated  to  be  that: 

"Any  one  who  has  an  interest  in  mortgaged 
lands,  derived  through  the  right  of  the  mort- 
gnsor,  and  subject  to  foreclosure,  ma;  redeem, 
thousb  such  interest  extend  only  to  a  part  ot 
the  equity  which  originaUy  resided  in  the  mort- 
gagor?' 

And  In  Bntts  t.  Brooghton,  72  Ala.  294, 
298,  Mi.  Justice  EkmervUle  said,  of  the  right: 

"Any  one  who  owns  the  mortgagor's  equity  of 
redemption,  or  any  oubaisting  Interest  in  it,  by^ 
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piMtr  of  titltt  wiOi  falm,  vlietber  by  pnrcSiaM. 
bherituice,  or  otherwise  [may  rodeemj." 

Hill  ifflnclple  would  embrace  not  only  Qte 
belrs  of  the  mortgagor,  but  also  bis  widow 
who  had  Joined  with  him  In  the  mortgage,  so 
utohare  released  ber  dower.  Rapier  r.GuU 
aty  Paper  Co.,  64  Ala.  330,  340 ;  Howser  v. 
Cmiksbank,  122  Ala.  206.  264,  25  South.  206, 
82  Am.  St  Rep.  76;  Jones  t.  Matkln,  118 
Ala.  341,  24  South.  242;  Pitta  t.  American 
r.  L.  U.  Ca,  123  Ala.  46%  473,  26  South.  286. 

The  Baker-Io^ons  nunrtgage  had  not  been 
foreclosed  before  the  death  of  the  mortgagor, 
J.  H.  Andrews,  nor  before  the  execution  and 
ddlvery  oC  the  oAortgage  of  G.  W.  Andrews 
to  the  EUasberg  corporation.  By  tills  junior 
mortgage  the  equity  of  redemption  was  con- 
Teyed  to  the  Ellasberg  Company;  andtliere- 
tfyx  the  company  was  authorized  by  statute 
to  exercise  the  right  of  redemption,  as  It 
sought  to  do  by  fillip  the  Instant  bill. 

[S]  Had  then  the  drcnlt  court  of  WUcox 
county,  where  the  biU  was  filed,  Jurisdiction 
to  ratertaln  and  determine  the  cause?  The 
consolidated  court  Mil  went  Into  ^ect  Jan- 
nary  14,  1917;  the  bill  In  the  Instant  case 
m  filed  m  October  8%  1916.  A  plea  to  the 
Jirlsdlction  was  filed  December  25, 1910,  and 
demurrer  to  Hut  plea,  on  April  26, 1917.  De- 
cree on  such  demurrer  was  rendered  and  en- 
tered on  Wkt  2, 1917.  Law  and  eqnitr  conrts 
In  this  state  were  consolidated  by  the  statute 
In  qoeetlon,  etfectlTe  on  January  Ifi,  1917. 
Act  Ang.  16,  1916,  Q&i.  Acts,  p.  279: 
parte  State  ex  retl.  Attorn^  Qeaeralf  197  Ala. 
670,  73  South.  iXfL  Thereafter  all  pending 
caoses  irere  tlw  act  reanired  to  proceed  to 
final  Jndgmeat  in  the  drcott  court  as  though 
they  had  beoi  begun  therein  in  the  first  in- 


stance. Act  1915,  pp.  279,  280. 1 3;  Ex  parte 
City  Bank  &  Trust  Co.,  76  Souths  372.  Had 
the  bill  been  originally  filed  in  the  chancery 
court,  then  on.the  consolidation  of  that  court 
wltb  the  circuit  court  the  cause  as  a  pending 
one  would  have  been  transferred  by  opera- 
tion of  law  to  the  circuit  court.  When  the 
submission  was  had  on  demurrer  to  the  plea 
to  the  Jurisdiction,  and  the  hearing  thereon 
was  had,  and  decree  rendered,  on  May  2, 
1917,  the  consolidation  act  waa  already  eflec- 
tlTO.  If  the  circuit  court  had  not  the  Juris- 
dictioQ  of  the  subject-matter  when  the  bill 
was  filed,  it  could  not  tie  a  pending  cause,  to 
be  transferred  by  the  consolidation  act 

Chancery  conrts  originally  had  Jurisdiction 
to  enforce  the  rig^t  of  redemption.  Code 
1907,  t  6748  et  seg. ;  Acts  1911,  p.  391.  By 
the  act  of  September  16,  1916,  the  jurisdic- 
tion of  the  chancery  courts  was  conferred 
upon  the  drcnit  courts  (Oen.  Acts  1916,  p. 
S98);  and  by  that  of  September  17,  1916,  all 
the  powers  and  authority  of  chancellors  were 
conferred  on  the  circuit  Judges  (Id.  p.  GOSy. 
It  was  also  prorlded  by  leglslatiTe  mactment 
the  same  year,  to  wit,  on  8epteml>er  28, 1916, 
that  where  any  suit  was  Improperly  brought 
as  a  salt  in  eQUlty.  It  should  be  transferred 
to  the  law  side  of  the  court,  and  vice  ran. 
Id.  p.  830. 

The  court  properly  sustained  the  demurrer 
to  the  plea  to  the  jurisdiction,  and  the  de- 
cree of  the  circuit  court  rittlng  In  equity  Is 
affirmed. 

ANDKBSON,  O.  J.,  and  MATFIELD  and 
SOMUBVILLB,  JJ.,  concur. 
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LUSK  et  It.  T.  CHAMPION-  REGISTER  CO. 
(6  Dir.  752.) 

(Supreme  Conrt  of  Alabama.   April  11,  1918.) 

1,  Dismissal  and  Nonsuit  «»81(l)--YoLim- 

TABT  NONBtJIT— ReiNBTATKMKNT. 

A  nonBuit  taken  by  plflintill  because  of  the 
conrt's  action  in  overralmg  plaintifTs  demarrer 
to  defendant's  plea  in  abatement  is  not  a  vol- 
ontary  nonsuit,  so  as  to  deprive  the  court  of 
the  right  to  correct  the  ruling  within  30  days, 
and  to  i>ermit  a  reinstatement  of  the  cause. 

2.  ExcEFnoifS,  Bnx  of  *=>41(1) — Time  fob 
SiaHzifo. 

Under  Code  1907,  S  8019,  providing  that  a 
MI)  of  exceptions  must  be  signed  within  00  days 
following  its  presentation,  where  trial  was  had 
on  January  otfa,  and  the  bill  of  exceptioiu  was 
prewnted  to  th»  conrt  on  April  4to,  and  not 
signed  until  July  19tb,  a  motloa  to  strike  must 
be  granted. 

8.  Appeal  aitd  Ebbob  ^256  —  Review  — 

rxsbbvation  of  exceftxons. 
Under  Acts  IViS,  jf.  698,  proTiding  that  all 
written  motions  and  rulings  tboeon  shall  on 
appeal  become  part  of  the  record,  reviewable 
without  reservation  of  exceptions,  the  court  can. 
from  the  recitals  of  Hie  record  proper,  review 
the  action  of  tho  trial  court  in  sastaming  a  mo- 
tion to  strike  an  amended  plea  in  abatement; 
whether  exception  has  been  entered  or  not. 
4.  PLEADinGi  ^194(2),   358  —  Fbivolous 

Plka— DsMUBBBB— MonoH  TO  Stbike. 
While  a  demorrer  and  not  a  motion  to  strike 
is  the  proper  method  of  testing  tho  sufficiency 
of  a  plea  £n  abatement,  where  the  plea  is  friv- 
olous, it  is  within  the  discretion  of  the  court  to 
allow  the  same  to  be  stricken. 
6.  Plbaoino  «3»858  —  FBirOLOtiB  Pua  in 

ABATBUEnT. 
In  an  action  against  a  carrier  for  conver- 
sion of  a  shipment  of  goods  sold  by  the  carrier 
for  charges,  a  plea  in  abatement  by  the  re- 
ceivers of  the  carrier  that  the  recovers  did  not 
permanently  reude  within  the  state,  that  plain- 
tiff was  a  foreign  corporation,  that  the  cause  of 
action  did  not  arise  in  the  county  wherein  suit 
was  brought,  was  frivolous,  where  it  appeared 
that  the  railroad  ran  through  such  county,  and 
the  receivers  had  been  appointed  before  the 
cause  of  action  arose. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; C.  B.  Smitb,  Judge. 

Suit  by  the  Champion  Register  Company 
against  James  W.  Lusk  and  others,  as  receiv- 
ers of  the  St.  Louis  &  San  Francisco  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Submitted  oa  motion  to 
strike  bin  of  exceptions  and  upon  the  merits. 
Transferred  from  Court  of  Appeals  under 
Acts  1911,  p.  449, 1  e.  Affirmed. 

Snit  by  appellee  (plalntttt)  against  the  ap- 
pellants (defendants),  as  receivers  of  the  St 
Louis  &  San  Francisco  Railroad  Company,  to 
recover  damages,  as  In  cwi version,  for  cer- 
tain property  afalpped  hy  appdlee  to  the 
Hamlltim  MercanUle  Ctnnpany,  wlii<^  the 
latter  refused  to  receive,  and  wMtSi  was  sold 
by  ttxe  rallroBd  company  ft>r  ft<^^t  and  stor- 
age charges.  The  suit  was  brought  in  Jeffer^ 
son  county  In  February,  1914,  and  was  called 
for  trial  on  February  8^  1910,  before  Hra.  J. 
E^  Blackwood,  who  was  de^gnated  to  hold 
conrt  in  said  conn^  as  authorized  by  law. 


On  February  8,  1916,  the  defendants  filed 
an  amended  plea  to  the  Jurisdiction  of  said 
court,  setting  up  In  substance  that  the  de- 
fendants, the  said  receivers,  J.  W.  Lusk.  W. 
C.  Nixon,  and  W.  B.  Blddle,  or  any  of  them, 
did  not  have  a  permanent  residence  within 
the  state  of  Alabama ;  that  the  plaintiff  Is  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  Ohio;  and  that  the  alleg- 
ed cause  of  action  set  up  did  not  arise,  nor 
did  the  alleged  act  or  omission  complained 
of,  or  the  alleged  Injury  or  damage  to  the 
plaintiff,  occur  In  Jefferson  county,  but  oc- 
cured  In  Marion  county,  ,Ala. ;  that,  since 
said  action  Is  brought  In  a  county  other 
than  the  county  In  which  the  alleged  in- 
Jury  or  damage  to  the  plalntUI  was  sus- 
tained, or  the  act  or  omission  complain- 
ed of  was  done  or  occur  red,  or  the  alleg- 
ed cause  of  action  arose,  and  since  none  of 
these  dtf  endants  have  a  pennanent  residence 
within  the  state  ot  Alabama,  and  plalntUE  Is 
a  foreign  corporatl<m,  therefore  tba  said 
cause  ot  action  brought  In  tbe  drcolt  court 
of  Jefrerson  county  itaoiUd  be  abated,  no- 
tion was  made  to  atrlke  this  i>lea  upon  the 
ground  that  It  was  frivolous,  constituted  no 
defense,  showed  npnt  Its  face  Uiat  the  de- 
fendants are  sued  as  receivers  of  tiie  St 
Louis  «c  San  Francisco  Railroad  Company, 
and  that  the  defendants  are  nonretidents  of 
the  state  of  Alabama,  and  failed  to  show 
whether  said  railroad — if  In  the  hands  of  the 
receivers — would  be  suable  In  this  court  and, 
further,  the  St.  Louis  &  San  Francisco  Rail- 
road Company  is  a  foreign  corporation,  and 
was  prior  to  the  appointment  of  the  defend- 
ants as  receivers  engaged  In  the  <H>€ration 
and  conduct  of  a  Une  of  railway  in  Alabama 
6nd  in  Jeffergcm  county ;  that  prior  to  tbe  In- 
stitution of  this  suit  and  the  alleged  conver- 
sion complained  of,  these  defendants  were 
appointed  as  receivers,  and  bad  subsequently 
been  engaged  in  such  capacity  In  the  opera- 
tion of  said  line  of  railway — a  part  of  same 
lying  In  Jefferson  county — with  agents,  em- 
ployes, and  servants  performing  their  duties 
therein;  that  service  of  process  was  duly  had 
upon  defendants  In  all  re^>ects  as  provided 
by  section  S731  of  the  Code  of  1907.  It  U 
further  alleged  that  the  venue  of  this  action 
is  not  dependent  upon,  or  defeated  by,  the 
Donretidence  of  thne  d^endants.  The  mo- 
tion was  overruled  on  February  8,  1916. 

Demurrers  were  interposed  to  said  plea  as 
amended  upon  practically  the  same  grounds 
as  set  out  in  the  motlcm.  The  said  demurrers 
were  on  the  same  date  overruled.  On  ac- 
count of  the  adverse  rulings  of  the  court  in 
reqmct  to  said  plea,  the  plaintiff  took  a  non- 
suit wtOi  a  bill  of  exc^tloas. 

On  February  18,  1916,  the  plaintiff  duly 
presented  and  Qiread  upon  the  motion  dodcet 
a  motion  wtaidt  recited  the  matters  above  re- 
ferred to,  the  overruling  of  the  court  thereon. 
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and  otitier  matters  not  necessary  to  set  out 
The  plaintiff  moved  the  court  to  enter  an  or- 
der reToking  its  former  orders  and  dedsiona 
Id  regard  to  said  plea,  and  cause  to  be  enter- 
ed an  order  allowing  the  withdrawal  of  said 
iDToluntary  nonsuit  taken  by  the  plaintiff, 
and  reinstating  the  caase  on  the  trial  dodcet. 
On  February  26,  1&16,  said  motion  came  on 
for  hearing.  Counsel  for  defendants  object- 
ed to  a  hearing  of  the  motion  upon  the  ground 
that  plaintiff,  having  volmttarlly  taken  a 
nonsait,  was  not  entitled  to  review  any  ac- 
tion of  die  court  niwn  the  plaintiff's  motion 
to  strike  or  the  plaintiff's  demurrers  to,  the 
defiendants*  amended  plea.  This  objection 
was  oremiled,  and  defendants  excepted. 
Upon  the  motion  being  argued,  the  coart  en- 
tered an  order  granting  the  motion,  and  rein- 
ftatlng  the  canse  upon  the  docket.  There- 
tSter,  on  January  9, 1917,  the  cause  came  on 
toT  trial  before  Hon.  O.  B.  Smith,  (me  et  l^e 
lodges  cf  tbe  drcnlt  court  of  J^erson  coun- 
ty, who  presided  niHm  Out  trial  of  the  cause 
without  a  Jury.  The  minute  entry  shows 
that  the  defendants,  on  January  6,  1917,  re- 
Uled  dw  plea  In  abatement  as  amended,  and 
the  plaintiff  reflled  the  motion  to  strike  the 
plea  In  abatement  as  unended,  and  amended 
Qt»  motion  by  adding  additional  grounds 
tber^  The  entry  farther  shows  that 
the  motion  to  atrUce  said  amended  plea 
In  abatement  was  granted.  Some  of  the 
additional  grounds  of  said  motion  to 
strike  said  plea  in  abatement  were  that  tiie 
defendants  had  tralved  any  rl^t  to  attack 
the  Jurisdiction  of  the  courl^  by  taking  testi- 
mony In  the  cause  uptm  the  merits,  and  had 
Id  this  way  created  coets  in  the  cause.  The 
trial  of  the  cause  was  upon  Its  merits,  and 
was  had  before  Hon.  C.  B.  Smith  on  January 
6, 1917,  without  a  Jury.  Tte  case  was  taken 
under  adrisement.  and  on  January  IS,  1917, 
Judgment  was  entered  for  the  plaintiff  In  the 
amount  sued  for. 

The  bill  of  exceptions  was  prepared  and 
presented  to  Bon.  J.  G.  Blackwood,  and  also 
Hon.  C.  B.  Smith,  on  April  4,  1917.  It  ap- 
pears, however,  that  only  so  much  of  the  bill 
of  exceptions  as  concerns  what  occurred 
when  the  cause  was  called  for  trial  on  Feb- 
ruary 8,  1916,  before  Judge  Blackwood  was 
presented  and  signed  by  him  as  the  bill  of  ex- 
ceptl<His  in  the  cause.  Tbe  signature  of 
Jndge  Blackwood  bears  date  June  29,  1917. 
The  bill  of  exceptions  was^eigned  as  approved 
bf  Jadge  Smith  on  July  19,  1917. 

Tbe  cause  was  submitted  upon  the  motion 
to  strike  the  bill  of  exceptions,  and  espedal- 
ly  tbat  portion  of  the  bill  of  exceptions  pur- 
porting to  bave  been  signed  by  Hon.  O.  B. 
Smith,  on  the  ground  tbat  the  same  was  not 
afgned  within  00  days  following  the  presenta- 
tion, as  required  by  law;  and  as  to  that  por- 
tion purported  to  have  been  signed  by  Hon. 
J.  E.  Bladiwood,  upon  the  ground  that  he 
*u  not  the  presiding  Jadge  upon  the  trial  of 
tbt  cause;  and  usfoa  the  further  ground  that 
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Mil  of  exceptions  was  prearated  on  April 
4, 1917,  and  so  much  of  tbe  same  as  was  sign- 
ed, as  approved,  by  Hon.  J.  S.  Bla<^wood  r*- 
lated  to  matters  which  occurred  on  February 
8, 1916,  and  were  therefore  not  such  as  coold 
be  reviewed.  Affidavit  was  offered  by  coun- 
sel tot  appellee  In  8un>ort  of  the  motion  to 
strike,  and  tbe  cause  was  submitted  upon  the 
motion  to  strike  the  bUl  of  excepticms,  or  por- 
tions thereof,  as  well  as  upon  the  merlta. 

I  Forney  Johnsttm  and  Wv  R.  C  Ckfcke,  both 
of  Birmingham,  fbr  aj^llauta.  Franda  U. 
Lowe,  of  Blrmln^am,  ft>r  aKwUee. 

GABDNBR,  J.  [1]  We  pretermit,  as  un- 
necessary to  be  determined,  the  que6tl<m  as 
to  whether  or  not,  under  the  peculiar  drcum- 
stancee  of  this  case,  the  ruling  of  the  court 
in  reinstating  the  cause  upon  the  docket  by 
order  entered  In  F^ruary,  1916,  Is  review- 
able under  the  bin  of  exceptions  presented  in 
April.  1917.  If  reviewable,  the  action  of  the 
court  waa  dearly  without  error,  as  we  are  of 
the  opinion  that  the  nonsuit  taken  by  the 
plaintiff  on  account  of  the  adverse  rulings  of 
tbe  court,  in  sustaining  the  amended  plea  In 
abatement,  was  not  a  voluntary  nonsuit  In 
the  sense  insisted  upon  by  counsel  for  appel- 
lants, and  treated  In  the  authority  dted  of 
Simpson  V.  Brock,  114  Oa.  291,  40  S.  B.  2G6. 
It  was  an  involuntary  nonsuit,  in  that  it  was 
produced  by  such  adverse  rulings,  and,  dear- 
ly, the  trial  court  had  the  right  within '30 
days  thereafter  to  correct  the  ruling,  and  to 
permit,  on  motion  of  the  plaintiff,  a  reinstate- 
ment of  the  cause. 

[2]  Tbe  record  discloses  that  the  trial  of 
the  cause  was  had  on  January  5,  1917,  before 
Hon.  0.  B.  Smith.  The  bill  of  exceptions 
was  presented  to  him  on  April  4,  1917,  but 
was  not  signed  until  July  19,  1917.  It  was 
therefore  not  ^gned  within  the  90  days  fol- 
lowing its  presentation,  and  the  motion  of 
the  appellee  to  strike  the  same,  so  far  as  It 
purports  to  be  a  bill  of  exceptions  signed  by 
the  said  presiding  Judge,  must  be  sustained. 
Section  3019,  Code  1907;  Rice  v.  Beavers  & 
Co.,  196  Ala.  355,  71  South.  659. 

[3]  Counsd  for  appellants  Insist,  however, 
tbat  irre^>ectlve  of  tbe  action  of  the  court  up- 
on the  motion  to  strike  the  bill  of  exertions, 
the  court  can  review,  from  the  redtals  of  the 
record  pr{^r,  the  action  of  tbe  court  on  Jan- 
uary 5,  1917,  In  sustaining  the  motl<m  to 
strike  the  amended  plea  in  abatement;  and 
this,  whether  an  ^ception  appears  to  have 
been  ^tered  or  not.  Acts  1915,  p.  698. 

[4]  It  is  further  insisted  that  the  motion  b> 
strike  was  error,  and  that  a  demurrer,  not  a 
motl«i.  Is  the  method  of  testing  tbe  suffi- 
ciency of  the  plea.  The  substance  of  th(» 
plea  and  some  of  the  grounds  of  the  mtrtlon 
suffldently  appear  In  the  foregoing  Btat«nent 
of  the  case.  It  Is  of  course  recognleed  as  a 
general  role  that  a  demurer,  and  not  a  mo- 
tion, Is  the  proper  method  of  testing  the  antti- 
dency  of  ideas;  hot  It  la  also  well  settled  tbat 
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ia  plea  may  be  bo  lacking  In  merit  as  to  be 
classed  as  frivolous,  and  tberefore  within 
die  discretion  of  the  oonrt  to  allow  the  same 
to  be  strickem  Instead  of  putting  the  plain- 
tiff to  a  demurrer.  Carter  v.  Fischer,  127 
Ala.  52,  28  South.  878;  Central  of  Ga.  Ry. 
Co.  T.  Sima.  169  Ala.  295,  63  South.  826; 
section  5322,  Code  1»07. 

[E]  We  are  of  the  opinion  that  the  plea 
comes  within  this  rule,  and  that  the  court 
was  not  In  error  for  snatalnlng  the  motion  tt> 
strike  the  same.  » 

The  conclusion  here  announced  results  In 
an  affirmance  of  the  Judgment 

Affirmed. 

ANDEIRSON,  O.  J.,  and  SAYEB,  J.,  aracur, 
HcQLEUUAN,  X,  coacurs  In  condusiwi. 


YBST  T.  STATUS.  (8  Dir.  102.) 
(Supreme  Court  of  Alabama.   April  11,  1918. 
Rehearing  Denied  May  »,  1918.) 

JtTBT  ^»110(1)-^ha]:jjekge  fob  QA-CTBE. 

It  la  not  eTTm*  to  permit  Che  BoUdtor  to 
challmge  one  Jurw  for  cause  after  having  waiv- 
ed this  course  as  to  other  juxors. 

Appeal  from  Circuit  Court,  (Morgan  Coun- 
ty; Osceola  Eyie,  Judge. 

Charlie  Vest  was  convicted  of  murder  In 
the  second  degree,  and  ap[>eals.  Affirmed. 

^pellant  was  Indicted  and  tried  oa  a 
idiarge  of  murder  In  the  first  degree.  He  was 
convic^ied  of  murder  In  the  seomd  d^ree, 
and  sentenced  to  the  penitentiary  tor  a  term 
of  26  years.  The  evidence  for  the  state  shows 
that  the  defendant  shot  the  deceased,  G^ady 
Lowery,  with  a  pistol,  without  provocation 
or  exctise,  and  was  sufficient  to  make  out  a 
charge  of  murder  In  the  first  degree.  The 
evidence  for  the  defendant  tends  to  show  self - 
A^enae.  There  were  some  few  objections  to 
the  rulings  of  the  court  on  the  omission  or 
rejection  of  the  evidence,  but  none  are  suffi- 
ciently important  to  be  here  set  out.  The 
court  In  his  oral  Instructions  charged  the 
Jury  at  great  length  covering  every  theory 
and  l^al  proposition  presented  by  the  evi- 
dence. At  the  close  of  the  court's  charge,  the 
defendant  requested  49  written  targes,  35 
of  which  were  given,  and  14  refused.  There 
were  four  charges  given  at  the  request  of  the 
state.  The  blU  of  eiceptloua  shows  that, 
while  qualifying  the  Jury,  the  court  called  12 
men  at  a  dme;  that  when  the  first  12  were 
called  one  of  the  Jurors  stated  he  would  not 
convict  on  circumstantial  evidence,  and  the 
state  waived  Its  objection  for  challenge  for 
canoe.  Later  on  12  others  were  called,  and  3 
of  the  Jurors  answered  tbey  did  not  believe 


a  conviction  should  be  had  on  circumstantial 
evidence.  The  state  waived  its  challraige 
for  cause  as  to  two  of  these  Jurors,  but  chal- 
lenged the  third.  The  defendant  objected  to 
the  state  being  allowed  to  challenge  this  Juror 
for  caus^  and  reserved  exception  to  the 
court  overruling  the  objection. 

John  R.  Sample,  of  Hartsells,  and  Wert  & 
Lynne,  of  Decatur,  for  appellant  F.  Loyd 
Tate,  Atty.  Geo.,  and  Callahan  &  Harris,  of 
Decatur,  for  tbe  Stata 

GARDNER,  J.  [1]  There  was  no  error  In 
permitting  the  st^dtor  to  tdiallenge  one  Juror 
A>r  cause  after  having  waived  this  ooorse  as 
to  the  other  Jurors.  At  Hairy  Vaughan  v. 
State  (presfflit  term)  78  Bontb.  S78;  Harrison 
V.  State.  79  Ala.  29. 

Some  few  questions  of  evldoice  are  pre- 
sented by  the  bill  of  exceptions.  In  some  in- 
stances the  witnesses  answered  the  questitms 
objected  to^  and  clearly,  of  course,  no  Injury 
could  have  resulted  as  to  these.  The  other 
questions  presented  are  so  clearly  free  from 
reversible  error  we  do  not  consider  them 
necessaiy  for  s^arate  treatment  Likewise 
the  four  charges  given  at  the  Instance  of  the 
state  contained  but  few  elementary  principles, 
and  to  set  them  out  or  comment  thereon  Is 
entirely  unnecessary.  As  disclosed  In  tbe 
statement  of  tbe  cas^  the  defendant  relied 
upon  self-defense.  The  oral  diarge  of  tlie 
court  fully  covered  every  legal  phase  of  the 
case,  and  in  addltlcm  thereto  a  large  number 
of  q>eclal  Inatmctlons  wera  given  at  the 
request  of  tbe  4ef^dant  tondilng  upon  Its 
various  i»liaae&  A  tew  ot  the  defoidanfa 
charges  were  refused,  the  larger  portion  of 
whlfdi  were  <dearly  siftject  to  adv«rse  criti- 
cism, such  as  to  Justify  tbelr  refusal  as  In- 
correct or  misleading.'  If  it  be  conceded  that 
possibly  two  or  three  of  the  charged  refused 
could  well  have  been  given  under  our  deci- 
sions, yet  it  is  too  dear  for  discussion  that 
the  principles  therein  stated  were  not  only 
idearly  set  forth  to  tbB  Jury  in  the  oral  cbars9 
of  the  court,  but  also  fuU>  covered  In  some 
of  the  other  charges  given  at  tbe  request  of 
defendant 

Upon  a  careful  re'vlew  of  this  record,  we 
find  nothing  in  the  case  calling  for  extended 
treatment  Suffice  it  to  say  the  record  baa 
been  most  carefully  examined,  and  nothing 
found  Oterein  JustlQrlng  a  reversal  of  the 
cause. 

The  JnOgmoit  of  the  court  b^ow  will  ae* 
cordlngly  be  affirmed. 
Affirmed. 

ANDERSON,  O.  and  HcOUOUiAN  and 
SAYRD,  JJ.,  eoncnr. 
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lfA^l^NO  «t  al.  T.  TEAOBB  A 
(« INv.  704.) 

(Supratw  Conrt  of  Alabama.    April  4,  1918.) 

1.  Religious  Socncma  «s»24— Jubtsdiction 

or  COUBTS  TO  DiTBBiailK  Pbofebtt 
Righto. 

Tb«  right  of  the  majoritr  membera  of  a 
congTcsational  church  to  oae  the  charch  propu*- 
t7  for  parposes  el  worah^  In  a  civil  rlaht  which 
equity  baa  juriadictkm  to  protect  and  prvvent 
the  tmat  property  from  boiif  diverted  to  an- 
other use. 

2.  REUOIOITS    SOdETIXS  «=925— AOTIOH  BK- 

Twnen  Ohubcb  Mkicbkb»— PLSADina. 
A  blU  by  majority  membera  of  a  oonsrega- 
tional  chiurcb,  tkRTpng  that  a  minori^  of  mem- 
bers have  unlawfully  excluded  complainanti 
from  the  church  property,  threateDicg  complain- 
anta  with  violeuee,  and  exprenly  aTerrinj;  that 
the  eowt'a  Jnrladlctloii  la  aongld  to  be  tn- 
Toked,  not  aa  to  any  religlova  or  ecdeaiaatloal 
controveraies,  but  to  protect  property  rigbti,  i« 
not  demarrable. 

3.  PlUDIRG  4=>35— SUBPLTTSAGK. 

In  a  bill  for  protection  of  church  property 
riffhta  by  complainants  aa  majority  membera  of 
the  church  and  also  "aa  deMMis,"  tba  worda 
"aa  deacons"  may  be  constraed  aa  sorploaage, 
or  aa  merely  descriptio  peraoiUB,  end  aa  not  af- 
fecting  the  right  of  complainanta  to  naintaiu 
the  bill  aa  members. 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty; E.  C.  Bricliell,  Judge. 

Suit  In  equity  by  J.  F.  Manning  and  oth- 
ers against  T.  C.  Teager  and  others.  Front 
a  decree  for  respondents,  complainants  ap- 
peal. Reversed  and  rendered. 

The  UII  at  contplaiiit  as  ammflea  aUegea, 
In  aolKtaneev  tbat  In  ISQi  tbe  Ulariomary 
Baptist  Ghnvdi  at  Concord  was  organlied  In 
CAiltanan  county,  Ala.,  for  tbe  sole  pnrpoaa  oC 
the  worship  of  Ood,  and  that  said  dmiA 
w»  concr^tlMial  In  Ita  natme,  a&d  waa 
goraiked  exdusirely  by  ttie  will  of  Iti  mon- 
bers  In  good  standing,  with  no  superior  or 
directing  power  other  than  Is  found  In  the 
govemment  of  tlie  chnn^  by  ita  own  mem- 
bers; that  the  church  property,  being  the 
church  house  with  the  real  estate  np<ni  which 
the  same  Is  situated,  was  otmyeyed  to  the 
Missionary  Baptist  Church  at  Concord 
warranty  deed  in  November,  1898,  1^  O.  D. 
Y^ger  and  vrtCe,  a  copy  of  which  deed  la  at- 
tacked to  the  bOl  as  amended.  The  bill  fur- 
ther alleges  complainants  and  respondents 
were  membera  of  said  church,  and  that  com- 
plainants are  also  officers  In  good  standing 
and  fellowship;  that  respondent  Nixon  was 
pastor  of  said  church,  and  had  been  contin- 
uously canfring  strife  among  the  members, 
adTandng  strange  and  fancied  doctrines,  re- 
pudiating many  of  the  cherished  tenets  o£* 
the  true  Baptist  foith. 

The  blU  also  all^s  that  for  many  years 
the  Missionary  Baptist  Church  at  Concord 
had  been  a  member.  In  ^ood  standing,  of  the 
Callman  County  Baptist  Association,  and  on 
October  24, 1916,  while  the  Cullman  County 
Baptist  Association  was  in  regular  session  at 


Hopewell,  Cullman  comity,  respondent  Nlx< 
oai,  wlthoot  antborlty  from  tbe  churdi, 
sought  to  withdraw  from  the  said  associa- 
tion. Whereupon  complainants  objected,  and 
tbe  church  was  p»mltted  to  remain  in  said 
association,  and  the  said  Nixon  withdrew 
with  bis  small  band  of  followers  from  fur- 
ther connection  with  tbe  association.  The 
bin  alleges  that  respondents.  Influenced  by 
said  raxon,  have  left  the  Mlglnal  faith  of 
thdir  fathers,  and  have  sought  to  change  the 
name  ct  the  original  dinrch  to  that  of 
"landmark  Baptist  Cbxa^";  that  reqpond- 
ents  have  unlawfully  and  forcibly  taken 
charge  of  tbe  churcb  house,  locked  the  doors 
of  same,  and  denied  to  complainants  the 
right  to  wor^p  therein,  and  haTe  threat* 
ened  to  do  Tloloioe  to  cfunplainants  it  UMf 
instot  in  using  said  diurch  fbr  worship;  tliat 
complainants  have  made  repeated  demands 
on  respondents  to  deUver  up  tbe  iSinrdi 
building  and  records  that  they  might  hold 
services  therein,  but  reiqKmdents  have  de- 
dined  to  do  so. 

The  bill  seeks  Iniunctive  rrtlef  against  (be 
respondents  for  such  Interference,  and  con- 
tains tbe  goieral  prayer  for  relief.  The  con- 
cluding part  of  the  fifth  paragraph  oi  the 
bill  as  amended  reads  as  follows: 

"The  oomidainanta  aUege  and  show  that  these 
recpondeuts  are  not  and  do  not  represent  a  ma- 

gnty  of  the  membera  of  the  said  Missionary 
apust  Church,  but  that  the  reepondenta  are 
onlv  minority  memben  ot  aaid  <Aun:h  as  afore- 
aeio;  and  as  audi  minority  members,  have 
wnmgtully,  forcibly,  and  unlawfully  taken  pos- 
seuion  of  tbe  church  bouse  to  the  exclusioa  of 
your  com  plain  an  tfl :  and  your  complainants  aver 
that  they  are  not,  by  thla  blU,  aecking  to  invoke 
the  jurisdlctimi  of  the  courts  as  to  any  reUgious 
or  ecclesiastical  cmtroverv  in  and  by  the  mem- 
bers of  said  church,  but  merely  that  your  com- 
plainanta  be  protected  in  their  propertv  rights 
m  and  to  the  church  property  In  the  bill." 

Demurrer  to  the  bill  aa  amended  was  soi- 
tained,  and  from  this  decree  the  complain- 
ants pcosecote  tills  appeaL 

A.  A.  Griffith  and  Earney  Bland,  both  of 
Cullman,  for  appellants.  W.  E.  James,  of 
Cullman,  and  Tennis  TIdwell.  of  Albany,  for 

appellees. 

GARDNER,  J.  It  Is  insisted  by  couns^  tm 
appellees  that  the  courts  will  not  Interfere 
In  a  controversy  between  the  dlfferrat  faiv 
tlons  In  a  diurch  or  ecdeslaatlcal  body  grow- 
ing out  of  a  disputed  question  ot  religious 
dogma  or  diurcb  faith.  Wheth^  or  not  the 
bin  in  thla  case  comes  within  the  influence 
of  that  doctrine  la  treated  by  counsel  for 
the  respective  parties  as  the  question  of 
prime  importance  on  this  appeal. 

The  bin  shows  that  the  complainants  are 
members  and  officers  In  good  standing  of  the 
Missionary  Baptist  Church  at  Concord,  and 
that  respond^ts,  representing  tmly  a  minori- 
ty of  the  membership  of  said  diundi,  have 
wnmgfnUy,  forcibly,  and  nnlawfolly  taken 
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possession  of  the  chnrcb  bouse  to  the  eselo- 
sloQ  of  the  said  complainants ;  that  re^>ond- 
»it8  have  left  the  faith  and  radiated  many 
of  the  cherished  tenets  of  the  true  Baptist 
faith  and  order,  and  have  undertaken  to 
change  the  name  of  the  original  churdi; 
have  locked  the  doors  to  the  church  house, 
placing  new  locks  thereon,  and  have  denied 
to  complainants  the  right  of  worshipping 
therein,  threatening  them  wllh  violence  if 
they  insist  in  nslnK  said  cbarcb  in  wtaidi  to 
worship. 

We  recognize  of  course  the  general  prin- 
ciple, as  contended  for  by  counsel  for  appel- 
lees, that  the  dril  courts  have  steadily  declin- 
ed to  assume  any  jurisdiction  as  regards  the 
purely  eccieelastical  or  spiritual  feature  of 
the  church.  However,  as  was  said  by  this 
court  In  Chrlstlau  Caiurch  of  Huntsville  v. 
Sommer,  149  Ala.  145,  43  South.  S,  8  U  B.  A. 
(N.  S.)  1031,  123  Am.  St.  Rep.  27: 

"On  the  other  hand,  the  dvil  courts  have, 
without  he«itati0a,  ezerdaed  Uieir  jurisdiction  to 
protect  the  tempmiUtles  of  the  diurdi.  The 
court  of  chancery  should  and  does  exert  its  pow- 
ers. In  a  proper  case,  to  prevent  the  perveralon 
of  the  trust  estate  trom  the  charitable  use  of 
whidi  it  is  devoted.  When  an  estate  is  war- 
rantably  brought  Into  a  court  ot  equity  (or  its 
action,  that  court  takes  cognisance  of  the  use 
to  b«  conserved,  and  will  send  its  process  to 
protect  the  proper  use.  Equity  favors  charities, 
ntd^Msesses  iuheruit  jurladietioii  to  deal  there- 

Again,  in  Uorgan  t.  Oabard,  176  Ala.  668, 
58  South.  902,  this  court,  speaking  on  thla 
subject,  said: 

"There  is  no  doubt  that  the  general  purpose 
and  theory  of  the  bill  would  invoke  a  wcU-recog- 
Dued  phase  of  equity  jurisdiction,  vis.  to  p_i^ 
vent  the  diversion  of  property  from  devotion 
to  a  lawful  trust.  •  •  •  This  protective  ju- 
risdiction of  equity  may  be  invoked  by  members, 
or  by  representative  officers  of  the  churclh  or 
both,  who  would  protect  the  trust  property,  from 
diversicm  to  another  purpose.  *  *  *  The  fact 
that  the  legal  title  to  tne  property  does  not  io 
sudi  case  reude  in  the  complaining  members  or 
representative  officers  cannot  defeat  or  deny  the 
power  of  equity  to  send  its  process  to  presrave 
the  property  from  diversion  from  the  use  to 
which  it  is  and  must  be  devoted ;  for  it  is  not 
within  the  power  of  any,  even  the  repository  of 
the  legal  tiue,  to  deflect  the  i^operty  to  a  pef- 
verting  use." 

The  following  quotation  from  Harmon  ▼. 
Dreher.  Speer's  £q.  (S.  a)  87,  found  in  Harris 
T.  Cooby.  178  Ala.  81,  60  South.  231,  ia  also 
pertinent: 

"When  a  civil  right  depends  upon  an  ecdesi- 
astieal  matter,  it  is  the  civil  court^  and  not  the 
ecclesiastical  court,  which  is  to  decide.  But  the 
civil  tribunal  tries  the  civil  right,  and  no  more, 
taking  the  ecclesiastical  decisions  out  of  whidi 
the  civil  right  arises  as  it  finds  them." 


(Ala. 

As  said  thla  court  In  Hundley  t.  Collins, 
131  Ala^  234,  S2  South.  67S»  90  Am.  St  Rep. 

33: 

"Civil  courts  deal  only  with  dvil  and  prop- 
erty rights.  If,  to  determine  a  property  rights 
it  becomes  necessary  to  adjudicate  aii  ecclesias- 
tical question,  the  courts  will  go  only  so  far  as 
ia  necf^sary  to  determine  the  effect  of  ttie  ec- 
clesiastical law  or  relations  on  property  rights." 

See,  also,  Gewln  r.  ML  Pilgrim  Baptist  Ch., 
166  Ala.  345,  M.  South.  947, 139  Am.  8t.  Bep. 
41;  Barton  t.  Fitzpatridk,  187  Ala.  273,  65 
South.  300;  Ut  Helm  Baptist  Ch.  t.  Jones, 
79  Hiss.  48B»  80  South.  714;  Boshl's  Appeal, 
69  Pa.  462,  S  Am.  B«p.  »7& 

[1, 2]  As  members  In  good  standing  of  Oils 
chnrcih,  the  complainants  had  tlie  right  to 
use  the  property  for  the  purpose  of  worship, 
and  the  use  of  this  property  tor  this  purpose 
Is  ttierefore  a  cItU  right,  and  comes  ^tlUn 
the  principle  announced  In  file  above^ted 
authorities,  ^ving  a  court  of  equity  Jurisdic- 
tion thereitf,  and  to  prevent  the  trust  prop- 
erty from  bdng  dlvwted  to  anothw  purposes, 
'nie  bill  charges  that  respoidents,  rqiresrait- 
Ing  a  minority  manberahip,  unlawfully  »• 
eluded  the  complainants  from  the  cburdh 
property,  threatenbv  tban  wltli  Tlolenoe; 
and  expressly  avers  that  they  do  not  seek  to 
Invoke  the  Jurisdiction  of  the  court  as  to 
any  pur^  religious  or  eccledastlcal  con- 
trover^es,  but  merely  that  th^  may  be  pro- 
tected in  their  property  rlg^te  in  and*to  the 
churcih  property.  We  are  of  the  <^inion  the 
bill  contains  equity,  and  that  the  demurrer 
tbtteto  was  Improperty  sustained. 

[I]  As  we  eonstme  t3ie  UU,  it  was  filed  by 
the  complainants  as  mnnbers  of  the  dinndi 
in  question  and  also  "as  deacoos."  If  It  be 
oonoeded,  as  Insisted  by  eounsel  flor  ai^Uees 
und«  the  authority  of  Stewart  t.  Whiter  128 
Ala.  202,  80  South.  626,  fiS  !«.  B.  A.  211.  that 
the  office  of  deaoon  confers  no  ri^^t  to  sue 
la  an  i^lcial  cq^adty,  yet  ve  are  of  the  opin- 
ion, under  the  construction  of  the  bill  as 
above  indicated,  the  words  "as  deacons"  may 
be  construed  as  surplusage,  or  as  merely  de- 
scriptlo  persfHitt,  and  as  not  affecting  the 
right  of  complainants  to  maintain  the  suit 
as  mendion  of  teld<diiirdtL 

It  results  that  the  decree  <tf  tlie  court  be- 
low will  be  reversed,  and  one  here  rendered 
OTOTuling  the  demurrer.  It  is  also  mrdered 
that  the  respondents  may  answer  the  bill 
within  80  days. 

Reversed  and  rendered. 

AKDSRSON,  a  J.,  and  McOLBajLAK  and 
SAYBE,  JJ.,  concur. 
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PRUDE  T.  THOMPSON  &  THOMPSON 
et  aL   (6  Dir.  609.) 

^Saprame  Oonrt  of  Alabama.    April  4,  1018.) 

Appeal  ahd  Ebbob  «c=>933(1)—Rkviiiw— Mo- 
tion FOB  NlW  TbLAJL— PBTSUMPnON. 
Where  the  record  affirmatively  shows  that 
the  bill  of  exceptions  does  not  contain  all  the 
cvtdeocb  and  the  bill  doea  not  recite  that  It  con* 
tsine  all  the  evidence  introdaced  upon  the 
hearing  of  motion  for  new  trial,  the  action  of 
the  trial  court  in  granting  motion  will  be  af- 
firmed, since  the  preaomptiona  most  be  indalged 
that  there  was  evidence  before  the  trial  court 
jostifjring  its  ctmclusiosi. 

Appeal  from  Circuit  Court,  Jefferson 
Conntr;  C.  B.  Smitti,  Judge. 

MotloD  fbr  a  aummary  Jndgment  by 
Mrs.  Kate  6.  Prude,  administratrix,  against 
rhompaon  &  Thompson  and  otbers,  attorneys 
at  law,  for  money  collected  and  not  paid  over. 
Judgment  for  movant  Fnnn  action  of  the 
trial  court  in  granting  a  new  trial,  plaintiff 
appeals.  Affirmed. 

LtKidon,  Tancey  A  Brower,  of  Blrmln^iam, 
for  appellant  G.  O.  Nesmltb,  of  Birming- 
ham, and  Jobn  B.  T^Bcm,  of  Montgomery,  ft>r 
aivdleea. 

GABDNEB,  J.  Motioi  for  a  sammary 
Judgment  by  the  i^pellant  against  the  tLppel- 
lees,  attwneyB  at  law.  tar  money  collected 
and  not  paid  over.  The  proceeding  vas  In- 
sUtated  under  aectton  0M6  of  the  Code  of 
1907.  The  trial  was  had  before  the  court 
without  a  Jury,  and  the  witnesses  examined 
orally.  The  movant  insisted  that  the  defend- 
ants, as  attom^s  representing  her  In  a  suit 
as  ftdmlnlatratrix  of  the  estate  of  her  deceas- 
ed husband  against  the  Blrmlugliam  Bali- 
way,  Ugat  &  Power  Compai^,  recovered  a 
Jodgmoit  and  collected  the  same,  bat  paid 
over  to  her  only  one-half  thereof,  when  ac- 
cording to  the  agreement  between  the  parties 
the  tee  was  to  be  <nily  40  per  cent,  of  the 
amoont  recovered,  and  she  should  therefore 
have  received  60  per  cent,  of  the  Judgment 
collected.  The  defendants  Insisted  that  they 
had  retained  the  proper  amount,  as  the  agree- 
ment for  the  fee  was  50  per  cent  of  the 
amount  recovered.  This  was  the  controvert- 
ed issue  In  the  case,  and  numerous  witnesses 
were  examined  by  the  respective  parties. 
The  trial  resulted  In  a  Judgment  for  the  mov- 
ant Hie  d^mdants  then  made  a  motion  for 
a  new  trial  upon  the  ground  th'at  the  Judg- 


ment was  contrary  to  the  evidence,  and  upon 
tbe  further  ground  of  newly  discovered  testi- 
mony. Upon  a  bearing  of  the  motion  for  a 
new  trial,  numerous  affidavits  bearing  upon 
the  question  at  Issue  .were  filed  In  the  cause. 
The  defendants  offered  the  affidavits  of  sev- 
eral witnesses  whose  testimony  was  not  had 
upon  the  original  hearing,  nnd  which  they  in- 
sisted was  material  and  was  newly  discover- 
ed. Defendants  also  c^ered  affidavits  as  to 
their  diligence  in  regard  to  the  same,  which 
appear  In  the  record.  Upon  consideration  of" 
the  motion  for  a  new  trial,  the  court  granted 
the  motion,  and  set  aside  the  Judgment. 
From  this  action  of  the  court  In  granting  a 
new  trial,  the  plalntift  excepted  and  prose- 
cutes this  appeal. 

On  page  68  of  tbe  record  It  Is  stated  that 
In  support  of  the  motion  tbe  defendants  sub- 
mitted tbe  affidavits  of  the  "following  per- 
sons," among  them  being  W,  A.  Standlfer. 
The  record  does  not  contain  tMs  affidavit,  nor 
does  the  bill  of  exceptions  recite  that  It  con- 
tains all  the  evidence  Introduced  upon  the 
hearing  of  the  motion  for  a  new  trial.  On 
the  contrary,  the  affidavit  of  W.  A.  Standlf» 
not  being  set  out,  the  record  affirmatively 
shows  that  It  does  not  contain  all  the  evi- 
dence that  waa  introdaced  uptm  said  bear- 
ing. 

In  the  comparatively  reorait  case  of  Mobile 
&  Birmingham  R  R.  Co.  v.  U  &  N.  R.  R.  Co., 
172  Ala.  318,  54  South.  1002,  speaking  of  a 
situation  as  here  presented,  the  court  said: 

"The  bill  of  exceptions  in  the  particular  that 
it  refers  to  the  motion  for  new  trial,  does  not 
purport  to  contain  all  of  tbe  evidence  ofteied  be- 
fore the  court  on  the  hearing  of  the  motion. 
In  each  state  of  the  case,  the  presamption  must 
be  and  Is  indulged  that  there  was  ovidence  be- 
fore the  court  jUBtifving  its  condnsion,  and  tbe 
granting  of  the  motim  on  the  ground  quoted." 

See,  also,  Frine  v.  Am.  Ins.  Co.,  171  Ala. 
343,  64  SOU&.  647;  Cruise  v.  Sorrell,  105  Ala. 
259,  51  South.  727;  Atlantic  Co&st  Line  Rwy. 
Co.  V.  Jones,  9  Ala.  App.  499,  63  South.  693 ; 
I^mar  v.  King,  168  Ala.  285,  53  South.  279 ; 
Lewis  Land  &  Lbr.  Co.  v.  Interstate  L.  Co., 
163  Ala.  692,  50  Sonth.  1036. 

In  this  state  of  the  record,  therefore,  and 
In  the  light  of  the  forgoing  authorities,  it 
results  that  the  action  of  the  court  below  In 
granting  the  motion  for  a  new  trial  and  set- 
ting aside  the  Judgment  most  be  affirmed. 

Affirmed. 

AXDEilSOX,  C.  J.,  and  McOLELLAN  and 
SAYKE,  JJ.,  concur. 
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LOWE  &  AKMSTRONG  v.  8HINAULT. 
(8  Div.  110.) 
(Sapreme  Court  of  Alabama.   April  18.  1918.) 

1.  8ai^  ^=>369(1)— AonoN8  fob  Prick— Et- 
iDBNCB  or  Rescission— SuinciBNCT, 

In  an  action  for  pnrtdiaK  price  of  a  mule 
in  which  buyers  claim  to  have  rescinded  sale 
because  of  misrepresentatioD  as  to  condition  of 
mule,  evidence  HM  in8uffl<dent  to  show  buyers 
had  returned,  or  offered  to  retorn,  mule  to 
seller. 

2.  Sales  4b»124  —  BESCiaaioii  bt  Bum  — 

RXSTOBATIOH  OV  QOODB. 
Where  a  mule  in  unsound  condition  Ib  sold 
under  fraudulent  representations  as  to  its  con- 
didoD,  tibe  buyers  must  return  the  male,  ta  of- 
fer to  return  it,  before  tiiey  can  rescind  the 
contract 

5.  Sales  «=>124  —  BBscisanur  bt  Butbb  — 
Rebtoeation  of  Goods. 

A  buyer  who  is  entitled  to  resdsslon  but  ts 
unoble  to  return  goods  because  of  conduct  of 
seller  may  rescind  without  restoring  the  goods. 
4.  Sales  «»124^BES0isaioii— BB8TOSAIIoii 
OF  Goods. 

A  buyer  may  exercise  right  of  rescission 
vithout  returning  the  goods  bought  where  such 
gfuds  are  without  value. 

6.  Sales  4»12T— Rbscibbion— BxaroBATioif 
OF  Goods—Conditional  Tbndbh. 

Buyers  of  mule  in  unsound  condition  can- 
not rescind  sale  after  making  tender  of  male  to 
seller  couided  with  an  offer  to  keep  mule  provid- 
ed seller  reduced  purchase  price ;  such  offer  be- 
ing cmdltional,  and  the  exendse  of  the  right  of 
rescission  depending  upon  an  abstdute  tender. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; B.  a  Brlckell,  Jndg& 

ActlOD  by  L  W.  Shlnanlt  against  Lowe  & 
Armstrong.  Jndeoaent  for  plalntUf,  and  de- 
fmdant  anieals.  Transferred  from  the  Ooort 
of  Ai^ieals  nnder  section  6^  Act  of  i^vll  18, 
1911,  p.  449.  Affirmed. 

Taylor  &  Watts,  of  HuutsriUe,  for  anwl- 
lant.  Betts  &  Betta,  of  HuntsrUleb  for  ap- 
pellee. 

THOMAS,  J.  The  actlxm  was  for  the  pur- 
diase  price  of  a  mole.  The  trial  waa  had  od 
the  i^ea  of  the'  general  iasoe^  "with  leave 
to  <rffer  evidence  of  any  d^eos^'  to  said  cause 
of  actlML  The  real  defense,  as  stated  by 
counself  was  that  the  defendants  rescinded 
the  contract  of  purdiase  because  of  deceit 
practiced  «i  them  by  the  plain tlfT,  In  rep- 
resenting the  mute  to  be  "sonnd,^  whereas 
Is  was  not  sound  "in  a  material  respect" 
When  the  erldence  waa  concluded,  the  court 
gave  the  afflrmatjlTe  dia^e  at  plalntura 
request 

The  evidence  tending  to  show  rescission  of 
the  sale  and  return  of  tiie  animal  was  the 
testimony  of  one  of  the  def^dants,  who  de- 
tailed the  tdrcumstancea  of  the  purchase,  in- 
cluding those  ct  the  subsequent  discovery  of 
the  detective  ey^  the  notice  to  the  bank  not 
to  pay  the  pnrdiaae  money  chedc,  bis  leaving 
the  mule  at  Paint  Bock,  paying  Hr.  Webb 
the  hitch  bill,  giving  Ken  Webb  fl.50  "to 
carry  the  mule  to  the  negro" — meaning  the 
platntur — etc. 


Witness  Webb  testified  that: 

"After  Mr.  Armstrong  fonnd  out  that  the 
mole  was  onsoond,  he  paid  me  91.S0  to  go  tell 
Ike  [plaintiffj  that  he  would  not  take  the  mule. 
I  went  over  that  evudng  and  told  the  plaintiff 
that  Mr.  Armstrong  said  he  would  not  take  the 
mule,  •  *  *  that  tiie  mule  was  left  at  Faint 
Bock  subject  to  bis  [plaintirB]  order." 

The  effect  of  plalntifTs  testimony  was  that 
he  sold  the  mule  to  defendants  without  mis- 
representation;  that  after  they  purchased 
the  mule  it  was  not  returned,  nor  offered  to 
be  returned,  to  blm  (at  Madison),  by  defend- 
ants or  any  one  for  than;  that  he  had  not 
received  It,  and  had  never  seen  It  again;  that 
he  "heard  somebody  say  that  be  [the  mule] 
was  down  there  In  the  bam" — meaning  at 
Paint  RtxA. 
Witness  Webb  further  testified  that: 
"Mr.  Armstrong  [defendant]  also  told  me  to 
tell  plaintiff  that  If  he  would  knock  off  flS  he 
would  take  the  mule  without  having  any  trou- 
ble." 

The  distance  torn  Madison  to  Paint  Bock 
la  about  11  miles. 

[1-4]  The  evidence  was  insufficient  to  show 
rescission,  and  the  return  of  the  mule,  or 
the  tender  thereof,  to  the  j^aintlfl.  That  Is 
to  say: 

"As  a  conditioo  precedent  to  the  escrdse  of 
the  right  of  rescission,  the  party  complaining 
must,  if  practicable,  restore  or  offer  to  restore 
to  tbe  other  what  he  has  received  from  him  by 
virtue  of  tbe  contract." 

Tbe  purchaser  must  place  or  offer  to  place 
in  statu  quo  the  vendor.  If  It  Is  possible  for 
him  to  do  so.  Consumers'  Coal  &  Fuel  Go.  v. 
Yarbrough,  194  Ala.  482,  489.  69  South.  897, 
and  authorities  cited;  King  v.  Livingston 
Mfg.  Co.,  192  Ala.  269,  274,  .68  South.  897. 

"This  rule  has  no  application,  if  it  has  be- 
come impossible  for  the  party  complaining  to 
make  such  restitution,  by  reason  of  the  conduct 
or  default  of  the  other  party  to  tlie  contract  of 
sale.  Johnson  v.  Oehmig,  95  Ala.  189,  10 
South.  430,  36  Am.  St  Rep.  204-  Baker  v. 
Maxwell.  99  Ala.  558,  14  South.  468;  Hafer  v. 
Cole,  170  Ala.  242,  248,  47  South.  757."  Oon- 
sumen^  Oo.  v.  Yarwongb,  supra. 

It  la  llkewlae  Inapplicable  If  tihe  article  or 
tbShg  received  and  h^  Is  without  value. 
King  V.  Livingston  liffg.  Co.,  supra,  192  Ala. 
274,  68  Sonth.  897. 

[I]  If  the  purdbaser  relied  on  a  tender  of 
Hie  mule,  raOier  than  on  Its  actual  return  to 
the  s^er,  the  evidence  &Ua  to  diow  that  the 
olEer  of  return  waa  unconditional.  Oommer^ 
cial  Fire  Ins.  Oo.  v.  Allen,  80  Ala.  671,  079, 
1  South.  202;  Odum  v.  Rutledge  &  Co.,  94  Ala. 
488,  496,  10  South.  222;  Wllhlte  v.  Ryan,  66 
Ala.  106h  Aaauming  that  Armstrong's  agent 
delivered  the  purchaser'a  message  to  Shlnault 
(plaintiff),  an  unconditional  oflar  by  the  pur- 
chaser to  return  the  mule  was  not  omveyed 
thereby,  but.  Instead,  an  offer  coupled  with  a 
proposed  deduction  of  fl5  from  its  price. 
There  the  matter  rested,  ao  far  as  this  pcdnt 
was  concerned. 

Aa  has  been  noted,  defendant  Armstrong, 
who  purchased  the  mul^  testified  that  upon 
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discovering  Its  d^ect  be  onployed  Webb  to 
carry  the  animal  back  to  plaintiff,  bat  that 
witness  "did  not  tldnk  Webb  rettuned  him." 
Armstrong  cannot  complain  of  a  charge  glrok 
OD  the  OieoiT  that  hla  own  testlnumy  was 
tme  and  constituted  the  measure  of  his  de- 
fense as  to  the  matter  abont  whldi  he  testi- 
fied. His  testimony  fairly  considered,  shows 
that  there  had  been  no  delivery  of  the  mule, 
made  to  the  plaintiff.  The  affirmatlTe  charge 
given  at  plalutUTs  request  may  be  Justlfled 
npon  ttals  admission  of  the  defendant,  and  in 
fact  npon  the  whole  evidence. 

The  Judgment  <tf  the  circuit  eoart  is 
affirmed. 

Affirmed. 

ANDBBSOH  O.  J.,  and  bIA.YFIBLD  and 
SOMBBVIUJD,  JJ.,  flODcar. 


a43  LaO 

No.  22735. 

BERNHBIM  v.  PESSOTT  (two  cases). 

(Sopreme  Court  of  Louifliana.    Oct.  29,  1017. 
On  the  Merits,  May  27,  19ia) 

fBwHaim  Ttv  BiUoHal  Btaff.i 
L  Appeai.  and  Ebbob  «s»893  —  Bxmrvmm 
AHD  Devo]:,utivi;  Appsau— Sxrols  Bono. 
AH  that  is  necessary  to  maintain  an  appeal 
is  that  a  bond  in  the  right  amouDt  be  ^ed, 
tnd  where  both  snvenaive  and  devolutive  ap- 
uesla  have  been  taken,  the  one  bond  will  serve 
f(ff  tbe  saspenslve  appeal.  If  filed  in  tins;  U 
Dot,  for  the  devohitlva  sppeaL 

On  the  Merits. 

2.  EviDEiTcr  «=»41S  —  Parol  Evidbncx  Af- 
rOTnna  Wbittho— Sale  of  Rkalti. 
•  A.  purchase  of  realty  which  appears  by  the 
written  evidence  of  the  sale  to  have  been  made 
b;  one  person  cannot  be  shown  by  parol  to 
have  been  made  in  reality  by  or  for  another  per- 
■OD,  where  tiie  ofFer  of  the  evidence  is  to  af- 
fect the  title  to  the  realty,  but  the  evidence  is 
idmissible  where  its  purpose  is  simply  to  itbow 
the  payment  of  a  promlasoty  note  or  the  ex- 
tinsuiuiment  of  a  money  ouigation  by  coofu- 
lion. 

8.  Bnxa  Aim  Notes  «s>4S7  —  UwroAsa 
Non— Relkabb  pboh  OsuoAxioif. 
Where  a  mortgagee  wrote  the  mortgagor 
dtat  he  bad  Institnted  exeeatmr  proceedings 
against  her  to  seize  and  sell  tlw  prcnerty  for- 
merly owned  by  her,  bat  that  be  did  not  look 
to  her  personally  for  any  part  of  the  demand 
represented  by  uie  note,  and  that  he  released 
ber  from  all  personal  obligation  on  aeoount  of 
tbe  note,  by  the  letter  the  mortgiwor  was  re- 
leased from  all  (^ligation  on  the  note. 

4.  UomaAOBB  •»30Ba>  —  BsnRatriBBSCKirr 

or  HOBTGAGB  NOTB— EFIXOT. 

~  Where  a  mortgagor  was  released  from  all 
obligation  on  the  mortgage  note,  the  mortgage 
Becariog  the  note  ceased  to  exist,  since  a  mo^^ 
gsge  is  a  ntere  secondary  obtlgatlon,  and  a 
seoMidarr  obligation  cannot  exist  In  the  absence 
of  a  primary  obligation. 

9k  Ghavpebtt  and  Maintenance  «b»6(2)  — 

LmOZOUS  CBAKA.CTEB— TBANSFEB  FOB  LOW 

Pbxob. 

FiODiissory  notes  are  not  rendered  litigioas 
bj  being  transferred  for  a  low  price. 


«»For  etfesr  eases  see 


6.  MfSRcrAOBS  ^9i90i  —  AOBmEHT  Not 

TO  SEEX  PBOFEBTT  —  SUITZCIBNCT  OP  BVI- 

DENCE. 

In  consolidated  suits  on  a  note  and  mort- 
gage, evidence  held  to  show  that,  even  if  a  bank 
agreed  with  a  defendant  not  to  sell  tbe  proper- 
ty, it  was  merely  a  friendly  promise,  not  in- 
tended to  last  more  than  a  tew  months,  nor  to 
be  blading  further  than  the  bahk  could  carry  it 
out  without  inconvenirace  to  itself. 

A[^)eal  from  Olvll  IMstrict  Coart,  Pariah 
of  Orleans;  T.  C.  W.  Bills,  Judge. 

Consolidated  suits  by  Jules  Bemh^m 
against  A.  O.  Pessou,  and  against  Mrs,  G.  N. 
PesBou,  divorced  wife  of  A.  O.  Pessou,  where- 
in Inez  Hoffman  Spagnola  intervened.  From 
the  Judgment,  plaintiff  appeals.  Motion  was 
made  to  dismiss  the  ai4>eal,  and  motloa  de* 
nled.  Affirmed  In  part  and  set  aside  In 
part,  and  Judgment  ordered  foj:  plaintiff. 

Borah,  Hlmel,  Bloch  &  Borah,  of  Franklin, 
for  BHwUant  Walter  I*  Gleason,  George 
Montgomery,  and  Oeotge  B.  Smart,  all  of 
New  OrleaziB,  for  aw^ee  Mrs.  Inea  Spag^ 
nola. 

FROVOSTT,  3.  [1 1  Motion  Is  made  to  dis- 
miss the  aiv>eal  In.  thia  caae  on  tbe  following 
grounds: 

*'First.  That  plaintiff  and  appellant,  Jules 
Bemheim,  seeks  to  recover  a  money  Judgm«it 
against  Intervener  for  over  $1,700,  and  from 
judgment  dismissing  his  suit  has  taken  a  sus- 
pensive appeal  on  forniabing  a  bond  of  $200. 

"Second.  That  the  lower  judge  allowed  a  sus- 
pensive appeal  on  furnishing  a  bond  of  $200 
and  a  devolutive  appeal  on  furnishing  a  bond  of 
$200,  but  appellant  has  furnished  on]y  one 
bond  for  $200  without  designating  which  ap- 
peal he  intends  to  perfect 

"Third.  The  bond  for  a  sospenrive  appeal  is 
Axed  by  law  and  cannot  be  fixed  by  tM  judge 
allowing  the  appeal." 

In  Bupitort  ol  this  moti<m  the  argnmoit 
la  ae  follows: 

"Appelant  has  not  compiled  with  the  order 
of  tbe  court,  but  has  furnished  a  bond  accord- 
ing to  his  own  fancy.  Hie  order,  in  accordance 
with  the  prayer  of  bis  petition  of  appeal,  called 
for  a  separate  bond  for  each  Bpp«il.  He  faas 
failed  to  comply  with  this  ord^,  and  the  ap- 
peal should  be  dismissed  in  accordance  with  the 
rule  in  Lodibaum  v.  Box.  etc.,  Co.,  120  La.  98 
[44  South.  90SI,  where  the  bond  furnished  was 
for  less  than  toe  anwunt  given  in  the  order  <rf 
court." 

The  reason  why  the  appeal  was  dismissed 
In  the  case  here  dted  was  that  the  bond  could 
not  avail  for  a  8UB{>ei)tive  appeal  because  It 
had  not  been  filed  In  time^  and  could  not 
avail  for  a  devcdutlve  appeal  because  the 
amount  had  not  been  fixed  by  the  judg&  In 
tbe  instant  case  the  bond  waa  filed  in  time, 
and  hence  can  avail  fbr  the  snspensive  ap- 
peal; and  it  is  in  the  amount  fixed  by  the 
Judges  and  hence  can  avail  for  the  devolutive 
appeaL  All  that  is  necessary  to  nudutaln 
an  wfDcxLl  is  that  a  baad  in  the  right  amount 
be  filed.  Where  both  appeals  have  been 
asked,  the  tme  bond  will  serve  for  the  bob- 
penslve  appeal  if  filed  in  time ;  If  not,  dien, 
for  the  devolutive.    Watklns  v.  Producers' 
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(La. 


OU  Oo.,  129  Lft.  484.  66  Sontb.  888 ;  Brown 
V.  Green,  133  La.  725,  63  South.  303;  Oahn 
T.  Bacdch  ft  De  Montluzin,  137  La.  4.  68 
South.  193;  Funke  t.  McVay,  21  La.  Ann. 
192;  State  ex  rel.  Smith  r.  Judge,  29 
La.  Ann.  838;  Schwan  v.  Schwan,  52  La. 
Ann.  1186,  2T  South.  67a  The  one  bond  be- 
ing given  for  costs,  and  presumably  sufficient 
for  that  purpose,  there  could  be  no  use  In 
giving  a  second  bond  to  corer  the  same  costa. 
Ibe  motion  to  la  denied. 

On  the  Merits. 

Mrs.  Pessou  executed  a  $15,000  note,  and 
secnred  it  by  mortgage  on  her  property,  a 


pany  was  a  mere  hoMlng  covpany  fbr  the 
bank,  and  the  president  was  In  reality  act- 
ing for  the  bank,  so  that  the  bank  was  the 
real  purchaser  and  the  real  owner.  On  thla 
point  the  evidence  leaves  no  room  for  doubt ; 
but  it  consists  wh<^y  ot  parol,  and  the 
learned  counsel  for  plaintiff  contend  t3iat  a 
purchase  of  real  estate  whldi  appears  by 
the  written  evidmce  of  the  sale  to  have  been 
made  to  one  person  cannot  be  shown  by 
parol  to  have  been  made  In  reality  1^  or  fbr 
another  persm,  and  they  cite  the  case  ot 
Hoffmann  v.  Adtennann,  110  Iiu  107(^  35 
South.  293,  and  the  dedstoiB  there  cited. 
But  that  is  true  only  where  the  otter  of  Oie 
.  ^  ,  -       ar  7,^   ,        -    ' .  Vui  I  evidence  Is  for  the  purpose  of  affecting  the 

house  ana  lot  on  St  Charles  avenue  in  thU  t,tie  to  the  real  estate.   The  rule  then  ap- 

^^kJ^^"^       J^^.^^^^.  "  P\iea  that  title  to  real  estate  cannot  be  af- 

$11,000,  and  secured  It  by  mortgage  on  the  by  paroL   It  Is  not  tme  irt»re  the 

^^"fI^?^-^f''.?°!!!!!.°^P"nKwe  of  the  evidence  Is  rimply  to  show 

the  paymoit  of  a  promissory  note,  or,  as  in 
this  case,  Qie  esdngolshment  ot  a  money  ob- 
Ugatlm  by  oonfoslon.    In  the  Instant  case 


pledged  to  the  Oosmopolltan  Bank  to  secure 
a  note  of  his  own  of  $9,000  held  by  said 
bank.    These  two  hotes  the  Cosmopolitan 


Bank  deUvered  to  the  cashier  of  the  Ten- 1  ^^  to  the  wal  «itate  ranalna  entirely 
tonla  Bank,  on  receipt  from  this  officer  of .  unaffected. 


$9,000,  Whether  this  was  a  payment  for 
account  of  Pesson,  operating  an  extinguish- 


But  If  this  evidence  were  nduded,  and 
the  mortgage  were  htid  not  to  have  been  ex- 


ment  of  the  $0,000  note,  or  was  a  porchase  tlngnlshed  by  confusion,  the  plaintiff  would 
of  this  note  by  tiie  Teutonla  Bank,  Is  a  ques-  j  be  no  better  off .  In  view  of  the  following  let- 
tlon  in  the  case;  but  unimportant,  lu  vlew:^  addressed  by  plaintiff  to  Mrs.  Peasou: 
fit  our  ctmcluflions  on  other  points.  i  „  ,       ,  . 

The  $15,000  arst  mortgage  was  foreclosed.  ^  J^'^^L"^  ^' J^l^ 

^Tm^-.  *^^\^JrZ.i^  ♦».«.  »P«.,»™^  'Mrs.  Carrie  N.  Pcsson.  Oitj^Dosr  Madam: 
and  at  the  foredosnre  sale  the  Teutonla  i  have  to^ay  institoted  ixecutory  proceedings 
Bank  became  the  pordtuum.  After  satlsfac-  ]  against  ^oa.  the  purpose  of  whico  ia  to  cause 
tlon  of  the  first  mortgage  and  costs  there '  to  be  seized  and  Rold  propf^  formerly  owned 
remained  a  surplus  of  $1,388.38  «t  ^e  pur- ,  ^dcJ^\'^ljT$ll^'^^,'^  SsS"  14, 
chase  price.  This  surplus  was  not  paid  to ,  1907,  and  secured  by  a  mortgage  passed  before 
the  atterUtt  but  was  retained  by  the  bank,  George  Montgomery,  notary  public.  Under  the 
purdiaser  at  the  sale,  because  of  the  second  i  ^«  necessary  that  the  proceedings  be 

AAA   broognt  aeainat  you,  but  my  only  purpose  is*  to 

mortgage,  securing  the  $11,000  pledged  note.  ]  asercise  my  rights  ss  a  mort^  creditor 
Hie  property  passed  to  the  bank  free  of  against  the  property  formerly  owned  by  you 
this  second  mortgage,  except  to  Qie  extent  of  look  to  yon  personally  for  any  part  of 

the  amount  thus  retained.  i  the  demand  represented  by  the  note. 

1      ""**"™-  ^  'The  property  has  passed  out  of  yoor  hands 

The  enuDlns  belonged  to  Mrs.  Pessou.  [  by  reason  of  a  prevfous  seisnre,  and  in  that 
owner  of  the  mortgaged  property;  but  she  sale  the  purchaser  retained  in  bis  hands,  to  ap- 
made  then,  and  Is  making  now,  no  claim  for  P'y.to  the  note  upon  which  we  are  issuing  eie- 

t4.    1  ^  li.  K«  *„  I,-  „  !  cution,  the  amount  that  we  are  now  claiming 

it;  hence  It  must  be  considered  to  have  gone  property.    It  is  for  thia  reason  wl 

towards  satisfying  to  that  extent  the  $9,000  are  not  looking  to  you  personally  tor  anythfiig. 
note  secured  by  the  pledge ;  and.  as  an  effect  |    "I  advise  you  ot  tills  order  ttiat  It  may  give 

of  the  bank's  being  at  the  same  time  holder  of  J?"  ™™  "v'^T  7™  ^ 

,,-_f_.         ,  -to  any  unnecessary  expense.   For  that  reason  I 

tne  pieagea  mortgaged  note  and  owner  of  1  now  ssy  to  you  that,  without  in  any  manner 
the  mortgaged  property,  the  mortgage  was  1  waiving  or  novating  the  rights  I  have  against 
extinguished  by  confusion.  |  the_  property,  I  release  you  from  sU  personal 

The  present  appeal  Involves  two  suits,  con-  i 
solldated,  one  via  ordlnarla  against  Pessou 


on  the  $9,000  note  and  on  another  note,  and 


[S.  41  It  is  very  certain  that  by  this  letter 


one  via  executlva  against  Mrs.  Pessou  on  the  I  Mrs.  Pessou  was  released  from  all  obligation 
$11,000  mortgage.    Mrs.    Spagnola,  who  by  '  on  the  $11,000  nota   If  so,  the  mortgage  se- 


purchase  fr<Hn  the  Teutonla  Bank  is  now 
owner  of  the  property,  has  Intervened  In  both 
suits,  and  has  enjoined  the  executory  pro- 
cess. 

[2]  The  purchase  by  the  bank  at  the  fore- 
closure sale  was  not  made  In  the  bank's 
name,  but  In  that  of  Its  president;  and  he 
on  the  next  day  transferred  the  property  to 


curing  this  note  ceased  to  exist,  since  a 
mortgage  Is  a  mere  secondary  obligation, 
and  a  secondary  obUgatt<m  cannot  In  the 
nature  of  things,  exist  In  the  absence  of  a 
primary. 

Therefore  this  $11,000  mortgage  has 
ceased  to  exist,  and  the  Judgmoit  of  the 
lower  court  perpetuating  the  Injunction  ot 


the  Delmar  Bealty  Company.  But  this  com-  \  Mrs.  Spagnola  la  correct; 
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Tbe  otber  note  nied  on  Is  for  92,500,  and 
Interest,  and  10  per  cent  attorney's  fees. 
This  note  as  well  as  tbe  $8,000  note,  and  tbe 
$11,000  [dedged  note,  and  otber  notes,  ag- 
gc^ting  togetber  some  $200,000,  were  pur- 
cbaaed  at  the  bankruptcy  sale  of  tbe  Teuton- 
la  Bank  for  some  $300,  and  were  by  tbe  pur- 
cbaser  of  tb^  transferred  to  plaintiff. 

IS]  Pesaoa  contends  tbat  tbls  was  the  par- 
cfaase  of  a  Utl^ous  rlgbt;  but  (except  for 
the  agreement  bwelnafter  to  be  mentltmed) 
be  does  not  pretend  tbat  these  notes  did  not 
represent  good,  valid,  and  unquestioned  ob- 
l^tlcos  In  the  hands  of  tbe  bank,  and  cer- 
tainly iHomlsaory  notes  are  not  rendered  Uti- 
tooB  by  being  transferred  for  a  low  price. 
Tbe  record  does  not  show  why  this  mass 
vt  notes  acdd  for  ao  UtUe.  We  BBsume  It 
was  because  tbe  obUgors  on  them  were  eom- 
ddeied  to  be  peetoilarUy  irreBpoiulbl& 

[I]  Some  eight  montha  aftor  the  acQolal. 
tkm  of  the  property  at  the  foredosore  sale 
tbe  Teotonla  Bank  sold  it  Pesaou  contends 
tbat  this  was  in  violation  of  an  agreement 
be  had  witli  the  bank,  and  that  by  this  vlo- 
Ittlon  of  agreement  be  was  liberate^  from 
the  $9,000  debt  Tbls  pretended  agreement 
Is  tbe  one  we  alluded  to  awhile  agOi  It  Is 
not  sou^t  ta  be  proved  otberwise  Qian  by 
PoBon's  uncorroborated  testimony,  and  Is 
aaU  to  have  been  to  the  effect  that  tlie  bank 
would  bold  the  property  until  Pessou  could 
find  a  purdiaaer  for  It  at  a  price  soffltdent 
to  eovar  the  amount  the  bank  was  oat  of 
poiM  to  coonectton  with  It  together  with 
fldi  $8^000  d^;  Peason  to  pay  Interest  on 
tUs  99,000  debt  Ih  the  meantime 

■ndt  pretended  agreement  was  not  men- 
tloned  In  the  pleadlngi ;  and  objeetton  was 
vide  to  any  evidence  being  recdT%d  In  proof 


of  It  It  is  Inconsistent  with  the  conduct 
of  the  bank  In  selling  tbe  pr<^>erty,  and  also 
with  the  conduct  of  Pessou  himself,  who  ad- 
mits that  he  made  no  demand  for  the  carry- 
ing out  of  It  He  says  that  the  matter  was 
"discussed,"  but  tbat  the  sale  "was  a  matter 
of  necessi^  with  the  bank,  and  I  had  no  say 
so  in  tbe  matter."  We  cwclude  that  even  If 
any  agreement  of  tbat  kind  ever  existed,  and 
even  if  provable  under  tbe  pleadings,  It  was 
simply  a  friendly  promise  not  Intended  to 
last  more  than  a  few  months,  nor  to  be  bind- 
ing further  than  the  bank  could  carry  it  oat 
without  Inconvenience  to  Itsdf. 

Peesou  has  mftde  no  appearance  In  this 
court  On  what  ground  Judgment  was  ren- 
dered in  bis  favor  refecting  idalntUTs  de- 
mands as  to  him  we  are  not  informed 

Tbe  Jadgment  appealed  from  is  thoefore 
affiimed  In  so  far  as  it  perpettiatea  the  in- 
junction and  diamlasea  plalnflffs  fbredosure 
proceeding  against  Mrs.  Pemoa,  and  oon- 
demns  plaintiff  to  pay  the  coats  of  salt  No. 
106601  of  the  docket  of  the  trial  court,  and 
Is  set  aside  In  so  far  as  it  dismisses  plain- 
tUf  8  suit  against  Peason.  And  it  la  now 
ordered,  adjudged,  and  decreed  tiiat  the  plain- 
tiff, Jnles  Bemhdni,  have  Jndgment  against 
the  defendant,  Atttbonse  O.  Pessou,  In  the 
sum  vt  $9,000i  with  7  per  cent  per  annum 
Interest  thereon  tnnn  January  81,  iSiS,  less 
91388.88,  to  be  credited  as  ot  said  date,  and 
In  the  farUier  som  of  92,600,  with  8  per  cent 
per  annum  Interest  thueon  from  27th  day 
of  Mardi,  lftl2,  jAus  10  per  cent  on  thia 
92,600  and  Interest,  and  for  the  costs  of  suit 
Na  10781S  of  the  docket  ot  tbe  trial  cour^ 
and  fbr  one  half  of  the  costs  of  tbls  appeal, 
and  tbat  plalntltt  pay  tbe  other  half  of  the 
costs  ct  this  appeaL 


D1giti2ed  by 


Google 


26 


79  SOtlTHBBN  RBJPOHTBR 


(La. 


(143  La.) 

No.  21987. 

UASON  T.  NEW  ORLEANS  TEmUlNAL 
CO. 

(Supreme  Gourt  of  lAaisiaaa.   May  27,  1918.) 

(8vUdbiu  &v  tlie  Court.) 

1.  Masteb  ahd  Skbvant  «s»185Ci9— "Fellow 
Sbbvant"  —  Gab  C!abesmtbe  and  Oab  Re- 

PAIBZB. 

A  cat  carpenter  and  a  ear  repairer,  neither 
of  whom  has  any  authority  or  snpervieion  over 
the  other,  both  of  wh<Hn  are  employed  by  the 
aame  master  on  the  same  car,  are  feUow  serv- 
anta,  where,  in  the  course  of  their  respcctlTe  du- 
ties they  necessarily  come  into  contact  with 
each  other,  and  the  work  of  each  depends  in  cer- 
tain inatancea  on  the  work  of  the  other. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbraaea,  First  and  Second  Series,  Fellow 
Servant.] 

2.  CoKsnTunoNAi.  Ijaw  *=»245  —  Mabteb 
AHD  Sbbtaut  ^11  — Equal  PftoracnoN 
or  THX  liAWS— Dbrnbss  m  Sun  tob  Pbb- 

80NA1  InJUBT. 
Act  No.  187  of  1912,  p.  333,  "in  reference 
to  defenses  in  suits  for  damages  for  personal 
injury,"  is  violative  of  the  Constitution  of  the 
state  of  Louisiana  and  the  Constitution  of  the 
United  SUtes,  in  that  it  denies  to  certain  per- 
sons  the  equal  protecti<M»  of  the  laws. 

(Additionta  SyUahut  &y  Siliortat  BtQf.) 

3.  Statutes  ^117ffi)— Subject  awd  Tttub. 

Act  No.  187  of  1912,  entitled  "An  act  in 
reference  to  defenses  in  suits  for  damages  for 
personal  injury,"  not  referring  to  pubtic  serv- 
ice corporations,  although  such  corporations 
only  are  dealt  with  in  the  act,  does  not  ex* 
press  the  object  of  the  act. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Pbrt^r  Parker,  Judge. 

Action  by  George  Mason  against  the  New 
Orleans  Terminal  Company.  Judgment  tat 
plaintiff  for  $600,  and  defendant  ai^>eal8. 
Judgment  reversed,  and  judgment  rendered 
in  favor  of  defendant  dismissing  plolntUTs 
suit. 

Dufonr  &  Dafour  and  B.  B.  Logan,  all  of 
New  Orleans  (George  Janvier  and  Hall,  Mon- 
roe &  Lemann,  all  of  New  Orleans,  of  conn- 
sel),  for  appellant.  N.  E.  Humphrey  and  O. 
E.  Williams,  both  of  New  Orleans,  for  appellee. 

SOMMERVILLE,  J.  Plaintiff  aUeges  that 
while  repairing  a  broken  or  defective  brake 
beam  attached  to  a  box  car  on  the  tracks  of 
the  defendant  company  that  a  piece  of  timber 
measuring  2"x4"  by  about  8'  in  length  fell 
from  the  top  of  said  box  car,  striking  him  on 
the  head,  severely  Injuring  him.  He  further 
alleges  that  the  falling  of  said  piece  of  tim- 
ber was  caused  by  the  gross  carelessness, 
negligence,  and  want  of  skill  of  another  vsax- 
ploy6  of  said  company,  who  was  at  the  time 
working  on  the  top  of  the  car  doing  some 
carpentering  necessary  In  the  repairing  of 
said  car. 

The  employ^  who  caused  the  injury  was 
known  as  a  car  carpenter,  and  the  injured 
employe  was  called  a  car  repairer.  Plaintiff 
sues  defendant  for  damages. 


DefaUlant  answered,  admitting  all  the  ma- 
terial tecta  allied  la  th«  petition.  Indnding 
the  nei^Igence  and  carelessneat  of  the  car 
carpenter,  and  made  the  q>edal  defanae  tbat 
Act  187  of  1912,  which  attempts  to  abollah  the 
fdlow-servant  doctrine  as  a  d^lrase  In  pot^ 
sonal  Injury  snita,  was  nneonatltatlCMua.  It 
further  alleged  that  the  two  employte  were 
fellow  sorranta,  and  that  the  Inlnred  employ^ 
could  not  reoorar  for  the  Injory  suffered  Iqr 
him  and  caused  tiiEbaih  th»  netfUsence  of  a 
fellow  servant. 

There  was  judgment  In  favor  <tf  i^aintUI 
in  the  sum  of  $600.  and  d^endant  has  a'p- 
pealed. 

The  appellant  assigns  as  errors: 
(1)  That  the  trial  Jndge  eried  In  not  hold- 
ing that  Act  187  of  the  General  Assembly  at 
Ixiuisiana  t<x  the  year  1912  is  onoonstitutlon- 
al,  both  under  the  Gonstltutloa  o£  Zjooistana 
and  of  the  United  States. 

C8)  l^t  the  trial  oonrt  erred  In  not  hold- 
ing that  Mason,  the  plaintiff,  and  Hoffman, 
the  empli^fi  who  injured  him,  were  &llow 
servants. 

LI]  It  is  argued  on  behalf  of  plaintiff,  and 
he  Introduced  three  witnesses  to  soppMt  his 
argument,  that  the  car  carpenter  and  the  car 
repalror  were  not  fellow  servants. 

It  appeared  from,  the  evidoice  that  tlie 
f  r^^t  car  und^olnK  repairs  was  in  need  of 
general  repairs  to  both  woodwork  and  Iron- 
work, and  the  vorfcmm  refored  to  smxe 
engaged  at  the  same  time  on  the  car  imder  a 
conunon  master,  and  Itot  th^  woe  actually 
repairing  the  disabled  oar.  The  car  rcvsirer 
and  the  car  carpenter  may  not  have  had  ex- 
actly the  same  duties  to  perform,  aa  one  was 
working  In  Iron  and  the  other  was  working 
la  wood;  but  they  can»  into  contact  with 
each  other  during  the  course  of  their  onploy- 
ment,  and  it  would  seem  that  they  were  fel- 
low servants. 

In  the  case  of  Day  v.  La.  Western  By.  Co., 
121  La.  180^  40  South.  208,  the  court  held 
that  an  engineer  and  a  switchman  were  fal- 
low servants,  because  in  the  carrying  out  of 
th^r  respective  duties  tb^  were  necessari- 
ly bron^t  into  contact  with  each  other.  la 
the  case  of  Bell  v.  Utv.  Co,  107  La.  725,  31 
South.  994,  an  engineer  and  a  brokeman  were 
held  to  be  fellow  slants  because  they  ware 
employed  by  the  same  masto:  and  oigaged  In 
handling  the  same  train.  In  the  case  of 
Blankaishlp  v.  Bdgewood  Land  ft  Logging 
Co.,  142  La.  624,  77  South.  139,  It  was  held 
that  a  tongs  setter  and  the  boom  man  In  the 
employ  of  a  logging  company  were  fellow  ser- 
vants. In  Weaver  v.  Goulden  tiogging  Co., 
116  La.  468,  40  South.  798,  the  court  held 
that  the  man  who  operated  the  steam  drum 
was  a  fellow  servant  of  the  tongs  setter.  And 
in  Jad£son  v.  Cousins,  141  La.  449,  75  South. 
Ill,  the  tongsman  and  the  man  who  signaled 
the  man  at  the  drum  to  draw  the  cable  were 
held,  to  be  fellow  servants. 


}Fo.-  otber  uses  sas  lune  topic  and  KIBT-NtrHBBB  in  all  Key-Niimbwsd  DlgMts  and  iBdezas 
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It  1b  camtUl  that  fellow  wrnuto  be 
engaged  In  the  same  work  nndw  the  same, 
BWstCT  ai^  that  tbeUr  mrK  to  a  ovtalu  ex- 
tent, bring  tliem  Into  contact  with  each 
ottw.  fnie  reqnirakait  that  th^  be  engfl4:ed 
In  the  same  work  doea  not  mean  that  both 
most  be  doing  exactly  the  same  thing  at  the 
suae  dme.  If  they  are  en  gaged  on  the  same 
general  work,  and  In  the  course  of  tlie&r 
mnfe  come  Into  contact  with  each  odter,  or 
that  eadi  knows  of  the  presence  of  the  other 
■nd  knows  of  tbB  work  that  the  other  Is  do- 
hig,  that  Is  all  that  la  required. 

The  testUnony  is  to  the  effect  that  the  car 
repairer  and  the  ear  carpenter  on  some  rail- 
roads are  one  and  the  same  person,  dtrfng  all 
of  the  work  In  botli  wood  and  iron. 

The  car  carpenter  and  the  car  repairer  in 
this  case  were  In  the  actual  presooce  of  eadi 
other  worklQg  on  the  same  car,  and  knew  of 
the  presence  of  one  another,  and  tluiy  knew 
what  the  other  coie  was  doing.  They  were 
fellow  servants. 

(1,  S]  Act  Na  187, 1D12.  p.  833,  which  Is  at- 
tacked  as  being  nnconstltutkmal,  reads  as 
follows: 

"An  act  In  reference  to  defenses  h  salts  for 
dsmases  tot  personal  in Juct. 

"Be  it  otacted  by  the  General  Anembly  of 
the  state  of  Lonisiana,  that  assamptlon  of  risks 
hj  an  employ^,  or  the  negligence  of  a  fellow 
servaot  shall  not  be  a  defense  to  an  action  for 
damages  for  personal  injaries,  but  may  be  con- 
ndered  by  the  court  in  detenoinlng  the  measure 
of  damages.  Provided,  the  provudons  of  this 
act  shall  apply  only  to  public  service  coi^ra- 
tfaas." 

Defendant  attadcs  the  tittle  as  not  express- 
tag  the  object  of  the  act  The  title  Is  very 
amsa.  Public  servloe  corporations  are  in 
00  manner  referred  to  in  ttie  title,  although 
pntUe  swlce  corptHratlons  only  are  dealt 
with  In  the  act  ^e  title  can  hardly  be  said 
to  express  the  object  of  the  act 

Hie  other  objection  to  the  act  is  ev^  more 
serioaa.  It  contains  a  discrimination  against 
poblle  service  corporations  In  favor  of!  non- 
poblic  service  corporations  and  Individuals; 
ud  It  therefore  denies  to  public  service  cor- 
porations the  equal  protection  of  the  laws. 

The  discrimination  In  the  act  Is  unreason- 
sble,  unfounded,  and  arbitrary  between  pub- 
lic service  corporations  and.otliw  corpora- 
tioos  and  indlvidnals.  There  is  no  reason  that 
nggerts  itself  to  the  mind  why  the  two  de- 
ftnsM  mentioned  in  the  act  should  be  denied 
to  pititlic  service  corporations  when  the  law 
pomlts  them  to  be  urged  by  othw  oorpora- 
tloos  and  by  Individuals  who  may  ue  oigaged 
In  "public  service,"  or  in  the  same  business. 
The  case  Is  not  limited  to  this  service  or  to 
the  en^loyte  whose  jiarticular  duties  or  oc- 
cupations are  so  dangerous  as  to  possibly  re- 
quire ivotectlon.  As  it  Is  written,  the  act  In- 
dodes  within  its  terms  the  clerk,  the  book- 
keeper, etc,  as  well  as  the  man  in  charge  of 
a  train  of  cars.  There  is  an  extra  hazard  at- 
tftdwd  to  the  occupation  of  the  trainman, 
and  this  extra  hazard  may  be  covered  or  pro- 
tected by  pmper  legislation ;  but  such  extra 


hasard  Is  not  attached  to  the  occupation  of 
the  clerks,  bookke^ers,  etc.,  who  may  be  em- 
ployed by  a  railroad  company.  Hie  dlstlnc- 
tXon  appears  to  have  been  made  by  the  court 
in  the  case  of  Ha  Pac.  Ry.  v.  Mackey,  127  V. 
8.  206,  8  Sap.  Gt  1161,  82  L.  Ed.  107.  In  dis- 
cussing a  statute  with  respect  to  railroad  cor- 
porations which  bad  for  Its  object  the  protec- 
tion of  their  employ^  as  well  as  the  safety 
of  the  public.  The  danger  which  always  • 
hovers  over  railroad  emptoyte  cannot  truly 
be  said  to  attacb  to  all  persons  employed  1^ 
public  service  corporations  Irres^wctive  of  the 
character  of  the  employm«it  or  of  the  natnre 
of  the  business  at  hand. 

The  LegislatuK  may  classify  persons  m- 
gaged  In  haaardons  businesses  In  order  to 
Impose  npan  them  liability  for  Injuries  to 
their  em^oyte  InddMit  to  said  boslness;  bat 
in  sadi  case  the  UaMllty  of  m<ik  persona  en- 
gaged In  the  bazardoas  bnslness  must  be 
made  to  tlepeaA  upon  the  diaracter  of  Uie  em- 
ptoyment,  and  not  the  diaraeter  of  the  on- 
ployer. 

T3ie.  work  In  whidi  Mason  was  engaged 
was  not  extrahaaardous.  He  was  not  Injured 
In  the  operaticu  of  a  railroad.  The  work  he 
was  doing  was  no  more  hazardous  because 
his  employer  was  a  railroad  company  than  It 
would  have  been  had  his  employer  been  an  in- 
dividual, or  a  corpOTatlon  other  than  a  rail- 
road company. 

Persons  may  be  engaged  In  the  employ  of 
public  service  corporations  wlthwt  being  en- 
gaged In  extrahazardous  undertakings;  the 
mere  fact  that  a  corporation  la  engaged  In  the 
service  of  the  pabUc  does  not  render  pro- 
tective legislation  necessary. 

Many  public  service  corporations  are  en- 
gaged in  hazardous  undertakings,  and  if  any 
one  of  the  individual  dassea  of  such  corpora- 
tions is  covered  by  one  act  and  the  defoise  Is 
abolished  as  to  all  without  regard  to  the  par- 
ticular purpose  and  occupations  of  ea(3i,  then 
the  act  Is  anctmsUtntlonal,  because  the  dis- 
crimination is  onwarranted  and  is  not  found- 
ed upon  a  real  distinction. 

Sudi  a  distinction  was  recognized  by  the 
court  In  the  case  of  State  v.  Wdostein,  141 
La.  1065,  76  South.  206,  L.  R.  A.  1917F,  TOO, 
where  Act  Na  260  of  1016,  p.  623,  a  criminal 
statute^  was  imdw  invesUgatlMi.  It  was 
therein  made  a  crime  for  one  to  pnrcdiase  or 
receive  for  sale  or  In  pledge,  or  on  storage  or 
for  saffr-ke^ng,  any  artltAe  ot  Iron,  tvaaa, 
or  other  metal  belonging  to  a  railroad  com- 
pany, and  which  was  manufactoxed  exclusive- 
ly for  railroad  purposes,  without  the  consent 
of  the  offloers  of  the  railroad  company.  It 
was  therein  bdd  that  the  act  was  not  dass 
le^alatlfni,  and  that  the  L^Ldatuxe  simply 
exerdaed  ttM  police  pow»  of  the  state  in 
passing,  in  the  gmttnl  Interest  at  the  public 
and  tor  Its  safety,  as  wdl  as  to  discourage 
Uie  pilfering  of  sndi  artldes  frtmi  n  nubile 
service  corporation,  the  act  In  question.  It 
was  presumed  that  the  Leglaliature  had 
knowledge  of  the  railroad  business  and  how 
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It  was  ondacted,  and  the  eveirday  practical 
operati(Hi  of  railroads,  and  that  brass  Jour- 
nals, etc.,  were  the  objects  of  frequent  thefts. 
As  railroad  cars  cannot  be  t^rated  wlthont 
these  appliances,  and  there  is  no  practical 
method  of  preventing  their  ezpoanre  to  theft, 
and  as  they  are  easily  stolen  from  trains,  re- 
sulting In  derailments,  with  consequent  in- 
juries to  persons  and  loss  of  property,  the 
Sj^lslatare  made  special  provisions  tor  the 
pnnishment  of  the  crime  of  selling  and  baying 
Journals,  etc.,  stolen  from  railroads. 

Act  No.  187, 1912,  p.  333,  is  unconstitutional 
because  It  includes  In  one  class  all  employes, 
those  engaged  in  nonhaKardons  occupations 
as  well  as  those  engaged  in  hazardous  occu- 
pations by  certain  corporations;  and  for  the 
further  reason  that  it  denies  to  public  service 
corporations,  and  in  favor  of  individuals,  the 
equal  protection  of  the  laws,  and  It  denies  to 
public  service  corporations,  and  In  favor 
all  other  corporations  wblcb  may  be  doing 
identically  the  same  work,  the  equal  protec- 
tion of  the  laws.  ' 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  that  there 
be  Judgment  In  favor  of  defendant,  dismissing 
plaintiff's  suit  at  his  cost. 

MONROE,  C.  J.,  takes  no  part  O'JUIBUj, 
3^  concurs  in  the  decree. 

V 


KELLIHEB  et  aL  v.  KENNARD. 
(Supreme  Court  of  Florida.    May  10,  1918. 
Rehearing  Denied  June  17,  1918.) 

fBulMiu  by  the  CowtJ 

1.  HUBBANn  AITD  WtFE  «s»229(3>— Sbpabat* 
PBOFEBTT— liUBILITT  VOB  PlICE  OF  PX^S— 

SUFFICIBMCT  OP  BiLL. 

A  bill  in  equity,  which  prays  that  a  mar- 
ried woman's  separate  statutory  property  may 
be  charged  to  pa^  for  the  price  of  serricea  per- 
formed in  preparing  plans  and  Bpedficationa  for 
a  building  to  be  erected  upon  a  lot  owned  by 
her,  is  demurrable  for  lack  of  equity  If  it  fails  to 
allege  that  the  building  was  erected  npon  the  lot 
or  that  the  amount  due  was  upcm  an  agreemmt 
made  by  her  in  writinc  for  the  benefit  <^  her 
aeparate  property. 

2.  HtTSBANn  ANn  WlKK^SslTB— MABBUn  Wo* 
MAN'S  Srpabatb  Fbofestt— Coktbaci^Lia- 

BIUTT. 

A  married  woman  is  not  bound  in  personam 
by  her  contract,  but  her  separate  property  may 
he  charged  in  equity  and  sold  for  its  purchase 
money  or  for  money  or  labor  expended  in  im- 
proving it  or  upon  an  agreement  in  writing  made 
by  her  for  its  benefit 

Appeal  frwn  Circuit  Conrt,  HiUsbOTough 
Oonnty ;  F.  M.  Robles,  Judge. 

Bill  by  BYands  J.  Kennard  against 
E}uphemiB  Kelliher  and  husband.  From  an 
interlocutory  order  oTerniUng  a  demurrer 
to  the  bill  of  complaint,  defendants  appeal. 
Order  reversed. 

Wok  Hunter,  ot  Tampa,  for  ai^lants. 
UcMullen  ft  Petteway,  of  Tampa,  for  ap- 
pellee. 


ELLIS,  J.  Anneal  trom  an  Interlocatory 
order  overruling  a  demurrer  to  the  bUl  of 
comidalnt  ot  Francis  J.  Kennard  against 
Euphemda  Kelliher  and  her  hu^Mdid.  Patrldc 
F.  Kelliher,  In  which  the  separate  statutory 
property  of  EuiAemia  Kdllher.  consisting 
of  a  lot  In  Tampa,  Fla.,  was  sooght  to  be 
charged  in  equity  and  sold  for  the  value 
or  price  of  certain  plans  and  apedflcatlons 
for  a  building  to  be  erected  on  the  lot.  whicii 
plans  and  speciflcatlons  were  prepared  by 
the  complainant  at  the  request  of  botli 
defmdants.  The  demurrer  was  addressed  to 
the  entire  bill  and  was  based  tvon  the 
ground  that  the  bill  was  without  equity, 
that  no  lien  npon  the  property  was  created 
by  the  service,  and  that  there  was  no  alle- 
gation that  the  money  was  due  upon  an 
agreement  ntade  by  Kuphrania  ^Kelliher  In 
writing  for  the  benefit  of  her  property. 

The  demurrer  was  overralod,  and  tbe  de- 
fendants appealed. 

[1]  The  order  of  the  diano^or  was  erro- 
neous. Hie  lot  described  was  tbe  separate 
statutory  property  of  Euph^la  Krillh^,  a 
married  woman.  Tbe  bill  does  not  allege 
that  the  building  was  erected  upon  the  lot. 
nor  that  the  money  is  dne  upon  an  agree- 
ment made  by  her  In  writing  for  the  beneQt 
of  her  s^arate  property,  nor  that  there  was 
a  purchase  of  the  plans  and  specifications  as 
such.  The  allegations  show  merely  an  em- 
ployment of  the  complainant 

Article  11  of  tbe  Constltntloa  prescribed 
the  conditions  under  wblcb  the  separate  real 
property  of  a  married  woman  may  be  charg- 
ed in  equity  and  sold.  If  a  building  had 
been  erected  npon  the  premises  and  the 
plans  and  qpedflcatiiHis  prepared  by  com- 
plainant had  been  utilised  in  the  const  ruction 
of  the  building,  or  If  the  money  was  due 
upon  an  agreement  In  writing  made  by 
BuiAfflnta  Kelliher  for  the  ben^t  of  her 
separate  property,  a  different  case  woald  be 
presented  not  wlthont  equity.  To  hold  that 
a  married  woman's  property  Is  subject  to  be 
diarged  In  equity  and  sold  for  the  price  of 
building  idans  verbally  ordered  by  her  hva- 
band  and  never  used  Is  to  give  more  dastic- 
ity  to  the  constitutional  iirovlslons  of  the 
article  above  referred  to  than  we  think  they 
possess.  Tbe  purpose  of  the  Constitution, 
88  Its  language  Indicates,  was  to  subject  a 
married  wwoan's  property  to  the  payment 
of  debts  tncorred  by  her  or  with  her  knowl- 
edge or  assent.  In  the  improv^nent  of  Bn<^ 
property,  and  not  to  the  payment  of  debts 
due  upon  her  contracts  for  services  unless  the 
same  were  made  by  her  In  writing  for  the 
benefit  of  her  separate  property.  See  Nad^ 
V.  Weber  Bros.  Shoe  Co.,  70  Bla.  218,  70 
South.  20,  L.  B.  A.  1816D,  1230. 

So  tax  as  the  bill  alleges  to  the  contraxy, 
tbe  amount  that  may  be  dne  to  the  com- 
plainant for  the  idans  rests  solely  npon  a 
verbal  promise  of  the  busband  assuming  to 
act  for  his  wife  also. 

[2]  A  married  w<Huan  is  not  bound  In 
perstmam  by  b«  cimtract^-but  her  property 
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may  be  diarged  In  equity  and  »M  for  its 
purchase  money  or  for  mtooey  or  labor  ex- 
pended In  ImpTorlng  It  or  upm  agTeements 
In  writing  made  by  her  for  Its  ben^t  The 
bill  makes  no  such  case^  and  the  demurrer 
should  not  have  been  OTerruled. 
The  order  la  lenaeA. 

BROWNE.  C-  X.  and  TAXLOB,  WHIT- 
FIELD, and  WEST,  JJ.,  ooncor. 


STATE  ez  reL  SWIFT  t.  DILUW, 
Qdet  of  Police. 
(SnproM  Cinnt  of  Ilorida.    Hay  81,  1916.) 

WvUaitu  by  th0  Court.) 

L  Licenses  ^sS^— License  Taxes— Foweb 

OF  City— Obdikawce— AaiouNT. 
By  ita  charter  the  city  of  Miami  has  power 
br  wdinancc  to  impose  liceiise  taxes  npoD  "prlv- 
iKCes,  buaineas,  occupations,  and  professions 
earned  on  and  engag^  in  within  the  dty  lim- 
its," and  such  license  taxes  are  not  controlled 
br  the  genersl  license  statates  as  to  amoants. 
2.  Habeas  Cobfub  «=»4  —  Smarmm  ros 

Wbit  of  Bbbob. 
Tlw  writ  of  habeas  corpas  cannot  he  used 
as  a  rabstltnte  for  a  writ  of  error. 

&  UvnCIPAL  GOBPOKATIOlfB  ^»63(1)'-VA- 

UDrrr  or  Obdikamce— Taa  or  Takino  Er- 

FXCT. 

The  question  of  whether  or  not  snch  an 
emergency  exists  ss  to  warrant  the  goveminc 
body  of  a  munidpalitj  In  siviur  immediate  et 
f«ct  to  an  ordinance,  declared  to  be  necessary 
for  the  preservatioD  of  the  pablic  peace  and  safe- 
ty nnder  authority  of  a  valid  charter  provision, 
mts  in  tba  judgment  and  discretion  of  sndk 
body. 

(Ad£ticnal  SyUabua  hy  Editorial  Staff.) 

1  IJCEHSEa  ^s>5H— POWEB  OV  GiTT— OCCD- 
VAIUHT  T^— Pehaltt. 
Under  the  Charter  of  City  of  Miami  (Sp. 
Acts  1916,  a  S196)  \  28,  empowering  city  by 
wdinance  to  impose  bceose  taxes  upon  occupa- 
tioDB,  the  power  is  not  limited  to  imposing  a 
license  on  ocmqwtians,  but  msy  be  nude  effKtn> 
ai  by  sabjeeting  one  carrying  on  an  occupation 
vithoDt  a  license  to  a  personal  penalty. 

Error  to  Clrcnlt  Coort,  Dade  Ootinty ;  H. 
Pierre  Brannlng,  Judge. 

Habeas  corpus  by  the  State  of  Florida,  on 
tbe  relation  of  M.  T.  Swift,  against  R,  U.  DU- 
kn.  Chief  of  Police  of  the  City  of  Miami,  Fla. 
Wnm  a  Judgmrat  remanding  the  relator  to 
the  custody  of  the  defendant,  relator  brings 
error.  Affirmed. 

Shutts,  Smith  A  Bowen,  at  Miami,  tor 
plalntlfE  in  error.  Hudson,  Wolfe  &  Oasoii, 
of  Miami,  for  defendant  In  error. 

WBST,  J.  inds  case  comes  here  upon  writ 
of  error  to  the  Jndgm«it  of  the  dnmlt  court 
of  Dade  county  remanding  the  plaintlfr  In  er- 
ror, ap<m  habeas  corpus,  to  the  custody  of 
the  defendant  In  wror  aa  chief  of  police  of 
the  dty  of  MlamL 

Swift  was  charged,  tried,  and  convicted  In 
the  mmil<4^  court  tbe  dty  ot  Miami  of 
having  violated  an  ordinance  of  said  dty 


which  imposed  an  annual  Ucenseitax  of  910 
upon  "land  agents  or  real  estate  brokers,  each 
prlndpal  and  salesman."  The  affldarlt  upon 
which  he  was  tried,  which  is  made  a  part  of 
the  petition,  charges  him  with  "dcAng  busl- 
nesB  as  a  real  estate  agent."  The  ordinance 
Is  alleged  In  the  petition  for  the  writ,  to  be 
Toid  and  unenforceable  upon  various  grounds 
not  necessary  to  be  oiumerated  here. 

Tbe  return  to  the  writ,  issued  pursuant  to 
the  prayer  of  the  petition,  is  as  follows: 

"In  obodioice  to  tbe  forgoing  writ,  I  hereby 

rdoce  befwe  your  honor  the  body  of  said  M. 
Swift,  and  I  do  report  and  return  to  your 
honor  that  I  hold  the  said  M.  T.  Swift  in  my 
custody  by  virtue  of  a  commitment  issued  by 
the  munidpal  court  of  the  city  of  Miami,  fol- 
lowing a  trial  of  the  said  M.  T.  Swift  on  a  plea 
of  not  guilty,  which  trial  was  had  u^ion  the 
affidavit  attached  to  the  petition  herein,  and 
which  trial  resulted  in  the  convictlod  of  said 
M.  T.  Swift,  and  bis  being  sentenced  by  the 
judge  of  said  court  to  pay  a  fine  of  ten  ddlars, 
or  oe  imprisoned  20  days,  In  default  of  tbe 
payment  of  snch  fine,  wbicn  said  fine  being  not 
paid,  the  said  M.  T.  Swift  was  committed  to 
my  custody  as  chief  of  police  of  the  dty  of 
Miami,  and  that  tbe  said  custody;  of  the  said 
M.  T.  Swift  by  me  is  by  reason  of  the  ssld 
premises  and  not  otherwise." 

The  errors  aaslgned  are:  (1)  Tbnt  tbe 
court  erred  In  refusing  to  release  the  prison- 
er upon  motlcm  for  his  release ;  (2)  that  tbe 
court  erred  in  refusing  to  allow  the  petition- 
er to  testify  upon  the  hearing ;  and  (3)  ttaat 
tbe  court  erred  In  remanding  the  p^tloner 
to  tbe  custody  of  the  dilef  of  police. 

[1, 4]  By  its  Charter  (chapter  7196,  Laws  of 
Florida  [Special  Acts  1915])  |  2S,  the  dty  Is 
given  power  to  pass  and  adc^t  ordinances— 

"to  license  priril^es,  business,  occupations 
and  professions  carried  on  and  engaged  in  with- 
in the  dty  limits,  and  the  amounts  of  such  li- 
censes and  tbe  amount  of  such  license  taxes 
shsll  be  fixed  by  dty  ordinance,  which  amounts 
oi  said  taxes  shsU  not  be  dependent  upon  s  gen* 
eral  state  revenue  law." 

It  Is  cont^ded  here  that  the  power  con- 
ferred upon  the  dty  by  this  charter  provision 
is  to  license  the  business  or  occupation,  and 
not  the  individual  engaged  in  the  business  or 
occupation,  and  that  therefore  the  conviction 
and  Imprlstmmeut  of  the  plaintiff  In  error 
upon  a  charge  of  "doing  business  as  a  real 
estate  ag»it"  was  unauthorized.  This  is  a 
refinement  of  constructi(m  that  we  cannot 
accept  as  sound.  It  may  be  that  tb^  Ucense 
tax  here  complained  of  is  Imposed  upon  the 
business  or  occupation,  but  such  ordinances 
are  made  effectual  by  providing  that  the  per- 
son or  persons  who  carry  on  audi  business  or 
engage  in  such  occupation  without  first  pay- 
ing the  license  tax  imposed  thereon  shall  suf- 
fer the  penalties  therein  prescribed. 

This  ordinance  is  also  allied  by  plaintiff 
In  error  to  be  invalid  and  unenforceable,  be- 
cause It  Imposes  a  llcoiae  tax  in  excess  ot 
CO  per  cent,  of  the  llcoise  tax  Imposed  upon 
land  agents  by  cbapta  6421,  Acts  4rf  1913, 
Laws  of  Florida  (Comp.  Laws  1914.  H  696a' 
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C09www)t  eoDtrmry  to  tbe  provldons  of  said 
act.  It  appeal*  from  the  provlalon  of  the 
charter  quoted  abore  that  the  amouota  of  the 
licoise  taxes  Imposed  by  the  dty  shall  not  be 
depmdent  nptm  a  general  state  law.  The 
former  charter  of  the  city  contained  a  slml- 
Jar  provision  (section  20.  c.  6823,  Acts  of  190T, 
liaws  of  Florida),  and  this  court  In  the  case 
of  Hardee  t.  Brown,  56  Fla.  377,  47  South. 
834,  h(AA  that  this  charter  provision  gave  to 
the  dty  of  Miami  poww  by  ordinance  to  tm* 
pose  license  taxes  upon  businesses  and  occu- 
pations, and  that  sndi  Uceufle  taxee  are  not 
controlled  as  to  amount  tlie  gen»al  law  on 
the  subject  This  dedsion  is  decUlre  <m  this 
qnestion. 

[2]  It  la  urged  that  the  court  erred  In  not 
permittli^  the  plaintiff  In  error  to  introduce 
evidence  at  the  hearli^  for  the  purpose  of 
Bbowlng  that  he  was  not  within  the  dass  up- 
on wbldi  the  license  tax  c(»uplalned  of  was 
IsHMsed.  It  appears  from  the  return  to  the 
writ  that  he  was  convicted  upon  a  trial  up- 
on the  merits  of  the  case  in  Uie  mnnldpal 
court;  In  which  this  auesti<ni  was  necessari- 
ly xvesented.  If  error  was  oommltted  In  ex* 
clodlns  evldmce  at  the  trial  on  the  charge, 
It  should  be  reviewed  by  writ  of  error.  Such 
errorm  if  any.  cannot  be  cured  the  lntro< 
ductlon  of  evidence  in  habeas  corpus  proceed- 
ings. It  is  well  settled  that  habeas  corpus 
cannot  be  made  to  taJce  the  idace  of  a  writ  of 
error.  Hardee  v.  Brown,  suvra;  Ex  parte 
ClarfesoD,  72  Sla.  2S0,  72  South.  675;  Moo- 
neyluun  t.  Bowleit  72  Ma.  268,  72  South.  S31 ; 
Pounds  ▼.  Darling;  77  South.  606  (dedded  at 
this  term). 

[3]  It  is  also  urged  that  the  ordinance  Is 
not  valid  because  It  is  not  such  an  meigen- 
cy  measure  as  Is  authorized  by  the  charter  of 
the  dty  to  be  read  three  times  and  ad<^ted 
at  one  seaBlon  and  given  Immediate  dfect 


The  ordinance  provides  for  and  refulatee  the 
registration  of  persona,  flrma,  and  eorpora- 
ti<ms  who  may  engage  in  any  business,  pro- 
fession, or  occupation  in  the  dty  therein  enu- 
merated, fixes  and  prescribes  the  amounts  of 
license  taxes  imposed,  relates  the  carrying 
on  of  business  under  such  licenses,  and  pro- 
vides penalties  for  the  vl<^tlon  of  the  ordi- 
nance. It  was  declared  by  the  dty  conndl 
to  be  necessary  for  the  preservation  of  the 
public  peace  and  safety,  and  its  terms 
went  into  effect  immediately  upon  Its  pas- 
sage and  approval  by  the  mayor.  TMa  we 
think  is  a  BUffldeot  coanpHance  with  the 
diarter  provisicm  on  the  subject  The  ordi- 
nance is  presumptively  valid.  Dlllcm  on  Mu- 
nidpal  Corporations  (6th  Ed.)  |  649;  Mc- 
Qulllln  on  Hunldpal  Cwporations,  |  7M: 
People  V.  Grand  Trunk  W.  B.  Co.,  232  IlL 
292,  83  N.  B.  680;  Norfolk.  P.  ft  N.  N.  Co.  v. 
City  of  Norfolk,  106  Ya.  139,  62  S.  Bi  8B1. 
And  the  question  of  whether  or  not  such 
emergency  exists  as  to  warrant  Ite  bring 
made  immediately  efCeotlve  rests  in  the  Judg- 
ment and  dlscreClim  of  the  dty  council.  36 
Cyc.  1193 ;  Oklahoma  aty  r.  Shields.  22  Okl. 
266»  100  Pac.  689;  Day  Land  &  Cattle  Co. 
States  68  Tex.  626.  4  S.  W.  866 ;  SUte  ex  nL 
Lavln  T.  Baoon,  14  S.  IX  394,  86  N.  W.  606. 
Besides,  It  aiwears  from  the  petition  tar  the 
writ  that  tiie  ordinance  complained  of  was 
adopted  Soptember  24,  1917,  whweas  tbe 
prosecution  of  pialntUF  in  error  fbr  Its  viola- 
tion did  not  occur  until  Febntary  21, 1918,  at 
which  time  tbe  ordinance  would  have  been  In 
full  force  if  the  emergency  dause  glvLog  it 
Immediate  effect  were  eliminated. 

There  Is  no  error  in  the  Judgment  appeal- 
ed from,  and  it  Is  therefore  affirmed. 

BEOWNB,  C-  J.,  and  TAYLOR,  WHIT- 
FIBU3,  and  ELLIS,  JJ.,  concur. 
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WHEBLBB  et  al.  t.  HEOOS  at  aL 

(Supreme  Court  of  Florida.    Januarr  Term, 

1018.) 

Appeal  fKHD  Circuit  Cout,  Doral  Countj. 

Suit  between  R.  B.  Wheeler  and  oUwn  and 
L.  L.  He^  aod  othera,  aa  the  Board  of  Conn- 
tr  CommissionerB  of  Daval  CotiDt7,  ^a^  and 
Frank  M.  Ironm(mger,  aa  SaperviBor  of  uegla- 
tration  of  Doval  Coiin^.  Decree  for  the  latter, 
and  the  former  appeal.  Appeal  diamiaaed  on 
motion  (rf  coonael  for  aimelianta. 

See.  also,  78  South.  68tk 

Alex.  St  Clalr-Abrama,  ot  JackaouTiUe,  for 
appellants.  Don  Benater,  A.  W.  Cod^reU,  V. 
P.  Finning,  H.  P.  Adair,  and  Frank  E.  Jen- 
nings, all  of  Jackaonrllle,  for  appelleea. 

PER  CURIAM.  Appeal  diamiaaed  <m  motion 
of  counsd  fur  appellanta. 


CAMPBELL  et  al.  t.  SLAT  et  aL 

(Sopranw  Court  of  Florida.    Jvamry  Term, 

1918.) 

Appeal  from   drcalt  Court,  Wadifngtoa 

County. 

Suit  between  A  D.  Campbell  and  othera  and 
B.  B.  Siij  and  others.  Decree  for  the  latter, 
and  the  former  appeaL  ^peal  diamiaaed  on 
motion  of  counsel  for  appelunts. 

Watson  &  Pasco,  of  Pensacola,  A.  W.  Weeka, 
of  B<»ifa7,  Myers  &  Myers,  of  Tallahassee,  and 
Obie  Crodier,  of  Caiipley,  for  appellants.  H. 
H.  Wella,  of  Chiplej,  and  Price  ft  Carter,  ol 
Harionna,  for  appelleea. 

PER  CURIAM.  Appeal  dlmlaaed  on  motioD 
of  cotmael  for  appellants. 


GRAND  LODGE,  KNIGHTS  OF  PYTHIAB 
OF  FLORIDA,  y.  FARNELL 

(Supreme  Court  of  E^orida.    January  Term, 
1918.) 

Ehror  to  Circuit  Court,  Duval  County. 

Action  between  the  Grand  Lodge,  Kni^ts  pf 
Pythias  of  Florida,  a  corporation,  and  Henry 
N.  FarnelJ.  Judgment  for  the  latter,  and  the 
former  brings  error.  Writ  of  error  diamiaaed 
on  motion  of  counsel  for  plaintiff  In  error. 

N.  P.  Bryan  and  S.  D.  MeGill.  both  of  Jack^ 
sonville,  Fla.,  for  plaintiff  In  error. 

PER  CURIAM.  Writ  of  error  diamiaaed  on 
motion  of  oounad  for  phdntifE  in  arror. 


BABE  et  aL  T.  WILLIAMS. 

(Snprone  Court  of  Florida.    January  Tann, 

1918.) 

Error  to  drcalt  Court,  Jaduon  County. 

Action  between  Green  Hare  and  others  and 
Robm  Williams.  Judgmait  for  the  latter,  and 
the  former  bring  error.  Writ  of  error  diamiaaed 
on  motion  of  counsel  for  defendant  in  error. 

W.  B.  B.  Smith,  of  Marianne,  for  lOaintiiEB 
in  error,  ^o^  B.  Walker,  oi  Marianne,  for 
dtfendent  in'  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  ooBnael  for  defwdant  in  «rror. 


McNElAL  STAm 

(Supreme  Court  of  Florida.    Jannarr  Term, 

1918.) 

Error  to  Circuit  Court,  Holmea  County. 

Proceeding  between  W.  J.  McNeal  and  the 
State  of  Elorlda.  Worn  a  judgmmt  of  the  ^ 
cult  court  the  former  brings  error.  Writ  of  er- 
ror diamiaaed  «n  motion  m  coonad  for  plaintiff 
in  error. 

J.  A.  J,  Hathaway,  of  Bonifay,  for  plaintiff 
In  error, 

PEB  OTIRIAM.  Writ  of  error  diamiaaed  on 
motion  w  coonBel  for  plaintiff  in  error. 


MATtawAT.T.  et  at  T.  DOWLING,  Sheriff. 

(Supreme  Court  of  Florida.    January  Term, 
1918.) 

Appeal  from  Circuit  Court,  Duval  County. 

Suit  between  A  C.  Marshall  and  others  and 
W.  H.  Dowling.  aa  Sheriff  of  Duval  County. 
Decree  for  the  latttt,  and  the  former  ivpeu. 
A«>eal  ^t^ifii  on  motloa  of  oounad  for  ap- 
pellanta. 

Kay,  Adama  ft  Bacland,  of  JeckaouTille,  for 
appeUanta.  Odom,  CrawfOTd  &  Bntler,  of  Jadc- 
aonvUle,  for  appellee. 

PEK  CUBIAM.  Aweal  diamiaaed  aa  oiotion 
of  counsel  for  appellanta. 


STATE  ex  leL  WHEELBB  et  aL  Ml^GS 
et  aL(  County  Com'ra, 

(Supreme  Gonrt  of  Florida.    January  Tann, 

1918.) 

Error  to  Circuit  Court,  Duval  County. 

Proceeding  between  the  State  of  Florida,  on 
the  relation  of  R.  E.  Wheeler  and  others,  and 
L.  L  Meggs  and  other&^aa  County  Commia- 
aioners  of  Duval  County,  Fla.  Judgment  for  the 
latter,  and  the  former  bring  error.  Writ  of  er- 
ror dismisaed  on  motion  of  counsel  for  plain- 
tiffs in  error. 

See,  alK>,  78  South.  68S. 

Alex.  St  Cnair^Abrama,  of  Jacksonville,  for 
plaintiffa  In  error.  Don  Register,  A  W.  Oock- 
rdL  F.  P.  Bleming,  H.  P.  Adair,  and  Frank  E. 
Jwninsa,  all  of  JafftaonviUe,  for  defoidanta  in 
nror. 

PER  CURIAM.  Writ  of  errw  diamisaed  oa 
moticm  of  coonael  for  plaintlih  in  error. 


OATTS.  Oereraor,  et  aL  t,  AYOOADO 

LAND  CO. 


(Supreme  Court  of  Florida. 

1918.) 


January  Term, 


Appeal  from  Circuit  Court,  Dade  County. 

Suit  between  Sidney  J.  Catta,  as  Governor, 
and  others,  aa  trustees  of  the  Internal  Improve- 
ment Fund,  and  the  Avocado  Land  Company. 
Decree  for  the  latter,  and  the  former  appeal. 
Appeal  diamiaaed  on  motion  of  counsel  tax  ap'*, 
peluuita. 

Glttui  TerrdL  of  fj^ahasaee,  for  appellant 
W.  S.  ft  S.  B.  Jenninn  and  B.  FrankUn  Braaa, 
all  M  JactamviUe,  Fh.,  for  appellee. 

PEB  CURIAM.  Appeal  dknlaad  on  motion 
of  coiusel  for  ^pellanta. 
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STATE  et  al.  t.  SPECIAL  ROAD  &  BRIDGE 
.     DIST,  NO.  S  OF  DADE  COUNTY, 

(Snpreme  Court  of  norlda.    Jantwry  Term, 
191&) 
• 

Appeal  from  Gfrcuit  Coart,  Dade  Coaoty. 

Sfiit  between  the  State  of  Florida  and  others 
and  Simdal  Road  and  Bridge  District  No.  3 
of  Dade  Connty,  Fla.,  acting  by  and  through 
the  Board  of  County  Commisdoners  of  said 
County  and  State.  Decree  lor  the  latter,  and 
the  former  appeal.  Appeal  dismissed  on  motion 
of  counsel  for  the  respective  parties. 

Price,  Price  &  Eyles,  of  Miami,  for  appellants. 
McCaskiU  &  McCoskill,  <tf  Miami,  for  appdlee. 

PER  CURIAM.  Anwal  dismined  on  motion 
of  oounael  lor  the  ra^ective  partiei. 


JOHNS  STATB. 

(Supreme  Court  of  Florida.    Januur  Term, 
1918.) 

Error  to  Criminal  Court  of  Record,  HillBbor- 
ongb  County. 

Proceeding  between  Elzy  Johns  and  the  State 
of  Florida.  From  a  Judsment,  the  former  brings 
error.  Writ  of  error  dismissed  on  motion  of 
counsel  tor  plaintifE  in  error. 

Tbcnnaa  ^Imer,  di  Tampa,  tos  idaintiff  in  er- 
ror. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  plaintiff  in  error. 


DADE  COUNTT  et  aL  t.  IVSS  et  aL 

(Supreme  Court  of  Florida.    January  Term* 

IMS.) 

Appeal  from  Circuit  Court,  Dade  County. 

Suit  between  Dade  County  and  others  and 
Jas.  W.  Ives  and  others.  Decree  for  the  latter, 
and  the  former  appeal.  Appeal  diamiased  on 
motion  of  counsel  for  appellants. 

McCaskill  &  McCaskill  and  Shntts.  Smith  & 
Bowen,  all  of  Miami,  and  W.  8.  &  S.  B.  Jen- 
nings and  B.  Franklin  Brass,  all  of  Jackson- 
ville, for  appeUastSL  A.  J.  Rose,  of  Miami,  and 
M.  D.  Oarmidiad,  ot  West  Patau  Beach,  for 
aivelleea. 

PER  CURIAM.  Anneal  dismissed  on  motion 
of  counsel  for  qpdiants. 


RICHMOND  et  al.  r.  SPEdAIi  ROAD  & 
BRIDGE  DIST.  NO.  3  OF  DADE 
COUNTT  et  al. 

(Supreme  Court  of  Florida.    Jnouy  Twin, 

19ia) 

Appeal  tnm  Circuit  Court,  Dade  County, 
Suit  between  L.  C.  Richmond  and  others  for 
themselves  and  on  behalf  of  all  other  persons 
anywise  interested  and  the  Special  Road  and 
Bridge  District  No.  3  Dade  Coaoty,  Fla.,  and 
the  State  of  Florida.  Decree  for  the  Utter,  and 
the  former  appeaL  Appeal  dismissed  on  motion 
of  counsel  for  the  respective  parties. 

Price,  Price  &  ^les,  of  Miami,  for  appeUants. 
McCaaUU  &  McGaakUl,  of  Miami,  for  appet 
lees. 

PER  CURIAM.  Appeal  dismissed  mi  motlim 
of  counsel  for  the  respec^ve  partiee. 
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flEOBOIA  CASUAI/TY  CO.  t.  MASSBT. 
(6  raw.  748.) 
(Supreme  Goort  of  Alabama.   April  18,  1918. 
Sebesriiv  Denied  May  80;  1918.) 

1.  ISSraAKCB  ^»36— TlTHUUANCIi:  CoStPANT— 

AoENT  TO  Sign  Lbasis— Jttbt  Question. 
In  an  actbrn  for  raot  against  a  caanaltj  in- 
wnmce  companr.  vhetlier  the  peracm  who  sign- 
ed the  lease  contract  for  the  company  and  sub* 
wquently  indorsed  it  was  the  manager  of  the 
corporation's  bnanees,  clothed  with  authority  to 
make  the  lease  and  to  indorse  it,  A«Id  for  the 
jory. 

2.  Cobforahons  4=s»426(1)  —  Aobnt  fob  Cob- 
poiunoH— Rahficatio  N. 

The  acts  of  persons  aesumfng  to  repres^t 
a  corporation,  within  the  line  of  its  business, 
tlKHish  without  anthority,  may  bind  the  corpora- 
tic«u  if  the  act  be  subsequently  ratified,  express- 
ly or  by  acquiescence,  or  by  failure  to  repudiate. 

3.  CoRPOSATiONS  «=>426CL)— Aoem^  or  Offi- 
CKBS  or  CoBPORATion— Ratification. 

Acts  of  agents  or  officers  of  a  corporatimi; 
if  within  the  scope  of  the  charter  powers,  are 
binding  on  the  corporation. 

4  COBFOKATIOire  4S»40&  —  BlAff  A6BB  OP  FOB- 

ttaS  GORPOHATION— IlCPLIED  ACTHOBITT. 

The  general  manager  of  a  mercantile  biud- 
ness  carried  on  by  a  foreign  corporatiOD  has 
implied  authority  to  execute  and  renew  leases 
■s  to  the  property  necessary  for  carrying  on  the 
bndneaa,  soeh  as  a  storehouse,  land,  etc. 

5.  COBFORATIONS  «=9409  —  MaNAGBB  OT  OOB- 
PORATION— AUTHOBTTY  TO  IAABB. 

Tlie  general  manager  of  a  corpturfttion  has 
implied  authority  to  lease  a  storehouse  belonging 
to  the  corporation  for  the  term  of  one  year. 

6.  IiraDBAncB  ^sasSS  —  Iaasb  bt  Aoent  yoB 
INSUKANCE  Compart  —  Liabilitt  or  Com- 
pany. 

A  casualty  insurance  company  might  well 
have  been  liable  for  the  rent  of  premises  leased 
by  its  general  agent,  though  the  agent  remained 
in  possession  of  the  premiaea  after  the  formal 
formation  of  a  branch  office  of  the  corapany  tat 
the  dty  by  it. 

7.  TbIAZ,  «=3l91@)  —  IlTBTBUCnON  —  ASBtJMP- 

TioH  or  Pboov. 
In  an  actim  against  a  casualty  insnrance 
company  for  rent  under  a  lease  signed  by  its 
tgeiit,  the  charge  that  if  the  jury  beliered  that 
tbe  company  had  uo  knowledge  or  notice  of  the 
KBsnmpUon,  or  attempted  assnmption,  of  the  an- 
etpired  lease  for  It  prior  to  its  being  brought  to 
the  notice  of  its  assistant  treasurer  that  such  as- 
■umption,  or  attempted  assumption,  was  unatt- 
tborized  as  far  as  the  company  was  concerned, 
and  that,  immediatri^  on  learning  of  it,  the  com- 
pany notified  plaintiff  that  tbe  assnmption,  or 
attempted  assumption,  was  unauthorized,  and 
that  it  would  not  be  bound  by  it,  verdict  must 
be  fM-  defendant,  though  thereafter  defendant 
paid  the  rent,  or  part  of  the  rent,  was  properly 
refused,  as  mialeading  and  as  assuming  as  prov- 
en matters  in  dispute. 

8.  COBPOBATIONS  «=>521— ACTIOMft— IlfBTBUC- 
TIorT— MlBLEADINO  Ghabacteb. 

In  such  action,  the  charge  that,  unless  the 
jury  believed  that  A.  was  the  authorized  agent 
of  the  casual^  insurance  company,  with  power 
to  asaame  for  it  the  unexpired  term  of  the-  lease 
introduced  in  evidence,  verdict  must  be  for  the 
Gompsny  was  properly  refused,  since  it  was  not 
nemsary  for  the  agent  to  ha.Te  had  spedflc  ao- 
thori^  to  assume  payment  of  the  unexpired 
tens,  as  the  company  might  have  ratified  his 
act 

Appeal  from  Circuit  Court,  Jefferson  Conik- 
ty;  John  H.  HlUert  Judge. 


Action  for  rent  by  BlCfaard  W.  Hassey 
against  the  Oeorgid.  Casualty  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. Transfmred  fnnn  the  Ooort  of  Ap* 
peals  under  Act  April  18,  IftU,  p.  449;  |  8. 
Affirmed. 

The  Acts  snfBctently  appear.  The  follow* 
tag  charges  were  refused  to  defendant: 

(5)  If  you  believe  from  the  evidence  that  the 
A.  J.  Arrant  General  Agency  c<mtlnued  in  pos- 
session of  tbe  leased  pranlsea  after  the  creatkm 
of  the  Birmingham  branch  of  defendant,  yodr  ver- 
dict must  be  for  defendant,  although  you  may 
also  believe  from'the  evidence  that  such  prem- 
ises are  occupied  in  part  by  defendant  in  the 
conduct  of  its  buslnesB. 

(T)  If  you  bdieve  from  the  evidence  that  de- 
fendant had  no  knowledge  or  notice  of  tbe  as- 
sumption, or  attempted  assumption,  of  the  unex- 
pired term  of  the  lease  for  it  prior  to  its  bring 
brought  to  the  notice  of  tbe  assistant  treasurer, 
and  that  sach  assumption,  or  attempted  assump- 
tion, was  unauthorized  so  far  as  defendant  is 
concerned,  and  that,  immediately  on  learning  of 
it,  defendant  notified  plaintiff  that  such  Bssumi>- 
tion,  or  attempted  assumption,  was  unauthoriz- 
ed, and  that  it  woold  not  be  bound  by  it.  then 
your  verdict  must  be  for  defendant,  although 
you  may  further  believe  from  the  evidence  that 
thereafter  dc^raidant  paid  tbe  ren^  or  part  of 
the  rent,  for  the  premises. 

<8)  Unless  you  believe  that  A.  J.  Arrant  was 
the  authorized  agent  of  defendant,  with  power 
to  assume  for  it  the  unexpired  ixna  of  the  lease 
Introduced  in  evidence,  your  verdict  must  be  for 
defendant. 

(9)  Under  the  undisputed  evidence  tbe  Indorse- 
ment on  the  lease  signed  In  the  name  of  the 
Georgia  Casualty  Company  was  not  binding  on 

defendant. 

Percy,  Benners  ft  Barr,  of  Blrmlnghajn, 
for  appelant.  Barah,  HanAi  &  Harsh,  of 
Birmingham,  tot  appeUea 

MAXFIMJD,  3.  Ai^lee  sued  appellant 
for  two  monthly  Installments  of  rent  due 
for  tbe  lease  of  certain  pranisea  In  the  dty  of 
Ulrmlngbam.  The  defendant  pleaded  the 
general  issna  and  specially  the  statute  of 
frauds.  To  the  special  pleas  tbe  plalntUC 
tiled  a  genial  reidicatlon,  and  two  wedai 
ones,  as  foUows: 

"(2)  Tbe  obligation  sued  on  is  for  rent  grow- 
ing out  of  the  lease  of  Isnds,  tenements,  or 
hereditaments,  and  the  defendant  was  put  in 
possession  thereof  by  the  plaintiff,  and  a  part  of 
the  purchase  money,  to  wit^  a  part  the  roit 
provided  for  by  said  lease  and  uy  said  contraot, 
was  paid  by  the  defendant. 

"(3)  The  defendant,  after  knowledge  of  the 
said  contract  sued  on,  continued  in  possession  of 
the  said  premises  and  paid  a  ttart  of  the  rent 
provided  for  by  said  leaae  and  by  said  contract 
sued  on,  and  ratified  the  said  contract  sued  on." 

Demurrers  were  sustained  to  replication 
3,  but  OTerruled  as  to  replication  2.  The  trial 
on  these  Issues  resulted  In  a  Judgment  for 
tbe  plaintiff,  from  which  judgment  the  de- 
fendant appeals. 

The  lease  contract  was  made  by  one  Arrant, 
who  signed  and  covenanted  as  "General 
Agency,"  and  as  'Tresident."  It  appears  that 
Arrant  was  conducting  an  Insurance  business 
in  the  of  Birmingham,  and  represmt^ 
log  the  appellant  Insurance  company,  among 
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other  iDsnr&noe  companies,  coUectliis 
d^artment  of  the  defendant  company  did 
occupy  space  in  the  rented  premises  from 
its  Inception,  but  the  defendant  claims  that 
this  was  under  a  separate  contract  with 
Arrant  The  plaintiff,  on  the  other  hand, 
cont^ds  that  the  lease  was  to,  and  made  by, 
Arrant,  for  the  defendant.  The  defendant  in- 
sists and  C(mtend3  that  Arrant  had  no  author- 
ity to  bind  it,  in  leasing  the  premises,  at 
the  date  of  the  lease,  while  plaintiff  claims 
that  fee  did.  On  Nov^ber  1, 1915,  the  follow- 
ing Indorsouent  was  made  upon  the  original 
lease  contract: 

"Birminghaia,  Alabama,  Not.  1, 1915- 
"For  and  in  coDsideration  of  tbepossesslon 
and  occupan(sr  of  office  room  No.  220  N.  2l8t 
Street,  Birmmgbam,  Alabama,  named  In  the 
within  lease  OHitract,  as  onr  Birmingham,  Ala- 
bama, Branch  Office,  now  therefore  for  and  in 
consideration  of  said  possession  and  occupancy 
of  said  office  room  named  above,  we,  the  Georgia 
Casualty  Company,  a  corporation  of  Macon, 
Ga.,  do  hereby  obligate'  ourselves  to  pay  the 
monthly  rentals  of  said  premises  from  the  first 
day  of  November,  1915.  to  the  expiration  of  said 
within  lease  contract  and  comply  with  all  the 
terms  of  said  lease  contract. 

"Signed  as  of  date  first  above  writtoi.  [Sign- 
ed] Gewgia  Casualty  Company  ,of  Macon,  Ga., 
by  A.  J.  Arrant,  M^.  Birmingliam  Branch." 

A  number  of  the  installments  of  rent  were 
tihereiiifter  paid  by  the  defendant  company, 
it  having  in  the  meantime  established  a 
branch  ofQce  and  business  In  Birmingham; 
and  Arrant,  being  Its  manager  for  this  braadi 
office  and  business,  and  having  as  such  signed 
the  Indorsement  quoted,  was  served  with  pro- 
cess in  this  suit,  and  on  such  service  defend- 
ant appeared  and  answered. 

There  was  ample  evidence  witbout  dispute 
to  warrant  the  finder  ot  the  facts  to  find  that 
Arrant  was  the  defendant's  agent  for  the 
purpose  in  hand,  and  that  it  was  not  neces- 
sary for  him  to  hare  special  instructions  as 
to  executing  either  the  original  lease  or  the 
indorsement,  so  as  to  bind  the  defendant 
corporation,  notwithstanding  the  express 
denial  of  tiie  agent  that  he  bad  such  author- 
ity or  had  ever  been  authorized  to  execute 
leases  or  indorse  the  one  in  question. 

[1]  There  was  also  ample  evidence  to  au- 
thorize the  iufereoae  that,  even  if  Arrant  had 
no  autltority,  when  he  acted,  to  make  such 
contracts  for  the  defendant,  the  defendant 
thereafter  ratified  the  unauthorized  act  of  the 
agent  in  this  instance.  In  su(^  sort  as  to  bind 
itself.  It  la  witiiout  dispute  that  Arrant  was, 
originally  when  the  lease  was  made  and  after- 
wards when  It  was  Indorsed  as  stated,  the 
agent  of  the  defendant  for  some  purposes, 
and  that  he  was  held  out  to  the  public  and  to 
the  plaintiff  as  such  agent  Defendant  could 
not  tULve  tiad  offices  In  Blrmin^iam  or  carried 
on  a  branch  business  there,  except  by  and 
through  Bome  agent ;  and  It  was  certainly  a 
Jury  question  that  Arrant  was  its  agmt  for 
this  purpose. 

We  cannot  agree  with  appellant  that  there 
is  no  evidence  in  this  record  to  show  that  Ar- 
rant was  an  altw  ego  of  the  defendant  corpo- 


ration, so  far  as  its  business  In  Birmingham 
was  concerned,  and  that  is  as  far  as  the  ques- 
tion of  agency  is  Involved  In  this  suit.  The 
question  here  presented  as  to  the  authority 
of  Arrant  Is  not  unlike  that  presented  in  the 
case  of  PhllUps  Co.  v.  Whitney,  109  Ata.  645. 
20  South.  338,  as  to  the  authority  of  Hopkins 
in  that  case  to  bind  the  corporation,  and  we 
quote  what  was  there  said  on  the  subject  as 
apt  In  the  case  at  bar: 

"We  have  no  doubt  that  Hopkins  was  the  gen- 
eral agent-— the  vice  principal— of  the  defendant 
corporation^  and,  as  to  the  public  and  the  plain- 
tiff, authorised  to  make  such  a  contract  as  that 
in  question,  unaffected  by  any  secret  Umitati<Ki 
of  anthority  not  tairlv  implied  in  the  general 
nature  of  the  office  with  which  be  was  invested." 

It  was  certainly  a  jury  gQe9ti<»i  whether 
Arrant  was  not  all  the  while  the  manager  of 
defendant's  business  in  Birmingham,  and,  If 
such  he  was  clothed  with  authority,  without 
special  instructions,  to  make  the  lease  and  to 
Indorse  it  for  the  defendant,  as  the  undls{)ut- 
ed  evidence  shows  he  did. 

[2]  It  Is  often  Impracticable  for  a  corpora- 
tion to  act  through  Its  governing  body;  hence 
the  acts  of  persons  assuming  to  represent 
the  corporation  and  within  the  line  of  the 
business  of  the  corporation,  though  without 
authority,  may  bind  the  corporation,  If  the 
act  be  subsequ^tly  ratified  expressly  or  hy 
acquiescence  or  by  failure  to  repudiate  the 
act  known  to  have  been  done.  Ala.  Bank  v. 
O'Nell,  128  Ala.  192,  29  South.  688;  Bibb  v. 
Hall,  101  Ala.  79,  14  South.  98. 

The  g«ieral  ag«it  of  a  foreign  corporation 
engaged  in  mercantile  business  has  Implied 
authority  to  lease  or  rent  the  premises  in 
which  the  business  is  carried  on.  Rhodes  Co. 
V.  Weeden,  108  Ala.  262, 19  South.  S18. 

[S]  Acts  of  the  agents  or  officers  of  tiie 
corporation.  If  within  the  scope  ot  ine  charter 
powers,  or  acts  without,  if  ratified,  are  bind- 
ing on  the  corporation.  Tenn.  R.  B.  Oo.  v. 
Eavanaugh,  93  Ala.  324,  9  South.  395;  Id., 
101  Ala.  1, 13  South.  283;  Bibb  v.  HaU.  supra ; 
Stanley's  Case,  83  Ala.  260,  4  SoutlL  34. 

[4]  The  general  manager  of  a  mercantile 
bu^ess,  carried  on  by  a  foreign  corporation, 
has  implied  authority  to  execute  and  renew 
leases  as  to  the  property  necessary  for  carry- 
ing on  the  business,  such  as  storehouse,  lands, 
etc.  Phillips  v.  ^Wiltney,  109  Ala.  647,  20 
South.  333. 

Unanthorised  covenants  or  warranties,  en- 
tered Into  by  the  president  of  a  corporation, 
if  subsequently  ratified  by  It,  are  binding  on 
the  corporation  and  its  successors.  Gilmer's 
Case,  86  Ala.  422,  6  SouUu  138. 

[6]  The  general  manager  of  a  corporation 
has  Implied  authority  to  lease  a  storehouse 
b^onging  to  the  corporation  fOr  the  term  of 
one  year.  Rhodes  Co.  v.  Weeden  Co.,  106 
Ala.  252.  19  South.  318. 

It  results  frtHn  what  we  have  said  that  the 
trial  court  did  not  err  in  submitting  the  case 
to  the  jury,  nor  In  refusing  defendant's  re- 
quested charges,  which  hr  effect  requested  or 
directed  a  verdict  for  the  defendant 
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(^arge  9,  wblch  reqtiested  the  coart  to 
cbarge  the  jory  that  under  the  undisputed 
evidence  Arrant  had  no  authority  to  indorse 
tbe  leaae  ta  qneetton,  was  properly  refused, 
litis  ras  a  question  for  the  Jury. 

[I]  Charge  6  was  properly  refused;  the 
defaidaut  ndf^t  well  have  been  liable,  al- 
thou^  Arrant  did  rmaln  In  possession  aft- 
er the  formal  formation  of  a  branch  office  in 
Birmingham  by  the  def«idant  foreign  cor- 
poration. Under  the  issues  In  this  caee  tbe 
plaintiff  might  have  been  entitled  to  recorer, 
Dotvithstanding  Arrant  had  no  written  au- 
tlurity  to  execute  or  to  indorse  the  lease  for 
defendant 

[T]  Charge  7  was  pr<H»erly  refused,  be- 
eattse  misleading,  and  for  assuming  as  prov- 
en matters  which  were  in  dispute. 

[I]  Charge  8  was  properly  refused;  it 
taided  to  mislead  the  Jury.  It  was  not  neces- 
sary for  Arrant  to  have  had  specific  authority 
to  assume  for  defendant  tbe  payment  for  the 
Dnexplred  term  of  the  lease,  In  order  for  de- 
fendant to  be  liable.  If  Arrant  was  unau- 
tborlzed  for  that  purpose,  the  defendant 
^eould  have  ratified  the  act,  and  thereby  be- 
come bound;  and  the  evidence  tended  to  show 
mch  ratification. 

We  fiiul  no  error*  and  tbe  judgment  It  af- 
flrmed. 

AfOnoed. 

ANDERSON,  0.  J.,  and  SOMBRTILLD  and 
moUAS,  JJ.,  concur. 

AHANTIO  COAST  UNB  B,  OO.  t. 
FARMER.    (4  Div.  776.) 

iSapreme  Court  of  Alalmnn    A^  18.  1&1&) 

1.  CABBma  «3>80B^~Passihgo8  — lauv- 
niQ  Cam. 

A  carrier  must  enrclae  care  In  prorfdlng 
maonably  mCb  and  eonvenitnt  means  for  the  a»- 
iHtanee  and  protectim  ot  paasoigers  in  getting 
on  and  off  Its  cars. 

2.  GABBiEBa  «=s>308(6)— Pabbbnobbb— AasiBT- 

AKCE  IN  ALIOBTINO. 

In  the  abaeoce  oi  dnnunstaitces  rendering 
rach  aanstance  necessary,  a  carrier  is  not  re- 
quired to  famish  a  boarding  or  aliehting  paasen- 
Stt  with  a  portaUe  box  or  footstool ;  but,  where 
the  car  atep  is  anreasonably  high,  it  should 
fonuBh  a  box  or  (ootstotd,  and  WHild  exerdse 
due  «ara  to  see  that  it  is  placed  or  used  by  its 
entplorte  in  a  safe  manner. 

i.  CABBIKB8  ^=>303(6)  —  AUQHTIRa  PABSBH- 

GR8— Footstool. 
Where  the  lowest  car  step  is  not  higher 
abon  the  grroimd  than  is  usaal  for  other  Tehidee 
from  whidi  people  safely  alight  without  the 
aimBtance  of  a  footstool,  it  need  not  be  pro- 
dded, but  where  a  step  is  three  feet  or  so  from 
sroond,  carrier  must  provide  a  footstool  or  some 
eoBTenient  means  to  aid  alii^ting  passei^rsL 

i  Cububb  «=>308<8>— BoABUina  ob  Azjoht- 
nre  Pasbbkgeb— Haritai,  AaauTAHOc. 
If  the  proper  physical  facQitiea  are  provided 
for  an  alighting  passenger,  no  duty  rests  upon 
the  carrier  in  orainary  cases  to  render  manoal 
airittance  to  a  passenger,  even  though  requested 
t«doaoh 


6.  GAUtBas  ■•s»S14(B)— PASSBffSnS— FAtI,UBB 

TO  Assiar-SumoiBitoT  or  OoHFUiirr. 
Coonts  based  on  conductor's  failure  or  re- 
fusal to  assist  plaintiff  in  alighting  when  on 
account  of  cfHiditions  existing  at  car  step  she 
could  not  get  off  the  car  witlK>nt  peril,  because 
car  steps  were  wet  and  slippery,  not  alle^g  any 
want  of  facilities  for  learing  the  car  in  some 
other  way  than  by  attempting  to  step  immedl- 
atdy  aeroas  from  the  car  to  the  station  plat- 
form, were  Insoffident  to  show  tbe  omdnctov 
was  bound  to  assist  Out  plodntiS.  ■ 

6.  Oabribbs  «s9314((^I>ott  to  AuaHTisa 

PaSSENGEB  — ASSISTAKCE  — SumCEEMCT  OF 

Complaint. 
A  count,  Invoking  the  conductor's  dnty  to 
assist  plaintiff  in  alighting  on  account  of  the 
arrangement  of  the  depot  and  tracks  at  her  sta- 
tion, ao  tbat  she  could  not  unaided  leave  the 
coadu  on  the  right,  liecause  it  was  against  tbe 
depot  platform,  and  she  coidd  not  atep  from  the 
coach  to  tlia  depot  without  aseiatance,  and  be- 
cause the  ground  on  the  left  nde  of  tbe  coach 
was  mudi  lower  than  the  eoadi,  so  that  she 
could  not  alight,  did  not  show  the  absence  oi 
safe  and  conveoieot  ladlltieB  for  ali^tii%  or 
any  duty  to  provide  means  fbr  alighting  at  an- 
other place  voluntarily  chosen  by  plaintiff  for 
that  purpose,  or  tbe  dnty  of  manual  assistance 
by  the  eondnctor. 

7.  GABBiras  «=9314(S)— Passknosbs— Failubb 

TO  ASSIST-^UTFICIXNOT  OV  COICPLAJNT. 
Counts,  charging  defendant  with  negligence 
in  not  maintaining  a  suitable  means  at  a  sta- 
ticHL  for  plaintiff  to  get  off  the  train  with  con- 
venience and  safety,  and  alleging  defendant's 
du^  to  maintain  a  suitaUe  means  of  egress  at 
sucn  station  and  negligence  in  tailing  to  main- 
tain a  safe  and  convenient  means  of  egress  from 
the  train  at  that  station,  were  sufficient  against 
demurrer. 

8.  Appeal  and  Ebbob  ^9lOi2(l)— Gbngbal 
Issue— Euuination—Pbejudicial  Ebbob. 

In  audi  case,  where  defendant's  special  plea 
was  no  mate  than  tbe  ijeneial  issue,  its  elinuna- 
ticKi  on  plaintiflrs  motun  was  not  prejudicial 
error. 

9.  Cabbibbs  *s3303(^  —  Axjghtino  of  Pas- 

SBNGBB— OONDtTION  OF  PBEUIBES. 
The  fact  that  on  former  oocasicms  movable 
planks  had  been  laid  across  from  the  coadi  steps 
to  the  depot  platform,  and  that  plaintiff  had 
alighted  by  that  means  on  that  Edde,  did  not  im- 
pose on  defendant  ue  qMdal  duty  ot  etmtino- 
ing  Budi  services,  nor  estxv  it  from  requiring 
passengers  to  alight  by  otna  means  at  a  m- 
lerent  place. 

Appeal    from    Circuit    Court,  Houston 

County;  H.  A.  Pearce,  Judge. 

Action  by  Jennie  Fanner  against  the  Atlan- 
tic Coast  Line  Railroad  Company^  for  dam- 
ages for  injury  while  a  passenger.  Judgmrat 
for  plaintiff,  and  defendant  appeals.  Trans- 
ferred from  Court  of  Appeals  under  section 
6»  p.  440,  Acta  IDll.  Reversed  and  remanded. 

Plaintiff  was  a  jwasenger  <m  defendant's 
train  en  route  from  Abbevllle  to  Dotban,  In- 
volving a  change  of  cars  at  Grimes.  The  nn- 
dlspated  evldoice  shows  tbat  her  ooe<^ 
dde-tracked  at  Grimes,  so  tbat  its  platform 
was  a  distance  of  three  feet  from  tbe  depot 
platform;  that  it  was  raining;  that,  after 
the  other  passengers  bad  alighted  from  the 
coach  cmto  the  ground  with  the  aid  of  a 
footstool  on  the  opposite  and  open  side,  plain- 
tiff came  out,  and,  in  att^ptlng  to  Jump 
from  tbe  coach  platform  to  the  depot  plat- 
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form,  wltb  Oie  aadstance  of  a  bystander 
who  held  bar  hand,  sbe  fdl  between  the  two 
platfoniu  and  received  the  injarles  complain- 
ed of.  t*lalntUf  testified  that  when  she  first 
wmt  ont  then  was  no  platform  provided  to 
reach  the  6epot  platform  on  the  right,  and 
no  footstool  for  nae  on  the  left  side,  and  she 
requested  Uie  conducts  to  put  the  platform 
for  her  to  get  and  he  replied  that  he 
knew  nothing  about  it;  that  she  told  the 
conductor  that  she  could  not  get  off  unless 
he  put  the  platform  (meaning  a  movable 
planfcway)  or  got  a  stool  and  assisted  her; 
ttiat  it  was  three  ffeet  fnMCD  the  lowest  step 
to  the  ground  on  the  left  where  the  conductor 
was  standing;  that  she  could  not  have  got- 
toi  off  without  assistance;  that  there  was  no 
footstool,  and  the  conductor  refused  to  as- 
sist her.  Plaintiff  was  allowed,  over  objec- 
tion of  defendant,  to  prove  by  her  own  testi- 
mony and  that  of  others  that  on  former  oo- 
caslons  a  walkway  of  several  planks  was 
laid  between  the  car  platform  and  the  depot 
plattnnr  over  which  passengers  made  their 
exit.  Tue  ccuductor  testified  that  there  was 
a  footstool  beneath  the  carstep  all  the  while, 
which  was  used  by  a  number  of  other  pas- 
sengers while  allc^ting,  and  denied  that  he 
refused  to  aosist  pif><nH<y  to  alight  <m  that 
side. 

The  complaint  was  in  five  counts,  count  1 
alleging  that  plaintiff  requested  conductor 
to  assist  her  off  the  coach;  that  he  refused 
to  do  so;  that  on  account  of  conditions  exist- 
ing at  said  Grimes  she  could  not  get  off  said 
coach  without  peril  to  herself;  that  on  said 
date  it  was  raining,  and  the  steps  of  said 
coach  were  wet  and  slippery;  that  when  de- 
fendant's conductor  refused  to  assist  her  in 
leaving  said  ooacb,  a  man  standing  near  offer- 
ed to  assist  her,  took  hold  of  plaintiff's  hand 
in  an  effort  to  assist  her,  and  that  when 
plaintiff  went  to  st^  from  the  passenger 
coach  step  to  the  depot  platform,  she  slipped 
and  fell  down  between  said  coach  and  plat- 
f<xrm,  greatly  injuring  plaintiff.  And  plain- 
tiff avers  said  Injuries  were  occasioned  as  a 
pHKlmate  result  of  the  n^llgenee  of  de- 
fendant's conductor  in  not  assisting  plain- 
tiff to  get  off  said  passenger  coach,  and  plain- 
tiff avers  that  it  was  the  duty  of  defendant, 
or  its  ctmductor,  or  other  servants,  to  assist 
plaintiff  and  other  passengers  in  getting  off 
such  coach.  Count  2  Is  much  like  count  1,  and 
alleges  that,  after  charging  that  the  conductor 
refused  to  assist  her,  on  account  of  the  ar- 
rangement- of  the  depot  and  track  at  said 
station,  plaintiff  conld  not  leave  said  coach 
on  the  right  without  assistance,  because  the 
coach  was  up  against  the  depot  platform, 
and  plaintiff  could  not  step  from  said  coach 
to  the  depot  vrithout  assistance,  and,  the 
ground  on  the  left-band  side  of  the  coach 
being  much  lower  than  the  coacfh,  that 
plaintiff  could  not  get  down  from  the  coach, 
and  that  when  plaintiff  att^pted  to  get  off 
said  co&tiiL  she  slipped  and  fell  between  said 
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coach  and  platfonn,  etc.  And  plaintiff  avers 
that  the  ctmductor  of  said  train  knew  of 
deTendant's  peril  In  leaving  said  coadi,  and 
willfully  and  wantonly,  and  with  reddess 
indifference  to  Oie  consequence  to  plaintiff, 
failed  and  refused  to  assist  plaintUC  In  leav- 
ing said  passenger  coach.  Count  3  is  Ideotl- 
cal  with  count  1,  except  that  it  chargeB  that 
the  conductor  willfully  and  wantonly  failed 
and  refused  to  assist  i^intlff  In  leaving  said 
train.  Count  4  is  Identical  with  count  1, 
except  that  It  charges  d^oidant  with  n^- 
ligence  in  not  imperly  maintaining  a  suit- 
able means  at  said  statlim  of  Grimes  for 
plaintiff  to  get  off  said  train  with  conven- 
ience and  safety  to  plaintiff  and  other  per- 
sons dealing  with  it;  and  plaintiff  avers 
it  was  the  duty  of  defendant  to  have  and 
maintain  a  suitable  means  of  egress  at  said 
train  at  said  station.  Count  5  Is  identical 
with  count  1,  except  that  It  charges  defend- 
ant with  negligence  In  foiling  to  maintain 
a  safe  and  convenient  means  of  egress  from 
said  train  at  Crimea 

I>emurrers  being  overruled  to  each  of  the 
counts,  defendant  pleaded  not  guilty,  and 
specially,  as  follows: 

(2)  Plaintiff  received  her  Injaries  in  the  fol- 
lowing manner:  That  while  the  coach  in  which 
she  was  riding  was  standing  on  the  aide  track 
at  Grimes,  she  undertook  to  step  from  the  plat- 
form of  the  coach  to  the  platform  of  the  station 
house,  a  distance  of  about  three  or  four  feet, 
with  the  assistance  of  one  Filcher:  that  in  do 
ing  so  she  made  a  misstep  and  fell,  and  in  this 
way  received  the  injuries  complained  of;  that 
she  could  have  safely  alighted  from  said  coach 
by  descending'  from  the  platform  by  means  of 
the  step,  and  to  a  footstool  onto  the  ground. 

On  plaintiffs  motion  the  orart  struck  this 
plea  from  the  files. 

John  B.  Tyson,  of  Montgomery,  for  appel- 
lant. H.  K.  Martin,  ct  DoOian,  for  aroeUee. 

SOMERVILLB,  J.  [1.2}  A  carrier  must 
exerdse  care  in  providing  reasonably  safe 
and  convenient  means  for  the  assistance  and 
protection  of  passengers  In  getting  on  and  off 
Its  cars.  Central  of  Ga.  Ry.  Co.  v.  Carlisle, 
2  Ala.  App.  514,  B6  South.  737;  10  C.  J.  933, 
S  1354.  "In  the  absence  of  drcumstonces 
rendering  such  assistance  necessary,  a  car- 
rier is  not  required  to  furnish  a  boarding 
or  an  alighting  passaiger  with  a  portable 
box  or  footstool.  But  where  the  car  step  Is 
unreasonably  high,  the  carrier  should  furnish 
a  box  or  footstool  to  facilitate  the  boarding 
or  alighting  of  a  passenger,  and  should  exer- 
cise due  care  to  see  that  such  box  or  stool 
Is  In  a  safe  condition,  and  Is  placed  or  used 
by  its  employes  In  a  safe  manner."  10  G.  J. 
934,  §  1354. 

[S]  Where  the  lowest  car  st^  is  not  higher 
above  the  ground  than  Is  usual  for  other  ve- 
hicles from  which  people  safely  all^t  with- 
out such  assistance,  it  has  been  held  that  a 
footstool  need  not  be  provided.  Young  v. 
Mo.  Pac.  R.  R,  Co.,  93  Mo.  App.  267;  Tex. 
Mid.  R.  R.  Co.  V.  Frey,  26  Tex.  Olv.  App.  386, 
61  S.  W.  442. 
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But  where  tbe  distance  from  tbe  step  to 
the  ground  i»  three  feet  or  thereabosts,  it  Is 
the  carrier's  dnty  to  provide  a  footstool  or 
some  other  conTenient  means  to  aid  the  pas- 
aeager  in  getting  on  or  ofF  the  car.  I.  C.  R.  R. 
Co.  T.  Cateek,  1S2  Ind.  603,  S3  N.  £.  041 ;  Cln- 
dimati,  etc,  R.  R.  Co.  t.  Bell,  T4  3.  W.  700. 
25  Ky.  Law  Rep.  10. 

[4]  If  the  proper  physical  fodlitles  are  pro- 
vided for  this  purpose,  no  daty  rests  apon 
the  carrier  In  ordinary  cases  to  render  man- 
ual assistance  to  Its  passengers,  even  though 
requested  to  do  so.  10  C.  J.  dSl.  |  1352,  5. 
The  general  rule,  and  some  of  the  exceptional 
cases,  are  stated  and  discussed  in  Central  of 
Ga.  Ry.  Co.  t.  Carlisle,  supra;  10  a  J. 
f  1353b. 

The  complaint  Is  certainly  subject  to  the 
criticism  tbat  It  la  loos^  and  InartlfldaUy 
drawn. 

[i]  In  the  first  and  third  counts,  based  on 
the  failure  or  refusal  of  the  conducts  to  as- 
dst  her  in  all^ting,  which  we  Interpret  as 
meaolng  personal  and  manual  assistance, 
plaintiff  Invokes  the  duty  of  such  assistance 
upon  the  premise  solely  that: 

"On  acconnt  of  conditions  existing  at  said 
Grimes  she  coald  not  get  off  of  said  coach  witb- 
odt  peril  to  herself  (specU^Dg);  that  it  was 
laiDing,  and  the  steps  of  said  coach  were  wet 
ind  shppery." 

lUs  is  manifestly  not  snffident  to  sbow 
a  duty  of  assistance  by  the  conductor,  for 
there  Is  no  averment  sbowlnc  any  want  of 
facilities  for  leaving  the  car  in  some  other 
way  than  by  attmupting  to  step  immediately 
across  from  the  ear  to  tbe  depot  platfbrm; 
nor  does  the  merely  wet  and  Blipiwry  condition 
of  tbe  car  steps  impose  such  a  duty.  These 
omints  were  sabject  to  several  grounds  of  the 
donnrrer,  whldi  should  have  been  sustained. 

[I]  The  seocmd  count,  like  the  first  and 
tiilrd,  is  based  on  the  tallure  or  r^sal  of  tbe 
flDndactw  to  aaalst  pUUnttff  In  leaving  the 
coadL  Here,  the  duty  of  asatotanee  Is  InvtA- 
ed  npon  the  premise  that,  "on  account  of  the 
srrangement  of  the  depot  and  tracks  at  said 
■tatlon.'*  plaintltt  could  not  unaided,  leave 
the  coadi  on  tbe  rl^it  "because  tbe  ooadi 
was  up  i^lnst  tbe  depot  platform,  and  pl^- 
tlff  could  not  step  from  lald  coach  to  the  de- 
pot wlthont  assistance;  and,  the  ground  on 
tbe  left-band  side  of  fiie  coach  being  mudi 
lower  than  the  coach,  plaintiff  could  not  get 
down  tnm  tbe  coach." 

nie  fact  that  the  ground  un  the  left  was 
mndi  lower  than  the  coadi  does  not  show  tbe 
absence  of  safe  and  convenient  ftidlltles  for 
aHglitlng.  and  does  not  show  a  duty  to  pro- 
vide a  means  for  alighting  at  another  place 
voluntarily  dUMen  by  plaintiff  for  the  pur^ 
pose;  nor  does  it  sbow,  wlthont  more,  the 
duty  of  manual  assistance  by  tbe  conductor 
<Hi  either  slda  Hence  we  conclude  tbat  dila 
count  was  also  subject  to  the  dMnurrer. 

[7]  Counts  4  and  S  are  grounded  npon  de- 
fendant's failure  to  have  and  maintain  a 


safe  and  convmteit  means  of  egress  from  its 
train  at  Orlmes,  and  we  think  they  are  euffl- 
cient,  and  not  subject  to  the  demurrer. 

[I]  Defendant's  special  plea  was  no  more 
than  the  general  issue,  and  Its  elimination  on 
plalntUTs  motion  was  not  prejudicial  error. 

II]  The  fact  that  on  former  occasions 
movable  planks  had  been  laid  across  from 
the  coach  steps  to  the  depot  platform,  and 
that  plaintiff  and  other  passengers  had  alight- 
ed by  that  means  on  that  side,  did  not  impose 
upon  defendant  the  spe<lal  duty  of  continu- 
ing that  kind  of  service,  nor  estop  !t  from 
des^natlng,  or  requiring  passengers  to  alight 
by.  other  means  at  a  dlff^nt  place. 

The  testimony  admitted  for  plaintiff  in 
this  behalf  was  not  relevant  to  any  issue  In 
the  case,  and  we  think  It  should  have  been 
excluded. 

For  the  errors  pointed  out,  Oie  Judgment 
must  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

AMDBBSON,  a  X,  and  MATFIBLD  and 
TBOHAS,  J3.,  ccmcar. 


LOVELESS  et  aL  t.  HARDT.  (6  Div.  74S.) 
(Supreme  Court  of  Alabama.    May  9,  1918.) 

1.  AssAUur  AHD  Battbbt  ^9lA— Snur-Dx- 

FEKBE. 

When  an  officer,  while  lawfully  arresting  a 

Serson  charged  with  the  commipsion  of  a  mls- 
emeanor,  Is  resisted  by  armed  force,  he  is  not 
compelled  to  retreat,  bat  may  use  such  force 
as  will  enable  him  to  overcome  the  resistance 
oflteed  him,  even  to  the  extent  of  taking  the 
life  of  the  offender,  if  he  la  actually  resisting  to 
such  an  extent  as  to  place  the  officer  in  danger 
of  his  life  or  of  great  bodily  harm. 

2.  Witnesses  «=>336— lupiiACHinRT— Pabtt. 

Plaintiff,  having  testified  in  his  own  behalf, 
was  snbject  to  impeachment  by  testimony  as  to 
his  general  reputation. 

8.  WirnEBBXB  «=9406(2)— GoimADicrkoN— lu- 

MATBBIAL  MATTEB. 

No  reversible  error  was  committed  in  ex.- 
duding  evidence  whidi  omtradicted  plaintiff 
on  an  immaterial  matter. 

Appeal  from  Circuit  Court,  Jefferson 
County ;  John  H.  Miller,  Judge. 

Action  by  Zachery  Taylor  Hardy  against 
Isaac  E.  Loveless  and  another.  From  Judg- 
ment for  plaintiff,  defendants  appeal.  Trans- 
ferred from  Court  of  Appeals  under  section 
6,  p.  449,  Acts  1911.  Reversed  and  re- 
manded. 

Suit  by  appellee  (plaintifr)  against  appel- 
lants (d^endants)  to  recover  damages  for 
an  aasautt  and  batt^  wltti  a  gun,  commit- 
ted by  the  defendants  on  tbe  plaintiff  Septem- 
ber 14.  1915.  Said  suit  resulted  in  a  verdict 
and  Judgment  for  the  plaintiff  in  the  sum 
of  $200,  from  which  the  defendants  prose- 
cute tUs  appeal. 

The,  defMidant  I.  B.  Loveless  was  a  con- 
stable of  precinct  1  in  Jefferson  county, 
and  had  a  warrant  of  arrest  for  the  plaln- 
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tiff,  nnder  the  name  of  Johnson,  as  defend- 
ants insist  be  had  represented  his  name  to 
be.  Defendant  Loveless  deputized  the  de- 
fendant G.  N.  Clements  to  go  with  him  to 
assist  in  arresting  the  plaintiff  under  said 
warrant.  It  does  not  seem  to  be  disputed 
that  the  warrant  was  a  valid  warrant  Issued 
by  an  authorized  officer  in  said  precinct, 
charging  the  plaintiff  with  a  misdemeanor, 
and  that  the  defendants  were  In  the  act  of 
making  the.  arrest  of  plaintiff  under  this 
warrant  at  the  time  of  the  Injuries  complain- 
ed of. 

The  testimony  for  the  plaintiff  tended  to 
show  that  he  lived  in  Tuscaloosa  county,  but 
had  gone  to  the  house  of  one  Evans  near 
Bessemer  on  September  14,  1915,  and  at  the 
time  the  defendants  came  up,  about  7  o'clock 
in  the  evening,  he  was  sitting  outside  of  this 
bouse,  and  had  fallen  asleep;  that  he  was 
awakened  by  their  searching  him,  and  that 
they  asked  him  his  name;  that  he  thought 
they  were  robbers,  and  were  going  to  kill 
him ;  that  he  whirled  around  from  tb&n,  and 
tb^  allot  him  In  the  elbow,  and  that  be  k^ 
nmnlng,  and  did  not  have  bU  arm  treated 
until  Bereral  days  tbraeafter,  vhoi  It  was 
necessary  to  bare  It  amputated,  which  was 
dooe.  Plaintiff's  evldoice  further  tended  to 
show  that  defendants  did  not  t^  him  they 
bad  a  warrant  for  blm,  ot  Ibat  th^  were 
arresting  him;  tbat  tbey  had  a  go^f  f"^^ 
one  bad  a  light  and  also  a  ptstol;  that  he 
lud  no  weaptm  except  a  pocketknlfe  with 
<»ie  small  tflade;  tbat  be  made  no  resistance 
nor  did  he  strike  the  officer,  or  shoot  at  them. 

A  letter  was  found  on  tbe  plaintiff,  pur- 
porting to  bare  been  written  by  we  Martha 
Hardy,  addressed  to  tbe  xriabitlff  as  "fother/* 
tn  which  It  was  stated  tbat  be  should  stay 
out  of  tbe  way ;  tbat  the  sheriff  was  looking 
for  him.  This  letter  was  ottered  in  evldeice 
by  tbe  defendants  after  tbe  plaintiff  bad  ad* 
mltted  lie  had  the  lettw  in  bis  pocket,  bad 
read  it,  and  knew  wbat  it  contained,  and 
after  he  bad  testified  that  he  did  not  know 
that  he  was  wanted  on  any  warrant  from 
Tuscaloosa  county.  The  letter  was  excluded, 
and  defendants  reserved  exceptions.  The 
warrant  which  the  def^idants  had  for  the 
arrest  of  the  plaintiff  was  not,  however,  the 
warrant  from  Tuscaloosa  county. 

The  evidence  for  the  defendants  t^ded 
to  show:  That  the  plaintiff  had  been  seen 
In  that  neighborhood  begging  and  loitering 
around,  and  had  every  appearance  of  being 
able-bodied.  That  he  came  to  the  house  of 
defendant  Clements  begging  for  something  to 
eat,  and  as  he  (Clements)  came  around  to  the 
house  plaintiff  ran,  and  that  he  (Clements) 
saw  tbe  plaintiff  again  at  Ed  Evans'  house. 
That  when  he  first  saw  tbe  plaintiff  he  was 
j:ltt]ng  in  a  chair,  and  as  plaintiff  saw  Clem- 
ents be  ran  around  the  bouse  into  the  woods, 
although  be  (Clements)  bad  said  nothing  to 
him.  That  defendant  Clements  waited  there 
about  Ave  minutes,  and  plaintiff  did  not  re- 


turn. After  observing  such  conduct,  tbe 
defendant  Clements  swore  out  a  warrant 
against  plaintiff,  charging  vagrancy.  This 
warrant  wag  turned  over  to  defendant  Love- 
less, who  was  constable,  and  who  subsequent- 
ly deputized  defendant  Clements  to  go  with 
him  to  make  the  arrest.  That  tbey  saw  tbe 
plaintiff  out  in  front  of  Evans'  house,  sitting 
in  a  cbair.  Plaintiff  gave  his  name  as  "John- 
son," and  defendants  informed  him  they  had 
a  warrant  for  him.  Thaj:  In  searching  plain- 
tiff tbey  discovered  a  pistol  inside  of  his  vest 
pocket  Plaintiff  then  struck  defendant 
Clements  with  both  fists,  and  ran  off  about 
2fi  feet  and  fired  his  pistol.  Defendant 
Clements  then  fired  a  shotgun;  this  defend- 
ant testifying: 

"I  made  do  attempt  to  shoot  him  until  after 
he  had  shot  at  me  with  a  pistol.  When  the 
pistcd  was  fired,  it  was  pointed  ri^ht  back  at 
us,  and  the  flash  came  ri^t  in  our  direction.  At 
the  time  I  shot  I  did  not  see  him,  but  shot 
where  I  saw  the  flash  from  the  pistol.  We  did 
not  see  any  more  of  him  that  night,  but.  search- 
ing aroond  in  the  woods  in  the  direction  in 
which  be  was  going,  we  found  tbe  pistt^"  wbic^ 
was  aSaceA  in  evidence  by  tbe  defendants. 

Tbe  defendant  Lovtiess  testified  substan- 
tially as  (Ud  tbe  defendant  Clements,  ^cept 
tbat  be  was  b^nd  Clements  and  was  unable 
to  bear  all  tbat  was  said  at  the  time  tbe 
search  was  made.  The  witness  further  testi- 
fied that  tbe  defendants  bad  made  no  effort  to 
shoot  at  tbe  plaintiff  until  he  bad  shot  at 
them,  and  that  immediately  after  tbe  plaintiff 
had  fired  bis  i^atol,  tbe  def^dant  Clements 
fired. 

Tbe  court  In  its  oral  charge  to  tbe  jury. 
Instructing  them  in  regard  to  the  defense  set 
up  by  tbe  defendemts,  said: 

"Tbey  must  be  free  from  fault  in  bringing  on 
the  difficulty,  and  it  was  their  duty  to  retreat, 
unless  by  doing  a>  it  would  increase  ^eir  peril, 
either  to  life  or  limb."  * 

Numerous  exceptions  were  reserved  to  por- 
tions of  tbe  oral  <3iarge  of  tbe  coturt,  among 
them  tbe  fc^lowlng; 

"In  protecting  themselves,  they  mart  be  free 
from  lault  in  bringing  on  the  difficulty,"  and 
"in  protecting  themselves  their  must  be  free  from 
fault  in  brtngmg  on  the  dimeolty,  and  it  was 
their  duty  to  retreat" 

One  Pbifer.  testifying  for  the  defendants, 
stated  that  he  was  a  notary  public  and  ex 
offldo  justice  of  the  peace  in  Tuscaloosa  coun- 
ty; that  he  bad  known  tbe  plaintiff  for  sev- 
eral years;  had  issued  process  for  him;  and 
that  plaintiff  had  left  that  county  after  tbe 
issuance  of  tbe  process,  and  had  not  been 
back.  Tbe  witness  was  asked  by  the  defend- 
ants if  be  knew  the  general  reputation  of  tbe 
plaintiff  In  the  community  in  which  he  lived, 
which  question  he  answered  in  the  affirma- 
tive. He  was  then  asked,  "Was  that  reputa- 
tion good  or  bad?"  Tbe  plaintiff  objected  to 
the  question  on  tbe  grounds  tbat  It  was  im- 
material, irrelevant,  incmnpetent  and  illegal. 
The  court  sustained  tbe  objection,  and  to  this 
ruling  of  the  court  tbe  dtfendants  reserved 
an  exception. 
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Goodwyn  &  Ross,  of  Bessemer,  for  appel- 
lants. Bonner  &  McAdory  and  Forney  Joba- 
noD,  all  of  BlnnlDgJiam,  for  appellee. 

GARDNER,  3.  On  tbe  trial  of  this  cause, 
tbe  court  Instructed  the  Juiy  that  it  was 
Kitbont  dispnte  the  defendants  were  an- 
tborixed  under  a  valid  warrant  to  arrest  the 
plaintiff,  and  the  trial  of  the  cause  seems  to 
have  proceeded  throughout  upon  this  assump- 
tion by  the  prosecution  and  the  defense.  The 
defendants  Insisted  that  they  only  resorted 
to  force  after  the  plaintiff  bad  resisted  arrest 
by  striking  the  defendant  Clements,  whirling 
from  him,  and  running  off  about  26  feet  and 
tbai  firing  at  the  defendants  with  a  pistol, 
Tblch  they  had  found  on  bis  person,  and 
tbat  what  they  did  was  therefore  in  self- 
defoise:  In  instructing  the  jury  upon  this 
tbeory  ot  the  defense,  the  court  <diarged  them 
that,  before  the  defendants  can  invoke  the 
doctrine  ot  self-defense  In  this  caase,  they 
must  first  establish  their  freedom  from  fault 
lo '  bringing  on  the  difficulty,  and  further 
dialled  that  they  were  under  a  duty  to  re- 
treat unless  by  so  doing  they  would  Increase 
the  peril  to  th^selves.  In  Blrt  t.  State,  166 
Ala.  29,  46  South.  858,  Is  the  following  quota- 
don  taken  from  the  case  of  Clements  t.  State, 
50  Ala.  110,  whidi  is  here  pertinent: 

"In  all  cases,  whether  civil  or  criminal,  where 
persons  having  aatbority  to  arrest  or  imprlBon, 
and  waf  proper  means,  *  *  *  are  resisted 
ID  ao  doing,  tney  maj  repd  force  with  fence, 
and  need  not  give  back ;  and.  if  the  party  mak- 
ing the  reiutance  is  uoavolaably  killed  in  the 
atmggle,  this  homicide  is  justifiable." 

In  the  Blrt  Case  It  was  further  said: 
"The  doctrine  ot  self-defense  has  no  applica- 
tion  in  sQch  cases,  because  it  Is  the  duty  of  tiie 
officer  to  effect  the  arrest  or  imiudsonment  of  the 
offender  withoat  the  use  of  unnecessary  or  im- 
propw  licdence.  •  *  •  This  duty  could  not 
be  perframeiJ  if  any  element  of  self-defense  was 
essential  to  the  protection  of  the  officer.  He 
must,  to  do  his  duty,  become  the  aggressor,  and 
IB  no  vnut  is  he  required  to  retreat  beftwe  an 
uaaiUng  prlacHier." 

In  Holland  t.  States  162  Ala.  S,  60  South. 
21B,  the  court  said: 

"While  an  officer  having  a  warrant  of  arrest 
ti  justifiable  in  killing  one  charged  with  a  felony, 
if  be  resist  or  Sees,  this  rule  does  not  prev^l 
as  to  arrest  of  p^wns  charged  wit^  misde- 
meanors. 'When  an  attempted  arrest  is  for 
aa  (wdinary  misdemeanor  or  in  a  dvil  action, 
life  can  only  be  taken  by  the  officer  where  the 
peraui  arrested  resists  by  force,  and  so  endan- 
sen  tlie  life  or  person  of  the  officer  as  to  make 
socb  Inlthig  necessary  in  seU-defeoee.'  Kerr 
on  Homicide,  187 ;  Blrt  t.  State,  156  Ala.  29, 
46  So.  858;  Clements  T.  State,  SO  Ala.  117.  If 
the  cirenmstancea  show  a  willful  murder,  rather 
dian  an  attempt  to  arrest  the  deceased,  the  war- 
rant can  be  of  no  benefit  to  the  defendant.  21 
Gyc.  9C3.  and  authorities  cited  in  note  89.  On 
the  other  hand,  if  the  defendant  is  armed  with 
a  legal  warrant,  be  baa  the  lawfnl  rieht  to  wter 
the  premiseB  of  the  deceased,  Is  onaer  no  duty 
to  ntreat  in  case  of  resistance,  and  can  repel 
any  force  used  by  the  deceased,  not  in  excess 
ot  what  may  be  neceasary  to  noake  the  arrest 
or  to  vntaet  his  life  or  himself  from  serious 
bodily  baiin." 


[1]  It  la  recognized  as  a  general  rule  Qiat 
in  a  case  of  a  misdemeanor  an  officer  has  no 
right,  ezceixt  in  self-d^«nse,  to  kill  the  offend- 
er, either  In  attempting  to  make  an  arrest,  or 
In  preventing  his  escape  after  arrest.  Tet 
when  an  officer,  while  lawfully  arresting  a 
person  charged  with  the  commission  of  a 
misdemeanor  is  related  by  armed  force,  he 
Is  not  compelled  to  retreat,  but  may  use  such 
force  as  will  enable  him  to  overcome  the  re- 
sistance offered  him,  even  to  the  extent  of 
taking  the  life  of  the  offender,  if  he  Is  actual- 
ly resisting  to  such  an  extent  as  to  place  the 
officer  in  danger  of  bis  life  or  of  great  bodily 
harm.  2  R.  C.  473,  and  authorities  dted  in 
note;  State  v.  Garrett,  84  Am.  Dec.  359; 
note  to  State  v.  Smith,  4  Ann.  Cas.  758.  It 
was  this  defense  which  the  d^endants  here 
sought  to  Interpose.  The  charges  of  the  court 
to  the  Jury,  therefore,  exceptions  to  which 
were  reserved,  as  Indicated,  were  not  in  ac- 
cord with  this  principle.  "Hie  giving  of  such 
instmctlMiB  constitutes  »rror  tot  which  this 
cause  must  be  reversed. 

[2]  The  evidence  for  the  reepectlTe  par- 
ties was  in  sharp  conflict.  The  plaintiff  tes- 
tified in  his  own  behalf.  The  witness  Phlfer 
examined  by  the  defendants  testified  that  he 
knew  the  general  reputation  of  the  plaintiff 
in  the  community  in  which  he  lived.  We 
think  reversible  error  was  Ctmunltted  in  the 
conrt  sustaining  the  objection  of  the  plaintiff 
to  the  question  propounded  this  witness  as 
to  whether  or  not  such  reputation  was  good 
or  bad,  and  this  error  does  not  appear  to 
have  been  subsequently  cured.  The  plaintiff 
having  become  a  witness  in  the  cause  was 
subject  to  such  Impeaching  testimony.  Brown 
V.  Moon,  196  Ala.  891,  72  South.  29;  Kllgore 
V.  State,  124  Ala.  24,  27  South.  4. 

[)]  While  the  letter  found  on  the  plaintiff 
contained  Information  as  to  a  warrant  from 
Tuscaloosa  county  and  tended  to  contradict 
plaintiff,  yet  this  was  not  the  warrant  on 
which  the  arrest  was  attempted  to  be  mad& 
and  was  therefore  Immaterial.  No  reversible 
error  was  committed  by  the  court  In  sus- 
taining the  objecUcot  to  the  introductioii  of 
such  letter  in  evlclaic^  relattog  to  an  imma- 
terial matt». 

For  the  errors  Indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded. 

Beveraed  and  rwnanded. 

ANDERSON,  C.  J.,  and  McCLEXJL&N  and 
SATRE,  JJ.,  concur. 


MOBILE  BLEOTBIO  00.  T.  OITY  OF  MO- 
BILE,  a  Div.  88.) 

(Supreme  Court  of  Alabama.    May  9,  1918.) 

1.  GoBPoaATioirB  ^s>386— TTiffSA  Yzkbs  Aoxb 

— Kathication. 
Acts  ultra  vires  a  corporation,  as  distin- 
guished from  those  ultra  rires  the  agents,  can< 
not  be  ratified. 
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2.  Contracts  ^=»24e— At-tebation— ErpEcr. 

An  agreement  when  cbanged  hj  mutual  con- 
aent  oi  the  parties  becomes  a  new  agreement 
taking  tbe  place  of  the  old  and  cooaisting  of  the 
new  terms  and  so  much  of  tbe  old  agreement  as 
the  parties  have  agreed  shall  remain  unchanged. 

3.  Constitutional  Law  «=»121(2)  —  Oblioa- 

TION  OF  CONTRACP— CoNTBACra  TO  FUBNISH 

Elrctrtcity. 
Code  1907,  f  1260,  empowering  a  munici- 
pality to  contract  for  fumiBhing  electricity  to 
the  city  or  town,  authorizes  a  municipal)^  to 
contract  for  its  Inhabitants  for  a  Sxed  and  rea- 
sonable period,  and  Bucfa  contracts  are  protected 
under  tbe  iaritdable  contract  clauBes  of  the  atate 
and  federal  Constitutiona 

4.  Electricitt  «=>11— iJOHTraa  Oontbacts 
—Rates— "PsRPcruAixY." 

A  contract  under  authority  of  Code  1907,  S 
1260,  between  municipality  and  an  electric  com- 
pany to  fumiah  light  and  current  to  tbe  city  for 
10  years,  and  fixing  maximum  rates  for  supply- 
ing citizens  "to  remain  in  force  perpetually," 
though  void  In  so  far  as  it  makes  rate  perpetual, 
will  be  enforced  during  period  ot  80  year*  in 
analogr  to  Const  1901.  t  228;  limiting  terms  ot 
franchises  to  that  period. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perpet- 
ually.] 

6.  SpKcmc  Pbbforuanob  <^7G— GfHTTBAOrs 
—Continuous  Acts. 
A  bill  by  a  municipality  to  enjoin  an  elec- 
tric company  from  increasing  its  rates  and  from 
depriving  the  subscribers  who  failed  to  pay  tbe 
increased  rate  of  current,  while  in  the  nature 
ot  a  bill  tar  ipecific  performance  of  a  contract, 
does  not  call  for  the  continiioas  performance 
thereof  through  a  series  of  years,  and  is  not 
tberef(we  witboat  cQuity. 

6.  In JUNCiTON  <S=>B9(2)  —  Adbquatc  Remedy 
AT  Law  —  Enfobcembnt  of  ConiBAom  — 
"PuBLio  Sebticb  Cobpobation." 
A  city  may  maintain  a  bill  to  enjoin  an  elec- 
tric company  from  increasing  rates  as  to  its 
citizens,  notwithstanding  that  the  citizens  could 
redress  the  wrong  individually  or  collectively; 
the  object  being  to  prevent  a  iM>SBible  loss  or  in- 
convenience to  thtm  by  noncompliance  with  the 
contract  between  tbe  city  as  tbe  representative 
of  the  consumers  and  the  company  to  fomisb 
light,  tbe  fwmpany  being  a  pnbuc  serrice  corpo- 
ration. 

[Ed.  Kote.— For  other  d^itions,  see  Words 
and  Phrases.  First  and  Second  -Series,  Public 
Service  Corporation.] 

Am)eal  from  (Srcult  Court,  Mobile  County; 
Claude  A.  Grayson,  Judge. 

BlU  by  tbe  City  of  MobUe  against  the  Mo- 
bile Electric  Company  to  enjoin  respondent, 
its  officers,  emplc^es,  etc,  first,  from  estab- 
lishing and  adopting  a  schedule  of  rates  for 
currency  suppUed  tbe  dty  of  Mobile  and  from 
charging  the  general  castomezs  of  respondent 
In  tbe  dty  of  Mobile  for  dectrlc  current  an 
amount  In  excess  of  tbe  rate  spectfled  in  the 
contract  of  December  31,  1906,  as  amended, 
and  from  cutting  off  currmt  from  those  who 
failed  to  pay  the  amount  in  excess  of  the 
rates  specified.  From  a  decree  orerruling  de- 
murrers to  tbe  bill,  respondent  appeals.  Af- 
firmed. 

Inge  &  Kllborn  and  Harry  T.  Smith  ft 
CafFey.  all  of  Mobile,  for  appellant  Robert 
H.  SuQltb,  of  Mobile,  for  appellee. 


ANDERSON,  O.  J.  While  the  dty  of  Mo- 
bile had  the  authority,  under  its  charter  pow- 
ers, given  by  the  Act  of  1900-01,  p.  2342,  to 
contract  with  the  respondent  corporation  for 
supplying  lights  for  public  purposes.  It  may 
be  conceded  that  It  had  no  authority  thereun- 
der to  contract  for  supplying  lights  to  the 
citizens  and  that  the  part  of  the  contract  as 
dealt  with  supplying  lights  to  the  citizens 
was  ultra  vires  the  munldpallty  and  void. 
The  original  contract  however,  was  modified, 
and  executed  as  changed  or  modified  after 
the  enactment  of  section  1260  of  the  Code  of 
1907,  and  the  new  or  modified  contract  was 
authorized  by  said  statute. 

[1 ,  2]  The  doctrine  Is  well  established  that 
acta  ultra  vires  a  corporation,  as  distinguish- 
ed from  those  ultra  vires  tbe  agents,  cannot 
be  ratified,  but  we  think  that  the  contract 
made  In  1910  was  more  than  a  mere  rattflca- 
tion  of  the  old  contract  It  involved  a  cbai^e 
In  tbe  original  contract  and  there  was  a  re- 
executltm  of  same  as  dianged,  and,  while  the 
change  may  have  be^  slight.  It  was  deemed 
of  importance  to  tbe  contracttng  parties  and 
prodnced  benefits  or  detriment  to  the  <Hie  or 
the  o^her.  "An  agreement,  when  dianged  by 
mutual  consent  of  the  parties,  becomes  a  new^ 
agreement,  whldi  takes  the  place  ot  tbe  old 
and  omsists  of  the  new  terms  and  aa  mnch 
of  the  old  agreement  as  tbe  parties  have 
agreed  shall  remain  unchanged."  13  Corpus 
Juris,  p.  09S,  I  616;  Sbrlner  v.  Craft.  166  Ala. 
146,  61  South.  884^  28  U  B.  A.  (N.  8.)  450,  1S» 
Am.  St  IteP.  19;  ElUott  on  Contr.  voL  8.  If 
1809  and  1987. 

[3]  Section  1200  of  the  Oode  of  1907,  among 
other  tUngs,  authorizes  tbe  munldpallty  to 
contract  tor  furnishing  electrlcUy  to  Ono  dty 
or  town,  and  statutes  quite  stmUar  to  tbis 
one  have  heretofore  been  construed  as  authop- 
lalng  a  munldpallty  to  contract  for  water  for 
Its  Inhabitants  tor  a  fixed  and  reasonable 
period,  and  such  contracts  are  protected  ixn- 
der  the  inviolable  contract  clauses  of  Ibe  Con- 
stitution, state  and  federaL  Bessemer  Water 
Co.  V.  Bessemer,  162  Ala.  S91,  44  Soulb.  663; 
Mltdiell  V.  Gadsden;  145  Ala.  187.  40  South. 
360;  Weller  v.  Gadsden,  141  Ala.  642,  37 
South.  682,  3  Ann.  Cas.  &81;  Freeport  Water 
Oo.  V.  Freeport,  180  U.  S.  687,  21  Sup.  Ct 
493,  45  L.  Sd.  679 ;  Los  Angeles  v.  Los  Ange- 
les Water  Co.,  177  U.  S.  558.  20  Sup.  Ct  736, 
44  Ii.  Ed.  886. 

[4]  Tbe  appellant  contends  that  while  tbe 
word  "perpetualy"  means  forever  or  eternal. 
It  also  means  continually,  uninterrupted,  etc. 
and  that  as  a  holding  that  the  word  "perpetu- 
ally" as  used  In  the  contract  meant  forever 
would  render  it  void,  it  should  be  so  inter- 
preted as  to  render  the  contract  legal  in  its 
entirety,  and  tliat  tbe  word  as  used  meant 
that  the  rate  should  be  maintained  contin- 
uously and  uninterruptedly  during  the  10- 
year  period  of  the  omtract,  and  not  tibat  tbe 
rate  was  to  be  maintained  tor  all  tim& 
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IKe  OMtnct  In  aaesUoa  flnt  provldra  Cor 
fornishing  the  dty  certain  lamps  and  current 
to  U^t  tlie  same,  "tor  tiie  term  of  10  years, 
begUining  on  tbe  1st  day  of  Norember,  1907, 
ud  eodtni^  with  the  Slat  day  of  QcbAer, 
^r*;  secmd,  to  lii^t  tbe  market  taouae  of 
tbe  dty  of  Mobile  "dnrlug  the  term  of  this 
eoDtract";  third,  to  famish  certain  electric 
cnrroit  on  the  24-lumr  Incandescent  drcnlt 
on  a  meter  basis,  "during  the  life  of  this  con- 
tract" It  will  be  observed  that  In  dealing 
vith  what  Is  to  be  furnished  the  dty  for  pub- 
lic purposes,  that  Is,  arc  lamps  lighting  the 
market  honse  and  the  current  on  the  Incan- 
descent circuit,  the  period  Is  specifically  fix- 
ed for  the  lO-year  term  of  the  ccmtract.  But 
vben  dealing  with  maximum  rates  for  sup- 
plying the  dtizens,  we  find  no  spedflcatlons 
limiting  tlie  period  to  10  years,  or  during  the 
term  of  the  contract  Ibis  clause  of  the  con- 
tract proTidoi: 

"In  farther  consideration  of  the  said  payments 
br  tbe  Bald  dty  of  MobOe,  the  Uobile  Electric 
CoinpanT  does  nereby  agree  to  tbe  establishment 
of  tbe  tfdlomng  maximDm  rates  for  the  sale 
tod  distribution  of  eledridty  over  a  system  of 
poles  and  wins  throughout  tiie  dtj  en  Mobile 
to  remain  In  f wee  perpetuany.** 

Therefore,  In  dealing  with  the  service  to 
be  given  the  dty  for  public  lights  the  time  lim- 
it is  fixed  as  10  years,  or  during  the  life  of  the 
contract,  but  In  dealing  with  the  rate  for  fnr- 
nLshing  the  tohabltants  with  electrldty  It  Is 
to  be  maintained,  not  for  10  years,  but  "per- 
petually." It  Is  true  that  following  the 
ecbedule  of  rates  there  is  a  clause  In  the  con- 
tract providing  for  a  discount  in  the  fbllow- 
Ing  language: 

"A  discount  of  2  eents  per  E.  W.  H.  to  be 
allowed  m  tbe  above  rates  If  bllls  are  ptid  witli- 
in  10  days  after  the  said  bills  have  been  ren- 
dered, except  that  during  the  10  years  of  this 
contract  tne  rata  mentioned  above  from  0  to 
50  dull  be  10  cents  per  K.  W.  H.  leas  a  dis- 
coont  ct  8  omts  pnr  K.  W.  H.  If  paU  within 
ten  days  after  the  rendering  of  the  bill  there- 
for." 

This  was  in  no  sense  a.  limitation  <m  the 
time  for  maintaining  tbe  rate  and  supplying 
the  llghta,  bat  merely  a  proviston  for  a  dis- 
count of  3  cents  as  to  a  certain  Item  during 
tbe  limited  period  of  10  years,  referring,  of 
course,  to  the  10-year  period  for  service  to 
tlte  dty,  indicating^  that  the  dlscoont  should 
be  bnt  2  cents  thereafter  as  tA  the  entire 
icbedulek  It  did  not  limit  tbe  maintenance  of 
the  rate  to  10  yean,  or  terminate  tbe  ei^ize 
OMitraet  la  10  year^  bat  api^ed  the  10-year 
period  only  to  the  exception  by  allowing  a 
S-ceat  discount  as  to  a  certain  Item.  It  Is 
manifest  that  the  words  osed,  "except  dur- 
ing the  10  years  of  tliis  cmtraet,"  were  iit- 
teoded  to  except  the  discount  rate  as  to  a 
certain  Item  from  a  longer  term  and  carved 
out  a  10-year  period  from  this  long»  term. 
We  are  at  the  t^inlon  that  the  contract  neg- 
atives any  Intention  of  limiting  the  period  of 
maintaining  rates  to  the  dtizens  to  the  10- 
year  period  awUcable  to  the  service  to  the 
dty,  and  that  the  parties  thereto  contemplat- 


ed that  the  rate  should  ctrntinae  "perpetual- 
ly," or  80  long  as  they  could  lawfully  contract 
for  the  maintenance  of  some. 

The  statute  (section  1260  of  the  Code  of 
190T)  anthorlzed  the  contract  In  questitm,  and 
provides  no  limitation  upon  the  duration  of 
same,  though  It  Is  the  policy  of  the  law  to 
declare  contracts  of  this  character  unenforce- 
able for  an  Indefinite  time  and  unreasonable 
I>eriod,  upon  the  theory  that,  while  there  may 
be  no  statutory  inhibition,  tbe  munlcipalty 
cannot.  In  the  exercise  of  Its  delegated  con- 
tractual right,  perpetually  or  for  an  unrea- 
sonable time  fasten  upon  the  taxpayers  and 
inhabitants  rates  and  obligations  that  cannot 
be  changed  or  regulated  during  reasonable  In- 
tervals so  as  to  meet  dianged  conditions  and 
thereby  void  extortion  and  oppression.  Mc- 
QullUn  on  Mun.  Corp..  pp.  S71S,  3719 ;  Home 
TeL  Co.  V.  Los  Angeles,  211  U.  S.  265,  29  Sup. 
Ct.  50,  53  L.  Ed.  176;  Bessemer  v.  Bessemer 
Water  Works,  supra.  Such  contracts  are  "not 
spedally  prolilbited  or  made  void  In  toto  by 
any  statute  of  this  state,  but  are  deemed  In- 
valid under  the  polity  of  our  law  to  the  ex- 
tent to  which  they  may  transcend  a  reason- 
able and  lawful  period.  Nor  do  they  belong 
to  that  class  which  are  void  because  contrary 
to  public  morals,  ete.  It  Is  only  the  excess 
which  offends  against  the  policy  of  the  law 
and  which  wlU  be  separated  from  the  valid 
period  and  declared  unenforceable.  Robert- 
son V.  Hayes,  83  Ala.  290, 3  South.  674;  Tram- 
mell  V.  Chambers  County,  03  Ala.  388, 9  South. 
816;  Weller  v.  City  of  Gadsden,  141  Ala.  642. 
37  South.  682,  3  Ann.  Cas.  981. 

In  the  Bobertson  Case,  supra,  the  court 
dealt  with  a  lease  for  a  term  beyond  the  pe- 
riod fixed  by  the  statute,  and  held  that  the 
statute  operated  only  against  the  excess  and 
that  the  lease  was  valid  for  the  term  author- 
ized, distinguishing  our  statute  from  the  New 
Tork  one.  The  Trammell  Oase,  supra.  In- 
volved a  contract  for  the  hire  of  convicts  ex- 
tending beyond  the  period  authorized  by  the 
statute,  and  the  court,  dting  the  Robertson 
Case,  hdd  that  the  contract  was  not  void  In 
toto  and  If  void  to  any  extent  was  only  so 
as  to  the  excess.  The  Weller  Case,  supra,  ts 
directly  In  point,  except  that  tbe  contract 
there  was  for  water  Instead  of  lights,  and  the 
cvlnlon  ct  Tyson,  J.,  states,  In  effect,  that 
should  the  contract  cover  a  prohibited  pe> 
rlod  It  would  be  dedared  invalid  for  tbe  er- 
cess  beymd  tbe  permissible  period.  It  is 
true  the  condusion,  rather  than  the  opinion, 
was  adcvted  by  the  court,  but  said  (vbaion 
was  subsequently  practically  approved  and 
adopted  in  the  case  of  Mitchell  v.  Gadsden, 
145  Ala.  137,  40  Soatb.  860. 

It  is  therefore  manifest,  regardless  of  the 
views  of  some  of  -the  other  courts,  that  our 
own  court  has  uniformly  held  that  such  con- 
tracts are  sparable,  and  have  enforced  them 
when  not  prohibited  or  void  in  toto,  to  the 
otent  that  they  are  not  pr<Aibited,  striking 
down  only  the  excess,  or  the  part  which  is  * 
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probiblted.  We,  ot  course,  realize  that  courts 
cannot  make  contracts  for  parties,  and  that 
the  raiforcement  of  one  materially  different 
from  the  one  they  made  would  be  the  equiva- 
lent of  making  a  new  contract,  but  upholding 
the  present  contract  to  the  extent  of  its  le- 
gality and  declining  to  enforce  the  same  be- 
yond a  lawful  period  does  not  result  in  mak- 
ing a  new  ccmtract,  or  the  enforcement  of 
obligations  not  Incurred.  It  Is  evident  tliat 
the  parties  intended  that  the  rate  provided 
Bhould  be  maintained  for  all  time  and  which 
Included  any  lawful  period  of  duration,  and 
that  it  was  expected  tliat  each  party  to  the 
contract  would  live  up  to  same  so  long  as 
they  were  legally  permitted  to  do  so.  We 
hold  that  this  clause  of  the  contract  Is  still 
bindlog  upon  the  parties  thereto  and  requires 
them  to  live  up  to  same  for  the  maximum 
period  fixed  by  law  for  the  life  of  such  con- 
traf:t  and  which  seems  to  be  80  years.  While 
no  fixed  period  has  been  heretofore  annoimc- 
ed  as  to  the  duration  of  contracts  like  the  one 
under  consideration  It  has  been  several  times 
intimated  by  this  court  that,  as  section  228 
of  the  Constitatlon  of  1901  limits  certain 
fraochises  to  30  years,  this  should  create,  by 
way  of  analogy,  a  rule  to  be  applied  to  con- 
tracts of  this  character.  Bessemer  Oase,  su- 
pra. We  therefore  think*  and  accordingly 
bold,  that  the  contract,  in  so  far  as  It  applies 
to  famishing  electricity  to  the  Inhabitants 
as  distinguished  from  the  dty  for  public  par- 
poses,  and  fixing  a  rate  for  same,  terminates 
30  years  from  the  execution  oi  the  new  con- 
tract, modifying  the  <Ad  one,  to  wit,  1901,  un- 
leas  the  respondentia  trant^lse  sotmer  expires. 
If  the  frandilBe  ex^rea  before  the  30-year 
period,  the  present  ocmtract  shall  ternrinate 
ttiOTewitb. 

We  are  not  unndndfol  ot  the  fact  that  the 
rule  in  tlils  state  of  holding  contracts,  not 
malum  In  se,  invalid  only  as  to  the  time  un- 
authorized is  not  In  accord  with  several  cases 
by  other  courts,  notably  the  case  of  Westmin- 
ster T.  Westminstra  Waterworks,  98  Md. 
BBl,  56  AtL  990,  64  L.  B.  A.  630,  103  Am.  St 
Rep.  424.  We  are  supported,  liowever,  by  the 
Kansas  court  in  the  case  of  Columbus  Water- 
worka  r.  Oolumbus,  48  Kan.  99,  28  Pac.  1097, 
15  L.  R.  A.  354,  and  the  United  States  Su- 
preme Court  in  tile  case  of  Oregon  Navigation 
Co.  V.  Wlnsor,  20  WaU.  64,  22  U  Ed.  315. 
See.  also,  McCuIlougb  v.  Smith,  243  Fed.  823, 
150  C.  C.  A.  335,  and  many  cases  there  dted. 
And  Just  what  our  holding  would  be  as  an 
original  proposition  matters  not  as  the  pres- 
ent rule  was  announced  in  the  Robertson  and 
Trammell  Cases,  supra,  more  than  a  quarter 
of  a  century  ago  and  operated  as  notice  to 
contracting  parties  that,  although  they  made 
contracts  for  a  period  beyond  the  lawful  limit, 
the  excess  would  be  disregarded  and  the  con- 
tract upheld  for  such  period  as  was  author- 
ized. True,  the  Robertson  Case  dealt  with  a 
lease,  but  the  doctrine  was  applied  in  the 
Trammell  Case  to  a  contract  of  hlr& 


The  cases  of  Greenville  v.  Oreenvllle  Wat- 
er Works.  125  Ala.  625.  27  South.  761.  and 
Montgomery  v.  Water  Works,  79  Ala.  233, 
bave  but  little  bearing  upon  the  question 
here  the  one  way  or  the  other.  .They  in  ef- 
fect, proceeded  upon  the  assumption  that 
whether  the  contract  was  void  or  not  it  could 
be  enforced  as  to  the  executed  part  of  same 
from  year  to  year.  or.  If  v<rid  In  toto  when  the 
water  was  furnished  and  consumed  the  tran- 
saction would  be  treated  as  renewed  from 
month  to  month  and  year  to  year.  Ndther  of 
these  cases  Involved  an  enforcement  of  the 
contract  for  the  full  period  or  the  determina- 
tion of  the  question  now  under  consideration. 

[6]  It  is  insisted  that  the  blU  Is  without 
equity  because  it  Invokes  the  specific  perform- 
ance of  a  contract  involving  the  perform- 
ance of  continous  reciprocal  duties;  that 
the  citizens  have  a  plain  and  adequate  remedy 
at  law;  and  that  the  municipality  cannot 
maintain  such  a  bllL  There  Is  no  merit  in 
this  contention  as  the  bill  has  equity  upon  the 
authority  of  Bienvlile  Water  Co.  v.  Mobile, 
U2  Ala.  260,  20  South.  742,  33  L.  R.  A.  59, 
67  Am.  St.  Rep.  28,  and  the  well-considered 
case  by  the  Maryland  court  of  Washington 
Water  Co.  v.  Mayor  of  Hagerstown,  116  Md. 
497,  82  Atl.  826.  Ann.  Cas.  1913C,  1022.  While 
the  bill  is  In  the  nature  of  a  bill  for  specific 
performance  of  a  ccmtract,  it  does  not  call 
for  the  continuous  performance  of  same  by  all 
the  parties  thereto  running  through  a  series 
of  years;  it  seeks  by  the  negative  means  of  In- 
junction the  enforcement  4^  a  public  dut^  by 
preventing  the  respc^dents  from  shutting  off 
the  lights  of  the  citizens  who  comply  with 
the  terms  of  an  existing  contract  pladng  up- 
on the  respondent  tbB  dlscharSB  of  a  public 
duty. 

[I]  Hie  dUy  hafl  Oie  authori^  to  fite  the 
btU,  notwithstanding  the  dttzena  could  re- 
dress the  wrcmg  individually  or  collectively. 
Authorities,  supra.  The  suit  is  not  to  recover 
loss  or  Injury  suffered  by  an  Individual,  but 
is  brought  by  the  munidpallty,  representing 
the  inhabitants,  to  prevent  a  possible  loss  or 
inconvenience  to  them  by  a  ntmcompUance 
on  the  part  of  the  respondfflt  with  the  con- 
tract made  by  it  with  the  complainant  The 
contract  was  made  by  the  dty  as  the  repre- 
sentative of  the  consumers,  and  it  Is  in  that 
capadty  that  the  dty  is  now  ading  to  pro- 
tect the  inhabitants  from  the  breadi  by  the 
resiKindent  of  a  public  duty.  It  Is  true  tliat 
the  contract  Is  a  continuing  one,  and  Is  the 
sort  of  contract  that  cannot  be  decreed  to 
be  spedflcally  performed  in  the  sense  In  which 
the  word  Is  generally  used;  but  It  Is  quite 
clear  that  the  court  may  exerdse  jurisdiction 
by  Injunction  to  deter  the  defendant  from 
openly  breaking  It  by  failing  to  perform  a  pub- 
lic duty  thereby  assumed.  Hence  this  cause  Is 
unlike  the  Alabama  cases  dted  and  relied  up- 
on by  appdlant's  counsel.  The  case  of  Gulf 
Compress  Co.  v.  Harris.  Cortner  &  Co.,  168 
Ala.  354, 48  South.  477, 24  L.  B.  A.  (N.  S.)  S99, 
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Is  not  In  conlHct  ivlfb  tito  ptMRDt  iMAdlni,  for 
while  boIdlDff  that  tbe  comprett  was  not  a 

"imbUc  serrlce"  ccnporatkm  In  tiie  caM  of  a 
rallroaa  serving  as  a  public  carrier  (we  may 

add  Uuit  a  oorporatlmi  like  tbls  respondeDt  la 
a  "public  aerrlce"  corporation),  the  optnlon  In 
the  Oompreas  Case,  stqira,  ezprestly  goarda 
the  holding  by  stating  that  ^'equitable  reme- 
dies mi^t  be  sought  and  applied  in  the  former 
when  they  would  not  be  in  the  latter." 

The  trial  court  did  not  err  la  ornmllng 
the  donarrers  to  ttie  UU  of  complaint,  and 
tbe  decree  la  affirmed. 

Affirmed. 

McGLBIZiAN.  SAYBB,  and  OABDNIBB* 
JJe,  Goncnr. 


LOUISTXUiA  &  M.  B.  00.  T.  JOHNSON. 
(6  DiT.  6240 
(Soprme  Ooort  at  Alabama.    April  4,  1918.) 

1.  RaIZJWADS  9s»30O— GBOSSING  ACOIblITT— 
TSEBPASBEB. 

A  child  croanns  a  track  at  a  croaaing  tha 
public  were  accustomed  to  use  la  not  a  tres- 
passer. 

2.  Kaxlboads  ^9347(9)— C^bbinq  Acoidkitt 

— EVIDKNCa. 

In  action  for  injuries  to  one  crosring  a 
trade  b]r  beiBg  struck  by  a  car  iwopeUed  by  other 
cars  "kitAed"  down  the  track  with  no  one  on 
them  to  keep  a  lookout  or  give  warning,  evi- 
dence of  long-oontinued  use  of  the  crossmg  by 
the  public  was  admiaaible  to  sliow  the  du^  of 
locAout  at  the  croaiuig  by  those  switching  eara. 

3.  Raxlboads  «=»350(14)  —  CaoflSiNa  Aoci- 

DXTTT— QinsnonS  TOE  JUBT. 

Where  plaintiff,  a  14  year  old  child,  testi- 
fied that  while  erosaing  oie  track,  after  she 
bad  stot^ied,  looked,  and  listened,  she  was  struck 
by  a  standing  car  propelled  by  oth»  cars 
"kitted"  loose  down  the  tntk,  wUiunit  warning, 
she  was  not  gailty  of  ooDtribntory  ncgUgenos  aa 
a  matter  of  law. 

4.  Railroads  ©=9848(7) — Caoaama  Aogidkkt 

— QpXBnONB-  FOB  JUBT. 
That  plaintiff,  run  over  while  crosalng  a 
track,  was  injured  only  as  to  her  hands  and 
arms  did  not  alone  authorize  t^e  Jury  to  find 
she  was  crawling  under  a  car  when  injured. 

Appeal  from  Circuit  Ooort,  Jefferson  Comi- 
ty ;  J.  a  B.  Owln,  Jadge. 

Action  by  Laura  Johnson,  pro  ami,  against 
tlie  Louisville  &  Nashyllle  Railroad  Company. 
From  a  Judgment  for  plaintiff^  defendant  ap- 
peala  Affirmed. 

This  canae  was  tried  upon  count  1*  the 
plea  of  general  issu^  and.  In  short  consent, 
Oie  i^ea  ot  contributory  negligence,  resulting 
in  a  Judgmoit  for  the  plaintiff  in  the  smn  of 
fl,GOO,  from  which  judgment  the  defendant 
prosecutes  this  appeal. 
Count  1  of  the  complaint  reads  as  foUo\ra: 
"Plaintiff.  Laura  Johnson,  who  aues  by  next 
friend,  Janle  Moore,  daims  of  defendant  fSJ>00, 
tar  that  hovtoforc  on.  to  wit,  March  8,  1916, 
the  d^endaat  was  engaged  in  a  general  rail- 
road basiness  and  operatmg  railroad  trains  pro- 
pelled by  steam  locomotiTes  on  a  railroad  in  the 
t^y  ot  Bessemer,  a  mmiiGipal  oorporation.  In 
JeSersoD  eounty,  Ala.  And  the  plaintiff  says 
that  while  riie  was  then  and  there  walking 


straight  aerosa  defnidant's  ralhoad  tra^  vlQt 

out  loitering  or  lingering  therecm,  at  a  point 
where  the  public,  inclading  a  large  number  <^ 
people  then  and  there  customarily  and  freguont- 
jy  walked  across  said  tnu^  Uie  defendsnt^a 
sgcnt  or  strvant,  whose  nante  to  the  i^aintiff  i» 
unknown,  in  charge  of  tme  of  said  trains,  and 
while  acting  within  the  Une  and  scope  of  his 
unployment,  negligently  caused  a  railroad  car 
to  then  ami  thore  run  violently  against  A* 
plaintiff,  and  as  a  pnndmate  reamt  of  said  nsg- 
ligence  the  plaintiff  received  the  following  per- 
sonal Injuries  and  damage,  to  wit:  A  large  part 
ci.  her  hand  was  cot  o^  her  arm  was  crushed, 
naahed,  and  lmk«i,  and  her  f»ther  hand  bro* 
km,  masked,  and  bruiaed,  and  she  was  othw 
wise  more  or  less  bruiaea  and  contused  about 
the  body  and  limbs,  and  has  been '  caused  to 
suffer  great  phvsical  pain  and  mental  anguiah, 
has  been  grestiy  dimignred,  snd  rendered  par- 
mansntly  less  aUe  to  work  and  earn  money,  to 
her  damage  aforesaid.  And  the  plaintiff  sajra 
that  she  was  then  and  there  at  the  time  of  her 
said  indariea  a  minor  of  young  and  tender  years, 
to  wit,  18  years  ol  a^'* 

Hie  testlnuHiy  for  the  plalntUf  tended  to 
Bhow  that  od  March  8^  IfKlO,  her  mottker  bad 
sent  ber  <»i  bnslneBB  to  the  home  of  one  Sam 
Wilder,  who  also  lived  In  th»  dty  of  Bcaao-. 
mer.  That  at  tbe  ttme  Bhe  was  betwem  IS 
and  14  years  of  age,  and  that  <me  John  Mar- 
shall, who  was  about,  14  years  of  age,  ac- 
companied ber.  In  going  to  tbe  bome  of  said 
Wilder,  plalnUfT  bad  to  cross  railroad  trades 
In  the  swltdilng  yards  situated  In  the  dty  of 
Bessemer;  she  living  <m  one  aide  of  said 
yards  and  Wilder  living]  on  tbe  other  Bide. 
The  evidence  ahows.  that  plaintiff  and  ber 
companion  w«it  down  Ninth  all^  and  into 
the  road;  then  down  Twentieth  street  to 
Tenth  arenu^  and  crossed  tiie  tracks  at 
Tenth  avenue  dose  to  tbe  viaduct  in  a  path 
whldi  leads  turn,  Tentb  avenue  directly 
across  Che  tnuikB  In  tbe  swltddng  yards,  in- 
cluding the  track  <a  tbe  IjonisvtUe  ft  Nasb- 
Tille  Railroad  Oonqpany.  Th^  then  went 
acroaa  the  yarda  to  what  is  known  as  Roberts- 
town  furnace  to  the  house  of  Wilder  on  Twen- 
ty-third street,  ctmiUig  back  ttie  same  way. 

As  the  plaintiff  was  crossing  tbe  imA, 
on  her  return  h(»ne,  at  Tenth  avenue,  the 
tra(±  of  the  Louisville  ft  NaAville  Railroad, 
and  while  walking  In  the  path  directly  across 
said  track,  Bhe  was  struck  by  an  ore  car  which 
bad  beai  standing  a  few  feet  from  the  path 
and  knodced  down  upon  tbe  tradt,  her  hands 
getting  caught  In  sttue  way  on  the  rails,  re- 
sulting In  the  Injuries  catalogued  in  count  1 
of  the  complaint  One  car  passed  over  her 
whUe  she  was  lying  betweoi  the  rails,  and 
another  car  passed  partly  over  her.  John 
Marshall,  her  companion,  who  was  slightly 
in  advance  of  tbe  idalntlff,  had  Jnst  crossed 
the  trade  at  the  time  the  idalntiff  was  struck, 
and  assisted  her  out  from  under  the  car^ 
helping  her  to  her  home 

The  evidence  for  the  plalnUff  further  tends 
to  show  that  at  the  time  she  and  her  com- 
panion were  approaching  or  going  on  said 
Louisville  ft  Nashville  trade,  the  ore  cars 
were  8tati<mary,  and  no  engine  or  train  was 
attadied  thereto;  that  they  stopped,  looked. 


CsBFir  ethar  cssM  sss 


sane  topis  and  KSr-NUKBaR  ta  all  Xsy-NsialMrwd  Digssts  snd  ladnas 

Digilized  by  Google 


44 


79  BODTHEBN  REPOBTEB 


(Ala. 


aad  UWened  for  any  aivroaddiig  train  cr 

engine  but  saw  none,  ead  beard  no  mriae  or 
approach  of  any  cars;  that  after  she  got 
upon  the  track  the  ore  cars  were  atmck  by 
some  other  cars,  whldi  were  "kicked**  down 
the  trade,  and  whldi  said  cars  had  no  (me 
on  tbem ;  that  the  ^Idcked"  cars  came  upon 
the  track  on  which  the  cars  were  standing 
wbldi  atmck  her  (plaintUD>  the  engine  being 
about  at  E^bth  avenue  which  was  ai  con- 
siderable distance  tEwn  where  this  accident 
occurred,  and  on  the  track  on  which  the  ore 
cam  were  standing.  The  place  where  the 
plaintiff  was  Injured  was  a  footpath  across 
the  Louisville  &  NashTlIle  track,  extending 
from  Tenth  avenue  straight  across  the  track, 
and  Is  referred  fo  by  some  of  the  witnesses 
as  the  Tenth  aroiue  crossing.  The  evidence 
trads  to  show  that  It  is  a  place  where  the 
public  frequently  and  custtHnarily  cross  the 
railroad,  and  had  becsi  so  used  for  a  number 
of  yeara  There  was  evidence*  tendii^  to 
show  that  this  crossing  was  used  by  the  pub- 
lic in  gotng  from  we  side  of  the  dty  of  Besse- 
mear  to  the  other  side,  known  as  Bobertstown 
furnace,  and  that  there  were  numerous  res- 
idences located  on  each  side  of  these  tracks, 
there  being  several  htibdred  dwelling  bouses 
on  that  side  of  the  yards  known  as  Boberts- 
town furnace,  as  well  as  some  stores  along 
the  car  line,  but  the  main  portion  of  the  dty 
la  on  the  side  of  the  yards  towards  Tenth 
avenue.  The  evidence  farther  tends  to  show 
that  people  cross  the  railroad  yards  in  that 
n^hborhood  at  various  and  sundry  times, 
going  from  <»ie  side  of  the  town  to  the  other ; 
that  the  wagon  crossings  are  at  Eighth  and 
Fifth  avenues,  and  that  these  are  the  only 
crossings  for  vehicles  for  a  mile  and  a  half ; 
and  that  the  only  open  avenue  across  the 
yards  Is  Eighth  avuine. 

The  plalnticr  was  injured  between  7  and  8 
o'clock  in  the  morning,  and  her  evidence  was 
to  the  effect  that  she  did  not  crawl  ^nder  the 
cars,  and  was  not  attempting  to  crawl  under 
any  cars  at  the  time  she  was  struck,  but  was 
walking  In  the  path  straight  across  the  track, 
and  that  she  stopped,  looked,  and  listened 
for  any  approaching  train,  but  nether  saw 
nor  heard  any. 

The  evidence  for  the  defendant  tends  to 
show  that  none  of  the  employ^  of  the  de- 
fendant were  aware  of  any  accident,  or  that 
the  plaintiff  was  injured,  and  therefore  knew 
nothing  In  regard  to  the  Injuries  as  testified 
to  by  the  plaintiff  and  her  ctMnpaniou,  John 
Marshall.  One  of  the  employes  of  the  de- 
fendant, however,  testified  that  a  few  days 
after  the  accident,  the  witness  John  Marshall 
went  with  him  In  the  yards  and  pointed  out 
the  place  of  the  accident,  a  oimslderable  dis- 
tance from  the  Tenth  avenue  crossing,  as  the 
place  at  which  the  plaintiff  was  injured. 
Photographs  of  the  yards  at  this  piaoe  were 
offered  in  evidmoe  by  the  defendant,  wblcb 
appear  In  the  record.  Some  of  the  evidence 
for  the  defendant  tends  to  ahow  there  Is  not  a 
crossing  at  Tenth  avenue  where  the  plaintiff 
la  said  to  have  been  Injured.  Tt»  defendant 


also  offered  teattinooy  iff  vsy  oC  emtrfttio 
tlon  of  the  plalntUTe  teatbnony  given  in  a. 
fbrmer  trial  tat  a  mlt  hj  her  father  against 
the  defendant,  growing  out  of  this  same  in- 
jury. 

While  the  evidoice  of  the  plaintiff  and  her 
mother  was  to  the  effect  that  she  was  under 
14  yeara  oC  ace  at  the  time  of  the  injuiy.  yet 
on  croes-examlnatlon  of  the  mother,  she  stat- 
ed that  plaintiff  was  bom  in  Selma,  and  they 
moved  trun  Setma  ^tKwt  IK  yean  ago.  but 
that  she  did  not  know  bow  long  it  bad  been, 
saying: 

"I  never  paid  any  strict  attention  what  year 
we  left,  but  seems  14  or  16  years^  or  aometning 
like  that,  from  Selmo." 

Tillman,  Bradley  &  Morrow  and  T.  A. 
McFarland,  all  of  Blrmlni^iam,  and  Hu^  8s 
Welch,  of  Bessfflner,  for  appellant  Goodwyn 
A  Boas,  of  Bessemer,  tor  appellee. 

OABDNEB,  J.  me  evldfflice  tor  the  plain- 
Off  ditfcloses  that  at  the  time  of  her  Injury 
she  was  walking  In  a  path  leading  from 
Tenth  avenue  In  the  dty  of  Bessemer 
straight  across  the  tracks  of  the  defendant 
railroad,  and  was  on  her  way  lUHoe  from  a 
visit,  where  she  had  been  sent  on  business 
for  her  mother,  on  the  other  side  of  the 
switching  yards  In  said  dty;  that  she  was 
struck  Just  as  she  had  stem>ed  over  the  flrst 
rail  of  said  track  by  an  ore  car  which  had 
been  standing  near  the  path  at  the  Ume  she 
started  across. 

[1]  It  seems  to  be  stroiuously  Insisted  by 
counsel  for  ai^lant  that  the  plaintiff,  un- 
der the  evld^ce,  was  a  trespasser.  But  it  Is 
quite  clear  imder  the  decisions  of  this  court 
that  the  plaintiff,  thus  in  the  act  of  cross- 
ing the  track,  under  the  drcnmstances  here 
disclosed,  was  not  a  trespasser.  Lloyd  v. 
Central  of  Georgia  By.  Co.,  77  South.  237, 
and  authorities  there  cited. 

The  case  of  L.  &  N.  B,  R.  Oo.  v.  Porter,  196 
Ala.  17,  71  South.  334,  and  other  cases  of  like 
character  cited  by  counsel  for  appellant.  In- 
volve a  Imgltudlnal  use  of  the  track  by  pe- 
destrlans.  and  the  distinction  between  these 
cases  and  *'p(wolona  crosiEtog"  caaes  Is  briefly 
referred  to  In  the  Porter  Case,  supra. 

l%e  evidence  further  t«ida  to  show  that 
the  place  where  the  acddoit  occurred,  In  the 
dty  of  Bessemer.  Is  known  aa  Tenth  avenue 
crossing,  and  that  the  path  which  crosaea 
the  track  at  that  ptAnt  leads  from  aald  Tenth 
avenue  straight  across  aald  tntk,  and  that 
there  are  quite  a  number  of  dwelling  houses, 
as  well  aa  buslneaa  Industilei^  on  the  other 
^de  of  the  awttclUng  yards,  and  that  this 
crossing  has  been  in  use  by.  the  public  very 
generally  for  a  number  of  years,  as  tippeaxa 
ttom  a  synopsis  of  the  evidence  Cound  In 
the  statement  of  ttw  case. 

[2]  It  la  Insisted  that,  aa  there  was  no 
count  of  the  com^alnt  charging  wantonneas, 
the  evidence  offered  in  r^ard  to  the  frequent 
use  Qt  thla  cmsalQg  by  the  public  was  Inad* 
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DlffiilMe.  The  testimony  for  tbe  plaintiff 
tended  to  show  tbst  the  car  wbldi  Btn»& 
ber  was  propelled  by  otber  cars,  wbliAi  were 
'Weked**  loose  the  engine  and  permitted 
to  roll  down  tbia  tndk  and  strike  these  sta- 
dooary  cars,  with  no  one  on  them  to  keep  a 
lookoot  or  glTe  warning.  Under  these  ctr- 
nimstancee,  therefore.  It  wns  proper  tor  the 
plaintiff  to  offer  proof  of  a  long- continued 
use  at  this  crossing  by  the  public  to  show 
a  duty  of  lookout  as  to  this  particniar  place 
aa  the  part  of  those  engaged  in  switching 
can.  As  was  said  by  this  coort  in  So.  Ry. 
Go.  T.  Shlpp.  leo  Ala.  327,  63  SoDth.  ISO: 

**8sdi  eridflnee  was  competoit  and  relevant 
to  ihow  the  degree,  of  care  reiiaired  to  be  ezor- 
ciaed  by  tbe  defendant's  agents  in  moving  their 
tnins  across  such  point  oi  Its  track  so  used  by 
the  public  as  tliis  was  shown  to  have  been  used, 
tnd  aa  tmding  to  charge  them  with  notice  of 
toA  nse  by  the  paUic." 

8e^  also,  Duncan  St  L.  &  8.  F.  R^  B. 
Co.,  152  Ala.  118,  44  South.  418. 

Tbe  remaining  assignments  ot  enor  re- 
late to  the  refusal  of  certain  charges,  whldi 
we  think  may  be  sufficiently  treated  In  a 
goieral  way,  and  the  overruling  ot  the  mo- 
tloQ  tor  a  new  trial. 

[3]  Counsel  for  appellant  Insist  there  Is 
Eome  evidence  from  which  the  Jury  could  in- 
fer that  the  plaintiff  was  over  14  years  of 
age  at  the  time  of  her  Injury,  and  a  number 
of  charges  were  requested,  and  were  refnaed. 
to  the  effect  that  If  she  was  over  14  years 
of  age  she  was  guilty  of  ctrntributory  neg- 
llgence  as  a  matter  of  law,  and  thaefore  not 
entitled  to  recover.  This  argument  is  based 
upon  tbe  theory  that,  notwlttistanding  the 
oncontra  dieted  evidence  for  tbe  plaintiff  that 
sbe  stopped,  looked,  and  listened,  and  nei- 
ther saw  nor  heard  an  approaching  train 
or  cars,  yet  her  testimony  to  this  effect  must 
be  set  down  with  the  impossible,  and  there- 
fore disregarded  upon  the  principle  an- 
nounced In  Peters  v.  So.  By.  Co.,  136  Ala. 
533,  33  South.  332,  and  So.  Ry.  Co.  Y.  Irvln, 
191  Ala.  622,  68  South.  139.  We  thlJk;  how- 
ever, no  argument  Is  necessary  to  disclose 
that  these  cases  are  without  influence  here. 
In  the  Instant  case  the  plaintiff  was  struck 
by  reaatn  of  standing  cars  being  propelled 
across  the  path  where  plaintiff  was  croaa- 
Ing  the  track,  by  other  cars  which  were 
"kicked**  loose  by  an  engine  quite  a  distance 
fnHH  the  place  of  the  injury,  and  permitted 
to  run  down  the  track  without  any  one  In 
charge  or  ctmtrol  thereof,  or  any  warning  giv- 
en ot  tbdr  a]x>roach. 

The  phydcian  who  attended  the  plaintiff 
testified  In  regard  to  the  Injuries  to  ber 
hands,  and  that  he  made  no  examination  of 
her  body  otber  than  Injurlea  to  ber  hands, 
as  no  complaint  waa  made  abont  any  other 
Injuries. 

The  pi^fntT^t  testified  that  the  car  struck 
her  on  the  shoulder,  and  knocked  ber  down 
on  the  tnck.   Tbe  evidence  tends  to  show 


that  only  one  car  passed  over  ber,  and  a 
portion  of  anotiier.  fRioe  was  no  testimony 
tending  to  sliow  that  the  plalntlfl  waa  crawl- 
ing under  the  car  at  the  time  she  sustained 
ber  injuries;  but  tbe  testimony  of  the  plain- 
tiff was  to  tbe  contrary. 

[4]  The  defendant  requested  charge  No. 
7,  which  was  refused,  based  upon  the  theory 
that  If  the  plaintiff's  body  was  not  mangled, 
or  othervrlse  injured,  except  her  hands  and 
arms,  that  from  this  fact  alone  the  Jury  was 
authorized  to  find  tliat  she  waa  crawling  un- 
der the  car  at  the  time  she  sustained  the 
injuries  complained  of.  It  is  to  be  reason- 
ably Inferred  from  the  evidence  that  the  car 
which  struck  the  plaintiff  was  moving  slow- 
ly, and  while  the  charge  ml^t  well  have 
tieen  refused  as  argumentative  or  Invasive  of 
the  Jury's  province,  yet  we  are  of  tbe  opinion 
that  It  stated  an  Incorrect  proposition  under 
the  evidence  of  tbia  case,  and  was  properly 
refused. 

We  are  of  the  oi^on  what  we  have  here 
said  sufficiently  covers  the  assignments  of 
errw  argued  by  counsel  for  appelant,  with 
the  exception  of  the  action  of  the  conrt  In 
ovefruUng  the  motion  for  a  new  trial.  The 
evidence  has  been  very  carefully  considered ; 
and,  under  the  familiar  rule  announced  In 
Cobb  V.  Malone,  92  Ala.  630,  9  South.  738,  we 
are  unwilling  to  predicate  a  reversal  upon 
this  action  of  tbe  court  It  results  that  the 
judgmoit  appealed  from  wlU  be  affirmed. 

Affirmed. 

ANDERSON,  O.  3^  and  UcGLBLLAN  and 
SATRB^  J  J.,  concur. 


FRIES  V.  ACME  WHITE  liBAD  &  COLOR 
WORKS.    (6  Div.  789.) 

(Supreme  Court  ot  Alabama.   April  18,  1818.) 

1.  NlW  TBUL  «S»101  — NSWE,T  DI0OOVKBBD- 

EviDENCE. 

Evidence,  to  be  newly  discovered,  must  have 
been  discovoied  rince  the  <niginal  trial:  it 
being  the  daty  (rf  the  per^  at  intereat.  If  the 
evidence  waa  not  discovered  until  after  the  east 
was  called  for  trial  or  during  the  trial*  to  take 
proper  steps  to  postpone  the  trial  to  procure 
the  evidence  so  lately  discovered. 

2.  Nbw  Trial  «s»126— Nbwi.t  DisoovnxD 

EVIBBNOB. 

A  motion  for  a  new  trial  on  tbe  ground  of 
newly  discovered  evidence  must  negative  fault 
on  the  part  of  the  movent  in  failing  to  discover 
before  trial  tbm  enidsnoa  on  which  the  motioB 
is  based, 

3.  New  TaiAL  ^»10S(1)— NswuT  DiaoovEBiio 

EVIDENOB. 

The  newly  disoovered  evidence  must  be  audi 
as  to  raider  a  difEercnt  reaolt  probatile  on  the 
retrial  of  the  case, 

4.  New  Trial  «=»10^  lOo  —  Ncwi.x  Oxa- 

COVEBEO  EVIDEN0E-4UPKA0aXnG  EVIDKNOE. 
The  newly  discovered  evidence  must  be  ma- 
terial and  competent  tm  the  retrial  ot  the  issues 
presented  on  the  original  trial,  and  most  wM 
be  mwoly  evidence  impeadiing  tba  former  evi- 
dence. 


«aDFor  other  obm  aw  mom  tople  and  KBT-KCTKBBR  ta  aU  Koy-Numtwred  Dlgwu  and  lodaxw 
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5.  Nbw  TstAL  ^104(1)— Nbwlt  Dzbootssbd 

BVIDENCE— "CtTUTTLATIVE  BVIDEMCE." 
The  newly  discovered  evidence  must  be  not 
merely  camnlatfTe,  that  is.  of  the  same  Und 
and  to  the  sameju^t  (dtinc  Words  and  Phras- 
ea,  CumnlatiTe  Brldence). 

6.  New  Tbiai,  ifl-jQO  Newlt  Discovebed  Bt- 

IDENCB— DiLIOERCB. 

Where  it  la  dear  that  since  the  trial,  and 
not  1^  reascm  of  her  belated  diligoice,  but  by 
reaam  of  acddoit,  voluntary  disdoeure,  or  oth- 
er fortuitous  circunistancea,  after  all  due  dili- 
gence has  been  ezhaustad  before  trial,  the  new- 
ly discovered  evidence  which  Is  competent  and 
-material  and  woald  pK^bly  change  the  result 
came  to  defendant's  Knowledge,  hat  motion  for 
new  trial  should  be  granted. 

7.  Husband  and  Wite  «=»150— GoHmLora  or 

HCBBAHD— LlABIZJTT  OF  WiFB. 

If  matMial,  by  express  contract,  was  ddlvw- 
ed  to  the  hnsband  on  his  credit  addy  and  on  a 
contract  made  by  him  al<me,  hia  wife  was  not 
bound  by  tJie  contract  notwithstanding  the  ma- 
terial went  into  the  unproTement  of  prop- 
erty. 

8.  HtrsBAnD  and  Wzr  «=>1S0— GoifTBAicxg  or 

HURBARD—IilABIUTT  Or  WlTB. 

If  by  express  ccmtract  credit  was  glTen  sddy 
to  the  husband,  he  alone  b  bound,  althoagh  the 
wife  knew  tfaat  the  bnilding  was  in  proeesB  of 
erection  -on  her  land  and  said  nothing,  or  she 
and  other  members  of  the  family  afterwards  oc- 
cupied the  bnilding  as  a  dwelling. 

9.  HUSBAIfD  AND  WiFC  4=S>236^— GONTBAOTS 

WITH  Wife— QuEanoN  fob  Jubt. 
Evidence  to  Oie  ^ect  that  paint  was  select- 
ed by  and  sold  to  defendant  wife  and  charged 
to  her  made  her  liability  therefor  a  jury  ques- 
tion. 

Appeal  from  Circuit  Courts  Jefferson  Coun- 
ty;  C.  B.  Smith,  Judge. 

Action  by  the  Acme  White  Lead  &  Color 
Works  against  Mrs.  B.  H.  Fries.  From  the 
Judgment  or  order  oTerrullng  defendant's  mo- 
tion for  new  trial,  she  appeals.  Transferred 
from  tlie  Court  of  Appeals  under  Act  April 
IS,  1911,  p.  448.  i  0.  Berersed  and  re- 
manded. 

Harsh,  Harsh  ft  Harsh,  of  Birmingham 
(J<mes,  Thomas  ft  Field,  c€  ICoDtgoinery. 
ot  counsel),  for  appeUanL  Bitter  ft  Wyiin,  of 
Birmingham,  for  ai;^)ellee. 

THOMAS.  J.  Appdlant  rests  her  appeal 
on  the  fiallure  of  the  court  to  grant  her  mo- 
tion for  a  new  trial  on  the  gronnd  of  newly 
discovered  evidence,  and  the  failure  to  give 
at  her  request  the  afflrmative  diai^e. 

The  generally  accepted  rules,  obtaining  In 
many  jurisdictions,  as  to  the  granting  of  a 
new  trial  ca  the  ground  of  newly  discovered 
evidence^  are:  <1)  The  newly  discoTered  evi- 
dence must  be  such  as  could  not.  with  reason- 
able diligence,  have  been  discovered  In  time 
to  be  produced  at  the  trial;  (2)  it  must  be 
such  as  to  render  probable  a  different  result 
on  the  retrial  of  the  case. 

To  these  requirements,  and  as  corollaries 
thereto,  the  courts  have  added  certain  oth- 
ers: (a)  That  the  newly  discovered  evidence 
must  be  matuiai  and  competent  to  the  issue 
of  fact  CMlglnally  tried;  (b)  that  It  must  be 


not  merely  inqwaidkliig  evldeoce;  (0  tbat  It 
must  not  be  merely  cumolatlve. 

[1]  Kegwrdlng  ttala  flmt  raqnlrQawat,  our 
court  has  declared  that  the  evld«Jce  most 
have  been  dlaoovered  riiiice  tbe  oria^nal  trial 
(Bato  Boon.  KW  Ala.  aSS.  IS  BontlL  481: 
Bayoona  Knife  Co.  v.  Umbenhauer.  lOT  Ala. 
408;  488^  18  Soutb.  170^  64  Am.  8t  Bfl|k  U4; 
L.  ft  X.  B.  B.  Oa  V.  Cararch,  160  Ala.  829. 
46  South.  467.  180  Am.  8t  Bepb  3»);  that  U 
tt  was  not  discovered  until  the  case  was 
called  for  trial,  or  during  tbe  trial  thereof, 
the  party  at  Interest  must  have  moved  for  a 
continuance,  or  have  talcoi  soch  legal  steps 
to  poBlpmie  the  trial  as  tbe  drcnro stances  of 
the  parttcniar  case  required,  to  procure  tbe 
evidmie  so  lately  discovered  (Hosklns  t. 
Hlght,  95  Ala.  284.  11  South.  253;  Southern 
Railway  Co.  t.  Dickens.  149  Ala.  661.  43 
South.  121;  Geter  v.  Central  Coal  Oa.  146 
Ala.  678,  48  Sooth.  36T)- 

[1]  It  Is  required,  therefore,  that  the  mo- 
ti<Mi  tor  a  new  trial  on  the  gronnd  of  newly 
discovered  evld«ice  must  negative  fault  on 
the  part  of  the  movent  in  the  tellure  to  dis- 
cover, before  the  trial,  the  evidence  oa  whldi 
the  motion  Is  based.  Lowery  v.  State,  96  Ala. 
45,  18  South.  49S;  K.  C,  M.  ft  B.  R.  R. 
Co.  V.  Phillips,  08  Ala.  169.  18  South.  66; 
Bayonne  Knife  Co.  v.  Umbenhaoer,  supra; 
McLeod  V.  Shelly  Mfg.  ft  Imp.  Co.,  lOS  Ala. 
81,  19  South.  826;  Simpson  v.  Golden,  114 
Ala.  336,  21  South.  990;  Jemlgan  v.  Clark, 
iM  Ala.  813,  32  South.  686;  L.  ft  N.  R.  R. 
Co.  V.  Churdti,  supra ;  Fitts  ft  Son  v.  Bryan, 
166  Ala.  133,  52  South.  333 ;  Woodward  Iron 
Co.  V.  Sheehan,  166  Ala.  429,  62  Sooth.  24; 
U  ft  N.  R.  B.  Co.  V.  Abematby,  192  AJa. 
629,  69  South.  07;  Newton  Loan  ft  Banking 
Co.  V.  Reeves,  2  Ala.  App.  411.  66  South.  266. 
In  other  words,  it  must  aver  and  show  that 
tbe  failure  to  produce  the  evidence  in  ques- 
tion on  the  original  trial  was  not  due  to  any 
lat^  of  pn^ter  diligence  on  the  part  of  the 
moven^  Glrardino  v.  Birmln^am  Sou.  B. 
B.  Co..  179  Ala.  420,  60  South.  871 ;  McLeod 
T.  Shelly  Mft.  ft  Imp.  Co..  supra. 

It]  The  requirement  that  the  newly  dis- 
covered evidence  must  be  sudi  as  to  render 
a  different  result  probable  on  the  retrial  of 
the  case  was  recognised  by  this  court  In  Bea- 
dle V.  Graham's  Adm'r.  66  Ala.  102 ;  Bchlaft 
T.  Lu  ft  N.  B.  B.  Ca,  100  Ala.  377. 14  South. 
ICS;  Gent,  of  Ga.  By.  Co.  v.  Oeopp.  163  Ala. 
108.  45  South.  65.  See.  also.  6  Mayfleld's 
Digest,  p.  673.  i  37;  Hayne  on  New  Trial.  | 
89  et  seq.;  Oberlander  v.  Flzen,  129  CaL  600, 
62  Pac  254 ;  Tickers  v.  Phillips  Gary  Co.,  49 
Oki.  231,  161  Pac.  1023,  I*  R.  A.  1016C,  1156. 

[4,  E]  Of  the  corollaries  or  requirements 
added  by  the  courts  generally  to  the  two 
fundamental  rules  above  stated,  our  court 
has  declared:  (a)  The  newly  discovered  evi- 
d^ce  must  be  material  and  competent  on 
the  retrial  of  the  issue  presented  on  tbe  orig- 
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tnal  trial.  AlAbama  Midland  Ry.  Co.  t. 
Johnson,  123  Ala.  197,  26  South.  160;  Glrardl- 
no  V.  B.  8.  By.  Co.,  aupra ;  Beadle  t.  Gra- 
ham's AdiD'r,  sapra ;  McLeod  t.  Shdlly  Utg. 
&  Imp.  Co..  Bopra.  (b)  It  must  not  be  merely 
eridenoe  Impeadiln;  the  former  erldenoe.  6 
Mayf.  JAg,  673,  f  37;  Graham's  Waterman 
New  Trials,  p.  1021 ;  14  Bocy,  PI.  4  Pr.  p. 
807.  That  Is  to  say,  new  eTidence  which 
merely  tends  to  discredit  an  adverse  party  or 
his  witnesses  will  not  avail  as  a  ground  for 
a  new  trial,  "as  soch  testitnony  may  be  dis- 
covered in  almost  every  case,  and  there  must 
be  an  Old  to  litigation."  Holt  v.  State.  47 
Ark.  196,  1  S.  W.  61 ;  Klockenbaum  v.  Pier- 
son,  22  CaL  100;  Christ  v.  People,  S  Colo. 
394;  Pace  v.  State,  63  Ga.  1B9;  ToWn  v. 
People,  101  111.  121 ;  Humphreys  v.  State,  75 
Ind.  469;  Morrow  r.  Chicago,  etc.,  R.  Co, 

61  Iowa,  487, 16  N.  W.  S72 ;  Parker  v.  Bates, 
29  San.  597;  Clarke  r.  Rntledge,  2  A.  K. 
Marsh.  (KyO  381 ;  State  v.  Chambers,  43  La. 
AuL  1108. 10  South.  247;  Bradbnry  t.  Coay, 

62  M&  223,  16  Am.  Rep.  449 ;  Hammond  v. 
Wadhams,  5  Mass.  353.  See  many  other  au- 
thorities collected  In  14  Ency.  PI.  &  Pr.  p. 
807.  And  the  new  evidence  must  be  not  only 
of  such  character  as  to  tend  to  impeach  or 
discredit  evidence  that  materially  influenced 
the  result,  bat  suffldent  to  probably  change 
the  result  should  a  new  trial  be  granted. 
Fabilllua  v.  Cock,  3  Burr.  1771 ;  PhUllps  v. 
States  35  Tex.  Or.  B.  480,  84  S.  W.  272.  {c) 
Fnrthenkiore,  fbo  sewly  discovered  cfvldenoe 
most  be  not  merely  comnlatlTe,  that  is,  of  the 
same  kind  and  to  the  same  pc^L  Ala.  Mid. 
B.  Co.  T.  Johnson,  supra ;  Smith  r.  B.  B.,  L.  ft 
P.  Ga,  147  Ala.  702,  41  South.  SOT;  Southern 
Hudware  ft  Sni^  Co.  t.  Block  Bros.,  163  Ala. 
81.  SO  SoatlL  1036 ;  WUklnaon  v.  Bottoms,  174 
Ala.  122,  66  South.  948;  Glrardlno  t.  B.  S. 
R.  Co,  Biqpni ;  McLeod  t.  Shelly  Mfg.  ft  Impu 
Co,  Biqwa;  Newton  Loan  &  Banking  Co.  r. 
ReefCfl,  2  Ala.  Apik.  411,  56  South.  2S5:  A.  H. 
Ry.  Ca  T.  Johnson,  supra ;  6  Kfoyf.  Dig.  673, 
i  37;  L.  B.  A.  1916C,  1165  et  seq.;  14  Ency. 
PL  ft  Pr.  806  et  seq. 

Whether  the  "comnlatlTe  erktenoe"  Is  addl- 
tlcmal  evidence  of  the  same  kind  and  to  the 
mm  point  as  that  given  on  the  original 
trial,  or  is  distinct  and  independent  evidence 
<tf  a  different  character,  tending  to  establish 
the  same  ground  of  claim  or  defense,  was 
carefully  considered  In  Layman  v.  Minneapo- 
lis St  By.  <:^,  66  Minn.  462,  69  N.  W.  829; 
Meters  y.  Phillips  Gary  Co.,  supra;  Waller 
V.  Graves,  20  Conn.  306 ;  Gang  v.  Hamdson, 
44  Wis.  323;  Andersen  v.  State,  43  Conn. 
614,  21  Am.  Rep.  669;  Hart  v.  Brainerd,  68 
Conn.  60,  35  Atl.  776;  Parshall  v.  Klinck, 
43  Barb.  (N.  T.)  212 ;  Doe  T.  Barbineau,  11 
New  Bmns.  89;  Smith  v.  Smith,  119  Cal. 
183,  48  Pac.  730,  51  Pac.  183;  Nixon  T. 
Christie,  84  Ga.  469.  10  S.  B.  1087 ;  Reardon 
T.  Steep,  74  111.  App.  162 ;  Chapman  v.  Moore, 
107  Ind.  223.  80  N.  B.  80;  Hinson  v.  Catoe, 
10  S.  G.  3U;  Conrad  v.  Conrad.  9  Pblla. 


(Pa.)  610;  Qnigley  t.  Birdseye,  11  Mont  430. 
28  Pac.  741 ;  Bullard  v.  Bullard,  113  Iowa, 
428,  84  N.  W.  613;  Cole  v.  Cole,  60  How. 
Prac.  (N.  Y.)  69,  61;  L.  R.  A.  1916C,  1168, 
etc. ;  2  Words  ft  Phrases,  page  1783 ;  Oham- 
berlayne  Bv.  {  549  ;  8  Am.  ft  Eng.  Ency.  of 
Law,  462 ;  29  Cyc.  907.  These  general  rules 
governing  the  granting  of  new  trials  obtain 
In  many  Jurisdictions,  and  many  of  the  au- 
thorities thereon  are  collected  in  yi<^er8  v. 
Phillips  Cary  Co.,  supra,  49  Okl.  281, 161  Pac. 
102S,  L.  R.  A.  19160,  1160.  A  number  of 
these  authorities  are  rested  on  the  early 
statement  (1861)  of  these  roles  announced  by 
Mr.  Justice  Lumpkin  In  Berry  r.  State,  10 
Ga.  611,  527. 

[6]  When  movent's  application  for  a  neW 
trial  is  tried  by  the  foregoing  test  it  la 
shown  to  have  been  sufficient,  and  It  should 
have  impressed  the  trial  court  with  the 
necessity  for  granting  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  It  Is 
clear  that  rince  the  trial,  and  not  by  reascm 
of  her  belated  diligence,  hot  by  reason  of 
"accident,  voluntary  disclosures,  or  other 
fortuitous  circumstances,  after  all  diligence 
on  her  part  had  been  exhausted  before  the 
trial,"  such  evld^ice  came  to  her  knowledge 
or  to  that  of  her  husband,  who  was  assist- 
ing in  the  defense  of  her  suit  K.  C.,  M.  ft 
B.  B.  R.  Co.  T.  Pfailltps,  supra  ifiS  Ala.  171^ 
IS  South.  66);  Woodward  v.  Sheehan.  su- 
pra. The  very  nature  of  plalntUTs  evidence, 
broQgJit  out  on  the  trial  1^  a  question  pro- 
pounded to  plaintiff's  manager,  Heins,  by 
a  jnror,  shows  that  it  could  not  have  be&i 
apprehended  or  sooner  produced  by  defend- 
ant Of  tills  erldenoe  the  bill  of  exceptions 
redtes  that  Mr,  B^ns,  the  manager  of  plain- 
tiffs Birmingham  brandi,  as  a  witness  tor 
lHalntlff,  testified  that  be  qDoke  to  Mrs.  Frlos 
over  the  phone  about  Om  acomint,  and  that 
she  refused  to  pay  any  part  of  It,  referring 
plalntUTs  agent  to  her  hosband,  and  that 
tbereopon  a  juror,  Ed  Warroi,  Interropted 
the  witness  by  asking  "DM  yoa  Instroct  your 
cieAs  not  to  credit  Mr.  Frlesr*  and  tluit  tbft 
reply  was,  '^Tee."  N^thar  coold  defendant 
have  aPI»eh«ided  that  said  witDsas  for  plaln- 
tllC  (Heins)  would  testify  to  a  private  boslness 
custom,  enforced  In  the  keeping  of  plalntUTs 
tockn  In  said  business,  to  ose  or  write  on  the 
ledger  one  nomber  tor  all  the  members  of 
the  same  family  busing  on  credit  from  the 
^itttlfl.  and  for  tUs  reason  Uie  wxount 
marked  A-519  on  plalntUTs  ledger,  made  out 
In  the  name  of  Richard  H.  Tries,  was  made 
out  by  plalntUTs  fbrmer  bookkeeper,  Mr. 
Griswold,  in  the  handwriting  of  said  book- 
keeper on  the  left-hand  side  of  said  ledger, 
being  the  name  of  Mrs.  B.  H.  Fries ;  and  that 
he  would  on  cross-examination  testify  that 
he  did  not  know  in  whose  handwriting  this 
account  was  made  out  to  Mrs.  Fries. 

It  was  competent  and  material  testimony, 
presented  to  the  court  In  support  of  the  mo- 
tion for  a  new  trial  as  newly  discovered  evl- 
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dence,  that  Wm.  H.  Hanis,  a  salesman  of 
plaintiff's  knew  of  no  such  denial  of  credit 
to  Fries  by  plaintlfiTs  manager,  and  that  Mr. 
Grlswcdd,  as  bookkeeper  of  the  plaintiff, 
made  the  ledger  «itry,  A-319,  rrferred  to  by 
the  witness,  and  that  said  Orlswold  would 
swear  that  he  did  not  write  the  name  of 
Mrs.  R.  H.  Fries  on  said  ledger  as  It  appears 
on  the  margin  thereof,  and  did  not  know 
when  it  was  bo  written.  It  was  further 
competent  to  show  that  said  bookkeeper  did 
not  know  of  the  private  business  custom 
testified  to  by  witness  Helns  as  obtaining  in 
the  keeping  of  the  plaintiff's  books  of  the 
Birmingham  branch;  that  no  such  custom 
did  obtain  or  was  followed  by  him  as  such 
bookkeeper,  but  that  he  opened  an  account 
on  plaintiff's  books  In  the  name  of  any  per- 
son purchasing  on  credit,  with  an  appropri- 
ate number  on  the  ledger,  and  that  be  con- 
tinued such  account  in  euch  name  and  num- 
ber as  to  all  Bubsequrat  purchases  made  by 
such  person;  and  that  where  moubers  of 
the  same  family  became  pnn^iaaers  they 
bad  different  accounts  and  numbers,  Just  as 
Other  purcbeaers  buying  on  credit  in  said 
business,  the  name  of  eadi  sDdi  purchaser  be- 
ing placed  at  the  top  of  the  page  of  hla  ac- 
count  on  plalntUTs  ledger.  While  the  mo- 
tion for  a  new  trial  was  not,  by  Ita  terms, 
rested  on  the  affidavit  of  the  former  bo<^- 
keeper,  Grlswold,  but  was  on  that  of  Wm. 
H.  Harris  as  to  the  denial  of  (xedlt  vel  non 
to  Fries,  yet  the  motion  was  suppwted  by 
Orlswold's  affidavit,  and  sulmilsslon  was  had 
on  the  motion  auKwrted  by  the  several  affi- 
davits <tf  R.  H.  Flies,  Wm.  H.  Harris,  and 
S.  P.  GrlBWfM  and  the  ealilMts  thereto. 

The  motion  for  a  new  trial  was  overruled 
by  the  trial  eonrt,  and  this  appeal  was  takm 
from  the  iadgment  or  order  overruling  the 
motlm.  When  the  newly  discovered  evidence 
thus  presmted  In  savpoTt  of  the  motion  is 
Gwsldered  in  connection  with  plaintiff's  t^ 
tlmony  aa  to  Us  private  business  custom  as 
to  credit  and  with  the  account  exhlUted  on 
the  leaf  ot  Its  loose  leaf  ledger,  the  <»1glnal 
of  which  ms  duly  certified  to  this  court,  we 
are  Impressed  with  ttie  neoessity  ot  resub- 
mission of  the  full  facta  to  another  Jury  for 
trial.  There  vras  no  objection  to  the  Intro- 
ductlim  In  evld^ce  under  section  400B  of 
the  Code,  ot  the  original  leaf  containing  the 
VtiM  account  frcm  idqinturs  loose  leaf  ledg- 
er. ShQ^ia^  V.  Butter  TocA  ft  Hardware 
Ca,  73  South.  408. 

[7]  The  testimony  to  the  fact  that  the 
goods  were  delivered  at  ttie  pronlses  of  Mrs. 
Fries  and  were  used  In  the  Improvement  of 
her  property  was  of  evidential  value  as  tend- 
ing to  aid  the  Jury  in  determining  to  whom 
credit  was  given.  If  the  material,  by  express 
contract,  was  delivered  to  B.  H.  Fries,  and 
on  hla  credit  solely,  and  upon  a  contract 
made  with  him  alone,  his  wife  was  not  bound 
by  the  contract  notwithstanding  the  material 


went  Into  the  Improvement  of  her  property. 
"The  contract  [to  bind  the  wife]  must  be  ei- 
ther originally  that  of  the  wife,  through 
herself,  or  h«r  authorized  agent,  or  else  the 
husband,  or  other  agent,  must  assume  to 
contract  for  her  and  In  her  own  behalf,  and 
such  contract  be  subsequently  ratified  by 
her,  with  full  notice  or  knowledge  of  Its  na- 
ture. In  the  absence  of  a  contract  [express 
or  Implied]  of  this  character,  no  lien  will 
attach  to  her  property."  Wadsworth  v. 
Hodge,  88  Ala.  600,  506,  7  South.  194,  196. 

[tl  If  there  was  no  such  contract  In  thla 
case,  no  liability  was  assumed  by  appellant, 
and  none  attached,  for  which  she  may  be 
subjected  In  this  suit ;  for  if  by  express  con- 
tract credit  was  given  solely  to  the  husband 
be  alone  la  bound,  although  It  may  appear 
that  the  wife  knew  that  the  building  or  im- 
provements were  in  process  of  erection  on 
her  land,  and  said  nothing,  or  that  she  and 
other  members  of  the  family  afterwards 
occupied  the  building  as  a  dwelling.  Wads- 
worth  V.  Hodge,  supra;  Wilson  v.  Andalusia 
Mfg.  Co.,  193  Ala.  477,  70  South.  140; 
Richardson  v.  Stephens,  114  Ala.  238,  21 
South.  949;  Hawkins  Lumber  Co.  t.  Brown, 
100  Ala.  217,  14  South.  110. 

[9]  The  evidence  contained  In  the  complet- 
ed record,  and  especially  as  detailed  by  the 
witness  Hall,  to  the  effect  that  the  paint  was 
selected  by  and 'sold  to  defendant  and  charged 
to  her,  made  a  Jury  question.  Amerson  v. 
Corona  Coal  &  Iron  Co.,  194  Ala.  175,  60 
South.  601. 

The  Judgment  of  the  drcult  court  is  re- 
versed, aud  the  cause  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  G.  J.,  and  MAYFIELD  and 
SOMEBVILLE,  JJ.,  concur. 


DATIES  V.  SIMPSON  et  al.   <8  Div.  96.) 

(Supreme  Court  of  Alshsms,    April  11.  191& 
On  Rdiearing,  May  9,  101&) 

1.  Bills  JlHD  Noteb  «s»866  —  Boita  Fide 
PuROHAasB— Win's  Note  fob  Husbako's 

DSBT. 

Wife  who  joins  with  husband  in  executing 
note  to  secure  husband's  debt  cannot  assert  in- 
validity thereof  under  Code  1907,  S  4497,  pro- 
viding that  wife  shall  not  become  surety  of  oua- 
band,  where  holder  of  note  is  a  bona  fide  pur- 
chaser. 

2.  Bills  and  Koibs  «=93S8  —  **Boha  Fidk 
PuBcHAraB"  —  "Talvk"  —  Pu-xziBiina 
Debt. 

Under  Oode  1907,  §  5007,  subd.  8,  requiring 
payment  of  value  by  one  claiming  as  a  bona  fide 
purchaser,  and  section  4982,  providing  that  a 

g re-existing  debt  constitutes  value,  and  section 
012,  providing  that  bona  fide  purchaser  takes 
note  free  from  defects  of  title  of  pcior  parties,  a 
bank  taldng  note  as  collateral  for  pre-existuig 
debt  ia  a  "bona  fide  purchaser," 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seri»i,  Bona 
Fide  Purchaser;  Value.] 
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3.  MoBTOAOcs  «a»15S— BoKA  Fide  FmaH&s- 
KB  OF  Note  Secubbd  bt  Mobtoaoe. 

A  mortgage  Becurine  a  note  to  th«  hands  of 
t  bona  fide  pnrchaKr  naa  tbe  same  protectton 
from  equitable  defenses  of  maker  as  the  note; 
the  mortgage  being  a  mere  incident  of  the  note. 
i.  E^DITT  «s>153— BELXr-Consivucnon. 

In  construing  allegations  ot  hill  In  equity  to 
jetermfne  whethar  a  aolAec  of  note  Is  alleged  to 
be  a  bona  fid«  purdiaBer  thenU,  the  allegations 
will  be  conatmed  most  strongly  against  the 
pleader. 

5.  BnX8  AND  NOTU  «=>46i— PUIADINO— De- 
SCBIPnON  OF  INBTBUICBNT  —  "PbOKIBSOBT 
NOTK." 

An  allegation  that  a  "promissory  note"  vas 
asngned  is  Baffieient  allegation  that  the  instru- 
ment aadgncd  was  an  nnconditlcaial  promise  to 
par  anotiier  a  entain  snm  of  money  at  a  special 
9ecified  time  (citing  Words  and  Phrases,  First 
•ad  Second  Ssies,  Promissory  Note). 

6.  CAKOEI.Z.A-nON  or  iNBTBtrSIBNTS  ^337(6)— 

Pleading— HoLDEB  of  Notv. 
Where  bill  praying  for  caneellation  of  note 
ttfera  to  poarible  aasgnment  of  note  from  bank 
to  some  other  person  "who  mli^t  claim  to  be 
an  innocent  pordiaser  thereof,"  the  bill  suffi- 
destly  alleges  bank  to  be  holder  of  the  note. 
T.  Bills  and  Notes  ^»497C1)— Pbesuuftion 

—Holder  nv  Due  Cottbse. 
VwAer  Oode  1907,  i  6007,  defining  holder  Itt 
doe  eoarse,  and  section  6014,  making  holder 
prima  fade  holder  In  due  course,  a  bank  aUeged 
to  be  holder  of  a  note  is  presumed  to  be  a  holder 
ia  due  course. 

8.  Cancellation  or  XmrrBtmim  «BB>370t>— 
Pleadino— Holdkb  in  Due  Ooubse. 
Complainant  seeking  cancellation  of  note 
■nd  alleging  hank  to  be  holder  thereof  must  af- 
fiimatiTely  plead  notice  to  bank  oi  the  Infirmity 
in  note  on  whidi  actiim  la  based ;  the  bank  al- 
leged to  be  holder  being  presnmptiTely  a  holder 
in  due  course  taking  note  free  from  equitable  de- 
feoses  thereto. 

0.  Bills  and  Notes  ^S65(1)  —  Rxanrs  of 
Holdbb  in  Due  Ooubse. 
A  bank  reoeiving  a  note  from  payee  In  the 
tUQBl  course  of  businesB,  before  maturity,  for 
a  raloable  ctmaideratioii,  and  without  notice  of 
any  defect  or  infirmity)  naa  an  <»iginal  right  of 
action  against  mater  exempt  from  all  legw  and 
equitable  defenses  to  which  it  might  have  been 
•object  beton  transfer. 

10.  Husband  and  Wire  ^171(10)  —  Mobi^ 

GAGE  FOE  HtJSBAND'E  DeBT  —  MABBHALIN9 

Assets. 

Where  wife  Joins  with  husband  In  execotlng 

note  to  secure  husband's  d^t  and  gives  mort- 
gage on  her  land  to  secure  note,  she  cannot  com- 
pel a  bona  fide  purchaser  of  note  to  marshal  the 
anets  of  payee  before  f<wecloeiag  mortgage. 

U.  PaiNClPAL  AND  SUBJETY  «»1Q9  —  COM- 

PELLina  Becoubse  to  Othbb  Secubities. 
A  surety  cannot  compel  creditor  to  marshal 
aisela  of  principal. 

Appeal  from  Circuit  Oourt,  Morgan  County ; 
R.  C  Brickell.  Judge. 

Action  by  Bessie  H.  D&vies  against  EL  L 
Simpson  and  otbers.  From  an  order  sustain- 
log  demurrers  to  amended  bill,  plalntlflC  ap- 
peals. Affirmed. 

G.  O.  Cbenault,  of  Albany,  for  appellant 

11.  W.  Godbey,  of  Decatur,  for  appellees. 

lieCIJ!TJ«AN,  J.  [1,2]  Theappellant,  com- 
plainant, fll^  thla  blU  against  £.  L.  Simpson, 
the  Tennessee  Valley  Bank,  a  corporation, 
and  her  hnsbond,  W.  S.  Davles.  The  court 


sustained  demnrrers  to  the  amoided  bill; 
and  the  appeal  Is  from  that  decree.  The  relief 
the  complainant  desires  Is  the  cancellation  of 
a  mortgage  to  Simpson  on  the  real  estate  of 
the  complainant;  the  contention  being  that 
the  mortgage  was  given.  In  opi>osltlon  to  the 
statute  (Code,  {  4497),  to  secure  the  d^t  of 
the  complainant's  husband,  W.  S.  Davies,  to 
Simpson,  which,  with  the  several  notes  for 
this  indebtedness,  Simpson  has  assigned  to  the 
Tennessee  Yalley  Bank  as  collateral  for 
money  loaned  Simpson  by  the  bank;  but.  If 
mistaken  In  this  particular  reason  for  relief, 
tbe  complainant  Invokes  the  compulsory  pow- 
er of  the  court  to  restrain  Sinowon  from  dis- 
posing of  or  incumbering  other  properties 
owned  by  him  that  would  be  available  to  the 
bank,  and  should  be  availed  of  by  the  bank* 
to  collect  Its  debt  from  Simpson,  to  the  end 
that  the  complainant's  lands,  described  In  the 
mortgage,  may  be  exonerated  from  subjection 
to  the  satisfaction  of  Slmpstm's  indebtedness 
to  the  bank,  at  least  until  Simpson'fii  assets 
have  been  exhausted.  It  was  decided  in  Scott 
T.  Tanl,  lis  Ala.  629,  22  Sonth.  447,  that  a 
bona  fide  purchaser  of  negotiable  paper  exe- 
cuted by  a  wife  as  comaker  with  her  husband 
Is  protected  against  any  defense  by  the  wife 
predicated  of  the  statute  (Code,  |  4497),  on 
the  theory  that  she  was  only  a  surety  for  the 
husband  in  respect  of  the  indebtedness  evi- 
denced, by  the  negotiable  instrument  so  ac- 
quired. Whatever  the  reasons  that  might  be 
given  as  reflecting  upon  the  soundness  of  the 
stated  conclusion  In  8oott  v.  Tanl,  the  court 
is  not  di^osed  at  this  late  day,  after  the 
statute  has  been  re-enacted  In  th«  Code  9C 
1907,  to  eat^  uprat  a  reconsideration  of  the 
question  there  decided.  Hence,  if  the  re- 
spoDdent  bank  la  a  bona  fide  purchaser  for 
value  and  wlthoat  notice  before  maturity, 
of  the  notei^  secured  by  mortgage  executed 
to  SltDpscm  by  complainant  and  her  hustrand, 
and  the  notes  are  commercial  paper,  the  com- 
plalnant  cannot,  as  against  the  bank,  success- 
fully assert  the  InvaUdity  tfC  the  mortgage, 
even  thon^  it  was  giv^  on  her  i»n^rty  to 
secure  the  d^t  of  her  husband  only.  Under 
Code  1907,  %l  4982,  0007,  subd.  3,  and  section 
6012,  a  holder  otherwise  In  doe  course  Is  a 
bona  fide  purchaser  of  negotiable  i>aper  fOr 
value  notwithstanding  he  has  takm  the 
paper  as  collatMol  secorlty  for  a  iire-exlst- 
Ing  debt  Vogler  t.  Manson,  76  Sonth.  117. 
It  results  from  the  ap^catlon  of  this  rule 
of  statute  and  decision  to  the  averments  of 
the  bill,  notwithstanding  SimpscHi's  debt  to 
the  bai^  was  a  pre-existing  obligation  when 
the  bank  acquired  the  notes,  that  the  bank 
cannot  be  denied  the  protection  usually  ac- 
corded a  bona  *flde  purchaser  because  of  the 
averred  pre-exlstenra  of  Simpson's  debt  to 
the  bank. 

[3-IJ  The  real  question  presented  for  review 
with  respect  to  the  aspect  of  the  amended 
bill  bearing  upon  the  objection  taken  by  the 
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demnrrer  that  the  bill's  arerments  disclose 
the  bank's  status  and  relation  to  hare  been 
that  of  bona  fide  purchaser  of  the  notes  Is 
this:  Is  the  bank's  status  and  relation  that 
of  bona  fide  purchaser  <^  the  notes  the  mort- 
gage was  an  Incident  thereto  (Thon:q>son  t. 
Maddux,  117  Ala.  468.  476,  23  South.  167),  so 
executed  by  the  comt^alnant  and  her  bus- 
band  to  Blmpstm?  On  the  consideration  of 
that  Inquiry  the  court  must  apply  the  famil- 
iar rule  that  the  allegation  of  the  pleading 
thus  assailed  must  be  construed  most  strong- 
ly against  the  pleads.  The  bill  avers  that 
the  papers  assigned  are  "promissory  notes." 
Unless  otherwise  limited  or  defined,  a  prom- 
issory note  Is,  at  least  prima  fade,  an  uncon- 
dltitmal  promise  to  pay  another  a  certain 
sum  <rf  money  at  a  specified  time.  6  Words 
and  Phrases,  5676  et  seq.;  3  Words  and 
Phrases  (2d  Ed.)  pp.  1261,  12^;  Louisville 
Banking  Oo.  v.  Gray,  123  Ala.  251,*254,  26 
South.  206,  82  Am.  St  Rep.  120;  UcRae  v. 
Raser,  9  Port  (Ala.)  124.  In  paragraph  6 
of  the  original  bill  it  Is  avmred,  as  up<m 
Information  and  beU^,  that  Simpson  would 
undertake  to  have  the  nK>rtgBge  in  questl<m 
foredcHKd.  or,  regaining  the  notes  from  the 
bank,  undertake  to  s^  or  n^otiate  them  to 
some  other  person  "who  might  dalm  to  be 
ai^  Innocent  purchaser  theieoT*;  and  the 
prayer  invokes  the  power  of  the  court  to 
restrain  Simpson  "from  negotiating  or  trad- 
ing said  notes  or  disposing  of  them  In  any 
way  to  any  outside  person,  who  ndght  or 
could  claim  to  be  a  bona  fide  h(dder  of  them 
In  due  course  so  as  to  bind  omivlalnant 
thereon."  The  amendment  to  the  orlgliml  bill 
subtracts  nothing  f^m  the  effect  of  the  qnot- 
ed  averments.  In  the  Ugtat  at  these  aver- 
ments,  which  must  be  subjected  to  the  fAwOl- 
lar  rule  of  InteirretatltHi  before  restated, 
the  court  b^w  was  entirely  Jostlfled  In  corx- 
eluding  that  the  notes  In  qnestl<»  w&re  nego- 
tiable Instruments,  as  such  Instruments  are 
defined  in  the  UnlfOTm  Negotiable  Instru* 
ments  Law.  By  express  averment  the  bill 
shows  that  these  notes  were  unconditional 
promlsn  to  pay  sums  certain  to  a  spedfled 
person  at  stipulated  times.  Further  observ- 
ing the  rule  whlcb  requires  the  Interpreta- 
ticm  of  the  averments  of  the  bill  most  strong- 
ly against  the  pleader,  It  must  be  ruled  that 
the  amended  Mil  defines  the  status  and  rela- 
tion of  the  bank  to  these  notes  to  be  that  of 
a  holder  thereof,  and  that,  in  consequence, 
the  prima  facie  presumption  prevails  that  the 
bank  was  and  is  a  holder  In  due  course, 
meaning  that  the  bank  todk  the  notes  before 
maturity,  in  good  faith,  and  without  notice 
of  any  Infirmities  In  tlie  instruments  or  in  the 
title  of  the  negotiator.  Code,  |§  5007,  5014 ; 
Sherrill  v.  Merchants'  Bank,  195  Ala.  175, 
70  South.  723.  In  this  state  of  the  averments 
and  of  the  conclusions  therefrom  deduced,  as 
stated,  the  complainant  could  only  avoid  the 
according  to  the  bank  of  the  protection  due 
a  bona  flde  pondiasM  of  these  instruments 


by  afllrmatlv^  pleading  notice  to  the  hank 
of  the  Infirmity  In  the  contract  between  the 
comidainant  and  her  husband  and  Simpson  in 
consequence  of  section  4497  of  the  Code. 
Sherrill  v.  Bank,  supra.  Tbae  was  thef«Fore 
no  error  In  sustaining  the  hank's  demurrers 
assailing  the  bill  f<H>  its  Insufficiency  In  the 
particular  that  it  sought  the  caocellatlon  of 
the  morl^ge  on  the  ground  that  It  was  given 
on  the  complainant's  property  to  secure  the 
husband's  debt 

[9-11]  The  other  theory  of  the  bill,  erected 
upoD  the  notI<m  that,  when  Simpson  assign- 
ed these  notes  to  the  bank  as  collateral  se- 
curity for  his  loan  from  the  bank,  the  com- 
plainant or  her  property  were  placed  in  the 
posture  and  relation  of  surety,  for  Simpson 
as  prlndpal,  to  the  bank  as  creditor.  Is  en- 
tirely unsound.  According  the  effect  stated 
to  the  averments  of  the  amended  bUl,  the 
bank  became  a  bona  flde  holder  in  due  course, 
Its  tight  being  complete  and  unassailable  to 
the  notes  and  mmtgage;  and  the  complain- 
ant was,  so  far  as  the  bank  was  concerned, 
primarily  liable,  along  with  ber  comakor, 
the  hudMmd,  as  the  cwtract  evidenced  by 
the  notes  and  mortgage  promised  and  pro- 
vided. The  unrestricted  transCer  of  a  nego< 
tiabte  instrument,  before  matnTity,  In  the 
usual  oonrse  of  business,  fior  a  valuable  con- 
sideration, and  without  notlcs.  creates  In  the 
tnnsterea  an  original  and  paramount  right 
of  aetl«i;  and  In  tb»  bands  of  such  trans* 
f eree  the  cmtraet  Is  exempt  fram  all  legal 
and  equitable  deCmses  to  which  it  might 
have  been  subject  before  sodi  transfer.  Cap- 
ital Glt7  Ins.  Co.  r.  Quinn,  78  Ala.  SS8;  Bhei^ 
rin  T.  Bank,  supra.  A  person  Is  primarily 
liable  on  an  Instrument  when  by  ttte  trams 
thereof  be  is  absolutely  required  to  pay  the 
same.  Code,  |  K139;  Bouse  ▼.  Wooten,  140 
N.  C.  5S7,  658,  58  3.  a  430.  lU  Am.  St  Sep. 
875,  6  Ann.  Cas.  280;  Crawford's  Anna  Neg. 
Instr.  Law,  p.  4.  The  assignment  of  these 
notes  to  the  bank  did  not  constltato  ^ther 
the  complainant  or  her  vropertf  a  surety  In 
any  such  sense  as  to  Invest  the  complainant 
with  any  rlgl^  to  compel  the  bank  to  mar- 
shal the  assets  of  Simpson  to  the  exonera- 
tion of  the  complainant's  property  from  sub- 
jection to  the  liability  unqualifiedly  im- 
posed by  the  contract  between  Simpson 
and  the  complainant  and  her  husband, 
which,  free  from  infirmity,  the  bank  ac- 
quired as  a  bona  fide  purchaser.  The 
statute  (Code,  S  4497)  has  no  possible  effect 
to  constitute  any  measure  of  priority  with 
respect  to  the  property  of  the  wife  wlien  in- 
cumbered to  secure  the  debt  of  the  husband. 
Such  a  contract  Is  vcdd,  unless  it  Is  represent- 
ed by  a  negotiable  Instrument  that  has  been 
acquired  by  a  bona  flde  purchaser.  In  which 
event  the  contract  hs  entirely  fcee  from  the 
visitation  of  the  Invalidating  ^ect  of  the 
statute  (Code,  S  4497).  Scott  v.  Taul,  supra. 
Even  In  cases  of  ordinary  suretyship  (not 
guaranty)  the  ge&wal  nils  is  tbat  the  surety 
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cannot  compel  the  creditor  to  ocliaust  the 
assets  of  the  principal  to  the  exoneiaU<m  of 
the  property  or  liability  of  the  surety.  The 
surety  moat,  as  la  familiar,  redeem  his  un- 
qoalifled  promise  to  pay  the  debt  to  the  cred- 
itor before  the  surety  can  proceed  against 
his  pilacipal  or  his  principal's  prc^rty. 
Skinner  t.  Barney,  19  Ala.  688,  701;  HabU  v. 
United  States  FldeUty  Co..  142  Ala.  363,  366, 
39  South.  54.  The  case  of  Elyton  Land  Co. 
T.  Hood,  121  Ala.  373.  26  South.  745,  and 
others  In  that  line  cited  for  the  ai>p^ant 
aie  without  bearing  or  Inflii^ice  In  this  con- 
nection. In  the  Hood  Case  there  waa  an  ex- 
jftem  promise  by  the  sobvradee,  accepted  by 
the  Tendor,  to  pay  the  debt  of  the  vendee;  a 
Tital  fact,  among  others,  distinguishing  that 
deddon  from  the  facts  set  forth  in  the 
anoided  bill  in  this  cause. 

From  these  cmsideratloiis  it  results  that 
no  error  affected  the  ruling  of  the  court  be- 
low In  sustaining  the  demnrm  noted  in  the 
urignments  of  mar, 

Affiimed. 

AKDBBSON,  G.  X,  and  SATSB  and 
GABDNBB,  JJ.,  concur. 

On  Rehearing. 

McCI<ELI«AN,  J.  The  argument  for  re- 
hearing has  been  carefully  considered.  The 
coort  remains  satisfied  with  the  conclusion 
attained.  When  due  account  Is  token  of  the 
fact  that  the  decision  In  Scott  r.  Taul,  115 
Ala.  529,  22  South,  447,  was  correctly  stated 
In  Brans  t.  Fairclotb.  166  Ala.  176^  179,  51 
Sooth.  786,  21  Ann.  Caa.  1104,  "based  upon 
tlie  principles  ol^  the  commercial  law  with  re- 
gard to  negotiable  instruments,"  there  Is  no 
Intaarmcmy  between  that  decision  and  any 
other  delivered  by  this  court  requiring  the 
consideration  or  ai^licatlcm  ot  the  proTlsloos 
9t  Cod^  i  4497.  The  constructkm  put  upon 
that  Btatnte  In  Soott  v.  Taul,  supra,  was  de- 
cided upwards  at  20  years  ago ;  and  the  stat- 
ute has  been  re-enacted  with  that  construc- 
tion tipon  It  Cwtalnly  this  court  would  not 
DOW  be  Jnstlfled  In  reading  the  re-raacted 
statate  to  an  Inunediatdy  different  eftect 
U  Nicfale^  Dig.  Ala.  pw  1114,  dUng  nu- 
menms  dedsiona. 

Beferenee  to  the  origin^  opinion  will 
disclose  that  the  court,  in  construing  the 
blU,  original  and  as  amended,  did  not 
taidiilge  a  presumption  that  the  notes  pos- 
sessed all  the  auaUtles  ot  characteristics 
essential  to  constitute  a  negotiable  In- 
stnunent;  but,  £ar  differently,  deduced 
the  condualon  that  they  were  negotiable 
hutnunents,  poasesdng  all  their  quali- 
ties or  diaracterMlcs,  from  what  appeared 
on  the  &ce  ot  the  ]deadlng,  under  the  influ- 
ence and  exaction  of  the  iu>plicable,  fiamUtar 
nde  whldi  requires,  on  hearing  or  demurrer, 
the  pleading  to  be  construed  most  strongly 
against  the  pleader. 


The  appellant  la  not  related  to  the  trans- 
acti<m  as  a  surety  to  Simpson  in  his  relation 
or  debtor  to  the  bank.  The  reasons  for  this 
conclusion  are  stated  in  the  original  opinlMi. 
The  bill  seeks  the  complete  cancellation  of 
the  instruments.  It  does  not  Invoke  the  pow- 
ers of  the  court  to  ascertain  and  determine 
the  extent  to  whidi  the  bank,  as  a  bona  fide 
porcbaser  fOT  value  and  without  notice,  may 
be  protected,  and  beyond  that  (the  indebted- 
ness of  Simpson  to  the  bank)  tibe  annulUnent 
Cft  the  notes  and  mortgage  as  securities  for 
the  husband's  Ind^tedness  to  Simpson, 
^at  question  Is  not  presented,  and  hence  Is 
not  decided. 

The  application  for  rehearing  is  denied. 

ANDERSON,  C.  J.,  and  SAT  RE  and 
GARDNSXt,  JJ.,  ctmcur. 


BUCK  «t  al.  V,  QIMON.   (1  DIv.  988.) 
(Sapreme  Oonrt  of  Alabama.    May  16,  1916.) 

1.  Baitkb  and  Banxiro  «3a2^  —  AaaiGN- 
ICKNT  OT  Assna—RATincATioN. 

Where  tlie  CcMnptroller  of  Currency  declined 
to  penult  a  national  bank  in  embarrassed  condi- 
tion to  continae  basbiesB  unless  it  made  some 
satis&etory  arnmgnnent  and  under  the  stress 
of  audi  drcnmstanees  its  dlrectocs,  potsuant 
to  agreement,  assigned  all  Its  assets  to  another 
national  bank  which  assumed  all  its  indebted- 
ness and  agreed  to  wind  np  Its  affairs,  and 
stockholders  of  the  aaslxnlns  bank  later  ratified 
the  agreement,  the  ratlncatum  related  bacL  ex- 
cept as  to  intervening  rights,  to  the  date  of  the 
directors'  agreement  ot  sale  and  conveyance  pur- 
snant  thereto. 

2.  Banks  and  Barkinq  «aB254  —  Suit 

AOAINST  DlUOTOBS— PABTHS. 
For  loss  sustained  by  a  national  bank 
through  the  negligent  conduct  of  its  business, 
the  right  of  acticm  against  the  directors  woold 
be  in  the  bank,  and  It  through  its  directnrs  and 
stocUudders  could  convey  suuh  right,  tt^etber 
with  its  other  assets,  to  another  national  bank 
which  had  agreed  to  wind  op  its  affairs. 

3.  Banes  and  Bankino  ^»254  —  Assign- 
BTENT  or  Assets— Riovrs  or  Asbionbb. 

Where,  under  authority  of  the  Comptroller 
of  the  Currency,  the  directors  and  stockholdera 
of  a  national  bank  aasigned  all  property,  assets, 
and  effects  of  every  kind  to  another  national 
bank  whidi  was  to  wind  op  its  affairs,  any 
cause  of  acti(Mi  by  the  bank  first  mentioned 
against  its  directors  for  misconduct  of  its  busi- 
ness was  vested  in  the  assignee. 

4.  Banes  and  BANinNa  «=»2S4— Stocehoi.d- 
EBS'  Bnx— Othbb  ADBquATE  Reuedt. 

A  Btockhoidera'  bill  against  directors  (rf  a 
national  bank  for  negligence  in  the  conduct  of  its 
business  cannot  be  maintained  if  there  be  other 
adequate  remedy. 

6^  Banks  and  Bankinch  «=»2S4— NxouoxiraK 
or  DiBECTOBS— AonoN— PAsnxs. 
Where  a  national  twnk  made  a  lawfnl  as- 
dsnment  to  another  national  bank  which  was  to 
wind  up  its  affairs,  any  right  of  action  of  the 
assigning  bank  or  It  stockholders  against  its 
directors  for  negligence  became  vested  in  the  as- 
signee, and  the  violation  of  the  assignee  bank's 
obligation  to  enforce  such  claim  would  not  re- 
Invest  in  the  assigning  bank  or  Its  stockhc^ders 
the  right  of  action  against  such  directors,  bat 
would  give  a  right  of  action  against  the  assignee 
bank. 
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0.  Banes  aitd  Baneiivo  «=»254— Bbtoppbl— 
Pbiob  AonoN  Peitdiko. 
Whnre  a  stofihalder  of  a  natioaal  bank,  aft- 
er iti  asKta  were  aamgned  by  it  to  another  na- 
tional bank,  brought  a  bill  against  Its  directors 
for  negligence  In  condnct  of  tbe  bank's  business, 
the  stockholder,  if  not  ready  and  willing  to  dis- 
miaa  his  own  Bait,  would  be  estopped  to  demand 
that  assignee  sue  the  directors. 

Appeal  from  Oircuit  Cohrt,  Mobile  Gounty ; 
TtuHnas  H.  SmlCh,  Judge. 

Bill  by  Dominique  T.  Oinxm  against  Bdward 
J.  Budk  and  others.  From  a  decree  overrul- 
ing demurrer  to  bill,  tlie  defendants  appeal* 
Reversed  and  remanded. 

Oregory  L.  &  H.  H.  Smith,  StevMis,  McGor- 
Tey  &  McLeod,  Armbrecht,  McMillan  &  Caf- 
fey,  and  Rl(di  &  HamUtoo.  all  of  MoUl^  for 
appellants. 

THOMAS,  X  The  ai^peal  is  prosecuted  by 
the  National  Olty  Bank  and  others  frtmi  a 
decree  of  the  drcnit  court  in  equity,  over- 
ruling draanrrras  to  a  bill  filed  by  Domi- 
nique  T,  Gimon,  as  h<^der  of  stock  In  said 
bank,  against  appellants,  as  directors,  to  re- 
cover losses  sustained  Umnifi^  the  negligent 
conduct  of  the  habeas  ct  that  !n8tltutl<m. 

It  is  averred  in  Oie  bill  that  on  account 
of  the  embarrassed  omdltloa  of  the  bbnk 
the  OcHnptroller  of  One  Currency  declined  to 
permit  it  to  continue  to  do  business  as  a  na- 
tional bank,  announcing  that  he  would  pot  it» 
affairs  in  tbe  hands  of  a  receiver  unless  that 
corporatlra  should  take  some  action  satisfac- 
tory to  the  Conv>tToller  of  the  Currency  ae  his 
department  by  wblcb  Its  de^oeltors  could  be 
fully  protected;  tliat  under  the  stress  of 
this  necessity  tbe  board  of  directors  of  the 
National  City  Bank  entered  Into  a  cmtract 
with  the  First  NaUonal  Bank  of  MobUe,  Ala., 
by  which  they  undertook.  In  the  name  of  the 
National  City  Bank,  to  seU,  convey,  and  de- 
liver to  the  First  National  Bank  of  Mobile 
all  of  the  property,  assets,  and  effects  <xF  every 
kind  and  description,  no  matter  where  situat- 
ed, belonging  to  the  said  National  City  Bank 
or  In  which  It  had  any  interest,  Including 
its  banking  and  trust  company  business  and 
the  good  will  thereof,  for  and  In  consldera- 
tioa  of  the  First  National  Bank's  assumption 
of  the  Indebtedness  of  the  National  City 
Bank  and  the  agreement  on  the  part  of  the 
First  National  Bank  to  wind  up  the  affairs  of 
the  National  City  Bank,  to  collect  Its  assets 
and  to  distribute  them,  first,  by  rdmbursing 
itself  in  an  amount  equal  to  the  debts  so 
assumed  by  it,  and  then  to  distribute  the 
balance  between  the  stockholders  of  the  Na- 
tional City  Bank  after  deducting  therefrom 
certain  latge  commissions  which  the  Natt(HiaI 
City  Bank  thereby  undertook  to  pay  to  the 
First  National  Bank  for  said  service.  A 
copy  of  this  agreement  was  made  a  part  of 
the  bill  of  complaint  In  this  agreement  it 
was  stipulated  that,  as  compensation  for 
liquidating  the  afCalrs  of  the  National  Olty 


Bank,  the  First  NaHonal  Bank  was  to  re- 
ceive a  part  of  the  proceeds  of  the  assets  of 
the  embarrassed  bank,  in  proportion  to  the 
amount  collected  upon  mtch  assets  as  speclfl- 
cally  set  out  In  the  agreement 

After  the  agreement  was  duly  entered  In- 
to by  said  board  of  directors  and  the  First 
National  Bank,  the  original  bill  In  this  cause 
was  filed.  Subsequent  thereto,  the  stock- 
holders of  the  Naticmal  City  Bank  rattfled  the 
acti(m  of  tbe  board  of  dlrect(»rB  in  making 
such  contract  with  and  conveyance  to  the 
Elrst  Natl(mal  Bank.  Hie  amended  bill  failed 
to  show  when  the  stockholder^  meeting  was 
held,  at  whldi  the  ratUcatliHi  took  ^ce^ 
yet  it  alleged  l^at: 

"Any  demand  that  your  Orator  could  have 
made  upon  the  stockboldera  of  the  National  City 
Bank  for  the  enforcement  of  the  rights  which 
are  herein  asserted  would  have  been  likewise 
unavailing,  for  the  reason  that  at  tbe  first  meet- 
ing of  the  stockholdws  of  the  National  City 
Bank,  which  took  place  after  the  execution  of 
said  agreement  to  the  First  National  Bank, 
which  was  hdd  before  complainant  oould  have 
obtained  any  other  meeting  of  said  stockholders, 
the  said  stockholders  ratified  and  ctmfirmed  the 
action  of  said  directors  in  executing  said  asragn- 
ment  to  tbe  First  National  Bank  while  the  said 
defendants,  other  than  Albert  P.  Bush,  WiUiam 
F.  Owen,  and  Paol  Danner,  still  constituted  a 
majority  of  the  board  of  directors  of  said  bank, 
Bo  that  the  cause  of  action  which  had  thereto- 
fore rested  in  the  National  City  Bank  to  recov- 
er the  damages  which  are  sought  to  be  recovered 
in  this  bUI  of  complaint  vested  in  tbe  first 
National  Bank  before  the  said  stockholders 
could  have  proceeded  wltii  the  utforosment  of 
said  rights  thr<mgh  any  parson  other  tiian  the 
defendants  herein." 

[1]  When  the  stockhfddera  of  the  Nati<Mial 
City  Bank  ratified  this  omveyance  of  tbe 
bank's  asseta  to  the  First  National  Bank,  sacb 
ratification  related  bade  (except  as  to  Interven- 
ing rights)  to  the  date  cf  the  directors'  agree- 
ment  of  sale  and  the  ctnveyance  pursuant 
thereto ;  it  was  the  same  as  if  the  oonveiyanos 
bad  been  orl^nally  authorized  by  the  atodk- 
holders.  Ehrerett  T.  United  States,  6  Port 
166,  30  Am.  Dea  t^;  HoUoway  v.  Harp»>, 
108  Ala.  647,  18  South.  668;  Bibb  ▼.  Hall, 
101  Ala.  79.  14  South.  98;  Alabama  Nat. 
Bank  T.  O'Nell,  128  Ala.  102,  29  South.  688; 
1  Elliott  on  Contracts,  ||  277,  833,  4if6.  It 
Is  not  Insisted  by  the  amended  bill  that  com- 
plainant acqulicd  any  new  rls^t  Intervening 
the  time  of  the  making  of  the  contract  aad 
conveyance  by  the  dlrecttWH  to  the  First  Na- 
tional Bank  and  the  date  of  the  ratification  by 
the  stockholders.  The  conveyance  by  the 
board  of  directors  was  on  November  9,  1915, 
and  ratification  was  had  thereof  by  the 
stockholders,  and  thereafter  the  amended  bill 
In  tilts  cause  was  filed. 

For  the  purpose  of  the  bill  as  amaided,  ac- 
cording to  Its  averments,  the  conveyance  to 
the  First  National  Bank  must  be  treated  as 
valid  and  binding  {on  the  authority  of  Its 
ratification  by  the  meeting  of  the  stocfcht^d- 
ers)  from  November  9,  1916,  the  date  of  the 
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lidtlal  tZBiwCw  by  wtObcKltr  of  fb»  boud  ot 
directors.  The  legal  effect  of  tffia  conveyance 
It  Allied  to  be: 

"fHie  cause  of  action  whicb  bad  heretofore 
rested  in  tbe  Natfonal  City  Bank  to  recover  th« 
dsmagea  which  are  sought  to  be  recovered  in  this 
bin  of  complaint  vested  ]n  the  First  National 
Bank  before  the  eaid  stockholders  could  have 
proceeded  with  the  enforeemoBt  of  said  ri^ts 
throagb  any  penon  otber  than  the  defendant 
herein," 

[1]  In  efEect,  tbe  cause  of  action  aontfit  to  be 
cnficHTed  by  tibe  bUl  aa  orlglnaUy  filed  was  In 
Qie  corporation— tiie  National  Gl^  Bank— 
and  Out  bank  bad  tbe  rig^t  to  eaavey  It 
to  tbe  Fliat  National  Bank  aa  a  part  of  and 
witb  its  other  aaseta^  cmneyeA  by  its  oon- 
iUtnted  anthOTitles— its  dlrectOTs  and  stock- 
holders. THUS  T.  Brown,  154  Ala.  408,  406, 
45  Sootli.  689 ;  IlBrtMi  v.  Johnston,  166  Ala. 
317,  322,  51  South.  992;  Cbok  on  Stockhold- 
ers, I  645.  Th^  l^al  ^ect  of  tUs  convey- 
ance npon  fba  ilgbt  ot  action  would  not  be 
dlffermt  had  the  assets  beai  conveyed  as  a 
pledge  or  aa  something  in  the  nature  of  a 
pled^;  the  ri^t  of  action  would  be  hi  the 
First  National  Bank.  Alabama  Terminal  & 
Improvement  Co.  t.  Knox,  116  Ala.  667,  6GS, 
21  acrnth.  496;  May  v.  Sharp,  49  Ala.  140: 
Powell's  Adm'r  v.  Henry,  27  Ala.  612;  Ru»- 
seU  V.  Hester,  10  Ala.  535. 

The  averments  of  the  bill  as  to  complaln- 
anfs  demami  on  the  First  National  Bank, 
that  It  proceed  to  enforce  complainant's  rl^t 
theretofore  insisted  on  and  soi^t  to  be  as- 
serted by  the  filing  of  the  original  bill,  are 
that  the  demand  was  not  made  until  after  the 
ratification  by  the  stockholders  ot  tbe  Na- 
tional City  Bank  of  the  conveyance  to  .the 
First  National  Bank;  that: 

"Toar  orator  further  shows  nnto  your  honor 
that  promptly  after  the  said  assignment  of  the 
•aid  cattse  of  action  to  the  First  National  Bank, 
which  had  been  executed  by  the  directors  of  the 
National  City  Bask  without  authcMrity,  had  been 
ratified  1^  the  stockholdeta  of  the  National 
Cii7  Bank,  so  as  to  become  valid  and  operative, 
joDr  orator  made  a  demand  npon  the  said  First 
National  Bank  to  enforce  the  rights  which  are 
sorted  in  this  bill  of  comDlaint,  bot  the  First 
National  Bank  declined  to  do  so. 

Tbe  reasonable  implication  ot  this  latter 
averment  Is  that  the  right  of  action  son^t  to 
be  enforced  by  the  amended  bUl  was  vested 
the  lawful  action  of  the  stockholders  in 
tbe  First  Natlcmal  Bank  and  coold  not  be  en- 
forced Iqr  tbe  complainant  without  a  demand 
and  retaaal  by  tbe  Flrat  National  ^nk.  Ap- 
penantir  connset  well  states  tbe  case  made  by 
this  amendment  filed  after  tbe  canse  of  ac- 
tion had  vested  Jn  fbe  Bitat  Natiomd  Bank, 
as  follows: 

"The  right  to  have  an  accounting  by  the  de- 
fendants was  vested  in  the  National  Cnty  Bank 
down  to  November  9tb,  and  salwe<raent  to  that 
it  was  vested  in  the  Flnt  National  Bank  of  Mo- 
bile. After  it  had  been  vested  in  the  First  Na- 
tional Bank  Mobile,  the  complainant  filed  this 
bin  in  big  own  name  and  wx  behalf  of  all  the 
stockholders  of  the  National  Citr  Bank  who 
aught  appear  and  join  therein,  wlthoot  having 
aiade  any  daiaand  upon,  and  without  any  refosal 
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by  the  Fitat  National  Bank  to  enCoKO  tin  rights 
ha  asserts  in  the  bill  of  complaint." 

[II  Tbia  stoi^boldn  ae^  to  Mfone  tbe 
rights  of  a  otoponitlon  after  SDch  oorpora- 
tlon  baa  conveyed  the  rights  so  sought  to  be 
enfWced  to  anctbw  ocwpwatitm.  If  tbe  Na- 
tional City  Bank  bad  filed  tbe  bill  ki  tbe  in- 
stant case,  and  had  sooceeded  In  recovering 
from  any  of  tbe  directors  the  amoant  sooght 
or  any  portion  Uanot,  the  proceeds  at  such 
lecoT^  would  have  to  be  applied  primarily 
to  the  necessary  and  nasmable  expenses  of 
liquidating  tbe  affairs  of  tbe  National  aty 
Bank,  and  to  tbe  payment  of  its  debts,  and 
secondarily,  by  dl^butlon,  to  tbe  stockhold- 
ers of  the  National  City  Bank,  of  whom  com- 
plainant was  one.  By  or  under  the  authority 
of  the  national  government,  expressed  throng 
the  Comptroller  of  the  Currency,  or  throngh 
tbe  departmoit  of  his  office  having  charge  of 
tbe  conduct  of  tbe  affairs  of  national  banks, 
the  conveyance  In  qnestlw  was  made  by  the 
directorate  and  Btockh<Aders  of  the  National 
City  Bank  to  the  First  National  Bank,  and 
tbe  conveyance  embraced,  as  an  asset,  the 
right  of  recovery  sougbt  to  be  einf<wced  by 
OMnplalnaint  In  his  amended  UU. 

[4]  A  stockholder  cannot  maintain  a  bill 
Bu<^  as  that  filed  by  complainant  In  this  case, 
if  there  be  other  adequate  remedy.  TlUls  v. 
Brown,  164  Ala.  403,  406,  45  South.  680; 
Cook  on  Stockholders,  {  646. 

[S]  We  are  constrained  to  tbe  view  express- 
ed by  appellants'  counsel  that,  if  the  convey- 
ance to  the  First  National  Bank  of  the  funds 
of  the  National  City  Bank  was  lawful,  there 
was  no  waiot  of  an  adequate  remedy.  The 
First  National  Bank  was  not  r^resented  by 
the  directors  and  officers  of  the  National  City 
Bank,  and  the  fact  that  those  officers  and 
directors  were  parties  to  the  suit  did  not  In 
any  manner  disable  the  First  National  Bank 
to  bring  the  action.  By  the  contract,  the 
First  National  Bank  was  obliged  to  collect 
all  the  assets,  including  those  represented  by 
the  liabilities  of  tbe  directors  and  officers  of 
the  National  City  Bank ;  falling  therein,  the 
former  became  liable  to  tbe  latter  for  the 
breadi  of  such  contractual  obligation.  That 
Is  to  say,  by  this  contract  the  National  City 
Bonk  parted  with  Its  right  of  action  against 
its  officers  and  directors,  and  substituted 
therefor  the  obligation  of  the  First  National 
Bank  to  enforce  such  liability,  and  to  ac- 
count to  the  Natl<MiaI  City  Bank  therefor,  to 
pay  tbe  reasonable  and  necessary  expense  of 
liquidations  and  its  debts,  and  distribute  to 
the  stockholders  any  balance  remaining.  The 
TtolatI<ni  of  this  contract  obligation  by  the 
First  National  Bank's  Allure  to  enforce  any 
just  and  legal  dalm  against  tbe  former  direc- 
tors of  the  National  City  Bank  would  not 
reinvest  in  the  National  City  Bank  tbe  right 
of  action  against  sncb  dlrectOTS,  but  would 
give  a  right  of  action  against  the  First  Na- 
tional Bank.  If,  then,  the  National  Olty 
Bank  could  not  or  would  not  enforce  this 
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Ttgbt  agalnat  the  Tint  National  Bank  for 
tbe  Ttolatlon  of  a  cootractual  otdlgatlim,  thai 
ttie  complainant  or  any  oCber  stockholder 
eonld  do  so,  diongh  he  could  not  recover 
■gainst  tbe  former  directors  and  o&cen  of 
tbe  former  corporation.  It  resalts  th^  no 
demand  which  the  complainant  coold  bare 
made  npon  tb»  First  Nattooal  Bank,  though 
met  by  a  poaltlTe  refusal  to  wftirce  Its 
claims  against  tbe  dlrectws  and  ofllcerB  of 
the  National  Gty  Bank,  voidd  anthorise 
complainant  to  now  xecorer. 

[I]  It  It  be  said  that  the  right  of  action 
was  tested  In  the  First  Natlimal  Bank  and 
could  be  enforced  by  complainant  on  pnver 
demand  npon  and  refusal  by  that  bank,  and 
that  the  stockholders  of  the  National  Oty 
Bank  could  prosecute  this  suit  aftor  a  de- 
mand upon  and  refusal  by  the  First  National 
Bank,  the  questlCHi  would  stlU  r^aln  wheth- 
er the  demand  made  subsequent  to  the  filing 
of  the  bill  would  support  the  cause  o^  action 
by  complainant  The  bill  la  silent  as  to  the 
terms  of  the  demand  and  aa  to  the  form  of 
its  refusal.  It  may  be  that  the  danapd  was 
an  Improper  one.  "It  may  have  been  a  de- 
ineud  that  the  First  National  Bank  proceed 
to  enforce  these  rights  under  the  Mil  already 
filed  by  complainant,  or  throng  solicitors 
named  by  c(Mnplainant,  or  In  some  particular 
manner  desisnated  by  it,  and  it  may  be  that 
the  refusal  was  based  upon  the  tmpr<^r  con- 
ditions with  whidi  the  d«nand  was  coupled." 
It  Is  at  least  certain  that  the  form  of  nei- 
ther the  demand  nor  the  refusal  is  alleged. 
If  complainant  demanded  that  the  First  Na- 
tional Bank  of  Mobile  should  bring  a  suit  to 
recover  that  which  complainant  sought  to  re- 
cover in  the  original  bill  filed  in  the  Instant 
suit.  In  the  absence  of  a  dismissal  of  the  bill 
brought  prior  to  the  demand,  through  com- 
plainant's counsel,  or  failed  to  aver  his  readi- 
ness and  willingness  to  dismiss,  thus  conced- 
ing the  First  National  Bank  full  power  to 
proceed  In  its  own  way  by  counsel  of  its  own 
selection,  the  complainant  was  est(qn>^ 
from  dcanandlng  that  the  First  National  Baink 
prosecute  such  suit,  or  complainant's  suit 
In  his  own  name  he  was  then  Insisting  that 
the  right  of  action  In  question  was  vested  in 
him,  and  for  which  he  was  seeking  to  pro- 
ceed. It  may  be  that  such  were  the  control- 
ling reasons  on  which  was  rested  tbe  refusal 
of  the  First  National  Bank  to  proceed  In  that 
belialf.  Moreover,  the  First  National  Bank 
was  justified  in  the  refusal  to  bring  the  ac- 
tion sought  by  the  complainant,  until  it  was 
first  determined  whether  complainant  bad 
the  legal  right  to  maintain  his  action  in  liis 
own  name  in  manner  and  form,  pending  at 
and  before  the  time  of  tlie  demand  on  said 
Iwnk. 

However  this  may  be,  the  right  of  action 
having  been  conveyed  to  the  First  National 
Bank,  complainant  coutd  not  maintain  his 


bill  as  we  have  above  Indicated ;  fbr  that  at 
the  time  the  Mil  was  filed  the  directors  of  the 
Natlmal  aty  Bank  had  resfced  la  the  First 
National  Bank  of  M oUle  the  right  of  action 
Bought  to  be  cnfnced  by  oonq^nant,  and 
that  this  action  of  the  directors  waa  there- 
after ratified  by  Uw  stodcholders  of  said  Na- 
tional City  Bank.  It  results  that  the  court 
erred  in  OTermUnf  appellants'  demurrer 
numbered  2  to  the  wbtAe  Ull  ot  cmq^alnt. 

The  decree  of  tbe  drcolt  orart  In  equity  Is 
reversed  and  the  cause  is  remanded. 

Borersed  and  remanded. 

ANDBRSON,  G.  J.,  and  MATFIKU)  and 
SOHBBTIUiEi  JJ.,  concur. 


CHOOTAW  GOAL  &  MINING  00.  T.  DODD. 
(6  Dir.  60a) 

(SaiM«m«  Oourt  M  Alabama.    May  9,  19tS.) 

1.  Masteb  and   Skbvart  ^»262(1)  —  Safe 
PucB  TO  Work— iNSPKcnoH. 

Plea  that  a  serraot  in  a  mine  did  not  exam- 
ine bis  working  place  before  going  to  work, 
wbich.  failed  to  aver  that  an  examinatitKi  would 
liave  disclosed  the  d^ect,  as  well  as  the  danger 
of  going  to  work  at  tbe  place,  was  iaanlBeient, 
ana  a  demurrer  was  pnverly  miataiaed. 

2.  MAsm  AKO  SnvAUT  4=9282(1)— PUAI^ 
SumciSNCT. 

A  plea  tiiat  the  servant  at  tbe  time  of  saffer- 
Ing  the  injaries  com[Uained  of  was  the  agent  of 
defendant  intrusted  with  the  daty  of  seeing  that 
tlie  mine  roof  was  in  a-trnmer  condition,  and 
undertook  to  perform  mm  duty,  was  no  more 
than  a  mere  denial  of  an  allegation  by  plaintiff 
that  be  was  working  under  another  to  whom 
such  duty  was  intrusted,  and  a  demarrer  was 
properly  aastained: 

3.  Masteb  and  Sebvart  ^»118(5)— IitJiruxa 

TO  ^TAHt— DUTT  OP  MASIW. 

Where  it  was  not  plaintiff's  duty  on  tiis  awm 
initiative  to  remedy  defects  in  the  roof  ot  a 
mine,  bat  onlr  to  do  bo  when  ordered  by  another 
for  me  master,  it  was  the  duty  of  the  ouster 
or  tl»  «ie  acong  tor  him  to  lumisb  i^alntiff 
the  materials,  ageodei^  and  faciUties  needed  for 
the  remedying  or  removal  of  the  danger  or  de- 
fect, irithout  unnecessarily  imperiling  the  plain- 
tiff, and  sudi  duty  carriea  wiui  it  a  proper  and 
reasmiable  ezodse  oS  tbe  superior  judgment  of 
the  master. 

4.  Mabikb  and  Sebvakt  4=s>2a7(l)— Evidkkce 
— Rblbvakct. 

la  an  action  by  a  servant  for  damages  <m 
account  ot  InJurieB  occa^ooed  by  a  defoetive  roof 
in  a  mine,  testimony  by  a  witness  that  "they 
had  been  talking"  of  the  dangerous  conditkm 
^ould  have  been  exdnded  where  tha«  was  no 
evidence  to  show  who  had  been  talking, 

5.  Affeai,  Aim  Ebbob  «s»10B0(lHHAB3a.^ 

Ebbob^Evidence. 
Where  a  witness  bad  already  testified  that 
"they  had  been  talking"  without  proper  evi- 
dence to  ^ow  who  had  been  talking,  it  was  not 
prejudid^  ern»r  to  overrule  an  objection  to  a 
queeticm  as  to  how  long  they  had  been  talking. 

6.  Evidence  «=>471(31)— Conclusions. 

Where  plaintiff  had  testified  as  to  particu- 
lar duties  of  emi^oy^s  and  servants,  it  was 
proper  to  permit  him  to  be  questioned  as  to 
whetiier  he  or  another  working  with  him  was 
tbe  boas  on  a  certain  job. 
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7.  TKAL  (^296(9)— CusiiTO  Ebbob. 

In  an  action  by  a  servant  against  tbe  ntas- 
Ut,  part  of  the  oral  charee  stating  that  certain 
witnesnes  who  were  emptoyte  <^  the  master  were 
interested  in  the  outcoms  of  the  sait,  although 
an  inTaadon  Ot  the  prorince  tiie  jory,  was 
cored  1^  withdrawal  whoi  chaUoifea. 

Aiveal  from  drcuit  Goart,  Walker  Cioun* 
ty;  J.  J.  Cartls,  Judges 

ActlMi  by  P.  3.  Dodd  against  the  Choctaw 
Coal  A  Alining  Company  for  Injarlea  received 
while  in  Its  ttnployment.  Judgment  for 
plalntil^  and  def^odani  appeala  Affirmed. 

Ilw  ocnnplalnt  saffldaitly  appears.  The 
ftdkwing  are  the  j^ma  refOred  to: 

(3)  Ftff  farther  answer  d^mdaat  says  that 
plaintiff  was  gailty  ot  negligence  which  contrib- 
uted proximately  to  his  injury,  in  this,  that 
plaintiff  did  not  examine  his  workine  place  un< 
der  the  rock  or  slate  that  fell  on  aim  More 
coDUneDcdng  wotk  thaennder,  and  as  *  i«oxi- 
mite  result  thereof  was  t^reby  hurt  It  was 
the  du^  of  i>laintiff  before  commencing  work  to 
examfaie  his  working  place,  and  his  injury  was 
the  |»oxiDate  result  of  his  failure-  to  poform 
this  duty. 

(11)  Defendant  .says  that  plaintiff  in  this  ac- 
tion was  at  the  time  he  suffered  the  injuries 
complained  of  the  agent  of  defendant  intrusted 
with  the  duty  of  seong  that  the  roof,  whidi  is 
Alleged  in  said  count  was  defective,  was  in  a 
proper  condition,  and  that  plaintiff  undertook 
to  poform  such  dntiesu 

(14)  Plaintifl  was  hart  while  woAiiw  under 
or  danseroosly  near  a  roch  or  place  in  the  roof 
of  Bald  mine,  whidi  was  not  nroperly  prcq>ped 
to  support  it,  and  prlaintiff  fbev  the  danger 
dureo^  and  was  sent  by  defmdant^s  mine  fore- 
man to  ronedy  said  defect,  and  defoidant  said 
plaintiff  contmued  nwllgently  to  work  under 
or  dangerously  near  said  ro<^  until  it  fdl  and 
injured  him. 

].  H.  Bankhead,  Jr.,  of  Jasper,  tor  appel- 
lant Bay  &  Cooner,  of  Jae^,  and  Harsh, 
Harsh  ft  Harsh,  of  Bimringham,  for  appeUee. 

THOMAS,  J.  The  salt  Is  for  damages  for 
personal  Injuries  cansed  by  falling  rocfe  from 
the  roof  of  an  entry  to  defendant's  mine. 

Coonts  2  and  6,  nnder-subdi^aion  1  of  the 
Emtdoyers'  Liability  Act  (Code  1007, 1  3910), 
Ebarged  a  dtfect  In  said  root  and  the  failure 
to  sufficiently  secure  the  roof  against  ftUlng. 

Under  snbdlvlBlon  2  of  the  act  covnt  8 
(barged  that  on  the  lOth  day  of  S^tember, 
ISUS,  d^tedant  was  engaged  In  Oie  InulneBa 
of  ndning  coal  In  Walker  county,  Ala.,  and 
plataLtlft  was  an  employ^  of  defendant  &i- 
laged  In  the  ^scharge  of  his  duty  as  such, 
snd  that.  whOe  so  emplc^ed,  a  large  rock  in 
the  roof  of  an  entry  In  the  mine  ofierated 
hj  defendant  fell,  and  carried  down  an  elef> 
tilc  wire  used  in  tlu  business  of  the  deftad- 
int  in  laid  mtry,  wherry  said  wire  was 
TiolenQy  thrown  against  Oe  body  <hC  plain- 
tiff, thmring  him  to  the  bottom  of  said  tsk- 
try  and  candng  the  pnsonal  injuries  qie- 
dficaDy  numerated ;  and  it  further  averred 
that  plainturs  injuries  were  caused  by  rea- 
son of  the  negligence  of  <me  Walter  Bines, 
who  was  In  the  service  or  empl<^ment  <tf 
the  defendant,  and  who  had  superintendence 


intrusted  to  him,  whilst  tn  the  exercise  of 
such  superintendence,  In  this,  the  said  Wal- 
ter Hlnes  negligently  ordered,  directed,  or 
placed  plaintiff  In  said  entry  at  said  place 
in  dangerous  proximity  to  said  rock  wbldi 
fell  and  caused  his  injuries  specified. 

[1]  Demurrer  was  sustained  to  plea  8  as 
an  answCT  to  either  count  The  BBsignment  of 
error  challenging  this  ruling  as  to  plea  3 
Is  not  well  founded,  for  the  reasm  that  the 
plea  fftlled  to  aver  that  an  examination  of 
the  roof  of  the  mine  at  the  place  of  the  in- 
jury would  hare  disclosed  the  defect,  as 
well  as  the  danger  of  going  to  work  at  the 
place  In  question.  Henderson  t.  T.  C,  I.  & 
R.  R.  Co.,  190  Ala.  126,  128,  67  South.  414; 
Maacott  Coal  Co.  t.  Garrett,  Adm'r,  156  Ala. 
290,  297.  47  South.  149;  Southern  RaUway 
Oo.  T.  McGowan,  149  Ala.  440^  462,  48  South. 

87a 

[Z]  l%»<e  was  no  error  in  sustaining  demur- 
rer to  plea  11  as  an  answer  to  count  3.  It  was 
no  more  than  a  denial  of  the  saperlntend^ce 
of  Walter  Hloes,  averred  in  that  count,  and 
a  denial  that  the  said  Hlnes  negligently  or- 
dered, directed,  or'  placed  plaintiff  In  said 
mtry  at  said  place  in  dangerous  proximity 
to  said  rock  wlii<^  fell  and  caused  plalntUTs 
specified  Injuries.  Maddox  v.  Chilton  Ware- 
house A  Mfg.  Co.,  171  Ala.  216,  221,  224.  6B 
South.  93;  Warrior  Coat  Co.  v.  Thompson, 
193  Ala.  639,  646,  09  South.  76.  Moreover, 
the  defense  of  that  idea  was  also  available 
under  plea  16. 

[3]  Demurrer  to  plea  14  as  an  answ»  to 
count  8  was  properly  sustained.  The  plea 
does  not  aver  that  it  was  [riaintlfF's  initial 
duty  to  remedy  the  defect,  or  that  In  com- 
pliance with  the  master's  cnrder  he  undertook 
that  duty,  and  that  because  of  plaintiff's  de- 
ftitdt  In  such  regard  his  Injury  proximately 
resulted.  Wiarrlor  Coal  Cob  v.  Thompson, 
si4»ra;  Maddox  r.  caiilton  Warehouse,  etc., 
(So.,  supra.  If  It  was  not  plaintiff's  duty,  of 
his  own  initiative,  to  remedy  the  defect,  but 
only  to  do  80  upon  the  advice  and  consent  of 
another  for  the  master,  then  it  was  the  duty 
of  such  other,  acting  for  the  master  and  with 
the  master's  authority  over  plaintiff,  to  fur- 
nish plaintiff  the  materials,  agendes,  and 
fb.cllltles  needful  for  the  remedying  or  re- 
moval of  the  dangerous  defect  without  un- 
necessarily imperiling  the  plaintiff.  OAis 
inlmary  duty  of  the  master  to  the  servant 
carries  wltti  it  a  pnver  and  reasonable  ezer^ 
else  of  the  superior  Ju<^pient  of  the  master 
aa  to  the  materials  and  facllitlea  needful, 
and  as  to  the  reastmable  saf efy  with  which 
mch  servant,  charged  with  no  duty  to  i&ae- 
dy  the  defect,  may  comply  with  the  master's 
ordera  to  remedy  the  same.  With  the  mas- 
ter's failure  to  famish  mctk  needful  fiacUi- 
tles,  the  duty  assumed  by  a  servant  in  obey- 
ing a  siverior'B  orders  with  whidi  he  must 
comply  "reverts  pro  tempore  to  Its  original 
bearer" — ^the  master;   tn  other  words,  the 
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master's  default  suspends  sach  servant's  duty 
to- remedy  the  defect,  though  he  be  ordered 
to  do  so  by  the  master.  The  master  cannot 
escape  respcHislblUty  for  his  negligent  order, 
or  &llure  of  duty,  that  unnecessarily  ex- 
posed to  peril  the  servant  complying  there- 
with or  acting  thereon,  when  it  was  not  such 
servant's  primary  duty  to  do  the  thing  com- 
manded, and  It  was  not  perfectly  obvious  to 
the  servant  that  to  comply  was  dangerous. 
If  plea  14  were  held  to  be  a  sufflcleat  answer 
to  count  3,  a  superinteudmt  with  authority 
over  a  servant  to  order  and  direct  his  labors 
might  negligently  order  such  servant  to  at- 
tempt to  rei>alr  or  remedy  a  defect  that  It 
was  not  Ms  primary  duty  to  do,  though  the 
servant  have  not  the  necessary  knowledge, 
skill,  and  ability,  or  the  needful  f&cUltles,  to 
carry  out  the  order,  and  such  fact  be  known 
to  such  superintendent  at  the  time;  and, 
attempting  to  obeyt  and  sustaining  injuries 
aa  a  proximate  result,  the  servant  would  be 
without  remedy  against  the  master.  More- 
over, the  plea  b^ng  construed  most  strongly 
against  the  pleader,  the  substance  thereof 
was  a  mere  traverse  of  the  count  it  sought 
to  answer,  and  was  provable  under  the  gen- 
eral issue. 

[4,  fi]  The  ruling  of  the  trial  court  is  chal- 
lenged "in  allowing  plaintiff  to  prove  by  the 
witDesB  Benson  tliat  he  bad  heard  It  talked 
around  there  tor  a  day  or  two  that  tbis  rock 
was  bad."  Tr.  89.  No  sadi  objection  to 
evidwce  is  found  at  the  page  of  Uie  record. 
Indicated.  It  may  be  that  tlila  assignment  of 
error  does  not  suffldently  Identify  the  ruling 
sought  to  be  diallenged.  Osniey  U.  0. 
Kiser  Co.,  76  South.  853;  Orews  ft  Gieen 
r.  Parker,  192  Ala.  388,  887,  68  South.  287; 
Woodruff  T.  Smith,  127  Ala.  66,  28  South.  736 ; 
H.  B.  Claflln  Co.  v.  Bodenberg,  lOL  Ala.  213, 
18  South.  2ra.  However,  It  appears  that  one 
Benson  testified  of  the  c<mdlti<m  of  the  roof 
of  the  mine  entry  as  it  was  at  the  time  of 
plalnttfrs  injury.  He  said,  "I  hadn't  paid 
that  particular  rock  that  fell  any  particular 
attentltm,  wly  I  bad  beard  It  talked  of  as 
being  bad."  This  testimony  was  admitted 
without  objection  or  motion  to  exclude.  The 
witness  was  then  asked  by  i^alntlff's  coun- 
sel, '!POr  how  I<mg  a  time?"  to  which  ques- 
tion he  relied,  "They  had  been  talking  It 
for  a  day  or  two  around  there."  At  this 
stage  of  the  examination  the  def^daut  ob- 
jected to  the  latter  question  on  the  ground 
that  it  called  for  Irrelevant,  incompetrat,  il- 
legal, and  hearsay  testimony.  The  court  over- 
ruled the  objection,  and  the  defendant  mov- 
ed to  exclude  said  answer  on  the  ground  as- 
signed to  the  question.  Without  evidence  to 
show  what  witness  meant  by  "they  had  been 
talking,"  whether  the  plaintiff,  or  the  defend- 
ant's agrat  In  charge  of,  and  exercising  su- 
pervision over,  the  plaintiff,  at  the  time  of 
the  Injury,  or  third  persons,  had  been  speak- 
ing of  the  condition  of  the  particular  rock, 
all  of  said  evidence  should  have  been  exclud- 


ed on  proper  obJectl(»i  and  motion.  However, 
the  fact  remains  that  the  original  statement 
of  the  witness  that  the  particular  rock  had 
been  spoken  of  as  being  bad  was  admitted  In 
evidence  without  objection,  without  motion 
addressed  to  the  court  to  exclude  the  same. 
In  this  state  of  the  record,  we  do  not  see 
that  prejudicial  error  was  committed  by  lim- 
iting the  evidence,  "They  had  been  saying 
that  the  rock  was  bad,"  in  time  to  a  day  or 
two  before  the  injury,  and  to  the  locus  in 
quo.  The  objection,  with  the  exception  and 
motion  to  exclude,  was  directed  only  to  this 
limitation  of  the  eridesice,  and  not  to  the 
original  statuneot  of  On  flact  of  tbe  defect 
in  the  rock,  . 

[I]  A  witness  in  his  own  behalf,  in  re- 
sponse to  the  defendant's  cross-examination, 
plaintiff  testified  that  he  had  been  "brattice- 
man  there  for  eight  years" ;  that  Mr.  Hlnes 
had  been  "mine  foreman  tor  two  or  three 
years" ;  that  "Mr.  Bussell  was  boss  driver 
and  bad  charge  of  the  driving  crew";  that 
"all  of  the  company  men  were  supposed  to 
do  what  Mr.  Russ^  said";  that  immedi- 
ately precedii^  the  injury  Mr.  Hlnes  told 
plaintiff  to  "assist  Mr.  Russell  In  setting  a 
timber" ;  and  that  he  (Mr.  Russdl)  would 
show  witness  "where  to  put  the  timber." 
On  redire<A  examination  witnesa  stated  tbat 
the  company  Iiad  a  regular  timber  man ;  ibat 
his  regular  euploym^it  was  at  "brattloe- 
wtHi£" ;  and  that  he  did  not  do  any  other 
work  unless  he  was  specially  ordered  to  do  so 
by  Bfme  one  In  authority.  Plaintiff's  coun- 
sel then  adced,  "Mr.  Banktaead  asA^d  you 
about  your  going  down  there  and  working 
with  Ur.  BussoU;  both  of  you  worked  for 
a  common  object;  weie  you  boss  or  was  he 
boss?"  and  tlie  witness  replied,  "He  was 
boss."  Defendant  objected  and  excited  to 
tills  question  and  answer.  The  objecUoa 
was  overruled.  The  answer  was  a  shorthand 
roidltlon  <a  fact,  whether  tbe  plaintlfl  or  Mr. 
Rossdl  was  superior  In  authority.  Both 
question  and  answer  were  pertin^t 

Tbroughont  the  evldeoce  occur  socb  terms 
as  "tUnber  man,"  "brattice  work«,"  *%on 
driver,"  "auijerlntendent,"  "contract  work," 
and  the  like.  It  was  ccsnpetait  to  ask  a  wit- 
ness who  tbe  superintendent  or  boss  driver 
of  tbe  company  was,  and  whether  or  not  the 
plaintiff  was  compelled  to  comply  with  the 
orders  of  such  superlntmdent  or  superior 
official.  In  the  discharge  of  his  duties  as  a 
servant  of  the  defendant.  There  was  no  mer- 
it in  the  objection  that  the  witness  was  per- 
mitted to  draw  a  conclusion  for  the  Jury. 
Hie  facts  had  theretofore  be^  given. 

[7]  Defendant  excepted  to  that  part  of  the 
oral  charge  as  loUows,  "Tbe  superintendent 
and  boss  and  employes  of  the  company  are 
Interested  In  the  outcome  of  the  suit  to  a 
certain  extent."  Without  further  Instnic- 
tlons  on  that  subject,  this  proposition  would 
have  been  an  invasion  of  the  province  of  the 
Jury;   but^  when  ctmsidered  in  connection 
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with  all  that  the  trial  Judge  said,  It  Is  ob- 
Tlous  that  It  waa  withont  prejudicial  error. 
However,  In  response  to  the  exception,  the 
coart  withdrew  the  challenged  portion  of 
tbe  oral  charge,  concerning  the  weight  and 
gDfflcI»icy  of  the  testimony.  Had  pr^udlclal 
error  been  committed*  this  withdrawal  of  the 
Instmctlon  to  which  objection  had  been  In- 
terposed would  have  been  sufflclent  The 
same  reasoning  Is  applicable  to  the  other  por- 
tion of  the  oral  charge  to  whldi  exception 
was  reserved.  Sooth  Brilliant  Ooal  Co.  t. 
HcCollnm,  76  South.  901. 

Refiued  <diarse  T  waa  covered  by  given 
diuge  8,  as  to  oounti  2  and  6,  and  cxtvered 
b7  elrai  diarge  IS  as  to  all  conntsL  Be- 
fbsed  diargo  0  was  likewise  embraced  in  given 
diarge  14,  and  refused  dkarge  16  in  ^ven 
Aaige  25. 

The  eighth  count  of  ttie  c(«np1nint  only 
fliaifed  Uiat  fhe  InJnry  of  plalntlfT  was  the 
resalt  of  negligence  of  Tom  Russell,  whilst 
In  the  ererdse  of  snperintendence ;  and  the 
dlmfnatloa  of  this  count  hy  cbaxga  25  ren- 
dered refused  <diarge  16  abstract. 

The  affirmative  diarges  requested  by  de- 
fmdant  were  properly  refused.  The  evidence 
was  sufficient  to  submit  to  the  Jnry  the  sev- 
eral issues  raised  by  the  jdeadlng,  and  to 
tnpport  the  verdict  thereon. 

When  the  courts  oral  charge  la  oiniddered 
ai  a  wholes  there  la  no  merft  in  die  exc^tloa 
takoi  Uiereta 

Tbe  Jn^^ent  of  the  circuit  court  is  af- 
flrmed. 

Afflrmed.  All  the  Justices  concur. 


ALABAMA  FIDELItY  ft  CASUALTY  00. 
V.  ALABAMA  FUEL  ft  IRON  CO. 
(6  Div.  665.) 

(SopMae  Gotwt  of  Alabama.    Feb.  T,  tSM. 
Rehearing  Deiled  May  9,  1918.) 

1.  Pbincipai.  and  Sdbbtt  9=»125— Rbleasv 
OF  Suarrr. 

Where  defendant  became  surety  on  bond  of 
coaj  dealer  to  a  wholesaler  whose  contract  re- 
quired numthly  settlement  and  accounting,  the 
mere  fact  that  the  wbolesaler  made  shipmenta 
of  coal  to  tbe  shipper  for  which  he  did  not  pay 
in  full,  end  that  the  dealer  did  not  make  month- 
ly reports  and  payments,  did  not  discharge  tbe 
surety,  tfaourii  it  had  no  notice  of  aach  conduct; 
tbe  wh<desaler  not  having  consented  or  acqui- 
tsced  therein. 

2.  PainciFAi,  AHD  Smm  «=>122  —  Dis- 
CHASQB     or  SuasTT— Failubs  to  Tebmi- 

HATC  CojfTBACT  ON  FiBST  DEFAULT. 
Where  coal  wholesaler  required  bond  of  re- 
tailer, sHpuIetlng  for  paymenta  and  accounting 
eadi  mtmtb,  the  wholeflaler,  in  order  to  pre- 
serve its  riehts  against  tbe  surety,  was  not  re- 
quired, on  Uie  first  occasion  when  tbe  accounting 
■t  Am  end  of  the  month  was  not  made,  to  ter- 
inhiate  the  contract  Immediately. 

Appeal  from  Circuit  Court,  J^erson  Coun- 
ty; H.  A  Sharpe,  Judge. 

ActtoD  by  tbe  Alabama  Ftiel  ft  Iron  Com- 
pany against  tbe  AlahnmS'  Fidelity  ft  Casual- 


ty Company.  Judgment  for  plainttB,  and 
defoidant  appeals.  Afflrmed. 

One  B.  O.  Banks  made  a  contract  with  tbe 
appellee^  whereby  he  Clanks)  underto<A  to 
handle  coal  for  said  company  In  Montgomery. 
The  omtract  was  In  writing.  The  perform- 
ance of  this  omtract  by  Banks  with  the  ap- 
pellee company  waa  guaranteed  by  the  ap- 
pellant A  ct^y  of  the  contract  by  Banks 
with  the  appellee  and  a  copy  of  the  contract 
of  guaranty  by  the  appellant  is  set  out  In 
the  record  <tf  the  case  on  the  first  appeal. 
190  Ala.  397,  67  South.  318. 

This  suit  Is  for  recovery  against  the  sure- 
ty Oil  the  contract  of  guaranty  there  set  out 
In  the  guaranty  contract  the  appellant  bound 
Itself  "to  the  faithful  performance  by  Banks 
of  all  the  provisions  of  his  said  contract" 
In  the  contract  of  Banks  with  the  appellee 
among  other  provisions  was  one  to  the  ef- 
fect that  Banks  obligated  himself  to  keep 
an  accurate  account,  showing  the  amount  of 
coal  sold,  to  whom,  prlce^  sum  coQected,  etc., 
and  to  render  monthly  statenients  on  or  be- 
fore the  Qth  of  each  month  showing  the 
amount  ot  such  sales  and  also  to  pay  the 
appellee,  on  or  before  the  20th  of  each  month, 
for  all  coal  shipped  to  hlra  (Banks)  up  to 
the  1st  day  of  that  month,  except  in  such 
cases  as  may  be  covered  by  spedat  agree- 
moit  in  writing  between  the  parties.  On 
June  15,  1915,  the  following  plea  was  filed: 

"B.  That  the  cmtract  sued  upm  for  the 
performance  of  whidi  on  the  part  of  said  Banks 
this  defendant  became  bound  on  said  bond  as 
surety  provided  tbat  montbly  settlements  should 
be  made  by  Banks  with  tbe  plaintiff  as  imwdfied 
in  said  contract,  indoding  the  naymmt  of  all 
money  cdlected  for  ooal  which  nad  been  sold, 
and  that  settlements  were  not  made,  and  Banks 
defanltcd  thereon  in  not  making  said  settlements 
and  not  paying  over  the  proceeds  of  coal  sold, 
and  that  the  j^aintiff  continued  to  ship  coal  to 
Banks  under  said  contract  after  Banks'  failure 
to  make  the  monthly  payments  as  required  by 
said  contract  without  the  consent  of  this  de* 
fradant  and  that  the  recovery  here  sought  is  for 
coal  sbwed  after  Banks'  default" 

Plea  A  was  an  ampliflcatUm  of  -what  Is  set 
up  in  plea  B,  reciting  the  agreement  on  the 
part  ot  Banks  to  render  statonents  and  to 
make  mraithly  payments,  and  reciting  in  de- 
tail tbe  abipments  of  ooal  by  the  appdlee  to 
Banks  and  the  amount  thereof  from  the 
month  of  October,  1911,  up  to  and  iududing 
Jnn^  1M2;  that  statements  were  rendered 
by  Banks  showing  the  number  of  pounds  of 
coal  sold  during  ttie  months  ot  October  and 
November,  1011,  and  for  Do  other  months; 
the  first  statement  being  rendered  November 
1,  1911,  and  the  second  December  5,  1911. 
But  these  statements  did  not  show  to  whom 
the  coal  was  sold  nor  the  price  paid  therefor, 
and  alleges  that  this  course  of  deaUng  was 
without  tbe  consent  of  the  defendant  and 
that  by  such  course  of  deaUng  plalntllf 
waived  the  stipulations  in  the  contract  re- 
quiring Banks  to  rmder  mfmihly  statemotta^ 
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flte:*  and  thereby  tlie  defeodaDt  was  dis- 
charged of  Its  UabiUty  on  said  l^ond.  The 
court  sustained  demurrer  to  pleas  A  and  B, 
and  they  were  am^ded  so  as  to  set  up  an 
acquiescence  on  the  part  of  the  appellee  In 
the  violation  of  the  terms  of  the  contract  by 
Banks  with  reference  to  said  monthly  state- 
ments, etc. ;  and  demurrer  to  the  pleas  as 
thus  amended  was  overruled. 

Charges  numbered  1,  4,  and  "A"  were  the 
affirmative  charges  with  hypotheses  for  the 
defendant,  and  were  refused. 

Charges  K  and  refused  to  defendant, 
read  as  follows: 

"K.  The  coort  charges  the  jury  that,  if  they 
believe  that  i^ainttfF  assmted  to  the  statement 
contained  in  Banks'  letter  oi  date  April  80, 
1913.  'I  would  like  to  remind  Mr.  Adams  ot 
what  he  told  me  when  I  told  him  that  I  knew 
there  would  be  times  when  I  could  not  collect 
for  this  coal  fast  enough  to  remit  in  full  every 
month,'  this  was  a  deviation  fr<Mn  the  contract 
Kuaranteed  by  this  defendant  as  surety  upon  the 
bond,  and  tbe  plaintiff  cannot  recover  for  the 
coal  shipped  to  Banks  after  the  assent  by  plain- 
tiff, it  you  believe  that  plaintiff  assented  to  said 
statement." 

"I*  The  court  diarEes  the  jury  that  upon 
Banks'  failure  to  render  statements,  and  to  pay 
aa  provided  in  the  oMitract,  it  waa  the  doty  of 
plaintUt  to  diaeontinae  the  rii^ment  oi  cou  to 

nim." 

Upon  the  trial  of  the  cause  the  contract 
and  bond  were  introduced,  together  with  an 
account  between  the  appellee  and  Banks 
as  agrat,  showing  the  amount  of  coal  shipped, 
paymrats  made,  and  the  balance  due.  Let- 
ters were  also  introduced  In  evidence  written 
to  Banks  by  the  appellee,  In  some  of  which 
settlement  of  account  was  insisted  upon,  and 
from  Banks  to  the  appellee,  some  of  which 
set  up  excuses  for  delay  in  making  paym«it 
la  full,  and  inclosing  check  In  part  pay- 
ment. The  cause  was  tried  on  count  1  as 
last  amended,  the  plea  of  the  general  Issue, 
and  pleas  6,  A,  and  B  as  amended.  Issues 
of  fact  presented  by  these  pleadings  wer« 
submitted  to  a  jury,  resulting  In  a  verdict  tot 
the  plaintiff.  A  motion  for  new  trial  was 
overruled,  and  defendant  proKcntes  this  ap- 
peal. 

Garlier&Oarber,  of  Birmingham,  and  ScHm 
B.  Tyaaa,  of  Montgomery,  for  appellant. 
Percy,  Benners  &  Burr,  oC  Blrmingbam,  tor 
ai^lle& 

GARDNBB,  J.  Thla  is  the  third  appeal  in 
this  cause.  Ala.  Fid.  A  Cas.  Go.  v.  Ala.  Fuel 
ft  Xron  Co.,  190  AUl  307,  67  Skmtli.  318;  Ala. 
Fuel  &  Iron  Co.  t.  Ala.  Hid.  ft  Cas.  Co.,  107 
Ala.  660,  78  Sooth.  874.  Upon  the  first  ap- 
peal, It  was  held  that  plea  5,  which  alleged 
that  the  plaintiff  relieved  Banks  of  his  obli- 
gation to  comply  with  the  terms  of  the  con- 
tract relative  to  making  monthly  statements 
and  payments  tor  the  coal  sfalK>ed  him  with- 
out the  consent  of  the  defendant,  set  up  a 
good  defense,  in  that  It  disclosed  a  material 
alteration  In  the  contract  by  the  pl»lntifl 
without  the  consent  ot  the  surely,  and  there- 


by released  the  surety  tram  the  obUgaticHi 
which  in  its  c(»itract  of  suretyship  had  been 
assumed.  On  the  second  appeal  oxistrulnK 
the  contract  between  the  parties.  In  passing 
upon  the  sufficiency  of  count  1  as  amended, 
it  was  held  that  the  surety  guaranteed  that 
Banks  would  pay  for  the  coal  which  was 
shipped  to  htm,  and  that  whether  or  not 
Banks  had  sold  the  coal  was  a  matter  of  no 
consequoice  so  far  as  the  liability  oa  tbe 
bond  was  concerned. 

[1]  Hie  first  asslj^unaits  of  error  relate 
to  the  ruling  of  the  court  In  sustaining  de- 
murrer to  pleas  A  and  B  as  originally  fram- 
ed. The  substance  of  said  pleas  a];H>ear  in 
tbe  forgoing  statement  of  the  case.  In  the 
c(Hitract  between  Banks  and  the  appellee,  the 
former  bad  agreed  to  make  monthly  state- 
ments, and  monthly  payments  on  account  of 
the  coal  shipped.  The  condltl<Hi  of  the  bood 
executed  by  the  appellant  was  for  the  faith- 
ful compliance  by  the  said  Banks  with  all 
the  provisions  of  said  contract  required  of 
him  to  be  performed  during  the  term  of  the. 
bond.  The  substance  of  these  pleas  was  that 
the  appellee  made  shljHuents  ot  coal  to  Banks 
during  a  period  of  months,  upon  which  he 
(Banks)  made  sundry  payments  on  account, 
but  did  not  pay  in  full,  and  did  not  make 
monthly  reports  or  monthly  payments  as  be 
had  agreed.  They  set  up  no  ocmsent  or  ac- 
quiescence on  the  part  of  tbe  appellee  in 
Banks*  detanlt  "A  surety  is  not  discharged 
from  liability  from  the  mere  fact  that  princi- 
pal is  con^ned  in  tbe  mastH's  onKdoyment 
after  Ik  has  failed  to  make  paymmts  prompt- 
ly, of  wbidi  fact  the  surety  has  not  beea  ad- 
vised." Home  Ins.  G<k  t.  Holoway,  S5  Iowa, 
G71,  8  N.  W.  4S7,  89  Ai^  Bep.  179.  See^  also, 
to  like  effect,  Watertown  Fire  Ins.  Ga  t.  Sim- 
mons, 131  Mass.  85,  41  Am.  B^  196 ;  Fan- 
ning r.  Murphy.  126  Wis.  BS8, 105  N.  W.  1056, 
4  U  B,  A.  (N.  8.)  606,  110  Am.  St  Bep.  946, 
6  Ann.  Gas.  486;  Williams  r.  I^an,  88  Fed. 
237,  SI  a  a  A.  611;  Mtna.  Fire  Ins.  Oo.  v. 
Fowler,  106  Mich.  657, 66  N.  W.  470:  In  Wa- 
tertown Fire  Ins.  Ca  t.  Simmons,  sniva,  the 
court  said: 

"Bnt  the  creditor  owes  no  Anty  of  activo  dili- 

fence  to  take  care  of  the  interest  ot  the  surety, 
t  ia  the  business  of  the  aurebr  to  see  that  his 
principal  performs  the  duty  whi<jt  be  has  guar- 
antee^ and  not  that  of  the  creditor.  *  •  • 
Mere  UBCtiMi  of  the  creditor  will  not  discharge 
the  suretv  unless  it  amounts  to  fraud  w  cui- 
cealment 

Upon  the  first  appeal  In  this  cause  the  un- 
derlylqg  prln(dple  set  out  In  the  fte^oinir 
cases  was  recognised  by  this  court  in  0ie  JFfrt- 
lowing  language -Jntrodnctoiy  to  the  Quota- 
tion from  WilUams  v.  Lyman,  supra: 

"We  are  not  unmindful  of  the  salutary  prop- 
osition  that  'the  contract  of  suretyship  is  not 
that  the  obligee  will  see  that  the  prioapal  per- 
forms its  oooditiw.  but  that  the  surety  will  see 
that  he  performs  tnem.'  " 

On  this  first  appeal,  tbe  court  also  held 
that  mere  Indulgence  granted  by  the  em- 
ployer to  the  prlndpal  would  not  dl8<diarge 
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the  Borety.  nie  iame  principle  mans  to 
tuiTe  been  recognized  by  the  Snpreme  Court 
of  Bilnnesota  In  Mancheoter  Bire  Ins.  Co.  t. 
Redfleld.  60  Htnn.  10.  71  N.  W.  709,  wherein 
Oie  court,  speaking  to  this  question,  said: 

import  of  the  instmctioii  was  that  If 
idaintiff  had  notim^  actual  or  constmctiTe,  that 
Kedfleld  was  in  default  in  r«nittinx  m<Hie7  col- 
lected by  him  monthly  according  to  the  terniB 
of  the  bond,  whatever  the  cause  ot  the  default, 
whether  di^toneaty^  or  mere  negligence,  over- 
Hisht,  or  accident,  it  was  bound  immediately  to 
either  diemiBs  its  ag^t  or  notify  the  suretlea. 
l^iia  rule,  if  correct,  would  apply  to  a  breach 
of  any  otner  contract  dnty  of  the  agwt,  what- 
ever Its  cause  or  nature.  The  muter  or  em- 
plojer  owes  no  such  duty  of  active  dUigence  to 
take  care  of  the  inter^  of  the  surely.  The 
latter  has  guaranteed  the  faithful  performance 
of  his  duties  by  his  principal,  and  be  Mmsdf 
owes  a  duty  to  see  that  his  principal  ptrtormt 
these  duties.  The  cardinal  rule  of  dnqr  which 
the  master  or  employer  owes  to  the  sureties  at 
his  servant  is  eoare  good  faith." 

If  tide  two  cases  from  the  Supreme  Court 
of  Minnesota  cited  by  counsel  for  appellant 
(Fid.  Mut  I4fe  Ass'n  t.  Dewey,  88  Minn.  389. 
86  N.  W.  423,  S4  U  R.  A.  94^  and  Morrison 
T.  Arons,  ee  Minn.  321,  68  N.  W.  33)  are  to  be 
construed  as  holding  to  a  ccmtrary  view  <^ 
the  above  authorities,  they  could  not  be  oon- 
ddered  In  harmony  with  the  w^ht  of  au- 
thority, nor  entirely  reconcilable  wtth  Man- 
chester Fire  Ins.  Ca  v.  Bedfleld.  supra.  We 
are  of  the  oi^on  that  the  authorities  above 
noted  clearly  demonstrate  the  Insufficiency  of 
pleas  A  and  B.  We  also  think  that  the  as- 
Edgnments  of  demurrer  were  sufficient  to 
take  the  point,  and  that  there  was  no  error 
In  the  action  of  the  ooart  lo  mstalning  the 
dunurrer  thereto. 

The  court  permttted  the  Jury  to  determine 
whether  or  not  from  all  the  evldoMe  In  the 
case  the  plaintiff  had  so  acquiesced  in  the 
violation  of  the  terms  of  the  contract  by 
Banks,  In  regard  to  the  monthly  statements 
and  monthly  payments,  as  to  constitute  a 
waiver  of  those  provlalMis,  and  therefore  an 
alteratim  of  the  cmtract  m  as  to  release 
the  surety.  We  are  of  Oie  (pinion,  upon  an 
examlnatfon  ot  the  evldenoe  oOered,  oomdsfc- 
ing  largely  ot  correapondecKse  betwieoi  the 
parties,  that  the  questLcm  at  meqnlescence, 
conaeat,  or  waiver  on  Uie  part  of  the  idalutlff 
of  these  i^nvlalons  was  properly  ntinltted 
for  the  jury's  dsteimiiiation,  and  that  llie 
afflramtive  charge  was  pn^erly  refused. 

Whether  or  not  durge  K  Is  subject  to 
criUdam  fm  singling  out  a  pordon  ot  the  evl- 
denoe  need  not  be  detomined,  as  we  think 
its  refosal  could  properly  be  rested  upon  the 
groond  that  It  does  not  appear  what  Mr. 
Adams  told  Banks  wfaoi  Banks  rendnded  him 
to  the  ^ect,  as  quoted  in  said  charge,  or 
ythai  any  such  eonramllon  occurred. 

The  cfAtract  between  Banks  and  tbs  appel- 
lee provided  that  It  should  remain  in  force 
Indefinite,  with  the  understanding  that  el> 
ther  party  could  at  any  time  terminate  the 


same  by  giving  60  days'  tuxtloe  U  Writing, 
and  further  providing  that  Banks  should  «z- 
ecnte  a  surety  bond  to  Insure  the  fatthftd 
compliance  on  his  part  of  the  provisions  of 
the  contract  It  clearly  appears,  tbBteton, 
that  the  appdlee  was  unwilling  to  ship 
Banks  coal  without  an  adequate  guaranty 
for  the  payment  thereof ;  the  a]K>ellant  sure- 
ty conqMny  gave  this  guaranty. 

[1]  Charge  I^  refused  to  the  defendant, 
would  have  required  that  the  ac^dlee  termi- 
nate Its  contract  with  Banks  immediately  up- 
on his  failure  to  raider  statonents  and  to 
pay  the  first  monthly  payment,  notwithstand- 
ing the  fact  that  these  provisions  had  been 
guaranteed  by  the  ai^peUant  In  its  Ixmd.  As 
previously  shown,  mere  Indulgence  granted 
by  the  aiH>ellee  to  Banks  In  this  particular 
would  not  release  the  surety,  nor  was  It  re- 
quired on  that  account  to  terminate  the  con- 
tract ^t2ia  Ins.  Go.  v.  Fowler,  supra.  If 
such  duty  rested  on  the  appellee,  then  the 
contract  of  snretysh!^  was  Indeed  of  little 
value.  Charge  L  was  pnq^rly  refused. 

We  have  carefully  cmuddered  the  action 
of  the  court  In  OTermling  the  motion  for  a 
new  trial,  but  we  are  not  persuaded  of  error 
In  ttOm  reqMct  It  results  that  the  Jud^m^t 
of  the  court  below  will  be  afilrmed. 

Affirmed. 

Ain)IDR80N,  a  3^  and  MgCI<BC«LAN  and 
SATBB,  J3.t  concur. 


DAVIS  V.  HEOE.   (No.  20127.) 
(Snpreme  Court  ot  Misrisdpi^  IMvldca  B. 
July  8.  1918.) 

TaiAL  ^92S2(l>— iKsnccnoNS. 

The  trial  court  diould  not  assume  facts  in 
its  inEttmctions  where  there  is  no  evidence  war- 
ranting aaumption. 

Appeal  from  Circuit  Court,  Bolivar  Coun- 
ty; W.  A.  Alcorn,  Judge. 

Actlcm  by  T.  J.  Davis  against  J.  O.  Heck. 
Judgmmt  for  defendant,  and  plalntlfl  ap- 
peals.  Beversed  and  ronanded. 

Owen  it  B(Aerts,  of  Cleveland,  tor  appel- 
lant A.  W.  Shands,  of  Cleveland,  for  m»- 
p^lee. 

COOK,  P.  J.  TUa  ai9Ml  oomes  from  the 
drcnit  court  of  the  aeomd  district  of  BtAlvar 
county.  The  suit  originated  In  tlie  court  of 
a  Justice  of  the  peace  snd  was  based  on  a 
pnnnlssory  note  for  ilOO;  payable  to  the  or- 
der of  T.  J.  Davis  and  signed  1^  J.  C  Het^, 
the  appellee,  and  7ohn  Jadaoo. 

It  Is  not  quite  ^ar  what  the  defense  was 
in  tb$  drcnit  court,  unless  It  was  paym^t 
A  careful  review  of  the  evidence  fiUls  to  es- 
tablish this  defense.  It  seems  that  T.  J.  Da- 
vis was  engaged  In  the  business  of  selling 
mules,  and  be  was  also  a  member  ot  the  mn- 
cantlle  firm  of  Samplie  A  Davis.   The  note 
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iBTfrtTed  hn«  wu  glTcn  for  tbe  pqrduae 
price  of  a  male. 

It  seenu  tbat  boOi  promlwws  In  tbe  note' 
also  owed  Sample  ft  Davla  for  advaiiceB  ct 
merdiandlse  made  on  tbelr  account,  and  it  U 
dalmed  that  tbey  paid  SanqOe  ft  Davli  this 
mereanUle  acoooat  and  also  tbe  note  in  qnei* 
tion. 

It  ma7  be  conceded  tliat  Sample  ft  Davis 
were  overpaid,  but  tbla  seems  not  to  be  tme. 
It  appears  that  Sampkt  ft  Davis  w«e  also 
sued  by  Hedc  for  the  alle«Bd  overpaymoit. 
This  salt  was  decided  a^Unst  Mr.  Heck  and 
affirmed  on  appeal  to  this  court  on  Hay  13, 
WIS  (78  South.  S62). 

Be  that  as  it  may,  we  have  been  unable  to 
find  anything  in  this  record  to  sustain  any 
defense  to  this  action.  The  iustroctlons 
gLvea  tax  tbe  deCmdant  woe  misleading.  In 
that  facts  were  aasumed  without  any  evl- 
dence  warranting  the  assumption. 

Bevwsed  and  remanded. 


DEFLOBB  V.  ITX>WERS  et  aL   (No.  19100.) 

(Supreme  Court  of  Miariwi^  DivMon  B. 
July  8.  191&) 

QciETiHa  TiTU  «=»10^)  —  Punmrv's  Ti- 
tle. 

Where,  under  deed  of  equal  undivided  inter- 
ests to  grantor's  children  for  life  and  at  their 
death  to  thai  children,  partition  was  bad  by 
suit,  and  thereafter  M.  and  T.,  children  of  gran- 
tor, made  an  exchange  with  i^ntiffs'  mother, 
also  a  diild  of  grantor,  of  lands  allotted  to  them 
reapectlTely  by  the  partition  suit,  and  plaintiffB' 
motile  b^ore  her  death  executed  a  deed  of 
trust  on  the  lands  so  received  in  exdiange,  whidi 
was  foreclosed  and  bought  in  by  defendant, 
plaintiffs,  prior  to  the  death  of  M.  and  T,,  could 
not  sue  to  cancel  defendant's  deeds  as  a  cloud 
on  title,  since  In  any  event  plaintiffs'  rights  to 
the  land  did  not  accrue  prior  to  the  death  of 
M.  and  T.,  who  were  life  tenants,  and  whose 
deed  of  exchange  to  plaintiffs'  mother  conveyed 
an  estate  only  tor  the  lives  of  M.  and  T. 

Ai^>eal  from  Chancery  Court,  Iieahe  Coun- 
ty; Albert  Y.  Woodward.  CSianodlor. 

On  suggestion  of  error.  Suggesttcni  ot  er- 
ror sustained.  Judgment  reversed,  and  demur- 
rer sustained,  with  leave  to  amend  the  bill. 

For  former  opinion,  see  78  South.  613. 

Bobt.  B.  Walker,  of  Carthage,  and  O.  A. 
Lu<^ett,  of  Koedusko.  for  appellant.  J. 
L.  McMllton,  o£  Oftttfaage,  for  wpellees. 

BTHBIDGE,  3.  Johnnie  May  Flowers  and 
Shelly  Flowers,  Infants  of  three  and  two 
years  oC  age,  respectively,  filed  their  bill  by 
next  friend,  Marcellns  Smith,  their  uncle, 
In  the  chancery  court  of  Leake  county,  al- 
leging that  they  are  the  children  of  Osle 
Flowers,  formerly  Osle  Smith,  born  lo  lawful 
wedlock,  tbe  only  children  oi  said  Osle  blow- 
ers, who  departed  this  life  intestate  on  the 
10th  day  of  June,  1914 ;  that  on  February 
6, 1897,  Bufus  Smith,  the  ftther  of  Osle  Flow- 
ers, made  a  certain  deed.  In  which  It  la  al- 


leged that  he  conveyed  to  Sophia  Coleman, 
Louvinla  Coleman,  Ann  Smith,  Ode  Smith, 
latw  ONto  Blowers,  MUy  Bmtth,  Arctiie 
Smith,  Turner  Smith,  and  MarceUus  Smith, 
for  and  daring  tlidr  natnnl  lives,  and  at 
their  respectlT*  deaUist  their  raqwctive  in- 
terest to  go  to  their  diildrai  bom  In  tawfol 
wedlock,  the  land  described  as  the  east  H 
and  nwthwflst  )4  of  northwest  %  of  sectloa 
29,  township  id,  range  &  A  copy  of  whldi 
deed  is  made  EzbiUt  A  to  the  Ull  and  made 
a  part  VienoL  'Cbe  deed  made  exhibit  recit- 
ed as  foUosrs: 

"In  consideration  of  natural  love  and  affectkm 
and  being  out  of  debt  I  hereby  give,  grant  and 
oonv^  to  Mrs.  Sophia  Coleman,  Mrs.  'Laveaa' 
Coleman,  Archie  Smith,  Marcellns  Smith,  Anna 
Smith,  Osie  Smith  and  Mai/  Smith  ft  Turner 
Smith  during  flieir  satoral  life  and  at  th^  nat- 
ural death  to  their  children  bom  In  lawful  wed- 
lock an  equal  and  undivided  interest,  share  and 
share  alike,  in  and  to  tbe  f<dlowlng  real  estate," 
(describing  the  real  estate  as  in  the  bill). 

It  will  be  seen  from  the  recitals  of  the 
deed,  which  control  as  against  ttie  allega- 
tions of  the  bill,  that  there  was  a  oonv^anoe 
to  the  named  children  of  Bufus  Smith  of  a 
life  estate  In  tbe  said  lands,  and  at  tbdr 
natural  death  to  their  (AiUdrw  bom  In  lawful 
wedlodc  an  equal  and  undivided  Interest  in 
saidestata  It  was  further  alleged  in  tlie  Mil 
that  Mary  Smith  died  In  infancy  unmarried 
and  without  issue,  and  that  her  interest  in 
said  land  descended  to  her  brottms  and  sis- 
ters ot  the  whfde  blood.  By  reference  to 
the  terms  of  the  deed  above  set  out  it  will 
be  sew  die  on^  bad  a  life  estate  In  said 
land.  It  is  farther  allied  that  aa  March  % 
1900.  said  parties  named  in  said  deed  flled 
tbelr  bill  in  the  chancery  court  for  partition 
of  said  land  among  themselveB;  tbat  a  par- 
tition was  granted,  and  that  Osle  Flowers 
was  allotted  the  east  %  <tf  the  east  H  of 
northeast  % ;  and  that  Marcellns  Smith  was 
allotted  the  west  %  <tf  the  west  H  of  north- 
east and  west  H  of  northwest  %  of  south- 
east %  leas  five  (5)  acres  cm  the  south  end; 
and  that  Turner  Smith  was  allotted  the  east 
H  of  the  west  H  of  northeast  M  and  east 
%  of  northwest  ^  of  southeast  ^  less  five  (5) 
acres  on  south  end.  It  is  further  allied 
that  Annie  Dawson,  form^ly  Annie  Smith, 
MarceUus  Siplth,  Turner  Smith,  and  O^e 
Flowers  by  mutual  consent  on  the  19th  d&y 
of  February,  1912,  executed  deeds  of  convey- 
ances, divided  the  lands  allotted  to  th^  to 
suit  their  own  purposes  and  conveniences, 
and  by  said  division  last  named  Osle  Flowers 
took  the  southwest  ^4  of  northeast  less 
15  acres  off  the  north  end,  and  the  northwest 
14  of  southeast  ^4  less  10  acres  off  south 
end,  all  of  section  29.  township  10,  range  & 
That  on  April  3.  1914,  Osie  Flowers  and  her 
husband  executed  a  deed  of  trust  on  south- 
west H  of  northeast  ^,  less  15  acres  on  north 
end,  and  northwest  M  of  southeast  less 
10  acres  on  south,  ead,  section  20,  township 
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deed  of  trnst  wu  fmredosed,  ud  was  bon^t 
In  by  Lang  Leflore^  It  la  tbax  alleged  that  j 
the  complainants  were  the  ownen  In  fee 
simple  of  tbls  land  last  described  by  Tlrtne! 
of  a  deed  made  by  Rofas  Smith,  the  tether 
of  OAe  Flowers,  deceased,  and  prays  for  a 
canoellatlon  of  Lang  Leflore^s  claim.  The 
bin  was  demurred  to,  and  the  demarrer  over- 
mled.  and  an  appeal  granted  to  settle  the 
prlndples  of  the  case,  and  on  a  tortner  day 
of  this  court  an  opiDloo  was  rendered,  affirm- 
ing the  dwnccUor  and  remanding  the  cause. 

On  suggestion  of  error  we  have  reviewed 
the  case;  and,  while  the  pleadings  are  not 
clear,  we  have  reached  the  e<mcluslon  that 
the  demarrer  shonld  have  been  sustained. 
It  wlU  be  noted  that  the  partition  suit  filed 
by  the  life  tenants  in  1900  awarded  the  lanA 
in  controversy  to  Turner  Smith  and  Marcel- 
Ins  smith,  and  different  lands  from  that  In 
the  bill  to  Ode  Flowers ;  that  later  Turner 
Smith  and  Marcellns  Smith  conveyed  the 
lands  In  controversy  to  Osle  Flowers.  Hie 
bUl  does  not  allege  that  Turner  Smith  or 
liarcellns  Shnlth  are  dead,  but  It  appears 
from  the  fact  that  Marcellns  Smith  files  the 
bill  In  this  case  for  the  minors  Oiat  he  Is 
stUl  living.  It  Is  not  alleged  how  many  of 
the  other  heirs  of  Rufus  Smith  are  now  liv- 
ing, nor  Is  it  aBeged  how  many  of  tbem 
are  dead  except  Mary  Smith.  The  ddldren 
of  Rnfus  Smith  having  only  a.  life  estate  un- 
der the  most  favorable  view  to  the  appellees, 
their  right  did  not  accrue  untU  the  death  of 
the  life  tenant  of  Uie  lands  In  controversy. 
Inasmudi  as  the  partition  decree  assigned  to 
Tnmer  Smith  and  Marc^ua  Smith  the  lands 
In  ctmtroversy  for  ttuAr  lives,  th^  having  no 
f^idmple  title  to  said  lands,  their  deed  to 
Osie  Flowers  would  only  convey  a  life  Mtate, 
terminable  at  the  death  of  Turner  and  Mar- 
cellufl  Smith,  and  not  at  the  death  of  Osle 
Flowers.  Osle  Flowers,  having  by  this  deed 
taken  only  an  estate  daring  the  life  of  Turner 
Smith  and  Mare^lus  Smith,  could  convey, 
and  did  conv^,  an  estate  for  the  life  of  said 
Turner  Smith  and  Marcellua  Smith  to  Lang 
Leflore. 

We  think  on  the  remand  of  the  case  that 
app^leea  may  amend  their  bill,  and  in  the 
attended  bill  should  allege  how  many  of  the 
heirs  of  Bofua  Smith  are  living,  also  the 
date  of  the  death  of  Rufus  Smith,  and  sbould 
show  the  lands  that  were  conveyed  by  eadi 
of  the  parties  named  In  the  fifth  paragraph  of 
the  bill,  and  the  substance  of  the  terms  oi 
these  deeds  should  be  alleged  or  the  deeds 
should  be  made  exhibits  to  the  bUl. 

Therefore  the  suggestion  of  error  will  be 
sustained,  the  Judgment  of  the  chancery  court 
revised,  and  the  demnrr«r  sustained  here, 
with  leave  to  amend  the  bill  within  80  days 
after  the  mandate  readies  the  court  below. 

Sustained. 


BOUTWSm  Sheriff,  at  aL,  v.  GBATSON 
ctaL  (No.  20342.) 
(Supreme  Ooort  of  Hisrissi^  IMvlsiai  B. 
July  8,  1918.) 

1.  JUDOHSnT  «B»17(1)— Validxtt— Peocbss. 
There  can  be  no  vslid  judgment  without  valid 

service  of  proosss  or  an  ivpearauce  or  waiver 
of  process. 

2.  SHBBIFTB   Ain>   GONSTABUS  ^s>S2~~A.v- 

THOBiTT  Bktond  Lihitb  or  DismoT. 
A  constable  cannot  go  beyond  the  confines 
of  his  district  and  serve  process. 

3.  JUOOICENT  «S>17(4)~PkOCESS. 

Since  a  judgm«it  void  as  to  one  is  void 
OS  to  all,  to  anUiorise  the  entry  <^  valid  judg- 
ment there  mnst  be  Iwsl  process  or  waiver 
thereof  upon  all  the  dcfendsiits  against  whom 
judgment  is  taken. 

4.  JuDouxNT  «S927— Brtbt  OF  Ton>  JtJPG- 

Entry  of  void  judgment  does  not  discontinue 
the  suit  in  which  eotered. 

Appeal  from  Chancery  Coozt,  Jones  Coun- 
ty; G.  G.  Tann,  Chancellor. 

Bill  by  A.  E.  Grayson  and  others  against 
Allen  Boutwell,  Sheriff,  and  anothn.  De- 
cree for  plaintiffs,  and  detendants  an>eal. 
Affirmed  and  remanded. 

F.  M.  West,  of  Jackson,  and  Welch  ft 
Street,  oC  Laurd,  for  aivellants.  J.  M.  Arn- 
old,  at  Blllsville,  for  appellees. 

ETHRIDOB,  3.  The  Southern  School 
Book  Depository,  a  firm  composed  of  V.  R. 
Smith,  F.  R,  Carlton,  C.  Y.  Smith,  Mrs.  R. 
N.  Hughes,  and  T.  M.  Foster,  filed  a  suit 
against  E.  A.  Grayson,  W.  W.  Hood,  and  R. 
H.  Cranford  In  the  justice  of  the  peace  court 
of  district  No.  2,  Jones  county,  Miss.,  on  a 
txmd  given  by  Grayson  as  principal  and 
Bood  and  Cranford  as  sureties  for  fl83.20 
and  for  attorney's  fees.  At  the  time  of  the 
filing  of  the  suit.  Hood,  one  of  the  sureties, 
was  temporarily  residing  at  Laurel,  Miss., 
but  retained  bis  citizenship  and  legal  resi- 
dence at  Moselle,  Miss.,  in  district  No.  6, 
for  election  of  justice  of  the  peace  In  Jones 
county.  Grayson  and  Cranford  were  both 
resident  freeholders  of  district  No.  B  of 
Jones  county.  Process  was  Issued  to  the 
constable  of  district  Na  2  of  Jones  county, 
who  served  the  process  upon  Hood  In  district 
No.  2,  Jones  county.  And  then  the  constable 
of  district  No.  2  went  Into  district  No.  6  and 
delivered  a  copy  of  the  summons  to  Grayson 
and  Cranford.  On  the  return  day  of  the 
summons  none  of  the  defendants  appeared  in 
court,  but  made  default.  The  plaintiff  ap- 
peared In  court  by  attwn^  and  announced 
ready  tor  trial,  and  thereupon  a  default  judg- 
ment was  entered  against  all  of  the  defend- 
ants. Grayson,  Cranford,  and  Hood,  for  $183,- 
20  principal,  and  $16  attorney's  fee,  and  cost. 
Upon'  this  judgment  execution  was  Issued  and 
placed  In  the  hands  of  the  sheriff,  who  pro- 
ceeded to  make  levy  upon  the  pn^perty  of 
one  of  the  dtfendants  for  $201.85  and  costs. 
Thereupon  tbe  defradants  In  said  suit  filed 
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a  bill  Id  the  diancery  court  of  Jones  county 
setting  oat  the  t&cta  about  said  suit  and  al- 
leging that  they  were  not  indebted  to  the 
Sonthem  School  Book  Depository  G^Hupauy 
In  any  amount,  and  that  eflcb  of  the  defend- 
ants in  the  justice  Judgment  were  resldMits 
and  freeholders  of  district  No.  5  of  Jones 
county,  and  that  by  reason  of  the  fact  that 
they  were  residents  of  district  No.  5,  and  by 
reason  of  the  fact  that  the  constable  had  no 
authority  to  go  into  district  No.  5  and  serre, 
or  attempt  to  serve,  process  beyond  the  con- 
fines of  the  district,  the  process  attempted 
to  be  served  and  the  Judgment  taken  there- 
on are  void,  and  prayed  for  and  obtained  an 
injunction  restraining  the  sale  of  their  prop- 
erty. 

The  defendants  in  the  chancery  court,  be- 
ing the  sheriff  and  plaintiffs  in  the  Justice 
court,  first  filed  a  demurrer  to  the-  bill  of 
complaint  setting  forth  the  following  grounds 
of  demurrer:  First.  There  Is  no  equity  on 
the  face  of  the  bill.  Second.  The  bin  shows 
on  its  face  that  complainants  had  a  full,  ade- 
quate, and  complete  remedy  at  law.  Third. 
That  the  bill  shows  on  its  face  that  the  Jndg- 
ment  is  valid  and  binding.  And  then  filed 
what  is  called  a  "special  demurrer,"  alleging 
as  grounds  of  d^urrer:  That  the  bill  shows 
on  Its  ftLce  that  the  Judgment  against  Hood 
is  valid,  legal,  and  binding;  second,  that  the 
allegation  of  the  bill  that  the  judgment  is 
Joint  Is  a  mere  conclusion  of  the  pleader; 
third,  that  all  distinction  between  Joint  and 
several  actions  have  been  abolished  by  stat- 
ute In  MlsslsslppL  Fourth,  that  there  is  no 
equity  In  the  bill  as  to  Hood.  Both  of  these 
demurrers  were  overruled  by  the  chancellor, 
and  an  appeal  granted  to  settle  the  iffind- 
ples  of  the  case. 

It  is  Insisted  here  that  this  case  Is  gov- 
erned by  the  case  of  Catlett  v.  Drummond, 
113  Miss.  450,  74  South.  323;  and  that  the 
def^dants  In  the  Justice  court  would  have 
to  ai^iear  on  the  return  day  and  present 
tb^  objections  to  the  Jurisdiction  of  the 
court  by  motion  or  otherwise,  and  if  decided 
adversely  to  them  appeal  to  the  circuit 
court.  In  the  case  of  Oatlett  t.  Drummond, 
118  Miss.  460,  74  South.  323,  the  defendant 
was  proper^  summoned  in  the  district  in 
whl(^  the  suit  was  filed  by  the  proper  officer 
of  the  district,  and  there  was  no  question 
of  the  validity  of  the  summons  so  served. 
The  court  held  that  the  questions  of  Juris- 
dlGOtm  as  to  the  residence  of  the  parties, 
and  as  to  where  the  d^t  was  contracted, 
were  questions  of  tact,  which  could  be  de- 
nied and  would  depend  upon  proof,  and  that 
for  that  reason  the  Judgment  would  not  be 
void  the  jurisdictional  facts  not  appearii^ 
<m  the  &ce  of  the  record,  and  a  Judgment 
by  default  noAee  section  8ra  of  the  Oode  Is 
equivalent  to  a  verdict  oa  Issue  ^(dned. 

[1]  If  process  had  been  i^operly  served 
upon  all  of  the  defendants,  that  would  be 


true  In  1Mb  case;  but  ta  order  to  have  a 
valid  judgment  diere  must  be  either  a  valid 
service  of  i«ocess  upon  the  defendant,  or  an 
appearance  or  waiver  of  process. 

[2-4]  This  court  decided,  In  BUej  t.  James, 
73  Miss.  1,  18  Sooth.  ttiat  a  constable 
could  not  go  beyond  the  confines  ot  his  dis- 
trict and  serve  process;  that  under  the  law 
he  was  elected  by  and  for  a  district  and  was 
limited  In  his  action  to  his  district  It  fol- 
lows thai  that  there  was  no  service  of  pro- 
cess upon  two  of  the  defendants  in  court,  but 
on  the  return  day  Judgment  vras  taken 
against  all  of  the  defendants.  In  the  case 
at  Oarrollton  Hardware  &  ImpL  Oo.  v. 
Marshall,  78  South.  7,  and  in  the  case  of 
Comenltz  v.  Bank,  85  Miss.  662,  38  South. 
85,  it  was  fadd  that  where  there  is  a  Judg- 
ment void  as  to  <me  it  10  vt^d  as  to  all,  and 
that  to  authorize  the  entry  of  a  valid  Judg- 
ment there  must  be  legal  process  or  waiver 
thereof  ui>on  all  of  the  defendants  against 
whom  Judgment  was  taken.  It  follows  that 
the  Judgment  In  the  present  case  Is  void. 
If  the  plaintiff  had  elected  on  a  return  day 
to  have  proceeded  to  take  judgment  mer^ 
against  Hood,  and  the  Judgment  had  been  so 
entered,  the  wmtentlon  of  the  appellant 
would  be  ratertalnable;  but  having  elected 
to  take  Judgment  against  all  vrlthout  legal 
process,  against  two  of  the  defendants  In 
salu  judgment,  the  Judgment  Is  void  as  an 
entirety.  The  entry  of  a  void  judgment 
would  not  discontinue  the  suit  Instituted. 
Moore  &  Co.  t.  Hosklns,  66  Miss.  496,  6 
South.  500.  And  the  plaintiff  in  the  Justice 
court  may  have  summons  issued  as  to  the 
other  defendants,  directed  to  the  proper 
officer,  if  he  so  desires;  and  on  the  return 
day  the  question  may  be  presented  in  proper 
manner  as  to  whether  the  Justice  has  Juris- 
diction of  the  defendants.  Of  course,  on  the 
remand  of  the  cause  the  defendant  in  cb&a- 
cery  suit  may  answer  denying  the  allegation 
of  the  ^111  if  they  can  do  m. 

Affirmed  and  remanded. 


QtTLF  ft  S.  I.  B.  00.  T.  PBINB  et  aL 

(No.  20341.) 

(Supreme  Court      MissiBsiiNM,  Divisfam  B. 
July  8,  19180 

1.  COUBTS  «=»48»(1)— JUBisDicrnoN— Fbdebal 
Questions. 

State  court  had  jurisdictkm  of  aa  acticni  tot 
the  death  at  a  aoldier  at  the  Mississippi  Natioo- 
al  Guard  UHed  on  raUrmd  while  guarding 
bridge. 

2.  Kaxleoaus  «=>400(1)  —  Iir juan  to  Pbb- 

BONS— QUBSnON  rOB  SVKT* 

In  action  acaioBt  railroad  for  dsadi  of  per- 
son on  trade,  whether  the  railroad  was  n^ligent 
held,  under  the  evidence,  for  the  Jar;,  notvrith- 
atandins  Code  1906, 1 1085  (Hemingway's  Code, 
I  1645),  making  railroad  prima  fade  negUgeot. 

3.  TaiAi.  «s»178— PEBEkPTOBX  iNBiBuonozrs. 

Rule  in  giving  peremptory  instruction  for 
plaintiff  is  that,  conceding;  all  facts  to  be  true 
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whk4  tke  nkknee  tends  to  M*>Mirii,  and  drnw- 
ing  all  locical  lnl«nnc«B  flavwable  to  othw  par- 
^  Croni  toe  tcstimoiv,  there  is  no  defenn  Boade, 
or  nothing  to  be  nilHnitted  to  the  jury. 

Appeal  from  Glrcnlt  Gonr^  GOTfngton 
County ;  W.  B.  Hughes,  Judge. 

Action  by  Mrs.  lanra  Prlne  and  others 
against  the  Ovlf  ft  Ship  Island  Ballroad 
Company.  Jadgment  for  plalntHTs,  and  de- 
fendant appeals.    Reversed  and  remanded. 

T.  J.  Wills,  of  Raleigh,  and  B.  EL  Eaton,  of 
Gulfport,  for  appellant  £.  I«.  Dent,  of  Col- 
lins, and  A.  W.  Dent,  of  Uendenhall,  for  ap- 
pellees. 

ETHRIDGE,  J.  This  Is  an  appeal  by  the 
Gulf  &  Ship  Island  Railroad  Ooniimny  from 
a  Judgment  against  It  for  $30,000  in  favor  of 
the  appellees  for  the  death  of  Thomas 
Grafton  Prloe,  a  son  of  Laura  Prlne  and 
brother  of  the  other  appellees.  Thomas 
Grafton  Prine  was  a  private  soldier  in  the 
First  Raiment  MisslsslK)!  National  Guard, 
being  at  the  time  In  the  service  of  the  United 
States  government  and  being  assigned  to  du- 
ty as  a  guard  over  Brooklyn  Bridge  on  the 
Gulf  &  Ship  Island  Ballroad  in  this  state. 
The  death  of  Prine  occurred  about  2:30  a. 
m.  on  or  about  the  26tfa  day  of  May,  1917. 

tt  aivears  that  a  squad  of  men  under  a 
sergeant  and  corporal  was  assigned  to  duty 
at  Brooklyn  Bridge  to  guard  the  bridge  to 
preroit  injuries  from  dther  alim  enemies 
or  thcSr  friends  and  aympatblaera,  and  that 
ttine  posts  or  guards  alone  the  trestle  and 
bridge  In  qnestlni  were  estabUifted,  a  guard 
havlnr  a  post  In  tlie  section  of  Oie  bridge  and 
trestle  to  guard,  and  there  given  a  beat  or 
place  to  patrol.  About  80  minutes  before 
the  Injury  the  ccwpcwal  In  diargo  of  the 
squad  went  upon  the  bridge  and  called  to 
young  Prlne,  who  was  then  on  duty,  and 
Prine  went  to  where  the  cnporal  was,  and 
fbey  had  some  CMiversatlon,  and  the  corporal 
went  away,  leaving  Prine  upon  the  blldge 
or  trestle  near  the  span  of  the  bridge,  which 
was  the  last  time  that  Prlne  was  seen  by 
the  corporal. 

One  of  £he  other  soldiers  <hi  duty  testi- 
fied that  shortly  after  the  corporal  left  Prlne 
he  saw  him  strike  a  match  and  light  a  ciga- 
rette. This  was  some  20  minutes  before  the 
train  passed  whl<^  killed  Prine. 

In  approaching  the  bridge  the  train  whldi 
killed  Prine  came  around  a  curve  some  1,200 
yards  south  of  the  bridge,  and  the  train  was 
equipped  ^th  a  i>owerful  electric  headlight 
The  soldiers  on  duty,  testified  that  the  train 
in  approaching  did  not  blow  the  whlstie  or 
ring  the  belL  That  there  was  a  signboard 
some  600  yards  south  of  the  bridge  marked 
"W,"  which  was  designed  as  a  whistling 
board,  and  that  the  engineer  did  not  blow 
the  whistle  or  ring  the  bell  in  approaching. 
A  private  soldier,  stationed  on  duty  north 
of  the  Inldge,  states  that,  when  the  engine 
came  around  the  carve  and  was  ap^roadilng. 


he  looked  down  the  tracb  from  the  north  of 
the  bridge,  and  did  not  see  Prine  on  tlie 
bridge.  On  cross-examination  be  states  that 
the  light  from  the  headlight  was  blinding, 
and  it  was  possible  for  Prlne  to  have  been 
on  the  bridge  or  trestle  without  his  seeing 
tiim.  He  testified  that  when  the  engine  got 
cqpposlte  him  at  his  post  of  du^  he  heard 
a  grinding  sound  as  though  the  engine  was 
crushing  or  grinding  something  on  the  track, 
and  as  the  caboose  passed  falm  he  heard  pome- 
thing  fall  into  the  river  or  creek  under  the 
bridge,  and  that  he  called  to  Private  Prlne, 
but  got  no  response,  and  then  called  the  cor- 
poral of  the  guard,  and  they  made  an  Inves- 
tigaUon  and  found  the  r^alns  of  prine  scat- 
tered along  the  railroad,  one  of  his  arms  be- 
ing severed  and  falling  into  the  creek.  The 
first  indication  of  blood  upon  the  track  was 
some  12  teet  south  of  the  steel  span  of  the 
bridge  upon  the  trestle,  and  that  Prlne's  hat 
was  south  of  where  signs  of  blood  were  seen ; 
that  the  gun  <it  Prine  was  broken  and  his 
head  was  cut  ott,  both  arms  sev^ed,  and 
part  of  his  body  was  along  the  track  near 
where  this  strtdler  was  stationed,  being  cut 
In  twa  In  other  words,  the  physical  facts 
showed  that  Prlne  ms  struck  soutli  uf  the 
trestle,  and  that  his  body  jpas  carried  along 
the  track  across  Uie  trestle  to  tlie  north  side 
thereof  and  was  mutilated. 

It  is  further  testified  fpr  the  plalntifl  that 
the  engineer  had  been  approached  by  the 
oorjKnal  of  the  guard  a  few  days  prior  to 
the  Injury,  and  requested  to  give  signals  on 
approadilng  the  bridge  so  that  the  soldlera 
could  extricate  themselves  from  a  position 
of  dang«r,  and  that  the  engineer  refusetl  to 
give  such  signals,  stating  It  was  not  his  duty 
to  give  dgnals,  that  It  was  the  duty  of  the 
soldier  to  stay  out  of  a  place  of  danger,  and 
off  the  track  when  the  trains  were  approach- 
ing. 

The  engineer  testified  that,  on  approaching 
the  bridge,  as  he  came  out  of  the  curve  south 
of  the  bridge,  he  sounded  his  wUstle  by  giv- 
ing a  long  blast,  and  that  the  conductor  or 
some  one  in  the  caboose  gave  him  the  high 
ball  or  go  ahead  signal,  and  that  he  answered 
this  signal  with  two  short  blasts  of  the  whls« 
tie,  and  the  bell  was  kept  ringing  until  the 
bridge  ^as  crossM,  that  his  train  was  In 
good  condition,  the  headlight  burning  bright- 
ly, and  that  he  was  keeping  a  close  lookout 
because  on  a  former  occasion  a  soldier  had 
been  killed  at  this  bridge,  and  that  he  knew 
the  soldiers  were  there,  and  on  several  oc- 
casions had  seen  them  asleep  on  post  of  du- 
ty, and  that  on  one  occasion  he  had  stopped 
his  train  to  prevent  injury  to  a  soldier  on 
duty.  He  denied  he  had  been  approached  and 
requested  to  give  signals  on  approaching  the 
bridge,  and  denied  the  conversation  alleged 
to  Wave  been  had  between  him  and  the  cor- 
poral. He  testified  he  could  see  the  bridge, 
and  that  Prine  was  not  uptm  the  track  and 
was  not  run  over  by  his  engine.  He  testified 
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tbat  Ms  first  knowledge  of  Pilne  bring  killed 
was  when  he  reached  Hattleslmrg  some  dis- 
tance above  Brooklyn,  when  It  was  reported 
that  a  soldier  had  been  killed  at  the  bridge, 
whereupon  be  lnsi>ected  his  engine,  and 
there  were  no  signs  of  blood  upon  any  part 
of  his  engine.  He  did  not  inspect  his  cars 
attached  to  his  engine,  bnt  testified  that.  If 
there  had  been  blood  on  the  wheels  of  his 
engine,  If  they  had  run  over  a  person  or  an- 
imal, when  he  applied  his  brakes,  heat  would 
be  generated,  and  the  flesh  and  blood  on  the 
wheels  would  bum,  giving  forth  an  offensive 
odor,  by  which  he  could  always  tell  whether 
he  had  run  over  a  person  or  animal,  and  on 
this  trip  there  had  been  no  scent  by  which  he 
conld  tell  that  there  had  been  any  peraon  or 
animal  run  over  by  the  engine. 

No  person  saw  Prine  at  the  time  he  was 
Injnred,  and  the  fireman  corroborated  the 
raiglDeer,  saying  he  was  on  the  lookout  him- 
self, and  that  he  did  not  see  Prlne,  and  that 
he  could  see  the  track  clearly,  and  that  Prlne 
was  not  upon  the  track  when  the  engine 
passed.  He  also  says  he  was  ringing  the 
bell  from  the  curve  on  to  the  bridge,  and 
that  the  headllghb  was  burning  brightly, 
and  be  could  see  the  track  from  the  curve 
to  the  bridge^  and  that  there  waa  no  person 
on  It 

The  conductor  testified  that  the  signals 
were  t^ven  as  testSfled  by  the  oigineer,  and 
that  he  gave  him  the  go  ahead  signal,  as  no 
stop  was  to  be  made  at  BrQ<Alyn  tbat  night. 

It  aniears  In  the  testimony  ot  tlw  corporal 
and  sngeant  tbat  Prlne  had  a  right  to  go 
upm  the  trestle  or  bridge  In  his  duties,  and 
tbat  no  order  was  glvai  pmbibltlng  him 
from  doing  so. 

It  la  also  testified  by  MaJ.  Kigabown  that 
Prine  had  no  right  to  go  npim  the  bridge 
without  an  order  from  the  corporal  or  of- 
ficer ol  the  bridge  to  do  so;  that  his  i>ost 
was  below  the  bridge  and  tbat  he  would  be 
violating  military  law  to  go  upon  tbe  bridge 
wlthont  an  order ;  that  If  he  saw  any  person 
upon  the  bridge  or  near  it.  It  would  be  his 
duty  to  call  the  corporal  of  the  guard;  and 
that  under  no  circumstances  would  he  have  a 
right  to  go  upon  the  bridge  without  an  order 
so  to  do.  Maj.  H(^aboom  says  there  was  no 
written  order,  and  that  he  was  not  present 
with  the  guard  at  the  time  of  the  Injury. 

The  proof  shows  that  Prine  was  a  young 
man  In  military  service,  a  private  soldier 
getting  $30  per  month,  of  which  he  contrib- 
uted $20  per  month  to  his  mother  and  broth- 
era  and  sisters. 

Upon  this  evidence  the  court  below  granted 
a  peremptory  instruction  to  find  fbr  the  plain- 
tiff In  the  following  words: 

"The  court  charges  the  Jury  to  find  for  the 
I^QtlffB  in  this  case,  and  it  riiaU  be  your  duty 


as  jarom  to  award  mA  damages  as  tiie  inrj 
may  determine  from  tbe  evidence  to  be  juat,  tak- 
ing into  consideration  all  damages  of  every  kind 
to  any  and  all  parties  interred  In  this  suit,  as 
shown  by  the  eridenoe.  Tbe  exa'it  amount  of 
such  damages  cannot  be  proven  in  dollars  and 
cents,  bat  tbe  amount  of  the  same  is  largdy  in 
your  disCTeti<m  to  be  determined  from  the  evi- 
dence, and  in  firing  the  amount  you  ought  to  be 
spvemed  by  tbe  application  of  that  sense  of  jus- 
tice and  right  as  tlw  evidence  In  the  case  should 
warrant,  uid  retam  your  verdict  for  soch  an 
amount  as  you  shall  determine  fn»B  the  evi- 
dence to  be  lust  not  to  exceed  tba  amount  sued 
for,  to  wit,  ICO.OOO." 

■ 

It  is  assigned  for  error,  and  insisted: 
First,  that  the  state  court  did  not  have  any 
Jurisdiction,  that  the  rights  of  Prlne,  what- 
ever they  may  be,  were  governed  by  the  fed- 
eral law,  and  that  the  state  court  did  not 
have  Jurisdiction  to  mtertaln  suit  at  all ;  sec- 
ond, that  it  was  error  to  f^ve  a  peremptory 
Instruction  If  the  state  law  applied. 

[1]  In  answer  to  the  first  objection  that 
the  stote  court  did  not  have  Jurisdiction,  and 
that  the  suit,  if  any  action  lay,  must  be 
brou^t  In  the  federal  court,  we  desire  to  say 
that  In  our  Judgment  no  federal  question  aris- 
es on  this  record.  We  have  been  referred  to 
no  statute  bearing  upon  the  subject,  and  do 
dedslon  of  any  court  sustaining  this  view. 

[2,8]  We  think,  however,  it  was  wror  to 
give  the  peremptory  instruction.  The  rule 
In  giving  a  peremptory  InstructlOD  Is  that, 
conceding  all  the  facts  to  be  true  which  tbe 
testimony  tends  to  establish,  and  drawing  all 
Inferences  favorable  to  the  other  party  which 
may  be  drawn  If^cally  from  the  testimony, 
there  Is  no  defense  made^  or  notbing  to  be 
submitted  to  the  Jury. 

It  is  insisted  here  that  the  prima  fade 
statute  (section  19S5,  Code  of  1906;  section 
1645  of  Hemingway's  Code)  applies;  that 
the  railroad  company  failed  to  meet  the  bur- 
den and  overcome  the  presumptlcHi  of  the 
statute.  We  think  on  the  particular  facts  of 
this  'record  that  the  Jury  could  have  found 
favorably  to  tbe  railroad.  We  also  think 
tbe  Jnry  coald  have  found  for  the  plaintiff 
on  the  question  of  liability.  There  is  a  sharp 
oonfitct  betwera  the  witnesses  for  the  plain- 
tiff and  the  defendant  as  to  what  the  defend- 
ant did  1^H)a  approufldng  the  brldga  If  we 
accept  Qm  view  ot  the  d^eodant,  It  ma  oper- 
ating carefnlly,  giving  proper  signala,  keep- 
ing a  sharp  lookout,  and  doing  all  tbat  could 
reasonably  be  expected  under  the  drcum- 
Btances.  It  we  accept  the  view  of  tbe  plaln- 
dffs  and  the  testimony  ot  tbe  wltoessee  fa- 
vorable to  the  ^alntitts*  tbe  railraad  eoiqpa- 
ny  was  negligent 

We  think  tbe  question  of  liability  should  be 
■abmltted  to  tbe  Jury  upon  pnjf&e  Inatrnfr 
tlona. 

Beveraed  and  remaaded. 
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TAZOO  ft  M.  y.  B.  CO.  T.  JAMES. 
(No.  1980S.) 

(SupniH  Court  of  MlaMppf.  DItWoh  A. 
Mar  13,1918^ 

1.  WAnsa  AND  WAin  Oousbeb  ^aslTe— Ob- 
wnvonov  or  Dbaihagb— Railboad— Bioht 

OF  LANDOWNKB. 

Where  drainage  of  land  i«  obstracted  by  rail- 
road Nnbankmen^  owner  48  not  entitled  to  re- 
cover damacea  nntmined  not  tmly  hj  himad^ 
but  also  Iqr  US  tmanta  and  ahuv  ecoppera. 

2.  Watebs  and  Watbb  Oouibm  •a»178(2>— 
OB8IHUOTI0H  or  Dbaxiiasb  —  Bazesoad  — 

BZQHT  OF  LaRDOWNEB. 

VSlwre  railroad  by  embankment  obitraets 
drainage,  landowner  can  recover  In  utemanTe 
flolf  for  decreaae  in  valae  of  land  or  for  decrease 
in  qoantity  of  crops  raised. 

3.  Watkbs  and  Waixb  Comns  «s3l78(l)— 
OBsmrcnoN  or  DsAzirAaB  —  Bailsoad  — 
Bight  of  Action. 

For  railroad's  obstmctfon  of  drainage,  wbich 
obetruction  can  be  obviated  at  moderate  expose 
by  coDStroctira  of  culverts  owner  cannot  re- 
cover damages  on  theory  obstmction  will  cw- 
tioue,  but  must  bring  saccegrive  actions  for 
damages  to  crops  as  they  accrne. 

Appeal  from  Circuit  Court.  Tallabatchie 
County;  B.  D.  DinkJus,  3u6ge. 

Action  by  T.  G.  James  against  the  Yazoo 
A  Mississippi  Valley  Railroad  Company. 
From  Judgment  for  plalntUC,  defendant  ai»- 
peals.    Beversed  and  remanded. 

R.  B.  Hayes,  of  JacbsoD,  James  Stone,  of 
Oxford,  W.  E.  Stone,  of  Charleston,  H,  D. 
Minor  and  Chas.  N.  Burcb,  both  of  Memphis, 
Tenn..  and  Woods  A  Kuykendall,  of  Charles- 
ton, for  appellant  Gary  &  Rice,  of  Charles- 
ton, A.  H.  Stepbrai,  of  Sumner,  and  Cutrer 
ft  J<dui8on,  of  darksdale,  tor  app^ee. 

SBflTH,  C  J.  This  la  an  anneal  from  a 
^gmedt  of  the  lower  court  tor  the  sum 
of  $100,000  in  ftiTor  of  appellee  and  against 
appellant  for  damages  to  his  land  and  crops 
grown  tSiereon  because  of  the  obatroctlon 
hy  aiq>dlant  of  natural  drains  and  surface 
WAteCf  resulting  In  an  annual  firing  over- 
flow 1^  water  of  app^lee*!  land. 

The  declaration  aJl^^es,  In  substance,  Uiat 
appellee  Is  the  owner  of  a  large  and  valuable 
plantation  mi  flie  Tallahatehle  river,  about 
a  mile  and  a  half  from  appellaut's  roadbed, 
vhldi  roadbed  obstructs  the  bi^'ons,  sloughs, 
etc,  by  wblcb  SMtellee's  land  la  drained,  and 
also  obstructs  the  flow  of  surface  water  to 
fmcb  an  extent  that  during  the  spring  of 
eacb  of  the  six  years  next  preceding  the 
filing  ot  the  declaration  a  ^rge  pert  of  ap- 
pellee's land  was  overflowed  tor  water ;  that 
an>dlant  can  construct  culverts  and  sluic- 
es under  and  through  Its  roadbed  at  a  rea- 
sonable expeuse,  and  with  safety  thereto, 
tbrough  whldi  the  water  will  flow  in  its  ac- 
customed direction  and  away  from  appellee's 
land,  and  damage  thereto  by  the  impound- 
ing of  water  thereon  will  be  prevented. 
Appellant  denies  tbat  its  roadbed  obstructs 


appdlee^s  drainage,  and  ttie  •fUenos  flda- 

tlve  thereto  Is  conflicting. 

Appellee's  evidence  discloses  no  pmnanent 
damage  to  the  land,  but  tbat  Its  value,  that 
Is,  the  amount  for  wMch  it  will  sell,  has  been 
reduced  SO  per  cent  because  of  the  obHtruo- 
tion  of  the  drainage  thereof  by  app^lant's 
roadbed,  appellee  himself  testifying  In  this 
connection  that: 

"If  tb^  would  take  this  water  ^  of  me,  I 
win  make  more  numey  out  of  It  to  six  years 
than  I  Bm  asking  for." 

His  claim  for  damages  to  the  crops  Is  not 
predicated  upon  any  deatmctlMi  thereof  or 
injury  thereto,  by  being  flooded  after  they 
came  Into  existence,  but  upon  an  alleged 
decrease  In  the  yield  thereof  each  seasiHi 
taUowiDg  an  overflow  of  the  land,  caused 
the  fact  that  the  cn^s  could  not  be  plant- 
ed as  early  aa  they  should  have  been,  and 
the  land  was  left  In  such  condition  that  it 
oonld  not  be  properly  cultivated  fw  that 
season. 

The  evldoice  does  not  disclose  the  number 
of  acres  planted  in  ^ther  ootton  or  com  du^ 
Ing  ai^  of  Uie  years  In  ijueation,  nor  the 
extent  of  the  damage  to  the  latter,  and  the 
evidence  of  the  extent  of  the  damage  to  the 
cotton  is  a  statement  by  appellee  tbat: 

"I  estimated  that  «n  the  land  that  was  ova> 
flowed  I  lost  about  one-fifth  of  a  bale  of  cotton 
to  the  acre." 

[1]  Tbeaa  craps  wok  produced  1^  both 
tenanta  and  Share  enpi/an;  the  latter  being 
persons  receiving  for  their  labor  one-half  of 
the  crops  produced  by  them.  The  r«it  paid 
by  tbese  tenants  was  In  some  instances 
taoaeg,  in  otheia  a  fixed  amount  of  cotton, 
and  In  others  one-third  <tf  the  eropt  pro- 
duced. Appellee  made  no  ^Eort,  but,  on  the 
cwtrary.  admitted  his  InaUllty,  to  Bhow 
what  portion  of  the  Und  was  wMlced  1^^ 
tenants  and  what  portion  by  dure  cn^^ers, 
and  it  does  not  ajipear  whether  he  collected 
the  rent  due  him  or  not*  his  claim  for  dan^ 
ages  being  predicated  toxm  the  mUtaken 
ttieory  that  he  la  entitled  to  recover  the  dan»- 
ages  sustained  not  only  by  hlnuelf,  but  also 
by  his  toiants  and  share  croppna. 

The  case  was  stAmltted  to  the  Jury  «i  the 
the<H7  that  aiwellee  Is  entitled  to  recover 
both  the  alleged  decrease  in  the  value  of  bis 
land  and  the  damages  all^^  to  have  beoi 
sustained  by  blm  because  of  the  decreaae  In 
the  yield  of  his  crops,  and  by  several  rul- 
ings of  the  court  b^w  we  are  called  uixm  to 
dedde  whether  he  can  recover  on  both  of 
these  claims  for  damages,  and,  If  not,  wheth- 
er he  can  recover  on  tither,  and  If  so,  on 
which  on& 

[2]  Should  the  obstruction  to  aivellee's 
drainage  be  removed  so  that  the  water  will 
no  longer  be  Impounded  upon  his  land,  the 
value  thereof  prior  to  the  time  the  drainage 
was  obstructed  will  be  restored,  so  that  a  re- 
covery by  him  f6r  the  decrease  In  the  value 
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of  Ms  land  caused  by  the  obstrnctlim  of  bis 
drainage  can  be  predicated  only  upon  the 
theory  that  the  obstmctlon  Is  of  a  permanrait 
character,  from  which'  It  must  follow  that 
should  he  recover  therefor  appellant  wonid 
have  the  right  to  permanently  obstrnct  Hie 
drainage,  in  whldi  ev«it  it  wonld,  of  course, 
not  be  liable  to  eppellee  for  any  damage 
thereby  Inflicted  upon  hie  crops.  A  recovery 
by  ai^llee  from  appellant  for  the  decrease 
in  the  value  of  his  land  caused  by  the  ob- 
struction to  his  drainage  would  place  the  par- 
ties hi  the  same  situation  they  would  have 
been  had  appellant  purchased  from  appellee 
the  right  to  obstruct  his  drainage,  their  rela- 
tive rights  in  this  respect  being  analogous  to 
the  rights  of  a  plalntllf  and  defendant  in  an 
action  In  trover  for  the  conversion  by  the  de- 
fendant of  pr<^rty  b^onglog  to  the  plaintiir, 
the  title  to  which  property  will  vest  in  the 
d^endant  on  the  payment  by  him  to  the 
plaintiff  of  the  amount  of  the  Judgment  ren- 
dered against  him  for  the  conversion.  -  Since 
the  payment  by  appellant  to  appellee  of  the 
decrease  In  the  value  of  his  land  caused  by 
the  obstruction  to  his  drainage  would  be  the 
equivalent  of  the  purtdiase  by  a^^llant  from 
appellee  at  the  time  the  drainage  was  ob- 
structed of  the  right  so  to  do,  It  necessarily 
follows  that  a^>ellant  will  not  In  that  event 
be  liable  to  apiwllee  for  any  damage  Inflicted 
upon  his  crops  by  the  obstruction  to  bis  drain- 
age, so  that  appellee  can  recover,  if  at  all,  on 
one  only  of  his  claims  for  damages;  that  is, 
either  for  the  decrease  In  the  value  of  his 
land  or  for  the  decrease  In  the  quantity  of 
crope  raised  therecm.  Railroad  Co.  v.  Miller, 
69  Hiss.  760;  Gantrell  T.  liosk.  113  Uiss. 
137,  73  South.  88S;  4  Sutherland  on  Damages, 
1  1047  (4th  Ed.). 

[1]  In  determinli^  on  wblcai  of  these 
<^im8  for  damage  appellee  can  recover,  It 
must  be  borne  in  mind  that  the  claim  for 
damage  to  the  land  Is  not  predicated  upon 
any  injury  to  the  soil,  but  is  simply  that  it 
will  sell  for  less  with  than  it  woidd  witbont 
the  obstruction  to  its  drainage.  This  decrease 
in  the  value  of  the  land  may.  uid  we  must 
assume  will,  not  be  permanent,  tor  the  reason 
that  appellee  alleges,  and  Ids  erldoice,  if 
troe^  proves,  Qiat  the  obstrnctUm  to  his  draln- 
ase  can  be  easl^  removed  by  aroellant  at  a 
moderate  expoiae  and  wltli  safely  to  Its 
roadbed,  and,  as  hereinbetore  pointed  out,  if 
the  obstruction  to  his  drainage  is  ranoved, 
the  original  value  of  the  land  will  be  restored, 
and  the  rule,  supported  by  both  reason  and 
authority,  is  fbat  undw  sudi  dLrcnmstances 
damages  oinnot  be  assessed  on  the  theory 
that  the  cause  thereof  will  permanoitly  con- 
tinue, but  that  successlTe  actions  must  be 
brought,  in  so  far  as  a  recovery  of  damages 
is  concerned,  as  such  damages  accrue.  Hls- 
sissippl  Mills  T.  Smith,  69  Miss.  308,  11 
South.  26k  30  Am.  St.  Rep.  546;  Nashville  v. 
Gomar,  88  Venn.  415,  12  S.  W.  1027,  7  L.  R. 


A.  46B;  Bare  v.  Hoffman,  79  Pa.  71,  21  Am. 
Rep.  42.  Appellee's  recovery  therefore  must 
be  limited  to  the  damage.  If  any,  sustained  by 
him  to  his  crops;  that  bkng  the  only  damage 
claimed  oth«-  than  the  allaged  decrease  In  the 
value  of  his  land. 

Since  it  follows  from  the  foregiring  views 
that  the  Judgment  of  the  court  below  must  be 
reversed.  It  will  not  be  necessary  for  us  to 
pass  upon  appellant's  objection  to  the  suffi- 
ciency of  the  evldenoe  to  mable  the  jury  to 
ascertain  wheth^'  or  not  the  impounding  of 
water  upon  appdibe's  land  resulted  In  a  de- 
crease In  the  quantity  of  the  crops  raised 
thereon  in  each,  or  in  any,  of  the  years  here 
in  question,  and,  if  so,  the  extent  of  i^pc^lee's 
Interest  therein. 

Reversed  and  remanded. 


TEN  MILE  LUMBER  CO.  v.  GARNER. 

(Na  20179.) 
(Supreme  Court  of  Missiauppi,  Division  B. 
July  8,  1918.) 

1.  Mastkb  and  Sbbvaitt  «3»239~lNJimT  to 
Sebvaht— Tools  and  Apfuahcis— Wbono- 
TCi.  Use. 

It  Is  immaterial  to  liability  of  employer 
whether  piece  of  steel  whldi  injured  employ^ 
came  from  maul  or  ax  naed  to  strike  cant  hook 
placed  on  maul  to  be  strali^tened,  use  of  tools 
not  being  that  for  which  they  were  famished. 

2.  MaSIXB  AKD  SraVANT  «=»23&— INJDBT  TO 
SEBVAirD-TO<njS  AND  AFPUAIf  CIS— ADTH0>- 

IXT.  , 

It  is  immaterial  to  liability  of  emi^oyer,  for 
injury  to  servant  struck  by  piece  from  ax  or 
maul  on  which  cant  hook  was  placed  to  be 
straightened,  wbether  ontdoyfi  was  authorised 
to  oarry  tools  to  shop  for  repairs;  be  sot  hav- 
ing been  directed  to  use  Um  as  ha  did  when 
injured. 

Appeal  from  Circuit  Cour^  BUn»  County ; 
J.  H.  Neville,  Judge. 
On  suggestion  of  error.  Overruled. 
For  ftmner  opinion,  see  78  South.  776. 

Tally  &  Mayscm,  of  Hattiesburg,  for  ap- 
pellant, Mlie  &  Mize  and  J.  a  Ross,  aU  of 
Gulfport,  for  appeUee: 

ETHRIDUE,  J.  It  is  Insisted  In  the  sug- 
gestion of  error  that  we  misunderstood  the 
facts  of  the  record,  and  that  the  piece  of  steel 
which  caused  plalntifTs  Injury  came  from  the 
ax,  not  the  steel  maul.  It  is  also  Insisted 
that  the  steel  maul  was  intended  to  be 
used  by  the  steel  gang  for  the  purpose  of 
laying  the  track,  and  that  the  bridge  gnng, 
of  which  appellee  was  a  member,  used  a  maul 
of  this  kind  for  the  purpose  of  driving  bolts 
to  hold  the  bridge  timbers  togeUier,  and  to 
straighten  or  repair  any  metal  tools  In  the 
absence  of  a  blacksmith. 

[1,2]  We  think  It  is  Immaterial  whether 
the  steel  came  fr<Hn  the  maul  or  the  ax,  and 
that  the  use  to  which  the  tools  were  being  put 
Is  not  the  use  for  which  Uiey  were  furnished 
the  labcffers  in  this  case.  All  of  the  plaintiff's 
witnesses  testify  that  the  lumber  company 
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furnished  a  Macksmlth  sttop  whldi  wu  the 

propeB  place  to  repair  tools.  It  is  Insisted 
that  appellee,  plaintiff  below,  was  not  au- 
thorized to  carry  the  tools  to  Oie  ahop  for 
repairs.  It  Is  immaterial  whether  he  was 
authorized  to  do  so  or  not  He  was  not  di- 
rected by  the  master  to  use  the  to<^  in  the 
manner  It  was  used  when  the  injury  occarred. 

The  suggestion  of  error  la,  acoordlnsly, 
OTerraled. 


SPARKS  T.  OTTT  OF  JACKSON. 
(No.  20239.) 
(Snpreme  Court  of  Mississippi,  DiTlstui  B. 
Jtme  3,  1918.) 

1.  MUWICITAI  COBPOBAnOIf s  4^281(3)  — 
STUET  pATXHa  —  NOTICS  TO  OWNKB  TO 
EX.CCT. 

There  being  no  showing  that  an  abotdng 
owner  intended  to  pave  at  Eis  own  expense,  he 
eannot  be  held  inJored  by  notice  that  If  he  did 
not  do  so  in  less  time  than  the  law  required  him 
to  elect  the  city  would  do  it  at  his  expense. 

2.  EvzDENCK  «=9lS-^uDioui;  Nojicia  Bmn- 

FIT  FBOM  StBXEI  PaVINO. 
The  court  cannot  judicially  know  thst  abnt- 
ting  prcver^  will  not  be  beueBted  by  pavfaig  the 
part  of  a  stxeet  not  occnpied  by  a  stnet  rail- 
road, 

^Waal  txtm  Ghanceiy  Ooort,  Hindi  Conn- 
ty;  O.  B.  Taylor,  Chancellor. 

Suit  1^  the  Olty  of  Jackson  against  Thom- 
as P.  Spatfes.  Frmn  an  adverse  decree,  de- 
fendant appeals.  Affirmed  and  remanded. 

Oreen  ft  Gre^,  oC  Jadcson,  for  appellant 
Wm.  Hemlngwi^.  of  Jadcstm,  "for  ^ipeilee. 

ETHRIDas,  J.  The  dty  of  Jackson  filed 
a  biU  in  the  (^ancery  court  to  enforce  a  lien 
upon  certain  property  owned  by  the  appe- 
lant In  the  city  of  Jackson  on  account  of  a 
special  assessment  assessed  against  said 
property  f<M:  the  purpose  of  paving  North 
State  street  from  Manship  street  to  Euclid 
avenue.  It  Is  allied  In  the  bill  that  on  the 
6th  day  of  June,  1911,  the  mayor  and  board 
of  aldermen  passed  a  resolution  declaring 
the  necessity  ftir  paving  said  street  between 
Manahlp  street  and  E^uclid  avoine,  under 
sections  3^11  and  3412  of  the  Code  of  1906, 
and  published  a  notice  of  Intention  1»  make 
such  Improremait  to  the  property  owners  in 
the  newspapers  required  by  the  statute,  and 
all^^  that  the  majority  of  the  resident 
owners  on  said  street  to  be  improved  did  not 
within  20  days  protest  in  writing  against 
such  improvanent ;  that  on  the  first  Monday 
in  Angnst,  l&ll,  the  board  of  mayor  and  al- 
dermen passed  an  ordinance  adopting  plans 
and  spedflcatlons  for  tlie  construction  of  said 
Improrement  and  established  the  grade  of 
the  Etxett  and  provided  that  the  street  should 
be  paved  with  creosoted  wood  blocks;  that 
after  tbe  expiration  ot  the  20  days  in  die  no- 
tice tlie  mayor  and  board  of  aldermen  on  the 
1st  day  of  August,  1911,  ordered  the  street 
commi88l<mOT  of  said  dty  to  notify  the  prop- 


erty  own»s  abutting  said  street  to  oonstract 
the  pavement  in  front  of  their  prop^ty  for 
one-third  of  the  distance  of  the  width  of  the 
street  In  front  of  their  pn^ierty,  at  their  ex- 
peose;  and  that  the  street  commlssbmer  did 
give  notice  to  the  property  owners  as  direct- 
ed, and  that  none  of  the  pn^ierty  owners 
constructed  said  Improvement,  and  that  tlie 
street  commissioner,  as  provided  in  sectiw 
3412,  Code  of  1906,  did  proceed  to  amstruct 
the  improvement,  keeping  an  account  of  the 
costs  thereof,  and  reported  to  the  board  on 
the  7th  day  of  May,  1912,  the  cost  of  the  im- 
provement, fronting  the  appellanf a  property, 
which  amounted  to  $277.20.  and  the  board 
declared  a  lien  on  the  property  involved  In 
this  Udgatloo.  It  is  aUeged  that  the  dty 
thereby  became  mtltled  to  a  lien  for  the 
said  amount  against  the  said  property  and 
for  a  decree  against  the  app^ant  for  said 
sum.  The  ordinances  of  the  board  were  made 
exhibits  to  the  bllL  The  dty  entered  into 
cMitract  wiUi  t3ie  Creosoted  Wood  Block 
Pajtng  Cnnpany  to  pave  the  said  street 
nnd«r  die  ordua  of  the  board  tba  Jatftson 
BaUway  ft  Ll^t  Gonpany  was  ortered  to 
pave  that  part  of  the  stre^  lying  between 
the  tradu  of  Its  railway  and  t(a  two  feet  on 
tftber  aide  thereof.  On  the  Btli  day  at  Sep- 
tember, 1911,  the  dty  oi  Jadcs(m  entered  in- 
to a  contract  with  tiie  Jackstm  Railway  ft 
Llgftt  Company,  in  whldi  ctmtract  for  a  con- 
sideration, and  certain  agreements  on  the 
part  of  the  Railway  ft  Light  Company,  and 
the  dismissal  of  certain  suits  institnted  by 
the  Jackson  Railway  ft  Llfl^t  Company 
against  the  dty  which  were  ccMnpromised 
and  settled  in  the  said  contract  and  in  con- 
sideration of  the  laying  of  additional  trades 
or  lines  by  the  said  Jackson  Light  ft  Railway 
Company,  the  dty  agreed  to  amend  its  sped- 
flcatlons and  ordinances  as  to  the  paving 
of  North  State  street  from  Manship  street  to 
Endld  avenue,  so  as  to  provide  for  an  unpav- 
ed  grass  plot  or  neutral  ground  of  the  street 
railway  area  as  far  as  the  paving  shall  ex- 
tend, which  said  area  was  to  remain  nnpav- 
ed,  the  railway  company  agre^ng  to  pave 
suitable  crossings  over  its  trade  end  said 
neutral  ground  at  convenient  distances,  about 
one  block  between  eadi  crossing. 

At  the  October  meeting,  1011,  the  hoard  of 
mayor  and  aldermen  passed  an  ordinance  re- 
dtlng  that  on  the  Uth  day  of  July,  1911,  the 
dty  of  Jackson  by  an  ordinance  of  that  date 
duly  eatex^  on  their  minutes,  which  was 
caused  to  be  published  for  Ome  weelEs  in  a 
newspaper  in  the  dty,  whldi  publication  Is 
adjudged  to  have  been  made,  adjudging  the 
necessity  fiur  the  paving  of  the  street  In  em- 
trover^  here  and  reciting  Uiat  a  majority 
of  the  resident  owners  on  North  State  street 
between  Manship  street  and  Eudid  a^^ue 
have  up  to  this  time  not  filed  thdr  protest  In 
writing  against  said  improvement,  and  that 
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no  protest  wbatever  had  been  filed  at  any 
time  against  such  ImproTement,  and  that  a 
majority  of  the  resident  prop^ty  owners  on 
said  North  State  street  between  Hanship 
street  and  Euclid  avenue  ptltloned  for  the 
paving  of  said  street,  and  that  plana  and 
spedflcations  had  been  adopted  at  the  Au- 
gust meeting  providtng  for  the  paving  with 
creosoted  wood,  and  that  the  street  commis- 
sioner was  directed  to  give  notice  to  the  own- 
ers of  property  or  land  abutting  the  said 
part  of  said  street  to  be  paved  as  required 
by  the  sections  of  the  Code;  and  that  It  fur- 
ther appeared  that  all  of  the  said  ordinances 
bad  been  duly  published,  and  that  the  street 
commissioner  had  reported  to  the  board  that 
the  owners  of  such  property  did  not  make  the 
tn4>rovements  within  20  days  from  date  said 
ordinance  became  effective,  and  that  he  had 
given  notice  to  the  owners  or  occupants  of 
each  piece  of  property  to  t>e  assessed,  and 
the  necessity  therefor,  and  notified  them  to 
make  said  Improvement  according  to  the  re- 
quirements of  the  ordinance  of  the  board  and 
the  plans  and  specifications,  a^d  that  he  had 
completed  giving  these  notices  on  the  8th 
day  of  September,  1911,  and  thereupon  the 
board  of  mayor  and  aldermen  of  the  dty  of 
Jackson  ordained  that  at  the  expiration  of 
30  days  from  the  date  of  giving  of  notice  to 
the  owners  or  occupants  of  such  pr<^)6rl7, 
unless  said  owners  shall  within  said  time 
make  su<di  improvements  or  cause  them  to  be 
made,  the  street  conunlsstoner  Is  directed 
and  required  to  make  r^lrs  and  construct 
Improvements,  except  as  to  the  street  rail- 
way area  which  has  been  eliminated,  keeping 
account  of  the  costs  thereof,  and  r^rt  the 
same  to  the  board  at  Its  regular  meet- 
ing after  the  completion  of  said  work  for  as- 
sessment as  provided  in  said  ordinance  and 
section  S412  of  the  Code.  It  appears  that 
the  report  of  the  street  commissioner  was 
made  at  the  May  meeting  of  the  board  of 
mayor  and  aldermen  in  1912.  This  suit  was 
filed  February  27,  1917. 

The  appelant  demurred  to  the  bill  of  the 
clt7  on  the  ground  that  there  la  no  equity 
on  tSie  face  of  the  bill;  aecwid,  that  the 
bill  falls  to  show  Oiat  there  was  any  conclu- 
sion by  the  city  of  the  alleged  special  lm< 
provements  In  accordance  with  the  plans 
and  specifications  adopted,  and  as  to  Trtiich 
the  defendant  was  gtvea  an  (^^rtunlty  to 
protest,  and  as  to  which  no  requisite  notice 
Is  averred  to  have  beoi  given ;  third,  that 
the  defendant  was  and  Is  anxious  to  have 
said  North  State  street  paved  In  accordance 
with  tile  plans  published  and  adopted  where- 
by and  whereunder  the  street  was  to  be  pav- 
ed from  curb  to  curb,  but  that  the  dty  un- 
lawfully had  not  [leved  or  caused  to  be  paved- 
the  street  from  curb  to  curb,  but  that  two 
strips  had  been  paved  down  each  AAe,  where- 
as the  middle  Is  wholly  impaved;  fourth, 
that  the  idalntlff  foils  to  show  any  compli- 
ance to  the  ordinance  <»  the  subject;  fifth, 


that  the  plaintiff  fails  to  show  any  specific 
ordinance  relative  to  the  paving  of  said  street 
whereby  the  material  was  adopted,  and,  as 
to  this,  said  defendant  was  given  the  right 
to  protest ;  sixth,  there  Is  no  allegation  that 
this  res^ndent  ever  failed  to  pave  a  strip, 
and  was  legally  called  on  so  to  do;  seventh, 
the  paving  Is  not  averred  to  be  of  quality  con- 
tracted for.  This  demurrer  was  overruled 
by  the  chancellor,  and  appeal  granted  there- 
from to  the  Supreme  Court  before  the  de- 
fendant was  required' to  answer.  The  grant- 
ing of  the  atq^eal  does  not  recite  that  the 
diancellor  thought  it  was  necessary  for  an 
appeal  to  be  granted  for  the  purposes  of  set- 
tling the  prindplee  of  the  case  for  the  guid- 
ance of  the  chanceUor,  but  was  glv«i  evi- 
dently for  the  purpose  of  enabling  the  de- 
fendant to  get  the  judgment  of  this  court 
upon  the  suffldency  of  the  bill  before  he  was 
required  to  answer. 

[1,2]  We  think  the  piindples  onderlylng 
this  case  have  already  been  settled  In  former 
adjudications  of  this  court.  We  fall  to  see 
wherein  the  rights  <^  the  defendant  were 
affected  by  the  contract  made  l>etween  the 
dty  and  street  car  company.  The  defendant 
was  required  to  pave  at  his  own  expense  one- 
third  of  the  street  in  fnmt  of  his  property, 
or  in  default  thereof  that  the  dty  would 
pave  this  at  his  expmse.  In  the  original 
ordinance  the  street  car  company  was  to 
pave  the  street  along  Its  tracks,  and  it  would 
not  afllect  the  defendant's  liability  at  all  as 
he  was  not  to  pave  that  part  of  the  street 
occupied  by  the  railway  company.  The  or- 
dinance was  amended  September  6k  1911,  ex- 
cepting the  street  railway  company  from 
paving  that  part  of  the  street  occaided  by 
its  lines,  but  providing  that  the  railway  com- 
pany should  have  a  grass  plot  on  its  part 
of  the  street  with  suitable  crossings  at  dis- 
tances of  one  block  apart  After  ttds  ordi- 
nance was  published  the  appelant  failed 
wholly  to  pr<M£St,  and  the  record  does  not 
show  that  he  ever  iffotested  against  the 
amended  plans  and  spedflcations,  though  the 
record  shows  that  he  was  serred  with  notice 
that  if  he  did  not  pave  the  same  within  SO 
days  that  the  dty  would  pave  it  and  diarge 
him  with  the  expense^  He  coot^ds  that 
the  notice  wag  sored  upon  him  before  the 
full  time  that  he  was  allowed  undw  the  law 
to  elect  in  which  to  make  the  imiwovement, 
but  the  record  does  not  show  that  he  in- 
tfflided  to  make  sndi  Imiwovement  at  bis  own 
expmse  or  tliat  be  was  precluded  from  so 
doing  by  any  act  of  the  dty.  If  the  notice 
served  upon  him  required  him  to  do  the  im- 
provement In  a  shorter  time  than  tlie  law 
cfflUonidated  he  sdiould  hav^  he  could  doubt- 
less have  gotten  the  pnqier  eztuision  by  ap- 
plying to  the  dt7  therefor.  So  Car  as  this 
record  shows,  he  made  no  ^ort  to  make  the 
ImproToaentB,  nor  did  he  make  any  protest 
against  the  work  being  done  within  the  time 
that  the  statute  would  have  given  him  to 
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have  made  bis  eloctlim.  We  fail  to  see  bow 
ho  was  damaged,  or  what  right  of  his  was 
Infringed  on  the  allegatiODs  of  the  bill.  If 
any  fbcts  exist  which  give  him  any  right  to 
refuse  to  pay  for  this  work  they  must  be 
properly  pleaded.  We  cannot  Judicially  know 
Uilags  we  are  assumed  to  know  In  the  brief 
and  we  cannot  Judicially  know  that  the  pav- 
ing as  ordered  under  the  aDoended  mdinance 
would  not  be  a  boieflt  to  bis  property.  It 
does  appear  that  the  street  was  paved  with 
tbe  exertion  of  the  portion  occoi^ed  by  the 
railway  company,  and,  so  far  as  the  record 
ibows,  this  paving  might  be  as  beneficial  and 
ntMastorj  as  the  ralglnal  would  have  been. 

Tbo  decree  of  the  tibancellor  will  be  af- 
flrmed,  and  the  cause  remanded  for  further 
proceedings. 


nSOLK  LUMBER  00.  T.  HU8BAND& 
(No.  208280 

(Si^eme  Court  ot  Misaisaippi,  Divialim  A. 
June24.  191&) 

Atmcehbht  ^9£18— Dnoconoir  or  Vnoior— 

FAILVBK  or  EVIDINCB. 

Id  attaclmicait:,  wh^e  the  evidence  wholly 
fails  to  sustain  any  one  of  the  grounds  of  attach' 
neat,  it  is  error  to  refosa  a  pwunptory  instrue- 
tion  tm  defendant. 

Appeal  from  Circuit  Court,  Simpson  Coun- 
ty; W.  H.  Hn^es,  Judge. 

Proceeding  in  attodimeait  W.  H.  Hus- 
bands against  the  Pinola  Lumber  Company. 
From  a  Judgment  ft>r  lAalntiff,  defendant  ap- 
peals. Beversed  and  ronanded. 

(Hilton  ft  Hilton,  of  Mendenhall,  for  appel- 
lant A.  M.  Edwards,  of  Mendenhall,  for 
ajqiwUee; 

HOIJ>EN,  J.  Appellee  sued  out  a  writ  of 
attachment  and  levied  upon  a  carload  of 
lumber  belonging  to  an)ellant,  Pinola  Lumber 
C<HDpany.  Issue  on  a  plea  in  abatement  was 
tried,  resulting  In  at  verdict  sustaining  the 
BttachmenL  The  affidavit  upon  which  the 
writ  was  Issued  set  up  several  grounds  for 
attachment,  and  after  all  the  evidence  was 
Introduced  the  defendant  below  requested  a 
peremptory  Instruction  to  And  for  defendant 
which  was  refused  by  the  court. 

It  wonld  serve  no  good  purpose  to  oiumer- 
ate  the  many  grounds  of  attachment  set  up 
In  the  affidavit,  nor  would  it  be  of  any  value 
here  to  detail  the  evidence  submitted  In  sup- 
port of  the  affidavit,  but  we  deem  it  suffi- 
cient to  say  tliat  after  a  careful  review  of  all 
the  testtnHHiy  Introduced  in  the  lower  court 
we  are  convinced  that  the  evidence  whoVy' 
fails  to  sustain  any  one  of  the  grounds  of  at- 
tachment alleged  In  the  affidavit.  The  court 
erred  In  refusing  the  peremptory  Instruction 
for  appellant.  Terry  t.  JoUr,  US  Bflss.  26,  76 
South.  T56. 

Reversed  and  remanded. 


PEABGE  T.  TEIARPB  et  al.   (No.  20120.) 

(Snprone  Court  of  Missiasippi,  Division  B. 

June  17,  1918.) 

1.  Taxatior  «=»788(3)'— Tax  Deed  — Vaud- 
rrv. 

Under  Act  1846,  g  26  (Hutch.  Code,  c,  8, 
art.  17),  Sxmg  the  first  Monday  In  April  of  each 
year  for  the  sale  of  lands  upon  which  taxes  were 
due  and  unpaid,  and  providing  that  no  further 
notice  should  be  required  than  to  advertise  the 
same  at  the  courthooae  and  at  one  place  in  each 
beat  30  days  bef<H?e  the  sale,  and  section  31,  pre- 
scribing the  form  of  the  deed  and  making  it 
prima  facie  evidence  that  the  tax  collector  per- 
form all  things  required  of  him  by  lew  before  a 
sale  for  taxes,  and  that  the  deed  should  not  be 
impeached  unless  for  some  neglect  or  fraud  duly 
charged  and  proven,  a  tax  deed  following  a  sale 
on  the  flrat  Monday  in  April,  1847.  made  by 
description  referring  to  an  unrecorded  survey, 
in  view  of  maps  and  surveys,  held  to  have  the 
effect  provided  for  in  the  statute,  ao  that  the 
sale  was  pn^wr  and  vested  title  in  the  pur- 
diaser, 

2.  Brnwros  «&»88{1)— PBEsuMpnons— Om- 

CIAL  Aon— SUBVST— Becobd. 
Where  It  was  admitted  in  the  record  that  a 
courthouse  bad  been  burned,  it  was  fair  to  as- 
sume that  a  survey  had  been  pnq;>erly  filed  and 
recorded,  where  the  conveyances  of  the  county 
generally  recognised  such  survey  and  deacrip- 
tions  in  dealing  with  property. 

3.  Taxation  «si421(2)  —  AssBSSHXifT  —  Ds- 

SCBIPTIOKT. 

An  assessment  and  sale  of  land  for  taxes  re- 
ferring to  the  government  subdivision  contain- 
ing the  land  defining  the  lots  by  parallel  lines 
from  a  shore  frontage  for  an  approximate  dis- 
tance back  was  valid. 

4.  EvincRCE  «S9460(9)— Paboi,  Evidencb. 

Parol  evidence  is  admissible  to  supply  de- 
fects in  description  wbere  references  are  made 
to  other  records  or  deeds  for  that  purpose. 

5.  Equity  ®=3388— Stbikikq  otjt  Eviobnoe- 
Pbacticb. 

The  practiA  ot  the  chancery  courts  to  sus- 
tain a  motion  to  strike  out  complainant's  evi- 
dence and  dismiss  bill  ia  contrary  to  the  his- 
tory and  practice  of  the  chancery  courts,  be- 
cause it  is  set  down  upon  the  bill,  answer,  and 
proof,  and  defendant,  if  willing  to  risk  bis  case 
upon  complainant's  proM,  or  failure  ot  proof, 
should  submit  the  case  to  the  chaneellor  for 
final  hearing,  and.  if  not  so  satisfied,  should  pre- 
sent what  Tftoct  ne  desires  or  may  be  able  to 
present. 

6.  Appeai,  ano  Ebbob  «all7Sl7)— BxhdeBi- 
XHO  JUDOHEHT  ~  MonOH  TO  SiBIKB  OOU- 

plahtaht's  Evioekcb. 
If  a  defendant  elects  to  move  to  strike  out 
complainant's  evidence  and  secures  a  favorable 
decisicm  of  the  chancellor,  he  may  be  held  to  the 
result,  and  the  Supreme  Court  may,  in  its  dis- 
cretion, on  reversal,  enter  Judgment  upon  tiu 
record. 

7.  DBPosmoNs  9=»lO70£)  —  Objeotton  —  Mo- 

noN  TO  SCPPBBSS. 
Objections  to  depositions,  other  than  to 

their  sufficiencj  to  establish  the  case,  should  al- 
ways be  taken  by  a  motion  to  suppress  made  in 
advance  of  the  mal. 

Appeal  from  Chancery  Court,  Harrison 
County;  W.  M.  Denny,  Jr.,  Chancellor. 

Bill  by  F.  M.  Pearce,  Jr.,  against  J.  H. 
Tliarpe  and  others.  Motion  to  strike  out  the 
evidence  and  to  grant  a  Judgment  dismissing 
the  bill  sustained,  and  conwloinant  appeals. 


>Fw  ottMr  easas  sm  sans  toplo  and  KBT-NVUBBB  la  all  K«r-NiuiilMr«d  I>tcwU  and  ladexM 
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Reversed,  and  caase  ronanded  for  further 
proceedings. 

Dodds  ft  Montgomery,  of  Gnlfport,  for  ap- 
pellant. Grlt&th  &  Wallace  and  Estopln&l  & 
Ilaydeo,  all  of  Gulfport,  for  appellees. 

ETHRIDGE,  J.  The  appellant  ttled  a  bill 
,ln  the  chancery  conrt  of  Harrison  county,  al- 
ilefirins  that  he  Is  the  owner  In  fee  simple  of  a 
'tract  of  land  situated  in  Harrison  county, 
Miss.,  b^ng  known,  designated,  and  described 
as  lot  49  of  the  Gottschalk  survey  of  the 
Claude  I^adncr  claim  or  grant.  In  township  8 
Bonth,  range  11  west,  and  hy  virtue  of  his 
ownerahip  in  fee  simple  his  right  of  posses* 
sloD  to  this  tract  of  land  accrued  on  the  lltt 
day  of  November,  1812;  that  the  tract  abovf 
described  is  <nie  of  a  series  of  56  lots  measur- 
ed from  west  to  east  into  which  the  Claude 
Laduer  claim  was  originally  subdivided  by 
the  Oottschalk  surrey,  and  the  width  of  each 
of  these  lota  Is  one  flfty-slzth  of  the  distance 
between  parallel  side  lines  of  said  Olaude 
Ladner  dalm;  that  each  ot  said  lots  has  a 
frontage  of  one-half  arpent,  or  96  feet  on  the 
seashore.  It  Is  furtbor  allied  that  the  plat 
of  the  GottsdiaUc  survey  was  made  by  E.  S. 
Drafe^  dvll  engineer,  In  Mardi,  1933,  and 
that  this  was  a  reproduction  of  the  orl^nal 
snzrey  made  for  Qottsdialk  oft  the  Claude 
Ladner  claim  by  Jean  Querard,  deputy  sur- 
veyor general,  on  July  12,  1838,  and  filed  In 
the  office  of  Edward  Bamett,  notar>'  public, 
of  New  Orleans,  June  2n,  1S3S;  that  said  plat 
shows  the  location  of  Camp's  addition  to  the 
city  of  Gulfport,  which  said  addition  purports 
to  be  a  plat  of  lots  46,  46.  47,  and  48  of  the 
Oottschalk  survey  of  the  Claude  Ladner  claim 
but  that  said  addition  had  l>e^  erroneously 
platted  so  that  it  extends  wrongfully,  unlaw- 
fully, and  encroaches  upon  the  lot  of  the  com- 
plainant, to  wit,  lot  49  of  the  Gottschalk  sur- 
vey, and  that  said  survey  of  said  'Drake  shows 
the  Beadi  Grove  addition  to  the  dty  of  Gulf- 
I>ort,  which  purports  to  1)6  a  plat  of  lots  50, 51, 
and  52  of  the  Gottschalk  survey  of  the  Claude 
Ladner  claim,  but  had  been  erroneously  plat- 
ted, and  as  platted  wrongfully  extends  over 
and  encroaches  upon  complainant's  land  lot 
49.  It  is  alleged  that  the  E,  S.  Drake  map  was 
a  correct  survey  of  the  Claude  Ladner  lands 
embraced  in  the  Gottschalk  survey,  and  that 
the  map  made  by  the  said  Drake  correctly 
locates  lot  49. 

The  complalnont  deralgned  his  title  to  the 
lands  from  the  United  States  to  Claude  Ijad- 
ner  by  a  warrant,  confirmed  by  act  of  Con- 
gress May  28,  1830;  from  Claude  Ladner  to 
Ellhu  Carver,  warranty  deed,  dated  May  1, 
1830;  Claude  lAdner,  Marie  Ladner,  ESlhn 
Carver,  and  Justine  Carver  to  Nl<^oIas  Car^ 
rone,  by  bargain  and  sale  deed,  July  9,  1832; 
Nicholas  Carver  to  James  Oottschalk,  bargain 
and  sale  deed  of  May  30,  1886.  Tbe  Gott- 
schalk surrey  or  subdlvl^n  ot  the  Claude 
Ladner  daim  or  grant  was  made  according  to 


a  plan  of  Jean  Ouerard,  deputy  surveyor  gen- 
eral, June  12,  1838,  filed  In  tbs  office  of  Ed- 
ward Bamett,  a  notary  public  for  the  dty  of 
New  Orleans,  .June  26, 183&  This  map  Is  not 
on  'record  In  Harrlsfm  county.  Miss.,  and  at 
the  time  of  the  making  of  the  survey  the  land 
In  Question  rras  a  part  of  Hancock  county. 
Miss.;  Harrison  county  being  cvganized  in 
1841,  formed  out  of  a  part  of  Hancock  county. 
It  Is  alleged  and  admitted  that  the  courthouse 
of  Hancock  county  was  burned  about  the  year 
1854,  and.  If  the  plan  of  the  Oottsdialk  sur- 
vey was  on  file  In  that  county,  that  It  was  de- 
stroyed by  fire  with  all  the  other  records. 
The  next  title  In  deralgnmoit  Is  a  tax  sale, 
made  the  first  Monday  in  April,  1847,  embrac- 
ing lots  48,  49,  and  SO  of  a  series  of  56  lots 
laid  oS  In  the  claim  of  Claude  Ladner  In 
township  8  south,  range  11  west,  said  series 
of  lots  conunendng  at  the  southwest  comer 
of  said  datm  and  nvmberlng  from  1  to  56, 
inclusive,  and  each  of  them  containing  one* 
half  arpent  front  on  the  seashore,  and  run- 
ning back  between  parallel  lines  with  the 
said  lines  of  the  original  survey  of  Raid  claim 
at>out  40  arpents;  said  lots  48,  49.  and  50  ad- 
joining each  other,  and  each  having  a  half 
arpent  front,  and  running  back  to  the  rear 
of  said  claim,  [nrallel  with  the  lines  of  the 
original  survey  of  said  claim,  said  lot  48  be- 
ing bounded  on  the  west  by  lot  formerly 
belonging  to  D.  B.  Brigner,  said  lot  50  being 
bounded  on  the  east  by  lot  61,  formerly  be- 
longing to  John  Boblsse,  sold  to  W.  A.  Gham- 
plin  by  Thomas  Hester,  sheriff  and  tax  col- 
lector of  Harrison  county.  Deed  from  W.  A. 
Ghamplin  and  Margaret  Champlln,  his  wife, 
to  Sarah  V.  Standard,  Ordella  A.  Standard, 
Rosalie  E.  Standard,  and  Camella  J.  Stand- 
ard, acknowledged  September  23,  1852,  con- 
veys lots  44,  45,  46,  47,  48,  49,  and  50  of,  a 
series  of  lots  In  the  tracts  of  land  known  as 
the  Claude  Ladner  claim  in  township  8  south, 
range  11  west,  said  claim  being  laid  off  Into 
65  lots  of  one-half  arpent  each,  coinmendug 
at  the  southwest  corner  of  said  claim  and 
numbering  towards  the  east  from  1  to  55, 
and  each  lot  having  a  front  of  one-half  ar- 
pent on  the  seashore  or  Gulf  of  Mexico,  and 
running  back  north  28  degrees  west  one  mile 
or  thereabouts;  and  from  Fanny  O.  Fowler 
to  Mrs.  Sarah  V.  Phelps  and  Camella  J.  Wade, 
quitclaim,  consideration  $50,  and  giving  of  ex- 
change for  other  property  In  Mississippi  City, 
Miss.,  ccmveylng  all  right,  title,  and  Interest 
in  and  to  10  certain  lots  according  to  plan  of 
surrey  of  the  Claude  Ladner  and  Oottsdialk 
claims.  In.  township  S  south,  nnge  11  east, 
near  thq  town  of  Limgbeadi,  Harriaoo  coun- 
ty, Miaa.,  said  lots  being  numbered  4^  45, 
46,  47,  48,  49,  50,  51,  and  52,  and  redtlog,  "It 
being  understood  I  only  convey  such  rlti^its  as 
I  may  have  as  an  heir  of  my  father  Marc^- 
lus  J.  Standard."  Mrs.  Camella  J.  Wade  to 
Gfdlins  Phelps,  warranty  deed,  February  16, 
1898,  consideration  9500,  conveys  her  undi- 
vided half  Interwt  In  certain  lots,  Indndlng 
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lot  48  of  tbe  GottBduOk  surrey  of  tbe  Claude 
lAduer  claim,  secUoos  7  and  8,  towoablp  8, 
range  11,  Harrisoo  county.  Sarah  V.  Pheliw 
and  Collins  Phelps  to  W.  £.  McDonald,  e(>e- 
cUl  warranty  deed,  dated  April  80, 1902,  con- 
lot  49,  Oottachalk  surrey.  In  sections  6, 
6,  7,  and  8,  township  8,  ranee  11,  Harxl«)n 
county,  MlsB.,  described  more  particularly  as 
f t^ows:  Beslnnlng  at  a  point  4,608  feet  north 
decrees  east  ftom  the  northwest  comer 
of  the  Claude  ladoer  claim;  thence  nmnlng 
north  02  degrees  east,  96  feet;  thence  south 
28  d^rees  east,  to  the  seashore  of  lflsslB8U>pl 
Sound;  thmce  south  02  d^rees  west,  96  feet; 
tbence  north  28  decrees  west,  to  point  of  be- 
ginning. W.  SL  McE>oaald  to  V.  U.  Pearoe 
and  Annie  M.  Pearc^  special  warranty  deed, 
dated  NoT«nbn-  12,  1902,  oonreys  lot  49, 
Gottacfaalk  surrey,  more  particularly  as  In 
the  deed  above.  Tax  sale  reerad  to  indlrld- 
nal^  Mardti  2,  188S,  abows  lot  one-half 
arpent  east  and  wot,  29  azpents  102  ffeet 
north,  section  8,  township  8,  range  11  west, 
assessed  to  unknown,  and  purchased  b^  A. 
Bamita,  and  redeemed  by  Sarah  V.  Phelps 
February  26^  1886.  V.  M.  and  Annie  H. 
PearCB  to  J.  T.  Jones,  right  of  way  80  feet 
wide  across  lot  49,  Qottscfaalk  surrey. 

The  answer  of  the  sereral  defendants  de- 
nied tlie  principal  allegations  of  the  Mil.  On 
the  hearing  the  complainant  introduced  the 
abore  chain  of  title,  together  with  recorda- 
tion of  the  same,  together  with  field  notes 
setting  out  the  government  surrey  of  the 
Claude  Ladner  claim,  and  field  notes  showing 
Bartholomew  Pellerin  claim  as  made  by  the 
United  States  goremment,  with  a  surrey  of 
the  Widow  lAdner  claim  adjoining  the 
Claude  Ladner  dalm,  and  d^Msttions  ct 
numerous  parties  am<Hig  them  the  d^poeition 
of  E.  S.  Drake,  who  made  the  survey  made  ex- 
hibit to  tbe  bill  In  this  case.  He  testified  that 
he  is  a  drll  engineer  and  abstract  man  of  ex- 
perience of  15  years  or  more,  and  that  his 
spec^Ity  was  in  flndli^  lost  or  obliterated 
lines  and  corners  of  goremment  surreys,  and 
also  had  considerable  ei^rlence  In  railroad 
CTglneerlng,  drainage  work,  and  other  brandi- 
es of  civil  engineering ;  he  Is  trained  through 
a  correspondence  course  and  the  continual 
study  of  approred  text-books;  that  he  was 
familiar  with  the  field  notes  of  the  Claude 
Ladner  dalm  as  shown  in  field  notes  of  the 
government  surrey  of  Harrison  cotinty.  Miss., 
and  that,  accMdlng  to  recitals  of  numerous 
Instruments  of  record  in  Harrison  county. 
Miss.,  there  was  a  Bubdlrislon  of  the  Claude 
Ladner  claim  tor  Gottsdbalk  by  Jean  Q-aer- 
ard,  dG$Hity  surreyor  general,  on  June  12, 1838, 
and  filed  in  die  office  of  Edward  Baruett, 
notary  public,  of  New  Orleans,  La.,  and  that, 
so  far  as  he  knew,  there  was  only  one  surrey 
of  tbe  Oaude  Ladner  dalm;  tliat  he  had  had 
oecaattm  to  eamlne  all  the  obtainaUe  data 
with  reference  to  the  Oottsdialk  surrey  of 
the  Ladner  claim,  fbid  from  this  data  repro- 
duced a  caps  of  the  original  plan  of  aubdl- 


rlalni,  and  that  he  had  done  this  for  flie  ap- 
pellant In  this  case ;  that  he  had  seen  what 
had  purported  to  be  a  copy  of  the  original 
map,  but  had  not  seen  the  original,  though 
he  had  searcbed  for  it  in  the  files  and  notarial 
records  in  New  Orleans,  and  it  could  not  be 
found;  that  the  said  Claude  Ladn^  dalm 
was  divided  into  56  lots,  and  that  he  had  eeoi 
the  record  of  several  deeds  made  after  the 
Oottedialk  snrv^,  and  that  he  made  a  sui^ 
rey  of  the  Ladner  claim  In  wJOch  he  located 
the  northeast  comer  ct  the  Barthcriomew 
Ptilerln  dalm  by  the  field  notes  of  the  United 
States  surrey;  that  this  cmmer  had  been  in 
place  for  many  years,  and  appeared  to  be 
accepted  by  all  the  surreyors  working  in  thnt 
district  As  an  additional  check  on  this  cor- 
ner,  the  witness  ran  down  tbe  eastern  line  of 
the  BartholMnew  Pellerin  claim  0  chains  50 
links  to  the  section  line  betwem  sections  11 
and  12,  township  8,  range  12;  thence  north 
22  chains  28  links  to  the  comer  of  sections 
2, 11,  1,  and  12,  oC  said  township  and  range, 
where  he  prored  the  comer  by  field  notes  of 
the  goremment  surrey.  This  tie,  he  testified, 
Is  an  absolute  dieck  on  said  locaticm  at  said 
northeast  corner  of  the  said  Pellerin  daim, 
and  is  the  same  tie  taken  by  the  United 
States  deputy  surreyor  In  the  year  1843,  as 
erldence  by  the  goremment  field  notes.  He 
then  continued  the  surrey  of  the  eastem  line 
of  the  Fdlerln  claim,  and  at  41.72  chains 
from  the  ntntheast  corner  d  the  said  Pd*- 
lerln  dalm  set  a  stake  for  the  northwest  cor- 
ner of  the  Widow  Ladnn:  daim,  and  contin- 
ued southerly  on  the  line  between  the  Pdlerin 
dalm  and  said  Uedner  daim  to  the  beach, 
prored  comer,  and  found  old  goremmrat 
surrey  Unes^  then  returned  to  the  stake  set  In 
northwest  comw  ot  the  Widow  Ladner  daim, 
ran  north  62  degrees  east  on  the  north  line  of 
said  Ladner  dalm  80  chains  68  links  to  the 
ntnrtheast  comer  ot  the  said  Widow  I^adner 
claim,  whldi  woto  prored  by  bearings  glren  la 
the  goremment  fidd  notes,  then  ran  south  28 
degrees  east  on  the  eastem  line  of  said  Widow 
N.  Ladner  dalm  7.81  chains  to  the  northeiitt 
comer  of  the  Claude  Ladner  dalm,  and  con- 
tinued on  said  ooiuse  on  Une  betwera  Widow 
N.  Ladner  daim  and  said  Claude  Ladner  dalm 
80.50  chains  to  the  beach;  cut  out  tbe  biases 
of  the  goremment  survey  line  along  the  line 
he  was  running.  Tbis  Une  nma  with  Oe  fence 
between  the  property  now  or  fomierly  be- 
longing to  MrsL  0.  M.  Sorla  and  the  pn^raty 
now  or  fimneily  belimglng  to  Lonla  Hill. 
This  fence,  he  was  informed,  was  for  more 
than  60  years  considered  the  boundary  line 
between  the  Widow  Ladner  and  Claude  Lea- 
ner claims.  He  locates  by  his  testimony  ex- 
actly tibe  boundaries  (tf  lot  40  as  being  4,601.- 
728  feet  from  tbe  west  line  of  tbe  Claude  Lad- 
ner dalm,  on  a  bearing  norOi  62  degrees  east; 
the  location  <tf  the  eastem  line  (tf  said  lot  49 
as  4JBBMS^  feet  trom  said  western  line  of 
the  said  Claude  Ladner  dalm  on  said  bearing, 
baaing  this  upon  the  fact  that  the  Claude 
Ladner  dalm  was  divided  into  66  lota,  sup- 
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posed  to  luiTe  a  frontase  of  96  feet  eacb. 
This  witness  teeClfles  that  Uie  dlscrepandeB 
la  tlie  present  survey  and  former  surveyB 
may  be  accounted  tor  on  the  tact  that  on  the 
former  surrey  the  chain  was  made  of  small 
steel  rods  connected  with  short  links.  These 
links  would  wear  and  become  el<Higated,  bo 
that  after  a  chain  had  been  nsed  for  three 
or  four  mcmths  It  would  be  several  Inches 
too  long.  For  this  reason  nearly  all  govern- 
ment Burv^s  In.this  part  of  the  country  were 
found  to  be  longer  when  measured  with  the 
standard  steel  tape  than  the  government 
fltid  notes  call  for,  and  this  fact  Is  well 
known  to  all  reputable  surveyors. 

At  the  ooDdoslon  of  the  complainant's  evi- 
dence the  defendants  moved  the  court  to 
strike  out  the  evidence  and  grant  a  Judgment 
dismissing  the  claim  of  the  complainant  and 
hla  bill,  which  motion  the  court  sustained. 

ri,2]  The  record  Is  voluminous  and  com- 
plicated, and  it  is  ImpoBslUe,  in  the  course  of 
an  oi^nlon,  to  set  out  In  full  the  contentions 
and  evidence  of  the  parties.  It  seems,  how- 
ever, that  the  attad  up<Mi  complainant's  case 
resolved  Its^  prindpally  Into  two  eouten- 
tlous:  Firstt  that  the  tax  deed  made  by  Hes- 
ter, tax  collector,  to  Champlin,  Is  void;  and, 
second,  that  there  Is  no  record  In  the  county 
records  of  the  Qottschalk  survey  of  the  Lad- 
ner  claim.  It  is  contended  that  the  tax  sale 
is  void:  First,  because  the  assessment  and  sale 
was  made  by  description  referring  to  this  un- 
recorded survey,  or  based  upon  this  unrecord- 
ed survey ;  and,  second,  because  the  taxes  for 
four  years  were  Included  in  this  sale,  the 
deed  showing  that  the  taxes  for  1846,  184S, 
1844,  and  1813  were  mentioned  In  the  deed. 
Prior  to  the  act  of  MarCh  6,  1846  (Hu^ln- 
Bon's  Code,  p.  184),  there  does  not  seem  to 
hare  been  a  epedflc  provisiCMi  as  to  when 
lands  should  be  sold  tor  default  In  payment 
of  the  taxes.  Act  Feb.  6,  1841,  i  37  (page 
177.  Hutchinson's  Code),  provides  that,  If  any 
taxes  on  land  shall  remain  unpaid  on  the  1st 
day  of  February  in  the  year  In  which  the 
same  shall  be  assessed,  and  no  personal  prep- 
erty  can  be  found  from  which  the  taxes  can 
be  collected,  the  ocdlector  shall  sell  the  land 
by  giving  two  months'  notice  of  the  sale  of 
lands  belonging  to  residoits  of  the  state,  but 
not  residents  of  the  county  In  which  the  lana 
liest  and  one  month's  notice  of  the  sale  of 
lands  belonging  to  residents  of  the  county  In 
whldi  the  land  lies,  and  fliree  monthif  noUoe 
of  land  belonging  to  nonresidents,  said  notice 
to  be  printed  in  a  paper  In  the  floimty  in 
which  Uie  land  lies,  or.  If  there  Is  no  paper, 
the  nearest  paper  thereto,  and  hiy  poetli^ 
notice  at  the  courthouse  door,  wbiiAi  adver- 
tisement Shall  specify  the  time  and  place  of 
sal^  the  name  of  the  p«son  whose  property 
Is  taxed,  the  name  ot  the  peraom  to  whom 
It  was  grantedt  U  known,  Oie  amount  o(  tax- 
es doe  thereMi,  and  description  ot  the  land 
as  designated  by  the  original  map  or  sorv^, 
or  by  particular  boundaries  and  contiguous 
tracts,  and  In  case  of  town  lots,  number  of 


lot  and  square,  as  designated  on  original 
plat  Act  1846, 1 26  (page  189  of  Hutchinson's 
Oode),  fixes  the  first  Monday  In  April  of  each 
year  as  the  day  of  sale  for  the  sale  of  lands 
upon  which  taxes  are  due  and  unpaid,  and 
provides  that  for  the  sale  of  said  lands  no 
further  notice  diall  be  required  than  to  ad- 
vertise the  same  at  the  oourthonse  and  at  one 
place  In  eadi  beat  80  days  before  the  sale, 
and  that  he  shall  cootlniie  the  sale  from  day 
to  day  until  the  same  shall  have  been  com- 
pleted. Section  ^1  of  this  act  appearing  on 
page  100  of  Hutdilnsoo's  Oode,  prescribes  the 
form  ot  the  deed,  which  is  precisely  followed 
In  the  present  case,  and  provides  that  said 
deed  shall  be  prima  facie  evld^ce  that  the  tax 
collector  performed  all  things  required  of  him 
by  law  before  selling  same  for  taxes,  and  said 
deed  shall  not  be  impeached  unless  for  some 
neglect  or  fraud  duly  dharged  and  proved. 
On  this  record  we  think  that  this  deed  must 
be  given  the  ^fect  provided  for  In  the  statute; 
and,  treating  It  as  prima  fade  correct,  we 
are  bound  to  hold  on  this  record  that  the 
sale  was  proper,  and  vested  title  In  the  pnr- 
diaser.  It  was  admitted  In  Uie  record  that 
the  courtiionse  at  Bay  St  I^ouls  was  burned, 
and  It  la  f&lr  to  assume  that  the  survey  was 
property  filed  and  recorded,  as  the  convey- 
ances of  the  county  gomally  recognise  this 
survey  and  descriptions  in  dealing  with  pn^ 
Mty. 

[1, 4]  We  see  no  reason  to  hold  that  the 
land  could  not  be  assessed  fc«  taxes  on  the 
description  contained  in  this  record.  The  as- 
sessment and  sale  here  refers  to  the  govern- 
ment subdivision  which  contained  thie  land. 
This  court  has  recratly,  through  division 
A,  decided,  In  the  case  of  Albritton  v.  Fali^ 
ley,  116  Miss.  706,  77  South.  657,  that  parol 
evidence  was  admissible  to  supply  a  descrip- 
tion under  this  section,  where  a  part  of  the 
lot  was  excepted  from  the  assessment  and 
conveyance.  It  seems  to  be  a  general  rule 
that  parol  evidence  can  be  introduced  to 
supply  defMts  in  destriptlMi  where  r^er- 
races  are  made  to  oOier  records  or  deeds  for 
that  purpose.  Howev^^  ve  fliinfc  the  de- 
scription shown  in  this  record  ia  a  proper  de- 
scription. It  will  be  further  noted  ttiat,  as 
to  the  title  of  the  defradants,  as  shown  on 
the  map  Introduced  in  evidence,  as  well  as 
the  proof  of  comiAainant  in  deducing  the 
dialn  of  titles  the  defaidants  claim  through 
the  Gottschalk  survey,  in  the  Beach  Qrove 
subdivision  to  the  city  of  Gulfport  The  title 
of  the  map  Is  "Map  of  Beach  Grove  Subdivi- 
sion of  Part  of  the  Gottschalk  survey  of  the 
Claude  I-adner  Grant  In  the  City  of  Gulf- 
port,  Township  8  South,  Bange  11  West" 
In  the  Camp's  addition  to  the  dty  of  GulftKMt 
map  the  certificate  is: 

"That  I  have  surv^ed  for  B.  A.  Camp  afi'ot 
that  part  of  loU  45,  46.  47,  and  48  of  the  Gott- 
schalk survey  of  the  Claud#  Ladner  grant  that 
lies  south  of  the  LouiBvUle  St  Naihvilla  Ball- 
road,"  etc 
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To  bold,  u  we  ar»  aiked  to  bold,  Oat  Uie 
description  Bbown  in  this  record  is  Insoffl- 
ctent  to  sustain  a  title,  In  Uie  absence  ^  any 
otber  showlns  to  the  contrary,  would  be  prac- 
tically  to  unsettle  muDsroua  titles  along  the 
coast. 

[1-7]  We  desire,  before  closing  the  opinlim, 
to  call  attention  to  what  seems  to  be  a  grow- 
ing practice  tn  some  of  the  chancery  courts 
to  sustain  a  motion  to  BtrU:e  out  the  evidence 
of  the  complainant  We  think  this  is  con- 
trary to  the  history  and  practice  of  the  chan- 
cery courts,  because  It  is  set  down  upon  bill, 
answer,  and  proof,  and  the  defendant.  If  he 
is  willing  to  risk  bis  case  upon  the  complain- 
ant's proof,  or  rather  the  failure  of  the  com- 
plainant to  prove  his  case,  should  submit  the 
case  to  the  chancellor  for  final  hearing,  and, 
if  he  Is  not  so  satisfied,  he  shoold  present 
what  proof  he  desires  or  may  be  able  to  pre- 
sent. The  result  Is  that,  if  the  present  prac- 
tice is  followed,  this  court  cannot  render  a 
Judgment  finally  here  as  required  by  the 
Code,  unless  we  treat  the  defendant's  motion 
as  being  equivalent  to  setting  down  a  cause 
for  final  decision.  We  hesitate  to  apply  tliat 
rule  in  thla  case,  for  the  reason  that  there  Is 
claim  of  adverse  possession  presented,  and 
perhaps  the  defendants  did  not  Intend  to  risk 
their  case  upon  the  strength  of  the  oomplaln- 
ant's  proof.  We  serve  warning,  however. 
Oiat  If  defendants  elect  to  make  this  motion 
and  secure  a  decision  of  the  chancellor  favor- 
able to  them,  th^  may  be  held  to  the  result, 
and  thla  court  may.  In  Its  discretion,  ent^ 
Judgment  here  upm  the  record.  We  never 
heard  of  a  motion  to  strike  out  depositions 
on  a  hearing  of  a  cause  on  the  mwits,  but 
objections  to  depositions,  other  than  to  their 
anfitdeney  to  ^abllsh  the  case,  have  always 
been  taken  by  a  motion  to  suppress  made  In 
advance  ot  the  trial.  We  see  no  reason  why 
the  rule  should  be  changed  merely  because 
the  statute  permits  oral  evidence  to  be  taken 
in  certain  cases  Instead  of  depositions. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


ENNI8  V.  TAZOO  ft  M.  T.  B.  00. 
(No.  20086.) 

(Supreme  Conrt  of  Blissisdpid,  Division  A. 
May  18,  1918.) 

1.  MAsraa  ard  'Skbtaht  ^282— Wbonofdl 
Death  of  Sebvamt— Punixivt  Dahaobs. 
Where  an  employ*  in  a  railroad  shop  was 
electrocuted  while  holding  a  defective  electric 
light  attached  to  a  cord,  and  it  appeared  that 
the  l^t  was  d^ectlve  and  had  been  for  at  leaat 
a  week,  that  it  had  shocked  witness  six  or  eight 
differoit  times,  and  that  the  dangerous  condition 
had  been  reported  to  the  officers  In  charge,  who 
failed  to  remedy  the  ocmdition,  it  was  not  enror 
to  instruct  that  punitive  damages  might  be  al< 
lowed. 


2.  "New  TstxL  «=>10E^--Qbodkdb— Newtt  Dza- 
covebBd  Evidince. 

The  trial  court  has  no  discretion  to  grant  a 
new  trial  <m  the  ground  of  newly  discovered  evi- 
dence, where  sudi  evidence  mwely  discredits  cr 
impeaches  an  adverse  witneas  who  testifiod  at 
the  trial. 

3.  New  Trial  «=»89— Geounds— StraPBiSB. 

Surprige  because  of  the  adverse  partj^e  evi- 
dence ia  not  good  ground  for  a  new  trial. 

Appeal  from  Circuit  Court,  Amite  County ; 
R.  B.  Jackson,  Jndge. 

Action  by  Mrs.  E.  A.  Ennls,  administratrix 
of  the  estate  of  John  W.  Ennls,  deceased, 
against  the  Tazoo  ft  Mlsslsslnil  Valley  Rail- 
road Ctnnpany.  From  a  Judgm«it  for  plnln- 
tUt  on  a  second  trial  and  a  denial  at  her 
motion  for  a  new  tria^  and  fnmi  the  Judg- 
ment setting  aside  the  verdict  on  ttie  first 
trial,  plalntur  appeals.  Bevosed  and  ren- 
dered. 

A.  H.  Longlno  and  Robt  B.  Rlcketts,  both 
of  Jackson,  for  appellanL  Robt.  B.  Mayes, 
of  Jacluton,  and  Chas.  N.  Burcb  and  H.  I>. 
Minor,  both  of  Memphis,  Tean.,  for  appellee. 

HOLDEN.  J.  The  appellant,  Mrs.  E.  A. 
Bonis,  administratrix  of  the  estate  of  her 
deceased  son,  John  W.  Ennls,  filed  suit  and 
recovered  Judgment  against  the  appellee  rail- 
way company  for  the  sum  of  |13,000  as  dam- 
ages for  the  death  of  her  son,  alleged  to  have 
been  caused  by  the  negligence  of  the  ap[>el- 
lee  in  furnishing  a  defective  and  dangerous 
electric  wire  appliance  to  the  deceased 
for  use  In  his  employment,  which  shock- 
ed him  to  death.  The  verdict  and  judg- 
ment  for  fl3,000,  on  motion  for  a  new 
trial,  was  set  aside,  and  a  new  tri^  grant- 
ed the  defmdant  railroad  in  the  lower 
court.  On  the  siecond  trial  of  the  case  the 
plaintiff  below  recovered  damages  in  the  sum 
of  15,000,  whereupon  she  moved  the  court 
to  set  aside  this  verdict  and  grant  a  new 
trial  because  the  court  bad  errmieously  limited 
the  measure  of  damages  to  an  amount  recov- 
erable under  the  federal  Employers'  Liability 
Act  (Act  Cong.  AprU  22,  1908,  a  149,  35  Stat. 
65  [U.  S.  Comp.  St  1916,  H  8657-8665]),  and 
from  a  Judgment  overruling  this  motion  for 
a  new  trial,  and  from  the  Judgment  setting 
aside  the  former  verdict  of  |1S,000  and  grant- 
ing a  new  trial  to  defendant,  plaintiff  below 
appeals  here. 

The  appeal  presents  two  questions  for  our 
decision:  First,  whether  or  not  the  lower 
court  erred  in  setting  aside  the  first  ver- 
dict for  $13,000  and  granting  a  new  trial 
to  the  d^endant  railroad  company,  or,  In 
other  words,  whether  this  court  should  now 
reinstate  the  former  verdict  and  Judgment 
for  913,000  in  favor  of  the  appellant;  sec- 
ond, that  If  the  court  below  was  correct  In 
setting  aside  the  $13,000  verdict  and  granting 
a  new  trial  to  appellee  railroad  company, 
then  whether  <»■  not  the  lower  court  erred  in 
limiting  the  recovery  of  damages  in  the  see- 
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ond  trial  to  tbe  meaBore  provided  by  tbe  fed- 
eral Smployers*  liability  Act 

The  Todlct  and  judgmait  In  tbe  first  trial 
was  based  upon  and  mainly  supported  by 
tbe  testimony  of  ime  witness  named  Boswell, 
wbo  testiOed  for  ttie  plaintiff  that  he  was 
emjdoyed  In  the  shops  of  the  alienee  rail- 
road In  Vlcksburg  at  the  time  and  where  tbe 
deceased  John  Ennlls  met  bla  death;  that 
young  Bnnls  was  employed  as  a  b(^er  maker's 
h^per  In  tbe  slu^  and  at  tbe  time  He  came 
to  his  dead!  was  assisting  <me  Ifr.  Desmond, 
a  boiler  mak»,  repair  the  Inside  of  a  fire 
box  of  a  locomotlTc  by  putting  certain  bolts 
ther^ ;  tliat  he  was  heading  in  bis  hand  an 
electric  light  connected  by  an  extension 
cord  famished  by  tbe  appellee  and  was  hold- 
ing this  light  in  snch  a  way  that  the  boiler 
maker  conld  see  how  to  do  his  work  In  the 
fire  box.  Tbe  light  was  attached  to  a  long 
cord,  and  tbe  glass  bulb  was  covered  by  a 
wire  guard  over  It;  that  this  guard  on  the 
lamp  was  defectlre  and  out  of  order,  and 
would  slip  and  come  in  contact  with  the 
electrically  charged  part  of  tbe  lamp;  that, 
while  the  deceased,  Ennls,  was  thus  engaged 
ii^  the  duties  of  his  employment  in  holding 
tbe  light  for  the  boiler  maker,  be  suddenly 
fell  down  on  the  deck  of  tbe  engine  or  tank, 
where  he  was  standing,  and  exclaimed,  "My 
God,  the  light's  got  me!"  and  died  within  a 
few  minutes  thereafter,  still  clinging  to  the 
edectrlc  cord  and  light.  The  witness  Bos- 
well  testified  at  length  that  he  worked  near 
by  and  bad  used  this  i>artlcular  light  and 
cord  on  several  occasions  previously,  and 
that  he  had  been  ^ectrlcally  shocked  while 
using  It  as  many  as  six  or  eight  different 
times,  which,  he  said,  was  on  account  of  the 
defective  condition  of  the  cord  and  light, 
and  that  he  had  several  times  within  the 
previous  week  reported  tbe  dangerous  and 
defective  condition  of  this  electric  appliance 
to  the  boiler  maker,  Desmmd,  and  also  to 
the  j|oreman,  Detrick,  who  was  In  charge  of 
the  shop,  and  asked  the  foreman,  wbo  was 
a  superior  oi&cer  over  tbe  employes,  to  have 
this  particular  light  repaired'  or  replaced 
with  a  safe  one,  but  that  the  foreman,  not- 
wlthstandliv  this  notice,  continued  to  fur- 
nish the  unsafe  appliance  to  tbe  «nploy6s 
until  it  caused  the  death  of  young  Bnnls, 
whereupon  the  railroad  company  then  replac- 
ed the  unsafe  appliance  by  fumisililng  a  new 
one.  There  is  other  testimony  In  the  record 
tending  to  show  that  the  cord  and  llj^t  used 
by  tbe  deceased,  Ennls,  was  In  a  defective 
condition,  and  that  It  carried  a  voltage  of 
suffldHit  strength'  under  certain  conditions 
to  cause  the  death  of  a  person.  It  at^kears 
from  the  record  that  at  the  time  of  the  eOiodE 
and  death  of  the  deceased,  Ennls,  tbe  em- 
ployes who  gathered  around  his  body  were 
of  the  opinion  that  he  met  his  death  by  elec- 
trocution from  tbe  electric  light  and  cord.  No 
other  cause  of  death  appeared  to  any  one.  The 
vopCTlntaident  of  the  railroad  telegraphed 


to  tbe  mother  of  flie  deceased  that  her  Bon 
had  been  acddentaUy  kiUed.  The  regnlar 
phyridan  of  the  railroad  company  certified 
that  his  death  iraa  caused  by  electrocutl(n), 
although  he  said  that  he  oould  find  no  buma 
on  the  body.  The  railroad  company  made 
no  att^pt  to  show  by  testimony  that  the 
deceased  came  to  his  death  from  any  natural 
cause  or  any  other  caos^  but  rdted  far  its 
defense  upon  tbe  failure  of  the  plalntiCF  to 
show  that  the  death  was  caused  by  an  elec- 
tric diock,  and  offered  proof  that  the  appli- 
ance was  not  defective,  and  that  the  electric 
voltage  was  tnsuffldoit  to  cause  death. 
There  was  a  conflict  in  the  evidence.  At 
the  conclusion  of  the  testimony  oa  both  sides 
the  court  granted  the  plaintiff  an  instruc- 
tion to  the  Jury,  authorizing  them,  in  their 
discretion,  to  find  punitive  damages,  as  well 
as  actual  damages,  for  the  plaintiff.  There 
was  a  verdict  of  $18,000  for  plaintiff.  The 
defendant  railroad  company  filed  its  motion 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  and  on  the  hearing  of  this 
motion  Introduced  testimony  of  several  wit- 
nesses. In  the  form  of  affidavits  and  otber- 
wfse,  which,  in  substance,  went  to  contradict 
and  impeadi  the  testimony  of  witness  Bos- 
well, given  for  plaintiff  In  tbe  trial  of  tbe 
case.  This  testimony  offered  by  the  rail- 
road on  the  motion  for  a  new  trial  tended 
to  show  that  Boswell  was  not  present  at  the 
time  the  deceased,  Ennls,  met  his  death, 
but  came  up  afterwards  from  another  part  of 
the  shop  building;  that  Boswell  had  stated 
at  the  time  that  he  knew  nothing  abont  tbe 
case. 

All  of  this  testimony  amounted  to  nothing 
more  than  a  contradiction  of  Boswell  or  the 
Impeachm^t  of  his  credibility.  Vpoa  this 
testimony  contradlctli^  and  impeaching  the 
witness  Boswell,  the  lower  court  set  aside 
tbe  verdict  and  Judgment  of  $13,000  and 
granted  a  new  trial  to  the  defendant  railroad 
company;  and  the  appelant,  Mrs.  EJnnls,  the 
adndnlstratrix,  urges  here  that  this  actlra 
of  the  lower  court  was  emweoos,  and  con- 
tends that  the  former  Judgment  should  be 
reinstated.  The  appellee  railroad  company 
contends  that  tbe  lower  court  was  correct 
In  setting  aside  the  vwdict  and  granting  a 
new  trial  <m  tiK  newly  dlaoovexed  evldoioe, 
and  also  because  It  was  error  in  the  lower 
court  to  have  granted  an  Instmctlon  to  the 
plaintiff  permitting  recovery  of  punltlTO  dam- 
ages, and  that,  while  the  Judgment  of  the 
lower  court  In  sustaining  tbe  motion  for  a 
new  trial  states  that  Its  action  is  baaed 
upon  newly  discovered  evidence,  still  that  if 
that  is  a  wrong  reason  given,  the  motion 
was  properly  sustained  on  account  of  tbe  er- 
roneous punitive  damage  Instruction  glvra 
the  plaintiff. 

[i  ]  We  will  first  discuss  the  question  as  to 
whether  tbe  instruction  for  punitive  damages 
granted  the  plaintiff  was  erroneous.  The  rec- 
ord discloses  abundant  fmof.  In  tha  testl- 
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moaj  of  BcmnO,  tint  tb*  tfectxlc  appU«zie» 
WM  defective,  and  bad  been  dangerooB  and 
defecUTO  for  atleaat  amek;  ItbadBhocked 
the  wltn«>8  Boflwell  sU  or  eltfit  different 
times;  Hut  be  had  reported  the  danfenma 
and  delectlTe  ctuditltti  of  tbe  appliance  to 
Desmond  and  Detrlck,  botb  of  whom  were 
snperlor  officers  In  diarse  of  tbe  work  and 
employes  In  tbe  sbop;  and  tbat  they  bad, 
notwltbstandlng  tbls  notice,  continued  to 
negUgratlr  and  wantMiIy  furnish  the  dai^et^ 
OSS  and  defective  electric  apparatus  'to  the 
employes  until  the  death  of  Gnnls  was 
broogbt  about  by  its  use.  So,  we  do  not 
think  tbe  court  errod  In  granting  the  in- 
struction on  punitive  damages. 

[2]  Our  und^tandlng  of  the  settled  law 
In  this  state  with  refer^ce  to  the  granting 
of  new  trials  on  newly  discovered  evidence 
Is  that  when  the  newly  discovered  evidence 
merely  goes  to  discredit  or  Impeadi  an  ad- 
verse wltDess  who  testified  in  tbe  trial,  It 
Is  not,  as  a  general  rule,  good  ground  for  a 
new  trial,  as  tbe  only  effect  of  such  evidence 
would  be  to  contradict  or  impeach  the  cred- 
ibility of  the  witness,  and  suA  testimony 
oiay  be  discovered  la  almost  every  case ;  and 
If  It  warranted  tbe  granting  of  a  new  trial 
by  the  Judge,  even  ttioagh  be  believed  It  to  be 
true,  would  cause  no  end  to  litigation.  In 
tbe  cases  of  Vanderbmv  t.  Campbell,  U 
Mlas.  89^  8  South.  aCMt^  Moore  v.  Railroad 
Co..  50  Miss.  243,  and  Bailey  t.  SUte,  M 
Miss.  863.  48  SoDtb.  227,  20  U  B.  A.  (N.  S.) 
409,  tbe  leading  cases  in  tills  state  on  tbat 
subject,  tbe  rule  Is  clearly  announced  tbat 
a  new  trial  will  not  be  granted  on  tbe  ground 
of  newly  discovered  testimony,  tbe  only  effect 
of  which  would  be  to  impeach  the  credibility 
of  a  witness.   20  B.  C.  L.  204. 

It  Is  unnecessary  for  us  to  discuss  the 
soundness  of  this  rule  so  well  established  in 
our  state  and  elsewhere,  but  we  venture  to 
say  tliat  It  must  be  obvious  to  all  that  to 
grant  a  new  trial  merely  upon  impeaching 
testimony  would  tend  to  prevent  an  end  to 
UtlgatiML 

As  we  view  it,  this  question,  arising  under 
a  motlmi  for  a  new  trial  In  such  cases,  is  not 
to  be  left  to  the  mere  discretion  of  the  trial 
Judge.  It  is  not  a  lUscretlonary  matter  for 
the  trial  Judge  to  pass  upon,  but  the  definite 
role  of  law  is  that  no  new  trial  will  be 
granted  on  this  character  of  newly  discov- 
ered evidence.  To  bold  tbat  ttie  matter  was 
within  tbe  mere  dlscretloa  of  tbe  trial  Judge 
woatd  be  to  antiiozlae  the  Judge,  In  a  osrtaln 
measure,  to  pass  upon  the  truth  of  tbe  tes- 
timony and  the  credibility  of  the  witness, 
reanltlng  in  daiayed  Justice;  Xbls  fbnctlOD 
Is  exelwTdy  for  the  Jury  under  our  system 
at  Jnrlspmdenca  ^Oda,  we  may  say,  Is  the 
gmeral  rule  In  this  atat^  but  rare  cases  of 
palpaUe  InJustlca^  not  Uke  the  one  befwe 
us.  nl^t  arise,  juaUfylng  an  ezceptloa  to 
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this  general  rule.  Tbe  reoord  In  tills  case 
tends  to  demonstrate  tbe  soundness  and  pe- 
culiar applicability  ct  tbe  rule  ber&  It  will 
be  otieerved  tbat  <m  Qie  second  trial  of  tbls 
case  there  was  a  verdict  for  tbe  pl^tUC 
bassd  upon  the  testimony  of  this  same  vrlt- 
ness  Boswell,  who  was  ocmfronted  and  c(n- 
tradlcted  at  tlie  second  trial  by  tbe  nnmer^ 
ms  wltoesses  of  the  a;v>eUee  railroad  com- 
pany, but  tbe  Jury,  neverthelesa,  believed  hla 
testimony,  and  found  for  tbe  plaintiff,  as  did 
the  Jury  In  tbe  former  trial. 

It]  There  is  no  legal  merit  In  tbe  conten- 
tion of  appellee  railroad  company  that  plaln- 
tlfTs  evidence  was  a  surprise  to  it  It  is  of- 
ten so,  in  such  cases,  but  thla  fact  does  not 
afford  good  ground  for  a  new  trlaL  No  good 
objection  to  tbe  testimony  could  be  made,  nor 
was  continuance  asked.  See  Dredging  Co. 
V.  Christie,  196  Ala.  421,  72  South.  124. 

The  conclusions  reached  abov^  of  course, 
make  It  unnecessary  for  us  to  discuss  the 
question  involved  In  tbe  second  or  last  trial 
Therefore,  we  conclude  that  the  lower 
court  erred  In  setting  aside  the  verdict  and 
Judgment  for  $13,000  rendered  for  the  plain* 
Gtt  in  tbe  ilrst  trial,  and  for  such  error  tbe 
-  lodgment  of  the  loww  ooort  in  tbe  second 
trial  Is  lOfveraed,  and  tbe  Judgment  of  tbe 
knrar  cdnrt  In  saatalwlng  tbe  motion  and  set- 
ting aside  the  vwdlct  and  Judgment  of  llSr 
000  for  the  plaintiff  In  tbe  flrst  trial  Is  ra- 
versed  and  set  aslde^  and  Judgnunt  la  roi- 
dered  here  for  tbe  appeUant,  reinstating  tbe  ^ 
JudgmMit  of  $13,000  rendered  tot  tbe  plain- 
tiff In  the  flrst  trial  ot  this  case  in  tbe  lower 
court 

Bevwsed  and  Judgment  here. 


SHELTON  V.  BISEMANN. 
(Sepreme  Court  of  Florida.   May  0,  1918.) 

rSvIteftw      tkt  CoariJ 

1.  PLEADIIfCB  «SB>311r^DliniBBn  TO  I^OLUa!- 

nON— BSCOBD. 
A  cause  of  action  In  the  form  of  a  contract, 
which  by  apt  words  is  made  a  part  of  the  decla- 
ration and  the  ocoitract,  or  a  copy  thereof  filed 
with  it;  is  treated  as  part  of  the  noaxd  upon 
demurrer  to  the  declarati<»i. 

2.  Pleading  «s>217(2)  —  Piua  in  Bas— Dn- 

HCBBEK— EfFXCT. 
A  demurrer  to  pleas  In  bar  opeaa  the  entire 
record,  and  if  In  such  case  the  declaration  i« 
bad  the  demurrer  should  be  overruled  and  judg- 
ment given  ogaiost  tbs  par^  who  committed 
the  first  error. 

3.  Pleadino  ^»21  — DacLAaATioir— I^aniB- 
aaa. 

If  the  allegations  of  a  dedaration  cmtalnlng 
one  count  are  repugeant  to  and  incm^tent  iHtfi 
each  other  in  matters  of  eDbataiice,  or  if  the  al- 
legations of  the  declaration  are  inconsistent  or 
r^Qgnant  to  a  material  clause  In  the  contract 
declared  upon  and  made  a  part  of  the  declara- 
tlMi.  it  should  bs  held  to  bs  bad  on  demurrer. 
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4.  TSRDOB  AND  .PUBCHABEB  ^>?&  —  Ck>NDI- 
TZOHAL  GONTBACT  —  FaII.'DBB  TO  GONTET  — 
LlABIIJTT  OF  VEKDOB. 

S.  and  VL  entered  into  an  agreement  in  wrlt- 
Ini  whereby  for  a  valuable  conaid«ratlon  E.  gave 
to  8.  the  imvilege  of  parchasiDg  six  montbs  aft- 
er date  a  certain  lot,  subject,  however,  to  an  op- 
tion which  he  held  with  the  P.  H.  &  I.  Com- 
pany, who  owned  the  lot  to  purchase  it  at  a  cer- 
tain pries  wltiiln  that  time.  E.  failed  to  pur- 
d»se  from  tha  company,  and  therefore  waa  not 
in  a  position  to  convey  to  S.,  who  offered  to  pui^ 
chase  from  E.  Held,  that  3.  could  not  recover 
from  £.  upon  the  contract  damages  for  failure 
to  parchaae  the  lot  frtHO  the  company  and  con- 
vey  itto  8. 

Error  to  Circuit  Coart,  Manatee  County; 
r.  M.  Robles,  Judge. 

Action  by  M.  H.  Shelton  agalnat  Oiarles 
Etsemonn.  Case  referred  to  a  referee,  and 
from  his  order  dismissing  the  bill  with  leave 
to  file  an  amended  declarati<m  plaintiff  brings 
error.  Afflrmed. 

JOtm  B.  Slngtftazy,  of  Bradentown,  for 
^IntUC  In  error.  Jobn  F.  Bork^  ct  Sara- 
sota, for  defendant  In  enw. 

ELLIS,  J.  The  plalntlfl  In  error  brought 
an  action  in  the  circuit  court  for  Manatee 
connty  against  the  defendant  in  error  upon 
a  contract  whereby  Charles  Els^uann,  the 
defendant  below,  for  a  valuable  considera- 
tion gave  to  M.  H.  Shelton,  the  plaintiff 
bedow,  his  heirs  and  assigns,  "the  privilege 
of  purdtaslng,"  six  months  after  date,  a 
certain  lot  of  land  for  a  certain  price  pay- 
able upon  certain  dates  named  in  the  con- 
tract The  plain tUX's  declaration  alleged  that 
he  desired  to  exerdae  the  <vtlon  and  to  pur- 
<£ba.aa  the  pn^erty  at  the  price  and  m>on 
the  terms  set  oat  In  the  contract  and  so 
notified  the  defendant  six  months  after  the 
date  ot  the  option,  bnt  that  tbe  def  «idant,  who 
held  an  option  from  the  Palmetto  Hot^  & 
Improvement  Company  for  the  purchase  of 
the  property,  failed  to  purchase  the  same 
from  that  company,  notwithstanding  It  had 
a  good  title  and  legal  right  to  convey  the 
same  and  was  bound  by  its  contract  with  the 
defendant  to  convey  it,  had  the  latter  exercis- 
ed his  option  and  demanded  the  conveyance, 
and  by  reason  of  his  failure  to  purchase  the 
lot  from  the  company  the  defendant  was  un- 
able to  deliver  to  the  plaintiff  title  to  the 
lot  which  the  defendant  had  promised  to 
sell. 

The  defoidant  pleaded  that  he  did  not 
promise  as  alleged  and  that  he  was  not 
guilty.  In  addition  to  these  two  pleas  he 
filed  eleven  "amended  pleas  to  the  dedara- 
tlon." 

The  case  was  referred  to  W.  B.  S.  Crich- 
low  as  referee: 

The  plaintiff  moved  to  strike  all  the 
amended  pleas  from  the  second  to  eleventh, 
InduslTe,  and  at  the  same  time  demurred  to 
them. 


Upon  consideration  of  the  motion  to  strike 
and  the  demurrer  the  referee  entered  the  fol- 
lowing order: 

"This  cause  coming  on  to  be  heard  before  me 
this  day  uj>on  tiie  motion  of  the  plaintiit  filed 
the  26th  day  of  May,  1910,  to  stnke  Dleas  and 
tbe  demurrer  of  plaintiff  filed  the  26th  day  of 
May,  1916,  to  pleas,  and  tiis  said  motion  and 
demurrer  having  been  argued  by  oounsd  for 
plaintiff  and  deiendaiiL  and  after  a  careful  ex- 
amination of  the  declaration  on  file  in  said 
cause,  together  with  the  exhibits  attached  ther»* 
to  and  made  a  part  thereof,  it  is  the  opinion  of 
the  referee  that  the  dedaratioQ  does  not  state 
a  cause  of  action.  The  opti<Ki  contract  given  by 
the  defendant  to  the  plaintiff^  therein  set  forth, 
is  contingent  npMi  tlie  exerase  and  consnmma- 
tion  of  tibe  opaon  from  the  Palmetto  Hotel  & 
Improvement  Company  to  the  defendant  Tbe 
language  of  the  option  wmtract  Is,  'Subject^bow- 
ever,  to  option  contract  made  between  the  Palm- 
etto Hot^  A  ImjMOTement  Company,  a  cor- 
poration, to  Charles  Eisemann,  for  the  purchase 
of  the  "Oaks  Hotel"  and  lots  5  and  8  of  block 
D  Lamb's  plat  of  Palmetto,  S^a.,  said  option 
contract  as  of  the  same  date  as  this  contract.' 
I  construe  this  language  to  mean  ttiat  if  the 
defendant  consummated  liis  option  contract  with 
the  Palmetto  Hotel  &  Improvement  Company 
he  agrees  to  be  bound  to  tbe  ^aintiff  according 
to  the  terms  ot  tiie  option  t>etweai  the  defend- 
ant and  plaintiff.  The  declaration  states  that 
the  former  cation  was  not  consummated.  Henca 
fails  to  set  up  a  sufficient  ground  tor  recovery. 
Tbs  referee  naTiiw  takoi  Qaa  amstmettoD  of 
the  dedaration,  it  u  unnecessary  to  further  view 
the  motion  and  demurrer  of  the  plaintiff  to  the 
I^ea& 

"It  is  thereupon  the  judgment  of  the  referee 
that  the  plaintiff  take  nothing  by  his  said 
plaint,  and  that  he  shall  have  leave  to  file  an 
amended  dedaration  in  said  cause  on  or  before 
the  10th  day  of  June,  1916^  failing  in  which 
the  cause  stands  dismissed  at  the  coat  of  the 
plaintiff,  to  be  taicd  by  the  derk. 

"Done  and  ordered  at  Bradentown,  Fls.,  this 
2&th  day  of  May,  1916." 

Ttie  record  shows  that  on  November  28, 
1916,  the  plaintiff  took  a  writ  of  error  and 
assigned  five  errors,  as  follows:  rirst,  over- 
nillQg  the  motion  to  strike  tbe  amended 
pleas;  second,  overruling  the  demurrer  to 
the  amended  pleas;  third,  entering  the  or- 
der dismissing  the  cause;  fourth,  "constru- 
ing the  option  contract  attached  as  an  ex- 
hibit to  the  declaration  in  said  cause  as 
shown  by  his  said  order  dated  May  29. 1916 ;" 
and.  fifth,  rendering  a  final  judgment. 

[1]  Copies  of  both  contracts  were  attached 
to  the  declaration,  and  by  appropriate  words 
made  parts  of  It  Therefore  in  considering 
the  demurrer  the  contracts  were  properly 
treated  as  part  of  the  record.  See  State  v. 
Seaboard  Air  Une  Ry.,  56  Fla.  670, 47  South. 
986;  Woodbury  v.  Tampa  Waterworks  Co., 
57  Fla.  243,  49  South.  566;  Savage  v.  Boss, 
59  Fla.  407,  62  South.  16. 

[2]  The  demurrer  to  the  pleas  opened  the 
entire  record,  and  If  the  declaration  was 
bad  It  waa  proper  for  the  referee  to  overrule 
the  demurrer  which  was  the  effect  of  his 
order,  because  a  bad  plea  Is  a  good  defense 
to  a  bad  dedaration.  In  such  case  jndgmeiit 
will  be  given  against  tbe  party  who  commit- 
ted the  flrat  error.   MUIer      Kingsbury,  8 
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via.  3b6;  Stnford  Ctond,  IT  Ha.  B82; 
Bennett  t.  Herring.  1  Fla.  887;  Beeves  t. 
State,  20  Fla.  027,  10  Soutb.  901 ;  Stats  «k 
rel.  Morgan  LoulBvIUe  &  N.  R.  Ca,  51 
Fla.  311.  4(f  Soatb.  885;  Kirtoa  Attantlc 
Coast  TJne  R.  Ga.  07  Via.  70.  40  Sontb.  1024. 

[3]  Now  if  the  allegatlwu  of  the  declara- 
tion which  contained  only  one  count  are  re- 
pugnant to  and  InconsUtCTit  with  each  other 
In  matters  of  rabstance,  or  If  the  allegation!, 
of  the  declaratlcm  are  lnconsl8t»it  and  re- 
pugnant to  a  material  clause  In  the  contract 
declared  npon,  then  the  declaration  Is  bed 
and  the  jndgment  of  the  court  below  was 
correct  See  Ho(H>es  t.  Crane,  66  Fla,  886,  47 
Sonth.  992 ;  State  t.  Seaboard  Air  lAne  By., 
supra ;  Savage  v.  Ross,  supra ;  Capital  Clly 
Bank  v.  Hllson,  59  Fla.  216,  61  South.  858. 

[4]  According  to  tiie  declaration  and  tbe 
two  contracts  which  were  made  a  part  <rf  It 
the  Palmetto  Hotel  &  Improvement  Company, 
on  the  2d  day  of  June,  1014,  for  a  certain 
consideration  to  It  paid  by  Charles  Elseraann, 
gave  to  the  latter  In  writing  the  privilege  of 
purchasing  certain  lota  In  the  town  of  Palm- 
etto at  a  certain  price  and  upon  certain 
terms.  The  option  was  to  be  exerdeed  on  or 
before  six  months  after  the  date  of  the  con- 
tract. M.  H.  Shelton,  presumably  the  plain- 
tiff In  the  action  below,  was  a  witness  to  the 
execution  of  the  contract  Upon  the  same 
day  Charles  Elsemann  gave  to  M.  H.  Shelton, 
In  writing,  for  a  valuable  consideration  paid 
by  tbe  latter,  the  privilege  of  purchasing  a 
portion  of  the  lots  and  the  building  located 
on  the  lots  at  a  certain  price  and  upon  cer- 
tain terms  therein  named.  The  contract  con- 
tained the  following  dause: 

"Subject,  however,  to  opHon  contract  made 
between  the  Palmetto  Hotel  St  Improvemeat 
Compaoy,  a  corporation,  to  Charles  KiBemana 
for  tne  purdiase  of  Oaks  Hot^  aod  lots  6  and 
8  of  block  D  Lamb's  plat  of  Palmetto,  Fla., 
■aid  option  contract  as  of  same  date  as  this 
contract." 

The  Intentkm  of  tbe  parties  as  shown  by 
the  almve  dause  was  to  make  the  perform- 
ance of  the  extract  between  the  plaintiff 
Sbelton  and  tbe  defendant  Elsemann  on  the 
latter's  part  depoident  upon  the  exercise  by 
him  of  the  <^tion  which  be  held  by  contract 
with  the  corporation.  This  clause  placed  the 
contract  sued  upon  under  the  contingency 
of  the  acquisition  of  title  by  the  defendant  to 
tbe  lota  described.  WDthoot  such  a  clause  the 
d^^dant  would  have  bem  liable  upon  Ua 
contract  if  within  the  time  specified  the  plain- 
tiff had  notified  blm  of  the  plalntUTs  ded- 
son  to  purdiase  and  had  offered  to  perform 
the  agreonent  upon  hla  part  to  be  prafonned. 
Bat  the  ^ect  of  the  dause  was  to  subject 
the  defendant's  liability  upon  his  agreement 
to  the  contlngmcy  of  tbe  ezerdse  by  him  of 
the  49tlon  whidi  he  htid  by  contract  with 
the  cnporatlon  and  tb»  acquisition  of  title 
•to  Uie  pnqvHty. 

Any  other  constrocUon,  partlcnlarljr  the 


one  placed  upon  the  dansa  by  the  plaintiff, 
would  render  tbe  defoidant  liable  in  damages 
to  tbe  plaintiff  because  of  the  defendant's 
failure  to  ezerdae-  the  optfon  which  he  held 
by  contract  with  the  corporation,  although 
the  plaintiff  was  not  a  party  thereto,  provid- 
ed the  lattw  decided  to  aerdse  tbe  option 
whldi  Iw  held  by  contract  irlth  the  defiant 
In  other  words,  wh«i  tbe  defendant  signed 
the  option  whidi  he  gave  to  the  plaintiff  he 
thereby  bound  hlniadf  to  acquire  the  tlOe  to 
the  property  from  the  coipwatlon,  to  aer< 
dse  the  option  whldi  he  hdd  by  ooutract 
with  it,  by  pordkaslng  the  property  iqwn  no- 
tice from  the  plaintiff.  If  such  was  the  Intea- 
tion  of  the  patties  the  danse  was  wh(dly  on- 
neceesary. 

An  option  is  mere^  a  rlgjit  to  diooso;  By 
contract  with  the  Palmetto  Hotd  ft  Improve- 
ment Company  the  deftodant  had  acquired 
the  right  to  dioose  or  elect  whether  he 
would  purchase  the  lots  at  the  price  and  upon  , 
the  t^ms  named.  This,  it  an;>ear8,  the  plain- 
tiff knew,  who  made  a  contract  with  the  de- 
fendant subject  to  the  latter's  right  to  dect 
whether  he  would  buy  the  lots  or  not  from 
the  corporation  at  the  price  and  upon  the 
terms  named. 

The  corporation  had  no  right  under  the 
agreemmt  to  compel  Elsemann  to  buy  tbe 
property.  The  right  to  elect  whether  he 
would  buy  was  exclusively  Elsemann's.  Con- 
tingent upon,  subject  to,  the  exercise  of  this 
right  tbe  plaintiff  made  his  agre«aent  with 
Elsemann.  But,  it  Is  argued,  such  was  a  fool- 
ish agreement.  Be  that  as  If  may.  The  par- 
ties were  at  liberty  to  make  such  contract 
as  they  diose,  so  long  as  the  purpose  and 
subject-matter  were  legal. 

Tbe  declaration  alleges  that  the  defendant 
"failed  to  purdiase  the  said  pn^rty  from 
the  Palmetto  Hotel  ft  Improvement  Comr 
pany."  The  contract  sued  upon  contains  no 
proviftlon  that  he  would  do  so,  but,  upon  the 
contrary,  that  If  he  did  purchase  and  the 
plaintiff  desired  to  purchase  from  defendant 
the  latter  would  sell  at  the  price  named.  Tbe 
allegation  of  the  declaratlcm  Is  repugnant 
to  and  Inconsistent  with  the  terms  of  tbe 
contract  sued  upon.  I^e  judgment  of  the 
referee  was  theiWore  correct,  and  should  be 
affirmed.  It  la  so  ordwed. 

BROWNE,  C.  J.,  and  TAYLOR,  WHIT- 
FIELD, and  WEST,  JJ.,  concur. 


FLORIDA  EAST  COAST  CO.  et  aL  v. 
LANGSTON. 
(Supreme  Court  of  Florida.   May  22,  1018.) 

(I^Uahut  by  the  Ootirt.) 

Mortgages  <S=»515 — Sale — Confibmation. 

It  was  not  reversible  error  for  the  chancel- 
lor to  confirm  a  sale  of  land  made  on  the  Ipga) 
sales  day  in  October,  lOlS,  by  a  special  master 
upon  the  foredosure  ot  a  mortage  on  such  land. 


^»rw  othar  caaM  wm  aamt  topie  and  KfiY-NnHBBB  In  aU  Kaj-Numbarad  DlgMti  aad  lodaxw 
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opoa  ob}ectfo&«  thncto,  upon  the  sronnd  that 
such  sale  was  made  aobject  to  the  taxes  due  on 
the  land  for  the  jears  1914  and  1815,  where  it 
ai>peaTB  that  the  final  decree  ordering  sadi  sale 
was  entered  on  September  11,  1815,  "nunc  pro 
tunc  as  of  Aagust  1,  A.  J>.  1916."  Neither  was 
the  fact  that  the  property  was  sold  for  $13,000 
a  safficient  ground  upon  which  to  refuse  a  con- 
flrmatioD  of  the  sale,  in  the  absence  from  the 
record  of  any  proof  that  the  propoty  sold  was 
wwth  mtm,  and  that  this  amount  was  a  gross- 
ly Inadequate  connderation  therefor. 

Appeal  frtnn  Circuit  Court,  Brevard  Ooan- 
ty;  Jas.  W.  Perkins,  Judge. 

Salt  to  foreclose  a  mortgage  by  Edward 
0.  Langston  against  the  Florida  East  Coast 
Oompany,  a  corporation,  and  others.  Decree 
for  complainant,  defendants'  motion  in  oppo- 
sition to  a  conflrmation  of  the  sale  d«iled, 
and  sale  ciHiflrmed,  and  from  such  orders, 
they  ai4>eal.   Orders  affirmed. 

J(nes  &  Jones,  of  Orlando,  and  B.  New- 
man, of  T;tusTille,  for  appellants.  Jas.  I. 
Mitchell,  of  Tltusrille,  and  Maseey  &  W&rlow, 

of  Orlando,  for  appellee^ 

WEST,  J.  Pursuant  to  the  provisions  of 
a  final  decree  entered  In  the  conrt  below 
foreclosing  a  mortgage  on  certain  lands  there- 
in described,  and  appointing  a  special  master 
to  make  sale  of  such  lands,  after  due  notice 
thereof,  a  sale  was  made  and  the  property 
sold  to  the  complainant. 

Thereafter,  and  on  the  day  of  Uw  sale,  a 
mf^on  on  b^aU  of  the  mort^igOT,  tbe  de- 
fendant^ in  oBPoattioa  to  a  eonflrmatlon  of 
the  sq^e  was  submitted  to  tbe  court  The 
grounds  of  Ods  motion  are  as  follows: 

"Now  comes  the  defendants  the  Florida  Eaat 
Coast  Company  and  Francis  O.  Harding  de- 
fendants in  the  above-entitled  cause,  by  JF.  J. 
Webb,  their  soUdtor,  and  moves  the  court  to 
deny  confirmation  oi  the  sale  of  the  real  estate 
sold  by  the  master  under  the  final  deoee  in  the 
above  foredosure  suit  for  the  following  reasons, 
to  wit: 

"FlrsL  The  real  estate  under  tbe  decree  in 
tbe  above  canse  was  put  up  for  sale  in  foont 
of  the  courthouse  door,  at  Titusville,  Brevard 
county,  Fla.,  on  Mwiday,  October  2,  A.  D.  1916, 
and  scud  to  Edward  O.  Langston,  the  complain- 
ant hnein,  for  the  sum  of  $13,000,  bring  sev- 
eral hundred  dollars  short  of  the  amount  re- 
quired to  pay  ofE  the  debts  and  costs  herein. 

"Second,  'oie  said  real  estate  subject  to  the 
taxes  for  1914  and  1915  (copy  of  said  sale  is 
hereto  attached  and  marked  Exhibit  A).  The 
said  sale,  being  had  subject  to  the  taxes  ot  1914 
and  1915,  is  contrary  to  the  Instructions  in  the 
final  decree,  and  contrary  to  the  Laws  of  Flor- 
ida (see  section  2004  on  page  990,  General  Stat- 
utes of  Florida):  the  final  decree  requiring  the 
master  to  sell  the  property  to  the  highest  and 
best  bidder. 

"Third.  The  said  taxes  tor  1914  and  1910  were 

Eaid  by  Edward  C.  Lan^ton,  the  complainant 
erein,  long  before  tlie  sale  was  advertised. 
Therefore  there  are  no  taxes  against  the  said 

estate. 

"Fourth.  Had  the  property  been  sold  as  the 
law  requires  and  as  per  instructions  of  the  said 
final  decree,  instead  of  subject  to  taxes  of  1914 
and  1915,  when  there  was  no  taxes  against  said 
property  Iield  by  any  one  but  the  CMUplainant, 
Edward  O.  Langston.  conslderaUe  more  money 
would  have  been  realised. 


"Fifth.  Said  property  was  tcAA  subject  to  the 
taxes  as  herein  described,  for  tha  purpose  of 
depress^  the  sale  of  said  real  estate. 
"F.  J.  Webb,  S(4idtor  for  Defendants  Herrin." 

This  motion  was  supported  by  an  aflldavlt 
of  the  president  of  the  defendant  company, 
in  which  he  said.  In  substance,  that  the  prop- 
erty advertised  for  sale  In  said  cause  was 
sold  fbr  $18,000,  and  that  the  sale  was  maae 
subject  to  the  taxes  for  the  years  1814  and 
1915. 

This  motion  was  denied,  and  on  the  same 
day  an  order  was  made  confirming  the  sale 
From  sucb  orders  this  appeal  was  taken. 

It  Is  weU  settled  in  this  court  that  the 
sllegatlons  ot  a  motion  are  not  self-sap- 
porting  and  therefore  the  only  question  pre- 
sented is  whether  or  not  the  dianoellor  erred 
in  denying  the  motion  not  to  confirm  and 
ent^lng  an  wder  to  oonflim  tbe  aale  it  it 
is  conceded  that  the  property  was  sold,  for 
the  amount  stated  and  subject  to  the  taxes 
for  tbe  years  named. 

Tbe  record  brought  here  indudes  only 
tbe  final  decree  and  the  proceedings  subse- 
quent thereto.  The  final  decree  was  entered 
on  the  nth  day  of  September,  1916,  **nunc 
pro  tunc  as  of  August  1,  A.  D.  1015." 

The  taxes  due  upon  this  property  for  tbe 
years  1914  and  1015,  If  unpaid,  were  on  the 
day  of  tbe  sale  October  2,  1916,  a  Ilea  upon 
the  property  (section  3,  cbapter  5596,  Acts 
1907,  Laws  of  Florida;  section  430,  Florida 
Complied  Laws  1914),  and  a  "sale  of  the 
property  subject  to  this  tax  lien  was  not  of 
itself  a  sufficient  ground  upon  wMcb  to  base 
an  order  refusing  to  confirm  the  sale.  Nei- 
ther was  the  fact  that  tbe  property  was 
sold  for  $13,000  a  sufficient  ground  upon 
which  to  refuse  a  confirmatltm  of  the  sale. 
In  the  absence  from  the  record  of  any  proof 
that  the  property  sold  was  worth  more,  and 
that  this  amount  was  a  grossly  Inadequate 
consideration  therefor. 

Other  questions  are  discussed  In  the  able 
briefs  of  counsel,  but  they  are  not  presented 
on  this  record,  and  cannot  therefore  be  con- 
sidered. 

The  orders  appealed  from  are  affirmed. 

BROWNE,  G.  J.,  and  TAYIiOB,  WHIT- 
FIELD, and  KLUS,  JJ.,  concur. 


(143  La.) 


No.  2256T. 


BTLLTOT  T.  TERREBONND  PARISH 
SCHOOL  BOARD  et  aL 

(Supreme  Court  of  Louiriana.    April  20,  191S. 
On  Antlication  for  Blearing,  May  27, 1918. 
Rehearing  Denied  June  29,  1913.) 

rfiVttatss  hv  Me  Oomri.) 

Courts  *=»224(9)— JrBiBDrcnow— LotJieiANA 

SUPBSUB  ConST— AlfOlTlfT. 

A  mandamos  salt  by  a  parent  to  compd  a 
school  board  to  admit  bis  diildrcn  to  a  public 
srhool,  the  matter  tn  dlspnte  b^ng  only  a  dvil 
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or  political  rijjit,  Is  not  within  the  jurisdictiMi 
of  the  Supreme  Court,  if  the  right  In  contest 
does  not  exceed  $2,000  in  valne. 

Appeal  from  TwenUeth  Judldal  District 
Ooiut,  Pariah  of  Terrebonne;  WlUlan^  £. 
Howell,  Judge. 

Mandamus  by  Hairy  L.  Bllllot  against  the 
Terrebonne  Parish  School  Board  and  others. 
Judgment  for  defendants^  and  plalntUt  ap* 
peals.  Appeal  dismissed. 

Hants  Gagnev  of  Honma,  and  Beattie  ft 
Beatttc;  of  Thibodanz.  tac  appellant  J.  A.  O. 
Colsn^  of  nilbodaoz.  and  Foster,  HUling, 
Saal  ft  UllUn^  of  Franklin,  ftir  appdleea. 

OTflElZik  J.  Tbin  U  a  nmndannu  pro- 
ceeding to  oompd  the  scibo^  board  to  admit 
the  plalntUTs  children  to  a  public  school  for 
white  Gblldm.  nie  deCeose  la  that  the  plaln- 
tUTs children  are  of  the  colored  race.  UIs 
demand  was  rejected,  and  be  prosecutes  this 
appeal.  The  defimdants  have  mored  to  dis- 
miss the  appeal  for  want  of  Jurisdiction. 

The  only  matter  in  dl^tOb  or  t^ect  of 
the  suit,  Is  the  cItU  or  political  right  dalmed 
Ibr  the  children  to  attend  the  public  schooL 
This  court  hss  not  Jurisdiction  In  audi  case. 
If  the  right  dalmed  and  contested  does  not 
exceed  $2,000  in  value.  See  Oberly  v.  Cal- 
caslea  Parish  School  Board,  1^  La.  788,  77 
tjoath.flOa 

The  plalntur  alleged  In  his  petition  that 
tbe  d^endants'  refusal  to  adndt  his  children 
to  a  ednool  for  white  children  was  a  blander 
ot  him  and  the  children,  and  had  damaged 
them  to  an  extent  exceeding  $2,000.  He  re- 
served bis  right  to  sue  for  damages  for  the 
alleged  slander.  The  injury  suftered  In  that 
respect;  ther^or^  Is  not  lnv(dred  In  this 
salt,  and  has  nothing  to  do  with  the  ralue 
of  the  matter  or  right  In  contest. 

The  three  dilldxen  for  whose  benefit  this 
suit  is  prosecuted  ar^  respectlTely,  8>  10,  and 
12  years  of  age,  and  have  therefore  an  aver- 
age term  of  8  years  to  attend  a  public  school. 
We  cannot  aasume  that  their  tuition  would 
cost  $2,000;  that  Is,  approximately,  $10  a 
month  for  each  child.  Manifestly,  however, 
the  right  dsnanded  has  a  pecuniary  value, 
the  amount  of  which  may  be  shown  by  affi- 
davit The  ai^)eUant  has  filed  e  motion  to 
have  the  case  transferred  to  the  Court  of 
Appeal,  In  the  event  of  our  finding  that  we 
have  not  jurisdiction.  Our  condusion  la 
that  we  have  not  jurisdiction  of  the  suit, 
and  that  it  should  be  transferred  to  the  Court 
of  Appeal. 

It  Is  ordered  that  this  case  be  transferred 
to  the  Court  of  Ai;^>eal  for  the  First  Circuit. 
The  appellant  is  to  pay  tha  cost  of  appeal  to 
this  court,  all  other  costs  to  depend  upon  the 
flnal  judgment 

UXSE^  J.,  concurs  In  the  decree. 


On  Apfdlcatloik  for  Rehearing. 

FEB  CURIAM.  In  this  case,  It  is  ordered 
that  the  decree  heretofore  handed  down  be 
In  so  fftr  amended  as  that  U  is  now  ordraed 
that  the  appeal  herein  be  dismissed,  instead 
of  b^ng  transferred  to  Uie  Court  of  Appeal, 
the  light  b^ng  reserved  to  the  pUfaiW  to 
apply  for  a  rehearing,  with  respect  to  the 
amendment  so  Mdered,  within  the  usual 
delay. 

OVUOAj,  3.,  dissoits  tnm  the  amendment 
of  thedecreek 


Ka  SSS14. 
MADDUX  V.  MADDUX. 

(Supreme  Court  of  Louisiana.   May  27, 
Bdiearing  Denied  Jane  29,  19180 

(Bvllabua  hjt  Editorial  Biaff.) 

DrVOBOB  ^s>124— SKPABATTOI7  noU  BSD  ARD 
BOASn— JUBISDIOnON— DOHICXLB. 
In  a  wife's  suit  for  separation,  evidence  MM 
to  sustain  a  jodgment  dlsmiaeiug  the  suit  tor 
want  of  jurisoicQOD  in  the  <^vil  district  court, 
in  that  defwdant's  domicile  was  in  another  par- 
ish. 

Appeal  ttom  CM!  District  Court,  Parfata  <tf 
Orleans;  George  H.  Thterd,  Judge. 

Suit  by  Marie  Josephine  Maddux  against 
N.  Watts  Maddux  for  separation  from  bed 
and  board.  Judgment  for  defendant  dismiss- 
ing the  suit,  and  plaintiff  appeals.  Afiirmed. 

Ll  Fred  Andry,  of  New  Orleans  (Clifford  E. 
Hays,  of  New  Orleans,  of  counsel),  for  aj;^- 
laut  X^le  Saxon,  of  New  Orleans,  tor  app^ 

lee. 

O'NIEJLL,  J.  Tlie  plaintiff  appeals  frmn  a 
judgment  aismls^ng  her  suit  for  s^aratlon 
from  bed  and  board.  A  plea  to  the  jurisdic- 
tion of  the  civil  district  couit  for  the  parish 
of  Orleans  was  maintained,  on  the  ground 
that  the  defendant's  d<Hnicile  was  in  the 
parish  of  St  Martin. 

The  case  presents  only  the  question  of  fact 
whether  the  defendant,  whose  matrimonial 
domicile  was  in  the  city  of  New  Orleans,  and 
who  moved  to  the  parish  of  St  Martin  seven 
months  before  this  suit  was  filed,  had  the 
lnteutl<m  of  residing  there  permanently.  Be 
testified  that  he  had  that  Intention,  and  his 
testimony  was  corroborated  by  two  witnesses 
who  swore  that  he  had  established  his  resi- 
dence in  the  parish  at  St  Martin,  and  that 
his  business  required  his  remaining  there. 
There  Is  no  evidence  In  the  record  to  Justify 
a  reversal  of  the  Judgment  appealed  from. 

The  Judgment  is  afiirmed. 
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(143  La.) 


No.  280641 


W17NDBBZJCH  et  al.  r.  NBW  OBI/BANS 
BT.  &  LIGHT  CO.  et  al. 

(Sapreme  Court  of  Louunana.    Bfay  27,  1&18. 
BdieBTiag  Denied  June  29.  1918.) 

1.  AFFUI.  AND  BBBOB  «=»71(8)— FiNAL  JUDO- 
KENT— In  JUNCTION . 

Where  the  entire  rdief  aoaght  is  an  injunc- 
tion, and  the  writ  is  doiied,  after  a  beariiw  on 
a  rule  niri,  the  judgment  will  be  regarded  as 
final  and  apiMBlabl& 

2.  ApnCAZ.  AND  Ebbor  «=»714(1)— Bx  Pabti 
AU.EQATXONB  IN  SUPBBME  GOUBT— COIISID- 

Bz  parte  auctions  ocntained  in  pleadings 
filed  in  this  cour^  as  to  facta  aliunde  the  tran- 
script, cannot  be  considered  by  this  court. 

a  CocBTs  «=s>Sffi4(9}  —  Afexllatx  JnxiBDio- 
TiON—AuonNT— Louisiana  8u;i^beicb  Court. 
Where  the  apellate  jurisdiction  of  thia 
court  depends  upon  the  amount  inv<dved,  the 
question  of  amount  will  be  determined  by  the 
orcunutances  disclosed  by  the  reooid,  rather 
than  by  the  allegations  of  the  litigants. 

Appeal  from  CA.yM  District  Court,  Parlsb 
of  Orleans;  Porter  Parker,  Judge. 

Salt  by  Edward  Wunderlldi  and  others 
against  the  New  Orleans  Railway  &  Light 
Company  and  the  Commissioner  of  Public 
Utilities  of  New  Orleans.  From  an  order 
dismissing  a  rule  nisi  requiring  defendants 
to  show  cause  why  they  should  not  be  en- 
joined from  (^anghig  the  routing  of  certain 
street  cars,  plaintiffs  aroeal.  Ai^ieal  dis- 
missed. 

Tltcbe  ft  Bogers  and  Victor  K.  Kiam,  all  of 
New  Orleans,  fbr  appellants.  Farrar,  Gold- 
bere  ft  Dufiour,  of  New  Orleans,  tor  appellee 
New  Orleans  Ry.  &  light  Co.  I.  D.  Moore, 
Gitjr  Atty.,  and  John  F.  O,  Waldo,  Asst.  City 
Att7^  both  of  New  Orleans,  for  appdJee  City 
of  New  Orleans. 

MONROE,  O.  J.  This  1b  an  appeal  from  a 
Judgment  dismissing  a  rule  nM,  requiring  the 
railway  and  light  company  (bereaft«*  called 
the  company)  and  the  commissioner  of  public 
utllltieB  of  New  Orleans  to  show  cause  why 
they  should  not  be  enjcdned  from  changing 
the  routing  of  certain  <tf  the  street  cars. 
Plaintiffs,  of  whom  there  are  seven  individu- 
als and  business  corporations,  appear  as  citi- 
zens and  taxpayers,  and  complain  that 
chai^  has  been  made  without  legal  author- 
ity, in  disregard  of  the  contract  between  tbe 
city  and  tbe  company,  and  In  violation  of  the 
Constitutions  of  the  state  and  the  United 
States,  and  they  pray  for  an  Injunction,  pro- 
hibitory and  mandatory,  restraining  tbe  par- 
ties named  from  changbig  or  destroying  the 
contract  in  question,  restraining  the  cwnpany 
from  operating  the  Peters  avraue  cars  down 
Dryades  street  from  Julia,  as  it  is  now  doing, 
and  commanding  It  to  c^erate  them  as  hereto- 
fore and  In  accordance  with  Its  franchise. 


from  Dryades  and  Jutla  streets,  oui  Tolla  to 
St  Charles,  down  St  Charles  to  Canal,  oxA 
Canal  to  tbe  river  front,  and  back,  on  Canal 
street  to  Oarondelet,  and  further  command- 
ing It  to  ranove  the  swltdi,  put  In  by  it  at 
Canal  and  Garondelet  streets,  and  restore  the 
Canal  stretf  pavement  to  Its  formw  condi- 
tion. 

^e  commisdoner  and  the  company  move 
to  dismiss  the  appeal,  on  the  grounds  that 
this  court  is  without  Jurisdiction  ratione 
materlsBi  fbr  tUSt  to  wit:  nutt  no  ordinance 
has  beoi  detdared  nocraistltntlonal,  an^d  the 
amount  in  diqtnte,  and  the  Intraests  of  eexSx 
of  the  plaintiffs,  does  not  exceed  $2/)00; 
that  plaintiffs  have  taken  ah  Mipeal  to  the 
Court  of  Appeal,  thereby  abandoning  this  ap* 
peal ;  that  the  appeal  herrin  Is  from  on  inter- 
locutory order  which  wortu  no  Irr^wrable 
injury. 

ConsidMing  the  grounds  thus  stated,  in  In- 
verse order  as  compared  with  the  statem«it: 

[1]  1.  We  find  that  practically,  ttie  whtde 
case  was  tried  on  the  rale  nlal,  and  the 
weight  of  tbe  Jurisprudence  Is  to  the  effect 
that,  where  the  entire  relief  sought  Is  an  in- 
junction, and  tbe  writ  Is  denied,  after  a  hear- 
ing on  rule  nisi,  the  judgment  must  be  re- 
garded as  final  and  appealablei  Beebe  v. 
Guinault,  29  Lfli.  Ann.  786;  State  ex  rel.  Beck- 
er V.  Judge,  31  La.  Ann.  850;  State  ex  reL 
Behan  v.  Judge,  S2  La.  Ann.  12^;  Mnrphy 
V.  Police  Jury,  117  La.  855,  41  South.  647; 
Manlon  v.  Board,  119  La.  879,  44  South.  615. 

[2]  2.  We  have  no  other  advice  concerning 
tbe  appeal  to  the  Court  of  Appeal  than  the  ex 
parte  statement  contained  in  the  motion  to 
dismiss,  and  do  not  fe^  at  liberty  to  go  ont- 
side  of  the  transcript  and  take  facto  from  the 
pleadings  in  this  court 

[3]  3.  It  has  frequ^tly  been  held  by  this 
court  that  where  the  appellate  Jurisdiction 
depends  upon  the  amount  Involved,  the  ques- 
tion  of  amount  wlU  be  determined  by  the  dr^ 
cumstances  disclosed  by  the  records,  rather 
than  by  tbe  allegations  of  the  litigants,  and 
especially  where  there  is  no  demand  for  a 
moneyed  judgment.  Wllkins  v.  Qantt  32  La. 
Ann.  929;  State  ex  rel.  Police  Jury  v.  Miscar, 
34  La.  Ann.  834;  Buddlg  v.  Baldwin,  38  La. 
Ann.  394 ;  Pinckney  v.  Wolf.  41  La.  Auil  306  ;i 
Johnson  T.  Hosmer,  108  La.  697,  32  South. 
961;  Leury  v.  Baton  Rouge  C.  Co.,  117  La. 
955,  42  South.  439;  S(^lemmer  v.  Howard, 
120  La.  322,  45  South.  263;  Nick  v.  Bensberg, 
123  La.  351,  48  South.  W^;  Wels  v.  Board  of 
Trade,  125  La.  1010, 62  South.  130;  Bloomfield 
V.  Thompson,  133  La.  211.  ^  South.  634. 

In  the  Instant  case,  plaintiffs  pray  for  no 
m(Hieyed  Judgment  and,  although  they  allege 
that  they  are  each  Intwested  to  an  extent  ex- 
ceeding $2,000,  that  auction  Is  not  sustain- 
ed by  proof,  nor  do  we  think  it  susceptible 
of  proof. 

It  is  therefore  ordo'ed  that  this  appeal  be 

dismissed. 
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PABKS  r.  BUNU  et  aL   (No.  20268.) 

(SapTeme  Court  of  Misriseipid,  Dirudon  A. 
July  8,  1918.) 

1.  MmtroAOEs  «=»548  —  Fobbclobubb  —  Bba- 

MXABU  1tEinAE/-OONBTBUCnNO  STATOTX. 

Code  1906,  I  6061  (Hemingway's  Code.  I 
8323).  is  not  confined  in  its  operation  to  crops 
planted  by  a  mortfwtor  in  person,  and  the  pur- 
chaser of  land  at  foreclosure  sale  is  entitled 
to  a  reasonable  compensation  for  use  of  tbe  land 
in  growing  a  croft  planted  before  commencement 
of  tbe  foreclosure  salt,  as  against  a  tenant  of 
tiie  administratrix  de  bonis  non  of  the  mortgag- 
or and  one  claiming  a  lieo  for  materials  furnisa- 
id  the  tenant;  the  bxiiB  not  haviiig  objected  to 
tbe  lease. 

2.  MoBTOAGEs  «s»648  —  FonoLosms  —  Bu- 

BO:f  ABU  REItTAL— PUB^DIKG. 

A  bill  (or  an  accoanting  by  such  pordiaBW 
agsinst  the  lienor  and  the  lessee,  seeni^C  to  re- 
corer  the  value  of  the  crop,  less  tbe  lienor's  ad- 
TBnces,  and  asking  the  court  to  fix  tbe  amount 
due,  does  not  submit  the  question  of  reasonable 
compensfldou  for  the  use  of  the  land  under 
the  statute,  and  is  demurrable. 

8.  MOBTOAGES  <8=>648  —  FoBECMeURB  —  RbA- 
80V ABU  BeRTAI>— ReUEDT  AT  LAW, 
What  Is  a  reasonable  compensation  (or  the 
use  of  land,  under  such  statute,  can  be  deter- 
mined by  a  court  of  law. 

Appeal  fnnn  Oiancery  Court,  Coahwna 
County;  Joe  Ma;,  Ghaacellor. 

Suit  bj  N.  M.  Parks  against  IL  Kline  and 
others.  From  dismissal  m  dnnnrrer,  plain- 
tiff aiveals.  Affirmed. 

Haynard  ft  Fite  Gerald,  of  ClatkBdale,  for 
appelant.  Owen  ft  Boberts,  of  Olereland, 
for  aptKllees. 

SMITH,  O.  J.  Appellant  exhibited  Ms  blU 

In  the  court  below  against  appellees,  setting 
fo^th  In  substance,  that  John  Hawkins  died 
intestate  in  1904,  seised  and  possessed  of  cer- 
tain land ;  that  prior  to  his  death  Hawkins 
executed  a  deed  of  trust  on  this  land  to  se- 
cure Seymour  Bros.  In  the  paym«it  of  an  in- 
debtedness due  them,  evidenced  by  Us  prom- 
issory note ;  that  on  August  7. 1916,  this  deed 
of  trust  was  foreclosed  by  the  trustee  there- 
in, and  the  land  purchased  from  the  trustee 
by  appellant ;  that  when  appellant  purchased 
this  land  on  August  7,  1916,  there  was  a 
growing  crop  of  cotton  and  com  on  a  part 
of  It,  whl(A  passed  to  and  became  the  prop* 
erty  of  appellant  by  virtue  of  his  purchase 
ct  the  land;  that  this  crop  was  planted, 
worked,  and  claimed  by  B.  J.  Parker  and 
sereml  other  persons  claiming  to  be  his  ten- 
ants ;  that  Parker  had  rented  the  land  from 
Mary  Bass,  who  was  administratrix  de  bonis 
nm  of  the  estate  of  John  Hawkins,  but  that 
she  had  not  been  authorized  by  any  order  of 
the  conrt  In  which  the  estate  was  being  ad- 
ministered either  to  rent  or  to  cultivate  the 
land ;  that  M.  Kline  sutH>lled  Parker  and  his 
alleged  tenants  with  goods,  wares,  and  mer- 
chandise for  the  purpose  of  enabling  them  to 
make  a  crop;  that  appellant  demanded  pos- 
sesion of  the  crop,  whether  b^ore  or  after 
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It  was  gBthered  does  not  elearlj  Btf/pmr,  bat 
that  possesdoD  thereof  was  denied  him, 
Eline  oITering  to  pay  blm  a  -'proptHrtioaate 
part  of  rwts  doe  by  Pariier  <hi  said  trop  In 
pnwortloo  that  the  months  following  the  7th 
day  of  August,  1917,  bear  to  twelve  months 
of  said  year,"  which  he  refused  to  accept.  In- 
sisting that  be  was  entitled  to  the  crop  or 
Its  proceeds,  but  that  be  was  willing  to  al- 
low Eline  to  retain  out  of  tbe  proceeds  of  tbe 
crop  all  advances  be  had  mode  to  Fariiw 
and  bis  alleged  teumts,  which  allowance  to 
KUne  the  biU  alleges  appellant  is  stUl  ready 
and  willing  to  make;  "that  It  was  agreed  be- 
tween the  complainant  and  the  said  M.  Eline 
that  he,  the  said  Kline,  should  take  posses- 
sion and  receive  all  of  tbe  said  crops  and 
b<dd  the  same  or  the  proceeds  of  tbe  sale  of 
the  same  until  this  matter  could  be  settled 
by  adJndlcatlOD  In  the  chancery  court that 
no  d^ts  were  due  by  the  estate  of  John 
Hawkins  other  than  the  debt  secured  by  the 
deed  of  trust  hereinbefore  set  out  Tbe  bUI 
prayed  that  Ellue  make  discovery  of  the 
amount,  value,  and  proceeds  of  the  sale  of 
the  agricultural  crop  here  in  question  re- 
ceived by  him,  and  that  a  decree  therefor  be 
rendered  for  appellant,  "or  If  mlstsken  in 
the  relief  inrayed  for,  that  this  court  wiU  fix 
the  true  amount  due  complainant  by  the  de- 
fendants out  of  tbe  iHoceeds  of  said  crops 
by  reasoo  of  bis  purchase  under  tbe  said 
truAee's  sale ;  and  that  a  decree  be  granted 
and  .entered  against  tbe  defendants  In  favor 
of  complainant  for  such  compensation,  to- 
gether with  legal  Interest  thereon."  Defend- 
ants demurred  to  this  bill,  and  their  demur- 
rer was  sustained  and  the  bill  dismissed; 
hence  this  appeaL 

[1]  Appellee's  omtMitlon  Is  that  section 
5051,  Code  of  1906  (section  8323.  Heming- 
way's Code),  has  no  applicatltHQ  here,  for  the 
reason  that  the  crop  In  question  was  neither 
planted,  cultivated,  nor  gathered  by  Haw. 
kins,  the  mortgagor  in  the  deed  of  tmst  at 
the  foreclosure  of  whl<Hi  appellant  purchased 
the  land.  ThU  is  true,  but  we  think  the  stat- 
ute should  not  be  so  construed  as  to  limit 
the  right  ther^n  conferred  solely  to  the 
mortgagor  in  person,  but  Indudes,  not  only 
the  mortgagor,  but  all  persons  claiming 
through  him.  The  stattite  is  remedial,  and 
should  be  so  construed  as  to  give  full  effect 
to  Its  purpose. 

That  the  administratrix  de  bonis  non  had 
not  been  authorized  by 'the  court  In  which  the 
Hawkins  estate  was  being  administered  to 
cultivate  ctT  rent  the  land  is  not  matertnl,  for 
she  may,  for  aught  that  appears  in  the  bill 
to  the  wmtrary,  have  beon  authorlaed  so  to 
do  by  Hawkins'  heirs  at  law,  the  only  i>er- 
sons  who  could  have  objected  thereto.  Ash- 
ley V.  Young,  79  Miss.  129,  29  South.  822. 

[2,  3}  We  are  of  the  opinion,  therefore,  that 
the  case  comes  within  section  5051,  Code  of 
1906  (section  3323,  Hemingway's  Code),  and 
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that  appellant  la  entitled  only  to  "a  reastm- 
abie  eompeiisatl(xi  for  the  use  of  the  land," 
and  that  caxinot  be  awarded  la  thla  salt,  for 
the  reaacnt  that  ai^ieUant'B  bUI  contains  no 
auctions  submitting  that  Question  to  the 
coart  Horeovn*,  that  question  can  be  deter- 
mined In  a  conrt  of  law.  and  the  decree  be- 
low expressly  provides  that  the  dlsmlsaal  of 
the  bin  Is  "wlthoat  prejudice  to  the  com- 
plainant to  sue  In  a  court  of  law." 
Affirmed. 


PABSBB  T.  DANTZLER  FOUNDBT  ft  MA- 
OHINH  WOBKS.   (Na  10889.) 
(Sapreme  Gloart  of  HlBslaaippl,  DlviidnL  A. 
April  22, 101B.) 

1.  Sales  9=s>3S— Ihpued  ConTRAcr— Cobpo- 

SATIONS— RnCKIVEB. 

Where  defendant  ordered  goods  ol  a  corpo- 
ratios  intending  to  set  off  as  payment  the  cor- 
poration's debt,  and  received  and  used  the  goods 
nefore  receiving  invoice  or  learning  the  order 
bad  been  ^led  by  plaintiff,  receiver  tor  corpora- 
tion, there  was  no  unified  agre^ent  with  plain- 
tiff. 

2.  pATiiENT  e;»43— Application— Offset. 

Where  defendant  made  payments  to  plain- 
tiff, receiver  of  a  corporatum,  and  it  is  not 
shown  that  payments  were  aj^ed  to  any  par- 
ticular items  of  the  account,  ue  court  will  not 
apply  them  to  payment  for  goods  ordered  of 
the  corporation  to  be  oSatt  by  a  corporate  debt. 
Instead  ot  gooda  bought  of  the  Eeceiver. 

Appeal  from  Circuit  Court,  Harrison  Oonu- 

ty;  J.  H.  NeviUe,  Judge. 

Suit  by  Arthur  D.  Parker,  as  receiver  of  J. 
H.  Menge  &  Sons,  Limited,  against  the 
I>antzler  Foundry  &  Machine  Works.  Judg- 
ment for  defendant,  and  plalntlfT  appeals. 
Affirmed. 

The  agreed  statement  of  facts  referred  to 
In  the  oplnl<n  Is  as  follows : 

"It  is  hereby  agreed  by  and  betwe^  the  par- 
ties hereto  that  the  following  constitute  the 
facta  in  this  cause,  and  that  mis  case  shall  be 
tried  by  the  court,  without  the  intervention  of 
a  jury,  npoa  the  foUowine  statement  of  facts: 

"(1)  That  J.  U.  Mense  &  Sons,  Limited,  was 
a  corporation  domiciled  at  New  Orleans,  La., 
and  d(»ng  business  under  said  corporate  title  up 
to  November  28,  1913,  on  which  said  date  Ar- 
thur D.  Parker  was  duly  and  legally  appointed 
receiver  of  the  said  company  by  the  dvil  district 
court  of  the  parish  of  Orleans,  state  ot  Louisi- 
ana, a  cMnpetMtt  jurisdictional  court,  with  full 
power  to  appoint  receivers  in  such  causes,  and 
on  which  said  date  the  said  Arthur  D,  Parker 
duly  qualified  as  receiver  of  the  said  company 
and  still  is  the  receiver  of  said  company ;  that 
the  said  Dantzler  Foundry  &  Machine  Works  is 
a  corDorati(Hi  domiciled  at  Gulfport,  Miss.,  and 
is  slill  engaged  in  business  at  said  place. 

"(2)  That  on  the  date,  and  prior  thereto,  of 
the  appfflntm^t  of  said  receiver  J.  H.  Menge 
&  Scms,  Limited,  was  indebted  to  Dantzler 
Foundry  &  Machine  Works  in  the  sum  of  f'211.~ 
'28,  and  that  thereafter,  to  wit,  on  December  2, 
1913,  the  said  defendant  ordered  from  J.  H. 
Menge  ft  Bona,  Limited,  without  any  knowledge 
whatever  of  the  aiq><»ntment  of  A.  D.  Parker  or 
anybody  else  as  receiver  of  said  company,  a  hill 
of  goooB  amounting  to  S696.71,  and  that  said 
order  was  filled  by  A,  D.  Parker,  receiver,  with- 
out any  notice  being  given  to  said  Dantsler 
FouniJry  &  Machine  Works  that  a  receiver  had 


been  appointed  for  said  company,  and  without 
any  notice  to  said  cwnpany  mat  tiie  order  was 
beug  filled  by  A.  D.  PariEer,  recdver;  that  said 
goods  were  ddpnad  by  said  FaAer  upon  the 

order  sent  to  J.  H.  Menge  A  Sons,  limited,  and 
that  there  was  no  order  given  to  said  receiver 
tor  said  shipmMit ;  that  no  notice  was  givoi  the 
X>antsler  Fonndrr  ft  Afachhte  Works  that  it 
would  not  be  allowed  credit  upon  s^ement 
for  the  amount  due  It  by  J.  H.  Menge  &  Sons, 
Limited,  bat  that  the  defendant  accepted  said 
^ipment  under  the  belief  that  it  was  being  ship* 
ped  by  J.  H.  Moige  ft  Swuk  Uinitsd.  and  that 
it  would  be  allowed  credit  for  the  amount  ow- 
ing to  it  by  said  company. 

"(3)  That  the  goods  so  ordered  on  December 
2,  1913.  were  used  by  the  defendant  before  in- 
vcdce  was  received  and  before  the  defendant  had 
any  knowledge  that  A.  D.  Parker  had  been  ap- 
pointed receiver  for  said  company  or  that  the 
order  had  not  been  filled  by  said  J.  B.  Menge 
&  Sons,  Limited ;  that  thereafter  the  defendant 
learned  of  the  appMntment  of  such  receiver, 
and  did,  after  learning  of  such  fact,  order  other 
goods  frcHn  said  receiver  up  to  and  including 
May  19,  1914,  aggregating  the  anm  of  Sl,213^ 
induding  said  invoice  of  $696.71,  ordered  De- 
cetnber^,  1913,  from  J.  H.  Menge  &  Sons; 
that  the  Dantsler  Foundry  &  Machine  Works 
made  a  paymrat  on  said  purchases  in  the  sum 
of  S71S.fe  on  the  2Tth  day  of  ^rU,  1914.  ^ 
made  another  pument  of  9286.1%  on  June  27, 
1914,  leaving  a  balance  on  goods  sold  by  the 
said  receiver,  induding  the  order  of  December 
2,  1918,  to  J.  H.  Menge  ft  Sons,  fiUed  by  the 
receiver,  to  the  said  Dantxler  Foundry  ft  Ma- 
diine  Works  In  the  sum  of  $211.28,  the  amount 
due  by  J.  H.  Menge  ft  Sons  to  defendant 

"(4)  It  is  further  agreed  that  on  December  2, 
1913,  at  the  time  of  the  purchase  of  said  first 
bill,  the  defendant  did  not  know  that  the  said 
A.  D.  Parker,  or  any  <Hie  else,  had  been  appoint- 
ed receiver  of  said  plaintiff,  and  that  said  re- 
ceiver had  the  poesession  and  control  of  all 
the  assets  of  the  said  J.  H.  Menge  ft  Stms,  Lim- 
ited. It  ia  further  agreed  that  on  the  1st  day 
of  December,  1913,  the  defendant  sent  In  an 
order  to  J.  H.  Menge  ft  Sons  for  a  portion  of 
the  items  aggregating  the  purchases  of  $1,213.- 
95;  the  receivM  of  said  company  received  said 
order  and  shipped  the  goods  under  the  circum- 
stances over  outlined,  that  is  to  say,  without 
any  knowledge  on  the  part  of  the  defendant 
that  a  receiver  had  been  appointed,  and  the  de- 
fendant thought  and  expected  the  order  to  be 
filled  by  the  pers<m  from  whom  it  was  ordered ; 
that  the  goo<w  were  recdved  and  used  prior  to 
receipt  of  invMce  or  knowledge  on  the  part  of 
the  defendant  that  a  receiver  had  been  appt^t- 
ed,  but  some  time  subeequrait  to  the  orders  above 
mentioned  the  defendant  did  recdve  knowledge 
of  the  appointment  of  plaintiff  as  receiver  of 
said  company,  and  all  subsequent  parchases  by 
defendant  fran  the  recover  were  invoiced  In 
the  name  of  the  receiver. 

"(5)  That  the  said  receiver  did  not  intend  to 
deliver  goods,  wares,  and  merchandise  in  his 
possession  as  receiver  to  said  defendant  in  set- 
tlement of,  or  in  part  settlement  of,  an  old  in- 
debtedness of  the  said  Menge  ft  Sons  to  the  de- 
fendant, which  accrued  prior  to  the  appointment 
of  the  receiver,  and  that  said  receiver  did  not 
have  any  order  of  court  or  authority  to  pay  said 
indebtedness  in  favor  of  the  defendant  in  money 
or  by  the  deliverv  of  goods,  wares,  and  merchan- 
dise, and  that  the  I)antzler  Foundry  &  Ma- 
chine Works  did  not  int^d  to  and  did  not  order 
the  goods  CD  December  1  and  2,  1913,  from  A. 
I).  Piarker,  receiver,  but  ordered  the  gooda  ship- 
ped under  said  orders  from  J.  H.  Menge  ft 
^ons,  Limited,  under  the  bdief  that  said  orders 
would  be  filled  by  said  J.  H.  Moige  ft  Stms, 
Limited,  and  defendant  allowed  to  set  off  its 
daim  apainst  aaid  company. 

"(6)  That  no  dividends  have  been  paid  to  the 
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crediton  of  3.  H.  Menge  A  Sons,  I/lmited. 
br  the  recMvw.  bat  that  the  claim  ol  $273.60 
ol  the  said  DanUler  Foundry  &  Machine  W(xk» 
acainst  the  said  3.  H.  Meoee  &  Sons,  Lim- 
ited, is  reoc^ized  1^  tiie  recelv«r  and  the  otU 
dirtrict  court  M  a  Joat  daim  against  said  emn- 
panr,  sol^ect  to  &  credit  oC  *G23Z ;  that  a  divi- 
dend of  —  per  cent,  has  been  declared.  * 

H.  Gardner  and  CbBB.  8.  Brown,  botbof 
Gnlllptnt,  for  uipellant  WUte  &  Ford,  of 
Gnl^ptnt,  fur  appeUe& 

SUITQ,  OL  3.  This  is  an  appeal  from  a 
Jndgnrat  acataiat  appcUaiU  In  a  suit  institut- 
ed him,  to  recover  ot  appellee  a  balance  al- 
leged to  be  dne  on  on  account  for  goods  sold 
and  dellrered.  Tbo  cause  was  submitted  to 
tbe  Judge  to  be  decided  without  a  Jury  upon 
an  Bgreed  stBtonent  of  t^ctm  which  the  report- 
er wUl  set  oat  in  full,  from  which  it  will  be 
obsnred  that  the  amoont  here  In  controversy 
is  the  escact  amoont  admitted  tt»  be  due  appelr 
lee  Menge  &  Sons,  and  wblch  it  expected 
to  be  credited  with  when  li  ordered  the  goods 
here  In  eontrorersy. 

Tbe  omtentifML  at  appellant  la  that  ai^lee 
is  attempting  to  use  the  debt  dne  It  by  Uenge 
k  Sana  as  a  set-off  against  a  debt  due  blm  for 
goods  sold  and  delivered  after  he  took  charge 
of  the  busineSB  of  Uenge  ft  Sons  as  receiver. 
.Afpdlee  disclaims  buj  such  Intention,  and 
simply  denies  any  liability  whatever  to  appel- 
lant because  of  the  shipment  to  it  Iqr  appel- 
lant of  the  goods  ordered  1^  it  fircnn  Menge 
ft  Staa. 

[1]  Appdlai^  can  recover  on  the  iton  of 
the  account  sued  on  representing  the  price  of 
the  goods  ord«ed  by  aj^Uee  from  Menge  & 
Sons  and  abijK>ed  by  him  only  upon  a  promise, 
dUka-  express  or  implied,  by  app^lee  to  pay 
him  tbwefor.  He  does,  and  could,  not  suc- 
cessful^ claim  that  appellee  made  any  such 
express  promise,  and  no  sudi  promise  can  be 
here  implied,  for  the  reason  that  the  goods 
were  used  by  appellee  befcve  it  leanied  that 
th^  were  dipped  by  appellant,  and  not  hy 
Menge  ft  Bodb,  it  b^g  "demoatary  law  that 
a  party  has  a  right  to  select  and  determine 
with  whom  he  will  ctmtract  and  cannot  have 
aooQier  p«son  thrust  upon  him  wifliout  his 
consent"  1  Elliott  6n  Contracts,  1 102 ;  2  Bl- 
liotC  on  Gcmtracts,  1  1406 ;  SSCycOO;  Boul* 
toa  T.  Jones,  2  H.  ft  H.  564 ;  -Boston  Ice  Go.  v. 
Potter,  123  Masa  2R,  25  Am.  B«p.  9:  Ban- 
dolph  Iron  Ca  v.  Elliott,  84  N.  X  Law,  184. 
The  wisdom  of  tills  rule  is  manifest  here,  for 
appellee  has  a  perfect  defense  by  way  ot  set- 
off against  the  party  with  vrtiom  it  thought  It 
VIS  contracting,  which  defense  ai^elldnt 
cUms  cannot  be  availed  of  against  him. 

That  appellant  must  lose  the  balance  un- 
paid on  the  price  of  the  goods  in  so  tar  as  tbe 
recovery  thereof  from  appellee  is  concerned  Is 
not  here  material,  for  he  brou^t  that  trouble 
iqioD  himself  by  shipping  ttie  goods  withoot 
notifying  appellee  tltat  its  order  Oierefor  was 
belDg  filled  by  him,  and  not  by  Moige  ft  Smu, 
the  party  to  whom  the  order  was  glvm,  so 


that  ai^Ilee  could  have  exefdfled  Its  right  to 
acc^t  or  reject  them. 

[2]  (Bnt  It  Is  said  by  conns^  for  aivellant 
that  this  principal  cannot-be  availed  of  here, 
for  the  reason  that  under  tbe  rules  governing 
the  application  of  payments  this  item  of  the 
aiccount  sued  on  must  be  held  to  have  been 
paid.  The  agreed  statement  of  facts  does  not 
disclose  that  the  pigments  were  ai^Ued  by 
either  appellee  or  ai^;>ellant  to  any  particular 
lt»ns  of  the  account,  and  the  court  should  not 
apply  them  so  as  to  cause  appellee  to  pay 
money  which  it  does  not  owe  and  did  not  In- 
toid  to  pay,  except  In  the  manner  disclosed 
by  tbo  agreed  statement  of  factSy  that  Is  to 
say,  by,  in  effect,  setting  off  against  it  the  debt 
due  it  by  Menge  &  Sons. 

The  fact  that  appellee  paid  a  part  of  the 
sum  demanded  of  it  by  appellant  for  these 
goods  does  not  coostltnte  a  ratification  by  it 
of  appellant's  substitution  of  himself  for 
Menge  A  Sons  In  the  sale  thereof ;.  such  pay- 
ment being  wholly  gratuitous  and  imposing 
no  obligation  whatever  on  appeileob 

Affirmed. 


FERGUSON  V.  QUICK.  (No.  20060.) 
(Supreme  Oourt.  of  Mississipiri.   July  8,  1918.) 
BnoKEBS  ^>86(^— Action  fob  Cokhusiohs 

— SUFFICIBNCT  or  EVIDENCE. 
In  a  realty  broker's  action  for  commissions, 
evidence  that  the  broker  was  given  only  30  days' 
option,  and  was  discharged  when  defendant  for- 
mally withdrew  her  land  from  the  market,  held 
to  sustain  verdict  for  defendant 

In  Banc.  Appeal  from  Circuit  Cour^  For- 
rest Ck>unty;  Paul  B.  Johnson,  Judge. 

On  suggestion  of  error.  Suggestion  of 
error  sustained,  former  Judgment  (78  South. 
618)  set  aside,  dnd  Judgment  of  the  lower 
court  affirmed. 

S.  B.  Travis,  of  Hattiesburg,  and  Watkins 
ft  Watkins,  of  Jackson,  for  appellant  U.  S. 
Hall,  of  nattlesburg,  for  app^e& 

ETUBIDOE,  J.  On  a  former  day  the  above 
cause  was  reversed,  and  Judgment  entered 
here  for  the  appellant.  It  was  then  stated 
that  the  claim  of  appellee  rested  upon  two 
propo6lti(»is: 

"First,  that  the  real  estate  agent  was  given 
only  30  days'  c^ittion  on  tbe  sale;  and,  second, 
that  the  agent  was  discharged  when  the  appel- 
lee formally  withdrew  her  land  from  the  mar- 
ket; and  as  to  the  first  proposition,  all  the 
evidence  In  support  of  it  was  purely  hearsay." 

On  suggestion  of  mor  we  hare  re-exam- 
ined the  evidence,  whldi  was  developed  in 
BDch  manner  as  to  make  it  difficult  to  fully 
understand  it.  It  aivears,  howev^,  that 
Mrs.  Quick  testlfles  to  bearing  a  conversa- 
tion betweai  her  husband  and  Mr.  F^guson 
over  the  tel^hone.  In  which  she  says  she 
could  hear  moat  of  Mr.  Ferguson's  conver- 
satlm  and  could  hear  all  of  her  husband's 
conversation,  and  that  her  husband  gave  Fer- 
guson a  80-day  optlcm  on  selUng  the  place. 
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^HUm  occurred  In  February,  preceding  tbe 
final  sale  In  August  The  ffftqmsition  ot  sale 
at  tliat  time  did  not  unbrace  the  honne  of 
Quick,  sttnated '  upon  a  portion  of  the  pn^ 
ertjr  finally  sold.  Mrs.  Quick  further  statn 
that  In  July,  following  this  conversation  in 
Febmary,  Mr.  Vtrgaaon  came  out  to 
place,  and  she  told  him  they  had  declined  to 
sell  tbe  place.  It  appears  from  the  testimony 
ot  Mr.  Blaefcman,  the  purchaser,  that  Vef 
gnson  had  told  him,  about  ttia  time  in  July, 
that  the  sale  was  off,  and  tbat  the  Quicks 
declined  to  sdL  Mr.  Blackman  wrote  Mrs. 
Quick  wldi  reference  to  this  mattes-,  and  she 
notified  him  that  they  declined  to  s^ 

It  appears  ^t,  after  this  time,  Hr.  Oscar 
Travis  or  his  wife  proposed  to  sell  Mrs.  Quick 
their  place,  situated  near  the  Qtiick  resi- 
dence, If  they  should  seU  Mr.  Blackman  the 
property.  This  proposition  was  entertained, 
and  the  sale  finally  made  to  Mr.  Blackman 
by  Quick;  Ferguson  not  b^ng  present  and 
not  participating  In  this  sale.  From  Mr. 
Blackman's  testimony  It  does  not  appear  that 
be  knew  or  understood  that  Ferguson  bad 
any  Interest  or  was  connected  In  any  manner 
with  this  sale.  While  the  evidence  to  sus- 
tain the  verdict  In  favor  of  Mrs.  Quick  Is  not 
clear  and  strong,  still  we  think  It  sufficient 
to  uphold  the  verdict.  The  Jury  had  all  the 
parties  before  It,  and  could  determine  the 
conflict  between  the  evidence  of  Mrs.  Quick 
and  that  of  Mr.  Fergusm. 

Tbe  suggestion  of  error  Is  accordingly  sus- 
tained, tbe  former  Judgment  set  adde,  and 
the  Judgment  of  the  lower  court  affirmed. 

Sustained. 


SCABBOBOFGH  et  aL  t.  NATIVE  LUM- 
BER CO.    (No.  20314.) 
(Supreme  Court  of  Miasiaeippi,  Divislom  B. 
July  8,  1918.) 

Adverse  Posssssioh  «s»101  —  FaiBUMPTioNa 
OF  Geant. 

In  a  suit  to  conform  title  to  land,  wherein 
the  complflinant  proves  poBsession  for  50  years 
and  a  perfect  diain  of  title  back  to  the  uncle 
of  the  original  patentee  bi  1861,  a  presumption 
arises  that  there  was  a  lost  deed  from  the  pat- 
entee  to  the  uncle. 

Appeal  fran  Chancery  Court,  Harrison 
Oounty;  W.  M.  Denny,  Jr.,  Chancellor. 

Suit  by  the  Native  Lumber  Company 
against  L.  L.  Scarborough  and  others.  De- 
cree for  complainant,  and  resiwndents  ap- 
peal Affirmed. 

W.  E.  Morse,  of  Jackson,  and  J.  M.  Morae, 
Jr.,  of  Gnlfport,  for  appellants.  White  ft 
Ford,  of  Gulfport,  for  appellee. 

STEVENS,  J.  Appellee,  the  Native  Lum- 
«ber  Company,  filed  Its  bill  of  complaint 
against  L.  L.  Scarborough  and  other  parties, 
descendants  and  relatives  of  oue  Abraham 
Scarborough,  deceased,  to  confirm  the  title  to 
six  40-acre  tracts  of  land  In  Harristm  coun- 


t7'  Under  the  ideadlBgs  and  proof,  appdlee 
company  claim*  under  an  unbroken  diala  of 
title  from  Alexander  Scarborough  and  wife 
In  186L  Appellant  i^lalms  throni^  deeds  ex- 
ecuted hr  the  descmdants  and  relatlTes  ot 
Abraham  Scarborough,  to  whom  the  land 
was  patented  by  the  state  <ft  MlssisslM'l  In 
1860.  Appellant  L.  L.  Scarborough  is  a 
brother  of  Abraham  Bcarbivott^  and  cilatms 
some  interest  by  Inheritance.  He  also  dalms 
by  deeds  executed  by  Tarious  descendants  of 
Abraham  Scarborough,  and  he  now  dalma 
to  be  the  owner  of  an  undivided  s>**/atso 
Interest  In  addition  to  appellee's  <daini  of 
owtter8hU>  by  conreynnees  dated  back  to  Al- 
exander Scarborough  and  wife  in  1861,  it  re- 
lied upon  adverse  posses^tm  and  <rfCered  te^ 
timony  tending  to  show  that  it  and  its  pred- 
ecessors in  title  bad  been  in  actual  adverse 
possession  of  the  land  tor  the  required  statu- 
tory [)eriod.  There  was  testimony  that  ap- 
pellee and  its  predecessors  had  claimed  tbe 
land,  bad  it  assessed  for  taxes,  and  bad  paid 
all  taxes  due  thereon  since  1860.  There  was 
a  decree  confirming  appellee's  title,  and  from 
this  decree  appellant  appeals. 

It  Is  contended  by  appellant  that  tbe  protrf 
Is  insuffideot  to  establish  adverse  possession. 
In  the  disposition  of  this  api)eal  we  need  not 
determine  whether  the  proof  In  all  of  Its  es- 
sential details  arises  to  that  degree  neces- 
sary t©  prove  title  by  adverse  possession.  It 
is  undisputed  that  for  a  period  of  approxi- 
mately 54  years  appellee  and  Its  predecessors 
In  title  have  laid  claim  to  the  land,  have 
paid  taxes  on  It,  cut  timber  therefrom,  and 
for  many  years  used  the  standing  pine  tim- 
ber for  turpentine  purposes  and  operated 
turpentine  orcbards  on  the  lands  In  question. 
Jt  further  appears  that  Alexander  Scarbor- 
ough was  an  uncle  of  Abraham  Scarborough, 
the  original  patentee,  and  that  both  Abra- 
ham and  Alexander  Scarborough  and  ocner 
persons  that  would  likely  have  actual  knowl- 
edge of  any  transaction  between  Abraham 
and  Alexander  Scarborough  In  reference  to 
these  lands  have  long  since  died.  In  the  ab- 
sence of  any  proof  to  tbe  contrary,  the  court, 
after  tbe  lapse  of  half  a>  century,  should  In- 
dulge tbe  presumption  that  there  was  a  prop- 
er conveyance  from  Abraham  Scarborough  to 
his  relative  Alexander  Scarborough,  and  tbe 
necessary  deed  connecting  this  broken  link 
In  tbe  chain  should  be  presumed.  In  the 
light  of  all  the  proven  facts,  this  Is  a  typi- 
cal  case  In  which  tbe  presumption  of  a  lost 
deed  should  be  applied.  The  case  falls  clear- 
ly under  tbe  ruling  of  this  court  In  Caruth  v, 
Gillespie  et  al.,  109  Mlsa  679,  68  South.  927; 
Hewllng  V.  Blake,  110  Miss.  225.  70  South. 
247;  Native  Lumber  Co.  v.  Elmer,  78  South. 
703;  and  the  authorities  discussed  In  the 
opinions  rendered  In  said  cases.  There  la 
evidence  tending  to  show  that  L.  L.  Scar- 
borough had  notice  of  the  chain  of  title  un- 
der which  app^lee  claims  and  acquiesced 
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therein.  The  descendants  of  this  Abzsliun 
appear  to  be  as  ntimwoofl  aa  tiie  sands  of  tiie 
seashore,  bat  appelant  IndnstriooAly  obtain* 
ed  conveyances  from  the  varioos  alleged 
owDers  tor  the  pnrpoee  of  litigating  wltb  ap- 
pellee: Under  our  view  of  this  case,  we  need 
not  disease  In  detail  the  testimony,  which,  the 
chancellor  thought  snfBdent  to  establish  ad- 
verse  possession. 
Affirmed. 


BELL  T.  STATE.    (No.  20B31.) 
fSopreme  Court  <a  Misuaaippi.   July  8,  1918.) 

1.  6i4in>  Jmr  ^^TwPAinxnro. 

Laws  1914,  a  284.  f  8,  rdating  to  Impan- 
eling  grand  jury,  was  necessarily  repealed  by 
Laws  1918.  c.  268,  tuder  Ctmst.  %  61;  section 
3  not  b«ng  brought  forward. 

2.  StaTOTES  «=S>184— BBFBAIr-TlTLB. 

That  title  of  act  prorides  for  amendment  of 
a  prior  statute  and  does  not  disclose  that  it 
ma  intended  thereby  to  repeal  a  sectioo  there- 
of is  not  material. 

3.  Grahd  Jukt  *=529— Extent  of  Session. 

Iawb  1916,  c.  253,  simply  makes  it  manda- 
tory apon  the  drcalt  judge  to  impanel  a  grand 
jury  durioe  the  first  half  of  each  term  of  the 
wart,  but  does  not  limit  time  during  which  the 
■rand  jury  may  continne  in  session  to  tlie  first 
balf  ot  su<^  term. 

i  GRANO  JUBT  «Si>29— DlSCHABaS— Bboall. 

The  circnit  judge  has  power  to  recall  the 
Iratid  jury  after  discbat^ng  it. 

In  Banc  Appeal  from  Circnit  Conrt,  Bol- 
irar  Coanty;  W.  A.  Alcorn,  Jr.,  Judge. 

Garter  Bell,  Jr.,  was  convicted  of  murder 
and  be  appeals.  Affirmed. 

Whitfield  &  Whitfield,  of  Jackson,  and 
Owen  ft  Roberts,  of  Cleveland,  for  appellant. 
Frank  Boberson.  Asst  Atty.  Gen.,  tor  the 
Statfc 

SMITH,  G.  J.  This  Is  an  aK>eal  from  a 
conrlctlon  of  mnrd»  followed  by  a  sentence 
to  life  imprisonment.  Appellant  filed  a  plea 
Id  abatement  of  the  Indictment,  setting  forth: 

That  the  grand  jury  by  which  the  indict- 
ment was  returned  "was  an  illegal  body  and  one 
Dot  authorized  by  law,  in  this,  that  the  No- 
vember term,  1917,  of  the  circuit  court,  was 
the  second  term  of  the.  calendar  year  1917,  at 
vhich  term  of  said  court  no  grand  jury  was  au- 
thorised by  law  to  be  impaneled  wiUiout  a  pre- 
Tioos  order  of  the  conrt  ordering  the  drawing 
and  impaneling  of  the  grand  jury.  That  no  pre- 
vious order  of  the  court  was  made  or  had  au- 
thorizing the  drawing  or  impaneling  of  the 
mod  jary,  and  that  no  provulon  of  the  law 
satboriidng  the  assembling  of  the  grand  juty* 
without  an  order  of  the  court  for  that  purpose, 
and  therefore  the  drawing  of  the  said  grand 
jury  by  the  sheriff  and  the  clerk  two  weeks 
before  court  c<niTened,  and  the  drawing  of  the 
grand  jury  on  the  eonvming  of  court,  was  a 
Botlity,  and  all  acts  and  things  done  by  the  said 
grand  jury,  and  all  indictments  returned  by 
the  said  grand  jury  at  the  NoTember  term, 
1917,  of  the  circuit  coort  of  the  SecMid  judi- 
cial district  of  Bolivar  connb,  Miss.,  were  null 
and  T(rid.  Second,  because  the  grand  jury  was 
mtaensbled  by  order  oi  the  conrt  on  the  fifth 
Monday  of  the  term,  the  same  being  the  second 
term  of  the  drcnlt  court  for  the  Second  judicial 


district  of  Bolivar  county.  Miss.,  and  being  the 
first  day  of  the  criminal  term  of  said  court, 
wherefore  defendant  alleges  that  an  indictment 
returned  at  this  time,  upim  the  reassembling 
the  grand  jnry,  is  null  and  void." 

A  demurrer  to  this  plea  was  sustained. 

[1]  The  first  ground  of  appellant's  plea  is 
based  on  section  3,  c  264,  Laws  of  1914', 
which  he  claims  was  not  repealed  by  chapter 
263,  Laws  of  1916.  The  enacting  clause  of 
the  last-named  statute  is  as  follows: 

"Be  it  enacted  by  the  Legislature  of  the  state 
of  Mississippi,  that  chapter  264  of  the  Acts  of 
1914  l>e  abd  tbe  same  la  hmby  amended  so  as 
to  read  as  foUows." 

And  alBoe  section  8,  &  264,  Iaws  of  1914, 
is  not  broD^t  fbrward  ther^,  it  was  neces- 
sarily repealed  tbemt^.  Oonat  1 61 ;  NatitKH 
V.  LoveJoy,  80  Mlaa.  404,  31  South.  81L 

[13  That  the  title  <a  chapter  298,  Laws  of 
1916,  does  not  disclose  that  It  was  Intended 
thereto  to  repeal  section  8  of  the  statute 
thereby  amended,  is  not  material.  Mayor  et 
al.  T.  States  102  Misa.  668,  60  Sooth.  878.  Ann. 
Cas.  1915A,  1218;  University  v.  Waui^  106 
Misa  623.  62  South.  827,  L.  B.  A.  lOUiD. 
588;  State  V.  FbilUps,  108  Mlas.  22,  67  Sooth. 
651,  L.  It,  A.  1816D,  S30;  Lang  v.  Board  of 
SnpervlaOTs  of  Harrlaon  County,  114  Miss. 
341.  76  Sooth.  126. 

[S]  ^e  second  ground  of  the  plea  is  based 
on  the  provision  <rf  chapta-  268,  Laws  <rf 
1016)  that  "during  the  first  half  of  each  term 
a  grand  jnry  shall  be  impaneled,"  by  which 
aroellant  omtoida  tlie  llfb  (tf  eatai  grand 
jury  la  limited  to  the  finrt:  half  (tf  each  term 
of  Um  court,  nils  prmislon  ttt  the  statote 
simply  makes  It  mandatray  npMi  the  drcoit 
judge  to  Impend  a  grand  ]nry  during  the 
first  half  ot  each  term  of  the  court,  but  of 
Itself  impoeea  no  limltatlcMi  open  the  time 
during  whidi  the  grand  jury  may  contlnoe 
in  session  after  It  has  been  impaneled. 

[4]  Appellant'B  forthw  omtention  that  the 
drcoit  Judge  was  witboot  power  to  recall 
the  grand  jury  after  discharging  It  is  ruled 
against  him  by  Hayes  t.  State,  93  Miss.  670, 
47  South.  522, 17  Ann.  Cas.  6S3. 

The  evidence  supports  the  verdict,  and  the 
judgm«it  entered  thereon  will  be  affirmed. 

Affirmed. 


STATE  T.  CANNON.    (No.  208O10 

(Snprema  Court  of  Missieslppl,  Divluon  A. 
July  8,  191&> 

1.  InToxiCAiino  LiquoBs  ^»20O  —  Tbahb* 

POBTIHO  LiQUOBS. 
To  violate  Laws  1916,  c.  103,  {  6,  it  is  nec- 
essary that  the  Indictment  charge  that  liquors 
ordered  by  defendant  in  the  name  of  another 
were  "to  be  shipped  to  him."  and  it  is  not 
enough  to  state  that  liqnor  waa  ordered  in  the 
name  of  another. 

2.  INDICTHEHT  AND  InFOSUATZON  ^=^159(2)— 
FOBUAL  DEracTB— AlCBNOHENT. 

An  indictment  under  Laws  1916,  c.  103.  I 
6,  whidi  failed  to  charge  that  Uquor  ordered 
shipped  in  tlie  name  of  another  was  to  be  ship- 
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ped  to  tiie  defendant  vu  not  fomallj  defee- 
tire,  so  that  it  could  ba  amended. 

AK)eal  from  Orcolt  Conrt,  lincoln  Conn- 
.tr;  D-  M.  sailer,  Indge. 

Lather  Oanrnm  was  Indicted  for  a  Tlola- 
ti(m  of  the  Uquor  lawn.  From  an  order  sus- 
taining a  demurrer  to  the  Indlctmmit,  the 
State  appeals.  Affirmed. 

Earle  N.  Floyd,  Asst  At^.  Qea.,  for  the 
State.   Lather  U  Tyler,  of  BrooUiaTen,  for 

appellee. 

SYKES,  J.  Luther  Cannon  was  Indicted 
In  the  circuit  court  of  Lincoln  county  for 
violation  of  section  6,  c.  103,  Laws  of  191& 
The  material  avennentB  of  the  Indictment 
are  as  follows: 

"Tbat  the  said  Lather  Cannon  did  then  and 
there  unlawfully  and  willfully  order  or  cause 
to 'be  ordered  intoxicating  liquors  from  without 
the  state  of  Mismssippi  in  the  name  of  another 
person,  to  wit,  in  the  name  of  Dave  Bolian, 
said  sbipment  being  made  from  CoTington,  in 
the  state  of  Louisiana,  to  Bogue  Cbitto,  in  the 
state  of  BCississipoi,  by  way  of  the  Amwlcan 
Express  Company.^' 

A  demurrer  was  filed  to  this  indictment, 
ffroand  1  of  which  Is  that  "the  Indictment 
charges  no  offense  under  the  law."  This  de- 
murrer ms  sustained,  and  the  state  atveals. 

Section  6  of  the  law  in  question  reads  as 
follows: 

"Tbat  it  shall  be  unlawful  for  any  person  to 
nrder,  or  cause  to  be  ordered,  any  liquors  men- 
tioned in  section  1  of  this  act  to  be  shipped  to 
him  within  this  etate  from  without  the  state, 
in  a  fictitious  name,  or  in  the  name  of  an- 
other; and  it  shall  be  tinlawfal  for  any  per- 
son to  allow  or  permit  the  nse  of  his  name  by 
another  in  obteming,  ordering,  or  rec^ving  or 
accepting  delivery  of  any  of  said  liquors  in  this 
state,  or  to  aid,  abet  or  assist  another  by  the 
use  of  his  name  or  any  fictitious  name,  in  ob- 
taining possession  of  any  such  liquors  or  bev- 
erages from  a  carrier  or  other  person  or  cor- 
IKiration." 

[1]  It  wUl  be  noted  that  under  the  above 
section,  when  liquors  are  ordered  in  a  ficti- 
tious name,  or  In  the  name  of  another,  to 
violate  this  section,  it  Is  necessary  tbat  the 
indictment  charge  that  these  liquors  are  "to 
be  shipped  to  him." 

The  gravamen  of  the  opTense  is  that  the 
person  ordering  the  liquor  is  ordering  It  for 
his  own  use  and  benefit  and  Is  using  the 
name  of  another,  but  in  reality  expects  to 
get  the  shipment  himself,  and  is  thus  order- 
ing it  shipped  to  him.  The  essence  of  the 
offense  consists  In  ordering  the  liquor  in  the 
name  of  another,  In  reality,  however,  to  be 
shipped  to  the  orderer.  The  name  Is  really 
used  as  an  attempted  cloak  to  shield  the 
offender. 

Since  the  Indictment  omitted  the  material 
avrament  "to  be  shipped  to  him,"  as  provid- 
ed under  the  above  section  of  the  law,  the 
court  was  correct  in  sustaining  the  demur- 
rer. 

[2]  It  Is  next  Insisted  by  the  state  that  the 
oonrt  should  have  allowed  the  district  attor- 


ney to  anaend  tho  Indictment  by  Inserting 
the  aboTO  words  In  It.  The  tunlsslon  of 
these  words,  htmvrer,  was  not  mer^  a  for- 
mal defect  In  the  Indlctmoit.  The  indict- 
ment charged  no  offense  whaterer. 
Affirmed. 


BOND  T.  DTJKATB  et  aL   (Ko.  30820^) 

(Supreme  Court  of  Mississippi.  Division  A. 
July  8,  1018.) 

1.  Wills  'S==>S1— Vamditt— 8  umcutn  or  or 

Pbovibions. 
A  will,  bequeathing  all  testator's  proper^ 
to  his  wife  for  the  benefit  of  herself  and  AlU 
dren  in  the  manner  understood  between  herself 
and  teetatcnr,  bequeathed  the  pnqper^  to  her  ei- 
ther in  fee  simnle  or  in  trust,  and  veeted  title 
in  her  either  abec^ntely  or  as  traate^  and  in 
either  case  was  valid. 

2.  TbDSTS  *5S»66  —  BxauLTiNQ  Tbdst  —  Inva- 
UDITT  OF  TeSTAMENTABT  TsUST. 

If  title  vested  in  the  trustee  imder  a  testa- 
mentary trust  for  testator's  diildren  was  in- 
c^rative,  a  trust  would  result  in  favor  of  all 
testator's  heirs,  though  the  hairs  would  have 
to  claim  under  the  wilL 

3.  WiLU  «=368S  —  TBSTAUinTABT  TbUBT  — 

Invalidity. 
Where  an  intention  to  create  a  testamentary 
trust  was  not  carried  out  by  sufficiently  indicat- 
ing the  beneficiaries,  the  trustee  holds  the  prop- 
erty for  those  on  whom  the  law  casts  it,  and  the 
gift  takes  eGfect  as  to  the  legal  Intoests,  bat 
fails  as  to  the  beneficial  interests. 

Appeal  from  Chancery  Court,  Harrison 
County;   W.  M.  Denny,  Jr.,  Chancellor. 

Bill  by  Mrs.  Vera  B<md  against  Mrs.  Linda 
B,  Dukate  and  otherd  to  have  the  will  of  W. 
K.  M.  Dukate  declared  void  and  his  Intestacy 
decreed.  Demurrer  to  bill  sustained,  and 
complainant  appeals.  Afllrmed. 

Mlze  ft  Hlze,  of  Onl^rt,  for  an>ellant^ 
R.  H.  ft  J.  H.  Thompson,  of  Jackson,  and 
White  ft  Ford,  of  Oulfport,  for  ai^ellees. 

SYK£S,  J.  Mrs.  Vera  Bond  filed  a  bill  In 
the  chancery  court  of  Harrison  county 
agalnst'the  appellees.  In  which  she  alleged,  In 
substance:  That  she  (the  appellant)  is  the 
daughter  of  the  late  W.  K.  M.  I>akate,  and 
that  the  respondent  Mrs.  Linda  R.  Dakate 
Is  his  widow,  and  the  other  appellees  are 
also  his  children.  Tbat  at  the  time  of  the 
death  of  the  said  W.  K.  M.  Dukate  he  left 
what  purported  ttf  be  a  last  will  and  testa- 
ment That,  as  a  matter  of  fact,  he  died  In- 
testate, because  the  alleged  will  Is  null  and 
void.  That  Mrs.  Dukate  had  filed  this  will 
for  probate  in  common  form  and  had  been  ap- 
pointed administratrix  of  it,  and  as  adminis- 
tratrix Mrs.  Dukate  also  claims  to  be  the  sole 
legatee  and  devisee.  That  the  said  W.  K.  M. 
EKikate  left  an  estate  consisting  of  real,  per- 
sonal, and  mixed  property  of  the  value  of 
about  $700,000.  That  the  administratrix  has 
collected  the  property  and  claims  that  she  Is 
the  sole  distritmtee  of  the  ^tate;  also,  tbat 
she  claims  to  be  the  sole  legatee  and  devisee 
under  the  will.  That  she  has  filed  her  final 
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aooDOnt  u  aOmliilatratriz,  vlildi  wu  ap* 
inoved  by  the  oourt,  and  she  and  lier  IxmOa- 
men  bare  beoi  dlKharged.  That  tbe  Instrn- 
sogBt  purporting  to  be  the  Uurt  wUl  and  teata- 
ment  of  the  said  Dnkate  Is  nvll  and  void  and 
abowa  en  Its  face  that  it  was  nerer  the  In- 
tmtlon  of  the  testator  that  Ua  wife  ahoold  be 
the  eole  legatee  and  derlaee  nndw  the  law. 
That  the  foUowing  language  In  said  null  and 
void  will,  to  wit.  '*to  be  naed  and  dlspoaed  of 
by  her  for  the  beneflt  of  beneU  and  oar  cUl- 
dren  In  the  manner  which  Is  naderstood  by 
herself  and  nw,  bting  snre  fliat  she  will  carry 
out  my  wlshea  In  retsrenoe  to  tiie  property 
hereby  beqaeaUwd."  shows  that  It  was  never 
the  Intention  of  tbe  testator  that  Us  wife 
ahonld  have  all  of  On  prcverty  aa  sole  legatee 
and  devlaee,  Imt  tbe  aforesaid  language  elear> 
ly  abowa  that  she  take  said  property  aa  a 
trustee  for  heraeif  and  her  dlldren.  That 
said  language  abowa  unmistakably  and  nn- 
qnesdonably  Aat  tbe  said  property  was  left 
in  tmat  by  said  teatat<v,  by  said  attraipted 
wUl,  but  that  said  tms^  on  aeooont  of  Its  In- 
deflnltmess.  most  fall,  and  said  attempted 
will,  on  account  of  It  being  a  trust  and  the 
trust  80  tndeflnltely  stated,  must  be  declared 
null  and  void,  and  said  estate  be  left  to  be 
disposed  of  as  though  no  will  had  been  at- 
tempted to  be  made.  That  for  tbts  reason  the 
will  Is  null  and  void,  and  that  tbe  said  Dn- 
kate died  intestate;  and  that  complainant  is 
entitled  to  a  oDe-slztfa  Interest  In  the  estate 
of  her  father. 
The  relief  asked  for  in  thla  bill  la: 

That  the  will  be  declared  "null  and  void  and 
oi  DO  effect;  and  that  the  etnaidainant  be  ad- 
jadjced  to  own  a  one*iixtb  intereat  in  tbe  esute 
of  tbe  late  W.  K.  M.  EHikate;  and,  if  mistakeo 
in  tbe  relief  hernn  eoaght,  complainant  prays 
for  such  other,  farther  and  general  rdief  as, 
in  equity  and  good  conidence,  she  may  be  en- 
titled to  receive." 

A  number  of  exhibits  were  filed  to  this  bill, 
one  of  which  was  the  will,  and  others  relat- 
ing to  the  administration  of  tbe  estate  by  the 
administratrix.  Separate  demurrers  to  this 
bill  were  filed,  one  by  Mrs.  Linda  B.  Dukate 
and  <»ie  by  tbe  other  defeudanta  Tbe  sec- 
ond ground  In  each  of  these  dffinurrers  Is  as 
follows: 

"Tbe  bill  shows  that  W.  K.  Bl  Dnkate  died 
testate  and  that  tbe  instrument,  Exhibit  A,  Is  a 
valid  and  legal  will." 

This  demurrer  was  sustained  In  tbe  lower 
court,  and  an  ai^wal  trom  that  decree  is  here 
prosecuted.  Hie  will  In  anestkm  reads  as  fol< 
lows: 

"BikKd.  mss.,  Maroh  20»  1912. 
"His  la  my  wilL 

"I  give  and  bequeath  to  my  beloved  wife 
Linda  B.  Dukate  all  the  property  real,  per- 
sonal and  mixed  of  wbicb  I  may  die  possessed, 
to  be  used  and  disposed  of  by  her  for  tae  benefit 
of  heraeif  and  our  children  in  the  manner  which 
is  understood  by  herself  snd  me,  being  sure  that 
she  will  carry  out  my  wlshea  in  reference  to  the 
property  hereby  bequeathed. 

"William  K.  BL  Dokate." 


[1,  t]  Tbe  btU  of  the  appelant  in  this  eaas 
Is  framed  solely  and  akme  npm  the  Idea  that 
tbe  wlU  of  tbe  late  Mr.  Dnkate  Is  abstrtately 
null  and  v(dd;  and  that  his  vrvpaets  descends 
to  his  heirs  tmdor  our  statutes  of  ''descent 
and  dtStrlbatloD.'*  In  abort,  that  be  died 
intaetat&  The  only  Questlui,  therefore^  tor 
detftmlnatlon.  Is  wbeUiO'  «■  not  the  above  Is 
a  vaUd  wUL  We  are  not  called  upon  to  con- 
stme  this  wUL  In  cmsldering  tibda  a^eal  It 
makes  no  dUEereoos  whether  this  will  devises 
and  bequeaths  to  BIrs.  Dnkate  absidntely  all 
of  the  property  of  tbe  testator,  or  wheOiw 
this  property  la  bequeathed  and  devised  to 
her  in  trust 

After  a  careful  ezamlnatton  of  tbe  exhaus- 
tive briets  ot  counsel  on  both  sides  and  the 
authwltles  dted  1^  them,  we  are  of  the  oi4n- 
ion  that  tbe  testator  dev^ed  and  bequeathed 
this  property  to  his  wife,  elth»  abeolntely  in 
fee  simple,  or  in  trust  tor  the  benefit  of  her- 
sdf  and  their  in  either  event  the 

will  is  valid  and  vests  tlie  title  to  the  pn^ 
erty  in  BCra.  Dukate,  eithw  almdntdy  or  as  a 
truatefc  If  as  a  trustee^  and  the  trust  be  in- 
tqmratlv^  a  trust  would  result  In  favor  of 
all  of  BIr.  Dnkate^s  helm  under  the  wUL 
These  heirs,  however,  would  have  to  claim  un- 
der the  wiUL  Tbe  wUl  dl9oses  of  the  legal 
title  to  all  of  the  property  at  the  testatw. 

[1]  ^Qiont  reviewing  the  antboritlea  dted 
by  counsel,  it  la  sufficient  upon  the  last  ques- 
tl(m  to  say  fliat  tiie  rule  is  correctly  stated 
In  1  Jarman  on  Wills  (etb  Sd.)  p.  481.  as  fol- 
lows: 

"Sometimes  a  testator  disdnctiy  showa  an  in- 
tention to  create  a  trust  but  does  not  go  on 
to  denote  with  snffii^ent  clearness  who  are  to  he 
Its  objects ;  the  effect  <^  which  obviously  la  that 
the  devisees  or  legatees  In  trust  (wnom  we 
suppose  to  be  distinctly  pointed  out)  bold  tbe 
property  tot  tbe  benefit  of  the  person  or  per- 
sons on  whom  the  law,  in  the  abaoice  of  dis- 
position, casta  it ;  In  other  words,  the  gift  takes 
effect  to  the  l^;al  interests  but  fails  as  to  tbe 
beneficial  interests.** 

Affirmed. 


BANK  OF  HATTIESBUBO  v.  BfOLLBBB  at 
nx.   (No.  leSOBw) 

(Supreme  Oourt  of  Bllsslssippl,  Divldcm  B. 
July  8, 191&) 

HomaTEAn     ^162(1}  —  Abakdonicent  — 

Where  one  leaves  bis  homestead  and  goes  to 
another  state  and  obtains  work,  taking  his  far- 
niture  with  him,  and  bia  return  is  contingent 
upon  securing  a  position  more  favorable  near 
his  homestead,  be  has  ceased  to  "reside"  on  his 
homestead  within  the  meaning  of  Code  1906,  f 
2137. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Reside.] 

Appeal  from  Chancery  Court,  Forrest  Coun- 
ty;  W.  M.  Denny,  Jr..  Chancellor. 

Bill  by  the  Bank  of  Ilattlesburg  againsr. 
H.  P.  MoUere  and  wife.  From  a  decree  glv 
lug  only  a  part  of  tbe  relief  prayed  for, 
plaintiff  appeals.  Reversed  and  remanded. 


4tP*yo^  other  sssm  sss 


same  toplo  anft  KOT-HUHBBB  la  all  Ker-Nuai&wwl  DiswU  and  Indexes 

Digilized  by  Google 


88 


n  SOUTHEBN  BXPORTER 


QSSm. 


Carrie  ft  Sbuith.  of  Hattlesbnrg,  for  appet. 
lant  Cnnle  ft  Oonle,  of  HatdeatHUR  for 
ftppdlees. 

STEVSNS.  J.  Appellant  was  complain- 
ant In  a  bill  filed  by  it  und«r  section  536, 
Code  of  1906.  anttaorizlni?  attacbmeats  In 
chancery  against  nonresidents.  Appellees, 
H.  P.  Meniere  and  wife,  were  the  defendants 
and  alleged  nonresidents  of  the  state  of 
Misstsslpiri.  It  is  charged  In  the  bill  that 
the  defendants  are  indebted  to  the  complain- 
ants In  the  snm  ct  $^.83  evldeneed  by 
promissory  note;  that  the  defendants  are 
nonresidents  of  Mississippi  and  residents  of 
New  Orleans,  La. ;  that  they  were  the  own- 
ers of  certain  real  estate  particularly  describ- 
ed in  the  bin ;  and  that  the  complainant 
was  CTtitled  to  an  attachmoit  and  to  liave 
the  said  real  estate  subjected  to  Uie  payment 
of  the  said  note,  Intmst,  and  attorn^  fees. 
The  writ  of  attadunent  Issued  and  was  duly 
levied  on  said  i«al  estate.  The  defendants 
answered,  and  th^  Kie  defense  Is  Qiat  the 
house  and  lot  npoa  whkii  the  attachment 
was  levied  Is  the  bwnestead  ot  the  defend- 
ants. Upon  bearing  the  chanc^or  awarded 
the  complainants  a  persKHuU  decree  for  the 
debt  sued  for,  but  declined  to  subject  the 
propnty  levied  upon.  From  that  putloa  of 
the  decree  fflediarglng  the  levy  of  attadmient 
and  releasing  the  pn^erty  as  exempt,  the 
Complainant  appeals. 

The  testimony  shows  that  Ifr.  MoUere 
and  bis  wUb  some  four  years  before  the 
institutioa  of  this  nit  moved  to  Battles- 
bu^  where  Molloe  operated  a  movlnc  pic- 
ture show.  After  coodacting  this  badness 
In  Battieebnrs  for  a  Tear  or  two,  the  de- 
fendant  became  financially  embarrassed 
and  went  Into  bankruptcy.  At  that  time 
MoUere  had  acquired  and  owned  the  house 
and  lot  Involved  In  tUa  suit,  a  pMtlon  of 
the  money  used  in  making  the  cash  paymat 
b^g  advanced  by  appellant  bank.  The  de- 
fendants used  the  premises  as  their  home- 
stead for  a  year  or  two  and  until  after  their 
bankruptcy,  when  they  moved  to  New  Or- 
leans, in  July,  1914.  When  leaving  Hatties- 
bui^  they  leased  their  home,  and  In  deliver- 
ing possession  to  the  tenant  they  sold  him  a 
portion  of  the  fumltore  and  garden  tools. 
The  balance  of  the  furniture  the  defendants 
bad  stored  several  months  and  afterwards 
shipped  to  New  Orleans. 

MoUere  Is  an  electrician  by  profession,  and 
after  leaving  Hattiesburg  wait  to  Texas  in 
search  of  a  position,  and,  faiUng  to  find  one, 
returned  to  Kew  Orleans,  where  he  and  his 
wife  tired  for  a  time  with  his  father,  and 
Moliere  operated  a  jitney  bus  with  his  fa- 
ther's car.  The  defendant  then  secured  a 
position  with  an  electrical  company  In  New 
Orleans,  with  whom  he  was  employed  at  the 
time  of  this  trial,  doing  at  odd  times  some 
contract  work  on  his  own  account.  After 
moving  from  his  father's  houie^  they  Ured 


at  No.  B2S0  Camp  street  for  a  while,  rentlns 
the  place  there,  and  using  thoein  their  fur- 
niture and  effects,  which  they  had  moved 
from  Hattlesbnrg.  They  then  moved  to  No. 
921  Leontine  street,  occupying  a  place  they 
leased  for  a  term  of  one  year  and  where  they 
were  living  at  the  time  of  the  trial  of  this 
case,  in  Mardi,  1916.  They  returned  to  Hat- 
tiesburg for  the  express  purpose  of  trying 
this  lawsuit,  and  then  testified  that  the  prem- 
ises in  question  constitute  their  homestead, 
that  in  g(rfng  to  Louisiana  they  did  so  for 
the  purpose  of  securing  employment,  and  that 
th^  had  a  general  intention  of  returning  to 
Hattiesburg  whenever  they  could  find  In  Hat- 
tiesbui;g  a  sadsfoctory  job  or  employment. 

Mr.  MoUere,  among  other  things,  testified 
to  the  following  effect: 

"Q.  You  ha%*e  no  definite  idea  now  about  when 
yoQ  will  be  able  to  come  back  bwe?  A.  No,  sir. 
Q.  You  hare  no  idea  whether  it  wUl  be  two  or 
three  years,  or  when  it  wiU  be?  A.  No,  sir; 
bat  as  soon  aS  I  can  I  am  cominfc  back  though. 
Q.  Yon  stayed  there  on  Gamp  stmt  for  quite 
a  number  ot  mcMtiis,  and  tlun  you  moved  to 
]>ootine  Btre«t,  where  you  are  now  living?  A. 
Yes,  sir.  Q.  And  that  is  where  yon  have  your 
tioQie  now?  A.  I  am  living  there  now ;  yea,  sir. 
Q.  Thea  all  of  your  family  and  yonr  fixed  place 
of  abode  Is  in  New  Orleans,  is  it  not?  A.  Yea, 
nr;  my  address  is  New  Orleans,  No.  921 
Leontine  stre^** 

Mrs.  MoUere  to  the  aame  effect  testified  as 
follows: 

"Q.  You  say  that  yon  hope  that  some  time  in 
the  future  you  will  be  able  to  move  back  here  to 
Hattiesbuix?  A.  I  do;  yes,  sir.  Q.  Yoa  have 
no  idea  though  as  to  when  that  will  bel  A. 
Why,  whenever  Mr.  MoUere  gets  employment 
here,  or  we  are  lucky  «ioagh  to  save  op  enoueh 
money  to  be  able  to  come  back  here  and  Mr. 
MoUere  can  get  back  into  business  here ;  but 
if  be  gets  employment  here  we  wiU  move  back 
right  away.  Q.  And  if  he  cannot?  A.  ^en 
we  wiU  have  to  wait  until  we  can."* 

The  testimony  leads  us  to  the  conclusion 
that  the  defendants  at  the  time  this  lawsuit 
was  tried  w«e  dtlzois  and  residents  of  Neir 
Orleans,  La.,  and  that  they  had  ceased  to  re- 
side  on  their  homestead  vrithin  the  meaning 
of  section  2157,  Code  of  1906.  The  only 
casualty  or  necessity  here  shown  is  financial 
embarrassment.  The  defendants  were  not 
reared  at  Hattiesburg  or  In  Mis8lssl|H>l.  but 
origtnAlly  came  from  Louisiana.  When  Mr. 
MoUere  faUed  in  business  at  Hattie^nirg,  he 
left  there  in  seanA  of  greeuw  fields.  Hie 
testimony,  as  also  the  testimony  of  his  wif^ 
shows  that  th^  return  to  Hattleslmrg  is  con- 
tingent altogetbw  npcm  their  secnring  in  Hat- 
tlesborg  a  position  more  favoralrfe  than  the 
one  they  now  have  In  New  Orleans.  They  had 
no  definite  idea  whether  they  would  ever  get 
\  another  poslti<Hi  in  Hattiesburg  or  engage  tn 
.  bni:lnt<ss  there  a^in,  and  no  idea  as  to  the 
,  length  of  time.  The  obstacle  in  the  way  of 
'  a  speedy  return  may  never  be  removed,  and 
their  intention  or  puritose  to  return  is  gen- 
eral. Indeed,  it  cannot  be  said  that  they 
have  In  the  words  of  the  statute  "a  purpose 
of  speedily  reoccopyin*:"  the  homestead. 
I  This  being  so,  the  case  Is  ruled  by  gennml 
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principles  annonnced  In  Meyer  Bros.  Drag 
Co.  V.  Fly.  105  Mtea.  762,  68  Sooth.  227.  In 
the  case  mentioned  our  conrt,  In  quoting  from 
Anderson's  Law  Dictionary,  among  other 
things  said: 

"Hr.  Anderson  also  definMi  nonresidenee  as: 
'Actual  cemation  to  dwell  within  a  Btat«  for  an 
uncertain  period  without  definite  intention  as 
to  ■  time  for  retamlng,  although  a  general  In- 
tentiMi  to  return  may  exist.' " 

The  cases  of  Moon  r.  Bradford,  70  Miss. 
70,  11  South.  680,  and  Thompson  TlUotson, 
&6  Mias.  38,  are  In  point. 

We  do  not  Intend  to  say  that  a  bonseboKIer 
may  not  leave  his  home  In  search  of  employ- 
ment, wltb  an  Intentton  to  return.  Each 
case  is  necesBarily  governed  by  Its  own  &ct& 
The  test  laid  .down  by  our  court  In  Meyer 
Bros.  Drug  Co.  v.  Fly  ndes  the  present  case 
against  the  dalm  of  the  defendants.  The 
decree  of  the  learned  chancery  court,  In  so 
far  as  It  discharged  the  attachment,  will 
be  reversed,  attachment  reinstated,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  <q;>lnl(Hi. 

Beveraed  and  remanded. 


FRICB  et  aL  T.  HOIMES.   (JSo.  20846.) 

(Supreme  Court  of  Hlssissippl,  DItIbImi  B. 
July  8,  lOiao 

Odts  ^9>a2(l>— Odts  Oauu  Mostxb— Bn- 

DKIfCE. 

Evidence  held  not  to  suBtain  defendant's 
claim  that  lie  was  the  donee  of  a  gift  of  per- 
sonalty causa  mortis,  la  accordance  with  prior 
agreement  with  the  donor. 

Appeal  from  Cbancery  Court,  Lawrenoe 
County ;  D.  M.  Russell,  Chancellor. 

Bill  by  Cora  E.  Price  and  others,  against 
W.  T.  Holmes.  From  the  decree  rendered, 
complainants  appeal.  AfBrmed  hi  part  and 
reversed  In  part 

John  H.  Anlngton,  of  MontlceU<^  for  ap- 
pellants.  Patterson  &  McGehee,  ME  Monti- 
cgUo,  fbr  appellee. 

ETHRIDGE,  J.  Mrs.  Cora  E.  Price  and 
others,  daughters  of  D.  J.  Holmes,  filed  a 
bill  In  the  dianoery  conrt  of  Lawrence  coun- 
ty against  W.  T.  Holmes,  a  son  of  D.  J. 
Holmes,  deceased,  alleging  that  D.  J.  Holmes 
died  B^sed  and  possessed  of  the  N.  B.  ^  of 
S.  W.  Vi  and  N.  ^  of  N.  H  S.  B.  %  of  S.  W. 

sec.  34,  Tp.  6,  N.,  R.  11  east,  containing  50 
acres  whldi  had  been  attempted  to  beocmdl- 
tionally  conveyed  by  said  D.  3.  Holmes  and  his 
wife  to  the  defendant,  W.  T.  Holmes,  and  a 
lot  of  personal  property  amounting  to  f675, 
and  that  letters  of  administration  had  been 
duly  granted  on  said  estate,  and  appraisers 
appointed,  but  when  the  appraisers  went  to 
appraise  the  property  that  W.  T.  Holmes 
claimed  all  of  said  prt^rty,  and  claimed 
that/hla  tether,  D.  J.  Holmes,  had  conveyed 
the  same  to  him ;  that  after  the  deatti  ot  D, 


J.  H<dmes,  his  son,  W.  T.  Holmea,  immediate- 
ly  took  possession  of  all  mon^s,  grain,  hogs, 
cattle,  and  notes,  and  certificate  of  deposit, 
and  dalms  the  same  aa  his  own,  and  refused 
to  recognize  complainants*  rights  to  such 
property.  The  deed  above  referred  to  was 
made  BxhiUt  A  to  the  bill,  and  was  a  con- 
v^anoe  In  consideration  of  $1  cash  paid  and 
further  consideration  hereafter  mentioned  in 
the  deed,  the  further  conalderatlon  being  that 
W.  T.  Holmes  would  pay  $C0  eacb  to  five  of 
the  daughters  of  D.  J.  Holmes,  to  wit,  Vic- 
toria M.  Pevy,  Nannie  I.  Price,  Lucy  J.  Wll- 
loughby.  Mattie  S.  Rials,  and  Com  E.  Price, 
and  that  eadb  of  said  children  shaU  have  a 
lien  on  s4id  land  to  secure  the  paymmt  of 
her  share.  Hie  deed  further  contains  a  res- 
ervation in  the  following  words: 

"It  is  agreed  and  understood  between  the 
parties  hereto  that  the  grantors  shall  have  and 
enjoy  the  nse  and  occupation  of  said  lands  un- 
til t^ie  death  of  the  last  surviving  one  of  them 
and  that  within  60  days  from  the  death  of  such 
last  surviving  one  the  said  W.  T.  Holmes  or  Itis 
heirs,  shall  pay  the  further  consideration  of  this 
deed  above  mentioned.** 

nils  deed  was  signed  and  acknowledged 
by  D.  jr.  Holmes  and  Sarah  A.  Holmes  on  the 
Sd  day  ot  October,  1914,  btfore  J.  O.  Uagee, 
justice  of  the  peace,  said  deed  made  Exhibit 
A,  containing  the  following  indorsement  or 
receipt  thoeon: 

"We,  the  tmdersigned,  being  all  the  beirs  and 
D.  J.  and  Sarah  A.  Holmes,  deceased,  except 
the  grantee  herein,  do  hereby  acknowledge  re- 
ceipt in  full  ot  the  fifty  d<^liars  to  each  of  us 
paid  as  Kiccifisd  In  thta  deed,  and  we  herein 
authorize  and  teauest  a  eomiaeta  canceUatloa 
of  the  vendcn's  Ueu  her^  created  in  our  be- 
luilf," 

It  Is  alleged  that  this  deed'ia  void  because 
it  did  not  become  effective  at  mce,  and  b» 
cause  no  provision  was  made  for  Oena  O. 
Tynes  and  h^  five  diildren;  said  children 
being  the  grandt^dren  ot  said  D.  J.  Holmes, 
and  said  Gena  C.  Tynea  being  the  wife  for^ 
meily  ot  Hie  son  ot  said  D.  3.  Holmes,  who 
was  dead  at  the  time  of  the  making  of  said 
deed.  A  demurrer  to  this  part  of  the  bill  af- 
fecting the  land  was  snstained  by  the  dianr 
ceUor,  and  the  deftodant  answered  as  to  the 
personal  property,  denying  that  D.  J.  Holmes 
died  seised  and  possessed  of  said  property, 
and  avers  that  said  D.  J.  Holmea,  i^or  to 
his  death,  and  immediately  upon  the  death  of 
Sarah  A.  Holmes,  his  wife,  made  and  entra<- 
ed  Into  an  agreemoit  with  defendant,  where- 
by the  defmdant  undertook  and  agreed  to 
move  into  the  house  with  said  D.  J.  Holmea 
and  upon  the  said  lands,  and  to  Bupport  and 
maintain  said  D.  J.  Holmes  during  the  re- 
mainder of  his  life,  and  In  consideration  of 
this',  undertaking  said  D.  J.  Hermes  gave  and 
dellvn^  to  the  defendant  all  personal  prop- 
erty then  belonging  to  said  D.  J.  Holmes, 
and  that  In  pursuance  of  this  agreement  the 
defendant  moved  Into  the  house  with  the 
said  D.  3.  Hohnes,  and  said  D.  J.  Holmea 
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d^vered  to  the  defendant  lOl  his  mvaey  and 
pernmal  pn^rty,  and  <»rtlflcate  of  d^>osIt 
In  the  Citizens*  Bank  at  Columbia,  Miss.,  and 
that  defendant  became  the  sole  and  absolute 
owner  of  such  pi-operty.  It  was  shown  by 
the  complainants  that  the  deceased.  D.  J, 
Holmes,  owned  this  probity  In  his  lifetime 
and  shortly  before  his  death  he  caused  his 
children  to  assemble  at  his  home  and  divided 
certain  effects  belonging  to  his  wife,  then  de- 
ceased, and  stated  to  them  that  he  had  ex- 
pected to  bare  this  money  so  he  could  divide 
the  money  that  day,  but  that  he  was  unable 
to  get  any  one  to  go  for  the  money,  and  that 
there  would  be  another  division ;  ^at  this 
was  said  In  the  presence  of  the  defendant, 
and  It  was  further  said  in  the  presence  of 
the  defendant  that  he  did  not  ttave  to  pay  the 
defendant  anything. 

The  defendant  was  introduced  as  a  wit- 
ness In  his  own  behalf,  and  testified,  general- 
ly to  sustain  his  claim  as  to  the  agreement 
between  him  and  his  father  set  out  in  his 
answer,  and  testified  generally  In  denial  of 
the  statements  of  the  complainants  as  to 
what  was  said  by  his  father  In  bis  presence. 
It  is  difficult  to  tell  from  the  record  Just 
how  much  of  the  evidence  of  the  defendant  Is 
covered  by  the  objections  In  the  record.  It 
appears,  however,  that  the  chancellor  sus- 
tained objections  to  mudi  ot  this  testimony. 
For  instance  It  appears  In  the  record  that  the 
following  questlona  and  anaven  were  object- 
ed to: 

"Q.  State  to  the  coart  juit  what  the  agree- 
ment was  on  which  you  moved  to  your  father's 
house  to  take  care  of  him.  A.  At  the  time  he 
told  me  he  didn't  know  what  he  was  going  to  do 
with  the  land  the  next  year.  How  come  that 
to  get  up  he  went  oat  to  turn  out  the  cows  out 
of  the  lot  one  morning,  and  he  tnmed  tiiem 
out,  and  we  stopped  at  the  front  to  talk,  and 
he  told  me  he  says,  1  don't  know  what  I  am 

Soing  to  do  with  my  land  another  year;  my 
arkey  is  going  to  leave  me,  and  I  don't  know 
what. I  am  going  to  do  with  It.'  And  I  says, 
'Have  yon  thoisght  about  getting  tbe  darkey 
down  on  ray  place?'  and  be  says,  'No.'  and  I 
says,  'Have  got  to  move  and  come  back  to  my 
place,*  and  he  say^  'I  wish  you  would  get  that 
darkey;  see  him  for  me;'  and  I  told  him  I 
would  talk  to  tbe  darkey,  and  he  said,  'Your 
mother  can't  live  long,  and  if  she  don't,  I  just 
can't  stay  here.'  I  says,  'We  may  be  talking 
too  faat,  and  I  hope  we  are,  but  we  are  talking 
now  in  case  she  dies  there  has  got  to  be  a 
change  if  she  diea,  and  if  she  don't  live  and  yon 
don't  stay  here,  I  will  come  and  work  the  place,' 
and  he  says,  'All  right;  that  will  just  suit  me; 
I  won't  think  about  moving ;  the  land  is  yours 
anyway,  and  I  won't  charge  you  any  rent  nor 
nothing ;  all  I  want  is  a  home ;'  and  he  men- 
tioned everything  on  earth  that  he  had  and  said, 
'Everything  will  be  yours ;  you  can  do  what 
you  please  with  it' " 

"Counsel  for  complainants:  We  object  to  that 
as  inoompetent,  and  move  to  exclude. 

"The  Court:  The  objection  is  sustained.  No- 
body was  present  when  you  were  talking?  A. 
No,  sir." 

Continuing: 

"Q.  At  the  time  your  father  died  did  he  own 
any  of  this  property  that  has  been  testified 
about  in  this  case?    A.  No,  sir ;   he  did  not. 


Q.  At  the  time  the  appraisers  came  there,  was 
there  any  property  bielont^ng  to  the  estate  at 
that  time?  A.  No,  sir.  Q.  You  say  that  none 
of  this  property  was  In  his  poBsesaion  at  the 
time  of  his  death?  A.  No,  sir.  Q.  It  had  been 
turned  over  to  yon  at  that  time?  A.  It  had." 
"Counsel  for  complainants:  We  object  to  that 
"The  Court:  ObjeOlfMi  austalned/'^ 

Again: 

"Q.  Did  you  give  your  entire  time  and  atten- 
tion to  year  father  and  mother?  A..  Except 
three  nights  in  the  week.  Q.  The  time  that  he 
delivered  yon  that  deed  expressing  the  consid- 
eration there  as  a  part  of  the  consideratitm  that 
you  were  to  pay  these  heirs,  his  ether  fire  chil- 
dren then  living,  $50  each,  do  you  know  Jnst 
what  that  provmon  was  made  for,  whether  it 
was  intended  to  take  care  of  the  balance  due 
them  or  not,  what  was  said  about  it?  A.  I 
don't  understand  the  question.  Q.  I  say  at 
the  time  be  delivered  this  deed  to  you,  provid- 
ing that  yon  should  pay  $50  to  each  of  bis  five 
other  children  who  were  then  living  and  pay 
it  to  them  within  60  days  after  bis  death,  do 
you  know  what  his  object  was  in  making  that 
provision,  whether  he  meant  that  as  a  final  pro- 
vision or  not?" 

"Gonnad  for  comidainants:  We  object,  the 
deed  speaks  for  itself. 

"The  Court:  Objection  sustained.  Q.  For 
what  purpose  did  your  father  indorse  this  time 
certificate  and  these  notes  and  deliver  them  to 
you?  A.  Well  to  become  mine  after  be  realized 
that  he  was  not  going  to  live  l<mg,  w  thought 
he  was  not,  and  ne  bad  done  made  oar  agree- 
ment, he  just  carried  out  his  agreement 

"Counsel:  We  object  to  that 

"The  Court:  Objection  sustained." 

By  eliminating  the  testimony  of  tbSa  wit- 
ness there  is  no  evidence  In  the  record  to  tip- 
hold  the  decree  of  the  chancellor  as  to  the 
personal  property.  As  we  understand  the 
objections  and  ndlngs  of  the  court,  th^  ex- 
tend to  the  whole  agreement  testified  to  by 
the  d^endant,  and  It  f<dlow8-  that  the  action 
ot  the  diaucellor  as  to  the  land  la  sustained 
and  affirmed,  but  the  decree  aa  to  tbe  per- 
sonal proper^  Is  reversed,  and  the  cause  re- 
manded. 

Affirmed  in  part  and  reversed  In  part 


BOARD  OF  SUP'KS  OF  LAMAK  COUNTY 
V.  GULF  &  S.  I.  E.  CO.   (No.  20271.) 

(Supreme  Court  of  Mississippi.   July  8,  1918.) 

1.  Highways  «=>125— Tax— I^fiMiTAxioN. 

Code  1906,  fi  4469  (Hemingway's  Code,  I 
7143)  does  not  limit  to  Uiree  mills  taxes  levied 
for  road  purposes  under  Laws  1916^  c.  172, 
Hemingway's  Code,  f  7155. 

2.  HlQHWATB  «S>122— BOAD  TA^ES— LDCITA- 

TION.  _ 

Laws  1916,  c.  172,  Hemingway's  Code,  f 
7155,  is  not  uneonstitutiwial  in  that  it  imposes 
no  Ihnitation  upon  the  amount  of  taxes  which 
moy  be  levied  thereunder  for  road  purposes. 

3.  Judgment  «=»  199(1)— Non  Obbtantb  Vebe- 
niCTo. 

Motion  for  judgment  non  obstante  vere- 
dicto will  lie  only  where  after  a  pleading  by 
defendant  in  confession  and  avoidance  and  Issue 
joined  thereon  and  verdict  found  for  defendant, 
the  plaintiff,  on  retroflpeotive  examination  of 
the  record,  conceives  that  such  plea  was  bad 
in  substance. 
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In  Banc.  Appeal  from  Glrcatt  Coort,  JLam- 
ar  Counter ;  A.  £.  Weatheraby,  Jndga. 

Suit  by  the  Gulf  &  Ship  Island  Rivllroad 
CoDipany  against  the  Board  ot  Supervisors 
of  I^mar  County.  Judgment  for  plaintiff, 
and  defendant  appeals.  Berorsed  and  ren- 
dered. 

Salto-  AfBatboTD.  of  Piinrla,  tor  appellant 
B.  B.  Eaton,  of  GnlQHnrt.  and  l^Oly  ft  May- 
son,  of  Hattlesbnrg,  for  appellee. 

SMITH,  C.  J.  The  board  of  supervisors  of 
Lamar  oonnty,  acting  under  chapter  172, 
Laws  of  1916  (section  7155,  Hemingway's 
Cod^,  levied  a  tax  of  five  mills  for  road  pur- 
poses. Appeljee  paid  the  amount  demanded 
by  the  tax  collector  from  it  under  this  levy, 
but,  claiming  that  the  levy  was  two  mills  in 
acess  of  the  amount  which  appellant  was 
anthorlxed  to  levy,  Instituted  this  suit  in  a 
court  of  a  Justice  ot  the  peace  to  recover 
this  alleged  excess.  When  the  case  reached 
tbe  coort  below  by  appeal  from  the  court  of 
tbe  Justice  of  the  peace,  appellant  filed  a 
written  demurrer  to  appellee's  statement  of 
its  cause  of  action,  whicli  demorrw  was  ovec^ 
nded.  Tbereiipon  aj^ellant  filed  a  written 
plea  of  tbe  general  Issoe  np(Si  whldi  the 
cause  prdbeeded  to  trial  resulting  In  a  ver- 
dict and  Jndgmeait  for  aivellant.  Appellee 
then  filed  a  motion,  ivaylng  that  this  Judg- 
aoA  be  set  aside  and  that  Jndgmnit  be  t&i- 
d«ed  for  lU  non  obstante  veredicto,  which 
motion  was  sustained*  the  Judgment  first 
rmdoed  set  aslde^  and  a  judgment  rendered 
In  appdlee's  fovor  Cor  the  amoont  sued  for. 

[1,2]  At^Ue^s  contentions  are:  First, 
that  althoof^  chapter  172,  Laws  of  1916  (sec- 
tion 7155,  Honlngway's  Code),  under  which 
the  tax  here  In  qaesti<m  was  levied,  imposes 
no  limitation  upon  the  amount  there<rf  which 
may  be  levied  by  boards  of  supervisors,  such 
boards  are  limited  by  section  4468,  Code  of 
1906  (section  7143,  Honlngway's  Cod^,  to  a 
levy  of  three  mills  for  road  purposes,  whldi 
limitation  applies  to  the  taxes  levied  under 
the  statute  here  in  question ;  second,  if  this 
is  not  true,  thrai  chapter  172,  Laws  of  1916 
(section  7155,  Hemingway's  Code),  Is  nnconstl- 
tutlimal.  Both  of  these  contentions  are  ruled 
against  appellee  by  Ellis  v.  Donnell,  112  Miss. 
129,  72  South.  878,  Lang  v.  Board  of  Super- 
risors,  114  Miss.  341,  75  South.  126,  and  Mar- 
tin T.  Uttle,  115  Miss.  196,  76  South.  142. 

Tbe  case  of  City  of  Holly  Springs  v.  Mar- 
shall County,  104  Miss.  752,  61  South.  703, 
suKwrts  appellee's  contention,  bnt  that  case, 
tboogb  not  referred  to  therein,  was  neces- 
sarily overruled  by  the  three  cases  hereinbe- 
fore dted. 

[I]  There  is  another  reason  why  lyppellee's 
motion  sbonld  have  been  ovramled,  and  that 

Is  that: 

A  motion  for  a  Judgment  non  obstante  vere- 
dicto will  lie  onbr  "where,  after  a  pleading  by 
defendant  in  etrnfession  and  av<ddanee,  •  «  • 


and  iasue  joined  thereon,  and  verdict  found  for 
tbe  defendant,  the  plaintiff,  on  retrospective  ex- 
amination of  the  record,  conceives  tbat  such 
plea  was  bad  In  flnbstance,  and  might  have  been 
made  the  snbject  of  demurrer  on  that  ^ound. 
If  the  plea  was  itself  substantially  bad  m  law, 
of  course  the  verdict  which  merely  shows  it 
to  be  true  in  point  of  fact,  cannot  avail  to  en- 
title the  defendant  to  judgment;  while,  on  the 
other  band,  tbe  plea,  being  in  confession  and 
avoidance,  involves  a  cmfession  of  the  plaintiff's 
declaration,  and  shows  that  he  was  entitled 
to  maintain  his  action,  In  sucb  case,  there- 
fore, tbe  court  will  give  judgment  for  the  plain- 
tiff without  regard  to  the  verdict"  Heard'a 
Stephen  on  Pleading,  page  97. 

^e  Judgment  of  the  court  below  will  be 
reversed,  and  the  original  Judgment  rendered 
in  favor  ot  vv^lant  will  be  reinstated. 

Berened  and  Judgment  hero. 


BOARD  OF  SUP'RS  OF  MADISON  COUN- 
TY T.  BOURGEOIS.   (No.  20443.) 

(Supreme  Coort  of  Misnss^pi.   July  8,  1918J 

CouNTias  <e=>175— BoHDs— RntTNDiNO  Ooun- 
TT  AKD  Municipal  WABaANTS. 
Laws  1918,  c.  209,  providing  for  bond  Issues 
to  refund  munidpal  and  county  warrants,  does 
not  require  a  county  board  of  supervisors  to  is* 
sue  serial  bonds  to  take  up  outstandiiig  loan 
warrants  issued  during  tbe  current  year  under 
Hemingway's  Code,  %  3707,  not  maturing  for 
some  months,  and  for  paymoit  at  which  current 
taxes  are  pledged. 

In  Banc.  Appeal  from  Chancery  Court, 
Madison  County;  Lamar  F.  Easterllng,  C3ian- 
cellor. 

Suit  by  Thomas  E.  Boui^eols  against  the 
Board  of  Supervisors  of  Madison  County  to 
restrain  a  bond  Issue.  Decree  for  complain- 
ant, and  defOidant  ai^eals.  Affirmed. 

B^  &  Whiter  of  Caidcm,  fbr  appellant 
Foot  &  Bay,  of  Canton,  for  aniellee.  Tlios. 
S.  Owen,  ckC  Glevriand,  amicus  curln. 

ETHBIDOB,  J.  Boorgeois,  tbe  appdlee^ 
filed  a  Mil  in  the  chancery  court  alleging  that 
he  is  a  resident  frediolder  and  taxpayo-  of 
Madison  county,  and  that  the  board  ot  snp^v 
visors  of  said  ooontr  on  the  Sth  dAy  of  Jane, 
1918,  passed  an  order  providing  for  die  Issn* 
ance  of  160,000  Madlsfm  eovnty  fundhag 
bonds,  to  he  issued  under  the  provisl(»iB  of 
chapter  200  of  the  Laws  <^  19^8,  to  bear  In- 
terest at  the  rate  of  5%  per  ceiit.,  to  be  dated 
June  1, 1918,  and  to  mature  and  beonne  pay- 
able $2,000  each  year,  on  the  1st  of  Jane,  In 
each  of  the  years  1919  to  10S8,  said  bonds 
to  be  Issued  for  the  purpose  of  refonding 
$80,000  of  county  loan  warrants  issued  un- 
der section  334,  Code  of  1006,  on  March  4, 
1918,  and  payable  January  1,  1010,  bearing 
6  per  cent  Interest ;  that  In  accordance  with 
the  order  of  the  board  notice  was  published 
in  a  newspaper  published  in  said  county  in 
the  issue  of  June  7,  1918;  that  said  bonds 
should  be  Issued  at  the  regular  July,  1018, 
meeting  of  the  said  board;  and  that  the  said 
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bonds  are  by  t&e  t&nm  of  the  said  wder 
already  sold,  a  coi^  of  Bald  order  being  made 
an  exhibit  to  tbe  bill,  and  reciting  an  Indebt- 
edness ot  fSO,000,  6  ptt  omt  Interest,  dated 
and  legally  Issued  Bfarch  4,  1B18,  and  tbe 
county  lias  no  money  In  Its  sernal  fanda 
from  wblcb  to  my  the  same,  and  recites  that 

0.  W.  UcNear  &  Ca,  of  Chicago,  HL,  have 
made  a  good  and  TalUL  offer  to  refond  said 
f80.000  loan  warrants  into  a  bond  Issue.  It 
is  thereupon  ordered  ttiat  the  county  Issue 
$80,000  refunding  bonds,  bearing  S%  per 
cent.,  payable  semlannuaUy,  to  be  dated  June 

1,  1918,  and  mature  and  be  payaUe  $2,000 
per  year  on  tbe  1st  day  of  June  In  each  year 
from  tKB  to  1968,  both  Indusiv^  payable  at 
a  named  bank  In  New  York  City,  and  that 
the  c^er  of  said  HcNear  &  Co.  "be,  and  the 
same  is  hereby,  accepted."  It  also  appears 
from  the  exhibit  of  the  hill  that  on  tbe  date 
of  June  S,  1918,  McNear  &  Co.  made  a  written 
ofCer  of  purchase  at  a  price  of  par  and  ac- 
crued interest  to  date  of  delivery;  and  the 
bill  prayed  for  an  injunction  against  the  issu- 
ance of  said  bonds,  and  an  injunction  was 
granted  by  the  chancellor,  and  on  hearing 
made  perpetual,  from  which  Jodgmait  coun- 
ty appeals  here. 

Chapter  209  <tf  the  Lavs  ot  1918  reads  as 
follows: 

"That  every  munidpallty  and  county  which 
has  oatstaDding  warrants  and  other  obligations, 
and  insufficient  funds  In  the  trMsury  to  pay  tbe 
same,  Is  hereby  empowered  and  required  to  at  once 
prepare  to  take  np  such  warrants  and  other  obli- 
gations from  the  proceeda  of  serial  bonds  which 
shail  be  issued  for  that  purpose.  As  to  counties, 
such  bonds  shall  be  issued  In  tbe  manner  pre- 
scribed in  sections  831,  332  and  338  of  tbe  Code 
of  1006,  in  so  far  as  such  sections  may  be  applica- 
ble. But  such  bonds  shall  be  issued,  regardless 
of  whether  or  not  such  issue  shall  create  a  total 
bonded  indebtedness  <^  more  than  five  per  cent, 
of  the  assessed  value  of  the  taxable  property  of 
the  county.  As  to  municipalities,  such  bonds 
shall  be  issued  in  the  manner  prescribed  in  the 
I^wa  of  11(14,  chapter  147,  in  so  far  as  the  same 
may  be  applicable.  But  such  bonds  shall  be  is- 
sued regardless  of  whether  or  not  sodi  issue 
shall  create  a  total  bonded  indebtedness  of  more 
than  ten  per  cent  of  the  assessed  value  of  the 
taxable  property  of  the  municipality: 

"Provided,  also,  that  no  election  shall  be  held 
on  the  question  of  the  *  *  *  bonds  required 
in  this  section,  but  the  Issuance  at  such  bonds  is 
bereby  declared  to  be  mandatory  on  all  counties 
and  municipalities: 

"Provided,  that  nothing  in  this  section  shall  be 
construed  to  require  the  payment  of  disputed 
debts  or  obligations. 

"Not  to  Incur  Ititerm-Btart^  DeH  Bmoept 
When. 

"Sec  2.  That  no  interest-bearing  debt,  except 
as  provided  in  section  1  of  this  act  shall  be  in- 
curred in  any  county,  municipality  or  other  tax- 
ing district,  unless  authorized  by  a  majority  of 
the  electors  who  shall  vote  in  an  election  called 
for.  that  purpose;  but  shall  not  prevent  either  a 
municipali^  or  a  coun^  from  borrowing  mon- 
ey in  anticipation  of  taxes,  as  now  provided  by 
law. 

"Warrantt  Not  to  /mm  Unlea$  Fundi  on  Hand 
to  Pay  Same, 
"Sec.  8.  That  no  warrant  shall  be  Issned  by 
any  county  or  municipality  unless  there  is  suffi-. 


dent  money  In  the  partlcniar  fond  from  which 
the  allowance  Is  made,  to  pay  snch  warrant. 
"Seriai  Payment  Bondt  Only,  May  be  Inuei. 

"Sec.' 4.  That  no  county  or  munidpality  shall 
issue  any  bonds  except  on  the  serial  payment 
plan. 

"Penalty  on  OUtciala  for  FioIaNon. 

"Sec.  5.  For  failure  to  comply  with  this  act 
any  tax  payer  may  institute  a  suit  on  the  bond 
of  any  official  who  is  required  to  give  a  bond, 
and  in  adAdon  thereto,  sndi  official  may  be 
punished  as  for  a  misdemeanor,  and  on  convic- 
ticm  be  fined  not  more  than  five  hundred  dollars. 
"Con/tictinff  Law$  Repealed. 

"Sec.  6.  That  all  laws  and  parU  oi  laws  la 
conflict  with  this  act  be,  and  (he  same  are  hereby 
repealed. 

"Sec.  7.  That  this  act  take  effect  and  ha  hi 
force  from  and  after  sixty  dsys  after  Its  pss- 

sage." 

Aa  we  construe  this  law.  It  was  designed 
and  Intended  to  apply  to  nranlcdpallty  and 
county  warrants  and  other  oUigatlons  due 
and  ui^paid  at  the  date  ot  tbe  passage  of  the 
act,  and  where  Insufficient  funds  were  in  the 
treasury  to  pay  the  sam^  and  that  the  act 
would  not  ai^ly  to  warrants  or  bonds  or 
other  obligatl<nis  lawfully  ISBued  whl<^  were 
not  due  but  were  to  become  due  In  the  future. 
By  the  provisions  of  section  2  of  tbe  act  it 
Is  expressly  provided  "but  shall  not  prevent 
elttker  a  municipality  or  a  eonnty^om  bor- 
rowing numey  in  anticipation  of  taxes,  as 
now  provided  by  law." 

By  reference  to  section  834,  Code  of  1906 
(sectl<m  S707,  Hemingway's  Code),  uitder 
which  the  loan  warrants  were  Issued  in  this 
case.  It  is  provided  that: 

Such  warrant  "shall  be  payable  on  the  first 
day  of  January  next  &tter  their  iasoanoe.  For 
the  payment  of  such  loan  the  board  of  suiier- 
visors  may  levy  a  special  tax  each  year  sufficient 
to  pay  the  amount  borrowed  that  year,  with  in- 
terest, and  such  loan  warrants  sbsU  be  first  paid 
out  of  the  money  collected  for  taxes  for  that 
year." 

It  Is  clear  to  us  that  chapter  200  was  not 
intended  to  require  the  board  of  supervisors  to 
issue  serial  bonds  to  take  up  outstanding  loan 
warrants  issued  during  the  current  year,  and 
which  would  not  mature  for  some  months, 
and  for  the  payment  of  which  tbe  taxes  for 
the  current  year  are  pledged.  If  we  were 
to  construe  the  statute  as  applying  to  loan 
warrants  and  bonds  outstanding  which  were 
not  due,  we  would  be  cMifronted  with  the 
constitutional  provl^on  that  no  law  shall  be 
passed  which  impairs  the  obligation  of  the 
contract.  Tbe  judgm^t  of  the  chancellor 
is  affirmed. 

Affirmed. 


WATSON  T.  HERMAN.    (No.  203S3.) 

(Supreme  Court  of  Mississipiri,  Divisim  B. 
July  8,  191&) 

1.  Saxes  €=»4T9(14)— CoNDinoirai.  Salb— Ds- 

FAULI^KES  ALE— Age  N  CT. 

Where  sut4Knobile  purchaser,  stiU  indebted 
to  seller  for  part  of  price,  storage,  and  supplies, 
left  the  car  with  the  seller  to  be  sold  at  a  price 
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named,  the  adler  Imcuds  Us  agent,  ud  covld 
not  exercise  power  of  sale  reaerveq,  aorene  to 
the  agency,  withoat  diBBDlvui?  the  agency. 

2.  Sales  ^=»4T9(14)— CoNumoNAL  Sale— De- 

FArLT— BeBAI-E— IKNOCTNT  PtfECHASBaS. 

Where  defendant  bonght  an  antomotHle  with 
knowledge  that  it  was  being  sold  tor  accnnm- 
lated  charges  and  balance  due  on  purchase  mon- 
er,  he  was  charged  with  sudi  notice  that  reaaon- 
SDle  diligence  wonld  have  brought  to  him  bj 
proper  inquiry  all  of  the  bwta  as  to  rights  of 
Oie  originitl  purchaser. 

3.  Sau»  «=»47d0.4)— I>efault  ih  Payment- 
Value— Sheriff's  Appraisal. 

Sheriff's  appraisal  of  aotomol^e,  resold^  by 
seller  for  balance  due  on  price,  is  <«ily  prima 
facie  correct,  and  may  be  overcome  by  evidence. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; Jas.  H.  Neville,  Judge. 

AcUoQ  by  Hilton  Herman  against  Douglas 
Watsoa.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Boshing  ft  Gnlce,  of  Blloxl,  for  appellant 
J.  L.  Taylor,  of  OnlfStort,  for  appellee 

ETHRIDGE,  J.  H.  J.  Herman,  the  ai^l- 
lee  in  this  case,  on  the  17th  day  of  January, 
191G.  boogSit  an  auto  from  the  Chlnn  Auto 
Gonqiany,  property  Involved  In  this  suit,  for 
the  sum  of  9698,  of  which  $200  was  i^d  In 
ash,  and  certain  promlsBory  notes  executed 
tr  the  vendee  payable  monthly,  of  $50  each, 
during  ^  lifb  of  the  contract  The  title  to 
the  ante  sold  was  reserved  by  the  vendor 
until  the  pardiase  price  was  paid.  On  the 
Hune  day  of  the  sale  this  contract  was  as- 
Rlgned  1^  Chinn  Anto  Company,  by  Roy 
Chinn,  manager,  to  the  Demadc  Motorcar 
Company,  and  on  the  2Qth  day  of  Jannaiy, 
1916,  the  DemaclE  Motorcar  Ctunpany  asslga- 
ed  and  transferred  the  omtraet  to  the  Ouai^ 
an^  Seenrlttes  Company,  of  Toledo,  Ohio, 
and  on  the  22d  day  of  September,  1910,  the 
Ouaranty  Securities  Oompany.  assigned  the 
eoDtrwt  to  Boy  Chlnn,  of  BIloxI,  Mlsa 

The  appellee,  Hmnan,  tesUfled  tliat  be 
left  the  car  with  the  Chinn  Anto  Oompany 
to  go  to  New  Orleans,  La.,  and  from  there 
was  called  to  Virginia,  and  tibat  he  owed 
some  little  mon^  on  the  ma<Alne  at  tbat 
tEme,  and,  In  order  lliat  they  would  not 
lie  bothered  about  the  amount  that  he  owed 
upon  it.  left  it  with  the  Chlnn  Anto  Oompany 
for  sate,  at  and  for  the  sum  of  $400,  daim- 
hig  that  he  owed  only  $117,  balance  due  and 
for  storage  on  car;  that  Chinn  afterwards 
sold  the  car  without  his  consent  for  $253  to 
ttw  appelant  Watson;  that  Cbinn  never 
notlfled  him  of  the  sale  or  (tf  the  amount 
thoeof;  and  that  whok  he  returned  be 
found  Watsim  in  posnesUm  of  Hie  car,  and 
Out  be  demanded  posaesslott  of  the  car,  when 
Watson  told  him  fliat  be  had  bought  It  for 
CKiS;  and  that  be  offered  to  pay  Watson  the 
said  amount  If  he  would  turn  the  car  over 
to  blm,  the  appellee,  and  let  him  and  Chinn 
flght  the  matter  out,  which  Watson  refused 
to  do. 

Ur.  Ghlnn  testlfled  for  the  appellant,  and 


testified  that  he  had  authority  to  sell  the  car, 
but  was  not  limited  by  any  price,  and  claim- 
ed that  he  sold  the  car  for  the  amount  then 
due  upon  it  It  appears  from  Mr.  Chlnn's 
testimony  that  Watson  had  notice  of  the  fact 
that  he  was  selling  the  car  for  balance  due 
upon  it,  and  that  Mr.  Chlnn  guaranteed  Wat- 
son against  any  claims.  The  cause  was  sub- 
mitted to  a  jury,  and  the  Jury  found  for  ap- 
pellee, and  assessed  the  value  of  the  car  at 
$400.  An  alternative  Judgment  for  the  deliv- 
ery of  the  car  or  in  default  thereof  for  $100 
was  entered  upon  the  verdict. 

Chlnn  made  no  effort  to  condemn  the  car. 
for  the  purchase  money  thereof,  or  to  sell 
the  same  for  any  proceeding  In  court,  but 
sold  the  car  direct  to  Watson.  It  is  Insisted 
by  the  appellant  that  he  was  a  purchaser 
for  value  without  notice,  and  should  be  pro- 
tected in  his  purchase  of  the  car ;  that  Chinn 
bad  both  the  title  and  possession  of  the  car 
at  tbe  time  he  bought.  Be  also  insists  that 
there  is  not  sufficient  evidence  that  the  car 
was  worth  $400,  but  that  the  car  was  valued 
by  the  officer  at  $253,  and  that  this  valuation 
is  conclusive  In  this  case.  It  is  also  Insist- 
ed that  the  court  erred  in  refusing  the  fol- 
lowing iDAtructlon  requested  by  the  appel- 
lant to  wit: 

"The  court  instructs  the  Jnry  for  Uie  defend- 
ant that  if  the  Jury  believe  from  the  evidence 
that  the  defendant  .Watson  bought  the  automo- 
bile from  Roy  Chlnn  without  notice  of  any  eg- 
uitiefl  claimed  by  the  plaintiff  the  defendant  took 
good  title  to  the  said  automobile,  and  tbe  Jury 
will  find  for  defendant." 

[1,2]  We  do  not  think  that  these  conten- 
tions are  sustainable  under  the  fftcts  of  this 
case.  When  the  car  was  turned  over  by 
Herman  to  tbe  Chinn  Auto-  Company  for  sale 
at  and  for  the  sum  of  $400,  C^inn  became 
tbe  ag«it  of  Herman  for  the  purposes  of 
sale,  and  could  not,  without  dissolving  said 
agency  by  notice  to  Herman,  exercise  adverse 
powers  to  tbe  said  agency.  He  was  not  In  a 
position  to  acquire  title  to  tbe  contract  and 
act  under  such  contract  contrary  to  the  In- 
terests of  Herman  so  long  as  said  relation 
existed.  Watson,  having  bought  the  car  from 
Chlnn  with  notice  ttiat  it  was  sold  for  a  bal- 
ance due  upon  purchase  money,  was  charged 
with  such  notice  that  reasonable  diligence 
would  have  brought  to  him  by  proper  in- 
qniry  all  of  tbe  facts  vitb  r^erence  to  tbe 
rights  of  Herman.  Under  the  evidence  in 
tbe  case  Watstm  was  not  a  purchaser  for 
value  without  notice,  and  It  is  unnecessary 
now  to  decide  whether  Watson  vronld  be 
diarged  with  notice  of  the  extent  of  Cblnn's 
powers  as  sales  agent  of  Herman. 

[8]  Tbe  luiy  resolved  all  conflicts  in  the 
testimony  In  favor  of  Herman  by  its  verdict 
and  there  was  amide  evldeaoe  from  which 
the  Jury  could  And  tbe  value  of  the  car  at 
$400.  A  sheriff's  valuation  is  prima  fade 
correct,  that  Is,  It  prevails  In  absence  of 
other  evidence  of  value,  but  there  Is  testl- 


BFor  ether        mb  ia»  topis  and  KBY-NUHBER  ia  all  Kcy-Numberad  OtgesU  and  In4eitM 


Digitized  by 


Google 


94 


79  SOUTHERN  BBPORXER 


(MlH. 


mony  warranting  tbe  Jury  In  beUevSnc  tlie 
car  waa  worth  at  least 

The  Judgment  of  tbe  court  below  la  accord* 
Ingly  affirmed. 

Affirmed. 

AI4ABAMA  GREAT  SOUTHERN  RT.  00.  v. 

GBAWLET.    (No.  20130.) 
(Supreme  Court  of  Mississippi,  Divii^a  A. 
July  8, 1918.) 

1.  Bjutkbuftot     4=9438(7)  —  JudoIOnt 
Againbt  Bankbupt. 

Judgmeot  agaiDst  bankrupt,  rendered  during 
peDd«ncy  oi  proceedings,  is  uot  Toid ;  discharge 
ID  bankruptcy  being  simply  a  bar  to  mtoroe- 
ment  of  judgment,  If  pleaded. 

2.  Bakkbuptcy  <S=3435-^udqhent  AaAiHBi 
Bankbupt— Right  to  Pmad  Oiscuaroe. 

In  proceeding  to  enforce  judgment  rendered 
against  bankrupt  during  pendency  of  bankrupt- 
cy proceedings,  right  to  plead  discharge  is  per- 
sonal to  bankrupt,  and,  where  be  does  not  rely 
<Hi  it,  it  cannot  be  set  up  by  another. 
&.  Bankbuptot  ^»433(7)  —  JuoaxKNi 
AGAxirsT  DiaoHABaao  BAjcKanPT— Moinea  at 

BXLSEW. 

Discharged  bankrupt  can  be  relieved  of 
judgment  against  him,  rendered  prior  to  his  dis- 
cbarge,  by  moti<m,  in  court  rendering  judg- 
ment, for  perpetnal  stay  of  execution,  or  by 
motion  to  gnaah  any  process  lasued;  hence 
bankrupt,  after  discharge,  had  right  seasonably 
to  move  to  quash  writ  ot  garnishment  Issued  on 
judgment,  but  garnishee  did  not 

Appeal  from  Circuit  Court,  Lauderdale 
County;  B.  W.  Heidelberg,  Judge. 

Suit  by  A.  W.  Crawley  against  3.  T.  Fitz- 
gerald, wberein  tbe  Alabama  Great  Soutliern 
Railway  Company,  after  a  default  Judgment 
for  plaintlfr,  was  gamlsbeed.  From  Judgment 
against  tbe  gamlsbee  for  tbe  amount  of  tbe 
Judgment  against  defendant;  tbe  gandsbee 
appeals.  Affirmed. 

A-  S.  Bozeman  and  B.  F.  Cameron,  Jr.,  botb 
of  Meridian,  for  ai^Uant  C.  B.  Cameron, 
of  Meridian,  for  appellee. 

SMITH,  0.  J.  This  Is  an  appeal  by  a  gar- 
nishee from  a  Judgment  rendered  against 
him  in  a  garnishment  proceeding,  l^e  cause 
was  submitted  to  the  court  below  on  an 
agreed  statement  of  facts  which  recites: 

'^at  in  the  months  of  September  to  Decem- 
ber, inclnslre,  1914,  the  defendant,  J.  T.  Fitz- 
gerald, became  Indebted  to  the  plaintiff,  A.  W. 
Crawley,  in  the  amount  of  (90.25  for  groceries 
and  merchandise  furnished  the  family  of  said 
J.  T.  Fitzgerald  at  Meridian,  Miss.  That,  oa  the 
20th  day  of  February,  191S,  the  defendant,  J. 
T.  Fitsgerald,  filed  a  voluntary  petition  in  bank- 
ruptcy m  the  District  Court  of  the  United  States 
for  the  Southern  Division  of  the  Northern  Dis- 
trict of  Alabama,  sitting  at  Binnincham,  in  said 
state,  and  was,  on  that  day,  adjudged  a  bank- 
rupt. That  he  scheduled  his  said  indebtedness 
to  the  plaint^  A.  W.  Crawley,  and  that  the 
plaintiff,  A.  W.  Crawley,  was  notified  of  the 
said  bankruptcy  proceeding.  That  the  plaintiff, 
A.  W.  Crawley,  did  not  prove  hi»  debt  in  said 
foankmptcy.  but  on  the  12th  day  of  March,  1915, 
instituted  this  suit  against  the  defendant,  J.  T. 
Fitzgerald  on  said  debt  before  B.  Clay,  justice 
of  the  peace,  at  Meridian,  Miss.  That  on  the 
ittb  day  of  March,  1915,  a  summons  was  served 


on  tbe  defendant  by  leaving  a  copy  tberecrf  with 
his  wife,  Mrs.  J.  T.  Fitzgerald,  at  Meridian, 
Miss.,  and  thereafter,  on  the  26th  day  of  April. 
1915,  judgment  by  default  waa  rendered  in  said 
case  by  said  justice  of  the  peace  in  favor  of  the 
plaintiff  against  the  defendant  for  $90.25  and 
costs,  and  thereafter,  in  said  bankruptcy  pro- 
ceeding, the  said  J.  T.  Fitzgerald  filed  his  peti- 
tion for  a  discharge,  and  was  duly  discharged 
on  the  15th  day  oi  July,  1016,  and  thereafter 
on  the  14th  day  of  August,  1916,  the  plaintiff 
procured  a  writ  of  garnishment  on  said  judg- 
ment to  be  Issued  by  said  justice  of  the  peace 
and  to  be  served  upon  the  Alabama  Great 
Southern  Railroad  Company,  garnishee,  returna- 
ble «i  the  23d  day  of  August  1915.  The  gar- 
nishee failed  to  answer  tbe  ssid  writ  on  the  re- 
turn day  and  in  the  form  required  by  the  stat- 
ute, and  on  the  7th  day  of  September,  1915,  botii 
the  defendant  and  the  garni^ee  filed  th^r  mo- 
tions before  said  justice  of  the  peace  to  quash 
the  writ  of  garnishment,  as  per  said  motions  on 
file  among  the  papers,  and  at  the  same  time  the 
plaintiff  orally  moved  the  court  for  a  judgment 
against  the  garnishee  for  failure  to  answer.  l%e 
motion  of  the  plaintiff  was  overmled,  and  the 
motiuiB  of  tbe  defendant  and  garnishee  were 
sustained  by  the  said  justice  <^  the  peace,  and 
from  said  judgment  of  the  said  jnsuoe  m  the 
peace  this  appeal  is  prosecuted," 

The  record  does  not  disclose  any  express 
disposition  in  the  court  below  of  Fitzgerald's 
motion  to  quash  the  writ  of  garnishment, 
but  awards  appellee  a  recovery  against  the 
gami^ee  for  the  amount  of  the  Judgment 
against  Fitzgerald.  The  garnishee  alone  ap- 
peals. 

Among  the  Questions  raised  by  counsel  for 
appellee  are  the  power  vel  non  of  the  Justice 
of  the  peace  to  permit  the  motloos  to  quash 
the  writ  of  garnishment  to  be  filed  after  the 
return  day  of  the  writ,  and  the  validity  of 
Fitzgerald's  discharge  in  bankruptcy;  but 
the  qu^tlon  which  Ilea  at  tbe  threshold  of 
this  appeal  is  the  right  vel  non  o^  the  gar- 
nishee to  complain  of  the  Judgment  rendered 
In  the  court  below,  and  from  which  the  ax»- 
peal  to  this  court  Is  prosecuted. 

[1.2]  Appellee's  Judgment  against  Fitz- 
gerald is  not  Toid;  Fitzgerald's  discharge  In 
bankruptcy  being  simply  a  bar  to  the  en- 
forcement thereof,  If  pleaded,  and  in  a  pro- 
ceeding to  enforce  a  Judgment  rendered 
against  a  bankrupt  during  the  pendency  of 
the  bankruptcy  proceedings  the  right  to  plead 
a  discbarge  rendered  in  such  a  proceeding 
"Is  personal  to  the  bankrupt,  and  where  he 
does  not  rely  thereon  It  cannot  be  set  up  by 
another."  7  G.  S.  415  et  seq.;  CoUler  on 
Bankruptcy  (10th  Ed.)  366.  The  cases  dted 
by  counsel  for  api>ellant  to  the  cmitrary  deal 
with  Judgments  rendered  within  fottr  nMmtha 
prior  to  tbe  filing  of  tbe  petition  In  bankrufit 
cy,  and  have  no  appUcatlm  here. 

CS]  Our  utatntes  do  not  provide  any  special 
procedure  by  wbicb  a  disfdtarged  bankrupt 
can  be  relieved  of  a  Jtidgmmit  against  talm, 
prior  to  blB  discharge;  but  there  are  at  least 
two  ways  by  which  soch  relief  can  be  obtain- 
ed: First,  by  motton  In  the  court  rendering 
the  Judgment  for  a  perpetual  stay  of  execu- 
tion.   Boynton  v.  Ball,  121  U.  S.  457,  7  Sup. 
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Ct.  981.  30  L.  £».  986;  Barnes  Hfg.  C6.  t. 
NcrdeD,  7  Am.  Bankr.  Rep.  653 ;  Hellman  v. 
tioldstone,  161  Fed.  913,  88  C.  a  A.  604,  20 
Am.  Bankr.  Rep.  S39.  Secfnd.  by  motion  to 
Quasb  any  process  Issued  thereon. 

Fitzgerald,  therefore,  had  the  rt^t  to 
seasoDably  more  the  justice  of  the  peace  to 
quash  the  writ  of  gamlahment;  bnt  the  gar- 
nishee did  not  Conaeqvently  the  garnishee, 
the  only  appellant  here,  has  no  right  to  com- 
plain of  the  Judgment  by  which  the  court  be- 
low declined  to  quash  the  writ  and  directed 
It  to  pay  the  money  due  by  It  to  Fitzgerald 
to  appellee.  It  appellant  owes  Fitzgerald  the 
moaey,  and  its  failure  to  deny  owing  him 
we  must  presume  that  It  does,  whether  It 
pays  the  money  to  Flt^erald  or  to  appellee 
can  be  of  no  concern  to  It,  provided  only  It  Is 
protected  from  having  to  pay  It  tvrtce. 

But  It  Is  said  by  counsel  for  appellant  that 
ntzgerald'a  motion  to  quash  the  writ  was 
decided  In  his  fiivor  In  the  court  below; 
therefore  he  has  nothing  from  which  to  ap- 
peaL  We  do  not  so  understand  tiie  record. 
Cor  th«  Mily  Judgment  tendwed  directed  ap- 
pellant to  pay  the  money  to  aroellee,  thereby 
necessarily  duylng  Fltsgerald's  motion  that 
the  writ  of  garnishment  be  quashed. 

Afflrmed. 


ROBINSON  V.  DB  LONG.    (No.  20168.) 

(Sapreme  Court  of  MissisBippI,  DIvIbIoq  A. 
Jnly  8,  1018.) 

L  WoBK  AND  Labor  «=>14(2)  —  Buildino 
ComsAOV— CoNTBACToa's  FAix-tmE  to  Com- 
pute THE  CONTKACT. 
A  contractor  failing  to  perform  bis  cootract 
to  build  a  bouK  can  recoTer  the  value  of  ma- 
terials Daed  and  labor  expended  by  him  only  if 
his  faflnre  was  ihe  rceolt  of  the  owner's  prior 
breach  of  the  contract. 

2.  ooktbacts  «s»214— boildiho  contbact^ 
Patmest— Application  . 

Without  an  agreement  to  the  contrary,  the 
mcmer  due  a  centractw  by  reason  of  changes  in 
the  original  plan  of  a  boose  is  doe  and  payable 
at  the  same  time  and  under  the  same  con- 
ditions as  money  due  undiex  dw  original  am- 
tract. 

3.  CoNTBACTS  «=9301(2)— Buildino  C^ntbaot 
—Acceptance— Owner's  Possession. 

Ad  owner  by  taUog  poesewion  of  an  an- 
Gained  house  and  appropriatios  It  did  not 
thereby  accept  the  contractor's  won  and  become 
liable  th««for,  as  the  house  tm  the  owner's 
land  became  bis  property,  and  he  was  neither 
bound  to  remove  it  nor  abstain  fn»n  using  it. 

4.  OoNTBACTs  «=»319(1)— Buildm's  Default 
—Compensation  fob  Pabtial  Pebfobmance 
—Divisible  Costbact. 

Where  a  botider,  without  justification,  fails 
to  substantially  perform  contract  and  owner 
cannot  avoid  ben^ts  by  reason  of  labor  and 
materials  attached  to  his  freehold,  the  builder 
is  not  entitled  to  any  compensation  for  his  par- 
tial performance  unlos  the  cratract  is  divisi- 
ble. 

Appeal  firom  Chancery  Court,  Tallahatchie 
County:  Joe  May,  Chancellor. 

Suit  by  B.  d  De  Long  against  Jerry  Rob- 
inson with  answer  made  a  cn«a4>Ul.  Be- 


port  of  master  approved,  and  decree  entered 
in  accordance  therewith  for  plaintiff,  and 
defendant  anteala.  Revqrsed,  and  bill  dls- 
mlseed. 

Hays,  Stingily  ft  WUtteD,  of  Smnner,  and 
Wells,  Hay  ft  Sanders,  of  Jadcson.  for  ap- 
pellant. A.  A.  Hearst,  of  Sumner,  tor  ap* 
p^lee. 

SMITH,  C.  J.  This  Is  a  suit  In  equity  In- 
stituted by  appellee  to  recover  from  appel- 
lant an  alleged  balance  due  him  by  appel- 
lant for  material  and  labor  used  end  ex- 
pended by  appellee  In  building  a  house  for 
appellant.  Appellant  made  his  answer  a 
cross-bill  and  sought  to  recover  from  ain^el- 
lee  damages  allegwl  to  have  been  sustained 
by  him  because  of  appellee's  fiiUure  to  build 
the  bouse  according  to  his  contract  so  to  da 

The  cause  was  submitted  to  a  master,  who 
heard  the  evidence  and  reported,  In  sub- 
stance; 

That  "some  time  in  Febroary,  1914,  complain- 
ant De  Long  and  defendant  Jerry  Robinsoo  en- 
tered into  an  oral  contract  whereby  said  De 
Long  was  to  furnish  material  and  labor  for  and 
to  build  for  said  defendant  a  residence  houso 
with  tbs  residence  of  one  Mrs.  Webb  as  a 
model,  with  certain  dianges.  and  lor  wbldi 
Robinson  was  to  pay  De  Long  the  sum  of  $S,- 
432";  that  De  Long  commenced  the  erection 
of  the  house,  and  as  the  work  progressed  Robin- 
son made  certain  cbanges  in  the  plan  tbere<rf, 
which  De  Long  executed,  and  for  whidi  Rob- 
inson should  pay  him  the  sum  of  $745;  "that 
some  time  in  August,  1914,  said  De  Long  prac- 
tically abandoned  work  on  said  house,  because 
said  Robinson  iiad  ceased  to  advance  money 
for  the  purchase  of  material  and  tor  the  pay- 
ment of^  labor  for  the  construction  of  same: 
and  that  said  Robinson  took  possession  of  said 
house,  moved  thereto  and  appropriated  It  to 
his  use,  and  purchaficd  materials  and  employed 
labor  for  further  work  on  it  in  accordance  with 
the  plane  of  said  contract  as  finally  amended, 
or  oianged;  that  said  house  has  never  been 
completed  accordlne  to  the  plans  of  said  con- 
tract, as  amended";  that  the  payments  made 
De  Long  by  Robinson  amount  to  $2,864.48; 
that  "the  reasonable  value  of  the  materials  and 
labor  furnished  and  the  work  done  by  the 
said  De  Long  towards  the  construction  of  said 
bouse  at  the  time  it  was  taken  over  by  said 
Robinson  Is  the  sum  of  $3,426.42;  and  that, 
as  a  credit  against  this  sum,  said  Robinson  is 
entitled  to  the  sum  of  $2,664.43.  I  find  that 
the  complainant,  E.  C.  De  Long,  Is  entitled  to 
recover  of  the  defendant,  Jerry  Robinson,  the 
sum  of  $561.99  for  materials  and  labor  fur- 
nished and  for  services  performed  in  the  con- 
struction of  said  house  with  the  costs  of  this 
suit" 

Tb»  report  of  the  master  was  axontrred  by 
the  court  and  a  decree  entered  in  accordance 
therewith. 

Appellee's  bUl  aUeges  that: 

"The  said  defendant,  Jerry  Robinson,  agreed 
to  pay  to  the  complainant  for  building  tbe  said 
bouse  under  the  said  contract  the  sum  of  $3,- 
432,  and  was  to  pay  it  In  Installments  of  parts 
of  Uie  said  sum  as  tbe  work  on  the  house  pro- 
gressed, and  was  to  [wy  in  Installments  from 
time  to  time  approximately  80  per  cent,  of  the 
value  of  the  work  done  and  materials  fur- 
niahed  at  the  time  of  any  given  payment.** 
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This  allegation  was  denied  by  appeUant; 
his  answer  setting  forth  that: 

"Defendant  was  not  to  pay  installments  of 
the  total  contract  price  of  approximately  80 
per  centum  of  the  value  <^  the  materials  fur^ 
nished  and  the  work  done,  bat  that  it  was  ex- 
pressly understood,  stipulated,  and  agreed  by 
and  between  said  parties  that  such  installments 
or  partial  payments  should  not  at  any  time  or 
stage  of  the  work  of  construction  exceed  the 
fixed  percentage  of  said  totel  oonsideration  of 
60  until  the  said  contract  was  fully  complied 
with,  the  said  dwelling  completed  in  accordance 
with  the  plan  and  specificatituis  for  same,  de- 
livered over  to  and  accepted  by  this  defendant, 
when  and  only  on  which  conditlrai  the  balance 
or  as  much  as  40  jfer  centum  of  said  total  con- 
tract price  should  be  paid." 

When  these  partial  payments  were  to  be 
made  and  the  amount'  thereof  does  not  ap- 
pear from  the  pleadings,  evldwice,  or  report 
ctf  the  master;  nor  does  It  appear  from 
ther  the  evidence  or  the  report  of  the  mas- 
ter whether  the  per  ceoL  ot  the  contract  ivlce 
of  the  house,  whldi  these  partial  payments 
were  not  to  exceed,  was  80  per  cent  as  claim- 
ed by  ai^leev  or  60  pet  cent  aa  dalmed  by 
an>eUant. 

[1]  Appellee,  having  failed  to  carry  ont 
bl8  contract  to  build  the  house,  can  recover 
the  value  (tf  materials  nsed  therein  and  la- 
bor apended  thereon  by  him  only  In  event 
his  fiiflure  so  to  do  was  the  result  of  a  prior 
breadi  of  the  contract  by  appellant  The  al- 
lied breadi  therecrf  by  appellant  was  his 
failure  to  pay  appellee  80  per  coit.  of  the 
contract  price  of  the  house  as  the  work  pro- 
gressed. Assuming  for  the  sake  of  argu- 
ment that  appellant  made  snch  an  agreement, 
he  was  not  in  default  wh^  appellee  aban- 
.  doned  bis  contract,  for  It  ai^ars  from  the 
master's  report  that  the  value  of  the  work 
done  and  materials  furnished  by  appellee 
was  $3,426.42,  SO  per  cent  of  which  is  $2,- 
741.14,  and  the  payments  that  appellant  had 
then  made  to  appellee  amount  to  $2,864.43. 

[2]  But  It  Is  said  by  counsel  for  appellee 
thst: 

"Appellee  had  the  right  to  apply  any  of  the 
payments  made  to  him  by  tlie  appellant  to  the 
payment  of  this  indebtedness  of  $746,  for 
the  chanffes  as  the  chanftes  were  made,  and  as 
the  work  progressed.  This  is  the  very  thing  that 
the  master  evidently  found  that  the  appellee 
had  done.  So  after  applying  the  payments 
made  by  the  appellant  to  the  nill  discharge  of 
the  Indebtedness  for  the  changes  as  aforesaid, 
It  would  leave  the  appellant  far  In  arrears  for 
the  work  according  to  the  original  contract, 
and  justify  appellee  in  quitting  the  work." 

As  we  understand  this  contentlwi,  the  $74S 
due  appf'llce  for  the  changes  in  the  plan  of 
and  additions  to  the  house  by  him  should  be 
deducted  from  the  $3,426.42  found  by  the 
master  to  be  the  total  value  of  the  material 
furnished  and  labor  done  by  appellee,  leav- 
ing a  balance  of  $2,681.42,  on  which  would 
have  been  due  appellee  on  the  SO  per  cent,  ba- 
sis the  sum  of  $2,145.14,  to  the  payment  of 
which  should  be  applied  the  difference  be- 
tween $2,864.43,  the  full  amount  paid  ai^lle^ 


and -the  $746  doe  Um  for  the  dungsa  In  and 
additions  to  the  original  i^an  of  the  house, 
whldi  Is  $:^18.48,  tbmby  leaTlnc  ^vpel- 
lant  In  arrears  on  hla  partial  payments  of 
$2S.71.  One  sufficient  anawer  to  this  cwten- 
ticHDi  la  that.  In  the  absence  of  an  agreement 
to  the  contrary,  the  money  due  appellee  be- 
cause of  the  dwngee  In  and  addttlons  to  the 
original  ^n  of  the  bouse  Is  due  and  payable 
at  the  same  time  and  uaOsr  the  same  condi- 
tlons  as  the  money  doe  nndor  the  contract 
as  originally  entered  tnta 

[S,  4]  But  again  it  is  said  by  cmmsei  for 
app^lee  that: 

"Whw  the  appellant  took  posseedon  of  tiie 
unfinished  house  and  moved  into  it  and  appro- 
priated it  to  his  own  use,  he  thereby  accepted 
the  work  that  had  already  been  done  on  it 
end  became  liable  to  the  appellee  for  the  value 
of  same.  He  could  not  receive  the  benefits  of 
the  work  that  had  been  done  and  refuse  to  pay 
for  it  We  submit  therefore,  that  by  taking 
possession  of  the  building  and  moving  into  it 
and  appropriating  it  to  Sis  own  nee  and  pro- 
ceeding with  the  work,  he  estopped  himself 
from  denying  his  liabilil^  and  waived  any  and 
all  rights  that  he  might  otherwise  have  nod  to 
complain  that  the  appellee  had  abandoned  Us 
contract" 

There  Is  no  merit  In  this  ccmtei^on,  for 
the  reason  that  appellant  could  not  divest 
himself  of  the  possession  of  the  building 
without  at  the  same  time  surrendering  that 
portion  of  his  land  on  which  It  was  situated. 
The  building  being  situated  on  appellant's 
land  became  hlB  property,  and  he  was  neither 
bound  to  remove  it  nor  abstain  from  using  It; 
and  the  rule  Is  that: 

"Where  the  failure  of  the  builder  substantial- 
ly to  perform  Is  willful  and  without  justifica- 
tion, and  the  owner  cannot  avoid  availing  him- 
self of  the  benefits  of  a  partial  performance, 
by  reason  of  the  labor  and  materials  being  at- 
tached to  the  owner's  freehold,  the  builder  is 
not  entitled  to  any  compensation  for  his  par- 
tial penformance,  unl«f4  the  contract  is  a 
divisible  one."  0  O.  J.  819;  Wooten  v.  Read,  2 
Smedes  &  M.  585. 

Bev^ned,  and  bill  dismissed. 


GLOSTEB  LTTHBER  CO.  et  aL  ▼.  WILKIN- 
SON.   (No.  20345.) 

(Supreme  Court  of  MiaelsBippi,  Division  B. 
July  8,  1918.) 

1.  CoKFounons  «=>306— Tobis  or  OwwKoatB 
— PEItSONAL  LiABiLrrr. 

Since  a  corporation's  agent  cannot  be  axh 
thorized  to  CMomit  a  tort  agaits  of  corpora- 
tion who  set  fire  which  burned  plaintifTs  prop- 
erty were  personally  liable  if  negligoit 

2.  FiBEB    «=S>7— SETTUrO    FlU— BlOBT  TO 

Dauaoes— Pbhaltt. 
Under  Code  1906,  |  4988  (Hemingway's 
Code.  S  3257),  imposing  penalty  for  setting  nre 
negligently,  one  damaged  by  fire  so  set  may  sue 
in  one  action  for  actnol  wnages  and  the  pen- 
alty. 

Appeal  from  Circuit  Oonr^  Amlto  Oonn^ ; 
R.  B.  Jackson,  Judge. 

Action  by  Z.  J.  Wilkinson  against  the  Glost- 
er  Lumber  Company  and  others.  Judgment 
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for  plalHtU^  and  defbnduits  vni^  Af- 
flrraed. 

J.  T.  Lowrey,  of  Gloster,  for  ai^llBnta. 
a  T.  Gordon,  of  Ubert;.  for  app^lee. 

STEVIQNS,  J.  AppeUee.  as  plalntifT  In.tbe 
coort  below,  Instituted  this  action  for  dam- 
ages against  appellant,  Oloster  Lumber  Com- 
pany, a  corporation  owning  and  operating  a 
sawmill  and  logging  railroad,  and  against  W. 
J.  Allen,  woods  8iH)erlntendent,  J.  S.  Ball, 
team  foreman,  and  Clyde  Webl^  the  section 
foreman  ot  the  said  corporation.  It  is  charg- 
ed In  the  declaration  that  the  defendant  cor- 
poration, acting  through  lt«  said  oOSceis  and 
agents,  willfully  and  wantonly  set  fire  to  and 
burned  over  about  50  acres  of  woods  land,  the 
property  of  the  plaintiff,  and  destroyed  many 
of  the  small  trees  and  much  of  the  under- 
growth and  grasses,  and  Injured  the  soil  of 
the  land,  to  the  alleged  damage  of  the  plain- 
tiff in  the  sum  of  $300.  By  a  second  count  in 
the  declaration  the  plaintiff  claims  the  statu- 
tory penalty  of  $150,  The  defendants  inter- 
posed the  plea  of  general  Issue,  and  gave  notice 
of  an  alleged  mncnal  agreraient,  by  the  terms 
of  which  It  la  arerred  that  plalntlflT  consented 
that  the  woods  should  be  burned  off  before 
the  locomotlTe  of  the  defradant  corporation 
shoold  begin  to  operate  along  the  track,  which 
the  defendant  had  constructed  across  said 
lands  and  through  said  woods.  On  the  trial 
of  the  case  there  was  proof  tending  to  show 
that  the  parties  discussed  the  advisability  of 
burning  aK  the  woods  some  months  prior  to 
June,  1916,  the  month  in  whldi  the  woods 
were  actually  bnnied,  but  the  testimony  for 
the  plaintiff  tended  to  show  that  there  was  no 
agreemmt  to  bom  the  wooda  Id  Jun^  and 
espedally  without  notice  to  the  plalnUff.  The 
dtittedants  did  not  deiq^  the  actual  burnlns 
of  the  woods;  the  only  Issue  was  wbetber  the 
ptalntUC  consulted.  It  Kppoun  that  the 
woods  ooperlntenden^  directed  that  a  small 
strip  of  woods  Immediately  adjacent  to  the 
right  of  way  ahovld  be  burned  off,  and  the 
section  foronan,  acting  under  Instractiws 
from  the  general  superintendent,  took  the 
section  hands  and  did  the  work.  Tbie  Are, 
bowevor,  crossed  over  aiuk  beyoid  the  atrip 
wtltSi  the  defttdanta  attonpted  to  barn,  and 
damaged  a  large  portion  of  the  plalntUTs 
jwemtaea.  There  waa  a  verdict  for  the  plain- 
tiff In  the  sum  of  f  12S^  and  from  flie  jodg- 
ment  baaed  thereon  the  defendanta  prosecute 
this  appeal. 

[13  Two  points  are  argued  on  appeal:  First, 
I2iat  there  should  have  been  a  peremptory 
Instruction  In  ftvor  ot  the  officers  end  ag»its 
of  the  cfwpinatlon;  and,  second,  that  the  ver- 
diet  li  ezcesBtTe.  At  the  conclusion  (tf  the 
teatimoiiy  ttw  oonrt  directed  a  verdict  In 
favor  of  J.  8.  Ball,  the  team  foreman,  bat 
overruled  an  application  for  a  peremptory 
diarse  in  favtw  of  Hr.  Allen,  the  general 
wooda  adperlntendent,  and  Mr.  Webb,  the 
section  foronan.  It  la  contended  that  the 
acte  of  the  offlccm  and  agents  ot  the  corpora- 
TOS0.-7 


tlon  wer^  on  tbe  occaaton  oompIatBed  ot  the 
acta  vt  the  corpwatlon  itself  and  that  Uie  de- 
f^Klanta  Allen  and  are  not  personally 

UaUe.  Tben  ia  no  merit  •whatever  in  thia 
contention.  This  la  an  action  aialnst  aU  ot 
the  defendanta  aa  joint  tort-feaaera.  Upon 
tbe  aame  prlndiae  that  tliera  la  no  agei^cr  In 
the  oommisalon  ot  a  mladaaefuior.  an  agent 
of  a  ccnpOTathm  or  of  an  Indi^oal  cannot  be 
auttaorlaed  or  Ucoiaed  to  eommlt  a  tort  Aa 
said  1^  the  Supreine  Oourt  ot  Tenneasee  In 
Nnnn^ly  v.  Southera  Iron  Co.,  M  Tenn,  897. 
29  S.  W.  Sei,  28  U  R.  A.  421: 

"If  the  agsnt  of  a  cwporation  or  of  an  in- 
dividual CMomits  a  tort,  the  agent  Is  clearly 
liable  for  the  same;  and  it  matters  not  what 
llBbility  may  attach  to  the  principal  for  the 
tort,  the  ageat  must  respond  in  damages  it  called 
up<Hi  to  do  so.  This  prindi^e  is  absolutely  with- 
out exception,  is  founded  upon  the  soundest  legal 
analoglea,  and  the  wisest  public  policy.  It  la 
aanetioDed  bv  both  reason  and  justice,  and  com- 
mends itself  to  every  enlightened  conscience. 
To  permit  an  agent  of  a  corporation.  In  carry- 
ing on  its  business,  to  Inflict  wrong  and  injuries 
upon  others,  and  then  riilald  himself  from  lia- 
bility b^lnd  bis  vicarious  character,  would  ot- 
ten  both  sanction  and  encourage  the  perpetration 
of  flagrant  and  wanton  injuries  by  agents  of 
insolvent  and  Irremonsible  coirporatioaB.  It 
would  serve  to  Btimiuate  the  seal  of  reqionadble 
and  solvent  a^ts  of  irrespcm^Ue  and  insolvent 
eorporatioDB  lo  their  efforts  to  repair  the  ahat- 
tered  fortunes  <^  their  failing  pnncipals  upon 
tbe  ruins  of  the  rights  of  othera?* 

[2]  The  proof  In  the  case  at  bar  JustUles 
the  jury  in  flndlng  that  Allen  and  Webb  were 
active  participants.  A  corporation  must,  ot 
course,  act  througli  Ita  agents,  and  It  must 
respond  In  damages  for  any  injury  Inflicted 
by  Its  ottlcers  and  agents  acting  within  the 
scope  of  their  duties.  But  the  mere  fact  that 
the  corporation  itself  Is  liable  In  no  wise 
exempts  Its  otncers  and  agents  from  personal 
liability  for  positive  wrongdoing.  There  Is 
a  vast  difference  between  nonfeasance,  or 
mere  omission  of  duty  by  the  agent  of  a  cor- 
poration, and  misfeasance,  or  positive  acts 
of  wrongdoing.  This  distinction  was  made 
clear  by  our  court  In  Feltus  v.  Swan,  62  Miss. 
41S.  Tbe  testimony  justified  the  conclusion 
that  the  defendants  vlolnted  our  statute 
against  setting  out  fire  (section  4988.  Code  of 
1900,  section  32u7,  Hemingway^  Code),  and 
they  may  well  have  congratulated  themselves 
that  tile  jury  did  not  Impose  the  statutory 
penalty.  All  must  know  that  fire  Is  a  dan- 
gerous and  destructive  agwiey.  For  this  rea- 
son Che  public  policy  of  our  state  condemns 
the  willful,  reckless,  or  unlawful  setting  out 
of  fire,  and  tbe  statute  declares  that  any  per- 
son who  shall  set  on  fire  any  lands  of  another, 
or  shall  wantonly  or  negligently  or  carelessly 
allow  any  fire  to  get  cm  the  lands  of  another, 
shall  b.>  liable,  not  only  for  all  actual  dam- 
ages, but  fbr  a  statutory  penalty  of  $150  In 
favor  of  the -owner  of  the  premises.  Under 
ttits  statute  the  owner  may  sue  fbr  actual 
and  statutory  damages  In  one  proceeding. 
GUcbrUt-Fordney  Oo.  v.  Parker.  109  Miss. 
445,  69  SoutlL  290.  Upon  the  UabtUty  of  an 
officer  of  a  corporation  for  ite  torts,  many 
casea  are  found  in  the  note  to  Nunnelty  r. 
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Soothern  Iron  OomptLoy,  snpra ;  and  for  tbe 
UaMUty  of  a  servant  or  agent  generally  for  a 
treqmn  or  wrongdoing  there  is  a  farther 
instructlTe  note  to  the  case  of  Hodgson  t. 
St  Panl  Power  Oo^  60 1«.  R.  A.  614.  Bat  the 
principle  upon  irtilch  UaUlity  Is  here  based 
Is  donentary,  and  the  oondusioa  readied  by 
the  learned  trial  cxmrt  needs  no  reference  to 
tbe  many  authorities  whidi  might  be  collated 
to  the  point  Tbe  most  learned  lawyer  conld 
not  pen  a  diarter  saccessfally  licensing  tres- 
pass or  wrongdoing,  and  especially  the  wlll- 
fnl  burning  of  another's  property,  and  no 
officer  or  ag»it  can  Und  shelter  under  any 
audi  charter  of  his  prlndpaL 

We  cannot  say  that  the  verdict  la  ezoeaslTe. 

Affirmed. 


HOWZB  et  aL  T.  ROOK  LUMBER  CO* 

(No.  20&09.) 
(Supreme  Conrt  of  Mlaedssip^  DIvlBlon  A. 
Jnly  S,  imS.) 
Taxation  «=»73&-Sazji  roa  Taxbs— Bight 

OF  PU&CHASEB. 
Where  land  was  sold  for  taxes,  and  between 
sale  and  time  for  redemption  delingaent  ownera 
■old  hooae  to  defendants,  who  tore  it  down  and 
used  lumber  for  bnildines  on  other  land,  pur- 
chaser at  tax  sale  could  recorer  the  Talne  of 
the  bouee,  bat  had  no  lien  on  other  land  there- 
for. 

Appeal  from  Chancery  Court,  CoTlngton 
County ;  D.  M.  Rassell,  Chancellor. 

Suit  by  the  Rooli  lAimber  Company  against 
Mrs.  Mamie  Howze  and  another.  From  de- 
cree for  complainant,  d^endanta  appeal.  Af- 
firmed in  part,  and  reversed  In  part 

Mounge^  &  Bishop,  B.  L  Dmt,  and  G.  H. 
Merrell,  all  of  CoUtas,  for  appellants.  Cham- 
bers &  TrebbolBa,  of  Jadc8<»i,  and  D.  A.  Mdn- 
tosh  and  H.  U.  Mcintosh,  both  of  CoUlna,  for 

appellee. 

STKBS,  J.  ^e  aK>dlee  pnrcbased  a  cer- 
tain lot  In  the  town  of  Collins  at  a  sale  made 
by  the  tax  collector  for  uiQiald  taxea  Hie  tax 
deed  was  filed  In  the  office  of  the  diancn-y 
derlc  and  the  property  waa  not  redeemed 
Mthtn  the  period  allowed  by  law.  Situated 
upon  the  lot  sold  for  taxes  waa  a  boose.  Be- 
tween the  time  of  the  sale  by  the  tax  ocdlector 
and  before  the  period  of  redemption  had  ex- 
E^red  the  delinquent  owner  of  the  land  sold 
the  house  to  the  appdlants  for  the  sum  of 
$126.  The  appellants  tore  the  house  down 
mid  used  the  lumber  from  same  for  some 
buildings  on  some  land  .owned  by  than. 

After  the  redempdoo  period  had  exi^red 
and  the  appellee  had  been  ddiTered  its  deed 
to  this  lot  It  filed  tills  suit  in  tbe  diancery 
court  against  the  appdlanta,  the  former  own- 
er of  the  land  who  had  sold  the  house,  and 
cwtaln  other  partlee.  The  bill  prayed  tor  a 
personal  decree  against  appellants  for  tbe  val- 
ue  of  the  house,  and  also  that  a  lien  be  es- 
tablished upon  the  land  of  vpdlants  upon 
which  they  used  the  lumber.   A  final  decree 


was  CTtered  granting  a  personal  decree 
against  the  appellants  for  the  value  of  the 
house,  and  also  establishing  a  lioi  upon  this 
land  and'  decreeing  that  It  be  sold  upon  de- 
salt of  payment  of  the  personal  decree. 
From  this  decree  an  appeal  la  prosecuted. 

Hiat  appellee  is  entitled  to  recorer  the  ral- 
ue  of  the  bouse  is  settled  In  the  case  of  Pool 
T.  Elite  et  aL,  64  Miss.  555,  1  South.  725. 
There  Is  no  -etatutory  or  conunou-Iaw  Uen 
up<Hi  the  appellanta'  land.  It  was  therefore 
error  to  so  deoree. 

The  decree  will  be  affirmed  as  to  the  person- 
al decree  against  awellants.  and  reversed  as 
to  the  lien  on  the  land. 

Affirmed  in  part,  and  rerorsed  In  part 


HILL  T.  STATE.    (No.  20190.) 
(Supreme  Court  of  Missisripi^  DlTlsion  A. 
July  8.  191&) 

1.  OBiicnf  AL  Law  «s9720(9)  —  Abqument  or 

DiBTBICT  AtTOBKET. 

In  mnrder  case  district  attorney's  argument 
laying  stress  on  what  witness  who  was  with 
deceased  when  he  was  rtiot  toii  other  persons, 
and  then  treatinc  such  hearsay  statementa  as 
evidence  that  defendant  shot  without  provoca- 
tion, was  improper  as  appeal  to  convict  on 
hearaay  testimony  of  rebuttal  witnesses. 

2.  Cbihinai,  Law  «=»783(2)  —  Tbiai.  —  In- 
STBuoTioer. 

Instraction  held  plain  and  unambignoos, 
and  correctly  to  state  rule  law  that  certain 
hearsay  testimony  of  rebuttal  wltneases,  as  to 
what  witness  who  was  with  deceased  when  he 
was  shot  told  them,  could  Mily  be  used  as  go* 
ing  to  credibility  of  witness. 

3.  CaiMiiTAi.  Law  «s»673(3)— Instbuctioh— 
Nkcbssitt. 

Where  district  attorney  erroneously  argued 
certain  hearsay  testimony  introduced  in  re- 
buttal as  direct  evidence  that  defendant  shot 
deceased  without  provocatiMi,  instruction  that 
hearsay  testimony  could  only  be  used  as  going 
to  credibility  of  witness  sought  to  be  rebutted 
should  have  been  given. 

Appeal  from  Circuit  Court  Webster  Coun- 
ty; H.  H.  Bodgers,  Judge. 

Pink  Hill  was  convicted  of  murder,  and 
he  appeals.   Reversed  and  remanded. 

Dunn  St  Patterstm  and  McKelgney  &  Lath- 
am, all  of  Bupora,  for  ai^llant  Earle  N. 
Floyd,  Asst.  Atty.  Oen.,  for  the  State. 

SYKES,  J.  Pink  Bill  was  convicted  of 
miurder  and  sentenced  to  the  p^tentlary 
for  life,  from  which  seutence  this  appeal 
is  prosecuted. 

nie  ancmtradlcted  testimony  diows  that 
the  deceased,  Aualv  Townsend,  on  the  morn- 
ing of  the  kUllng  told  Pink  HUl  that  he 
would  kUl  him  tMBfwe  sundown,  ^e  also 
made  this  statement  to  several  oth^  wit- 
nesses in  the  case.  Tbe  aivellant  Pink  HUl, 
was  onployed  to  carry  the  mall  between  the 
depot  and  Uie  post  office  In  tlie  town  of  Bn- 
pora.  After  this  threat  ot  the  deceased  tire 
an>ellant  procured  a  plstid  from  the  draw- 
er of  the  station  agent  in  the  town  of  Ba- 
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pon.  He  carried  Uie  mall  from  the  dq>ot 
to  ttie  post  omce  about  8  o'clock  in  the  after- 
nooa,  and  was  oa  his  way  from  the  post 
office  back  to  the  dei>ot  when  the  killing  oc- 
curred. The  teBtimoDj  about  the  actual 
facts  r^aUns  to  the  kiUlns  Is  contradlchBT* 
The  testimony  for  the  state  showed  that  a^ 
pellant  walked  up  and  shot  the  deceased 
when  the  deceased  was  not  looUns  toward 
^ipellant  and  was  not  aware  of  his  ^p- 
proadi,  bat  was  stan^ng  on  the  e^  of  the 
sidewalk  with  his  hands  behind  him.  The 
testlnuHV  Introduced  by  the  app^ant  show- 
ed that  the  deceased  sav  Pink  Hill  comlnft 
and,  when  Hill  was  within  a  few  fert  of 
Um,  stodc  his  li^t  hand  In  his  onralls  as 
If  to  draw  a  weapoxu  The  imcontradicted 
testSmtmy  dwws  that  the  deceased  was  tak- 
ing to  a  man  by  the  name  of  James  West 
at  the  time  he  ma  shot  West  testllled  on 
bdialf  of  the  appelant  His  testimony  cor- 
roborated that  ot  defoidknt  Umselt 
namdy,  that  Townsnd  saw  Hill  approadh- 
iDg  and  made  an  attempt  to  pot  his  li^t 
hand  in  his  oreralls.  On  crosfrezsminatton 
the  witness  West  was  asked  by  the  district 
attorn^  trtteOier  or  not  at  a  certain  lirery 
stable  AwUy  after  the  kUllng  he  did  not 
state  to  three  white  men,  naming  them,  that 
Townsend  did  not  see  Pink  HlU  at  all  and 
did  not  know  who  shot  him.  The  witness 
dolled  making  this  statement  He  was  fur- 
ther asked  on  cross-examination  if  he  did 
not  state  to  two  white  men  at  or  near  a 
public  well  in  the  town  Bhortly  after  the 
killing  that  Townsend  dH  not  know  who  shot 
him  and  that  Hill  ihot  Townsend  wltboot 
proTocati<Hi.  The  witness  also  denied  mak- 
ing this  statement  Several  of  these  white 
men  testified  in  rebnttal  to  the  t&ct  that 
West  made  sabstantlally  these  statements 
near  the  liver;  stable  and  near  the  public 
well.  Objections  and  exertions  were  made 
to  this  rebuttal  testimony. 

In  his  closing  argument  to  the  Jury  the 
district  attorney  used  this  language: 

"Who  knows  better  bow  this  thing  happened 
tiian  James  West?  While  it  was  fresh  fn  his 
ndnd,  what  did  he  tdl  Bfr.  Sudy?  That  he 
•hot  him  without  movocation;  that  it  was 
so  close  to  his  &ee  mat  it  bnmed  him.** 

This  argamrat  was  objected  to,  obJecU^m 
ovemded.  and  exc^Uon  taken.  WhweniK 

on  the  district  attorney  proceeded: 

"That  while  this  thing  was  yet  fresh  and 
barning  in  his  conscience  and  upon  his  mind, 
before  be  had  a  conference  with  anybody,  what 
did  he  do?  H«  roes  oat  there  and  talks  to 
them,  and  what  did  he  t»U  them?  He  told  them 
aboQt  what  he  told  Eudy.  Then,  gentlemen  of 
the  jury,  be  ought  to  know  bow  that  thing  hap- 
pened. There  is  the  man  that  waa  right  by 
Ausby  Townsend  when  Pink  Bill  ihot  him." 

Objection  and  exception  was  taken  and 
overruled  to  this  argument,  and  a  special 
bill  of  exceptions  was  duly  taken  thereto. 

One  of  the  errors  assigned  and  urged  up- 
on this  court  to  reverse  the  case  is  this 
argomoat  of  the  district  attorney.  It  Is  coa- 


tended  bar  tba  appelant  that  this  r^uttal 
testimony  was  no  evidence  of  the  gnllt  or  in- 
nocence of  the  apptilant,  bat  waa  Introduced 
sol^  for  the  purpose  <tf  Impeaddng  the 
credlblU^  of  the  witness  James  West;  that 
the  district  attonny,  however,  by  this  argu- 
ment used  this  tsstlinony  as  aohatantlve  or 
direct  testimony.  It  is  coooeded  by  the  At^ 
taraer  General  that  tills  testimony  was  only 
Introduced,  m  could  only  be  Introdooed,  to 
Inipeadi  the  credibility  of  the  irttness  James 
Weati  and  ma  no  substantive  evidoiee  «f 
the  gnllt  of  the  lov^ant,  but  tlmt  the  argn- 
ment  of  the  district  attoniey  ought  not  to  be 
construed  as  Is  cont«ided  by  the  appellant 

[1]  nils  argument  however,  of  the  dis- 
trict attnney  lays  qiedlal  stress  on  wbat 
James  West  tiA&  Mr.  Budy  and  these  other 
men.  and  then  treata  this  hearsay  statement 
as  evidence  of  how  the  duM^ng  occurred, 
namely,  that  appellant  diot  Townsend  wlth< 
out  provocation.  That  this  tirgumait  is  a 
direct  appeal  to  the  Jury  to  convict  the  ^ 
pellant  upcm  the  hearsay  testimony  of  these 
rebuttal  witnesses  is  too  plain  for  dlscus- 
si<m.  TblM  character  of  argument  has  be«i 
expresdy  condemned  In  the  cases  of  Allw 

State,  66  Hiss.  3SS.  6  South.  242,  and  Mid-  * 
dleton  V.  State,  80  Miss.  Sd3,  31  South.  809. 
In  the  Allen  Case  the  argtunent  of  the  dis- 
trict attorn^  was  not  evea  objected  to  by 
counsel  for  tbe  defendant  In  the  Middle- 
ton  Case  the  rule  Is  thus  ters^  and  cor- 
rectly stated: 

"To  discredit  a  witness  by  showing  that  be 
made  a  ctutradlctory  material  statement  out  of 
court  la  <»ie  thing,  and  it  joBtifles  argnmmt  that 
he  is  unworthy  of  b^^  But  it  u  quite  an- 
other thins,  and  not  jnetified,  to  predicate  an 
argument  for  conviction  on  the  unsworn  con- 
tradictory statement  out  of  court  fn  defrad- 
ant'a  abeence,  as  if  it  were  a  substantive  fsct 
proved."  80  Mies.  303,  SI  South.  810. 

[t,  I]  To  meet  the  erroneous  argument  of 
the  district  attOTuey  above  quoted,  the  ap- 
pellant asked  and  waa  soused  tbe  tcUow- 
Ing  lustructlw: 

"The  court  instructs  the  jury  that  the  evi- 
dence of  J.  E.  Eudy,  C  B.  Ptttman,  and  J.  A. 
Spikes  contradicting  tbe  witnesa  James  West 
must  not  be  conddered  by  the  jury  as  any  evi- 
dence of  the  guilt  or  Innocence  oi  Pink  HlU,  bnt 
must  only  be  considered  as  jsoing  to  tiM  credi- 
bility of  the  witnesa  James  West." 

It  is  cfflitended  by  the  Attorney  General 
that  this  lnstructl(Hi  Is  Incorrect  because  it 
should  have  had  before  the  word  "evidence" 
either  the  word  "direct"  or  "substantive," 
and  for  this  reason  it  was  not  error  In  the 
court  below  to  refuse  the  instructlfm.  This 
Instruction  is  plain  and  tmamblguous,  and 
correctly  states  the  rule  of  law  that  this 
testimony  cotdd  only  be  used  as  going  to 
the  Gredlblllty  of  the  witness  James  West 
It  should  have  been  glv^.  It  was  especially 
Important  that  this  Instruction  be  given  the 
appellant  because  <d  the  erroneous  argu- 
meat  of  the  district  attorney. 

The  Jury  In  this  case  fnMn  the  argnm^t 
of  the  district  attorn^  and  tbe  failure  of 
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the  court  to  grant  tbls  lUBtrnctlon  must  hare 
believed  that  they  could  consider  and  did  con- 
sider as  sabstantlre  evidence  of  the  ^llt 
of  the  appelant  the  testimony  of  these  re- 
battal  witnesses  as  to  the  hearsay  state- 
ment of  James  West  made  to  them  that  HIU 
shot  Townsrad  without  i>roT'Ocatlon. 

Vievli^  the  record  as  a  whole,  we  are 
constrained  to  say  that  the  appellant  has 
not  had  the  fair  and  Impartial  trial  to  which 
he  Is  entitled  under  the  law. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded. 

Reversed  and  r^anded. 


BTBD  et  aL  V.  UNK-NEWCOMB  MILL  & 
LUMBER  CO.   (No.  20085.) 
(Supreme  Court  of  Missis^ppi,  DivisioD  A. 
April  22,  1918.) 

1.  UsuBT  ^=>1S/— Advancements — Statdtk. 

Contract  whereby  coDipany  agreed  to  make 
advances  on  lamber  millea,  compenaation  to  be 
10  per  ceut.  flat,  not  obligating  defendant  to  re- 
pay before  12  mootha,  was  not  naurioua  to  ex- 
tent that  greater  rate  than  20  per  cent  per 
annum  was  contracted  for,  forfeiting  nrindpal 
and  interest  under  Laws  1912,  c.  229, 1  1. 

2.  UsuBT  «=»1S—Advahokmbnts— Expecta- 
tion OF  Lendbb. 

Expectation  of  compauy  making  advance- 
ments that  lumber  ou  which  advancemeots  were 
made  would  itfobably  be  shipped  every  90  daya^ 
or  lem  than  year,  and  tbat  10  per  cent  flat  In- 
terest would  then  be  paid,  could  not  render  con- 
tract usurious  as  calling  for  more  than  20  per 
cent,  per  annum,  forfeiting  principal  and  in- 
terest under  L«wa  1912,  c.  229,  |  1 ;  the  debtor 
not  being  obligated  to  ^ip  and  repay  sooner 
than  one  year  after  advances  were  made. 

3.  UsuBT  Statutes— OoNSisucTiOH. 

Statute  against  usury  moiddhig  penalty  of 
forfeiture  of  principal  and  interest  for  viidatitm 
must  be  strictly  construed. 

4.  USUBT  *=»144— FOBFEITUBE — STATUTE. 

Laws  1912,  a  229,  1  1,  providing  forfeiture 
of  principal  and  all  interest  for  contracting  for 
or  recei^g  rate  erf  interest  f^ater  than  20 
per  cwt.  per  annum,  can  be  3nvoked  by  bor- 
rower only  where  it  is  certain  from  particular 
facts  that  uBuriouB  interest  was  either  contract- 
ed (or  or  received. 

Appeal  from  Chancery  Court,  Yazoo  Coun- 
ty; O.  B.  Taylor,  Chancellor. 

Suit  by  the  Link-Newcomb  Mill  ft  Lum- 
ber Company  against  A.  W.  Byrd,  wherein 
writ  of  sequestration  was  issued  and  levied, 
and  defendant  gave  a  fl^rthcomlng  bond  for 
the  lumber  levied  on,  with  J.  W.  McCllntock 
and  J.  B.  Daniels  as  sureties.  B^om  decree 
for  complainant  against  defendant  and  bis 
sureties,  tta^  appeal.  Affirmed. 

Laws  1012,  e.  229.  I  1,  directed  to  be  im- 
ported, reads  as  follows ; 

"The  legal  rate  of  interest  on  all  notea,  ac- 
counts and  contracts  shall  be  ax  per  cent,  per 
annum ;  but  ccntracts  may  be  made,  in  writing, 
for  paymmt  of  a  rate  of  intuest  as  great  as 
eight  per  cent,  per  annum.  And  If  a  greater 
rate  of  interest  than  eight  per  cent,  shall  be 
etipalated  for  or  received  in  any  case,  all  in- 
terest shall  be  fcofeited.  and  may  be  recovered 
bade,  whether  the  contract  be  executed  or  ex- 


ecutory.  If  a  rate  of  interest  Is  contracted  for 
or  received,  directly  or  indirectly,  greater  than 
twenty  i>er  cent,  per  annam,  the  principal  and 
all  Intereat  shall  be  forfeited,  and  any  amount 
paid  on  such  contract  may  be  recovered  by 
suit." 

On  May  6, 1916,  the  following  contract  was 
entered  into  by  and  between  Link-Newcomb 
Mill  &  Lumber  Company,  a  partnership  com- 
posed of  M.  T.  Link  and  W.  H.  Newcomb, 
and  A.  W.  Byrd.  which  contract  la  as  fol- 
lows: 

"Contract. 
"Bentonla.  Miae..  Uaj  6.  101& 

"A.  W.  Byrd,  Esq.,  Bentonia,  Miss.— Dear 
Sir:  With  reference  to  our  financing  your  mill- 
ing operatitm  near  Bentonia,  we  make  you  the 
following  pn^odtion,  viz.: 

"We  wul  advance  you  once  a  month,  or  ev- 
ery three  weeks  If  preferable,  an  amount  not 
exceeding  f  10.00  per  thousand  feet,  for  all  log 
run  No.  2  common  and  better  inmb^,  of  the 
various  kinds  that  is  now  on  stick  la  your 
yard,  and  wiU  have  becMi  pnt  on  stick  since  pre- 
vious advance,  the  amount  to  be  evidenced  by  a 
report  fiom  yon  of  the  slip  acale,  of  the  Inmber 
at  the  time  each  advance  is  made. 

"The  total  advances  contemplated  under  this 
arrangement  Is  at  no  time  to  exceed  |10,OOO.UO. 
and  the  agreement  will  expire  1^  limitation 
December  31,  191<^  nnlen  sotmnr  abrogated 
mutual  agreement 

"The  title  to  this  lumber  la  warranted  free 
from  all  incnmbrances  and  la  to  remain  in  yon, 
and  the  movement  to  railroad,  sales  and  all 
things  pertaining  to  the  marketing  of  the  lum- 
ber is  to  be  handled  by  you  with  our  knowledge 
and  consent,  but  it  is  expressly  understood  and 
agreed  that  this  advance  shall  conatitute  a  first 
lien  on  the  lumber,  and  when  same  is  sold  the 
proceeds  oi  any  and  all  sales  are  to  be  remitted 
direct  to  us  by  tbe  purchaser,  for  the  credit  at 
your  account,  until  audk  time  as  all  advances 
and  cc«D»ens8tioa  for  said  ftdvaneeB  had  been 
liquidated. 

"Said  lumb«  la  to  be  covered  with  Insurance 
b>  at  least  the  extent  of  $12.00  per  thousand 

feet,  said  insurance  to  be  made  payable  to  ns  in 
the  event  of  a  fire  loss. 

"Our  compensation  for  the  advance  la  to  be 
10  per  cent  flat  on  all  advances  made^  regard- 
less of  tb^r  form,  advances  to  be  evidenced  by 
open  account  kept  by  us. 

"All  lumber  cov^ed  by  these  advances  to  be 
marketed  within  twdve  months  fr<Hn  date  of 
advance. 

"Your  acceptance  of  the  above  will  constitute 
the  agreement  between  us.  Yours  truly,  Link- 
Newcomb  Mill  &  Lumber  Co.*  by  M,  T.  Link. 

"Accepted:  A.  W,  Byrd. 

"Witnesses  as  to  signature:  J.  0.  Day.  O. 
W.  Ward." 

Under  this  contract  tbe  Iiink-NewcomD 
Mill  ft  Lumber  Company  commenced  making 
advances  to  Byrd  on  May  6th  the  date  oC 
the  contract,  and  made  advances  thereunder 
ontil  Febmary  8*  1017,  tbe  total  advancea 
made  thereundw  amoonttng  to  $11,729.91. 
Up  to  Febmary  8, 1917,  Byrd  had  made  pay- 
ments under  the  contract  amounting  to 
758.02. 

On  February  9,  1917,  Link-Newcomb  Mill 
&  Lumber  Company  fllsd  their  bill  against 
A.  W.  Byrd  in  the  (diancery  court  of  Yazpo 
county  lUleging  that  tbey  had.  onder  said 
contract,  which  was  filed  as  Exhibit  A  to 
the  bill,  obligated  themselves  to  advance  to 
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defepdant,  Byrd,  large  rams  of  money  and 
did  advance  to  him  the  sum  of  $11,729.91,  tm 
evidenced  by  an  Itemized  account  filed  as 
Exhibit  B  to  the  bill,  and  tbat  they  received 
in  acoordanoe  with  said  agreraient  the  pro- 
ceeds of  certain  lumber  sold  Byrd, 
amounting  to  $4,756.02,  leaving  unpaM  and 
owing  by  d^endajot  to  complainants  the  sum 
of  $6,973.88. 

The  bill  alleged  that  under  tiie  agreement 
It  was  expressly  stipulated  that  the  complain- 
ants vreve  to  have  a  lien  on  the  lumber  as 
manufactured  to  secure  the  amount  of  their 
advances,  and  they  prayed  for  a  writ  of  se- 
questratloii.  'J3ie  writ  was  Issued  and  levied 
upon  certain  lumbers  and  the  defendant, 
Byrd.  gave  a  forthcoming  bond  for  the  lum- 
ber levied  TtHHi,  with  J.  B.  Daniels  and  J. 
W.  McCllntock  as  sureties. 

The  defendant  answered  and  made  his  an- 
swer a  cross-bill,  aneglng  In  the  answer  and 
cro88-Ull  that  the  contract  was  usurious,  and 
that -a  rate  of  Interest  In  excess  ot  20  per 
cent,  per  annum  bad  been  enlarged,  or  received, 
by  the  complainants,  and  prayed  that  the  con- 
tract be  declared  usurious,  and  that  he  re- 
cover from  the  complainants  tbe  amount 
whldi  he  had  paid  to  them. 

The  cross-defendants  answered  the  cross- 
bill, and  denied  that  they  had  contracted  tor 
or  recdved  a  rate  of  Intraest  in  excess  of 
20  per  cent  per  annum.  At  Hie  trial  ot  tihe 
case  the  defendant  asked  and  obtained  leave 
to  amend  his  answer  and  croaa-blU  by  snb- 
sUtntlng  for  the  words  "dtarged  and  re- 
ceived" wherever  said  words  appear,  the 
words  "contracted  tor  or  rec^ved." 

At  the  ooneluidon  of  the  argument  tbe 
court  took  the  case  under  adTlsement,  and 
rendered  a  decree  therein  on  the  9th  day  of 
July,  1917,  in  favor  of  the  complainants 
against  defendant,  A.  W.  Byrd,  and  tbe  sure- 
ties on  his  bond,  for  tbe  sum  of  $^69.17, 
with  l^nl  Interest  tbereon  from  the  date  of 
the  decree  until  paid,  together  with  all  costs, 
ete.,  and  from  Oils  decree  the  defendant  and 
the  sureties  on  his  forthcoming  bond  appealed 
to  this  court 

Barbour  &  Henry,  ot  Tasoo  City,  and  Ben 
F.  Wasson,  of  Greenville,  for  appellants. 
Bamett  &>  Perrln,  of  Yazoo  Qty,  for  ai^ellee. 

HOLDEN,  J.  [1,t]  The  contract  Is  not 
usurious  to  the  extent  that  a  greater  rate  of 
Interest  than  20  per  cent  per  annum  was  con- 
tracted for  or  received,  which  would  forfeit 
^  the  principal  and  all  Interest  under  chapter 
229,  Acts  of  1912.  The  written  contract  ex- 
pressly provides  that  the  b<HToww,  appellant, 
shall  have  12  months  within  which  to  market 
the  lumber  and  pay  the  amounts  advanced 
after  such  advances  are  made;  and  as  he  was 
under  no  contractual  obligation,  directly  or 


Indirectly,  to  pay  Mthln  a  dunter  time^  he 
csoold  not  have  been  forced  to  do  so ;  tbera- 
fwe  he  did  not  contract  to  pay  the  amount 
of  the  advances  by  marketing  tbe  lumber  and 
turning  over  the  proceeds  therefor  to  a[q;»el- 
lant  In  ea&i  length  of  time  as  to  make  the 
interest  diarg^  10  pw  cent  "flat^*  on  the  ad- 
vances, more  than  20  p»  c«it  Interest  per  an- 
num. Tba  fact  tSiat  tliere  was  an  Indefinite 
assumption  or  npectatlon  of  the  loider  and 
borroww  that  the  lumber  would  probably  be 
shipped  erwy  80  days  or  la  less  than  one  year, 
as  It  would  usually  be  dry  and  ready  for  ship- 
ment within  that  Imgth  of  time,  and  that  the 
10  per  cent  "flat"  would  then  be  paid  at  such 
times  as  tbe  lumber  was  shipped,  cannot 
rendw  the  contract  osnrions,  for  the  reason 
Oiat  it  was  not  obtain,  bat  only  probably 
that  the  shipments  would  be  made  in  sac3k  a 
short  time  after  making  Uie  advances  as  to 
make  the  Interest  charge  more  than  20  per 
cent  per  annum,  and  since  tbe  debtor  was  not 
obligated  to  ahip  sooner  than  twelve  numtha 
after  t3ie  advances  were  made.  28  A.  A  IL  of 
Ll  400;  Planter^  Bank  r.  SBOdgrass*  4  Bow. 
DT8. 

The  Bpi>^lant  under  the  written  contract 
had  12  months  In  whi^  to  market  the  lumber 
and  pay  appellee  the  money  advanced  with 
interest  If  appeltant  borrower  voluntarily 
exercised  his  privilege  or  optlcm  to  ship  the 
lumber  and  pay  tbe  advances  and  Interest 
sooner  than  stipulated  In  the  contract,  this 
voluntary  action  oa  his  part  could  not  vary 
Oie  terms  of  the  original  written  contract  so 
that  It  can  be  Interpreted  to  mean  that  the 
parties  contemplated  and  agreed  In  the  first 
instance  to  tbe  payment  of  more  ttun  20  vet 
cent  interest  per  annum.  Under  the  contract 
the  a]w>ellant  did  not  agree  or  contract  to  pa}' 
more  than  20  per  cent  interest  per  annum ; 
and,  as  no  Interest  whatever  was  recdved  in 
this  case,  there  &tlll  being  a  large  balance  at 
the  principal  due  and  unpaid  by  appellant 
after  all  lUiyments  are  credited,  It  cannot  be 
said  that  more  than  20  per  cent,  per  annum 
was  usorlously  rectived. 

Tbe  statute  protects  and  safeguards  tbe 
borrower  by  penalizing  sharply  the  lender  In 
the  usurious  contract;  but  It  was  not  meant 
to  give  to  the  borrower  any  unjust  advantage 
of  the  lender.  Its  good  purpose  should  not  be 
perverted  Into  a  source  of  legal  fraud  by  bor- 
rowers upon  lenders. 

[3, 4]  The  statute  provides  the  severe  pen- 
alty of  forfeiture  of  tbe  principal  and  all  In- 
terest for  its  violation,  and  it  mast  t>e  strictly 
construed,  and  can  be  successfully  Invoked 
only  where  It  is  clear  and  certain,  from  the 
particular  facts  of  each  case,  that  tbe  usu- 
rious interest  was  either  contracted  fOr  or 
received.  The  facts  In  this  case  do  not  bring 
it  within  the  statute. 

Affirmed. 
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TAZOO  ft  M.  v.  B.  OO.  t.  OBAIO  et  al. 

(No.  20281.) 
(Snpreme  Court  of  Mlads^ppL  Tnlr  8^  1918.) 

1.  Gabbhsb  ^»108  —  Sbificbiixb  —  Lia- 

BILITT  IN  GeNEBAI.. 
A  common  carrier  is  responsible  for  all 
lOMos  except  thoee  oceasioiied  by  act  of  Ood  or 
public  uiemy.  except  a*  It  maj  atipulate  in  its 
contract  asamst  common-law  liability. 

2.  Pi£A.DiNa  $=>34(4)— GoNSTBUtNo  Against 
Plbadeb. 

A  idea  on  demurrer  is  constmed  most 
atronglr  against  pleader,  court  bdng  bound  to 
asanme  that  facts  are  pleaded  as  stnmgly  as 
they  could  be. 

3.  Cabbiebs  ^salStHS)  —  DBaTBtrcnow  of 
'  Goods  While  Sidb-Tbacebd— Liabilxtt. 

Under  bill  of  ladinir  relieving,  from  liability 
for  loss  "by  accidents  or  delays  from  unavoida- 
ble causes,"  unusual  and  unexpected  conges- 
tion at  place  of  destination  due  to  teamsters  at 
destination  accustomed  to  handle  shipments  be- 
ing occupied  removing  freight  already  there, 
held  not  to  exonerate  initial  carrier  from  lia- 
bilitr  for  shipment  destroyed  by  fire  while  side- 
tracked nine  miles  froA  destination  upon  tracks 
of  connecting  carrier. 

4.  Oakbsbbs  ^9177  (S)— Lobs   oh  Line  op 
CoNNECTiNa  Cabbieb— Initial  Cabbieb'b 

LlABILTTT. 
Under  Garmack  Amendment  (U.  S.  Comp. 
St  191&  a  8604a.  8604aa),  liability  of  inithil 
carrier  for  goods  consumed  b^  fire  while  side- 
tracked along  line  ol  ctmnecting  carrier  before 
reaching  destinatiMi  is  not  limited  to  loss  caus- 
ed by  scHne  affirmative  act  of  connecting  carrier. 

Appeal  from  Circuit  Court,  Warrai  Coun- 
ty; B.  U  Brien,  Judge. 

Suit  by  Philip  S.  Craig  and  others,  execu- 
tors of  W.  C.  Craig,  on  behalf  of  W.  O.  Craig 
&  Co.,  against  the  Yazoo  &  Mlssisslf^l  Val- 
ley Railroad  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

R.  B.  Mayes,  of  Jackson,  and  ClTas.  N. 
Burch,  H.  D.  Minor,  and  3atm  L.  Exby,  all  of 
Memphis,  Tenn.,  for  a{v>ellant  McLanrin  A 
Armiatead,  of  Vl<tobarg,  for  appellees. 

ETHRIDGE.  J.   This  is  a  suit  by  Philip 

5.  Craig  et  al.,  executors  of  W.  C.  Craig,  on 
behalf  of  W.  C.  Craig  ft  Co.,  against  the  Ta- 
Eoo  ft  Mississippi  Valley  Railroad  Company 
for  the  loss  of  nine  bales  of  cotton  shipped 
by  W.  O.  Oralg  ft  Co.  over  the  Tazoo  A  Mis- 
sissippi Valley  Railroad  to  New  Bedford, 
Mass.,  of  the  valne  of  $849.30,  the  cotton 
having  been  destroyed  at  East  Freetown, 
Mass.,  a  station  near  New  Bedford,  Mass.; 
said  shipment  not  having  been  transported 
to  New  Bedford,  Mass.,  and  delivered  there 
to  plaintiffs  or  their  order. 

The  railroad  company  filed  a  special  plea 
alleging: 

That,  promptly  after  the  receipt  of  said  cot- 
ton from  the  plaintiff,  it  promptly  and  wiQiin  a 
reasonable  time  after  the  issance  of  the  bill  of 
lading  transported  by  successive  railroad  com- 
panies acting  as  connecting  carriers  until  it  was 
finally  delivered  to  the  New  York,  New  Haven 
&  Hartford  Railroad  Company  at  Hopewell,  in 
the  stete  ol  New  York.  March  22,  1907,  for 
ultimate  transportation  to  destination,  said 
point  of  destination  being  located  on  the  line  of 


the  New  Tcurk,  New  Haren  ft  Hartford  Jftail- 
road  Company;   that  that  company  within  a 
reastmable  time  after  receipt  by  said  company 
of  said  cotton  transported  the  cotton  to  East 
Freetown,  Mass.,  being  a  station  in  the  town 
of  Freetown  and  being  within  about  nine  miles 
of  destinati«i,  being  the  station  next  to  New 
Bedford  on  the  line  of  said  carrier,  said  cotton 
arriving  in  said  town  on  March  28, 1907 ;  "that 
owing  to  th^  unusual  and  unexpected  coneestimr 
in  freight  traffic  at  New  Bedtord,  on  the  line 
of  said  New  York.  New  Haven  ft  Hartford  Rail- 
road Company,  prevaillnc  at  the  time  said  cot- 
ton would  have  reached  New  Bedford  had  It  not 
been  stopped  at  East  Freetown,  and  owing  to 
the  fact  that  at  the  time  moitioned  the  local 
teamsttfs  in  said  city  of  New  Bedford  who 
were  accustomed  to  handle  cotton  arriving  In 
said  city  were  so  occupied  moving  freights  which 
had  already  arrived  In  said  dt?,  as  to  have  been 
unable  to  have  unloaded  the  cotton  herein  re- 
ferred to  upon  arrival  of  said  car,  the  car  cod- 
taining  the  cotton  referred  to  in  said  plafaitilFs 
declaration  was  placed  by  said  New  York,  New 
Haven  ft  Hartford  Railroad  Company  on  a  side 
track  in  said  East  Freetown  on  the  28th  day 
of  March,  1907,  along  with  other  cars  contain- 
ing cotton  in  transit  to  New  Bedford,  said  side 
track  being  the  point  most  convenient  to  New 
Bedford  for  placinpr  said  cars  pending  relief  of 
the  congested  conditi<m  prevailing  at  New  Bed- 
ford, and  the  inability  of  the  teamsters  there  to 
handle  the  cotton;  that  the  said* New  York. 
New  Haven  ft  Hartford  Railroad  Oimpany 
made  all  reasonable  efforts  to  relieve  the  con- 
gested conditlcm  herein  referred  to  at  the  earli- 
est practical  date ;  that  the  side  track  on  which 
the  cotton  in  question  was  stored  belongs  to 
said  New  York,  New  Haveii  ft  Hartford  Rail- 
road Company,  though  resting  upon  Jand  of 
other  parties,  and  lies  at  right  angles  with  the 
main  line  of  said  New  York,  New  Haven  ft 
Hartford  Railroad  Company's  track,  and  ran 
for  a  distance  of  approximately  900  feet,  where 
is  located  an  ice  storing  plant  belonging  to  the 
Bums  River  Ice  Corporation,  a  company  in 
which  said  New  York,  New  Haven  ft  Hartford 
Railroad  C<Knpany  had  no  interest  whatever, 
said  ice  plant  being  situated  on  land  beltmging 
to  parties  other  than  said  railroad  company ; 
that  the  said  car  of  cotton  in  question  was 
standing  on  said  ^de  te&dk  adjacent  to  the  plant 
of  said  ice  corporation ;  that  without  any  fault 
oa  the  part  of  this  defendant,  and  without  any 
fault  oa  the  part  of  the  said  New  York,  New 
Haven  &  Hartford  Railroad  Company,  a  fire 
originated  in  the  said  plant  of  said  Ice  corpora- 
tion ;  that  this  defendant  did  not,  nor  did  said 
New  York,  New  Haven  ft  Hartford  Railroad 
Company,  know  or  have  any  reason  to  believe 
that  the  fire  herein  referred  to  wonld  occur: 
that  the  fire  referred  to  occurred  at  2  o'clodk 
p.  m.  April  29,  1007;   that  on  the  afternoon 
when  the  said  fire  occurred  the  wind  was  blow- 
ing from  the  direction  of  said  fire  towards  Ihfl 
said  ride  track  on  which  said  cotton  was  stand- 
ing, and  embers  were  blown  by  said  wind  from 
the  said  irehonse  across  said  track;  that  while 
the  said  New  York,  New  Haven  ft  Hartford 
Railroad  Company  immediately  after  said  fire 
started  began  to  remove  from  said  side  tra^ 
the  cars  standing  thereon,  and  did  in  fact  re-  • 
move  all  of  said  cars  except  the  car  containing 
the  cotton  referred  to  in  the  dedaration  herein, 
yet,  notwithstanding  the  fact  that  said  company 
made  every  reasonable  effort  to  remove  the  car 
coDtaining  the  cotton  herein  referred  to,  fire  was 
communicated  to  said  car  from  said  ice  plant 
and  said  cotton  destroyed  before  it  could  be  re- 
moved to  a  place  of  safety ;  that  the  said  New 
York,  New  Haven  ft  Hartfmd  Railroad  Com- 
pany was  not  responsible  for  and  had  no  con- 
nection with  the  origin  of  said  fire.*' 
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The  bUl  of  ladlnff  UsDed  by  the  cmnpan^ 
did  not  specifically  contain  a  clause  exempt- 
ing the  carrier  from  loss  by  fire  daring 
traDsportatloo.  Tbe  only  clause  pertinent  to 
fbis  opinion  in  the  bill  of  lading  In  r^er- 
oice  to  Qonre^nsiblUty  of  the  carrier  reads 
as  follows: 

"Tbis  cocnpasy  aball  not  be  reaponsible  tor 
loss  or  damage  by  acddente  or  delays  from  nn- 
tnddable  caoBes;  nor  for  delay,  loss  or  dam' 
ige  cfiOMd  by  strikes  or  riots,  or  by  quarantiQe 
or  cnstran  lunue  regalatlons." 

ni  Tbe  rale  is  that  a  OHiuncat  carrier  Is 
nspon^le  for  all  losses  occasioned  except 
tiKse  occasioned  by  the  act  ot  God,  or  the 
public  oiAmy,  ezc^t  as  it  may  stipulate  in 
its  contract  against  loss  or  liability  at  com- 
monlaw.  It  has  been  btid  by  the  federal  Su- 
preme Court  in  nnnmooa  cases  that  a  car- 
tkr  maj  modify  its  eonunon-law  liability  by 
contracting  against  than,  provided  it  does 
not  cmtract  against  Its  own  negligence. 

Of  course,  each  case  must  turn  upon  the 
spedfle  ^Tisitms  In  Its  cmtract  It  will 
be  noted  tnm  tbe  above  qnotatlon  from  the 
MU  of  lading  that  the  exemptkm  Is  from 
RspoDdUlity  for  loss  or  damage  "from  ao> 
ddeats  or  delays  arising  from  unavoidable" 
caused  there  being  no  allegation  in  the  plea 
of  any  strike,  riot,  quarantine,  or  custom 
boose  regulations  causing  or  contributing  to 
the  risk  or  loss.  The  pleadings  In  this  case 
allege  nnnsnal  and  unexpected  congestion 
in  freight  traffic  at  New  Bedford  prevail- 
Ing  at  the  time  the  cotton  woold  have  reach- 
ed New  Bedford,  and  owing  to  the  fact  that, 
tt  the  time  mentioned,  the  local  teamsters 
In  the  said  city  of  New  Bedford,  who  were 
accustomed  to  handle  cotton  upon  arriving  In 
said  dty,  were  so  occupied  in  moving  freight 
already  arrived  In  said  dty  they  would  have 
been  unatde  to  have  moved  the  cotton  refer- 
red to  uprai  Its  arrivaL  The  extent  of  the 
congestion  Is  not  pointed  ooL  The  fact  that 
the  congestion  may  be  "unusual  and  unex- 
pected" would  not  necessarily  mean  that 
the  cotton  could  not  have  been  stored  there, 
and  removed  from  the  carrier  to  the  ship- 
per within  the  time  It  was  side-tracked,  or 
within  a  reasonable  time  after  its  arrival; 
and,  while  It  is  alleged  that  the  teamsters 
who  "usually  unloaded  the  cotton"  were  busy 
at  the  time,  It  la  not  alleged  that  there 
were  not  other  teamsters  or  persons  who 
could  unload  and  handle  cotton;  nor  is  It 
alleged  how  long  they  were  busy  and  unable 
to  handle  the  cotton  had  It  been  sent  for 
handling.  It  is  not  alleged  how  long  the 
ctmgestlon,  such  as  it  was,  existed,  and 
there  Is  no  issuable  fact  In  the  plea  on  this 
proposltiim.  Tbe  pleading  is  a  general  con- 
clusion, and  it  is  difficult  to  see  how  Issue 
could  have  been  tendered,  and  what  proof 
woold  have  been  brought  forward  to  Justify 
or  sustain  the  allegations  of  ttils  plea. 

The  facts  shonid  be  set  forth,  and  it  ought 
to  have  been  allied  with  sufficient  certainty 
to  appear  that  the  company  could  not  have . 


stored  the  cotton  at  New  Bedford  on  its 
tracks  at  the  time  It  should  have  reached 
there,  and  also  It  should  have  been  alleged 
how  long  this  condition  existed  so  that  the 
court  could  have  determined  whether  the 
facts  pleaded  would  have  sustained  a  ver- 
dict for  the  defendant  So  far  as  tlila 
pleading  shows,  it  may  have  been  possible 
to  have  carried  the  cotton  to  New  Bedford 
and  stored  it  there,  and.  If  it  was  a  fact  that 
it  could  not  be  moved  by  the  customary 
teamsters,  the  plaintiff  might  have  secured 
other  persons,  or  might  have  himself  un* 
loaded  the  cotton  and  disposed  of  it  In  some 
jsafe  manner. 

The  defendant  declined  to  plead  further 
when  the  court  sustained  the  demurrer  to 
this  plea  and  suffered  final  Judgment  to  be 
entered  against  it. 

[2]  A  plea  is  construed  mo^  strongly 
against  the  pleader,  and  we  are  bound  to 
aasiune  that  the  facts  are  pleaded  as  strong- 
ly in  the  plea  as  they  could  be  under  the 
facts  governing  the  transaction. 

[3]  We  think  the  carrier  failed  to  exoner- 
ate Itself  fn»n  its  liability  under  the  bill  of 
lading. 

[4]  It  is  Insisted  here  In  argument  that, 
unless  the  loss  was  caused  by  tbe  New  York, 
New  Haven  &  Hartford  Railroad  Ck)mpany, 
the  defendant  Is  not  responsible  under  the 
terms  of  the  Cannaek  Amendment  (Act  Cong. 
June  29,  1906,  c.  3591,  S7.  Pars.  11,  12,  34 
Stat  595  lOomp.  St.  1916,  SS  8604a,  8604aa]>. 
In  other  words,  as  we  understand  the  ar- 
gument, that  the  defendant  is  not  responsi- 
ble unless  the  loss  was  caused  by  some  af- 
firmative act  of  the  connecting  carrier,  the 
New  York,  New  Haven  iS:  Hartford  Bail- 
road  Company. 

As  we  understand  the  decision  of  the 
United  States  Supreme  Court,  the  connect- 
ing carrier  is  to  be  treated  as  though  it 
was  a  part  of  the  original  carrier's  line. 

In  G.,  H.  &  S.  A.  Ry.  Co.  v.  Wallace,  223 
n.  S.  481»  32  Sup.  Ot  205,  56  L.  Ed.  617, 
the  United  States  Supreme  Court  held  as 
follows: 

"Under  the  Oarmack  Amendment,  as  already 
construed  in  the  Riverside  Mills  Case,  wherever 
the  carrier  voluntarily  accepts  goods  for  ship- 
ment to  a  point  on  another  line  in  another  state, 
it  is  conclusively  treated  as  having  made  a 
through  contract.  It  thereby  elected  to  treat 
the  connecting  carriers  as  its  agents,  for  all 
purposes  of  tranaportatiou  and  delivery.  This 
case,  then,  must  be  treated  as  though  the  point 
of  destination  was  on  its  own  line,  and  is  to 
be  governed  by  the  same  rules  of  pleading,  prac- 
tice, and  presumption  as  would  have  applied  if 
the  shipment  had  been  between  statiwa  in  dif- 
ferent states,  but  both  on  tbe  companT's  rail- 
road. Thus  considered,  when  the  holders  of 
the  bills  of  lading  proved  the  goods  had  not 
been  delivered  to  tbe  consignee,  the  presumptiMi 
arose  that  they  had  be«i  lost  by  reason  ot  neg- 
ligence  of  the  carriers  or  its  agents.  The  burden 
of  proof  that  the  loss  resulted  from  some  cause 
for  which  the  initial  carrier  was  not  responsible 
in  law  or  by  contract  was  then  cast  upon  tbe 
carrier.  ■  The  plaintiffs  were  not  obliged  both  to 
prove  th«r  case  and  to  disprove  the  existence 
of  a  defwse.  The  canier  and  its  agents,  hav- 
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ing  received  poBsession  of  tha  goods,  were 
charged  with  the  duty  of  delivering  them,  or  ex- 
plaining why  that  bad  not  lieeii  done.  Th]B 
must  be  so,  oecause  carriers  not  only  have  bet- 
ter means,  but  often  the  only  means,  of  making 
such  proof.  If  the  failure  to  deliver  was  doe  to 
the  act  of  God.  the  public  enemy,  or  some  cause 
against  which  it  might  lawfully  contract,  it  was 
for  the  carrier  to  bring  Itsdf  within  audi  ex- 
ception.'' 

We  think  the  plea  In  this  case  insuffl- 
deot  and  states  no  defense^  Certainly  It 
states  no  facts  upon  wbicb  Issue  oonld  be 
acc^ted. 

The  court  below  baring  reached  the  same 
conclusion,  die  Judgment  Is  affirmed. 
Affirmed. 


ERWIN  T.  LEE  et  al.    (No.  20356.) 

(Snpreme  Conrt  oi  Mississippi.  Division  A. 
Joly  8^  1918.) 

1.  Taxation  «»71^Sedbicption  fsom  Tax 
Salb— Recital  oy  Payment. 

Code  1906,  |  433S  (Hemingway's  Code.  | 
007^1  providing  for  redemption  from  tax  sales, 
and  Code  1006,  f  4340  (Hemingway's  Code 
I  6074),  requiring  the  chancery  clerk  to  Indorse 
on  the  tax  deed  each  Item  paid  do  not  make  it 
the  clerk's  duty  to  collect  taxes  acemed  since 
the  sale  so  as  to  make  a  recital  on  the  deed 
of  payment  of  such  taxes  ctmdnsive ;  Code  1906, 
I  4338  (Hemingway's  Code,  |  6072),  merely 
requiring  owner  to  paj  all  taxes  actoally  paid 
by  purchaser. 

2.  Taxatioh  <8=»713— Tax  DeuA— Vaxjditt. 

That  the  chancery  derk  on  a  redemption 
from  a  tax  sale  ernmeously  indorsed  payment 
of  the  taxes  for  1911  instead  of  1009,  whereby 
the  owner  was  misled,  did  not  invalidate  a  sub- 
sequent tax  deed  for  aoapayment  of  taxes  for 
1011. 

3.  Taxation  «sallO— Land  Subject— Tax 
Sales  to  Individuai.. 

When  lands  are  sold  for  taxes  and  struck 
off  to  an  individual  and  not  to  the  state,  they 
are  not  removed  from  the  field  of  assessment 
and  taxation. 

Appeal  from  Chancery  Court,  Lincoln 
County;  O.  B.  Taylor,  Chancellor. 

Suit  lyy  Ellen  E.  Lee  and  others  against 
W.  L.  Erwln,  to  cancel  a  tax  deed  with  ctvsb- 
blU  by  defendant  From  a  decree  for  com- 
plainants and  a  dismissal  of  the  cross-bill, 
defendant  appeals.   Reversed  and  rendered. 

P.  Z.  Jones,  of  Brookhaven,  for  appellant. 
Brfflinan  &  Brennau  and  W.  E.  Boothe,  all 
o£  BrookhaTen,  for  appellees. 

STEVENS.  J.  Appellees,  claiming  to  be 
tenants  in  common  of  and  owners  of  cer- 
tain lands  situated  In  Uncoln  county,  ex- 
hibited tbetr  bill  of  complaint  against  ap- 
pellant as  defendant  in  the  court  below, 
praying  for  the  cancellation  of  a  tax  deed 
executed  by  the  sherlCf  and  tax  collector  to 
appellant  April  1, 1912.  In  satisfaction  of  the 
unpaid  taxes  for  the  year  1911.  The  defend- 
ant answered  the  bill,  and  made  his  answer 
a  cross-bill  and  prayed  that  his  tax  deed  be 
conflrmed  as  ag«Inst  the  original  complain- 
ants.   The  court  decreed  In  favor  ■  of  the 


complainants,  and  dismissed  thB  eross-btU, 
and  from  his  action  in  so  doing  appelant 
prosecutes  this  appeal.  In  decreeing  for  the 
complainants  the  chancellor  directed  that 
they  should  '^ay  the  defendant  the  purchase 
money  and  all  taxes  paid  bj  him  on  said 
lands,  same  to  be  determined  latw."  The 
pleadings  and  proof  show  that  the  lands  in 
controversy  were  sold  to  one  P.  O.  Con- 
ant,  April  4.  1910,  for  the  unpaid  taxes  of 
1900;  that  the  tax  coUector*8  deed  to  Con- 
ant  was  duly  executed  and  filed  with  the 
chancery  cleA;  and  that  In  January.  1912, 
one  Wells,  the  agent  of  appellees,  went  be- 
fore the  diancery  (4eric  and  redeemed  the 
lands  from  the  1910  sale,  and  the  diancery 
derk  thereupon  marked  the  Conant  tax  deed 
canceled  and  delivered  it  to  the,  complain- 
ants' said  agent  On  the  hack  this  can- 
celed tax  deed  was  what  purported  to  be  an 
itemized  statement  ot  each  Item  of  chaises 
and  taxes  going  to  make  up  the  full  amount 
of  $28.36,  paid  by  Wells  to  the  cleric,  and 
embraced  in  the  itranlzed  list  are  the  words 
and  figures,  "Tax  for  1911.  $7.8a"  As  a  mat- 
ter of  fact  complainants'  agent  did  not  pay 
to  the  clerk  ^e  taxes  for  1911,  but  did  pay 
the  taxes  and  damages  for  the  year  1900, 
the  year  for  which  the  land  was  soth.  and 
did  pay  the  tax  for  1910.  Neither  the  own- 
ers nor  the  chanceiT  clerk  i>aid  to  the  tax 
colUnrtor  tl|e  taxes  duly  assessed  on  the 
lands  for  1011,  and,  these  taxes  being  un- 
paid, the  tax  collector  advertised  and  B<^d 
the  lands  in  April.  1912,  for  the  unpaid  tax- 
es of  1911,  and  ai^llant  at  this  sale  ap- 
peared and  bought  in  the  lands  and  received 
the  tax  collector's  deed  executed  In  due 
form.  This  Is  the  deed  which  Is  now  the 
subject  of  atta<^  In  this  suit  Appellees  re- 
ly upon  sections  4338,  Code  of  1906,  b^ng 
section  6972  of  Hemingway's  Code,  and  4340, 
Code  of  1906,  being  section  6974  ot  Heming- 
way's Code.   These  sections  read  as  follows: 

"The  tax  collector  shall  file  all  conveyances 
of  land  sold  to  individuals  in  the  office  of  the 
clerk  of  the  chancery  court  of  the  county,  on 
or  before  the  first  Monday  of  May,  there  to  re- 
main for  two  years  from  the  day  of  sale,  unless 
the  laud  be  sooner  redeemed;  and  the  owner 
of  the  land  or  any  person  for  him,  may  redeem 
the  same  within  two  years  by  paying  the  derk, 
regardless  of  the  amount  of  the  purchaser's 
bid  at  the  tax  ude,  the  whole  amount  of  tax 
for  which  the  land  was  sold,  with  all  costs  and 
charges  consequent  upon  the  sale,  and  twenty- 
five  per  centum  damages  upon  the  amount  of 
tax,  and  all  costs,  and  also  all  state  and  county 
taxes  that,  have  accrued  on  the  land  since  the 
sale,  and  also  five  per  centum  on  the  whole 
amount  of  the  redemption  money;  to  infants 
and  persons  of  unsound  mind  whose  lands  may 
be  sold  for  taxes,  the  right  to  redeem  the 
same  within  two  years  after  attaining  full  age 
or  sanity,  from  any  purchaser  thereof,  on  the 
terms  herein  prescribed,  and  on  their  paying 
the  value  of  any  permanent  improvements  on 
the  lands  made  after  the  expiration  of  two 
ytars  from  the  date  of  the  sale  of  the  lands 
for  taxes." 

"0974.  On  payment  of  the  redemption  mon- 
ey, the  clerk  shall  Indorse  on  the  conveyance 
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the  ward  'cancaned,'  and  ilcn  bis  name  there- 
to, with  the  date  and  amoant  paid,  and  shall 
alao  ntcr  on  the  conTcrance  «  statenent 
eadi  Item  of  cbarce.  makiDs  up  the  anregne 
amount  paid;  and  hs  shall  also  note  each  re- 
demption on  his  register,  with  the  date  and 
amoant  paid.  The  clerk  shall  pay  orer  the 
■monnt  receired  by  him  to  those  entitied  to 
receive  It,  and  for  a  failure  shall  be  liable 
on  bis  offldal  bond.  All  of  such  ooureyances 
not  canceled  as  above  provided,  shall  be  de- 
hvered  to  the  persons  entitled  to  them  after 
two  rears  fron  the  date  of  the  sale  of  the 
land  oonvajed." 

[1,2]  It  Is  contended  that  fhese  statvtes 
Bake  it  the  doty  oC  the  dMOoery  dertc  to 
wpKity  each  Item  of  charge  neoeasary  to  re- 
dean  from  any  particular  tax  sale,  and  that 
the  canc^ed  tax  deed,  vedfylng  on  the 
hn<A  thereof  tbese  seperate  items  of  diarge. 
constttutee  a  recetpt  In  ftiTor  of  the  com- 
plainants for-tlie  taxes  for  the  yesr  1911; 
that  It  la  the  dnty  of  the  chancery  deifc  to 
collect  "all  state  and  connty  taxes  that  have 
aeerned  on  the  land  since  the  sale,"  and  that 
nnder  the  provoi  facta  there  Is  a  oonclnslTe 
legal  presumption  that  the  (^ncery  <dertc 
did  In  fact  recelye  the  taxes  for  1911,  and 
that  no  tax  was  ther^re  due  on  the  lands 
when  Uie  tax  collector  off«ed  them  for  sale; 
It  Is  fnrthermore  contended  that^  erai 
though  the  taxes  were  not  in  fiict  paid  to 
the  fiiancery  derk,  complainants  were  mis- 
led by  the  acHon  of  the  derk  In  making 
this  notation  mi  the  back  of  the  canceled 
Hex  deed,  and  that,  cmnplainants  luiTfng 
been  misled,  and  believing  that  the  tax  bad 
been  paid  for  the  year  1011,  the  tax  deed  In 
qnastlon  slwald  be  canceled.  It  appears 
tliat  the  agent,  Wells,  had  died  prioV  to  the 
InsUtntlon  of  this  snit,  and  that  his  testi- 
mony was  not  available.  The  diancery  derk 
testllled  that  Mr.  Brwln.  the  appellant  in  this 
snit.  in  ftict  paid  the  taxes  of  IDIO,  17.10. 
and  that  In  redeeming  the  lands  Mr.  Wdls 
I>ald  by  way  of  refund  tills  amount  of  tax* 
es  fw  the  year  191(\  but  that  flia  taxes  for 
1911  were  not  in  fact  paid  ^ther  to  the  idian- 
ceiy  clerk  or  his  deputy,  the  derk,  on  tlie 
contrary,  saying: 

*^t  wa»  not  the  custom  in  redeeming  a 
piece  of  land.  *  *  *  If  yoa  would  com©  in 
to  redeem  a  piece  of  land  now,  I  would  not 
collect  the  taxes  for  this  year.  I  would  only 
collect  the  taxes  thnt  had  already  been  paid. 
*  *  *  If  the  party  ivho  bought  the  land  bad 
paid  the  taxes  1  would  collect  it  But  if  the 
owner  of  the  property  had  conie  In  and  i>ald 
in  the  meantime  I  would  not  collect  It." 

[3]  It  afflrmatlTcly  appears  that  the  state 
and  county  taxes  for  the  year  1911  were  not 
In  fact  paid,  and  there  is  no  question  aboat 
the  manner  in  which  the  tax  collector  pro- 
ceeded, or  of  the  time  at  which  or  the  place 
where  he  made  sale  of  these  lands  In  1912. 
The  sole  qoestion  Is  whether  he  should  have 
sold  the  lands  at  all  In  April,  1912.  The 
lands  were  dniy  assessed  on  the  assessment 
roll,  and  the  official  tax' receipt  was  not  taken 
out  by  the  tax  collector  and  delivered  to  the 
owners  of  the  land  or  to  the  chancery  clerk, 
da  aherur  proceeded  in  good  faith  to  make 


sale  of  lands,  whldi  according  to  his  records 
were  delinquent.  Appellant,  Erwin,  In  good 
faith  appeared  at  the  sale  and  bought  In  the 
premises.  Under  the  pleadings  and  the  un- 
disputed testimony  we  see  no  Infirmity  in  ap- 
pellant's tax  deed.  There  Is  very  naturally 
some  cMifuslon  about  the  tm&  Interpretation 
of  thkt  portion  of  section  4338.  Code  of  1906, 
making  it  the  duty  of  the  owner  In  redeeming 
to  pay  the  clerk  "all  state  and  county  taxee 
that  have  accrued  on  the  land  since  the  sale." 
This  section  must  be  construed  in  connection 
with  our  other  revenue  statutes,  and  when 
tUs  is  done  we  believe  the  leglslatiTe  intent 
is  dear.  This  statnte  means*  end  is  bound 
to  mean,  that  the  owner,  when  redeeming, 
must  pay  tlie  diancery  clerk  all  taxes  wbldi 
have  accrued  on  the  land  and  which  have 
been  actually  paid  by  the  purchaser,  and  Ua 
which  the  official  tax  collector's  receipt  has 
bera  Issued.  When  lands  are  sold  for  taxes 
and  stm^  off  to  an  individual,  they  are  not 
removed  from  the  fleld  tsit  assessment  and 
tautlon.  The  same  lands  remain  liable  tot 
the  taxes  aocmlng  annually  thereafter.  In 
this  regard  there  is  a  distinction  between 
lands  purcbaaed  at  tax  sale  by  IndlTlduals 
and  lan^B  purchased  by  the  state.  Sectloq 
4StSB,  Ck>de  of  190%  expressly  declares: 

'Xand  purchased  by  the  atate  for  taxes  shaH 
not  again  be  sold  for  taxes  onto  redeemed."  * 

But  the  sale  of  these  lands  to  Conant  in 
1910  did  not  release  the  owners  from  the  duty 
to  pay  the  taxes  for  1910  and  1811.  They 
did  not  In  fact  pay  the  tax  collector  for 
either  of  these  years.  It  appears  that  Erwlu 
paid  the  taxea  for  1910,  and  that  Wells,  com- 
plainants' agent,  thereafter  refunded  this 
amount  by  paying  the  same  over  to  the  chan- 
cery clerk  when  be  redeemed  from  the  Con- 
ant sale.  No  one  either  paid  or  tendered  to 
the  tax  collector  the  required  tax  for  1911, 
and,  this  being  so,  It  was  the  plain  duty  of 
the  sheriff,  under  other  statutes  regulating 
and  prescribing  his  duties,  to  proceed  to  sell 
the  lands  in  April,  1912.  These  statutes  un- 
der review  nowhere  authorise  the  ^ancery 
derk  in  the  first  Instance  to  receive  taxea 
due  upon  real  estate,  and  to  Issue  In  ex- 
change therefor  an  offldal  receipt  This 
duty  Is  devolved  expressly  and  solely  upon 
the  tax  collector,  and  in  the  discharge  of 
this  dnty  the  tax  collector  must  use  a  pre- 
scribed receipt  executed  in  duplicate,  and  sec- 
tion 4322,  Code  of  1909,  provides  that  "any 
other  receipt  shall  not  be  valid  as  evidence." 

It  Is  not  necessary  for  us  to  decide  that  the 
chancery  clerk  mls^t  not  require  the  owner 
of  land  to  pay  the  taxes  that  have  accrued 
since  the  sale  and  are  still  unpaid  as  a  con- 
dition of  redemption,  although  this  is  indeed 
very  doubtful.  This  exact  point  is  not  now 
presented.  Surely  some  one  must  go  to  the 
tax  collector  and  pay  «  legally  tender  the 
amount  of  taxes.  In  many  cases  there  Is  no 
redemption,  and  certainly  the  tax  collector  - 
Is  not  required,  and  is  nowhere  authorised. 


Digilized  by 


TO  SOUTHERN  RBPOBTEB 


(All. 


to  withhold  delinquent  lands  from  the  annual 
tax  sale  or  to  postpone  snch  a  sale  to  ascM- 
taln  whether  the  owner  wlU  redeem  from  a 
prior  tax  sale.  As  stated,  lands  sold  for 
taxes  to  an  Individual  remain  for  the  two- 
year  period  allowed  for  redemption  subject 
to  naaeameat  and  sale  Just  as  if  th^  had 
not  been  prevlonsly  sold,  and  the  duty  is  up- 
on the  tax  collector  to  see  that  the  taxes  are 
in  &ct  paid  annually.  Any  oUier  plan  would 
throw  onr  flB4»l  affairs  into  confiisloa.  The 
cnrreot  expenses  of  the  goremment  moat  be 
met  as  nearly  as  poadble  by  an  annual  In- 
otnne.  It  appears  that  the  memorandum  on 
the  bach  of  the  Gonant  canceled  tax  deed 
was  not  in  fftct  signed  tqr  the  diancery  derk, 
snd  proper  Inrestlgatlon  would  bave  reveal- 
ed flu  fact  that  the  tazM  fw  IftU  wwe  tbea 
doe  and  unpaid,  and  that  no  one  had  tecMv- 
ed  from  ttie  tax  collector  the  oflkdal  receipt 
It  Is  not  expresdy  Bb&wn  that  appellees  were 
Oils  memorandum  thrown  cff  gnardi,  or 
misled,  although  they  some  time  afterwards 
received  tt<m  tbsit  agent,  Wells,  the  caned- 
ed  tax  deed.  Breoi  If  th^  were  misled  by 
this  memorandnm,  it  Is  their  misfortune. 
There  must  be  an  actual  payment  or  tendw 
of  the  amount  due.  It  follows  from  the 
Tlews  expressed  that  the  tax  deed  of  appel- 
lant is  good  and  valid,  and  that  the  decree 
of  the  learned  diancery  court  must  be  re- 
versed. There  is  no  occasion  to  remand  the 
cause,  and  decree  will  be  given  here  in  fiaror 
of  appellant,  confirming  his  title. 
Beversed,  and  decree  here  for  appelant 


DILIABD  et  aL  v.  JOHNSON.  (4  Div.  780.) 
(Supcemft  Court  ot  Alshsms     Ifiy  %  1»1&) 

1.  Attaohuxnt  «e»335  —  RB8  AofmnoATA— 
Gum  IR  Attaohicent  Suit. 

Wh«re  tbe  question  of  the  indebtedness  of 
a  tenaat  to  his  landlord  was  litigated  In  the 
landlord's  action  against  tbe  tenant,  be^n  in 
justice  conrt  and  carried  to  the  circuit  court, 
reniltiiig  in  jndipnent  for  tbe  landlord,  and,  in 
tbe  tenant's  action  on  a  claint  b<»id  executed 
by  the  landlord,  who  claimed  crops  of  subten- 
ants attached  by  the  tenant,  the  landlord  was 

fiven  full  credit  against  bis  tenant's  recovery 
or  the  amount  ascertained  to  be  due  him  from 
the  tenant  in  the  prior  case,  the  amount  of  the 
indebtedness  due  by  the  tenant  to  his  landlord 
having  been  litigated  and  satisfied,  the  right 
of  property  in  subtenant's  crops  as  between 
landlord  and  tenant  bad  become  res  adjudicata, 
despite  the  landlord's  failure  and  refusal  to 
matce  the  statutory  affidavit  so  that  his  claim 
in  the  attachment  suit  was  dismissed. 

2.  BviDENCE  •e=>508(7>— Conclusion  ob  Spec- 
ulation—Damages. 

A  landlord's  testimony,  when  questioned  in 
regard  to  any  damages  he  sustained  on  ac- 
count of  his  tenant's  failing  to  vacate  the 
premises  for  nonpayment  of  rent  in  accordance 
with  his  demand,  that  "he  might  get  some- 
where about  it;  that  be  would  insist  he  was 
damaged  $140  or  $150" — was  a  mere  conclusion 
or  siKCulation,  unsupported  by  any  statement 
of  fact  and  without  probative  force. 


'3.  LrANDLOBD  AND  fl^SfANt  ^:»216«H0U}XNO 

Ovrar—PKiALTT— Statute. 
Where  a  tenant  failed  to  vacate  pfamlses 
on  demand  for  failure  to  pay  rent  due.  the  land- 
lord could  not  recover,  under  Code  1907,  {  4273, 
the  penalty  oi  double  the  amotmt  of  the  annual 
rent  for  the  unlawful  retention  at  poaBes8i<m, 
since  die  statutory  penalty  Ibr  unlawful  reten- 
tion is  not  reooveraue  until  the  expiration'  of 
the  term  of  the  lease  by  its  own  Umiution. 

Ai^>eal  from  CSrenlt  Court,  Geneva  County ; 
H.  A.  Pearce,  Judge. 

Suit  by  S.  Johnson  against  J.  VL  DiUard 
and  another.  From  Judgment  for  plaintiff, 
defendants  appeal.  Transferred  from  tbe 
Court  of  Appeals  under  secOon  ^  p.  449, 
Acts  1911.  Affirmed. 

Salt  1^  aivdlee  against  ivpellants  com- 
menoed  <hi  July  29,  1916^  for  fhe  reoov^y  of 
damages  for  the  i)readi  ot  a.  certain  titalm 
bond  encnted  <«i  January  19, 1916;  by  J.  H. 
DlDard,  as  principal,  and  T.  S.  Faulk,  as 
surety.  Tbe  defendants  ffled  special  pleas, 
setting  up  tha^  at  tbe  time  of  the  attadunent 
the  xffoperfcy  was  not  subject  to  the  writ,  tor 
that  the  defendant  DUlard  held  the  property 
under  a  paimmouat  to'  the  claim  of  the 
plaintiff,  and  ixj/fttk  a  plea  of  setoff  But  by 
agreement  of  the  parties  the  cause  was  final- 
ly tried  vjfou  the  plea  ot  general  issue,  with 
leave  to  give  evldenoe  In  any  matter  wUdi 
would  support  a  good  special  plea,  as  Is  dia> 
closed  by  the  Judgment  In  the  caae.  The 
cause  was  tried  before  tbe  court  without  a 
Jnry,  and  witnesses  examined  orally.  V^oni 
the  Judgment  Cor  the  plaintiff,  the  defendants 
prosecute  this  anneal. 

S.  Johnson,  the  appellee  and  plaintiff  In 
the  court  below,  had  leased  from  the  defend- 
ant J.  M.  DiUaid  a  crataln  plantation,  ood- 
talnlng  26S  aeees,  under  a  lease  cwtract  eo- 
toed  Into  on  S^tember  1,  1913,  for  a  term 
of  Ave  years.  Said  lease  contract  Is  set  oat 
In  the  record,  and  contains  certain  reciprocal 
provUlcma,  among  them,  one  providing  that 
upon  the  lessee  falling  to  pay  the  ttait  the 
lessor  is  authorised  to  take  full  possession  of 
tbe  premises,  etc  In  tbe  year  1915,  plain- 
tiff, Johnson,  was  In  itossesslon  of  said  prop- 
erty under  «tld  lease,  and  had  sublet  a  por- 
tion of  tbe  same  to  J.  A.  and  Clarence  Jack- 
son, who  were  due  Johnson  rent  on  Novem- 
ber 9,  1916.  On  said  date  Johnson  com- 
menced a  suit  by  attachm«it  against  the  said 
Jacksons  to  recover  the  sum  of  $223,  alleged 
to  be  due  by  them  as  a  balance  for  rent  for 
1915.  The  writ  of  attachment  was  levied  by 
the  sheriff  upon  certain  crops  grown  by  the 
Jacksons  during  the  year  1915  on  the  land 
leased,  as  to  the  value  of  which,  as  ascer- 
tained by  the  court,  no  point  Is  raised. 
Thereupon  J.  M.  DiUard,  with  T.  S.  Faulic 
as  surety,  executed  th»  bond  sued  on.  wblch 
contained  the  statutory  conditions  required 
of  claim  bonds  executed  for  the  trial  of  the 
tight  of  property.  J.  M.  Dlllard  signed  the 
affidavit  necessary  to  interpose  the  claim,  but 
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tlte  offlc«r  taking  the  affidavit  did  not  sub- 
scribe his  name  thereta  The  bond  executed 
br  DlUBTd,  with  Faulk  as  surety,  was  duly 
approved,  and  Uie  property  dellTered  to  IHl- 
Urd. 

It  la  admitted  that  this  property  so  turned 
over  to  Dlllard  upon  the  execution  of  the 
daim  bond  has  never  been  delivered  to  the 
plaintiff  or  surrendered  to  the  sheriff  of 
Geneva  county.  Plaintiff  also  offered  proof 
to  show  of  what  the  property  consisted,  viz. 
corn,  beans,  etc.,  and  the  value  thereof.  That 
the  proper^  at  the  time  of  the  levy  was  on 
the  part  of  the  place  rented  by  the  Jadcsons, 
and  that  the  said  Jacksons,  defendants  in  the 
attachmrat  suit,  were  In  possession  of  the 
property  at  the  time  of  the  levy. 

When  the  claim  suit  was  called  for  trial 
on  March  15,  1916,  plaintiff  moved  to  dismiss 
the  same  because  of  lade  of  statutory  affl- 
darit  to  support  the  claim;  and,  the  claim- 
ant in  ffpen  court  declining  to  make  said  affi- 
darlt,  judgment  was  entered,  dismissing  the 
dalm  salt.  At  the  same  term  of  said  drcnlt 
court,  <m  the  same  day  (Harc3i  IS,  1916), 
plaintiff  S.  Johnson  xecovered  judgment  fbr 
I1S6.S8  against  J.  A.  and  Clarence  Jackson, 
and  the  property  attached  was  condemned  to 
the  satlsftction  thereof 

Deftadants  offered  proof  tending  to  tihow 
that  J.  A.  and  (Sarence  Jackson  had  rented 
nme  tff  this  land  from  DUlard  In  1913,  and 
that  tai  1915  they  were  due  him  (BOO  or  $600, 
and  that  on  November  29.  1913,  they  execut- 
ed a  note  and  mortgage  for  1319,  whldi  had 
been  renewed  by  another  note;  that  on  Feb- 
mary  20,  1016,  ttiey  executed  a  mortgage  to 
Ullard  for  fS49.5S.  whlcA  was  given  to  bet- 
ter secm«  the  note  and  mortgage  of  Novcon- 
ber  29.  1913;  and  that  It  had  never  been 
paid.  This  mortgage  was  tiien  cOereA  In 
evidence,  and  purports  to  conv^  the  entire 
crop  raised  ify  the  mortgagors  during  the 
years  1913,  1914,  and  1915  In  Geneva  county. 
The  mortgage  of  February  20, 1915,  was  also 
offered  In  evidence,  and  conti^ns  slinilar  pro- 

AlstODS. 

Defendant  Dlllard  also  testified  that  m 
March  26,  1916,  J.  A.  Jackson  executed  a 
mortgage  to  him  for  $80,  which  had  never 
bem  paid,  and  purports  to  convey  crops 
raised  during  the  years  1915,  1916,  and  1917. 
Said  last-mentioned  mortgage  was  also  offer- 
ed in  evidHice,  which,  however,  was  payable 
to  T.  S.  Faulk  &  Co.  Defendant  Dlllard  fur- 
ther testified  that  he  had  deposited  these 
mortgages  in  the  bank  as  collateral,  aild  that 
Jackson  had  turned  this  property  over  to  him 
aboQt  a  month  before  the  attachment  was 
levied. 

There  is  other  evidence  tending  to  show 
that  some  of  the  crop  levied  upon  had  been 
locked  In  the  crib  by  the  Jacksoos  at  the 
request  of  the  bank;  but  other  evidence 
tendlfl  to  show  that  the  Jacloons  kept  the 
kej-,  and  CMitlnaed  to  use  the  com  from  the 
crlb^  and  to  retain  potsenrion  of  tb»  property. 


Defendant  Dlllard  teatifled  that,  In  addi- 
tion to  the  rent  due  blm  by  plaintiff.  John- 
son, the  latter  was  also  due  falm  $283.89,  as  a 
balance  for  the  previous  year  on  mt  and 
advances,  and  that  to  secure  the  same  said 
Johnson  executed  a  mortgage  to  him  on  Feb- 
ruary 20,  1915,  and  due  October  16.  1016, 
purporting  to  convey  crops  of  1915,  which 
also  contained  a  provision  for  the  payment  of 
attorney's  fee  If  placed  In  the  hands  of  an 
attorney  for  oc^ectlon.  Defendant  Dlllard 
also  offered  In  evidence  the  note  and  mort- 
gage executed  by  Johnson  for  rent  for  the 
year  1916,  of  10,000  pounds  of  lint  cotton, 
which  note  provided  for  the  payment  of  a 
reasonable  attorney's  fee,  in  the  event  suit 
was  brought  to  enforce  the  collection  there- 
of. These  notes  were  also  placed  with  the 
bank  as  collateral,  and  were  afterwards  turn- 
ed over  to  an  attorney  for  collection.  The 
proof  shows  that  Johnson,  by  his  son.  paid 
the  $283.30  note  to  the  bank,  obtaining  a  re- 
ceipt thereft>r,  but  did  not  get  the  note. 

Defoklant  Dlllard,  Insisting  up<m  a  for- 
feiture of  the  lease  contract  1^  Johnscm  In 
tailing  to  pay  the  rent  when  due,  brought 
suit  against  the  plaintiff,  Johnson,  on  Janu* 
ary  1916,  in  the  Justice  court  fOr  unlaw- 
ful detainer;  and  In  the  complaint  fllett 
son^t  recovery  of  tlie  property  leased,  to- 
gether with  $100  for  the  detttititm  thtmoi. 
This  suit  progressed  to  trial,  and  on  Jannary 
29,  1916.  judgment  was  rendered  In  favor  of 
DUlard  against  Johnson  In  the  unlawful  de- 
tainer suit.  The  judgment,  howevw,  was 
silent  as  to  any  damages  for  the  dotation 
thereof- 

On  November  29,  1915,  the  defendant  DU- 
lard brought  suit  against  plaintiff,  Johnson, 
for  the  amount  due  for  rent  of  the  place  In 
question,  the  trial  being  had  on  December 
13,  1915,  and  judgment  was  rradered  ft>r  the 
plaintiff  in  the  sum  of  $99.75  and  costs,  and 
an  order  made,  condonnlng  the  property  lev 
led  on.  From  this  judgment,  the  defraidant 
S.  Johnson,  on  January  17,  1916,  sued  out  a 
writ  of  certiorari,  and  the  cause  was  carried 
to  the  drcnlt  court  and  submitted  to  the 
trial  judge  along,  with  the  case  here  In  Ques- 
tion. Upon  a  trial  of  that  case,  the  court 
rendered  a  judgment  In  favor  of  ttie  plaintiff 
against  the  dtfcndant  in  the  sum  of  $38.44, 
together  with  costs,  and  an  oida  was  made, 
condemning  the  property  attached  to  the  sat- 
isfaction thereof. 

In  the  ease  In  question,  Inrolvlng  the  dam- 
ages for  a  lvea<^  of  the  daim  suit  bond,  the 
court  found  that -the  value  of  the  property 
taken  possession  of  by  the  defendant  under 
the  bond  sued  <xt  was  $184.97,  and  the  amount 
of  the  judgment  In  the  case  of  J.  M.  DlUard 
against  8.  Johnson,  pleaded  the  d^todant 
as  to  the  set-<rf^  to  be,  prlndpal,  $3840,  and 
costs,  $26.70,  making  a  total<of  $64.14.  Judg^ 
ment  was  thai  roidered  in  ftivor  of  the 
plaintiff,  JfAnson,  against  the  defendants 
DlUard  and  Faulk  In  the  sum  of  $70l83  and 
oosta. 
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There  Is  evidence  tending  to  show  that  tn 
the  suit  of  Dlllard  against  Jobsson  In  the 
justice  court  for  f99.7G,  as  a  balance  for  rent, 
a  statanent  was  Introduced  In  thQ  justice 
court  showing  the  amount  due  by  Johnson  to 
DUlard.  There  Is  also  evidence  tending  to 
show  tbat  the  question  of  attorney's  fee  was 
gone  into  and  considered  on  the  trial  of  that 
cause,  and  that  the  balance  Insisted  by  DU- 
lard to  be  due  from  Johnson  exceeded  the 
sum  of  $100,  and  that.  In  order  to  bring  the 
case  within  the  Jurisdiction  of  the  justice 
court,  the  excess  was  remitted,  and  judgment 
taken  for  $99.75.  This  Judgment  was  carried 
to  the  circuit  court  for  review,  resulting  In  a 
judgment  for  $3S.44,  as  above  stated.  It 
does  not  appear  an  appeal  was  taken  from 
this  judgment.  The  complaint  In  that  cause 
Is  not  here  set  out,  and  there  is  nothing  to 
Indicate  the  nature  of  the  cause  of  action, 
ezc^t  that  It  was  for  a  balance  dalmed  as 
rent  due  by  Johnson  to  Dlllard. 

Tliere  was  proof  tending  to  sbow  that  some 
of  the  cotton  raised  on  ttie  place  had  been 
sold  by  tbe  tenants,  and  amounts  collected 
from  the  purchasers.  Defendants  offered  to 
prove  by  T.  S.  Faulk,  member  of  the  drm  of 
T.  S.  Faulk  &  Co.,  who  purchased  some  of 
the  cotton  raised  on  this  place,  that  the  cot- 
ton purctiased  by  said  firm,  end  for  which  re- 
ceipts were  turned  over  to  Dlllard  in  pay- 
ment of  the  rent,  did  not  class  middling,  and 
that  the  value  of  the  cotton  was  less  than 
middling.  ObJectUm  to  this  testimony  was 
interposed  by  the  plalntUC,  and  was  nutalned 
t^the  court 

W.  O.  Htlky,  of  iQeneTa,  end  J.  D.  Bailey, 
of  riorala,  for  appellants.  C  D.  Garmlcbael, 
of  Geneva,  for  appellee. 

GARDNER,  J.  Tbe  foregoing  statement 
of  the  case  will  suffice  for  a  general  under- 
standing of  the  questions  here  presented. 

It  Is  first  insisted  counsel  for  appellant 
that  the  evidence  shows  that  before  the  levy 
of  the  writ  of  attachment  In  the  suit  by 
Johnson  against  the  Jacksons,  upon  the  prop- 
erty to  which  the  appellant  DUlard  Inter- 
posed his  claim  and  executed  bond,  which  is 
tbe  foundatlcm  of  this  suit,  said  property  was 
fastened  with  a  Hen  in  favor  of  Dlllard  for 
rent  due  by  Johnson,  as  well  as  covered  by  a 
mortgage  executed  by  Johnson  to  Dlllard; 
and  that  therefore  the  prt^erty  was  not  sub- 
ject to  the  Hen  of  attachment,  and  no  harm 
could  result  to  Johnson  by  a  failure  on  the 
part  of  Dlllard  to  restore  It. 

Our  attention  Is  directed  to  the  case  of 
Uolloway  v.  Burrough  &  Taylor  Co.,  4  Ala. 
App.  630,  58  South.  953,  wherein  the  claimant 
executed  bond,  as  here,  and  obtained  posses- 
sion of  the  property  levied  upon,  but  failed 
and  refused  to  make  tbe  statutory  affidavit 
and  suffered  his  claim  suit  to  be  dismissed, 
as  was  the  course  pursued  In  the  Instant 
case.  It  was  there  held  that  the  question  as 
to  the  right  of  property  as  between  the  claim- 


ant and  the  plaintiff  In  the  attachment  suit 
had  not  become  a  matter  res  adjudicata,  as 
a  result  of  the  dismissal  of  the  claim  suit, 
bat  that  the  question  as  to  tlie  liability  ct  the 
property  to  the  satisfaction  of  the  plaintiff's 
demand  was  Qff&a  for  litigation  and  deter- 
mination in  the  suit  by  the  pUlntiff  against 
the  claimant  for  a  breach  of  tbe  bond.  The 
substance  of  the  above  statement  of  faces 
was  contained  in  the  pleas,  fu^  the  cause 
reversed  for  the  action  of  the  court  In  sus- 
taining demurrers  to  these  pleas.  Conceding 
the  correctness  of  the  holding  In  the  case  of 
Holloway  V.  Burrough  &  Taylor  Co.,  supra, 
we  are  of  the  oplnlm  the  principle  there  an- 
nounced is  without  efFect  in  tbe  instant  case 
for  the  following  reasons:  On  November 
24, 1915,  said  Dlllard  commenced  sult^agaiost 
Johnson  to  collect  the  balance  due  him  by 
said  Johnson,  the  suit  having  been  begun  In 
tbe  justice  court.  The  exact  nature  of  the 
cause  of  action  is  not  here  disclosed,  but 
the  evidence  shows  that  upcm  the  trial  of  tbat 
cause  the  question  of  the  indebtedness  of 
Johnson  to  Dlllard  for  rent  on  his  planta- 
tion was  gone  into,  tc^ether  with  the  indebt- 
edness for  attorney's  fee  which  was  stipu- 
lated for  in  the  notes  executed  by  Johnson. 
This  suit  resulted  in  a  Judgment  being  ren- 
dered on  Dec^ber  13,  1915,  in  favor  of  Dll- 
lard In  the  sum  of  $99.75,  a  portion  of  the 
indebtedness  having  been  remitted  in  order 
to  bring  the  cause  within  tbe  jurisdiction  of 
the  justice  court,  and  an  order  was  made, 
condemning  tbe  property  levied  on  in  that 
suit  for  tbe  satisfaction  of  the  judgment. 
The  claim  bond,  which  is  tlie  foundation  of 
this  suit,  was  executed  January  18,  1916. 
The  judgment  In  the  Justice  court  against 
Johnson  was,  by  the  latter,  carried  to  the 
circuit  court  for  review,  and  tbat  cause  was 
submitted  to  the  trial  court  at  the  same  term 
the  cause  here  under  consideration  was  sub- 
mitted. 

It  appears  from  the  evidence  also  that  the 
mortgage  held  by  Dlllard  against  Johnson  for 
$283.39,  representing  a  past-due  indebtedness, 
had  been  paid  prior  to  the  Institution  of  the 
instant  case;  the  evidence  Indicating  that 
this  mortgage  was  paid  very  soon  after  It 
was  due.  There  was  some  evidence  tending 
to  show  that  at  the  time  this  mortgage  was 
paid  to  the  bank,  where  It  had  been  deposited 
by  Dlllard,  it  was  at  that  time  In  tbe  hands 
of  an  attorney,  and  an  attorney's  fee  had 
accrued.  The  evidence  for  the  plaintiff  tends 
to  show  tbat  when  he  paid  the  bank  he  re- 
ceived a  receipt,  but  did  not  receive  the  mort- 
gage. Tbe  receipt,  however,  does  not  appear 
In  tbe  evidence. 

It  aM>ears,  however,  that  upon  tbe  trial  of 
tbe  case  of  Dlllard  against  Johnson  In  the 
justice  court,  the  question  of  attorney's  fee 
was  gone  into,  and  there  is  also  evidence 
tending  to  show  that  the  indebtedness 
claimed  on  account  of  attorney's  fee  amount- 
ed to  $100.  This  amount,  however,  includ- 
ed all  matters  pertaining  to  the  collection  ot 
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rent  from  Johnaw,  as  well  as  any  fee  tbat 
migbt  be  considered  due  on  the  mortgage 
whlcb  was  on  d^Mslt  at  the  bank.  There 
was,  however,  no  erldence  Indicating  the 
amount  of  any  attorney's  fee  claimed  as  to 
any  particular  transaction,  and  no  evidence 
seems  to  have  been  offered  indicating  what 
would  have  been  a  reasonable  attorney's  ffee 
due  upon  the  mdrtgage  on  deposit  In  the  bank 
separate  from  that  for  the  collection  of  rent 

The  trial  of  the  cause  in  the  circuit  court 
of  Dlllard  against  Johnson  resulted  In  a 
Judgment  for  the  plalntltC  In  the  sum  of  $38.- 
44  and  costs,  and  the  property  attadied  was 
condemned  for  the  Satisfaction  thereof.  In 
rendering  Judgment  in  the  instant  case,  the 
court  found  for  the  plaintiff,  and  ascertained 
the  value  of  the  property  in  poasessltm  of 
the  defendant,  under  the  b<«d  sued  on,  to 
be  fl34.97;  end  It  further  asoertalned  that 
Oie  amount  of  the  Judgmrat  in  the  case  of 
DiUard  against  Johnson  "pleaded  by  the  de- 
fendant as  to  the  set-off,  to  be  prindpal  938.- 
44  and  costs  $25.70.  making  a  total  of  964.14." 
It  was  thereupon  orAejeA  that  the  plaintiff 
recover  of  the  defendants  the  sum  of  $70.83. 

[1]  It  thus  appears  tbat  the  question  of  in- 
debtedness of  Johnson  to  DUlard  was  litlgat 
ed  in  the  case  of  Dlllard  against  Johnson, 
vhldi  was  begun  In  the  justice  court  and 
subsequently  carried  to  the  circuit  court,  re- 
sulting in  the  Judgment  for  the  plaintiff,  as 
above  indicated,  and  that  said  Dlllard  was 
given  full  credit  for  the  amount  ascertained 
by  the  court  to  be  due  In  the  Judgmmt  ren* 
dned  Id  the  instant  case.  Such  being  the 
situation^  therefore,  and  the  question  of  the 
ammmt  of  Indebtedness  due  by  Jfdusou  to 
Dlllard  having  be^  litigated  and  satisfied  In 
the  manner  Indicated,  it  <dearl7  appears  tbat 
these  facts  bring  the  caaa  from  without  the 
Influence  of  the  prindple  announced  In  the 
Uolloway  Case,  supra. 

The  defendants  offered  proot  tending  to 
abow  tbat  some  of  the  cotton  bought  by 
strangers  from  some  of  the  tenants  on  the 
place,  and  turned-  over  to  DUlard  In  payment 
of  the  tent,  did  not  daaa  mlddllnt,  and  that 
its  value  was  less  than  the  value  ot  middling 
cotton.  What  we  have  above  stated  discloses 
tbat  the  question  of  Indebtedness  was  the 
Tery  snt^ect  of  Utlgatlmi  in  the  Justice  court 
in  the  case  of  Dlllard  against  Johnson,  and 
was  actually  detmntned.  subsequently  result- 
ing In  a  Judgment  In  the  circuit  court ;  and 
ther^re  this  question  was  not  again  open 
for  CMislderati<m  as  to  the  amount  due  for 
rent,  ^ere  was  therefore  no  enor  In  sus- 
taining the  objection  to  this  evidence. 

It  is  next  Insisted  that  the  defendant  DU- 
lard should  have  been  allowed  as  set-off  dam- 
ages resulting  from  the  plaintiff,  Johnson, 
holding  over  after  the  tenninatlon  of  his 
right  under  the  lease;  he  having  remained 
in  possession  of  the  land  for  a  period  of  two 
months  in  the  year  1916,  and  untli  he  was 
ousted  bqr  the  Judgmoit  in  the  unlawful  de- 


tainer suit  While  damages  for  the  detention 
of  land  was  claimed  in  the  complaint  In  the 
Justice  court,  yet  in  the  suit  for  tmlawful 
detainer  no  damages  were  entered. 

The  case  of  Belshaw  v.  Moses,  49  Ala.  2S3, 
la  relied  upon  as  holding  that  the  Judgment  in 
an  unlawful  detainer  suit  is  no  bar  to  a 
subsequent  action  for  damages  sustained  ei- 
ther before  or  after  its  rendition.  In  that 
case  it  does  not  appear  that  any  damages 
were  claimed  In  the  suit  for  unlawful  detain- 
er. It  is  further  stated  that  the  suit  was  for 
damages  which  accrued  subsequent  to  the  ren- 
dition of  the  Judgment  In  the  unlawful  de- 
tainer suit.  Here,  the  damages  were  claimed 
but  not  recovered,  and  the  damages  here  of- 
fered to  be  set  off  are  those  which  are  alli- 
ed to  have  accmed  prior  to  the  Judgment  in 
the  unlawful  detainer  cause.  Whether  undfir 
the  facts  as  here  presented  the  question  ot 
these  damages  Is  a  matter  rea  adjndicata  we 
need  not  determine. 

[2,  S]  The  lease  contract,  under  whlA 
Johnson,  the  i^alntiff,  held  the  land,  stipu- 
lated for  a  period  of  five  years,  and  the  un- 
disputed evidence  shows  that  this  lease  had 
not  expired  at  the  time  Johnson  was  ousted 
by  the  unlawful  detainer  Judgment.  Tbe  un- 
lawful detainer  suit  was  founded  upon  a  for- 
feiture provision  In  the  lease  upon  the  fail- 
ure on  the  part  of  the  lessee  to  pay  the  rent 
when  due.  We  have  recently  had  under  con- 
sideration section  4273  of  the  Code  of  190T. 
ctmcemlng  the  recovery  by  the  landlord  of 
double  the  amount  ot  the  annual  roit  against 
the  tenant  who  unUiwfuUy  retains  possesslMi 
after  the  eipiratloo  of  his  term.  Vizard 
Inv.  Oo.  V.  Ifoblle  Fish  &  Oyster  Co.,  197 
Ala.-  92B,  78  South.  32&  We  there  btid  that 
this  penalty  was  not  recoverable  until  the 
expiration  of  the  term  of  the  lease,  L  e.,  its 
termination  by  its  own  limitation,  and  not  by 
ttie  lessOT's  termination  by  forfeiture  In  ac< 
cordance  wltti  a  provlston  in  tbe  contract 
Under  this  authority,  therefore,  it  clearly  ap- 
pears tbat  Dlllard  was  not  entitled  to  this 
penalty  as  a  set-off  against  the  action ;  nor 
did  be  pron  any  actual  damages  upon  the 
trial  Of  the  canse.  True^  when  questioned 
in  regard  to  any  such  damages  he  sustained 
on  account  of  J<A)nson  &iling  to  vacate  the 
pr«niBes  on  January  Ist,  in  accordance  with 
his  demand,  he  stated  "be  ml^t  get  some- 
where about  It ;  that  he  would  Insist  he  was 
damaged  $140  or  $150"  and  this  Is  the  extent 
of  the  evidence  as  to  the  actual  damage 
claimed  to  have  been  sustained.  Indeed,  the 
defendant  Dlllard  did  not  even  state  that 
he  was  damaged  In  any  particular  sum,  but 
only  as  to  what  he  would  Insist  upon.  CTear- 
]y,  therefore,  the  trial  court  treated  this  tes- 
timony as  merely  presenting  a  general  con- 
clusion, or  speculation,  on  the  part  of  the 
witness,  unsupported  by  any  statement  of 
fact,  and  considered  the  evidence  upon  this 
point  as  without  probative  force;  and  In  such 
conclusion  we  concur.    It  therefore  results 
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Qiat  wlthoat  regard  to  the  question  of  res 
adjudloata,  the  plaintiff  has  proved  no  actual 
damages,  and  under  the  undisputed  proof  In 
the  case  he  was  not  entitled  to  the  penal  pro- 
vision as  stipulated  In  eectloii  4278  of  the 
CkKle. 

We  have  here  considered  the  questions  pre- 
sented In  hrlcf  of  counsel  for  appellant,  and, 
having  reached  the  conclusion  that  the  trial 
court  committed  no  reversible  error  in  the 
Judgment  rendered,  it  will  accordingly  be  af- 
firmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McOLEIXAN  and 
SAYBS;  JJ.,  concur. 


WILEY  et  at  v.  WILHITB.    (8  Div.  101.) 
(Snpreme  Court  of  Alabama.   April  11,  1918. 
On  Rehearing,  May  9,  191&) 

1.  Evidence     9=3342  —  ADiossiBiUTr  — 
Public  Land  Rgcobds. 

In  partiti<x)  (tf  "aizteenth  section"  school 
lands,  where  complainant  claims  as  an  heir, 
a  transcript  of  the  register  of  sixteenth  section 
notes  authenticated  by  the  state  auditor  aa  pub- 
lic custodian  by  virtue  of  Acta  1015,  p.  217,  was 
admisfrible  to  show  tbat  complainant's  father 
had  bought  the  land  from  the  state  and  paid 
for  it 

2.  Evidence   «=s>83(3)  —  PBEstncraoifB  — 
Payment  of  Vbndob's  Notes. 

in  partition  of  "stxteenth  section*'  Bchool 
land&  where  complainant  claimed  that  his  fa- 
ther bad  bought  the  land  from  the  state,  giving 
four  notes  therefor,  and  the  register  or  the 
sixteenth  section  notes  kept  by  a  public  cus* 
todian  showed  payment  of  the  two  notes  last 
due,  it  will  be  presumed  that  the  other  notes 
were  paid,  especially  where  the  raidee  has  had 
undisturbed  possesion  for  many  years. 
8.  PAimnoir     «=3»63(8)  —  Ownebskxp  — 

BVIDEHCI. 

In  pardtlwu  where  cfonplainant  daimed 
that  his  father  had  bought  the  land  trem  the 
state  as  "sixteenth  section"  school  land,  evidence 
that  the  purdiase-money  notes  were  paid,  and 
that'  the  vendee  had  remained  in  possession  for 
many  years*  authoziies  the  presnmptioii  that 
the  certificate  was  issued  which,  under  Code 
18S2,  I  539,  conveyed  a  conditional  estate  in 
fee. 

4.  DowEB  «s»114(4)— SAiiE  oj  IiAHD— Title 
or  Geanteb. 

Where  a  state  has  granted  "sixteenth  sec- 
tion" school  land,  and  the  grantee's  widow  re- 
tains possession  by  virtue  of  her  dower  right,  a 
subsequent  attempted  grant  by  the  state  to  her 
is  of  no  effect,  and  a  conveyance  by  her  passes 
only  her  interest  to  the  life  estate;  its  execu- 
tion and  delivery  not  even  constituting  notice 
to  the  reversioners  of  any  chai^ce  In  the  title 
of  the  property. 

5.  Dower  «=>114(4)— Sau  or  ZiAND— Iniro- 

CENT  I'UBCHABEBS. 
Purdiasers  from  a  widow  occupying  land  to 
which  her  husband  held  title  from  the  state,  as 
doweress,  are  not  as  against  one  holding  under 
the  real  owner,  entitled  to  the  protection  of  an 
innocent  purchaser  for  value  without  notice. 

On  Rehearing. 

6.  Etidknce    *s»83(1)  —  Pbesuuftionb  — 
OrnciAL  Recobds. 

W  here  a  duty  is  imposed  by  law  upon  an  of- 
ficial, and  a  record  manifesting  a  discharge  of. 


th&t  doty  is  preserved,  and  Is  foand  in  a  ens- 
tody  consistent  with  its  official  creation,  the 
presumption  is  tbat  ti»  rsond  l8  a  oonect  zep- 
resentation  of  the  official  act  whicii  it  purports 

to  memorialize. 

7.  Etidencx  «=>842— Rbcobds. 

In  partition  of  "sixteenth  section**  school 
lands,  a  transcript  of  the  register  of  sixteenth 
sectifHi  notes  kept  by  the  state  auditor  as  pabUe 
custodian,  under  Alcts  1915,  i>.  217,  and  au- 
thenticated by  bim,  was  not  inadmis^ble  be- 
cause the  state  auditor  had  no  power  as  public 
custodian  at  the  time  the  transactiiHu  me- 
morialized therein  took  place,  where  the  roister 
at  that  time  was  kept  hy  ths  state  comptroller 
under  Code  1862,  i  8667 

Appeal  from  Circuit  Court,  If  organ  Coun- 
ty; R,  a  Brickell,  Jadg& 

Salt  by  J.  a  WUUte  against  S.  I*.  Wiley 
and  another  for  partition.  From  decree  for 
complainant,  respondents  aioeaL  Affirmed, 
and  rehearing  denied. 

Callahan  &  Harris,  of  Decatur,  for  appti- 
lants.  Sample  ft  Ellpatrlck^  ot  Cullman,  for 
appeUe& 

McOLBLLAN,  J.  J.  O.  Wllhite,  the  ap- 
pellee, filed  this  blU  agalifst  8.  L.  and  H.  M. 
Wiley  for  the  purpose  of  having  the  120 
acres  of  land  therein  described  sold  for  divi- 
sion among  them  as  tenants  in  common.  The 
complainant  alleges  his  ownership  of  a  one- 
seventh  undivided  interest  In  the  whole  tract, 
and  that  each  of  the  respondents  owns  an  un- 
divided six-sevenths  Interest  in  respective 
halves  of  the  120  acres.  The  court  below 
ccmcluded  that  the  stated  avermMit  of  ten* 
ancy  in  common  was  sustained;  and  there* 
upon  awarded  the  relief  sou^L 

The  land  Involved  is  a  part  of  the  "six* 
teenth  section"  school  lands,  In  township  8, 
range  4,  In  Morgan  county,  Ala.  'Oie  com- 
plainant is  a  son  of  J.  P.  Wilhlte,  and  claims 
his  undivided  interest  tn  the  land  in  virtue 
of  his  Inheritance  thereof  from  his  father. 
J.  P.  Wilbite,  the  father.  Uved  on  the  land 
In  the  60*8  and  until  he  went  off  to  war.  He 
died,  after  his  return  to  his  h<»ne,  in  18B5 
or  186a  During  his  absoice  his  ^fie,  Jane 
Caroline  Wilhlte,  and  his  diildren  lived  on 
the  place,  and  after  hla  death  they  continued, 
for  some  years,  to  reside  thereon.  In  the  fall 
of  1866  the  personal  retHresentatlve  of  the 
Intestate  filed  a  petition  In  the  probate  court 
to  have  this  120  aciw— of  820  acres  alleged 
to  have  been  owned  by  J.  F.  Wilhlte— set 
apart  and  allotted  as  dower  to  the  widow, 
Jane  Caroline  Wilhlta  The  record  of  the 
proceedlDgB  in  the  probate  court  redtes  and 
the  return  at  the  officer  afflnns  that  the  wid- 
ow, Jane  Caroline  Wilhlt^  had  notice  ot  the 
petition  and  Its  purpose  in  her  bdiaU.  In 
due  course  tills  120  acres  was  allotted  and 
confirmed  as  her  dower  In  the  estate  of  her 
deceased  husband.  She  and  the  children  con- 
tlnued  thertefter  to  reside  on  this  120  acres. 
On  the  8th  of  March,  1882,  Jane  Caroline 
Wilhlte  received  from  the  state  of  Alabama 
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a  patent  ttr  snmt  of  flits  ISO  aens;  tbe  in- 
strum ent  radtbiff  that  sbe  bad  made  com* 
{dete  parnient  therefor,  according  to  the  pro- 
rial  ons  of  the  act  approved  January  IS,  1828, 
lathMiKlziK  thft  nle  of  "dzteenth  Mcdimt." 
The  reapondents,  die  Wlleys,  would  trace 
their  onqnallfled  title  through  mene  eon- 
Tcytncea  from  lira.  WHUte,  who  died  in 
1913.  In  other  words,  the  reepondents  assert 
tbat  Bfia.  Wtlhlte  became,  through  the  grant 
to  her  Iqr  the  etate^  tbe  owner  of  flie  fee  In 
this  tract.  ISia  complainant  r^led  upon,  and 
tbe  court  Mow  vindicated  Us  claim,  Uiat  X 
P.  WllUte,  Ida  father,  pardiased  this  land 
from  QkB  state  In  18S2,  payment  therefor  be- 
ing  made  by  him  to  tbe  state,  out  of  which 
there  was  carved  the  widow's  dower  in  1866 
—07— ft  lUb  estate  In  her  that  terminated 
upon  her  death  In  1913.  Since  the  act  ap* 
prored  June  19,  1915  (Oen.  Acts  191S,  p.  217). 
became  ^ectlve  the  state  auditor  has  been 
tbe  oflkiftl  custodian  ot  all  papers,  docu- 
mats,  and  records  relating  to  the  "slxteenOi 
section"  lands.  The  feature  of  this  act  con- 
stttutlog  the  auditor  the  custodian  of  all  pa- 
pers, documents,  and  records  relating  to  pub- 
lic lands  Is  not  restricted  to  "swamp  and 
overflowed  lands."  The  phrase  bo  providing 
has  referrace  to  the  papers,  etc,  pertaining 
to  the  several  characters  «f  lands  mentlcned 
In  section  1  of  that  act. 

nils  cratiflcate  of  the  state  auditor  was 
latnMluGed  in  evidence  bj  the  c<HnplaUuuit: 


We  may  apprtfivlateiy  quote  this  Immedi- 
ately pertinent  ezpnsakm  fnnn  Barry  t. 
Stevben%  176  Ala^  at  page  96,  07  SouthM  at 
page  408: 

"The  law  presames  tbat  pnbUe  offlcers  dts- 
char^  their  dntgr,  nothing  to  tbe  contrary  ap- 
peenng;  and  it  must  therefore  be  presumed 
that  the  trustees  isaued  the  certi6cate  of  pur- 
chase upon  the  acceptance  by  them  of  the  notes" 
— thw  remarking  that  "this  presamptloD  is 
Btnngthened  by  ue  Iqiss  of  over  SO  years  since 
tbs  tranaacdML" 

fRie  oertlllcate  omtemplated  Invested  the 
pnrdiaser  with  the  l^al  title  to  the  land,  snb- 
jeet,  only,  to  ttie  snbseqnent  taappwing  of  an 
event  that  should  ^tlngulsh  his  title  Wat- 
aau  V.  Prestwood.  79  Ala.  416.  The  statute 
(Oode  1852,  i  689).  said  the  court  In  the  last- 
cited  ease,  contemplated  that,  as  soon  as  the 
purdutse-money  notee  are  given  and  approved, 
and  a  certlflcato  <tf  purduue  la  Issued,  the 
purchaser  shall  take  possession  and  occupy 
as  owner,  and  tbat  his  possession  cannot  be 
divested,  so  long  as  he  observes  and  performs 
the  obllgaticms  he  takes  upon  himself  by  the 
purchase."  The  doctrine  of  this  decision  was 
fully  recognized  and  applied  In  Barry  v.  Ste< 
phens,  snpra. 

[2]  "Hie  authentleated  record  from  the  au- 
ditor's office  (official  custodian)  dlsdoses  un- 
mistakably that  J.  P.  Wilhite  became,  in  Oc- 
tober, 1852,  a  purdiaser,  and  gave  the  state 
four  notes,  with  two  suretlee,  for  purchase 
money,  as  Code  1852,  |  530,  prescribed.  This 


Keglster  of  Sixteenth  Sectloa  Notes  from  Hie  County  of  Morgan. 


Prinripal. 

Secorltles. 

DateofNote. 

T. 

R. 

Amt 

Remarks. 

J.  P.  Wilhite 

» 
11 

A.  M.  Wilhite  &  J.  Stringer 

i4               U  11 
It               U  M 
It               It  11 

Oct  4. 1852 
11 

M 

8 

11 

It 

u 

4W 

11 

11 
(1 

20R.25) 
203.261 
2ai.25 
208.25 

Ext.  by  same 

Pd.  18,  July,  68 
Pd.  16,  July.  08 

State  of  Alabama,  County  of  Moutgomery,  City  of  MontgcHOtfy. 

I,  the  uDdersigned,  H.  C.  Allgood.  Xtate  Auditor,  do  hereby  certify  that  the  above  is  a  true, 
correct  and  exact  copy  of  tbe  reguter  of  the  aixteenth  section  notes  as  pertaining  to  notes  exe- 
eated  by  J.  P.  Wilhite  as  to  lands  parcbased  by  bim  hi  Sectim  16,  T.  S.  B.  4  west,  Morgan 
Ccro^^AlabanM^^and  that  tUs  department  Is  tiie  custodian  of  said  record  under  an  act  itf  the 

Witness  my  hand  and  saal  of  office  this,  tiw  30th  day  of  January,  1917. 


m  ^e  subject-matter  of  the  transcript 
and  the  authenticating  certificate  of  the  state 
indl^  were  admissible  In  evidence^  Oode, 
i  3988;  Adams  r.  a  of  Ga.  Bqt.  Co.,  78  South. 

By  sections  637.  688,  of  the  Code  of  1852, 
It  was  provided  that  on  a  sale  of  "sixteenth 
section"  lands  by  the  trustees,  they  should 
take  notes  for  the  purchase  price;  and,  when 
the  notes  had  been  executed  and  accepted 
that  they  should  give  the  purchaaei*  the  cer- 
tificate of  purdiase  therein  prescribed.  Sec- 
tion 539  <tf  the  Code  of  1862  also  provided: 

"Such  certificate  conveys  to  tbe  pers<Hi  there- 
in named,  his  heirs  and  assigns,  a  conditional 
estate  in  fee,  to  lieoome  absolute  on  the  pay- 
ment of  the  parchaae  money  and  interest 
«  • 


section  required  the  purchaser  to  give  four 
notes,  maturing  annuaUy,  and  the  transcript 
shows  that  to  have  been  done  by  J.  P.  Wilhite 
In  1852.  Tbe  transcript  further  discloses  that 
the  two  notes  last  listed  were  paid  July  16, 
1868.  It  Is  «itlrely  reasonable  to  conclude 
from  this  recital  of  payment,  especially  In  the 
tight  of  the  fact  thut  the  purchaser's  posses- 
sion was  undisturbed  by  the  state  daring 
many  years  of  his  life  and  the  occupancy  of 
the  premises  by  his  wife  and  children,  and 
later,  from  his  death  up  to  1882,  by  his  wid- 
ow and  chlldroii  that  the  notes  thus  paid 
were  those  repreeentlng  tbe  final  Installments 
of  his  purebaae*nicaiey  obligation. 

IS,  4]  While  thmre  Is  no  direct  evidence  that 
a  certificate  was  mm  Issued  to  J.  F.  Wilhite 
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tor  this  pnrdiase.  It  is  to  be  presumed  from 
the  established  facts  of  purchase  and  the  k1t< 
tng  of  the  statute  pnocxUxA  notes,  possession 
of  the  land  for  many  years,  and  the  afllrma- 
tire  recital  of  payment  of  the  (wo  notes  last 
listed  In  the  transer^t,  that  an  appropriate 
certiflcate  was  Issued  to  J.  P.  Wilhlte  prior  to 
his  death  In  1869.  Berry  t.  St^hens.  supra. 
From  this  status  It  results  that  J.  P.  Wilhite 
acQoired  the  legal  title,  sut^ect  to  defea- 
sance at  the  instance  ot  tbe  state.  Code  1852, 
H  640.  Thwe  Is  no  proot  jevfia  tending 
to  sbDw  that  tbe  atate^  or  any  one  else  for 
that  matter,  ever  qoestltHied  the  title  ot  poe- 
aession  of  J.  P.  Wilhlte  during  his  lifetime. 
The  correctnees  <tf  the  cmidnatfHi  tiuit  J.  P. 
Wilhite  perfected  Us  title  to  the  land  hoe 
involTed  Is  empluudied  by  ttie  further  fiust 
that  this  120  acres  was  set  apart  in  1867  to 
tbe  widow  as  her  dower  in  bis  landed  estate. 
Xlut  proceeding  was  bad  and  Us  purpose  ef- 
fectuated In  virtue  of  J.  P.  WlUdte's  un- 
qualified ownership  of  tbe.land  here  in  ques- 
tloL  Tbe  widow  ms  notified  of  tbe  penden- 
te «id  object  of  tbe  proceeding.  She  is  not 
shown  to  bave  resisted  ttils  proTlsion  of  dow- 
et  tor  her.  Being  to  her  advantage  and  being 
advised  «t  its  jfeodeney  and  progress  and  no 
ronidlatlon  by  bar  In  any  manner  being  in- 
dicated, it  Is  only  fiiir  to  assume  tbat  she 
accepted  Oda  provision  for  her  welfare. 
Ifti^.  of  Bri.  IV.  90B,  906.  In  tbe  120  acres 
allotted  for  her  dorrer,  she  took  a  life  estate 
only.  In  1882  tbe  state  of  Alabama  bad  no 
title  to  ccmvey  to  Jane  OaroUue  Wilhlte ;  the 
title,  then  bdng  In  the  h^  at  law  of  J.  P. 
WUbit^  deceased,  subject  to  tbe  life  estate 
in  her,  Jane  Caroline  Wilhlte,  under  tbe  con- 
summated proceedings  to  allot  dower  to  b«r. 
The  conveyance  by  Jane  Caroline  Wilhlte,  the 
life  tenant,  even  after  the  attempted  grant  by 
the  state,  only  operated  to  pass  the  estate  she 
held,  viz.  a  life  estate  (dower)  In  the  120  acres. 
McMichael  v.  Craig,  105  Ala.  382,  388,  16 
South.  883.  Tbe  recording  of  her  conveyance, 
a  fortiori  its  mere  execntion  and  delivery, 
did  not  carry  notice  to  the  reversioners  of 
any  change  in  the  right  whereby  the  property 
was  held.  Winters  v.  Powell.  180  Ala.  425,  61 
South.  06.  Neither  prescription  nor  adverse 
poesesglou,  nor  laches,  can  intervene,  pending 
the  life  of  the  life  tenant,  to  prejudice  the 
rights  or  title  of  the  remainderman  or  re- 
versioner. Bolen  V.  Hoven,  143  Ala.  652,  30 
South.  379 ;  Winters  v.  Powell,  180  Ala.  425, 
431,  61  South.  96.  Tbere  being  no  evidence 
of  est<vpel  eCTectlve  against  the  complainant, 
in  whom  an  undivided  one-seventh  Interest 
In  tbe  120  acres  became  vested  upon  the 
death  of  J.  P.  Wilhite  In  1866,  subject,  of 
course,  to  tbe  dower  consummate  In  tbe  wid- 
ow, which  terminated  with  her  life  In  1913, 
ttie  cwivlalnant'a  title,  in  tbe  factional  pro- 
portion stated,  was  existing  and  unimpaired 
when  this  bill  was  filed ;  and  so  the  court  be- 
low omrrectly  concluded  when  It  held  tbat 


otmiplalnant  was  a  tenant  In  common,  to  tbat 
extent,  with  these  respondents. 

[S]  It  is  hardly  necessary  to  note.  In  con> 
elusion,  that  nime  of  the  ostensible  purchasers 
In  the  line  ct  attempted  ctmveyances  fol- 
lowing that  of  Jane  Caroline  Wilhite,  of 
which  these  re8p<»idents  are  two,  are  entitled, 
as  against  tbe  amqdainant  wboae  title  to  a 
one-seventh  undivided  interest  baa  never  been 
divested,  to  the  protection  usually  accorded 
an  Innocent  purcbasor  fbr  value  wiOumt  nc»- 
tiee.  Tbey  would  trace  their  daim  through  the 
conv^ance  by  Jane  CaroHne  WUfalt^  who 
had  no  Interest  or  title,  beyond  a  life  estate, 
to  convear;  and  in  audi  dreumataneea  tbe 
statutes  afford  no  protection.  Winters  v. 
PoweU,  180  Ala.  42S,  438, 434.61  South.  96. 

Hm  decree  Is  free  from  aciwr.  It  ia  af- 
firmed. 

Affirmed. 

ANDERtoN,  a  J.,  and  8ATBB  and 
OARDNBB,  JJ.,  omcor. 

On  Blearing. 

In  support  of  the  application  for  rehearing 
it  is  insisted,  as  upon  tbe  authorl^  of  Martin 
V.  Hall,  72  Ala.  S87.  that  the  court  below 
erred  in  treating  as  admissible,  ft>r  its  bear- 
ing on  the  issues  in  contest,  the  authenticated 
transcript  from  the  "Roister  of  Sixteenth 
Section  Notes  from  tbe  County  of  Morgan," 
reproduced  In  the  original  opinion.  The  point 
now  urged  Is  that  there  was,  when  this  regis- 
ter was  made  up,  no  statute  requiring  or  au- 
thorizing any  official  to  keep  tjie  register,  the 
transcript  of  which  the  state  auditw  auth^i- 
tlcated  in  virtue  of  the  custodial  authority 
conferred  upon  the  state  auditor  by  the  act 
aiH>roved  June  19,  1915  (Gen.  Acts  1916,  p. 
217).  In  the  brief  for  the  app^Uants,  filed  at 
tbe  submission,  the  point  now  pressed  was 
not  argued,  though  this  objection  to  the  ad- 
mission of  the  authenticated  transcript  was 
specifically  takm  In  the  court  below.  The 
argument  then  presented  only  went  to  tbe 
authwlty  of  the  state  auditor  to  make  the 
authentication,  upon  tbe  ground  that  the  cit- 
ed, act  (there  is  no  other  of  like  effect)  did  not 
constitute  that  official  the  custodian  of  rec- 
ords relating  to  sixteenth  section  lands  as  of 
the  period  to  which  tbe  subject-matter  of  the 
authenticated  transcript  has  reference.  Aft- 
er pressing  the  proposition  last  defined,  it 
was  remarked  in  the  original  brief  that  dis- 
cii^'^ion  of  "all  of  the  objections  noted  to  this 
piece  of  testimony**  would  be  omitted  for  that 
the  objections  were  full  and  speclfla  The 
question  then  argued  was  decided ;  it  being 
ruled  that  the  state  auditor  was  constituted 
by  the  act  dted  tbe  official  custodian  of  all 
the  records  relating  to  sixteenth  section 
lands ;  and  hence  was  authorized  by  Code,  i 
3982,  to  certify  to  the  transcript  from  tbe 
"register  of  notes."  Neverthdess,  If  tbe  par- 
ticular objection  now  pressed  bad  been  argu- 
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ed  In  the  Met  on  ■ubmlariop.  vis.  that  dur- 
ing tlie  period  to  wbldi  the  aolijeet-inatter  of 
the  transcript  refers,  1862-1858,  there  jras  no 
statute  anthorlEiiig  or  requlrlnis  the  keeping 
of  such  a  record,  the  court  is  of  the  opinion 
that  the  statutes  Uien  authorized  and  require 
ed  such  record  to  be  kept  by  the  comptroller, 
a  state  official.  By  section  535  of  the  Code  ut 
1S62  tlie  town8fa4>  trustees  were  required  to 
take  from  the  purchaser  of  such  lands  four 
notes,  with  sureties  as  prescribed,  for  the  pur- 
chase mon^  of  sixteenth  sectira  lands  sold 
by  than, 'the  notes  being  made  payable  to 
the  state  o£  Alabama,  maturing  annually. 
Section  641  required  these  trustees  to  dellrer 
the  notes  tak«i  and  ajKiroved  by  them  (sec- 
tion S35)  to  the  Judge  of  ptobate  of  their 
respectlTe  couutles.  Section  542  required  the 
Judge  of  iKtibate  to  d^;>osit  such  notes  in  the 
office  of  the  comptroller  within  six  months 
after  their  receipt  by  him  from  the  trustees. 
Section  045  prescribed  that  no  patent  should 
Issue  except  uptm  the  certificate  of  the  c<Hnp- 
troller  that  the  purchase  m<Hiey  and  interest 
hod  been  paid.  By  section  36S  of  the  Code 
of  18S%  in  effect  during  the  period  la  ques- 
tion, the  comptroller  was  required  (subdivi- 
sion S)  "to  keep  the  aoconnta  in  ration  to 
Qie  sdiool  fund,  and  every  other  special  or 
trust  fund  in  whlCb  the  state  Is  [was]  Inter- 
ested, the  keeidng  of  whldi  Is  [wa4  not  spe- 
cially entrusted  to  other  officers."  There  was 
then  no  statute  Imposing  upon  any  other  of- 
ficer the  duty  of  keeping  accounts  In  relatton 
to  the  trust  funds  arising  from  the  sale  of 
sixteenth  section  school  lands.  The  state's 
relation  to  sndi  funds  and  to  obligations  giv- 
en by  purchases  of  these  lands  was  that  de- 
scribed in  the  quotation  from  Code  1852,  1 
365.  State  T.  Schmidt,  180  Ala.  374.  61  South. 
298,  and  cases  therdn  noted.  It  was  the 
dn^  of  the  comptndler  to  ke^  a  correct  rec^ 
ord  of  the  purcfaase-money  notes  deposited 
br  the  Judges  of  probate  *'in  the  office  ot  the 
comptroller";  that  offldal  being  required  to 
give  his  receipt  therefor  to  the  Judge  of  pro- 
bate Code  1852, 1  542.  It  is  to  be  presumed 
that  this  duty,  imposed  by  law  vfion  the 
comptroller,  was  discharged  by  the  MHnptrol- 
ler.  The  "register  of  sixteenth  section  notes 
from  the  county  of  Morgan,"  presently  au- 
thenticated by  the  stete  auditor,  shows  that, 
at  the  time,  a  record  was  kept  showing  the 
principal,  the  securities,  the  date  of  the  note, 
the  township  and  range,  and  the  amount; 
and,  in  this  Instence,  memwanda  that  pay- 
mente  had  been  made  of  the  two  last  matur- 
ing notes.  There  is  nothing  In  the  cause 
reflecting  upon  the  integrity  of  the  subject 
matter  of  the  transcript,  m  of  the  transcript 
Itself. 

[1, 7]  Where,  as  here,  a  duty  Is  Imposed  by 
law  upon  an  official,  and  a  record  manifest- 
ing a  dlsdiarge  of  that  duty  Is  preserved  and 
Is  found  in  a  custody  consistent  with  Its  of- 
fldal creatltm,  the  presumption  is,  in  the  ab- 


■»ice  of  erldoice  to  the  eottraty,  that  ttto 
record  la  a  correct  r^vesentatlon  of  the  of- 
ficial act  or  transaction  it  purports  to  me- 
morialize. 9  Ency.  of  BvL  p.  9S2,  and  notes ; 
16  Cyc  pp.  1OT6-1079,  and  notes.  Tbe  au- 
tbwticated  transom  was  not  inadmissible 
because  not  aiUhwlaed  or  required  to  be 
kept 

The  aOier  iwtnt  pressed  in  the  brief  for  re- 
hearing has  been  recmuidered  in  the  U^t  of 
the  argnmeot.  The  court  continues  satisfied 
with  its  orteihal  ooncludon,  vis.  that  the  et- 
fect  of  the  memoranda  of  payment,  In  the 
transcript,  <^>poaito  the  description  ct  the 
notes  last  maturing,  although  a  different 
memorandum  was  set  opposite  tbe  description 
of  the  two  notes  first  matnrlnib  Justified  the 
view  that  all  fbe  notes  were  paid.  But  aside 
from  this,  and  as  Indicated  in  the  original 
<n>ini<«  on  the  anthinity  <a  the  statutes  (Code 
1862,  H  535,  58&-64Q),  and  Watson  r.  Prest- 
wood,  79  Ala.  416,  It  does  not  am>ear  that  the 
title  passing  to  the  purdiaser  oC  the  "condi- 
tional estete  in  fee"  was  ever  songht  to  be 
dlToited  Iqr  flue  stete  for  any  of  tbe  cansas 
raiumerated  in  Code  1862,  ft  539,  640. 

The  application  for  rehearing  is  acocodlng- 
ly  overruled. 

AppUcattm  ovramled. 

ANDERSON.  C.  J.,  and  SAYBB  and 
GARDNER,  JJ.,  coDcnr. 


Bz  parte  0IT7  OP  BIRMINGHAM. 
BEST  T.  dTT  OF  BIRMINGHAM. 

(6  DIt.  768.) 

(Supreme  Court  of  Alabama.   March  23,  1918. 
Rehearing  Denied  May  9,  1918.) 

1.  MniTICIPAI.  OOBP(»&TIonB  «sa672— STBBBT 

Tax— Obdirancs— Vaudht, 
An  ordinance  reguirinc  male  inhabitants  of 
a  clt7,  between  the  a^  of  21  and  49,  to  pay  a 
street  tax  of  $5  a  year,  or  In  Hen  thereof  to  work 
six  days  on  the  streets,  was  authorised  bj  Code 
ld07,  i  1336,  providing  that  inhabitantB  of  any 
city  may  be  required  to  pay  a  street  tax  not  ex- 
ceeding ^  a  year,  and  the  fact  that  such  ordi- 
nance gare  option  to  pay  by  wwUng  on  stie^ 
did  not  render  it  void. 

2.  MUNICIFAIJ  CORFOBATIOtrB  4=9624 — Stbiet 
Tax— PowEBS  of  City. 

Code  1907.  1  1261,  prorlding  that  municipal 
corporations  soall  have  the  power  to  adopt  ordi- 
nances and  resolutions  not  inconsistent  with  law 
to  carry  into  eCfect  or  discharge  the  power  and 
dutieb  conferred  upon  than,  and  to  provide  for 
the  safety,  preserve  tbe  health,  promote  the  prop- 
erty, and  improve  the  morala,  comfort,  and  con- 
venience of  the  inhabitants  of  the  municipality, 
and  enforce  obedience  by  fine  or  impriBooment, 
or  both,  and  Acts  1915,  p.  296,  i  6.  containing 
similar  provisional  authorised  an  ordinance  pro- 
viding for  fining  a  person  delinquent  In  his  street 
tax. 

8.  Municipal  Cobporations  4=»672  —  Taxa- 
tion—Natube  OF  "Tax." 
Under  Code  1907,  $  1336,  providing  that  In- 
habitants of  any  city  ma;  be  required  to  pay  a 
Btroet  tax  not  excpeding  $5  a  year,  the  burden 
imposed  ia  not  a  "t^x,"  but  a  commutation  of 
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tlw  pnUle  and  pemnil  da^  to  work  n  main- 
tain Btr«etB. 

lEd.  Note.— For  other  definitioas.  see  Words 
and  Phrases,  FinA  and  Second  Series,  Tnx.} 

4.  CoNSTiTUTionAi.  Law  «s>88(8)  —  Stbbt 
Taxes— Enfobceuknt. 

Ozdinsnce  requirins  inhabitants  within  cer- 
tain age  limits  to  pay  $6  a  year  in  commotatlon 
of  dutf  as  to  maintenance  of  public  streets,  and 
providing  for  enforcement  by  fine,  does  not  cre- 
ate debts,  and  the  enforcement  therMf  does  not 
amount  to  impriaonment  tar  debt;  the  penalties 
imposed  being  in  the  nature  of  punishment  for 
refusal  to  perform  public  duties  prescribed  by 
law, 

5.  Municipal  Cobpobatxonb  ^>57— Impued 

POWSBS. 

While  municipal  ourporations  have  no  inher- 
«it  taxing  power,  tliey  possess  implied  or  inher- 
ent power  as  to  other  sheets. 

6.  Municipal  Cobporatxoitb  <t=>57— Implied 

POWBBS. 

Municipal  corporations  can  exercise  those 
powers  only  which  are  granted  in  express  words, 
or  fairly  implied  aa  incident  to  those  expressly 
granted  and  those  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation,  and  not 
those  which  are  simply  convenieut,  but  not  in- 
dispeusaUs. 

7.  Municipal  GoBFounoirs  ^»S92(l)—ORin- 

NARCE  IHPOSINO  StBEBT  TaZ— VaUDITT. 

Code  1907,  {  1336,  authorizing  an  ordinance 
requiring  inhabitants  of  a  citr  between  the  ages 
of  21  and  to  pay  a  street  tax  of  $6  a  year  or 
perform  latwr  on  the  streets  and  in  deCaolt  there- 
of impomng  a  fine.  Is  not  in  violation  of  Const. 
1901.  f  89,  providing  that  Legislature  shall  have 
no  power  to  authorise  any  municipal  corpora ticm 
to  pass  any  laws  Incensiatait  with  general  lawa 
of  the  state. 

8.  Municipal  Cobforations  «=3592^)  — 
Street  Tax— Obdinanci>— Validitt. 

An  ordinance  requiring  inhabitants  of  a  dty 
between  the  agee  of  21  and  45  to  pay  street  tax 
of  fS  a  year  or  perform  labor  on  the  streets,  and 
imposing  a  fine  for  default  of  such  payment  or 
performance,  does  not  provide  a  aunmiary  or  dif- 
ferent mode  f>f  collecting  taxes,  which  is  In  om- 
fliet  with  general  laws  of  the  state. 

GortlOTail  to  Coort  at  Apfieala. 

Frank  F.  Best  was  conTicted  of  Tlolating 
a  municipal  ordinance,  and  appealed  to  the 
Court  of  Appeals  where  conviction  was  re- 
versed and  cause  remanded  (78  Sontta.  100). 
The  dty  i»etltloned  tat  certioraTL  Writ 
granted,  and  Judgmoit  of  the  Court  of  Ai>- 
pealB  reversed,  and  cause  remanded. 

M.  M.  Ullman  and  W.  A.  Jenkins,  both  of 
Birmingham,  for  appellant.  Horace  C.  WU- 
Mnson,  of  Birmingham,  tar  appellee. 

MATFIELD,  J.  The  sections  of  the  ordi- 
nance here  involved  are  those  numbered  2 
and  4,  and  they  read  as  follows: 

"Sec.  2.  Be  it  further  ordained  that  every  male 
inhabitant  of  the  city  of  Birmingham,  between 
the  ages  of  21  and  45  years,  shall,  on  or  before 
tbe  first  day  of  March,  1017,  and  every  year 
thereafter,  pay  to  the  city  comptroller,  for  the 
use  of  tbe  city  of  Birmingham,  a  street  tax  of 
five  dollars  per  annum:  Provided^  that  any  per- 
son liable  for  a  street  tax,  may  in  lieu  of  said 
tax,  work  six  days  on  the  public  streets  of  tbe 
city  of  Birmingham,  under  the  direction  of  tbe 
street  commissioner,  by  March  1st  of  each  year." 

"Bee.  4.  Be  it  further  ordained,  that  any  per- 
son liable  for  the  street  tax  under  the  provisions 


o(  this  ordinance,  who  Cafls  to  pay  tbe  same,  or 

diadiarge  the  same  in  labor  in  tbe  manner  pre- 
scribed herein,  shall,  upon  conviction,  be  fined 
not  less  than  five  dollars  nor  more  than  ten  dol- 
lars." 

The  Court  of  Appeals  thus  states  the  ques- 
tion presetted  to  It  on  appeal: 

"Has  the  city  of  Birmingham  the  authority  to 
provide  by  ordinance  for  the  imposition  of  •  /faa 
on  a  ptfson  who  is  subject  to  street  tax,  and 
fails  to  pay  it  or  discharge  it  in  labor?" 

In  a  full  <9lnlon,  after  dtlng  and  review- 
ing many  authorities,  the  Court  of  Ai^teals 
answers  this  question  in  the  negatlre,  dedar- 
Ing  the  ordinance .  void,  and  revmlng  the 
Judgmrait  of  conviction  of  the  criminal  court, 
and  raiders  a  judgment  disdiarging  tbe  ac> 
cased.  We  are  of  the  opinion  that  Oie  Court 
of  Appeals  erred  in  the  rendition  of  that 
judgment,  and  that  the  Judgment  of  convic- 
tion should  be  afiirmed ;  there  being  no  ques- 
tion other  than  the  validity  of  the  ordinance. 

The  Court  of  Appeals  holds  that  section 
1339  of  the  Code  of  Alabama  repealed  that 
part  of  the  charter  of  the  dty  of  Birming- 
ham which  authorized  it  to  pass  the  ordi- 
nance In  question,  and  that  this  Code  provl- 
BloQ  does  not  authorise  the  dty  to  make  or 
enforce  the  ordinance  in  question.  It  also 
holds  that  neither  section  1251  of  the  Code, 
nor  section  6  of  the  Omnibus  BUI  (Acts 
1915,  pp.  296,  297),  authorizes  section  4  of 
the  ordinance.  The  Ooui^  of  Appeals  fell 
into  error  In  each  of  these  holdings.  Section 
1336  of  the  Code  of  Alabama  did  not  deprive 
the  dty  of  Birmingham  of  the  power  to  pass 
the  ordinance  In  question.  The  ordinance 
on  the  contrary,  is  In  part  expressly  author- 
ized by  the  section  of  the  Code.  It  is  there- 
fore not  necessary  to  dedde  whether  or  not 
the  section  of  the  Code  repealed  the  prorl- 
slon  of  the  dty's  charter,  whidi  would  have 
authorized  the  ordliuince. 

[1, 2]  It  Is  tnie,  as  pointed  out  by  the 
Court  of  Appeals  In  Its  opinion,  that  section 
1336  of  tbe  Code  does  not  expressly  author- 
ize the  dty  to  require  Its  inhabitants  to 
work  on  the  streets,  nor  expressly  provide 
that  the  dty  may  acc^t  labor  In  lieu  of  the 
$5  In  money  which  Is  expressly  authorized  to 
he  assessed  and  cdlected.  It  does  not,  how- 
ever, deny  the  rlgait  or  power  to  acc^t  the 
labor  In  lieu  of  tbe  paymmt  In  money,  nor 
does  It  deny  the  dty  the  right  or  power  by 
appropriate  ordinance  to  enforce  the  payment 
of  the  $5,  by  fine  or  penalty,  In  case  the  in- 
habitant who  is  liable  fails  or  refuses  to  d- 
ther  pay  the  money  or  perform  the  labor  as 
is  provided  In  the  ordinance.  It  is  true,  as 
the  Court  of  Appeals  says,  that  section  1336 
of  the  Code  does  not  provide  for  the  enforce- 
ment of  the  payment  of  the  $5  called  a  tax, 
either  by  fine  or  penalty,  by  work  on  the 
btreets,  or  otherwise.  It  was  not  the  object 
or  purpose  of  this  section  of  the  Code  to  au- 
thorize an  ordinance  to  enforce  the  payment 
of  the  $6^  It  only  purpcnts  to  aathorlse  an 
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ordinance  to  make  the  lery,  or  to  fix  the  Ua- 
blUtf  to  pay  the  $5.  It  does  aiithorize  sec- 
doQ  2  ot  the  ordinance,  above  set  forth ;  but 
ft  does  not  purport  to  anthorlxe  section  4  of 
tbe  ordinance^ 

Section  1261  of  the  Code,  or  sectioa  6  of 
tbe  Omnlbns  BUI  (Acts  191S,  p.  206),  does 
authorize  section  4  of  the  ordinance.  Hence 
tbe  city  did  have  express  statutory  authority 
to  pass  an  ordinance  levying  tbe  $5  upon  In- 
habitants between  the  ages  of  21  and  45 
years,  and  to  enforce  obedience  thereto  by 
the  flne  and  punishment  therein  spedfled. 
Surel?  tbe  ordinance  is  not  rendered  void 
merely  because  It  provides  that  the  payment 
of  the  95,  at  the  option  of  the  Inhabitant, 
may  be  discharged  by  labor  on  the  streeta 
Tbe  option  is  in  favM-  of  the  Inhabitant,  and 
not  of  the  dty.  The  ordinance  does  not  at- 
tempt to  compel  the  Inhabitant  to  work  on 
the  street,  rather  than  to  pay  the  f5;  but 
he  is  glvoi  the  option  to  pay  the  $5  by  work 
if  he  chooses  so  to  do.  It  Is  only  upon  his 
fallore  or  refusal  to  do  either  that  the  ordi- 
nance provides  for  a  fine  aJid  punishment. 

Tbe  Court  of  Appeals  Is  also  in  error  In 
holding  that  there  Is  no  authority  In  this 
state  for  a  municipality  to  require  Its  In- 
habitants within,  proper  ages  to  work  or 
maintain  the  streets  of  the  dty.  It  Is  true 
that  the  statutes  do  not  provide  that  the 
Inhabitants  of  the  municipality  may  be  re- 
quired. In  the  first  instance,  to  work  the 
Btreets;  but  they  provide  that  tbe  Inhabi- 
tants may  discharge  this  public  duty  by  the 
paymoit  of  90*  and  If  he  tails  or  refuses  to 
dther  pay  the  ^  or  wcrk  oa  tbe  streets  In 
lieu  thereof,  he  may  be  subjected  to  fine  or 
other  punishment  by  ordinance  like  tbe  one 
in  qmstlML 

[I]  Tba  Oonrt  oC  Ampesls  treats  tbe  auss- 
tloQ  as  If  the  $5  mentioned  In  the  statute 
and  ordinance  was  a  mere  tax  and  nothing 
mn^  and  holds  that  without  express  stat- 
vSaej  anUiority  its  payment  could  sot  be 
compelled  or  coerced,  except  by  an  ordinary 
dvfl  suit  U  It  Is  a  men  tax,  tUs  Is  tme; 
bat  it  is  not  a  tax  in  this  soise,  although  it 
Is  called  a  'tax"  in  tbe  statute,  in  the  ordi- 
nance and  In  common  parlance.  As  has 
been  ottea  pointed  out  by  this  court.  It  Is 
not  a  taf  in  this  sense,  though  It  Is  called  a 
"street  tax^  In  tbe  statutes  and  ordinances. 
Tbe  statute  Itself,  and  all  similar  ones, 
would  be  unconstitutional  If  the  payment  of 
tbe  f5  could  be  Justified  (Wly  as  a  mere  tax. 
It  could  not,  of  course,  be  Justified  as  a  poll 
tax,  because  the  Constitution  limits  the 
aiDount  of  the  i>oU  tax  to  f  1.60,  and  requires 
the  proceeds  thereof  to  be  paid  into  the  pub- 
lic school  fund.  Ckmst.  1901,  H  194.  259.  It 
is  not  a  property  tax,  and  cannot  be  Justified 
as  such.  It  does  not  purport  to  be  a  fran- 
chise or  llcaise  tax.  It  Is,  In  law,  a  commu- 
tation of  the  public  and  personal  duty  to 
"Wink  or  maintain  the  public  roads,  streets, 
or  highways.  This  was  pointed  out  by  this 
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court,  at  an  early  date.  In  the  case  of  Lewln 
V.  State,  77  Ala.  45,  as  to  tbe  phrase  "road 
tax,"  and  what  was  there  said  as  to  that 
expression  Is  here  eiactly  apt  to  tbe  con- 
struction of  "street  tax": 

"In  our  opinion,  the  term  *road  tax*  was  in- 
tended here  to  mean  road  duty.  It  is  used  in 
connection  with  the  cognate  subjects  of  military 
duty  and  jury  duty.  In  its  strict  sense,  there  is 
no  such  assessment  as  a  road  tax  under  our 
laws.  Tbe  nearest  approach  to  it  Is  the  addl- 
tiooal  poll  tax  which  Is  sometimes  imposed  in 
dty  charters  as  the  price  of  exemption  from  lia- 
bility to  work  on  the  streets  of  a  dty." 

In  later  cases  tbe  same  construction  is  ap- 
plied, notably  in  Wbltt  v.  City  of  Oadsden^ 
160  Ala.  271,  272,  49  South.  682.  where  it 
Is  said: 

"Street  tax  in  the  city  Is  a  substitate  for  road 
duty  In  the  rural  districts.  The  law  provides 
ttat  'no  person  •  •  •  is  liable  •  •  •  to 
work  more  than  ten  days  in  any  one  year.'  Code 
1907,  I  5779.  This  court  baa  said  that  'tbe  pay- 
ment of  street  tax  in  an  incorporated  town  or 
city  is  a  snbstitute  for  the  performance  of  road 
duty,  and  it  is  not  the  Intention  of  the  law  that 
a  man  shall  be  liable  for  both  (or  the  same  pe- 
riod.' Tutor  T.  State,  147  Ala.  181,  182,  41 
South.  776." 

In  a  more  recent  case — that  of  Toone  v. 
State,  178  Ala.  70,  73.  74.  G9  South.  665,  666 
(42  li.  R..A.  [N.  S.)  1045)— speaking  of  a 
similar  tax  as  to  public  roads,  it  was  said: 

"If  this  act  provides  for  tbe  levy  of  a  tax, 
and  not  the  imp<HdtIon  of  a  duty  essential  to 
dtizeoship,  then  it  U  not  such  a  uniform  ad 
valorem  one  as  is  required  by  section  211  of  the 
Constitution  of  1901,  and  sections  7,  8,  and  15 
of  the  act  would  fall  under  tbe  influence  of  Smith 
7.  Commiaaioners*  Court,  117  Ala.  196,  23  South. 
141.  It  may  be  conceded,  however,  that  the  act 
is  not  Intended  as  tbe  levy  of  a  tax  as  covered  by 
section  211  of  the  Constitution,  but  was  enacted 
for  tbe  purpose  of  requiring  persons  to  dlschaigs 
their  duties  as  to  tbe  maintenance  of  the  pubUe 
roads  of  the  county.  The  authorities  are  nu- 
merous to  the  effect  that  a  law  requiring  persons 
to  work  upon  the  public  roads,  in  person  or  by  a 
substitute,  or  authorizing  a  fixed  sum  by  way  of 
commutation,  Is  not  unconstitntional,  and  Is  not 
doable  taxation,  even  where  the  road  is  kept  op 
in  part  by  taxation.  The  theory  is  that  requir- 
ing such  labor  is  not  taxation  at  all,  but  is  the 
exaction  of  a  public  duty.  EUllott  on  Roads  and 
Streets  (3d  Ed.)  i  480,  and  cases  dt«d  la  note; 
37  Cyc.  708,  and  note  16." 

"The  act  in  question  cannot  be  construed  as 
providing  for  a  license  tax,  so  as  to  bring  It 
witiiin  the  m^tecting  influence  of  Kennamer  v. 
State,  150  Ala.  74,  43  South.  482."  178  Ala. 
75,  SQ  South.  666  (42  L.  B.  A.  tN.  S.]  1045). 

If  the  cntdinanoe  In  aoe^lcm  Attranpted 
to  compel  tbe  InbaUtant  to  pwfonn  so  many 
d^*  labor  on  tbe  streets,  tbu  it  might 
be  void,  because  not  atitb<Mrlzed  by  l^cls- 
lative  authority,  the  statute  only  autborls* 
log  a  levy  of  ^  as  a  commutation  Of  the 
persotial  du^  to  work  or  maintain  tbe 
streets;  but  the  ordinance  does  not  so  at- 
tempt to  compel  the  inhabitant  to  actually 
work  on  tbe  street  It  merely  gives  him 
the  option  to  so  work,  in  lieu  of  paying  the 
$9  in  commutation  of  this  public  duty.  It 
la  very  true  that  the  Inhabitants  of  dties 
do  not  actually  work  the  public  streets, 
and  are  not  by  statute  or  ordinances  requlr- 
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ed  so  to  dOk  but  are  allowed  law  to  com- 
mute the  duty  80  to  do,  by  paying  f5 — the 
option  being  given  them  to  either  dlsdiarse 
this  pnUlc  duty  by  actual  labor,  or  commnte 
It  by  the  payment  of  the  |5. 

[4]  Section  1336  of  the  Code  la  ample  au- 
thority to  Justify  the  ordinance  requiring 
Inhabitants  within  the  age  limits  specified 
to  pay  $5  In  commutation  of  this  duty  as 
to  the  maintenance  of  the  public  streets,  end 
the  mere  fact  that  he  is  given  the  option  to 
pay  the  $5  by  working  on  the  streets  does 
not  render  the  ordinance  void.  Section  1251 
of  the  Code  and  section  6  of  the  Omnibus 
Bill  (Acts  1915,  p.  296)  are  ample  antborl- 
ty  to  Justify  the  city  In  passing  section  4 
of  the  ordinance,  whlc*  merely  provides  for 
the  enforcement  of  section  2  thereof.  Such 
ordinances  do  not  create  mere  debts,  nor 
does  the  enforcement  thereof  amount  to  im- 
prisonment for  debt;  the  penalties  Imposed 
being  strictly  in  the  nature  of  punishment 
for  failure  or  refusal  to  perform  public  du- 
ties defined  and  prescribed  by  law.  Butler 
V.  Perry,  240  U.  S.  328,  36  Shp.  Ct  258.  60 
L.  Ed.  672;  Toone  v.  State,  178  Ala.  73,  50 
South.  665,  42  L.  R.  A.  (N.  S.)  1046. 

[S]  The  Court  of  Appeals  fell  into  error, 
In  holding  that  municipal  corporatlona  bave 
no  implied  or  Inherent  powtxa.  The  conrt 
was  evidently  led  Into  tbia  error  by  con- 
sidering the  requirement  to  pay  f6  aa  the 
Imposition  of  a  mere  tax.  It  Is  true  that 
municipal  corporations  have  no  Inherent 
taxing  power,  and  that  all  the  power  they 
cax^  exerdse,  as  to  taxation,  Is  Quit  which 
the  state  has  expressly  delegated  to  them; 
bat  as  to  other  subjects  they  do  possess  and 
CTerdse  Impliedf  as  well  as  express,  author- 
ity. TbB  rule  has  been  thus  stated  by  this 
court: 

"  *It  is  a  principle  oniverBaUy  declared  and  ad- 
mitted that  maniclpal  corimratioDs  can  levy  no 
taxen,  general  or  special,  upon  the  inhabitants 
or  tbeir  property  unless  the  power  be  plainly 
and  unmistakably  conferred.'  Dillon's  Munic. 
Corp.  (4tb  Ed.)  S  763.  Or,  as  sometimes  more 
tersely  stated:  'Municipal  corporations  have  no 
implied  powers  of  taxation;  they  have  only  such 
as  are  granted.' "  Boyd  t.  Selma,  96  Ala.  144, 
148, 11  South.  393,  394  (16  L.  B.  A.  729). 

As  to  power  and  authority  other  than  Uiat 
of  taxation  (and  probably  some  not  neces- 
sary to  be  here  menttoned),  municipal  cor- 
porations are  clothed  with  powers  implied 
or  Incidental.  The  rule  In  such  cases  has 
been  thus  stated  by  this  court:  The  Juiis- 
dltlon  of  incfHporated  idtles  and  towns  is  not 
limited  to  the  express  grants  of  authority. 
Tb^  have  many  incidental  powers.  May- 
or &  Alderman  of  MoUIe  v.  TulUe,  8  Ala. 
137,  S6  Am.  Dec.  441;  Intendant  &  Council 
nt  Town  of  Marlon  t.  Chandler,  6  Ala.  889. 
But  ttiese  incidental  powers  must  be  ger- 
mane to  the  purpose  for  whldi  the  corpora- 
tion was  created.  Tb^  will  not  be  enlarged 
by  construction,  to  the  detriment  of  Indivi- 


dual or  public  rights.  Pwinell  t.  Ombb, 
IS  Pa.  605;  March  v.  Com.,  12  B.  Monroe 
(Ey.)  28;  Hunt  t.  Acre,  28  Ala.  580.  In  Ex 
parte  Burnett,  SO  Ala.  461,  we  considered 
the  question  of  the  powers  of  corporations, 
and  we  there  held  that  sudi  bodies  can  on- 
ly exercise  such  powers  as  are  expressly 
conferred  on  them,  and  swdi  as  are  necessary 
and  pr(H>er  to  carry  Into  effect  the  granted 
powers.  To  these  we  may  add: 

"The  creation  of  a  corporation,  for  a  specified 
purpose,  implies  the  power  to  use  the  necessary 
and  usual  means  to  meet  that  purpose."  Angell 
&  Ames  on  Corporations,  200;  Ctty  Council  v. 
Montgomery  &  Wetumpka  Plank-Roed  Co.;  :{1 
Ala.  82. 

[I]  Municipal  corporations  can  exercise 
those  powers  only  which  are  granted  in  ex- 
press words,  or  fairly  implied  as  Incident 
to  those  expressly  granted,  and  those  es- 
sential to  the  declared  objects  and  purposes 
of  the  corporation,  and  not  those  which  are 
simply  convenient  but  not  Indispensable. 
Cleveland  Ca  T.  Oreenvillfi^  146  Ala.  658, 
41  South.  862. 

[7]  There  is  nothing  In  the  statute  and 
the  ordinance  in  question  whldi  Is  incon- 
sistent with  the  general  laws  of  this  state, 
and  neither  involves  a  violation  of  section 
89  of  the  Constitution. 

[1]  As  before  stated,  the  ordinance  does 
not  create  or  provide  for  a  tax,  nor  for  the 
enforcemMit  of  the  payment  of  a  tax,  but 
provides  for  the  commutation  of  a  puUlc  du- 
ty, and  fixes  penalties  tor  failure  or  refusal 
to  so  ctnnmnte  sndi  duty,  and  consequently 
does  not  prescribe  Imprlsanment  for  debt, 
nor  doM  It  provide  a  different  or  summary 
nx>de  for  coUectlng  tans,  whtdi  Is  in  con- 
flict with  the  general  laws  of  the  statei 

It  results  that  the  dedsloD  of  the  Court  of 
AppeaUf  is  enoneonat  and  Qiat  the  otiSi- 
nance  In  question  Is  valid.  The  writ  of  cer- 
tiorari Is  granted,  and  ttie  judgment  of  the 
Court  of  Appeals  Is  reversed,  and  tlie  cause 
is  r^anded. 

Writ  granted.  JudguMsit  reversed,  and 
cause  remanded.  All  the  Justices  concur. 


G.  B.  McVAY  &  SON  SEED  CO.,  Inc.,  v.  Me- 
VAY  SEED  &  FLORAIi  CO.,  Inc. 
(6  Div.  650.) 
(Supreme  Court  of  Alabama.    April  18,  1918. 
Rehearing  Denied  May  30,  1918.) 

1.  Trade-Mabes  and  Tbadis-Nahxs  ^=»8.^— 

PUSCHASEBS  OP  BaNKBUFT  COBPOBATION— 

Righto  Acquibxd. 
A  corporatioD  by  the  purchase  of  assets, 
name,  and  good  will  of  a  bankrupt  corporation 
acquired  tte  right  to  the  use  of  the  cor]>orate 
name,  including  the  name  of  one  of  the  officers 
as  an  essential  element  thereof,  and  as  a  means 
for  the  passage  of  the  good  will  with  which  such 
name  was  iodissolubly  connected. 

2.  Tbade-Mabkb  and  Tbade-Nahxs  ^=>73(1) 
— Use  or  Personal  Naue — Sights. 

Aa  a  general  rule,  every  person  has  a  nat- 
ural right  to  tbe  use  of  bis  own  name  for  the 
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defignadon  of  Us  batmen ;  and  whra  he  does 
thii  hoDCstly  aod  fiurly,  any  injnry  that  may 
result  to  another,  doing  basiness  anaer  the  same 
or  a  similar  name,  ia  regarded  as  damnxmi  ab- 
sque injuria,  for  wbich  there  v$  no  legal  remedy. 
3.  Tbadk-Maskb  ahd  TBAin-N4im  «s»70(8) 

-SlHIXABITT.  «      n  a 

Adoption  by  former  officer  of  Mevay  Seea 
h  Floral  OoV^of  the  name  of  "G.  B.  McVay 
&  Sod  Seed  Co.,"  was  unfair,  since  the  simiuir- 
ity  in  names  Is  prima  fade  aoffidait  to  deceive 
the  DubUc  and  appropriate  part  ol  the  trade  ox 
the  Brat  corporation. 

C  TbXde-Mabks  and  Tbadb-Naues  ^»67— 

Unfaib  CoiCPBTmON— Fbattd. 
Actual  fraud  in  unfair  competition  need  not 
be  alleged  or  proved,  and  constructive  fraud  i> 
sufficient. 

5.  TBADR-3IABKS  AND  TBADE-NAICES  «S»73(2) 

^uai.ABiTT  or  Names— ISMBEST. 
Where  officer  of  corporation  called  "McVay 
Seed  &  Floral  Ca"  permitted  his  son  and  other 
persona  to  organise  ^'G.  B.  McVay  &  Son  Seed 
Co.,"  when  the  father  had  no  interest,  and  the 
80D  bnt  a  one  fivehundredth  interest,  m  the  new 
corporation,  the  use  of  the  name  G.  B.  Mc- 
Vay," even  if  followed  by  "Jr.,"  constituted  un- 
fair nnnpetition. 

Appeal  from  Circuit  Court,  Jefferson  Ooun- 
tj;  Hugh  A.  Lodte,  Judge. 

Bill  by  the  McVay  Seed  &  Floral  Company, 
Incorporated,  against  G.  B.  McVay  &  Son 
Seed  Company,  Incorporated,  to  enjoin  the 
use  of  a  name.  From  a  decree  overruling  6e- 
marrers  to  the  bill,  respondents  appeal.  Af- 
flnoed. 

The  purpose  of  the  olll  la  to  enjoin  the  use 
at  the  name  "McVay"  in  the  corporate  name. 
Or  In  connection  with  the  flower  and  seed 
basiness,  ^tber  in  advertlalng,  or  upon  the 
goods  of  the  G.  B.  McVay  &  Sod  Seed  Com- 
pany. Complainant  claims  to  be  the  corpo- 
rate successor  of  the  McVay  Seed  Company, 
t  bankrupt  corporation,  ol  which  corpora- 
Uon  one  G.  B.  McVay  was  an  ofticer  or  i^tuck- 
holder,  and  one  ik Uie  founders  of  Its  business, 
with  which  be  was  active  connected  for  a 
long  time,  so  that  his  name  has  come  to  have 
a  secondary  meaning  In  regard  to  the  busi- 
ness of  dealing  in  and  selllog  seed,  plants, 
and  flowers.  On  January  11,  1915,  the  trus- 
teM  in  bankniptcy  legally  sold  to  one  J.  H. 
Perdne  "all  of  the  goods,  wares,  and  mer- 
ehandise.  furniture,  fixtnres,  mule,  dray,  au- 
tomobile, name  and  good  wlU  of  the  McVay 
Seed  Company,  bankrupt  On  January  18, 
1915,  Pwdne  aaslgnea  interest  In  said  prop- 
erty for  aeveral  assodatea,  who,  on  the  same 
day,  organiaed  the  comfdainant  corporation, 
the  McVay  Seed  A  Floral  Company,  and  cou- 
rted to  It  all  of  their  Intere^  In  the  prop- 
«^  (tf  the  original  c(Hnpany  as  purchased  at 
■aid  bankrupt  sale.  Since  Its  organization, 
oMnplalnant  has  been  engaged  pursuant  to 
Its  duuter  powers  In  the  same  business  as 
Its  predecessor,  dealing  in  and  Belling  seeds, 
plants,  and  flowers.  On  January  25,  1917, 
said  6.  B.  UcVay  bdng  thai  in  the  employ- 
moit  of  complainant  his  son,  O.  B.  McVay, 
Jr^  his  daughter,  Mrs.  A.  M.  Stover,  and  bis 
son-in-law,  Fred  Stover,  oi^anized  a  new  cor- 


poration under  the  pame  of  the  O.  B.  McVay 
Sf  Son  Seed  Company,  and  this  Is  the  respond- 
ent corporation.  This  latter  coloration  had 
000  shares  of  sto(&  of  the  par  value  of  $10 
each,  of  whidi  G.  B.  McVay,  Jr.,  took  and 
owns  one  share,  Ann  W.  SWer  took  and  own- 
ed 249  shares,  and  Fred  Stover  took  and  owns 
250  shares.  O.  B.  McVay,  Jr.,  is  president 
ta  the  company,  and  Q.  B.  McVay,  Sr.,  has 
no  connection  with  it  Its  diarter  powers 
show:  That  it  was  formed  to  oigage  in  the 
business  of  buying,  selling,  and  dealing  In 
seed,  bulbs,  plants,  flowers,  poultry,  and  gar- 
den and  fiirm  supplies,  ^th  full  knowledge 
of  plalntifTs  business  name  and  rl^ts,  re- 
spondent company  has  contlnuonsly,  since  Its 
tncorporattim.  up  to  the  time  of  the  flllng  of 
this  bill,  been  dolnp  a  seed  and  flower  busi- 
ness, and  has  used  the  name  "G.  B.  McVay 
&  Son  Seed  Company,  Incorporated,"  In  con- 
nection with  said  business,  and  that  said  use 
of  said  name  has  been  without  the  consent 
and  against  the  wHl  of  orator,  and  In  fraud 
and  violation  of  orator's  rights,  to  the  good 
will  and  trade  name  of  the  McVay  Seed  ft 
Floral  Company,  and  that  Uie  name  of  the 
G.  B.  McVay  &  Son  Seed  Company,  incorpo- 
rated, Is  so  nearly  similar  to  the  name  of 
your  oratOT  as  to  lead  to  uncertainty  and  con- 
fusion. That  by  its  fraudulent  acts  as  afore- 
said, said  respondent  has  diverted  to  It  trade 
to  which  your  orator  was  entitled,  and  which 
It  would  otherwise  have  received;  said  cor- 
porate names  being  so  similar  as  to  deceive 
the  public,  and  make  them  believe  they  are 
dealing  with  the  successors  to  ttie  original 
McVay  Seed  Company,  which  Is  your  orator, 
when,  as  a  matter  of  fact,  they  are  dealing 
with  G.  B.  McVay  &  Son  Seed  Company,  In- 
corporated. That  the  public  and  customers 
of  orator  have  been  deceived,  and  much  con- 
fusion has  been  caused  by  such  unlawful  use 
of  the  name  similar  to  complainant's  trade- 
name, such  as  to  cause  mail  of  the  two  com- 
panies to  be  confused,  and  complainant's 
customers  to  trade  with  respondents  under 
the  mistaken  belief  that  they  are  buying  from 
complainant.  That  said  wrongful  act  has 
placed  your  orator's  trade-name  and  ffood 
will  In  Jeopardy,  and  that  said  acts  are  con- 
tinuing, and  unless  restrained  will  ultimately 
destroy  the  value  at  «ator*s  trade-name  and 
goodwill.  Demurrers  to  the  bill  upon  numer- 
ous grounds  were  filed.  They  may  be  epito- 
mized as  follows: 

(1)  The  allegation  of  fraud  is  Insnflleient  be- 
ing a  mere  conclusion. 

(2)  It  does  not  appear  that  complainant  has 
the  exclusive  right,  or  any  right,  to  use  the 
word  "McVay"  in  its  business  name. 

(3)  The  names  of  complainant  and  defendant 
corporation  are  too  dissimilar  aod  distinctive  to 
reasonably  cause  any  confusion  as  to  their 
ijpntity. 

(4)  It  does  not  appear  that  the  advcrtuementt, 
catalogues,  or  packages  of  respondent  were  In 
any  way  similar  in  appearance  or  in  substance 

to  complainant 
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Allen,  Bell  it  Sadler,  of  Birmingham,  for 
appelant  BL  J.  Dryer  and  A.  Q.  &  E.  D. 
Smltti,  all  of  Birming^iani,  toe  appellea 

SOMHRyiLLB),  J.  The  adjudicated  cases 
dealing  with  the  particular  phase  of  unfair 
competltloii  ban  loTolred  are  quite  nnmeroos, 
and  tba  general  j^inciples  of  the  law  seem 
to  be  w^  sNtled,  tbous^  tbeir  implication  to 
concrete  Instances  Is  often  not  free  from  dlf - 
flcQlty. 

[1]  We  think  It  Is  Qolte  clear  that  the  com- 
palnimt,  by  Ita  pnnAase  «f  the  assets,  name, 
and  good  will  of  the  banknij;tt  corporation,  ac- 
gnired  the  undoubted  tight  ot  that  concern  to 
the  use  of  Its  coiporate  uame^  ln<dnding  the 
word  "McTay"  as  an  essential  element  there- 
of, and  as  a  conduit  for  the  passage  of  the 
good  will  of  the  original  business,  with  which 
It  was  indissolubly  oonnected.  As  remarked 
by  an  Able  writer  on  this  subject,  *'oorpora- 
tlons  may  acquire  good  will.  Just  as  niitnral 
persons,  and  an  assignee  of  the  corporate 
good  will  and  business  may  use  the  old  corpo- 
rate name^  dther  with  or  without  an  inoorpo- 
ratlMi."  HofAlns  on  Trade>Mark%  etc^  223. 
Nor  was  that  right  lost  or  impaired  by  the 
formation  of  a  new  corporation  as  the  suc- 
cessor of  the  cMl,  with  a  modification  of  its 
osi^nal  name— the  main  distinctlTe  Isatures 
of  which  were  fully  retained. 

12]  As  a  general  mle^  every  person  has  a 
natural  right  to  the  use  of  bis  own  name  for 
the  designation  of  his  business;  and  wlien  he 
does  thld  honestly  and  fairly,  any  injury  that 
may  result  to  anothw,  doing  buainesa  under 
tibe  same  or  a  similar  name,  is  regarded  as 
damnum  absque  injuria,  for  which  there  is 
no  legal  remedy.  Singer  Mfg.  Co.  v.  June 
Mfg.  Ca,  163  U.  S.  168,  16  Sup.  Ct  1002,  41 
Lb  Ed.  118;  Hlgglus  Oo.  t.  Hlf^ns  Soap  Co.. 
144  N.  Y.  462,  39  N.  E.  490,  27  U  R.  A.  42,  43 
Am.  St.  Rep.  769;  Thaddeua  Darlds  Co.  v. 
Davids.  233  U.  S.  461,  34  Sup.  Ct  648,  68  U 
Ed.  1046,  Ann.  Cas.  1915B,  322,  note,  352-368 ; 
Hopkins  on  Trade-Marks,  etc:,  }  77;  Nlms 
on  Unfair  Competition,  |  68.  What  pre- 
cautions to  distinguish  the  newer  busi- 
ness and  its  goods  or  prpducts  from  the  older, 
so  as  to  i>reTeut  deception  and  injury,  may 
be  required  to  meet  the  demands  of  honesty 
and  fair  dealing  in  the  case  of  individuals,  we 
need  not  now  consider,  for  the  case  before  as 
is  materially  different. 

Here  both  parties  are  corporations,  and 
the  resq;M>ndent  corporation  has  deliberately 
chosen  a  trade-name  in  which  appears  the 
name  of  G.  B.  McYay,  Sr.,  which,  though 
without  the  initials,  was  and  is  an  essential 
element  in  the  trade-name  and  good  will  of 
complainant  and  its  predecessor;  and  O.  B. 
McVay,  Sr.,  a  promoter  and  stockholder  of 
the  original  corporatlim,  has  no  interest  in 
nor  connection  with  the  respondent  corpora- 
tion. It  appears  also  that  Q.  B.  McVay,  Jr., 
the  son,  though  he  has  l>een  made  president 
ot  the  respondent  corporation,  has  a  purely 


nominal  interest  in  the  concern,  in  fact,  only 
$10  out  of  $6,000,  or  one  flve-hnndredth  part. 

In  a  very  comiH^henslve  and  valuable  note 
to  the  case  of  l^addeus  Davids  Co.  t.  Davids, 
233  U.  8.  401, 84  Sup.  Ct  648,  68  L.  Ed.  lOM, 
Ann.  Cas.  1915B,  322,  363,  the  editor  sum- 
marizes the  law  as  follows: 

"It  is  nndoabtedl7  trae.  as  a  genenl  proposi- 
tion, that  a  persm  has  a  ri«dit  to  nsa  bis  own 

name  in  connection  with  any  business  which  he 

honestly  desires  to  carry  on.  But  where  a  per- 
sonal name  has  become  associated  in  the  minds 
oi  the  public  with  certain  goods  or  a  particular 
busineu,  it  is  the  duty  ot  a  person  of  the  same 
or  a  simflar  name,  subsequently  engaging  in 
the  same  business  or  manufacturing  or  deuing 
in  like  goods,  to  take  such  affirmative  stem  as 
may  be  necessary  to  prevent  his  goods  or  busi- 
ness from  becommg  confused  with  the  business 
or  goods  of  the  establi^ed  trader.  The  same 
principles  forbid  a  corporation  to  adopt  a  name 
so  similar  to  that  of  an  existing  corporation  as 
to  deceive  the  public  and  permit  it  to  deal  on 
the  reputation  of  the  existing  corporation." 

Scores  of  Illustrations  ap[>ear  in  the  cited 
casea  See,  also,  the  note  to  Martell  v.  St. 
Franda  Hotel  Co.,  16  Ann.  Cas.  696. 

In  Hopkins  on  Trade-NameSt  etc^  |  80.  the 
author  says: 

geno-al  rule  governing  the  sopervialon 
of  equity  over  the  names  of  corporations  has 
l>een  comprehensively  stated  as  follows:  'In 
respect  to  corporate  names,  an  injunctiiHi  lies  to 
restrain  the  umnlation  and  use  by  one  corpora- 
tion of  the  name  of  a  prior  corporation  which 
tends  to  create  confusion,  and  to  enable  the 
later  corporation  to  obtain,  by  reason  of  the 
similarity  of  names,  the  business  of  the  prior 
one.  The  courts  interfere  in  these  cases  •  *  • 
to  prevent  fraud,  actual  or  constructive.'  "  Hig- 
gins  Co.  V.  Hif^B  Soap  Co.,  144  N.  Y. 
462,  39  N.  E.  490,  27  L.  R.  A.  42,  43  Am.  Sl 
Rep.  769;  Martell  v.  St  Francis  Hotel  Co.,  51 
Wash.  375,  98  Pac  1116,  16  Ann.  Cas.  563. 
and  nota 

In  Nlms  on  Unfair  Competition,  |  90,  the 
author  observes: 

"One  of  the  most  common  ways  of  naming  a 
Mffporation  is  to  use  the  persons!  name  of  one  or 
more  of  the  incorporators.  Tbt  rules  api^cable 
to  it  are  practically  the  same  as  those  relating 
to  the  use  ot  versonal  names  in  other  trade- 
namea  •  •  •  There  is,  however,  diis  differ- 
ence, as  has  already  been  observed,  and  it  is  a 
substantial  one.  Aa  the  law  now  stands,  when 
a  natural  jperson  starts  business  under  hia  own 
name,  a  duty  rests  upon  him  to  so  use  that  name 
as  to  prevent  cuifusion  between  his  house  and 
goods  and  the  house  and  goods  of  any  other  per- 
son by  the  same  family  name  in  the  same  buai- 
nesB.  When,  however,  a  person  causes  the  or- 
ganisation of  a  oorporatton.  a  much  greater 
btirdm  and  d«ty  rests  upon  him.  {Italics  ours.) 
If  his  use  of  his  surname  as  a  part  of  the  cor- 
porate name  will  cause  ccnfusion  between  hia 
new  corporation  and  its  rivals,  he  may  not  use 
his  name  In  the  corporate  name  at  all." 

Hie  same  author  says  further  (page  175) : 

"The  sum  of  the  whole  matter  is  this:  If  a 
plaintiff  can  demrastrate  lhat  the  defendants 
use  of  its  corporate  name  is  causing  unfair  com- 
petition aa  against  the  plaintiff,  tne  defendant 
must  ehat^ce  ita  name,  even  though  It  contain 
the  personal  name  of  an  Incorporator,  and  in- 
asmudi  as  an  affirmative  duty  to  differentiate 
itself  from  the  plaintiff  resta  upon  dtfndant^ 
the  failure  so  to  do  Is  an  evidence  of  fraud." 

And  again  (page  179) : 
"It  has  been  said  that  the  very  fact  that  a 
body  of  assoeiatca  orgauiaiiig  a  oompaay  take^ 
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u  part  of  the  nam«  of  the  companT,  the  name 
9t  one  of  tbdr  number  which  u  uie  eame  or 
Mtrlr  tibe  same  aa  that  of  aoma  rival  who  bos 
an  eitablUtaed  bodneaa,  in  moat  cases  gives  rise 
to  a  presumpQon  of  Erand.  The  presumption 
may  be  rebutted;  but  the  fact  remains  that 
despite  the  laudable  desire  of  a  promoter  or 
incorporator  to  make  his  own  name  a  psrt 
of  the  company,  despite  hto  common-law  nght 
to  use  his  own  name  aa  he  will,  the  trader 
wlio  enters  a  court  of  equity  with  the  great- 
est claim  on  its  aid  is  he  who  has  striven 
to  differentiate  his  goods  and  his  company  as 
nndi  as  poarible  from  all  rivals,  and  to  sell 
bis  goods  on  thdr  merits,  and  advertise  himself 
and  his  hotiaa  in  as  ladlndual  a  manner  «•  poa- 
sible." 

In  If.  Martin  Co.  v.  L.  Martin,  etc.,  Co., 
75  N.  J.  Bq.  39,  71  AtL  409,  the  New  Jersey 
Court  deal  with  tUa  jrahject  very  point- 
edly, and  say: 

"I  think  we  have  got  beycmd  the  notion.  If 
It  ever  prevailed,  that  a  man  has  an  absolute 
right  to  use  his  name  in  his  business,  shutting 
Us  eyes  to  the  inevitable  effect  of  such  use  to 
decdve  the  pnblic  generally,  and  to  injure  some 
other  dealer  in  the  markeL  The  maxim,  *Slc 
ntere  tno  nt  alienam  non  Isdas,'  applies  to 
everything  a  man  has,  including  his  name.  Oon- 
fusion  seems  to  have  stnnetimes  arisen  from  the 
failure  to  recognise  the  difference  -between  the 
name  with  which  s  man  finds  himself  incumber- 
ed and  perhaps  cursed  when  embarking  in  busi- 
nos,  and  which  perhaps  to  a  very  large  extent 
he  is  practically  obliged  to  use  in  such  oustneas, 
with  tne  name  of  a  corporation  which  he  creates 
for  the  purpose  of  canTing  on  his  business.  He 
is  not  responsible  for  bislnfividttal  name— had 
ao  chance  in  its  selection;  be  is  wholly  re- 
spontible  for  the  corporate  name,  having  had  a 
wide  field  within  which  to  make  any  selectltm 
as  he  might  see  fit" 

[I]  With  respect  to  ttie  use  by  respondent 
of  the  name  of  0.  B.  McVay,  Sr.,  as  part  of 
its  corporate  name,  the  bill  shows  clearly 
that  It  Is  without  Justification,  calculated  to 
deceive  the  public,  and  In  fraud  of  the  rights 
of  complainant  In  the  pranlsea.  It  Is  no 
suffldent  answer  to  this  to  pt^nt  to  the 
differentiation  of  the  corporate  names.  The 
similarity  to  prima  fade  suffldent  to  deceive 
the  public  and  appropriate  more  or  leaa  of 
CMnplalnanfs  trade;  and  Its  adoption  by  re- 
qiHSident  Is,  under  the  drcumstancea,  suf- 
fldent evidence  of  respondent's  belief  In  Its 
efficacy  for  that  purpose. 

In  the  language  of  Bradley,  tn  C^n- 
lotd  Mfg.  Co.  T.  Oellomte  Mf!g.  Ga  (C.  C.) 
32  Fed.  94  : 

'The  defendant's  name  was  of  its  own  choos- 
ing, and  if  an  unlawful  Imitation  of  complain- 
ant s  is  sabject  to  tiie  same  rales  of  law  as  if  It 
were  the  name  of  an  uninoorptvated  firm  or 
company.  It  is  not  identical  with  the  complain- 
ant's name.  That  would  be  too  groea  an  inva- 
sion of  the  complainant's  right  Bimilaritv,  not 
iimtitw,  Is.the  usual  reoourae  when  one  party 
scAs  ta  bent^t  himaeU  by  the  good  name  of  an- 
other. Cltallca  oura.)" 

And,  as  remarked  by  Mr.  Nlms: 
*Tnie  choice  of  a  name  colorably  similar  to 
that  osed  by  a  competitor  is  evidence  of  fraud, 
especially  if  It  is  likely  that  the  new  corpora- 
tion will  profit  by  the  confunon  that  wiU  re. 
salt  firom  Uie  aimilarlty  between  its  name  and 
that  of  a  competitor."  Nims  on  Unfair  Compe- 
titi<n,  p.  163. 


[4]  We  think  the  blU  alleges  facts  which 
support  the  c<hic1us1od  of  actual  fraud.  But 
the  better  view  Is  that  actual  fraud  in  un- 
fair competition  need  not  be  alleged  or  prov- 
ed, and  that  constructlTe  fraud  Is  suffldMit, 
and  this  Is  the  rale  In  this  state.  Grand 
Lodge  K.  P.  of  N.  &  S.  America  v.  Grand 
Lodge  K.  P.,  174  Ala.  395,  66  South.  963; 
BoBttm  Shoe  Shop  v.  McBroom  Shoe  Shop, 
196  Ala.  262,  72  Shuth.  102.  Nor  Is  It  neces- 
sary  to  show,  In  a  bill  for  Injunctive  rdlef 
only,  that  any  persons  have  been  actually 
deceived.  Bostcm  Shoe  Shop  v.  McBroom 
Shoe  Shop,  siq>rai  We  have  stated  that  the 
allegatloDs  of  the  Ull  ^ow  that  respond- 
^t's  use  of  the  name  of  O.  B.  McTay  in  its 
corporate  or  trade-name  is  unfair  ccnnpetl* 
tton,  against  whldi  InjunctlTe  relief  should 
be  granted.  It  toOcm  that  the  dannrmr 
to  the  bin  <MC  complaint  was  j^^verly  orer- 
ruled. 

[I]  We  may  aa  weU  add*  also,  that  audh 
use  hy  ravwndent  of  tha  name  '^McVay," 
even  If  qualtfled  by  the  word  "JTuniW'  alBxed 
thereto— the  name  having  becai  rduntarUy 
given  to  the  <Ader  corporation  by  its  senlw 
owner,  and  having  acquired  a  spedal  and 
seomdaTy  dgnlflcance  In  its  relation  to  seeds 
and  plants  In  that  business  in  Birmin^iun 
and  the  nelghborii«  terrltory^-^wonld  eqnal- 
ly  offmd  against  fair  trade,  and  entitle  com- 
plainant to  the  same  Injunctive  relief.  This 
Is  especially  true  in  view  of  the  merely  nomi- 
nal character  of  McVay,  Jr.'s,  connection 
with  reqpondent,  whidi  strengtluiu  tbe  con- 
dudon  that  the  use  dt  the  name  is  but  a 
colonble  dertce  to  acoomplldi  an  tintelr,  If 
not  a  fraudulent,  puipoae  to  ai^nwriato  the 
repnUtlon,  and  with  it  the  trader  of  Qie 
C(Hiiplalnant  company.  . 

Let  the  deoree  of  the  drcnit  oonrt  be  af- 
firmed. 

Affirmed.  * 

ANDIEBSON,  a  X,  and  UAIFIBLD  and 
THOMAS,  JJ.,  ooDcor. 


HcOJlT  T.  PARKS.  <6D1t.  746L) 
(Supreme  Court  of  Alalmma.   April  18,  IMS.) 

1.  Appkal  and  Bbbob  «»l(KfO(l)— Soofb— 
FiNDiNOS  OF  Fact. 

The  finding  of  the  trial  court  sitting  without 
a  jury  upon  evidence  developed  ore  tenos  vrill 
not  be  diBturl>«d,  unless  plainly  cmtrary  to  the 
great  weight  of  tiie  evidence. 

2.  Vrndob   awd   Pubchasbb  ^»218— Inju- 

BIEB  TO  PkEUIBBS — ^ReICEDT  Ot  VeNDOB. 

Sale  of  land,  after  accrual  of  action  of  tro- 
ver by  severance  and  removal  of  trees,  did  not 
defeat  the  suit  for  damage  for  converting  tiie 
trees  whan  severed. 

3.  Advebsb  PossEssion  «s>79(^— "Coua  of 

Title"— Tax  Deed. 
Holder  of  tax  deed  valid  on  Its  face,  who  as- 
sumed and  held  possession,  had  adverse  posses- 
sion under  color  of  title. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Color  of 
Title.] 
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4.  Tboteb  Arm  Gonvkbsioh  «s»28— Itamts- 
zs— Adverse  PosaEssioN. 

Tliough  trover  lies  by  one  in  constnictiTe 
possession  of  the  land  to  recover  for  trees  sev- 
ered and  converted,  it  cannot  be  maintained 
against  on*  In  acCtiu  advene  poasearioa  in  good 
faith. 

Sl  Pbopebtt  9=>7  -~  Xraia  —  Oomnua- 
TivE  Possession. 
Legal  title  to  land  rives  the  owner  eonstmc- 
ttve  poesessioQ  of  lands  not  in  his  actual  po»- 
aession^  if  actnal  possession  is  not  in  anouer. 

&  Advebsb  Possession  «=>97  —  Bxmv  or 
Fosssssioif— Abbbrcb  or  Tztlb. 
PoBsesdcm  of  trespasser  withont  ctdor  of 
title  is  limited  to  actnal  possession. 

7.  Adtsbsk  Possession     4=^100(1)  —  Coif- 

STHUCnVB  PosSESSIon—BXTENT. 
The  possesion  of  one  claiming  under  oAot 
of  title  is  oo-extensive  with  the  boundaries  de- 
scribed by  the  written  Instrument  under  whidb 
he  holds  and  makes  hia  boDa  fide  claim  of  own- 
ership. 

8.  Tbovbb  and  Contebsion  «=928— Detbnb- 
B9~Adveese  Possession, 

Defendant  in  actual  possession  of  land  nn- 
der  tax  deed  constttating  color  of  title,  and 
bum  fide  daiming  ownership,  was  not  guilty 
of  trover  bj  catting  and  removing  treea  there- 
from. 

Appeal  from  Gircolt  Court,  BUnmt  County ; 
J.  E.  Blackwood,  Jadga. 

Action  Katharine  J.  Parks  against  R. 
L,  McCay  for  ttae  ooavenlon  ot  loga.  Jndg- 
moit  tm  plaintUt^  and  defuidant  appeals. 
Transferred  from  tlie  Court  of  Appeals  un- 
der section  6^  Act  April  18,  Ifill,  pb  440.  Be- 
versed  and  remanded. 

James  Kay,  of  Oneonta,  for  appellant.  M. 
Lee  Bonnw,  of  Birmlni^am,  for  appellee. 

THOMAS,  J.  Tlie  action  was  in  trovw 
for  the  conversion  of  timber,  and  was  tried 
by  the  conrt  witboot  a  Jnry. 

[1]  It  has  been  decided  that,  where  the 
evidence  adduced  before  the  judge  trying 
without  a  jury  was  developed  ore  tenas,  or 
partly  so,  the  findings  of  the  trial  conrt  will 
not  be  disturbed  "unless  the  conclusion  be- 
low is  plainly  contrary  to  the  great  weight 
of  the  evidence."  Ahlrlchs  v.  Rollo,  7fl 
South.  37 ;  Hackett  v.  Cash,  196  Ala.  403,  72 
South.  52;  rinney  v.  Studebaker,  196  Ala. 
422,  72  South.  64 ;  Gen.  Acts  1915,  p.  824. 

[2]  There  Is  no  merit  in  appellant's  con- 
tention that  a  sale  of  the  premises  after  the 
action  of  trover  had  accrued  defeated  the 
suit  for  the  damage  for  converting  the  chat- 
tel severed  from  the  freehold.  Hood  v. 
Southern  Railway  Co.,  133  Ala.  374,  31 
South.  937;  S.  ft  N.  A.  R.  K.  Co.  v.  A.  G. 

5.  K.  R  Co.,  102  Ala.  236,  14  South.  747; 
Evana  v.  S.  ft  W.  R.  R.  Co.,  90  Ala.  54,  7 
South.  758 ;  Prouty  v.  A.  G.  S.  R  R,  Co.,  174 
Ala.  404,  56  South.  980;  Dunklin  v.  WHklns, 
5  Ala.  199;  Goodwjn  v.  Lloyd,  8  Port.  237; 
Brown  V.  Lipscomb,  9  Port.  *472,  479 ;  Foy  v. 
Cochran,  88  Ala.  353,  6  South.  685;  Long  v. 
Kansas  City,  M.  A  B.  B.  R.  Co.,  170  Ala.  635, 
54  South.  62;  Hood  v.  C<Mn.  G.  T.  &  S.  Bank, 
12  Ala.  App.  511,  67  South.  721;  McElmur- 


ray  t.  Harris,  117  Ga.  910.  4S  S.  E.  087; 
WUlls  V.  Burch,  116  Ga.  874,  376.  42  S.  B. 
718 ;  38  Cyc.  ^050. 

[1]  The  imdlq;>nted  evidence  Is  to  the  ef- 
fect that  defendant  was  In  the  opm  and  ad- 
verse possessitHL  of  tlie  land  under  ctdor  of 
tttla  at  the  dme  the  logs  wen  aeverei  and 
removed.  Being  a  pnrchaser  oC  tlie  land  at 
a  Tegnlar  tax  sale,  detteidant  assmncd  and 
held  possessloa  thereof  voder  tlie  tax  deed, 
which  was  valid  oa.  Its  face,  that  he  had  re- 
ceived as  wadh  pnrdiaser.  It  baa  been  de- 
dared  that  a  tax  deed  valid  oa  its  &ce, 
though  insnfBdent  of  Itself  to  conv^  a  per- 
fect title,  Will  constitute  color  of  title  to  the 
lands  described  therein  and  takm  and  b^d 
un^er  a  bona  fide  dalm  thereunder  (South- 
ern BaUway  Gol.t.  CSeveland,  160  Ala.  22, 
27,  S3  South.  767;  Brannan  r.  Henzy,  142 
Ala.  608,  88  South.  92,  UO  Am.  St  Bep.  55; 
FhHroice  r.  Warren,  91  Ala.  533,  0  South. 
384;  BojUn  Sndtb,  66  Ala.  20i};  and  in 
Dillingham  T.  Brown,  3S  Ala.  811,  Mr.'  Jus- 
tice Walker  delivering  the  (pinion.  It  was 
hdd  that  "the  tax  ciHlectcMr'a  deed  was  color 
of  title,  and  the  posseaalffli  taken  and  held 
under  It  was  adverse  poBBesdon"  <Ladd  t. 
Dnbroca,  61  Ala.  2S;  Southern  BaUway  Co. 
T.  Cleveland,  su^;  Doe  r.  Claytcm,  81 
Ala.  801.  2  South.  24;  StovaU  Fowler,  72 
Ala.  77;  Crowder  t.  T.  a,  I.  ft  R.  B.  Go., 
162  Ala.  ISl,  tfO  south.  280, 186  Am.  St  Bcv. 
17). 

[4]  The  authorities  hold  tliat  when  a  part 
of  the  fredudd,  audi  aa  coal*  niiii«»l,  grav- 
el, trees,  crops,  and  the  like,  has  been  sev- 
ered. It  becomes  persMialty,  and  that  actions 
therefor— trover  or  detinue  or  other  appro- 
priate pawmal  action— may  be  brought  to 
recover  the  severed  property  as  a  chattd. 
Aldrich  Ca  v.  Pearce^  169  Ala.  161.  167,  168, 
52  South.  911.  Ann.  Cas.  1912B,  288 ;  Id.,  192 
Ala.  195,  68  South.  900.  While  such  an  ac- 
tion can  be  malntalued  by  a  plaintiff  1^  the 
constructive  possession  of  the  laud,  It  can- 
not be  maintained  against  one  In  the  actual 
poitsesslon  and  holding  adversely  to  the 
plaintiff.  PearCe  v.  Aldrich  Co.,  184  Ala.  610, 
64  South.  321;  Aldrich  Co.  v.  Pearce.  192 
Ala.  195,  68  South.  900.  The  possession  and 
assertion  of  adverse  claim  by  a  defendant  to 
land  from  which  be  has  severed  a  part  of  the 
freehold  must  have  been  in  good  faltb,  to  re- 
lieve the  severance  of  the  elem^t  of  trespass 
or  craiversion ;  that  Is  to  say,  a  possession  of 
land  which  Is  merely  transitory,  or  for  the 
purpose  of  committing  a  trespass  to,  or  sev- 
erance from,  the  freehold,  by  a  party  not  in 
either  actual  or  constructive  possession,  will 
not  defeat  a  recovery  by  the  owner  of  the 
freehold  In  either  actual  or  constructive  pos- 
session. Stewart  v.  Tucker,  106  Ala.  319, 
321, 17  South.  385 ;  Aldrich  Co.  v.  Pearce,  169 
Ahi.  161,  52  South.  911,  Ann.  Cas.  1912B. 
288;  Young  v.  Herdlc,  55  Pa.  172.  These  au- 
thorities are  rested  on  the  ground  that  two 
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persons  cannot  be  In  the  hostile  actaal  pos- 
sessioii,  adrerae  to  each  other,  of  the  same 
land  at  one  and  the  same  time. 

[1-7]  The  1^1  title  to  real  properties  draws 
to  the  owner  and  holder  the  cwistnictlve  poe- 
sesston  of  sneh  of  the  lands  as  be  may  not 
be  in  the  actual  possession  of,  provided  the 
actoal  possession  be  not  In  another;  where- 
as the  possession  of  a  naked  trespasser  with- 
ont  color  of  title,  Is  limited  to  his  actual  poe* 
ses^on.  Bell  v.  D«ison,  56  Ala.  444;  Nor- 
mant  v.  Eureka  Oo.,  98  Ala.  181.  12  South. 
454,  39  Am.  St  Bep.  45 ;  Black  v.  T.  C.  I. 
A  B.  B.  Co.,  93  Ala.  109,  9  Sonth.  637.  It 
Is  also  settled  law  that  the  poasesslMi  of  one 
claiming  under  color  of  title  is  coextensive 
with  the  boundaries  described  by  the  writ- 
ten instrument  under  which  be  holds  and 
makes  his  bona  fide  claim  of  ownership. 
Marietta  Fert.  Co.  t.  Blair,  173  Ala.  524, 
527.  528,  56  South.  131 ;  Dothard  v.  Denson, 
72  Afat.  641;  Childress  v.  Calloway,  76  Ala. 
128;  Stovall  v.  Fowler,  72  Ala.  77;  Lucy  v. 
T.  C,  I.  A  R.  R,  Co.,  92  Ala.  246.  8  South. 
806;  Normant  v.  Eureka  Ca,  supra.  This 
ctHistmctive  possesion  under  bona  fide  claim 
of  ownership  and  nnder  color  of  title,  where 
the  conveyance  Is  of  two  distinct  and  sepa- 
rate tracts  of  land,  Is  subject  to  the  excep- 
tion disclosed  Id  Woods  v.  Montevallo  Coal 
&  Tran^rtatlon  Co.,  84  Ala.  560,  666,  3 
South.  475,  5  Am.  St  Rep.  393;  Henry  v. 
Brown,  143  Ala.  446.  89  South.  325 ;  Crowder 
r.  T.  C,  I.  ft  R.  R.  Co..  162  Ala.  161,  60 
South.  230,  136  Am.  St  Bep.  17;  Marietta 
Fert.  Ca  v.  Blair,  supra. 

[I]  Being  la  possessi<m  of  the  land,  under 
color  of  title  and  bona  flde  daim  of  owner- 
ship, defendant  was  not  gvAlty  of  trover 
when  he  cut  and  removed  the  trees  or  tim- 
bers therefrom.  Trover  did  not  lie  for  the 
damages  sustained  by  the  owner  of  the  legal 
title  through  the  severance  and  removal  of 
the  trees  from  her  lands.  Cboper  v.  Watson, 
Adm'r,  73  Ala.  252;  Lyons  v.  Stickney.  170 
Ala.  134,  64  South.  496 ;  Qulnn  v.  Pratt  Co., 
177  Ala.  434.  438.  50  South.  49;  Pearee  v. 
Aldrlch  Co..  supra.  The  remedy  In  such  cas- 
es Is  trespass  quare  cdansum  freglt,  or  an 
action  for  damages  recoverable  In  ejectment 
as  the  case  may  be. 

The  Judgment  of  the  drcnlt  court  is  re- 
versed, and  the  cause  Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MATFIBIJ>  and 
SOMERTILLE,  JJ..  concur. 


FIRST  NAT,  BANK  OF  NEW  BROCKTON 

T.  McINTOSH.    (4  Div.  768.) 
(Supreme  Court  of  Alabama.    April  25,  1918.) 

1.  Deeds  4e»155— GonomoH  ScBaBquBiiT— 
Scppoxr  or  Geaittob. 
A  deed  by  parents  to  their  daughter,  condi- 
tioned on  support  of  the  parents  auring  their 
lives,  was  a  deed  upon  condition  snbseqnent  un- 


der which  the  estate  of  the  daughter  was  depend- 
ent upon  her  performance  of  uie  condition. 

2.  MoBTOAOEa  4sa»164(4)— Notxc^-Recoeim. 

The  expressed  cmidition  In  a  deed  from  par* 
ents  tliat  ue  grantee  daughter  support  the  par^ 
eats  was  enforceaUe  agunst  a  bank  to  waom 
the  daughter  mortgaged  the  property ;  the  deed, 
with  its  expressed  condition,  duly  recorded,  be- 
ing notice  «  the  eooditlou. 

8.  Deeds  <e»168  —  OoNnmoifB  —  Bsbaoh  — 
Lacbks. 

A  parent  snlng  to  cancel  a  condltioQal  deed 
to  his  daughter  and  a  mortgage  on  the  property 
given  by  her  to  a  bank,  was  not  barred  by  ladies, 
where  he  had  been  and  was  in  possession  of  the 
property  and  tfie  grantee  had  asserted  no  «d- 
veroe  right 

Appeal  from  Cirevit  Oourt,  Coffee  Ooan- 
ty;  A.  B.  Foster.  Judge. 

BUI  In  equity  by  A.  Mcintosh  against  the 
First  National  Bank  of  New  Brockton  and 
another,  to  require  It  to  surrender  and  de- 
liVOT  up  a  deed  for  cancellatitHi,  and  to  de- 
clare Yoii  and  canceled  a  mcNrtsage  to  the 
First  National  Bank  executed  by  M.  L. 
Smith,  formerly  Mcintosh,  so  far  as  the 
lands  therein  described  are  conceroed.  From 
a  decree  for  complainant  the  named  respond- 
eat api>eals.  Affirmed. 

C.  W.  Simmons,  of  Enterprise,  and  H.  "L. 
Martin,  of  Ozark,  for  appellant.  W.  W. 
Sanders,  of  Elba,  for  appellee. 

THOMAS,  J.  The  MU  vaa  ffled  by  a 
grantw  ag^nst  the  grantee  in  a  deed  and 
her  mortgagee,  pri^lnc  the  cancellatloii  of 
the  deed  and  mortgage  tor  tellure  of  com- 
pliance with  the  a»iditl<»i8  contained  In  the 
deed.  Resptmdents  Inteiposed  demurrer, 
assigning  as  a  ground'  thereof  Qiat  tlie  bill 
was  without  equity.  Tlie  demurrer  bdng 
overrnled,  an  appeal  was  taken  bj  the  mort- 
gagee, anA  the  decree  <m  denurrer  la  made 
the  baala  at  apiwoprlate  aaslgnmait  ot  m- 
ror. 

That  a  court  of  equity  has  JorladlcUon 
appropriate  here  has  been  dedared  by  tUs 
court  Shannon  v.  Long,  180  Ala.  128,  134, 
90  South.  273;  Seaboard  A.  L.  Ry.  Co.  v. 
Anulston,  186  Ala.  261,  65  South.  187;  Gard- 
ner V.  Knight.  124  Ala.  273,  27  South.  298; 
Elyton  Land  Co.  v.  S.  &  N.  A.  R.  R.  Co.,  100 
Ala.  306,  14  South.  207;  Torrent  Co.  v.  City 
of  MobUe,  101  Ala.  559.  14  South.  657. 

Is.  then,  the  condition  in  the  deed  a  con- 
dition precedent  or  a  condition  subsequent? 
Appellee  contends  that  when  construed  In 
the  light  of  the  drcimiBtances  under  which 
the  deed  was  made,  as  averred  In  the  bill, 
the  condition  was  a  material  and  inducing 
consideration  for  the  execution  of  the  deed 
— a  condition  subsequent,  the  nonobservance 
of  which  resulted  In  the  forfeiture  of  es- 
tate, at  the  election  of  complainant-grantor. 

The  facts  averred  are.  la  substance,  that 
on  the  6th  day  of  March,  1907,  the  complain- 
ant, being  the  owner  and  In  the  possession 
of  the  lands  In  question,  made  a  convoyance 
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thereof  to  bis  danj^ter,  M.  L.  Mcintosh,  and 
that  he  was  Joined  therein  by  his  wife,  who 
has  Blnce  died;  that  this  conveyance  was  In 
form  a  warranty  deed,  baaed  upon  the  re- 
cited conslderatlonfl  of  love  and  affection, 
the  agreemmt  of  the  grantee  to  take  care 
of  tSxe  grantors  "during  their  lifetime,"  and 
one  dollar  in  hand  i>ald,  the  rece^it  wh«e- 
of  was  thereby  acknowledged.  The  grant* 
Ing  (daoae  was  as  follows: 

"That  we  •  •  •  do  Kraot,  bargain,  sell, 
and  coDvey  trnto  the  said  M.  L.  Mcintosh  the 
following  described  prop«ty  ♦  •  •  [describ- 
ing  it].  This  conveyance  la  made  by  us,  bow- 
ever,  upon  the  condition  that  the  said  M.  L.  Hc- 
lotoeh  Shall  take  care  of  as  during  the  remain- 
der of  our  natural  lives  and  that  she  shall  give 
us  a  home  with  her  on  said  premises  and  pro- 
vide for  us  in  a  way  which  her  means  will  au- 
thorise  so  long  as  we  or  eithor  of  na  may  live." 

n»  habendum  clause  "To  tmr^  and  to 
bold  the  same  unto  the  said  M.  h.  Mclntoah. 
ber  belra  and  assigns  forever,"  concluded 
with  covoiants  of  warrant.  Thereafter  the 
grantee  secnred  her  note  to  the  First  Na- 
tl(Hial  Bank  of  New  Brockton  by  a  mortgage 
puriwrting  to  convey  the  lands  in  Question. 
The  bill  makes  said  bank  and  the  grantee  In 
the  deed,  M.  L.  Mcintosh,  parties  respond- 
ent, and  prays  a  canc^atlon  of  the  deed 
and  the  mortgage  on  the  grounds  stated,  yet 
asks  ttiat  redemption  be  permitted  if  the 
mortgage  be  held  a  valid  lien  on  the  lands. 

The  distlnctlona  between  conditions  prece- 
dent and  cMtditiODS  subsequent,  together 
with  the  general  rules  of  construction  of 
conditions  in  written  instruments,  have  been 
often  discussed  by  the  courts.  In  8  Ruling 
Case  Law,  $  156,  Deeds  (pages  1098,  1089), 
this  phase  of  the  subject  is  treated  of  as  Al- 
lows: 

"Whether  a  condition  in  a  deed  is  a  condition 
precedent  or  a  condition  subsequent  depends  on 
the  construction  of  the  language  used  by  the 
grantor,  in  coonection  with  the  purpose  of  the 
grant,  and  on  the  intent  of  the  parties  as  collect- 
ed from  the  whole  contract,  whatever  the  order 
in  which  they  are  found  or  the  manner  In  whidi 
they  are  expressed.  It  is  difficult,  therefore,  to 
formulate  any  exact  test  by  which  to  determine 
whether  a  conditim  ia  precedent  or  snbseQuent. 
•  •  •  Moreover,  certain  general  tests  are  rec- 
ognised. Thus  conditiMia  sobseQnent  are  those 
which  in  terms  operate  on  an  estate  conveyed 
and  render  it  liable  to  be  defeated  for  breach  of 
the  conditions,  the  title  passing  to  the  grantee, 
subject  to  diresUtore  on  failure  to  perform  the 
condition;  while  conditions  precedent  are  those 
which  mast  take  place  before  the  estate  can  vest 
or  be  enlarged,  and  if  land  is  conveyed  on  a  pre- 
cedent condition  the  title  will  not  pass  until  the 
condition  is  performed." 

In  this  jurisdiction  we  have  recently  de- 
clared that: 

"While,  as  a  general  rule,  a  court  of  equity 
disfavors  forfeitures,  it  will,  when  by  reason  of 
the  breadi  by  the  grantee  or  lessee  of  a  condition 
subsequent  m  a  conveyance  or  lease  the  con- 
science of  the  situation  demands  it,  declare  that 
a  forfeiture  has  occurred,  and  cancel  and  hold 
for  naught  such  conveyance  or  lease.  This  is  es- 
pecially true  when  the  plain  language  of  the  in- 
strument shows  that  it  was  the  purpose  of  the 
parties  to  declare  that  the  t^ach  should  operate 
as  a  ftn^eitoret  and  the  aituation  of  the  parties 


Is  such  that  to  uphold  the  instnimcnt  as  still 
validly  existing  after  the  breach  would  be  inequi- 
table and  unjust."  Shannon  t.  Ijong,  180  Ala. 
128,  60  Sooth.  273. 

See,  also,  Seaboard  A.  L.  Ry.  Co.  v.  Annl»- 
ton  Co.,  186  Ala.  204,  65  South.  187;  Zimmer- 
man T.  Daffin,  149  Abi.  380,  42  South.  858,  » 
L.  R.  A.  <N.  S.)  663,  123  Am.  St  Rep.  58; 
Davis  V.  Davis.  81  Yt  268,  69  AU.  876,  130 
Am.  St  Rep.  1044,  and  note;  Bell  County 
v.  Alexander,  22  Tez.  350,  78  Am.  Dec  268; 
Smith  V.  Smith,  64  Neb.  568,  90  N.  W.  C60; 
Gait  T.  Proven,  131  Iowa,  277,  108  N.  W. 
760,  60  Am.  St  Rep.  817,  note. 

"No  precise  or  technical  words  are  required 
in  a  deed  to  create  a  condition  precedent  or  sub- 
sequent It  is  said  that  the  words  'proviso,' 
*ita  quod,*  end  'sub  conditione,'  are  the  most 
proper  to  make  a  cmidltioD,  yet  they  have  not  al- 
ways that  effect,  but  frequently  SOTe  for  other 
purposes,  sometimes  <verating  as  a  qualification 
or  limitation,  and  sometimes  as  a  covenant  (IV 
Com.  Dig.  876,  877),  but  whether  they  amount 
to  the  one  or  the  othw  may  be  matter  of  con- 
struction, dependent  on  the  contract,  the  nature 
of  the  circumstances,  and  the  intention  of  the 
party  creating  the  estete;  The  intention  of  the 
part^  to  the  instrument,  when  clearly  ascertein- 
ed,  IS  of  controlling  efficacy.  But  when  that  is 
not  dearly  manifest,  the  oonstniction  to  he  riv- 
en to  the  deed,  as  has  been  well  ssM,  will,  after 
all,  depend  less  upon  artiScisl  rules,  than  upon 
tibe  application  of  good  sense  and  sound  equity 
to  the  object  and  spirit  of  the  contract  in  the 
given  case;  4  Kent;  125,  133:  IV  Com.  Dig. 
378;  nnlay  v.  King,  8  Pet  346  [7  L.  Ed.  7011; 
Hayden  v.  Stroughton,  5  Pick.  [Mass.]  K28: 
UnderhiU  v.  S.  &  W.  R.  R.  Co.,  20  Barb.  [N. 
Y.]  456;  NicoU  v.  N.  Y.-  &  S.  R.  R.  Ca,  12 
N.  Y.  m."  Elyton  Land  Co.  t.  S.  *  n'  A. 
II.  R.  Co.,  100  Ala.  396,  14  South.  207;  Zim- 
merman V.  Daffln,  149  Ala.  380,  42  South.  858, 
9  L.  R  A.  (N.  S.)  663,  123  Am.  St.  Rep.  6^ 
2  Devlin  on  Deeds,  |  970. 

In  6  Am.  &  Eng.  Bncy.  Law  (2d  EdJ  S03, 
note '6,  we  have  authorl^  ttaat  conditions  for 
the  support  of,  or  payment  of  mon^  to,  the 
grantor,  or  any  other  perstm  or  persons  qam- 
ed,  are  generally  construed  as  conditions 
Bubsequoit  in  Missouri,  nUnoI^  and  Wis- 
consin. 

In  a  note  to  Davis  t.  Davis,  130  Am.  St 
Rep.  lOU,  the  editor  collects  the  authorities 
to  the  effect  that:  Though  courts  gen- 
erally do  not  fftror  conditions  subsequent  In 
deeds  ol  conveyance,  yet  this  particular 
class  (tf  cases,  involving  an  agreement  by 
grantee  to  support  grantor,  is,  in  many  Ju- 
risdictions, made  an  exception  to  the  gen- 
eral rule,  and,  although  the  obligations  la 
form  rest  in  covenant  they  are  construed  to 
rest  in  condition;  or.  In  other  words,  the  con- 
veyance made  imder  such  circumstances  Is 
not  absolute,  and  the  title  to  the  property 
conveyed  may  be  devested  from  the  grantee 
and  revested  In  the  grantor,  upon  breach  of 
the  condition  subsequent.  The  reasons  for 
this  exception  are: 

"To  protect  the  weak,  to  prevent  the  realisa- 
tion of  contemplated  frauds,  of  unconscfonable 
bargains,  and,  generally,  of  admintstering  Jus- 
tice between  man  and  man."  Glocke  v.  Qlocke, 
113  Wis.  903,  89  N.  W.  118,  57  L.  R.  A.  458; 
Knutson  v.  Bostrak,  99  Wis.  469,  75  N.  W.  166. 
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00  fnwt: 

"Ejqaity  deals  with  the  ritnation  the  aame  as 
with  any  other  where  a  reversion  of  title  haa 
taken  place  by  re-entry,  or  its  eqairaloit;  for 
condition  teokan.  It  eatablidiea  tha  tide  to  1^ 
pnpttty  in  accOTdance  with  the  facta,  and  dears 
away  all  apparently  interfering  writings  and 
records,  giving  such  other  relief  as  may  be  neces- 
sary to  fully  accomplish  that  end.  •  •  • 
TrnCb  nekher  the  daed  nor  the  mortgaie  statea 
In  opreaa  temu  that  the  eatate  fa  grasted  upon 
ccadition,  but  the  word  'condition*  is  not  neces- 
sary for  the  creation  of  an  estate  uikhi  condition, 
if  it  plainly  appears  from  the  wwds  used  that 
the  intent  of  the  parties  waa  to  create  an  estate 
of  that  dew:ription."  Richter  t.  Ri(diter,  111 
Ind.  456,  12  nT  E.  898:  Glocke  t.  Glocke,  infra. 
113  Wis.  320.  89  N.  ^.  118.  67  L.  R.  A.  458; 
tiildrlBt  T.  Foxen.  9G  Wia.  428,  70  N.  W.  S85 ; 
Stihrell  v.  Knepper,  08  Ind.  508,  85  Am.  Rep. 
240:  Wattm  v.  Bredfn.  70  Pa.  235:  ^ntaiui 
Bostrak.  OB  Wis.  469,  75  N".  W.  IS}. 

In  Elbert  t.  GUdoDelster.  106  BUnn.  83, 
118  N.  W.  155,  there  waa  nothing  In  the  case 
to  show  tliat  the  deed  contained  a  "re-entry 
dauae,"  but  the  court  set  aside  the  deed 
and  contract  "for  the  fWlure  of  the  grantee 
to  furnish  auPDort  to  the  grantor."  And  in 
a  New  York  case  wb^e  the  grantor  bad.  by 
a  Qoltclaim  deed,  conveyed  lands  to  the 
grantee,  "hia  beira  and  asstgns  forever,  to 
hare  and  to  hold,  *  *  *  In  trust,"  to 
secure  the  grantor's  support,  the  conrt  de- 
clared that  tbe  prop^ty  was  "courted  in 
fee  Blmple  upon  condition."  and  that  the  gran- 
tee, "having  complied  with  tbe  terms  of  tbe 
agreonent,"  waa  entitled  to  tbe  land,  upon 
tbe  grantor's  death,  freed  from  any  cbaive. 
Mott  V.  Rlcfatmyer,  67  N.  Y.  49. 

In  Glocke  v.  Glocke;  118  Wis.  303,  811,  312, 
89  N.  W.  118,  121  (67  L.  R.  A.  458),  tbe  Su- 
prone  Court  of  Wlsconaln,  treating  of  dr- 
cnmstances  where  the  Intent  of  tbe  grantor 
was  to  secure  personal  performance  by  tbe 
grantee  of  tbe  obligations  stipulated — there 
being  no  adequate  remedy  for  such  a  breach 
of  the  agreement  by  tbe  grantee  as  would 
prevent  the  grantor  from  realizing  the  pur- 
pose of  tbe  grant  other  than  a  restoration,  so 
flu  as  practicable  of  the  parties  to  their 
fonner  posltioD— said  that  a  court  of  equity 
will  read  out  of  tbe  papers  evidencing  the 
agreement  a  condition  subsequent  upon 
which  the  property  was  conveyed,  enforce- 
able the  grantor  tbe  same  as  any  other 
sndi  condition  In  the  conveyance  of  proper- 
ty. The  court  said: 

"Respondent  had  in  mind  the  benefits  of  filial  re- 
gard; aomething  wbidi,  under  ordinary  circum- 
stancea.  nninflaenced  by  disturbing  conditions,  is 
iuTaluable;  something  which  can  neither  be  esti- 
mated in  nor  bought  with  money,  nor  made  tbe 
equivalent  of  anything  else  in  a  mere  commercial 
transaction.  The  natural  yearning  of  a  person 
to  have  in  Ills  declining  years  the  full  benefit  of 
that  regard  Is  well  Illustrated  by  tlie  frequency 
with  which  persons,  circumstanced  as  respond- 
ent was  when  tbe  transaction  in  question  oc- 
curred, part  with  all  or  snfostantially  all  their 
proper^,  trusting  to  the  bmeficiary  to  adminis- 
ter the  same  with  the  fidelity  which  becomes  a 
aon.  in  bice  of  the  fact  shown  by  experience  that 
failure,  alwolute  failure,  will  probably  result, 
anu  be  accompanted  with  loss  of  the  enjoyment 
that  legitimately  bekmgs  to  tbe  parental  rela- 


tion; and  not  tmly  by  loss  thereof,  hat  a  sub- 
stitution therefor  of  the  most  annoying  of  all 
hostile  relations  that  can  exist  between  acquaint- 
ances  not  going  to  the  extent  of  Imperiling  the 
safety  of  person  or  property  in  a  phyaical  senae. 
Such  contracts  have  come  to  be  looked  upon  as 
almost  if  not  quite  presumptively  improvlaent  in 
their  inception,  and  in  that  view  courts  of  equi- 
ty have  gone  to  great  lengths  to  remedy  the 
mischief  by  reading  ont  of  them  a  condition, 
where  a  covenant  only  is  expressed,  upon  which 
may  be  founded,  on  principle,  a  right  of  resds- 
sion  where  justice  requires  it  fbr  tm  protection 
of  the  weak,  tbe  exercise  <^  which  will  undo 
the  mischief  ah  initio  and  restore  the  parties, 
substantially,  to  their  original  situatitm.  In  thia 
case  it  seema  that  the  hope  and  expectation  of 
filial  regard  waa  tlie  moving  cause  on  the  part  of 
respondent  in  transferring  his  property  to  hia 
■on.  The  contract  contained  the  cbaracteristjc 
features  found  in  most  agreements  of  Its  class 
with  which  courts  have  commcmly  had  to  deal." 

In  Thomas  v.  Record.  47  Me.  600,  74  Am. 
Dea  600  (much  like  tbe  case  at  bar)  tbe 
language  of  Ibe  deed  beld  to  be  a  ctwdltion 
subsequent  was: 

*'I  give  the  said  Samuel  T.  Record  thia  deed  on 
the  following  condition,  to  wit:  The  aaid  Samu<>l 
T.  Record  shall  and  aopport  myseli; 

the  said  Perei  T.  Record,  and  Asenth  Record, 
wife  of  the  said  Perec  T.  Record,  for  and  during 
the  term  of  their  natoral  livf^,  and  shall  at  all 
times  furnish  them  with  soitable  and  proper  sup- 
port, and  riiall  treat  them  with  Undneaa,  and  in 
all  reypects  conduct  towards  them  as  ia  the  duty 
of  a  son  to  his  parents." 

The  opinion  construing  tbe  condition  sub- 
sequent waa: 

"Does  the  language  in  a  deed  constitute  a  con- 
dition? There  can  t>e  no  doubt  that  such  is  the 
fact.  In  the  language  of  the  court,  In  Gray  v. 
Blandiard,  8  Pick.  [Mass.]  284 :  The  words  are 
apt  to  create  a  condition  ;  there  Is  no  ambigui^, 
no  room  for  construction;  and  they  cannot  be 
distorted  so  as  to  convey  a  different  sense  frcm 
that  which  was  probably  the  intent  of  the  par- 
tiea.'  The  conditions  are  consistent  with  the 
nature  of  the  grant;  not  Incmnpatible  with  any 
rule  of  law;  not  requiring  anything  immoral; 
and  not  inconsistatt  with  puUic  policy.  Kor  is 
there  any  evidence  of  fraud  or  oolluaion  between 
the  defendant  and  Samu^  T.  Record,  in  the  case 
as  presented.  It  is  usual  in  the  grant  to  reserve 
in  express  terms  to  tbe  grantor  and  his  heirs,  a 
right  of  entry  f<Nr  breadi  of  condition;  but  a 
grantor,  or  his  heirs,  may  «iter  and  take  advan- 
tage of  a  breach,  though  there  be  no  such  clause 
of  entry  in  the  deed.  4  Kent's  Com.  128 :  Qnj 
V.  Biancbard.  8  Pick.  [Mass.]  284." 

In  Sewall  v.  Henry,  0  Ala.  24,  wherein 
Judge  Campbell  was  c£  counsel,  and  the 
opinion  was  by  Chief  Justice  Cc^ler,  tbe 
fkcts  b^ng  that  S.  executed  to  H.  a  Ull  of 
sale  for  a  negro  man,  at  the  price  of  9K0 
In  band  paid.  It  was  agreed  at  tiui  aame 
time  the  vradee,  tn  writing,  that  in  con- 
sideration of  such  sale  be  would  sell  to  the 
vendor  the  slave  In  question  at  the  price 
stated  In  tbe  bill,  'if  appUed  for  on  tbe  first 
day  of  January  aex^'  tbereafter.   It  was 

"That  Oeae  sereral  writings  did  not  constitote 
a  mortgage,  nor  could  it  be  intended  that  the  lat- 
ter was  a  mere  undertaking  by  the  vendee  to 
stipulate  with  the  vendor  for  a  resale  on  the  day 
designated,  but  in  itaelf  it  provided  for  a  resale, 
and  left  nothing  open  tor  futore  adjustment" 

Tbe  case  of  Gardner  v.  Knlgbt,  124  Abu 

273.  27  Sooth.  298^  ii  not  an  authority 
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agaiilst  the  relief  here  aoagitt  because  of  the 
nonperformance  of  the  condition  subsequent 
in  the  deed  prayed  to  be  canceled.  In  the  con- 
veyance construed  In  Gardner's  Case  there 
was  attached  no  condition.  It  was  a  conrey- 
anoe  of  land  *apon  the  conslderatlonB  of  love 
end  affection,  and  Uie  enm  of  $C  akdmowledged 
to  have  lieen  paid  by  a  danf^tOT,  and  the 
promise  of  the  grantee's  husband  to  main- 
tain the  grantor.  It  was  hdd  that.  In  the 
absence  of  language  showing  a  oondltiott 
subsequent  was  intended,  it  was  shown  on- 
ly that  the  simple  old^ation  of  a  third  party 
was  accepted  by  the  grantor,  and  that  there 
was  nothing  to  show  that  the  grantor  re- 
lied upon  anything  except  this  personal 
promise  of  such  third  party  to  maintain  the 
grantor.  That  this  la  the  proper  interpre- 
tation of  the  decision  is  shown  by  the  state- 
ment of  Judge  McClellan,  134  Ala,  page  270^ 
27  South,  page  299: 

*'In  this  deed  the  grantor  leserved  to  himself 
the  possession  of  the  premises  dnrhig  his  Ufe.* 

An  d  (124  Ala.  on  page  276,  27  South,  on 

page  300): 

"On  the  avermeDts  of  the  bQl  the  case  is  to  be 
treated  for  all  the  purposes  of  this  appeal  as  if 
the  mily  consideration  for  the  deed  in  gaestion 
and  iba  only  ccmnderaUon  recited  therei^  was 
the  undertaking  of  J.  G.  Knight  [not  tiie  grantee 
in  the  deed,  but  her  husband]  to  provide  for  the 
grantor  and  to  make  the  specified  ImproTementB 
on  the  land.  So  coniddered,  complainant's  title 
to  the  relief  specially  prayed  Is  rested  upon 
three  grounds:  First,  that  J.  O  Knight  (and 
Lucy  too  for  that  matter)  ntboriy  failed  and  re- 
fused to  carry  out  his  said  covmant  or  undertak- 
ing. •  The  fact  that  J.  O.  Knight  failed 
to  carry  out  bis  undertaking  or  that  both  he 
and  his  wife  failed  and  refived  to  carry  out  the 
undertaking  in  cimsideration  of  which  the  oon- 
Teyance  was  made  is  no  ground  for  the  cancella- 
tion of  the  conveyance.  The  undertaking  was  in 
no  sense  a  cmadition  subsequeut  uptm  the  breach 
of  which  the  conveyance  was  void  or  voidable, 
but  at  most  it  was  a  mere  covenant  on  the  part 
of  J.  C  Knight  to  pay,  acquit,  and  satisfy  the 
price  of  the  land  In  a  particular  way,  or  rather 
the  conaideratitm  upon  which  the  deed  was 
made ;  and  there  is  no  more  room  or  reason  for 
a  cancellation  of  Ihe  conveyance  for  default  in 
the  satisfaction  of  such  a  ocwsideration  or  for 
failure  to  carry  out  such  an  undertaking  than 
there  would  have  been  had  the  consideration 
been  so  much  money  and  the  purchaser  had  made 
default  in  the  payment  thereof.  In  both  cases 
the  remedy  the  vendor  would  be  on  the  un- 
dertaking, and  not  by  way  of  cancellation  and 
revestitnre  of  title  in  himself." 

The  Gardner  deed  Is  clearly  disttngalshable 
from  UiBt  in  the  instant  case  (1)  in  that  In 
ttie  former  the  grantor  reserved  to  himself 
the  pomesRion  of  the  premises  durii^  bis  life, 
thus  making  inroTlslon  fOr  bimnelf ,  go  long  as 
lie  might  live,  tndepradent  of  the  promise  <tf 
his  son-in-law  to  sni^Kirt  him,  and  there  was 
no  reason  why  a  condition  subsequent  should 
be  annexed ;  (2)  In  that  that  transaction  was 
not  only  one  of  self-protection,  by  the  reser- 
vation of  the  life  estate,  but  was  one  of  reli- 
ance on  the  personal  obligation  of  the  son-in- 
law,  not  the  grantee  in  the  deed,  to  support 
and  minister  to  the  grantor,  "to  cover  one 
Toom  of  the  bouse  od  the  prffinlaea  *  *  • 


and  also  to  build  a  bnggy  house  12x14  feet, 
also  to  build  another  bonae  18x18  feet,  lUso  to 
build  certain  fences  on  the  premises  owned 
said  Knli^t.**  No  sadi  substantial  and 
material  consldeTatlons  duracterlaed  tbe 
deed  here  In  question ;  this  conveyance  was 
to  the  grantee  daughter,  in  conslderatltHi  of 
personal  car^  mlnlstratloiit  and  siqiport  ot 
old  and  d^ndent  parents. 

In  Burroughs  v.  Burroughs,  164  Ala.  329, 
60  South.  1026,  28  U  B.  A.  (N.  S.)  627.  137 
Am.  6t  Rep.  60,  20  Ann.  Gas.  926,  there  was 
no  cmdilloQ  subsequent  recited  In  the  deed, 
only  a  cash  cou^deratlon,  with  no  collateral 
written  agreement,  a  part  of  the  transaction, 
to  the  contrary.  As  to  this  the  court  (164 
Ala.  page  330,  SO  South,  page  1025  [28  L.  R. 
A.  (N.  S.)  607,  137  Am.  St  Bep^  68.  20  Ann. 
Ca&  926])  said: 

*Tb^  bfll  •  •  •  pointedly  aneges  that  the 
sum  recited  in  the  deed  exhibited  with  the  blQ. 
viz.  $150,  was  not  the  considraation  for  the  con- 
veyance, and  that  it  never  was  paid.  Following 
the  first  stated  averments^  the  true  consideration 
for  the  conveyance  is  alleged  as  quoted  above"— 
soppOTt  and  maintenanoe  of  oomj^ainant  for  the 
balance  of  her  natural  life. 

thxtB  this  case  is  not  opposed  to  the  views 
here  announced,  nor  to  the  decision  in  Brlnd- 
ley  T.  Brindley,  197  Ala.  221,  72  South.  497. 

In  Woodley  t.  Woodley,  79  South.  134, 
there  was  a  deed  and  a  mortgage^  which,  con- 
stituting one  transaction,  were  construed  to- 
gether. The  transaction  invfdved  the  con- 
veyance by  the  tether  to  his  son  of  certain 
real  properties,  on  consideration  that  the 
grantee  was  to  ^ve  the  grantor-mortgagor 
"one-fourth  ot  the  crop  grown  by  the  de> 
f«idant  on  said  land  which  was  together 
with  |1,  the  constderatlcm  expressed  in  the 
mortgage  executed  by  defendant  to  com- 
plainant. Held,  that  such  condition  was  a 
condition  subsequent."  The  court  said: 

"The  legal  title  which  passed  by  the  grantor's 
deed  was  revested  In  him  by  tbe  mortgage  exe- 
cuted by  the  grantee  to  secure  the  performance 
of  bis  promise  to  give  the  grantor  one-fourth  of 
tbe  crops  during  bis  life  and  tbe  further  prom- 
ise, of  necessary  Implication,  that,  in  order  to  be 
able  to  give  one-fonrth,  crops  would  he  planted 
from  year  to  year  and  cultivated  in  a  reasonably 
husbandly  manner.  *  •  »  Considering  the 
two  instruments  as  one,  the  law  applies  itself  to 
the  intention  to  be  gathered  from  the  language 
of  the  whole  InstrameDt.  *  •  •  According 
full  consideration  to  the  rale  that  conditions  sub- 
sequent, going  to  the  destruction  or  defeasance 
of  estates  created,  are  not  favored,  we  are  nev- 
ertheless of  the  oi»nion  that  tbe  two  instmments 
in  qnestifm,  takmi  togetlier,  created  an  estate  in 
the  defendant  upmi  the  omoltion  snbsequant  that 
he  should  perform  the  stipnlatltms  of  the  mort* 
gage." 

[1]  We  have  here  tbe  case  of  a  husband 
and  wife,  who,  owning  a  tract  of  land  upra 
whifAi  th^  live,  desire  to  provide  tor  thon- 
selves  in  their  old  age,  and  who»  having  a 
daughter  in  whom  they  repose  confldeooe. 
agree  to  convey  to  her  this  homestead  tract 
upon  the  consideration  and  condition  that  She 
will  give  them  her  personal  ministrations, 
provide  for  them  a  home  thereon,  and  take 
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care  of  tbem  as  long  as  th^  or  eltber  or 
tbm  sball  Ut&  Apt  words  are  tsaavioyeA  In 
the  deed  to  show  that  the  estate  ot  the 
dani^ter  and  her  rl^t  under  tiie  deed  was 
dependent  upon  her  snbseqnent  performance 
of  the  ohllgatlonB  tiiereln  contained. 

The  intention  of  the  grantors  may  be  gath- 
ered, not  only  from  the  ledtals  of  the  deed. 
Int  fnnn  ^  surrounding  drcumstances,  ana 
the  relation  and  situation  of  the  parties  the 
one  to  flie  other.  The  int^tkn  (^the  gran- 
tors to  the  Instrument  In  question,  to  create  a 
condition  subsequent  on  wliich  should  dq)end 
tlie  oontlnned  iuTestment  (Hf.the,  title  in  the 
grantee  Is  shown,  not  only  by  the  recitals  in 
the  deed,  but  the  arerred  coadlUims  and 
rirniinstances  smroandlng  the  parties  tliere- 
to  at  tbe  time  of  Its  execation  and  delivery. 
Such  a  just  and  ressoiiable  construction  of 
tie  Instrument,  consistent  with  the  drcum- 
stances of  Its  executlmi  and  delivery.  Is  the 
law  of  the  case,  and  forbade  the  grantee 
therein  to  convey  said  lands  to  a  third  party 
and  defeat  the  purpose  of  the  grantors'  con- 
veyance, if  the  provision  In  question  be  not 
wiiistrutHa  as  a  condition  subsequent,  then 
this  father  is  at  the  mercy  of  a  daughter  In 
whom  be  unwisely  reposed  trust  and  confi- 
dence, as  evidenced  by  his  deed  to  her  and  by 
the  circumstances  culminating  In  this  suit 
The  province  of  courts  of  equity  Is  to  protect 
InDoc«it  grantors  In  deeds  of  this  kind  from 
Impositions  ofttlmes  resulting  from  confi- 
dence and  trust  Improvldently  reposed. 

[2]  An  to  respondent  bonk  and  those  hold- 
ing under  the  grantee,  they  were  sufficiently 
put  on  inquiry  to  be  chargeable  with  full 
lounrledge  of  tbe  fact  of  the  existence  of  such 
condition  subseqaent.  It  has  been  held  eoffl- 
dait  notioe  knowledge  to  a  party  in  Inter- 
est If  the  drenmstance  or  fact  is  sufficient  to 
mice  attHitlon  and  put  him  on  guard  and 
so  cell  for  inquiry;  that  this  is  notice  of 
everything  to  wliich  the  Imnlry  would -lead. 
Teltdi  V.  Woodward  Iron  Co..  7S  South.  124 ; 
Carroll  Merc.  Co.  t,  Harrell,  74  South.  252; 
Cole  V.  B.  U.  Ry.  Co.,  143  Ala.  427,  39  South. 
403;  Adler  r.  Van  Kirk  Land  &  Const  Co., 
U4  Ala.  551,  21  South.  490,  62  Am.  St  Rep. 
133 ;  James  v.  James,  56  Ala.  525 ;  Pepper  v. 
George.  51  Ala.  194,  and  all  the  earlier  au- 
thorities there  collected.  The  deed  In  ques- 
tion, with  Its  condition  subsequent  duly  re- 
corded, gave  notice  to  the  bank  of  Its  contents. 
The  purchaiier  of  real  properties  Is  charged 
with  notice  of  such  recitals  of  conveyances  In 
Us  chain  of  title.  Veltch  v.  Woodward  Iron 
Co.,  supra,  76  South.  125,  126.  and  authorl- 
ttes;  1  Warvdle's  Vendors  (2d  Ed.)  |  262; 
2  Devlin  on  Deeds  (3d  Ed.)  p.  1367,  i  738a. 

[3]  RespoDdmt  bank's  demurrer  of  laches 
in  tbe  assertion  of  right  by  complainant  Is 
wltboot  force.  Tbe  bill  shows  the  complain- 
ut  to  be  In  tlie  poesessitm  of  the  proport?, 
ud  at  all  tlmea  to  have  been  so,  both  before 


and  after  the  execution  ot  tbB  deed  and  at 
the  time  of  the  flUng  of  the  bill.  Nothing 
tboeln  indicates  that  the  grantee  ta  the  con* 
veyanco  asserted  any  right,  title,  or  Interest, 
adverse  or  otharwise,  in  and  to  the  property 
In  question.  It  Is  necessary  that  the  assertion 
of  advrase  right  be  shown  by  the  bill,  as 
well  as  acqulescmce  in  audi  adverse  right, 
and  poBsesBten  by  tiie  complainant  for  a  nw 
which  a  court  of  equity  would  rc^rd  as  un- 
reasonable and  to  the  prejudice  of  the  ad- 
verse party.  In  order  to  establish  laches  in 
tiie  party  so  acqidesdng.  TreadweU  v.  Tor- 
bert,  122  Ala.  800,  26  South.  216;  H.  L.  Co. 
V.  Lahey,  121  Ala.  131,  136.  25  South.  1006: 
Haney  v.  Legg,  120  Ala.  619.  30  South.  34,  87 
Am.  St  Rep.  81 ;  Ashnrst  v.  Pei^  101  Ala. 
400,  14  South.  S41;  Zeigler  v.  Zelgler,  180 
Ala.  246,  60  Sooth.  810;  Teltch  v.  Woodward 
Iron  Co..  supra ;  GUmer  v.  Morris,  80  Ala.  78. 
60  Am.  Rep.  8S.  See  B  Pom.  Eq.  Jur.  38  (6), 
end  many  authorities,  to  the  efTect  that  the 
party  In  possession  of  land  who  resorts  to  a 
court  of  equity  to  settle  a  question  of  title 
Is  not  chargeable  with  laches,  no  matter  how 
long  the  delay. 

The  decree  of  the  drcuit  court  sitting  in 
equity  nvs  free  fnnn  ettor  and  it  ta  af- 
firmed. 

Affirmed. 

ANDERSON,  a  J.,  and  IfAYFlELD  and 
S0MSRVIIJ;E),  JX,  concur. 


ALABAMA  GREAT  SODTBEBN  B.  CO^  v. 

SNODGBASS.    (0  Div.  683J 
(Supreme  Court  <A  Alabama.  April  11,  1918.) 

1.  Raiuboads  ^l==>350(2)— Injubies  on  Tback 
—Act  Not  a  Tbespabs. 

A  child  walking  In  a  path  which  had  been  in 
frequent  use  by  the  public  tor  a  number  of  years, 
direetly  acroaa  a  trat^  in  a  raili<oad'«  switching 
yards  in  a  city,  doing  so  in  order  to  reach  coke 
ovens  to  procure  some  coke,  was  not  a  tree- 
passer. 

2.  Nkolioknce  ^»85(8)— CodtbibctoKT  Neo- 

UGIHCB  OF  CHILO. 

A  child  of  tlM  tender  age  trf  six  was  not 
chargeable  with  contributory  negligrace. 

3.  RAIX.B0AD8  €=»396(2)  — Injttbies  on  Tback 

— EVIDEHCB. 

In  an  action  against  a  railroad  for  inju- 
riea  to  a  six  year  old  diild  on  its  switdilng  track, 

evidence  fteJa  to  justify  the  inference  that  the 
place  9t  which  the  child  was  struck  was  such 
as  made  it  the  dnty  of  the  railroad's  agents  to 
keep  a  lookoQt  and  that,  whether  the  train  crew 
of  the  railroad  engaged  m  switching  at  the  time 
of  the  injury  actually  knew  of  frequent  travel 
on  the  path  the  child  was  using,  the  use  had 
been  so  long  continued  and  common  aa  to  charge 
them  with  notice^ 

4.  Triaz.  ^»200C1}  —  iNSTBucnoHft— Repeti- 
tion. 

Requested  diar^  the  suluitanee  of  which 
was  embraced  in  ^ven  diarges  were  properly 

refused. 

5.  Trial  ^='252(9)— Abstract  Instbuction. 

In  ED  action  against  a  railroad  for  InjurieB 
to  a  child  crossing  ita  switching  track  by  a 
public  path,  a  charge  as  to  the  railroad's  ting- 
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tag  tliB  bd)  on  the  loeomotire  was  properly  re- 
foied  ai  abstract,  where  the  railroad's  eridence 
that  the  bell  was  runs  was  not  disputed,  so 
that  there  was  no  issae  on  the  point 

6.  Railboads  4=»394(1)— Injdbies  oh  Track 
— compiaiwt. 

In  actions  against  railroads  for  injuries  on  the 
track,  it  is  permissible  under  the  Alabama  sys- 
tem  ot  pleading  to  charge  negligence  in  the  c<»Q- 
idalnt  m  vtrj  general  tenna. 

7.  Rahaoads  «s»867— iHJUBn-AT  C^ossino 
— Neouobncb. 

If  a  railroad's  cars  were  pushed  onto  its 
track,  croesed  by  a  public  path,  without  proper 
lookout  on  the  part  of  some  one  engaged  in  the 
-iwltdiing,  n^l^Dce  in  relation  to  a  child  on 
the  creasing  could  be  predicated  on  the  act  as 
much  as  though  the  cars  were  ent  Ioom  or  kick- 
ed upon  the  track. 

8.  Railboads  ^»897(1)— Injuam  oir  Tkack 

— BVIDKNCB. 
In  an  action  against  a  railroad  for  injuries 
to  a  child  struck  at  the  crossing  of  a  switch 
track  and  a  public  path,  questions  to  a  witness 
referring  to  the  crocsiog  of  the  path  «Ter  the 
main  line  of  the  railroad  were  proper  as  placing 
more  properly  the  location  of  the  place  at  which 
the  accident  occurred. 

9.  Railboads  4s9887(^— Ihjubies  oh  Tbace 
— Btidkitob. 

In  Boch  action  it  was  not  errw  prejudicial 
to  the  railroad  to  permit  a  witness  to  testify 
that  people  lived  beyond  adjacent  coka  furnaces, 
and  that  there  were  camps  for  furnace  employes 
in  that  direction,  all  beyond  the  awitditng  yards, 
hut  toward  whidi  the  path  led. 

10.  Affeal  and  Bbbob  «=»1000(S)— Bbvxb- 
SAii— Denial  or  New  Tbial. 

Where  the  evidence- of  witnesses  was  in  con- 
flict, the  Snpreme  Gonrt  will  not  predicate  re- 
Tcrsal  on  the  trial  coorf  a  action  in  orermlins 
motion  for  new  trial. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  J.  C.  B.  OwlQ,  Judge. 

Snlt  by  Jesse  Snodgrass,  pro  ami,  against 
the  Alabama  Great  Southern  BAilroad  Com- 
pany. Judgmoit  for  plaintiff,  and  dtfendant 
aiveals.  Affirmed. 

Jesse  Snodgrass  brings  this  salt  by  his  next 
friend  for  recovery  of  damages  allied  to 
have  been  sustained  by  b^g  struck  by  a  car 
which  It  ks  alleged  the  defendant  negligently 
caused  to  run  against  the  plaintiff,  resuldug 
in  bis  injury. 

^e  cause  was  tried  upon  count  1  of 
the  complaint  and  the  general  Issue.  The  sub- 
mission  of  tbe  cause  to  the  Jury  resulted  in  a 
verdict  for  tbe  plaintiff  In  tbe  sum  of  $1,800, 
from  which  defendant  prosecutes  this  appeal. 
Count  1  of  the  complaint  reads  as  follows: 

"Fl^ntifF,  Jesse  Snodgrass,  who  sues  by  next 
friend.  Bill  Snodgrass,  claims  of  defendant  $20,- 
ijOO,  damages  for  that  heretofore  <m,  to  wit,  De- 
cember 22,  1916,  the  defendant  was  engaged  in 
a  general  railroad  business  and  operating  rail* 
road  trains  propdled  by  steam  locomotives  on 
a  railroad  In  the  dty  of  Bessemer,  a  thiddy 
populated  municipal  cwporation  in  Jefferson 
county,  Ala. 

"And  the  plaintiff  aaya  that  while  he  was  then 
and  there  walking  straight  across  defendant's 
railroad  track  without  loitering  or  lingering 
thereon,  at  a  pdnt  where  the  public,  including 
a  large  number  of  people  then  and  there  custom- 
arily and  ftvquently  walked  across  said  track, 
the  defendant's  agent  or  servant,  whose  name  to 
the  tdaintlff  is  unknown,  in  cnarce  ot  one  of 
«ald  trains,  and  while  acting  within  tbe  line 


and  scope  of  his  employment,  negligently  caused 

a  railroad  car  then  and  there  to  run  violently 
against  the  plaintiff,  and  as  a  proximate  result 
of  said  negi^ence  the  plaintiff  received  tb»  fol- 
lowing personal  injuriea  and  damage,  to  wit: 
He  was  cut  mashed,  and  bruised  about  the  head 
and  side,  hu  arm  was  crushed  and  mashed  and 
cut  off  dose  up  to  his  body,  and  he  was  other- 
wise more  or  less  bmlsed  and  eontosed  about 
the  body  and  limbs,  and  has  been  thereby  caused 
to  suffer  great  physical  pain  and  mental  an- 
guish, and  was  made  sick  and  sore,  and  has  been 
greatly  apd  permanentiy  disfigured,  and  has 
been  rendered  permanent^  less  aUe  to  work  and 
earn  nKwey. 

"And  the  plaintiff  says  that  he  was  then  and 
there,  at  the  time  of  his  said  injuries,  a  minor 
of  young  and  trader  jeazs,  to  wit,  six  years  of 
age." 

TbB  eridenee  for  tbe  plaintiff  tends  to  show 
that  tbe  d^endant  company  was  engaged  In 
switching  cars  on  to  what  Is  referred  to  as 
track  NOk  4,  between  the  hours  of  1  and  2 
o^dock  (HI  Hie  afternoon  at  December  22,  1916, 
in  the  awitdilng  yarda  located  In  tbe  city  of 
Bessemer ;  that  the  plalDtlff,  a  child  six  years 
of  age,  was  at  the  time  he  was  struck  in  the 
act  ot  crossing  said  track  No.  4  in  a  padi 
about  two  feet  wide,  which  extmded  ttom  the 
end  of  Twenty-Fifth  street  across  two  other 
tracks,  and  across  a  dirt  road,  and  then 
across  the  said  tracft  No.  4  In  tbe  directum  ot 
the  furnaces  and  coke  ot«is,  whidi  are  be- 
yond and  west  of  the  swltdilng  yards;  that 
as  the  plaintiff  was  about  to  cross  this  tract 
the  defendant's  .engine  whldi  was  engaged 
In  switching  cars  at  the  time  '^Idced"  four 
or  five  cars  on  s^d  track  No.  4,  with  no  one 
on  ttiese  cars  to  keep  a  loofcont,  and  that 
these  cars  were  ^turned  loosed'  by  the  engine 
and  ran  across  this  path,  thereby  injuring  the 
plaintiff;  said  cars  then  ran  into  some  cars 
which  were  standing  on  the  other  side  of, 
and  narfb  of  the  path ;  that  tbe  engine  was 
headed  south,  which  was  the  fvposlte  dlrec* 
tlou  from  whldi  tbe  cars  were  being  "kick- 
ed" ;  that  the  cars  were  'kicked"  some  da«- 
tance,  and  the  plidntlff  was  hurt  or  run  over 
on  the  first  track,  and  on  the  first  rail  thereof. 
Plaintiff  oltereA  evMenoe  to  show  that  the 
path  on  whidt  he  was  traveling  at  the  time 
was  one  which  had  be«i  traveled  by  the  pub- 
lic for  a  number  of  years,  and  had  been  in  use 
by  a  great  many  people  for  as  much  as  ten 
years.  One  of  tbe  wltnei^es  for  tbe  plaintiff 
tesUfled  that.  In  his  Judgment,  »00  or  400 
people  crossed  the  path  dally  Just  where  the 
boy  was  crossing  at  the  time  he  was  struck. 
The  evidence  furtlier  tended  to  show  that 
beyond  the  switching  yards,  In  the  direction 
which  plaintiff  was  traTellng,  there  were 
furnaces  and  oi^e  ovens,  and  also  some  few 
houses;  that  tbe  path  was  used  by  a  great 
many  people  working  in  those  Industries,  but 
Uiat  a  greater  part  of  the  travel  Is  In  the 
morning  and  evening,  there  not  being  as  much 
crossing  at  that  place  about  2  o'dock  in  the 
afternoon  as  tiiere  would  be  In  tbe  morning 
and  evening.  Tbe  evidence  further  tends  to 
show  that  plaintiff's  brother  was  going  over 
to  the  coke  ovens  to  idtHc  up  ooke^  and  that 
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plalatiff  was  accompuirtng  htm,  but  amfal 

feet  in  tbe  rear. 

The  sTldence  for  the  defendant  tends  to 
fSiow  that  no  cars  were  "kicked"  on  aald 
track  No.  4  on  tb«  afternoon  of  December  22, 
1918,  but  that  two  cars  were  shoved  or  push- 
ed OQ  said  track  by  the  engiae  whldi  waa 
beaded  north,  and  not  south ;  that  there  were 
already  a  number  of  cars  on  the  track  when 
these  two  cars  were  pushed  on  said  trat^  No. 
4,  which  by  the  impact  said  cars  moved  only 
a  short  distance,  and  that  there  were  already 
cars  on  the  said  track  Ko.  4  south  of  the  place 
where  the  plaintiff  was  struck;  that  these 
cars  were  pushed  on  said  tradk  about  2 
o'clock  In  the  afternoon.  One  witness  for 
the  defendant  Indicated  It  was  between  1  and 
2  o'clo<*,  and  none  of  the  crew  knew  of  the 
accident  nntll  something  like  an  hour  or  two 
afterwards  when  they  heard  of  the  same.  The 
evidence  for  tbe  defendant  further  tended  to 
^ow  that  at  the  time  the  two  cars  were  push- 
ed on  track  No.  4  a  proper  lookout  was  being 
kept.  The  evidence  for  fhs  defendant  also 
tends  to  show  that  they  knew  nothing  about 
any  path  being  frequently  traveled  at  this 
point,  and  farther  that  there  was  no  such 
frequ«it  use  of  such  path.  However,  witness 
Brown  for  defendant  on  ctoss-examliiatlon 
Indicated  there  was  snch  use  made  of  the 
yards  by  the  public,  and  said,  "People  cross 
there  at  all  times ;  It  Is  a  very  common  thing." 
The  witness  further  indicslted  that  "all  up 
and  down  the  yards"  was  used  by  people  as  a 
"very  commoo  thing"  and  "all  tbe  time." 
Witness  Bryan  for  defendant  also  testified 
that  he  sees  a  "good  many  people  walking 
around  In  tbe  yard  going  to  the  furnaces," 
bat  has  seen  no  "great  amonnt  of  people" 
cross  this  particnlar  point  Def^dant  offer- 
ed evidence  to  show  that  the  brotlier  of  the 
plaintiff,  who  was  a  witness  In  the  eanse, 
had  stated,  and  plaintiff  had  stated,  tluit 
Irialntlff  waa  In  the  act  of  crawling  under 
the  car  at  tbe  time  he  was  Injured. 

Among  other  diarges  given  for  the  defend- 
ant wwe  diargea  D,  6,  H,  and  I,  whldi  are 
here  set  out: 

"(D)  If  yon  believe  from  all  the  evidence  in 
this  case  uiat  plaintiff  was  crawling  under  the 
car  of  the  defendant  at  the  time  he  was  injured, 
tiien  you  must  find  a  verdict  for  the  defendanf* 

"(G)  The  court  chargea  yoa  that,  if  you  are 
reaaonably  sadaSed  from  all  the  evidence  in 
this  case  that  the  place  where  the  plaintiff  was 
injured  was  a  railroad  yard,  and  that  there  was 
no  street  or  path  acroes  tbe  seme  at  the  place  of 
the  injury,  and  If  you  are  also  reasonably  satis- 
fied from  uie  evidence  that  at  and  near  the  place 
where  plaintiff  was  injured  the  public  were  not 
accustomed  to  cross  said  trat^  upon  which  he 
was  injured  in  Ihrge  numbers,  such  as  to  put 
the  agents  or  servants  of  the  defendant  upon 
notice  that  there  was  likely  to  be  or  probably 
would  be  some  person  crossing  said  track,  then 
you  must  find  a  verdict  for  the  defendant. 

"(H)  Tbe  court  charges  you,  gentlemen  of  the 
Jury,  that  a  railroad  company  has  a  right  to 
kick  Its  cars  in  its  yards  and  on  the  tracks 
which  it  has  a  right  to  use,  and  unless  you  are 
reasmiably  satisfied  from  the  evidence  that  cars 
were  kicked  without  reasonable  precautions  over 
the  place  whidi  the  public  was  accustomed  to 
net  neqnenUy,  then,  if  injury  occurred,  the  rail- 


road conpany  would  not  be  TSspoiudUe  for  Um 
same. 

"(I)  If  you  believe  all  the  evidence  in  this 
case.  tb»e  was  no  duty  on  the  part  of  de- 
fendant's agents  or  servants  to  looK  under  the 
cars  sunding  on  Birmingham  Southern  track. 
No.  4,  before  pushing  said  cars  ahead  on  said 
track,  if  yoa  believe  from  the  evidence  they 
pnahed  said  ears  ahead." 

A.  O.  ft  E.  D.  Smith,  of  Birmingham,  for 
appellant  Goodwyn  ft  Bees,  <HC  Bessoner, 
for  appellee. 

OASDNBR,  J.  [1]  Ttui  evidence  for  the 
plaintiff  tended  to  show  that  he  was  accom- 
panying his  brother  to  the  exiike  ovens  to 
procnre  some  coke,  and  was  walking  in  a 
path  wtalA  had  been  In  frequent  use  by  ttie 
public  for  a  munber  of  years,  directly  acmss 
track  No.  4,  In  Hie  switching  yards  used  by 
dettedaut  In  tbe  dty  of  Bessemer,  Ala.,  wbsn 
he  waa  atmck  by  a  car  Jttst  as  he  was  mi 
tbe  first  rail  of  tnA  Na  4.  Tbe  plfUnttff 
thns  in  the  act  of  crossing  the  track  on  such 
a  mission,  and  und^  sudi  circumstances  was 
clearly  not  a  treq>asBer.  Lloyd  v.  Cent,  of 
Ga.  R.  H.  Co..  77  South.  237 ;  T.,  C.  &  I.  R. 
R.  Co.  V.  Ilansford,  125  Ala.  340,  28  South, 
45,  82  Am.  St  Rep.  241;  A.  G.  S.  B.  B.  Co. 
V.  Linn.  103  Ala.  134,  IS  South.  608. 

[2]  Plaintiff  was  a  child  of  six  years  of 
age.  and  therefore  was  not  chargeable  with 
contributory  negligence.  Sou.  Ry.  Co.  v. 
Shipp,  169  Ala.  327.  63  Sooth.  160. 

We  have  therefore  a  case  where  the  plain- 
tiff waa  in  the  exercise  of  a  lawful  rl^t 
when  the  Injury  was  received,  and  of  sudi 
tender  years  as  not  to  be  ebaigeable  with 
contributory  negligence. 

The  question  of  prime  Importance  on  this 
appeal  is  whether  or  not  the  defendant  owed 
the  plaintiff  any  duty  of  lookout.  If  the 
theory  of  the  plaintiff  Is  to  be  accepted,  the 
path  in  which  he  was  walking  at  the  time 
across  track  No.  4  of  the  switching  yards  In 
the  of  Bessemer  had  been  used  by  the 
public  for  a  number  of  years,  as  appears 
from  a  synopsis  of  the  evidence  found  In  the 
statement  of  the  case,  and  there  was  also 
evidence  Indicating  a  rather  general  use  by 
the  public  of  the  switching  yards. 

Speaking  of  this  question,  this  court,  In 
Duncan  v,  St  L.  &  S.  F.  R.  R.  Co.,  152  Ala. 
118.  44  South.  418.  said: 

"While  the  track  of  a  railroad  cannot  be  con- 
verted into  a  road  for  ordinary  travel,  and  the 
mere  usage  or  custom  of  crossing  tiie  track  at 
any  particular  point  does  not  give  rise  to  the 
duty  to  keep  a  lookout,  yet,  as  said  in  Savan- 
nah &  Western  R.  R.  Co.  v.  Meadora.  95  Ala. 
187,  140.^43  10  South.  142:  'When  a  railroad 
track  runs  through  parts  of  a  city,  town,  or 
village,  which  are  thickly  populated,  and  where 
the  demands  of  trade  and  public  intercourse 
necesritates  the  frequent  crossing  of  the  track, 
it  is  tbe  du^  of  those  operating  an  engine  along 
the  track  in  such  places  to  keep  a  lookout. 
This  duty  to  keep  a  lookout  for  persons  is  not 
speciaUy  imposed  by  statute,  but  arises  frorti 
the  likelihood  that  in  aacb  places  there  are 
persons  on  the  track,  and  the  boonden  duty  to 
duly  guard  against  inflicting  death  or  injury  in 
places  and  vnder  drcumstances  where  it  is 
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likely  Uiat  Injoi?  taaj  result  unless  cfir«  be 
observed.  The  duty  arises  when  the  circum* 
stances  exist  which  call  tor  its  exercise  *  *  • 
and  when  they  an  known  to  those  operating 

the  train.' " 

la  the  case  of  O.  S.  R.  B.  Co.  t.  Arnold, 
84  Ala.  169,  4  South.  359,  5  Am.  St.  Rep. 
354,  1b  tlie  following  expression  which  has 
found  frequent  quotation  in  subsequent 
cases: 

"Precautionary  requirements  increase  in  the 
ratio  that  danger  becomes  more  threatening." 

See,  also,  L.  A  N.  R.  R,  Co.  v.  Webb,  97 
Ala.  308.  12  South.  374 ;  Savannah  &  West- 
em  R.  R.  Co.  V.  Meadors,  95  Ala.  137,  10 
South.  141 ;  Glass  v.  Memphis  &  a  R,  R. 
Co.,  94  Ala.  581,  10  South.  216;  Sou.  Ry.  Ca 
T.  Stewart,  179  Ala.  304,  flO  South.  027 ;  Bir- 
mingham Sou.  R.  B.  Co.  V.  FoL,  167  Ala.  281. 
52  South.  S&9. 

In  Sou.  Ry.  Co.  v.  Slilpp,  aupni,  the  fol- 
lowing cxpressloDB  are  pertinent: 

"The  path  they  were  traveling  at  the  time 
was  one  commonly  used  by  the  public,  and  seems 
to  have  been  known  as  such  to  the  agents  or 
train  crew  of  defendant,  or  at  least  the  use  was 
so  common,  lone  continaed,  and  frequent  as  to 
charge  them  with  notice.   ♦   *   ♦   The  court 

?iroperly  allowed  proof  of  the  fact  that  people 
requently  and  constantly  crossed  the  track  of 
the  railroad  at  a  point  where  plaintiff  and  his 
child  were  crossiuK  at  the  time  of  the  injury. 
While  such  a  custom  of  the  public  to  use  such 
path  as  a  crossing  of  defendant's  track  might 
not  give  the  public  or  plaintiff  any  absolute 
right  to  cross  the  track,  •  ♦  •  yet  such  evi- 
dence was  competent  and  relevant  to  show  the 
degree  of  care  required  to  be  exercised  by  the 
defendant's  asents  in  moving  their  trains  across 
such  point  of  its  track  so  used  by  the  pablic 
as  this  was  shown  to  have  been  used,  and  as 
tending  to  charge  them  with  notice  of  such  use 
by  the  public" 

[3]  We  are  ot  tbe  oplnioo  that  the  Infer- 
ence could  have  been  reascaiably  drawn  from 
the  evidence  In  this  case  Oiat  the  crossing  at 
which  the  plaintiff  was  struck  was  such  a 
place  as  under  all  the  circumstances  In  the 
case  made  it  the  duty  of  the  defendant's 
agente  or  servants  to  keep  a  lookout;  and, 
whether  the  train  crew  of  the  defendant  en- 
gaged In  switching  the  cars  at  the  time  of 
the  Injury  actually  knew  of  anch  frequent 
traTel,  it  could  have  been  reasonably  Infer- 
red that  the  use  had  heea  so  long  continued 
and  so  OHnmou  as  to  cha^  th«n  with  no- 
tice thereof. 

Counsel  for  appellant  In^t  that,  under  the 
following  authorities,  the  only  duty  the  de- 
fendant owed  the  plaintiff  arose  aft^  the 
dlBcovery  of  his  peril,  and  that  therefore  the 
affirmative  charge  should  have  beoi  given 
the  defendant.  Birmingham  Sou.  R.  R.  Ca 
v.  Kcndricb,  155  Ala.  352.  46  South.  5S8 ;  L. 
&  N.  R.  R.  Co.  V.  WllllamB,  172  Ala.  560,  55 
South.  218;  A.  G.  S.  R.  R.  Co.  v,  Lhm,  su- 
pra ;  Walker  v.  A.,  T.  &  N.  R.  R.  Co.,  194 
Ala.  360,  70  South.  125 ;  A.  G.  S.  R.  R  Co.  v. 
Smith,  196  Ala.  77,  71  South.  455. 

We  are  of  the  opinion,  however,  consider- 
ing the  facta  of  those  cases  and  the  questions 
there  determined,  they  are  not  out  of  harmo- 


ny with  tiw  eonduslon  here  reached,  and  ttie 
authorities  herein  dted  in  support  thereof. 
A  reading  of  the  case  of  Sims  v.  A.  G.  S.  R. 
B.  Co.,  197  Ala.  161,  T2  South.  328,  will  also 
disclose  no  conflict  with  the- conclusion  reach- 
ed In  the  instant  case.  We  are  ther^ore  of 
the  opinion  that  the  affirmative  charge  was 
properly  refused  the  defendant 

[4]  Whiether  or  not  charge  13  refused  to 
the  defendant  Is  subject  to  criticism  need  not 
be  determined,  as  we  are  of  the  opinion  the 
substance  of  this  chaise  was  Mnbraced  in 
given  charge  H.  Charge  16  refused  to  the 
defendant  confines  plalntlfTs  recovery  to 
proof  of  subsequent  negligence  or  wantwincsa 
on  the  part  of  defendant,  and  what  we  have 
herein  stated  sufficiently  discloses  that  said 
charge  was  properly  refused.  Charges  18, 19, 
P,  and  II  refused  to  the  defendant  relate  to 
the  evidence  of  the  defendant,  tending  to 
show  tliat  plaintiff  was  crawling  under  the 
car  at  the  time  he  was  Injured.  The  court 
In  Its  oral  charge  expressly  Instructed  the 
Jury  that,  If  at  the  time  of  his  Injury  the 
plaintiff  was  crawling  under  the  car,  he  was 
a  trespasser,  and  tliat  as  a  trespasser  he 
could  not  recover,  and  the  defradant  would 
not  be  responsible  for  his  injury.  In  addi* 
tion  thereto  there  were  given  charges  D  and 
I,  which  appear  In  the  statement  of  the  case. 
Reversible  error  therefore  could  not  be  pred* 
Icated  upon  the  refusal  of  these  charges.  We 
think  this  also  applies  to  refused  charge  20. 

Charge  B  refused  to  the  defendant  was  an 
affirmative  instruction  that  there  was  no 
suc^  use  for  a  crosalng  by  the  public  at  tracfe 
No.  4  as  to  place  upon  the  dtiEoidant  the  do- 
ty  of  keeping  a  lockout  fbr  perwms  crosslnK 
there.  Charge  O  to  like  effe^  What 
we  have  herein  stated  discloses  that  these 
charges  were,  in  our  opinion,  properly  re- 
fused. 

[1]  "Tbien  was  no  evidence  offered  by  plain- 
tiff tending  to  show  that  the  bell  was  not 
nmg  In  appmadblng  the  place  where  plain* 
tiff  was  injured;  and  the  evidence  fbr  the 
defendant  Is  without  ccmflict  that  the  bell 
was  rang  at  the  Ume.  If  durge  O  1b  not 
subject  to  the  critidsm  of  sh^^ng  oat  a  por^ 
ticm  of  the  evidence,  we  think  its  rtfusal 
could  properly  be  based  tqton  the  tact  tbat, 
under  all  the  evidence  In  the  case^  tlie  std>- 
Ject  thereof  was  not  made  an  Issue  In  the 
cause  and  was  therefore  abstract  ^Die  same 
applies  to  refused  charge  D. 

[I]  The  complaint  charges  negligence  in 
very  general  terms,  as  Is  permitted  under  our 
system  of  pleading  In  cases  of  this  dmracter. 

[7]  The  theory  of  the  plaintiff  was  that  the 
cars  were  "kicked"  on  the  track,  and  that 
there  was  no  one  on  these  cars  to  keep  a 
lookout  The  theory  of  the  defendant  was 
that,  if  the  car  which  Injured  the  plaintiff 
was  put  in  motion  by  the  engine  of  the  de- 
fendant, the  cars  were  shoved  or  pushed  on 
to  the  track,  and  not  "kicked."  If,  however, 
the  cars  were  pushed  on  to  the  track*  and 
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this  wltbout  a  proper  Itx^nt  on  the  part  of 
•ome  one  engaged  in  the  switching  of  these 
care,  negligence  could  neverthelegs  be  pred- 
icated thereon ;  and  It  was  within  the  prov- 
ince of  the  Jury  to  find  taiat  the  cars  were 
negligently  pushed  upon  the  track,  although 
tbey  discredited  that  part  of  the  testimony 
of  plaintiff  that  these  cars  were  "cut  loose" 
and  "kicked"  up<m  this  trad:.  Charge  J 
was  therefore  properly  refused. 

[t,  I]  The  questions  to  the  witness  Banks, 
which  made  reference  to  the  crossing  of  the 
path  orer  the  main  line  of  defendant's  road, 
were  dearly  to  more  properly  place  the  lo- 
ntton  of  the  place  at  which  the  accident 
occurred ;  and,  in  addition  to  this,  there  was 
erldenco  for  the  plaintiff  tending  to  show 
that  the  path  that  crossed  track  No.  4  ran 
from  the  «id  of  Twenty-Firth  street  across 
the  main  line  of  the  defendant's  road.  Nor 
on  we  see  any  prejudicial  error  In  permit- 
ting the  wltnesB  Banks  to  tesHfy  that  peo- 
ple lived  beyoml  the  furnaces,  and  there  were 
camps  for  furnace  eniployte  In  that  direction, 
all  of  which  were  beyond  the  switdilng 
yards,  hut  tontirds  which  the  path  led. 

[IB]  We  have  car^Ily  ctmsidered  the  a>- 
^snmoits  of  error  relating  to  the  acti<m  of 
(be  court  In  overruling  the  motion  for  a  new 
trial.  We  enter  into  no  detailed  discussion 
of  Ihe  evidence;  sufQce  it  to  say  that  it  has 
been  given  very  careful  coaslderatlon.  The 
trial  court  had  the  witnesses  before  him,  and 
an  opportunity  to  note  their  demeanor  upon 
the  stand.  The  evidence  was  in  conflict 
Under  the  familiar  rule  stated  in  the  leading 
case  of  Cobb  v.  Halone,  92  Ala.  630.  9  SouUi. 
738,  we  are  unwilling  to  predicate  xeversal 
opon  this  action  of  the  court,  ^ 

Finding  no  reversible  error  in  thtf  record, 
the  judgment  aroealed  from  will  be  affirmed. 

Afflrmed. 

AND'&BSON,  O.  J.,  and  UcCLSLLAN  and 
SA7B£,  JJ^  concur. 


NASHVUiLE.  C.  &  ST.  L.  RT.  v.  BLACK- 
WEIX.   (8  Div.  57.) 

(Sopreae  Coort  of  Alabama.  March  28,  1018. 
On  Behsaring,  May  9, 1918J 

L  APPBAX.  AND  Ekbob  9=»8S6(2>  —  ASSIGIf- 

MCiTT  or  EBBOft— Gbounds  OP  DEunamcB. 
Where  a  demurrer  to  a  count  of  a  complaint 
contains  several  groum^s,  the  fact  that  one  of 
the  grounds  was  properly  overruled  by  the  court 
does  Dot  malce  an  BMBlenment  of  error  that  court 
erred  in  overruling  the  demurrer  Insufficieat; 
the  demurrer  being  to  one  count,  and  not  to  sev- 
eral separate  pleadings  or  charges. 

Z  NEaUGEHCB  <^32(2)~nsE  OF  Laitd— lu- 
PLIED  iNVrTATlON. 
Wher*  a  roadway  under  a  shed  was  so  eit- 
otted  that  it  was  a  convenient  passageway  from 
(me  street  to  another,  and  was  so  used  by  peo- 
ple generally,  such  use  of  the  roadway  was  at 
the  uni^ted  invitation  al  the  railroad  owning  it 


8.  NSOLTOKIfCK  ^»62— OoRDmOK  OT  IiAiri>~- 

OnamtUOTTONB— IITT1TEB8. 
Where  a  railroad  owning  a  roadway  that 
was  used  by  the  public  ^oerally  as  a  road  frtmi 
one  stxeet  to  another  without  wjectlon  on  part 
of  the  railroad  placed  a  rope  across  the  road- 
way without  notice  thereof  to  public  udng  it; 
It  is  liable  to  person  who,  driving  an  automobile 
on  the  road  without  knowledge  of  tiie  obstruc- 
tion, is  injured  thereby. 

4.  Neougenci!  «s>13e(2?)— Acnoifs— Tbiait* 
Question  fob  JuKr--GoNTBiBOTOBT  Niou* 

GENCE. 

Whether  person'  Injured  while  driving  along 
a  roadway  because  of  a  rope  stretched  across 
the  road  was  guU^  of  conbibutory  negligenct 
in  not  seeing  rope  sooner  was  question  for  the 

jury. 

5.  Trial  <a>2a0(l)  —  B»)iJEvnD  InnsDO- 

TIONS. 

Refusal  to  give  requested  instructions  sub* 
stantially  covered  by  other  Instructions  submit- 
ted was  not  error. 

6.  Tbiax,  «=»244(2>  -~  IiTsnuonoNS  —  Bti- 

DBNCB. 

luBtruotiooS  improperly  stating  the  evi- 
dence and  giving  undue  prominence  to  portions 
thereof  were  properly  refused. 

7.  Tbial  «s»240— InsTBuonoH— AseuioifTA- 

TIVE  iKSTBUCnOIf. 

An  argumentative  instruction  was  properly 
refused. 

Sayre,  Gardner,  and  Thomas,  33.,  dissenting. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; R.  C.  Erlckell.  Judge. 

Action  by  David  S.  Blackwell  ngalnst  the 
Nashville,  Chattanooga  &  St.  Louis  Railway. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals, ^nransferred  from  Court  of  Appeals 
unAer  Act  April  18, 1911,  p.  44&,  |  &  Revers- 
ed and  remanded. 

The  facts  and  pleadings  sufficiently  appear 
from  the  opinion.  Counsel  for  ap[>ellee  In- 
sists that  assigmnents  of  error  1  and  2  are 
too  general  under  the  rule  that  If  one  ground 
of  demurrer  was  properly  overruled,  the  as- 
signment is  not  BufScient,  and  the  court  can- 
not be  put  In  error  for  Its  ruUngs.  These 
assignments  are  as  follows: 

(1)  ^e  court  erred  In  overruling  the  demnf- 
rer  to  count  1  of  the  complaint 

(2)  Tbe  court  erred  in  overruling  demurrer  to 
count  8  of  the  complaint 

The  followiiv  charges  mre  refused  to  de- 
fofdantt 

(5)  If  you  believe  from  the  evidence  that  the 
public  ^erally  for  purposes  of  their  own,  or 
lor  tbar  own  convenience  were  accustomed  to 
passing  over  defendant's  property  from  Clinton 
street  in  a  northwesterly  direction  to  Brown 
street,  or  the  Orgain-Pollard  coalyard  with  the 
permission,  knowledge,  and  acquiescence  of  de- 
fendant's agents  or  employes,  along  a  way  or 
course  west  of  the  way,  or  course  plaintiff  was 
traveling,  and  west  of  and  outside  the  shed  at 
whidb  the  rope  was  tied,  and  that  the  custom  of 
driving  under  the  shed  was  confined  for  the  most 
part  to  people  baring  business  with  the  rail- 
road  or  at  the  depot,  and  the  plaintiff  on  the 
occasion  in  question  bad  no  buainess  with  the 
railroad  or  at  the  depot,  you  would  not  be  au- 
thorized to  find  that  said  custom  authorized  him 
to  drive  under  the  shed  or  constituted  an  im- 
plied invitation  to  him  to  do  bo. 

(6)  The  fact,  if  it  be  a  fact,  that  penple  (with 
the  knowledge  and  acquiescence  of  defendant  or 
its  employes)  were  accustomed  to  use  the  way 
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Of  trsreM  oonm  between  Cfllnton  and  Brown 
streets  lying  vest  of  and  ontsids  of  said  shed 
would  not  antborlM  the  use  of  said  way  or 
ooune  nnder  th«  shed. 

*  The  foUowlnff  1b  a  diagram  of  the  locos  In 
Uno: 
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Spraglna  &  Speake,  of  HimtBTllleb  tofc  ap- 
pellant B.  EL  Smith,  of  Hnntsrlll^  for  ap- 
pelle& 


TPIOMAS,  J.  The  suit  was  InsUtuted  by 
appellee  sgalost  appellant  railway  company, 
and  claiDied  for  damages  eustalued  by  plain- 
tiff la  and  on  a  roadway  leading  across  de- 
fendant's lot  whereon  was  erected  its  d^ot, 
etc.,  In  the  city  of  Hmitsville. 

The  complaint  comprised  four  counts.  De- 
murrer was  sustained  to  count  4,  and  the  af- 
firmative charge  was  given  as  to  count  2. 
Demurrers  to  counts  1  and  3  were  overruled, 
and  thereupon  issue  was  Joined  on  the  pleas 
of  not  guilty  and  contributory  negligence. 

[t]  Hie  assignments  of  error  as  to  rulings 
on  the  demurrers  to  counts  1  and  S  are  not 
within  the  rule  announced  In  Thompson  t. 
N..  O.  &  St  L.  By.,  160  Ala.  SOO.  49  South. 
840;  Brent  v.  Baldwin,  160  AU.  636, 49  South. 

FerreU  v.  Opelika,  144  Ala.  135,  39 
South.  249;  Ashford  v.  Ashford.  186  Ala.  631, 
635,  34  South.  10,  96  Am.  St  R^.  82:  Pear- 
son V.  Adams,  129  Ala.  157,  160,  29  South. 
977;  Kenan  v.  Lindsay,  127  Ala.  270,  273, 
28  South.  570;  .actna  Life  Ins.  Ca  t.  Lasset- 
er,  153  Ala.  630,  46  South.  186, 16  U  B.  A.  (N. 
S.)  252;  Fltta  v.  Phcenlx  Co.,  153  Ala.  635, 
46  South.  150;  Western  Railway  of  Ala.  t. 
Arnett  137  Ala.  414,  34  South.  997;  M.  J.  & 
K.  a  R.  R.  Co.  V.  Bromberg.  Adm'r,  141  Ala. 
258,  87  South.  395.  In  each  of  these  cases 
the  assignments  of  error  were  directed  to 
rulings  on  several  separate  pleadings  or 
charges*  and  not  to  those  ou  demurrer  (con- 
taining aeveral  grounds)  cballenging  one 
count  or  one  plea.  The  separate  assign- 
ments of  error  here  made  are  sufficient. 

Defendant's  counsel  thus  ,8umm arizes  the 
evidence  as  to  the  locus  in  quo  on  the  occa- 
sion of  the  accident: 

"DefeDdant'e  passenger  depot  in  the  city  of 
HuQtsviIle  is  north  of  Clinton  street,  and  west 
<a  Virginia  atreet  and  the  depot  grounds  are 
bounded  on  the  west  by  Brown  street,  and  on 
the  north  by  HolnieB  street.  The  railroad 
tracks  run  just  at  the  east  side  of  the  depot 
Just  west  of  the  depot;  and  cmstitutiag  a  part 


of  Vb%  d^ot  boDdiiiff  Is  a  abed,  under  wUdi  is  « 
driveway  on  defuidant'a  proper^.  This  drive- 
way on  the  occasion  in  question  was  being  used 
by  appellee,  who  had  been  at  Orgain  &  Pol- 
lard's coalyard  (also  on  appellant^  property), 
and  who  was  going  southwardly  towards  Clin- 
ton street  The  driveway  extends  from  CUnton 
street  by  way  of  Orgain  &  Pollard's  coalyard, 
diagonally,  to  Brown  street  dividing  at  or  about 
the  abed  and  south  of  the  shed,  one  branch  of  it 
^oing  under  the  shed  and  the  other  branch  go- 
ing outside  and  west  of  the  abed.  A  diagram 
of  the  locus  in  quo  was  offered  in  evidence,"  etc 

l^e  reporter  will  set  out  the  diagram  In 
the  stat^ent  of  facts. 

Tlie  evidence  further  showed  that  at  the 
time  of  the  injury  Orgain  it  Pollard's  coal- 
yard  was  located  upon  a  part  of  defendant's 
depot  premises  and  yarda,  and  tliat  a  switch 
ran  from  defendant's  main  line  into  said 
yard.  Plaintiff  testified  that  pe<^le  who 
transacted  business  with  said  firm,  and  the 
firm's  members,  used  the  roadway  in  ques- 
tion, and  that  "passing  under  the  shed" 
was  the  "most  direct  way  and  the  most 
used  one"  from  said  ooalyard  to  Clinton 
street;  and  that  people,  including  plain- 
tiff, drove  under  the  shed  in  using  said  pass- 
way.  Witness  Johnson  testified  that  he 
had  seen  a  number  of  people  ''driving  under 
the  shed,  using  it  as  a  passage,"  and  that  it 
had  been  used  "for  some  time"  in  going  over 
to  the  coalyard  of  Orgain  &  Pollard,  and 
that  "it  Is  used  principally  In  going  to  the 
coalyard  from  Clinton  street  and  from  Clin- 
ton to  Holmes  and  to  Brown  streets,"  and 
that  It  was  "the  direct  way  from  the  square 
down  Clinton  street  to  Orgain  &  Pollard's 
coalyard." 

On  croaa^amlnatlon  the  same  witness 
(Johnson)  stated  that  that  was  a  "short  cut" 
used  I)y  people  "going  to  Orgain  &  Pollard's, 
and  anywhere  else  they  want  to  go,"  and  that 
"many  other  people  use  it  too";  that  there 
was  a  good  roadway  "outside  the  shed  Just 
as  well  as  under  the  shed,  and  It  Is  plenty 
wide  on  the  outside  for  people  to  go  *  •  • 
without  going  under  the  shed;  that  It  was 
his  Judgment  that  "a  majority  of  people  go 
on  the  outside  of  the  shetl";  that  It  is  all  open 
from  the  shed  west  to  Brown  street;  that 
witness  thought  "from  the  north  side  of  the 
passenger  depot  to  Orgain  &  Pollard's  the 
road  Is  macadamized  or  Improved  In  some 
way**;  that  be  had  sera  some  one  making 
Improvements  on  the  road  and  putting  rocks 
over  it  outside  of  the  shed,  but  (that)  under 
the  shed  It  was  smooth  and  even.  Witness 
Holmes  described  the  place  of  the  accident, 
and  detailed  the  use  of  this  road  by  the  pub- 
lic, as  follows: 

"THiere  is  a  shed  that  extends  wcstwardly 
from  the  depot,  and  nnder  that  ahed  vehiclea 
all  kinds  pass.  I  presume  it  is  a  iiublic  way, 
as  the  public  aeem  to  uae  it  1  think  it  is  a 
macadamized  road.  It  has  crushed  rock  around 
there.  I  have  seeo  large  numbers  of  people  pass- 
ing through  there,  and  I  have  been  through 
there  quite  a  number  of  times  myself.  People 
pasa  along  there  coming  down  Clinton  street 
aud  down  to  Orgain  &  Pollard's  coalyard,  and 
to  tht  Vtrmtn'  Wasehoosa  C«niMUiy.  That 
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enidition  existed  in  December,  1916,  and  for 
■ereral  years  put."  "In  KoiiiE_backward  and 
farwaid  from  COinton  street  to  Holmea  street  I 
bare  driven  ontside  of  that  shed,  and  also  under 
it  I  have  used  one  way  about  as  much  ae  the 
other,  and  bare  not  used  either  way  so  much. 
*  *  *  I  would  guesB  that  the  paascxtger  depot 
is  35  feet  wide,  east  and  west,  and  pn>bably 
50  feet  long,  north  and  south.  It  Is  perhaps 
twice  as  long  as  it  is  broad.  I  think  the  shed 
I  referred  to  on  the  west  side  is  about  the  mid- 
i}le  of  the  buildinK.  You  can  drive  up  under 
the  shed  and  alight  right  on  the  depot  platform. 
West  of  the  shed  there  Is  a  rock  road  or  way 
diagonally  from  Clinton  street  northwestwardly 
to  Brown  street.  I  could  not  say  that  the  use 
of  this  and  depot  bnildinE  road  is  an?  more  than 
that  going  under  the  shed.  I  don't  Know  which 
is  nsed  most.  I  have  gone  under  the  shed  as 
fflQch  as  I  have  g<me  on  the  outside."  "In  my 
opinion,  from  my  observation,  Virginia  street 
it  used  more  than  Brown  street,  and  more  than 
this  way  across  by  Orgain  &  Pollard's  coal 
yard,  and  this  way  diagonally  is  used  more  than 
Brown  street  Fart  of  this  way  that  passed 
under  Chq  shed  was  kept  up  as  well  or  better 
than  other  streets  in  town,  and  there  is  a  plain 
marked  roadway  from  there  to  Brown  street." 

The  plaintifr,  In  Us  own  bebalf,  farther 
testified  tbat  he  had  business  tbat  day  wltb 
Fcdlard,  at  Orgain  &  Pollard's  oo^ard; 
that  he  came  oo  the  Holmes  street  side  and 
from  acroflB  the  railroad  by  Orgain  &  Pol- 
brd's  ooalyard;  was  proceeding  along  this 
road  or  way  from  said  coalyard  and  passing 
under  the  shed — which  is  the  most  direct 
route  and  the  most  nsed  one  from  Clinton 
street ;  that  a  rope  waa  tied  across  the  way 
at  OF  under  the  abed,  the  same  being  tied 
at  Its  req>ectlve  ends  to  the  d«fK)t  and  the 
oatslde  of  the  ^ed,  the  shadow  of  the  shed 
covering  the  rope;  that  he  could  not  or  did 
not  see  the  obstructkn  ontil  the  car  was 
striking  It,  and  that  his  damage  was  caused 
by  the  rope's  breaking  the  wln^bleld  of  the 
car  and  otherwise  damaging  It,  and  Inflict- 
ing personal  injury.  Defendant's  evidence 
tended  to  show  that  its  servant,  Ewlug,  plac- 
ed the  obstruction  across  the  road  "to  pre- 
Tent  people  from  running  under  the  shed," 
and  that  he  was  Instructed  so  to  do  by  Mr. 
TaitnuE^  atatioti  agent  for  the  defend- 
aot;  that  he  saw  others  pass  that  way  the 
momlns  be  put  the  nve  up;  that  did  not 
drive  Into  It— "tbey  all  went  around  it"; 
that  he  did  not  place  a  board  on  the  rope  "to 
indicate  tli&t  It  was  thertf*— "about  four  feet 
abore  tta*  mutaoe  of  tJw  groand";  that 
there  was  a  good  roadway  west  of  the 
abed  when  a  maSorttr  of  the  jfwsiiB  went, 
rather  than  under  the  shed. 

The  statloa  agent's  testimony  was  to  the 
ctfect  tbat  "a  man  can  go  on  the  outside  of 
the  shed  as  comfcstably  aa  oo  the  inside  of 
the  abed" ;  tbat  the  roadway  under  the  abed 
was  used  mainly  by  peraoos  going  to  the  sta- 
tl«i  for  the  purpose  of  embarking  on  trains; 
tbat  "pec^e  generally  use  it  as  a  passage- 
way tnm  one  street  to  anotZier ;  they  go  un- 
der the  sbed  and  on  the  outside.  •  •  * 
Tiny  usually  pass  on  the  outside;  •  •  • 
People  who  conduct  business  with  Orgain  & 
Pfdiail  and  Oigaln  &  Pollard  thonselTes 


use  this  roadway ;  they  hare  to  go  tinder 
of  outside  the  ^hed  in  using  it." 

[2)  This  evidence  makes  a  case  of  implied 
lnvltatl(m  to  the  public,  as  well)  as  to  those 
having  dealings  with  defendant's  tenants, 
Orgain  &  Pollard,  or  their  coalyard,  to  pro- 
ceed by  this  roadway  from  street  to  street 
and  to  said  place  of  business. 

The  principles  of  law  haTlog  application 
to  the  foregoing  facta  bare  oftm  been  dis- 
cussed by  the  courts. 

[3]  It  has  long  been  the  declared  rule  tbat 
an  owner  of  real  estate  may,  without  protest 
or  objection,  permit  his  premises  to  be  nsed 
by  the  public  in  BU<di  manner,  and  for  such 
a  length  of  time,  aa  that  those  of  the  pub- 
lic who  go  thereon  or  so  use  the  same  may 
reasmably  presume  that  ttie  owner  will  give 
some  warning  or  notice  of  any  change  In 
the  condition  thereof,  wliich  would  reader 
unsafe  a  continuance  of  its  use ;  and  that.  If, 
under  such  drctunstancea  and  vrlth  knowl- 
edge of  the  same,  the  owner  should  place  or 
leave  a  dangerous  structure,  or  instrument, 
or  (Astnictlcsi,  or  defect,  in  the  way,  build- 
ing, pkLtform  or  premlsea  so  used,  from 
which  the  owner  might  reasonably  ai^re- 
hend  danger  or  injury  to  those  accustomed 
to  such  use,  he  may  not  claim  exoneration 
from  liability  in  case  injury  should  occur 
thereby.  The  reason  la  that  the  knowledge 
of  the  use,  and  of  the  oondltl<m  thereof,  un- 
der the  law,  imposes  on  the  owner  the  duty 
to  ke^  bis  premises  In  a  reasMiably  safe 
condition  for  those  who  are  permitted  to 
come  there,  and  not  to  do  an  act  that  would 
unnecessarily  hazard  the  safety  of  those  so 
expressly  or  impliedly  invited.  Harriman  T, 
P.  O.  &  St  L.  Ry.  Co.,  45  Ohio  St.  11,  12 
N.  B.  451,  4  Am.  St  R^.  SOT;  Barry,  Adm'r, 
v.  N.  T.  G.  &  H.  R.  R.  Co.,  92  N.  T.  289, 
44  Am.  Rep.  377;  Beck  v.  Carter,  Ex*r,  68 
N.  T.  283,  23  Am.  Rep.  175;  OampbeU  t. 
Boyd,  88  N.  C.  129,  43  Am.  R^.  740;  Graves 
V.  Thomas,  95  Ind.  861,  48  Am.  It^  727; 
Bransom'a  Adm'r  t.  Labrot,  eta,  81  Ky.  638, 
50  Am.  Rc(>.  193;  Davis  t.  Chicago  &  N.  W. 
Ry.  Co..  58  Wis.  646,  656,  657,  17  N.  W.  406, 
46  Am.  Rq?.  687;  Bennett  v.  L.  &  N.  R.  R, 
Co.,  102  U.  S.  677,  26  L.  Ed.  235;  Corby  t. 
HUl.  4  C.  B.  (N.  S.)  556;  Carleton  v.  V.  I. 
ft  S.  Co.,  99  Bllass.  216;  Andorstm  v.  Seattle- 
Tacoma  Interurban  B.  Ca,  36  Wash.  8S7,  78 
Pac.  1013.  104  Am.  St  Rep.  WQi  Earle  T. 
Hall,  2  Mete.  (Haas.)  S57,  868;  1»  Eng.  RuL 
Cas.  00. 

It  is  well  settled  In  this  state  tbat  If  the 
owner  or  occupier  of  prrailses,  either  direct- 
ly or  by  implication  induces  others  to  come 
npcm  them,  be  ther^y  assumes  an  obligation 
tbat  such  iHremises  are  in  a  reascnably  safe 
condition,  so  fiiat  such  Invitee  shall  not  be 
injured  by  traps  and  pitfalls  thereon  in  tbe 
use  of  tbe  preooises  tor  tbe  purpose  for 
wUcb  tlUB  invitation  was  extended.  See  au- 
tboritles,  and  perttneut  discussions  ot  tbe 
subject,  to  be  found  In  Hudd  et  aL  v.  Gr^, 
75  Boutb.  468;  eoatbem  Railway  Co.  v. 


Digiti2ed  by 


132 


79  SOUTHERN  BBPOBTER 


(Ala. 


Bates,  194  Ala.  78,  69  Sooth.  131,  L.  B,  A. 
1916A,  510;  Scogglns  v.  A.  &  0.  P.  C,  179 
Ala.  213,  221,  222,  60  South.  175;  Evans 
V.  Ala.-Ga,  Syrap  Co.,  175  Ala.  85,  56  Sonth. 
529;  A.  G.  S.  Ey.  Co.  v.  Godfrey,  156 
Ala.  202.  212.  47  South.  185.  130  lAm.  St 
Rcf).  76;  MoDtgomery  &  Eufaula  Ry.  Co.  t. 
Thompson.  77  Ala.  448.  456,  54  Am.  B^.  72. 

Of  a  mere  licensee,  Mr.  Justice  Mayfleld 
(in  Scogglns'  Case,  supra)  observes  that  one 
who  goes  upon  the  premises  of  another  on 
business  ot  his  own,  not  connected  with  the 
business  transacted  or  carried  on  there,  can 
claim  from  the  owner  or  occupant  of  the 
prauises  no  further  duty  than  that  he  re- 
frain from  putting  traps  or  pitfalls  in  the  li- 
oenseC's  way.  Tet  this  duty  Is  em[diasiEed 
by  the  decisions.  The  law  requiring  the 
owner  of  premises  to  see  to  it  tbxt  they  are 
reasonably  safe  from  traps  and  pltfblls  has 
been  oft^  reaffirmed  by  this  court  A.  G. 
S.  Ry.  Co.  T.  Crod£er,  131  Ala.  084.  31  South. 
D61 ;  Athey  t.  T.  O.,  I.  ft  R.  B.  Ca,  101  Ala. 
646,  64»,  68  South.  154;  Clover  Creamery 
Co.  T.  Dlehl,  183  Ala.  429,  63  South.  196; 
A.  S.  ft  W.  Ca  T.  Clements,  146  Ala.  258,  40 
South.  971 ;  O'Brien,  t.  Tatum,  84  Ala.  186. 
4-  .6out3i.  168;  Scheuermann  t.  Scharf  en- 
berg,  163  Ala.  337.  50  South.  335,  24  L.  B. 
A.  (N.  S.)  369.  136  Am.  St  Bep.  74,  18  Ann. 
Gas.  937;  T.  C,  I.  &  R.  B,  Go.  t.  Burgess. 
158  Ala.  518,  47  South.  1028. 

Of  traps,  pitfalls,  and  "attractive  nul- 
sanoes,"  the  recent  case  of  Th<Hnpson  v. 
Alexander  City  Cotton  Mills  Co.,  190  Ala. 
184, .  67  South.  40T,  Ann.  Cas.  1917A,  721, 
well  states)  the  rule.  The  evidence  is  with- 
out dispute  that  the  rope  was  tied  across 
this  way  or  road  by  one  at  the  defendant's 
servants,  acting  under  the  dlrectlona  of  de- 
fendant's agent  having  authority  over  the 
depot  or  Btatitm  in  question;  that  no  plank 
or  guard  was  exhibited,  or  notice  giv^  of 
the  presence  of  the  rope  across  the  road ; 
that  the  rope  was  old  and  dark  of  color,  and 
was  located  within  the  shadow  of  the  station 
or  shed,  as  a  part  thereof  and  attached 
thereto;  and  that,  as  plaintiff  proceeded  on 
the  way,  on  the  morning  and  at  the  time  of 
his  Injury,  the  sun  was  shining  in  his  face 
and  casting  the  ^dow  of  the  shed  toward 
him  and  over  the  rope.  He  explained,  "If 
the  rope  had  been  lower  down,  it  would 
have  been  in  the  sunshine,  but  the  shadow 
covered  the  rt^e." 

[4]  It  waa  a  Jury  question  whether  he 
was  negligent  In  not  sooner  perceiving  the 
obstruction.  But  it  is  not  contradicted  that 
Immediately  upon  perceiving  the  obstruction 
he  did  all  In  his  power  to  stop  his  car  before 
striking  it.  and  that  his  eCTorts  were  un- 
availing. 

From  the  foregoing  authorities  It  is  clear 
that  counts  1  and  3,  detailing  the  facts,  suf- 
ficiently stated  a  cause  of  action,  and  were 
not  subject  to  the  demurrer  assigned.  Un< 
der  the  evidence  the  afflrmatiTe  charges  le- 


quested  by  the  d^aidaot  were  ■stooeaiy  re- 
fused. 

[8]  Of  the  special  charges  refused  to  the 
defendant,  we  may  observe  that  charges  8 
and  9  were  substantially  covered  by  other 
written  charges  given  by  the  court  at  de- 
fendant's request,  and  by  the  court's  oral 
charge  (Boyd  v.  State,  154  Ala..  9,  45  South. 
634) ;  charge  8  by  given  chai^  7,  10,  and 
13;  and  charge  9  by  given  charge  7. 

Assignment  of  error  numbered  10  Is  predi- 
cated on  the  refusal  of  defendant's  request- 
ed written  charge  14.  This  charge  having 
reference  to  count  2,  which  at  defendant's  re- 
quest bad  been  theretofore  eliminated  by 
charge  of  the  court,  nothing  Is  presented  for 
review. 

[t,  7]  Special  charges  5  and  6  do  not  prop- 
erly state  the  evidence  as  to  the  use  of  the 
roadway  at  the  point  where  the  injury  oo- 
cnrred.  Furthermore,  they  give  undue  prom- 
inence to  iwrticms  of  the  evidence.  L.  ft  N.- 
R.  B.  Co.  V.  Handley,  174  Ala.  593.  60^,  56 
South.  639;  Hanchey  v.  Brunson,  175  Ala. 
236,  244,  66  South.  971,  Ann.  Cas.  1914C,  804. 
Said  charges  were  also  objectionable,  in  that 
they  were  argumentative  or  misleading.  Bar- 
bour V.  Shebor,  177  Ala.  304,  312,  58  South. 
276;  Bowles  v.  Lowery,  181  Ala.  603,  es 
South.  107;  N.,  C.  &  St  L.  Ry.  v.  Crosby,  183 
Ala.  237,  249,  62  South.  889. 

The  court  properly  overruled  defendant's 
moti<m  for  a  new  trial  on  the  ground  that  the 
verdict  was  excessive.  Central  of  Georgia 
Ry.  Co.  V.  W!hlte.  175  Ala.  60,  56  South.  574 ; 
N.,  C.  &  iSt.  r*  By.  V.  Crosby,  184  Ala.  338. 
351,  352,  70  South.  7.  The  case  of  Bicfaardson 
T.  B.  C.  M.  Co.,  118  Ala.  381.  22  South.  478, 
Is  not  contrary  to  the  rule  dedared  In  Cobb 
V.  Malone,  92  Ala.  630,  635.  9  Sonth.  73S,  on 
which  the  fbr^lng  dedlslons  of  White  and 
Crosby  are  rested.  The  erldenee  of  the  at- 
tending mrgeon  was  to  the  effect  that  a  r^n 
or  an  artery,  or  a  nerve,  was  cat;  tiiat  the 
end  of  the  finger  **was  numb  for  a  consider- 
able time'*;  that  (thongh  Injured  on  Decem- 
ber 25, 1015)  on  the  date  of  the  trial  (Febru- 
ary 21,  1817)  the  thumb  was  "a  Uttle  stiff." 
and  that  plaintiff  "may  never  have  the  full 
use  of  bis  thumb  again'';  that  he  "could  not 
get  it  to  bend  as  fiiF  as  it  should";  that  It 
would  be  difllcalt  to  tell  whetlier  "Datnre  bad 
restored  that  nerve."  Plaintiff  testUed  that 
his  thumb  was  still  stiff,  and  that  he  would 
never  "have  the  use  (tf  It  fully  mBam- ;  that 
he  sustained  other  cat8>  and  was  treated  by 
the  lAysbrian  for  two  weeks;  and  Uiat  his 
aucomoMle  was  subtly  damaged. 

The  Judgmeat  of  the  cSreolt  court  la  af- 
firmed. 

Affirmed. 

ANDERSON,  C.  3.,  and  MATFIELD  and 
SOMERVILIiE,  JJh  concur. 

On  Rehearing. 

FBB  GUBIAM.  A  majority  of  the  court, 
composed  of  ANDERSON,  C  J.,  and  Mo- 
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CTtELLAN,  MATraiUD,  and  SOMEOtTIUirB, 
JJ.,  are  of  the  opinion  that  the  trial  court 
erred  In  not  sustaining  the  defendant's  de- 
murrer to  count  3  of  Qie  complaint.  It  does 
Dot  show  that  the  way  In  (Question  was  a  pub- 
lic highway,  or  that  the  plaintiff  was  going 
over  same  other  than  as  a  bare  licensee,  and, 
being  a  mere  licensee,  he  was  not  wltbln  the 
protection  of  the  degree  of  n^lgence  charg- 
ed. The  way  not  being  a  public  one,  tne 
mere  permissive  use  of  same,  short  of  such 
a  period  as  would  convert  it  into  a  public 
highway,  made  the  plaintiff  nothing  more 
than  a  licensee.  Pleading  must  be  most 
strongly  construed  against  the  pleader,  upmi 
demurrer,  and  under  this  rule  the  said 
count  3  does  not  charge  that  .the  plaintiff 
was  at  the  place  of  injury  upon  the  Invita- 
tlon,  express  or  Implied,  of  the  defendant 
A.  G.  S.  B.  B,  Co.  T.  Godfrey,  156  Ala.  202, 
47  South.  1S5.  ISO  Am.  St  Bep.  7Q;  Scog- 
gins  T.  A.  &  G.  P.  Co.,  179  Ala.  213,  60  South. 
175:  Campbell  t.  Lunsford.  83  Ala.  SIS.  S 
Sonth.  522.  Nor  does  the  count  charge 
tbat  the  rope  was  what  might  be  termed 
ndi  a  snare  or  pitfall  as  to  ^ve  a  bare 
Ikensee  a  ri^t  of  action  for  the  placing  of 
tame  at  the  point  in  question.  In  the  case 
of  Barney  Coal  Co.  v.  Hydie,  197  Ala.  228, 
72  BoattL  433,  while  the  case  was  afBrmed 
apon  a  oomplaint  no  bettef  in  this  respect 
than  const  3  of  the  present  complaint,  it  will 
be  noted  from  the  opinion  upon  rehearing 
tbat  the  coart  did  not  indorse  the  correct- 
mis  of  the  conut,  bnt  simply  held  that  the 
demnrrer  wu  not  sufficient  to  present  the 
defect  ootttended  for  by  appellant.  It  will 
also  be  obeerred  Qiat  Qie  cases  oS  Dunn  r. 
Onnn,  Itt  Ala.  S88,  42  South.  689.  and  Lew- 
man  T.  Andrews,  120  Ala.  170,  29  Soirth. 
992,  were  shaded  In  said  opinion,  and  there 
may  be  expresrions  In  said  cases  not  tbor^ 
OQ^bly  In  harmony  with  this  holding,  but 
Yrtddi  are  qualified  or  o>rermled  in  so  far 
u  they  may  conflict  wlQi  tbe  presmt  hold- 
big,  wliidi  we  tiblnk  Is  fully  sustained  by  a 
long  line  of  decisions  by  this  court. 

The  rehearing  is  accordingly  granted;  tbe 
Judgment  of  affirmance  Is  set  aside,  and  the 
caose  la  reversed  and  remanded. 

THOMAS,  J.  (dissenting).  To  count  3  de- 
murrer was  directed  to  effect  that  it  was 
BhoTim  la  said  count  that  plaintiff  was  not 
an  Invitee,  express  or  Implied,  but  was  a 
mere  licensee.  The  demurrer  was  In  my 
Judgment  properly  overruled.  The  count 
Is  as  follows* 

"Plaintiff  claims  of  defendant  the  sum  of  $1,- 
000  damages  for  this,  tbat  on  or  about  the  lat- 
ter part  of  December,  1915,  the  defendant,  a  oor- 
poradm,  owned  and  omratad  a  railroad  from 
Decherd,  Tenn.,  to  Hobbs  I^aad,  Ala.,  throagh 
tne  city  of  Huntsvllle.  in  Alabama,  for  the  pur- 
of  carrying  freight  and  paaseofrers  for 
as  a  common  carrier,  and  m  said  city  of 
HnotBvUle  maintained  a  depot  for  the  reception 
aad  accommodation  of  its  passengers,  and  built 
aad  maintained  a  driveway  leading  to  and 


from  and  by  its  aald  depot  and  under  a  shed, 
which  is  a  part  of  and  extends  westward  from 
the  same,  and  plaintiff  avers  tbat  a  large  num- 
ber of  people  were  accustomed  to  pass  along 
said  driveway  Boing  to  and  from  Clinton  street 
to  the  Farmers^  Warehonse  Company,  and  the 
Orgain-Pollard  Coal  Company  and  to  Holmes 
street  all  la  said  city  of  Huntsvllle,  and  that 
he  (the  plaintiff)  had  passed  backwards  and 
forwards  a  great  nuober  of  tiaus  over  and  along 
said  driveway,  and  diat  it  was  known  to  the 
defendant,  its  servants,  agents  or  employ^, 
that  the  public  in  large  numbers  used  said 
drivewur  in  passing  from  said  itoints.  And 

Elaintiff  further  alleges  tbat  <»i  or  about  the 
itter  part  of  December,  1916,  as  he  was  passing 
along  said  driveway  In  his  automobile  going 
in  a  southward  direction  and  in  attempting  to 
go  under  said  shed  his  automobile  ran  Into  a 
rope  tbat  was  stretched  across  the  same  about 
four  feet  high  and  attached  at  one  end  to  a  post 
or  pillar  that  supports  said  shed,  and  at  the 
other  end  to  tbe  side  of  said  d^ot,  and  tbat 
thereby  tbe  windshield  and  top  was  broken, 
wrenched  and  torn  from  said  car,  and  tiiat  be 
was  cut  and  bruiaed  and  Injured  about  the 
hands  and  body,  so  that  he  suffered  both  physical 
pain  and  mental  anguish,  and  so  that  he  had  to 
expend  sums  of  money  in  procuring  medical 
aid.  And  plaintiff  alleges  that  tbe  proximate 
cause  of  his  injuries  was  the  negligence  of  the 
defendant,  its  servants,  agents,  or  empltv^  in 
erecting  and  maintaining  said  rope  across  said 
drivewav;  all  to  his  Injariea  in  the  sum  as 
above  alleged." 

I  cannot  concur  In  the  granting  of  the 
rehearing  for  the  failure  of  the  trial  court 
to  sustain  demurrer  to  this  count  Tbe  aver- 
red facts  were,  that  defendant  built  and 
maintained  the  driveway  in  question  In  the 
dty  of  HimtsvUle  as  a  part  of  its  passen- 
ger and  freight  depot  facilities,  leading  un- 
der the  porte-cochdre  or  shed,  a  part  of  said 
depot,  building;  that  said  driveway  connect- 
ed with  two  of  the  pnbllc  streets  in  said 
dty,  and  the  general  public,  or  a  large 
niunber  of  the  people  thereof,  and  the 
plaintiff  were  accustomed  to  use  said  drive- 
way from  Clinton  to  Holmes  street;  and 
that  this  fact  was  known  to  defendant's 
agents  In  charge  of  said  depot  and  driveway. 
The  following  authorities  support  the  trial 
court  In  overruling  demurrer  to  ^unt  3; 
l>unn  r.  Gnnn,  149  Ala.  583.  42  South.  686; 
Lewman  v.  Andrews,  Adm*i,  129  Ala.  170, 
29  South.  692;  Southern  Ballwi^  C3o.  r.  Bates, 
194  Ala.  78.  69  South.  131,  L.  R.  A.  19ieA. 
610;  A.  O.  S.  R.  B.  Ca  T.  Godfrey,  196  Ala. 
202,  47  South.  18S,  IBO  Am.  St  Bep.  78; 
Montgmnery  &  Butaula  B.  B.  Go.  v.  Thomp- 
son, 77  Ala.  448,  64  Am.  Bep.  72;  Coiby  T. 
HUl,  4  Eng.  Com.  Law  Bep.  654;  1  Thmnp- 
son  on  Neg.  |  1016,  pp.  St^  694. 

A  careful  consideration  of  the  ruling  In 
Barney  Coal  Co.  t.  Hyche^  197  Ala.  228,  72 
South.  438,  is  persuaalTe  that  that  dedslon 
does  not  militate  against  the  view  I  have 
expressed,  because  the  roadway  In  that  case 
was  near  the  defendant's  coal  tii^te,  and 
not  throagh  or  near  a  public  place  as,  by 
count  3,  the  roadway  In  tbe  case  at  bar  Is 
allied  to  be.  The  count  in  the  instant  case 
condemned  by  a  majority  of  my  Brothers  In 
my  Judgm^t  6uffl<dentl7  diarged  the  de> 
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fendant  with  the  duty  not  to  imnecessarlly 
Injure  those  vbo,  by  Imidled  Invltfttion,  were 
on  or  proceeding  along  sold  driveway  In  the 
city  of  Hnntsrllle.  ^le  plaintiff  waa  not 
a  mere  Ucrasee,  bat  an  implied  InTltee,  when 
he  received  his  damage  and  Injuxy,  the  jwoxl- 
mate  result  of  defendant's  ylolatloa  of  its 
duty  to  him  as  sudi  Invitee  ooa  said  drive- 
way. 

OABDNBR,  coDcnra  wUb  the  writer 
in  the  above  dissent 

SAYRB,  J.  (dlBsentifitf.  J  have  tbougSit 
connt  S  of  the  complaint  sufficient  tot  the  rea- 
son, to  state  it  very  briefly,  that  the  circum- 
stances and  cffluUtions  allied  showed  that 
plaintiff  wu  on  defendant's  premises  by  an 
implied  invitation  or  license,  and  hence  that 
defmdant  owed  plaintiff  a  duty  in  the  prem- 
ises. Defendant  had  a  right,  of  course,  to 
close  the  way  whenever  it  pleased,  but  its 
duty  was  to  exerdse  care  in  doing  so;  it  had 
no  right  to  ad(^  means  which,  In  view  of 
the  circumstances  and  conditions  alleged, 
would  probably  result  in  injury  to  the  next 
passer,  tantamount  thus  In  effect  to  a  trap 
or  pltfiill.  Montgomery  &  Bufaula  Railway 
Co.  v.  Thompson,  77  Ala.  448,  466,  64  Am. 
Rep.  72.  As  tor  the  breach  of  the  duty  thus 
shown,  having  In  mind  the  cases  dted  as 
authorities  in  B.  R.,  Ij.  &  P.  Co.  v.  Gonzales, 
183  Ala.  273,  277,  61  South.  80,  Ann.  Cas. 
1916A,  548,  I  thought  it  Boffldently  alleged. 


WOODLET  V.  WOODLHY.  (6  Div.  B77.) 

(Supreme  Court  of  Alabama.    Jmie  28.  1917. 
RdieariDg  Denied.   Mardi  23,  191&) 

1.  EQUPTT  ^=3148(3)— BlLIr-"MtfLTIFABIOUa- 
KES8." 

A  bill  praying  cancellation  ot  a  deed  given 
by  a  tatiier  to  his  eon  in  con^eratiMi  that  the 
father  should  receive  one-fourth  of  Uie  crops 
for  life  and,  as  alternative  relief,  that  a  lien 
on  the  property  for  the  value  of  one-fourth  of 
the  crops  be  declared  and  enforced;  is  not  de- 
murrable on  the  cround  of  maltifanousness  un- 
der Code,  S  3095,  providing  that  a  bill  is  not 
moltlfarious  which  seeks  alternative  or  incon- 
Histent  relief  growing  out  of  the  same  subject- 
matter  or  founded  on  the  same  contract  or 
transacdott,  m  rdatbig  to  the  same  ittoperty 
between  the  same  partiea. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases^  First  and  Second  JBeiie^  Molti- 
fariousness.] 

2.  Deeds  «=3l45-<jONSTBUonoit— Ebtxtis  oh 
GoNornoN  Subsequent. 

Where  a  father  conveyed  land  to  his  son  In 
consideration  of  $1  and  one-fourth  (rf  the  cTopa 
daring  the  grantor's  life,  taking  a  mortgage 
hack,  the  legal  title  under  the  deed  was  re- 
vested in  the  grantor  by  the  mortgage,  and  since 
the  two  instruments  must  be  construed  to- 
gether, the  graotee's  promise  to  cultivate  the 
land  in  a  hud>andly  manner  being  implied,  they 
created  in  the  son  an  estate  upon  condition 
subsequent  and  not  a  personal  covenant  that 
he  should  perform  the  stipnlations  of  the  mort- 
gage; the  utent  of  the  grantor  being  to  have  his 


land  or  the  performanos  of  tb»  stipulations  for 

which  he  ctmv^ed  it. 

3.  Deeds  ^=>16&— ConDmoHs  SuBSEQinEiiT— 
FoBBCLoacBB  or  MoBTOAox  —  EnxoT  or 
Sale. 

Where  a  tmtbtp  conveyed  land  to  Us  son  In 
consideration  of  one-fourth  of  the  crop  for  life, 
an  attempted  foreclosure  of  the  mortgage  se- 
curing the  consideratitm  at  the  sale  under  which 
the  son  purchased  the  property,  while  satis- 
fying the  mortage,  did  not  terminate  the  fa- 
thers  interest,  althoa||L  the  breach  of  the  con- 
ditions therein  did  not  revest  an  nninenmbersd 
title  in  him. 

Anderson,  C.  J.,  and  HcCldlan  and  Hay- 
field,  JJ.,  dissrnting 

Appeal  from  Carcult  Court,  Cullman  Coun- 
ty ;  James  XI.  Hort<m,  Jr.,  Judge. 

Suit  by  F.  H.  Woodley  against  S.  Z.  Wood- 
ley  to  cancel  a  deed  with  cross-bin  by  re- 
spondent From  a  decree  tor  fesvondent, 
complainant  appeals.  Reversed  and  ranand- 
ed,  and  rehearing  denied. 

F.  SL  St  John,  of  Cullman,  tor  appellant. 
W.  E.  James,  of  Cullman,  fer  appdlee. 

SAYRB,  3.  Complainant,  appellant,  filed 
this  bill  May  30. 1016,  praying  that  a  certain 
conveyance  of  land  which  he  had  theretofore 
made  to  defendant  be  canceled  and  annulled. 
It  was  averred  in  the  biU  that  defendant, 
complainant's  sou,  induced  complainaDt,  who 
was  very  old  and  feeble  in  mind  and  body, 
to  execute  the  deed  by  "telling  the  complain- 
ant that  if  he  would  do  so  the  d^endant 
would  give  the  complainant  one-fourth  of  all 
the  defendant  made  as  long  as  the  complain- 
ant and  his  wife  should  live;  that  after  re- 
peated persuasions  the  ctmiplalnant  and  his 
wife  were  floally  induced  by  the  defendant 
to  make  said  deed ;  that  the  defendant  went 
and  onployed  a  Justice  of  the  peace  to  draw 
said  deed  and  dictated  to  said  Justice  of  the 
peace  how  the  same  should  be  drawn ;  that  the 
defendant  dictated  to  said  Justice  of  the  peace 
what  purported  to  be  a  mortgage  on  said 
lands,  but  there  is  no  amount  or  consideration 
expressed  in  said  mortgage,  and  complainant 
avers  that  he  has  been  Informed  that  said 
mortgage  Is  void  and  Incapable  of  being  en- 
forced ;  *  *  *  that  the  defendant  is  now 
in  possession  of  the  said  lands  under  said 
deed,  and  enjoying  the  rents  and  profits  of 
the  same  to  the  exclusi<«  of  the  complain- 
ant." The  prayer  of  the  bill  was  that  a 
decree  be  granted  "canceling  and  annulling 
the  said  deed  from  complainant  to  the  re- 
^xmdent  *  *  *  <m  account  of  undue  in- 
fluence as  averred  in  said  bill,  and  for  other 
reli^,  general  and  special,  as  may  be  agree- 
able to  equity  and  good  conscience."  To  his 
answer  and  cross-bUl,  praying  that  the  mort- 
gage be  canceled  as  satisfied  in  full,  defend- 
fint  attached  a  copy  of  the  mortgage  aver^ 
ring  "that  the  consideration  of  said  deed  was 
one-fourth  of  the  crops  grown  by  defendant 
ou  said  land  whl<Ai  was,  together  with  $1, 
the  cfmsIdCTatlon  expressed  in  the  mortgage 
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executed  by  drftendant  to  eomplaliiuit;''  that, 
tbongh  he  had  diligently  compiled  with  the 
tenns  of  the  eontmct  tbneby  ttootm,  com- 
plainant had  advertised  and  mM  the  land 
under  the  power  cmtained  In  the  mortgage; 
that  be  <derendaiiO  had  booglit  tbe  land  at 
the  sale  tor  the  sum  of  $800,  and  **tbat  after 
said  sale  defendant  taid«ed  complainant  the 
amount  doe  asa  said  mortgage  amonnting  to 
t2J83  <whldi  be  ptotudj  calculated  as  UA- 
lows:  91^1  Cor  tbe  mortgage  debt  and  In- 
tmst  on  the  sam^  12  cents  as  an  atttvn^'s 
fee,  and  91  for  xeeording  the  mortgage); 
and  that  he  waa  atlll  ready  to  pay  complain- 
ant said  amount,  if  tbe  coort  sboidd  find  it 
dn^  and  paid  said  amoont  into  omit  hy  way 
cC  keeping  his  tender  good.  Tbe  mortgage 
redted  tbe  consideration  upon  which  it  was 
execnted  as  follows: 

•That  for  and  io  conrnderation  of  S.  Z.  Wood- 
ley  and  wife,  E.  H.  Woodier,  the  grantora  Id 
this  conTejance.  beinc  indebted  to  E.  H.  Wood- 
ley  and  wife,  E.  R.  Wondl^,  the  itranteen  hrr«- 
io.  in  the  aum  of  $1  and  oae-fbnrtb  of  all  crops 
raised  on  said  laiid  as  long  as  the  arantees 
lire,  and  at  tbe  death  of  the  grantees  this  mort- 
saxe  becomes  nnll  and  void,"  etc. 

[1]  After  the  evidence  had  been  taken  com- 
lOninant  amended  his  Ull  by  the  addltioD  of 
a  prayer  f&r  altematlTe  rtilef,  and  to  tbe 
Mil  as  80  amended  defendant  domirred  <» 
the  groond  that  tbe  relief  prayed  by  the 
amendment  waa  Inconsistent  r^ugnant,  and 
wholly  Indlffermt  from  tbe  relltf  prayed  In 
the  orl^ina]  bill,  and  that  ttm  MU  as  amend- 
ed was  mnltifoTlous.  In  the  view  we  take  <tf 
the  case  the  amendment  was  of  no  conse- 
qnenc&  The  demurrer  may  be  sufficiently  an- 
swered r^erence  to  tbe  language  of  sec- 
tl<Hi  3095  of  the  Code  which  provides  (inter 
alia)  that: 

"A  bill  is  not  multifarionanem  which  aeelu 
alternative  or  incoQsisteot  relief  growing  out 
of  the  same  aabject-matter  or  founded  on  the 
same  contract  or  tranaactioa,  or  rdating  to 
the  same  property  between  the  same  parUes." 

Se^  also,  Lfons'T.  McOurdy,  90  Ala.  497, 
8  South.  S2.  The  evideice  went  to  prove 
that  in  1915  defendant  planted  crtq^s  of  com, 
wheat,  and  peas  (of  trilling  ralm  evident^) 
on  tbe  land  In  question,  but  planted  no  cot- 
tmi,  assigning  as  bis  reason  for  so  doing  that 
complainant  would  not  help  to  pay  for  the 
enano,  and  saying  that  be  had  a  deed  and 
that  bis  father  could  get  only  a  fourth  If  he 
raised  urthlng  but  grass.  What  happened 
in  19ia  win  be  stated  baiow. 

nie  ease  presoited  is  analogous  to  eases, 
of  frequent  ocenrrence  In  the  books,  In  which 
cmv^ances  are  made  upim  conslderatlcn  tf 
tbe  grantee^s  undertaking  to  maintain  and 
siqiport  Uie  grantor.  In  Brlndley  t.  Brlnd- 
ley,  197  Ala.  221,  72  South.  497*  It  was  said 
that  tbe  courts  very  generally  have  found  a 
way  in  smfh  cases  to  glTc  relief  to  tbe  gran- 
tar  who  complains  and  proves  that  bis  gran- 
tees have  failed  or  refused  to  carry  out  bis 
nndertakii^  dtlng  Davis  v.  Davis,  Si  Tt 
296^  fl»  AtL  87«;  180  Am.  St  Bep^  note  on 


page  1040  et  seq.;  6  Praa.  Eq.  7ur.  |  886, 
note. 

In  Gardner  t.  Knlgbt,  124  Ala.  2T3,  27 
SoudL  298,  tibe  redted  consideration  of  the 
deed  was  the  sum  of  |5  presoitly  paid,  love 
an!l  affection,  and  the  promise  of  a  stranger 
to  tbe  deed  to  provide  for  the  sustenance 
and  suwort  of  the  grantor  and  to  make 
qmclflBd  rqialrs  and  Improvements  upon  the 
innperty  conveyed.  Complainant  sought  to 
caned  the  deed  uptm  tbe  grounds  that  the 
only  c(xisideratl<m  tot  the  deed  was  tbe 
granted s  undertaking  to  provide  for  tbe  sus- 
tenance and  support  <tf  the  grantor  and  to 
make  tin  q»ecliled  repairs  and  Improve- 
menti;  and  tbe  ^antee's  total  foilure  to  per- 
form. Tbe  (^rtnlon  treated  these  promises 
as  tbe  fmly  oomdderatlon.  It  was  held  that 
the  gnmtor  could  not  maintain  a  bill  to  can- 
ed the  deed  on  the  ground  that  the  grantee 
had  failed  to  carry  out  Ms  undertaking;  that 
the  remedy  was  <»  the  undertaking  and  not 
by  way  of  csncdlatloL 

In  Burroughs  v.  Burrouf^  164  Ala.  820, 
00  South.  1025. 187  Am.  St.  Bep.  69,  20  Ann. 
Cas.  926^  ttw  deed  redted  a  cnuddcwatlon  of 
flOO;  but  the  blU  to  enforce  an  alleged 
vendor's  lien  averred  that  tb»  real  coosid- 
entiaa  tat  the  deed  was  tbe  grantee's  prom- 
ise to  maintain  and  mmort  fb»  grantor  or 
famish  a  reasmiable  amount  tor  her  supnort 
during  the  iraialnder  of  hw  life.  It  was 
held  that  complalnant^s  remedy  was  on  tbe 
undertaking;  Oiat  no  vendw's  lien  could  be 
declared  fbr  an  uncertain,  indefinite^  contin- 
gent donand. 

[2]  Here  tbe  case  Is  different  Tbe  legal 
title  wbl<A  passed  by  grantw's  deed  was  re- 
vested In  him  by  tbe  mortgage  executed  Ytj 
the  grantee  to  secure  tbe  perfwmance  of  bis 
promise  to  give  the  grantor  one-fourth  of  the 
cropa  during  his  life  and  the  farther  prom- 
ise,  of  necessary  implication,  that  in  ordo- 
to  be  able  to  give  one-fourth  cnvs  would  be 
tdanted  from  year  to  year  and  cultivated  in 
a  reasonably  hunhandly  manner.  We  say 
such  fiirthw  promise  must  be  implied,  tor 
otherwise  the  contract  would  be  utterly  in- 
effectual to  seaire  the  consideration  oa 
which  coniplalnant  parted  with  his  prt^erty 
and  for  the  security  of  which  he  exacted  the 
so-called  morigage.  The  deed  and  the  alli- 
ed mortgage  together  wttnesn  tbe  transac- 
tion between  the  parties,  and  these  tnstru- 
m«its  relating  to  the  same  subject-matter 
and  execnted  concurrently  as  parts  of  the 
same  transaction  are  to  be  couRtraed  to- 
gether. Considering  tbe  two  Instruments  as 
one.  the  law  applies  itself  to  the  intention  to 
be  gathered  from  the  language  of  the  whole 
Instrument  Observing  as  did  the  Supreme 
Court  of  Indiana  in  tbe  similar  oase  of  Blch- 
ter  T.  fiicfater.  111  Ind.  460,  12  N.  E  698, 
Oiat  If  the  so-called  mwtgage  can  only  be 
treated  as  creating  a  personal  covenant  to 
perform  the  stipulations  therein  contained  it 
is  practically  inoperative  as  a  security,  we 
quote  from  that  case  as  follows: 
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"If  from  the  nature  of  tbe  acti  to  be  per- 
tormed  by  tbe  grantee  and  the  time  teqiiired 
for  their  pecformanee,  It  is  eridentlr  the  in- 
tmtltm  of  the  parties  that  the  estate  >ball  be 

held  and  enjoyed  on  condition  that  tbe  gran- 
tee perform  tbe  acts  specified,  then  tbe  eBtate 
la  upon  c(»iditi(Hi.  This  is  especially  so  when 
the  grantor  has  reserved  no  other  effectual 
remedy  for  tbe  enforcement  of  tbe  perform- 
ance on  the  part  of  the  grantee.  In  such  ctse 
a  condition  Bubsequeut  arises  by  clear  Implica- 
tion.   2  Washb.  Real  Prop.  7." 

According  fnll  consideration  to  the  rule 
that  condition  subaequoit.  gtdng  to  the  de- 
Btmctlon  or  defeasance  of  esttates  created, 
are  not  &vored,  we  are  nevertheless  ot  the 
opinion  Uiat  the  two  InBtrutnents  In  qaestlon, 
taken  t<«ether,  created  an  estate  In  the  de- 
fendant upon  the  condition  subsequent  that 
be  should  pa-form  the  stipulations  of  tbe 
mortgage,  and  this  conclusion  as  to  the  sub- 
stantial effect  of  the  two  Inatruments  Is  not 
Impaired  by  their  strict  legal  (^ration,  for 
the  transaction  evldaiced  by  fhem  shows 
that  die  lttt«it  of  the  grantor  In  the  deed 
was  to  have  bis  land  or  the  perfoonance  of 
the  stipulations  in  oonslderBtion  of  which  he 
executed  the  deed.  Bethea  t.  UcCtallongh, 
195  Ala.  480.  70  SOQtfa.  680.  At  page  104G 
at  130  Am.  St  Bep..  in  tiie  note  to  Davis  t. 
Davis,  many  cases  are  dted  from  the  lead- 
Ing  courts  at  this  country  to  the  proposiUon 
that  agreements  ot  the  aort  here  shown  will 
be  treated  as  conditions  subsequnit 

The  principle  of  the  decision  In  our  recent 
case  of  Seaboard  Air  Line  v.  Annlstm  Mfg. 
Co.,  186  Ala.  264,  65  South.  187,  is,  we  think, 
Identical  with  that  involved  In  the  case  here 
before  us.  In  that  case  the  complainant  (ap- 
pellee) executed  a  deed  of  a  right  of  way 
to  the  defendant  nprni  the  nominal  pecuniary 
consideration  of  $1  and  the  further  consid- 
eration of  the  benefits  to  be  derived  by  com- 
plainant fr<Mn  the  construction  and  <^)eratIon 
of  defendant's  railroad  then  in  contempla- 
tion. The  railroad  was  never  buUt  This 
court,  treating  the  benefits  to  be  derived 
from  the  building  of  the  road  as  tbe  sole 
consideration  for  the  deed,  noting  that  a  suit 
at  law  for  damages  would  be  wholly  Inade- 
quate as  a  remedy,  and  determining  the  In- 
tention of  tbe  parties  np<Hi  what  it  consid- 
ered to  be  the  application  of  good  sense  and 
sound  equity  to  the  object  and  spirit  of  the 
contract,  affirmed  a  decree  which  had  declared. 
In  efTect,  the  building  of  the  railroad  within 
a  reasonable  time  to  be  a  condition  subse- 
quent and  a  forfeiture  for  the  failure  so  to 
build. 

[3]  It  appears  very  satisfactorily  that  com- 
plainant was  not  Induced  to  execute  the  deed 
to  defendant  by  the  exercise  of  any  undue 
influence,  and  so  he  cannot  have  relief  on 
the  specific  ground  set  forth  in  his  original 
bill.  But  it  api>ears  also  that  defendant  has 
failed  and  refused  to  carry  out  his  contract. 
He  refused  to  pay  his  fatiier  anything  from 
tiie  crops  for  the  year  1016,  assigning  as  his 
reason  for  so  doing  that  coraplainanfa  ^- 


fort  to  foreclose  the  mortsage  and  bis  own 
pundiase  at  the  foreclosure  sale  had  termi- 
nated comi^inant's  Interest  In  the  prop^ty. 
The  breach  did  not  opnate^  Ipso  fiicto,  to 
revest  an  nnlncumb«ed  title  In  complainant. 
The  foreclosure  may  have  served  Qie  purpose 
of  a  declaration  of  forfeiture,  If  that  were 
necessary,  but  otherwise,  as  a  means  of  prac- 
tical relief  to  complainant,  It  was  whoUy 
and  obviously  abortive^  The  nature  of  the 
contract  was  Buch  that  on  its  face  a  fore- 
closure could  afford  no  rell^;  could  make 
no  amends  for  the  breadi  already  snSered; 
could  not  assure  fatnre  im-fMrmanca  Upon 
this  status  and  effect  of  the  mortgage  secur- 
ity we  have  In  part  based  our  c«udud«i  tbat 
in  tbe  particular  drcnmstanoes  of  this  case 
d^endant  took  an  estate  upon  condition  sab- 
sequrat.  But  the  fwedosure  operated  a 
satisfaction  of  the  mortgaga  Jackson  v. 
Trlbble,  1S6  Ala.  480,  47  South.  310.  Such 
being  the  case,  no  reason  Is  perceived  why 
equity  should  not  establish  the  title  in  ac- 
cordance with  the  facts;  clear  away  all  ap- 
parentiy  Interfering  writings,  and  give  such 
rdlef  as  may  be  necessary  to  the  ends  ot 
Justice.  Davis  t.  Davis,  supra.  The  rdief 
of  resdsslon  and  cancellatton  fhns  admin- 
istered Is  not  wholly  different  from,  nor  re- 
pugnant to,  the  relief  spedflcally  prayed, 
and  being  Justified  by  the  facts  alleged  and 
proved,  may  be  had  under  the  general  prayer 
for  relief. 

The  decree  of  tiie  court  below  will  be  re- 
versed and  the  cause  will  be  remanded,  with 
dlrecti<ms  to  enter  and  superintend  the  ex- 
ecution of  a  decree  reedndlng  the  contract 
between  the  parties  for  the  cwiveyanee  of 
the  land  In  question,  canceling  and  annuUlng 
the  deed  and  mortgage  referred  to  in  the 
pleadings,  and  restoring  complainant  to  the 
possession  of  the  land  in  controversy.  De- 
fendant (appellee)  will  be  taxed  with  the 
costs  In  this  court  and  in  tiie  court  below. 

Beversed  and  remanded. 

On  Rehearing. 
AppUcati<m  ovwruled. 

SOMEBVILLD,  GABDNEB,  and  THOlfi- 

AS,  JJ.,  concur. 

McCLELIiAN.  J.  (diss^iting),  with  whom 
ANDERSON.  C  J.,  and  MAYFIEU>.  J.,  con- 
cur. It  Is  the  writer's  <vinion  that  the  de- 
cree of  the  chancellor  was  well  rendered, 
both  In  Its  conclusions  of  fiict  and  the  ap- 
plication of  well-setUed  legal  principles  there- 
to. As  the  writer  understands  the  facts 
disclosed  by  the  record,  the  reversal  of  the 
decree  results  in  the  decision  of  a  case  not 
presented  by  the  record.  The  material  facts 
of  the  case  as  disclosed  by  the  record  axe 
these: 

On  October  24,  1013,  E.  M.  Woodley  (com- 
plainant-appellant) owned  tbe  40  acres  of 
land  described  In  the  blU.  He  eoDv^red  this 
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lud  to  his  aoo,  the  defendant-appellee,  and 
at  the  same  time  the  defendant-appellee  ex- 
ecuted to  Oie  complainant-appdiant  a  mort- 
gage on  the  land  therein  conr^ed  In  which 
It  was  recited: 

•  •  That  for  and  in  consideration  of 
S.  Z.  Woodley  and  wife,  B.  H.  Woodley,  the 
frantors  tn  this  conveyance,  bein«  indebted 
to  B.  U.  Woodkv  and  wife,  H  B.  Woodl^.  the 
iranteee  herein  in  the  Sam  ai  %\  aad  one  one- 
foarth  of  all  crops  raised  on  said  land  as  long 
u  the  grantees  live,  and  at  the  death  of  the 
nantees  tbia  mortgMe  becomes  noli  and  Tdd, 
this  mortRafa  beecoieB  the  property  of  S.  Z. 
Woodley,  •  •  •  and  for  the  purpose  of  se- 
enrine  the  payment  of  the  same,"  the  land  In 
qoesbon  (and  no  other)  was  subjected  to  a 
mortgage  to  the  grantors  in  the  deed. 

The  mortgage  also  conferred  upon  the 
complainant-appellant  the  power  of  sale  in 
the  eTOit  ctf  detenlt  In  tiie  payment  of  "said 
rent"  The  mortgage  was  filed  for  record  in 
the  probate  office  on  May  80,  1914.  Both 
the  deed  and  mortgage  were  drawn  by  a  Jua- 
tloe  of  the  peace.  The  original  bill  was  filed 
May  30,  1919,  and  the  cancellation  of  the 
deed  was  prayed  on  the  spedflc  gronnd  that 
Its  execatitxi  was  procured  by  undue  influ- 
ence exerted  by  the  boo  upon  the  father, 
grantor.  There  was  a  general  prayer  for  re- 
lief. On  December  14,  1916.  the  original  bill 
was  amended  by  the  addition  of  this  to  the 
prayer: 

"In  the  event  the  complainant  is  mistaken 
in  the  relief  hereinbefore  prayed  for  as  to  the 
cancellation  of  the  deed  mentioned  In  the  bill 
complainant  prays  that  a  Uen  be  declared  In 
liTor  of  the  complainant  npf»i  the  land  de- 
scribed tn  the  bill  for  the  value  of  the  one- 
fourth  of  the  crops  grown  upon  said  lands,  or 
vhidi  said  lands  would  reasonably  produce  If 
properly  cultivated,  and  that  upon  the  failure 
of  the  respondent  to  pa;  the  amount  of  one- 
foorth  of  said  crops,  that  said  lands  be  «M  tor 
the  parpose  of  aaosfylng  the  same,  and  that  it 
be  menred  to  the  register  to  ascertain  and  re- 
port to  this  court  tfae  value  of  the  one-fourth 
of  what  mtd  lands  would  produce  as  aforesaid, 
and  complainant  prays  for  genwal  relief." 

The  defendant-appellee  filed  an  answer  and 
croea-bin ;  but  the  final  decree,  from  which 
the  iQipeal  ia  m-oeeeated,  only  concluded 
against  the  complainant-appellant,  awarding 
no  relief  to  Hie  defendant-appellee  on  his 
eross-blU.  The  evidence  entirely  failed  to 
sastaln  the  charge  that  the  deed  was  pro- 
cured by  undue  Influence.  If  it  was  the  pur- 
pose of  the  amended  prayer  to  impose  a  lien 
oQ  the  land  by  implication,  that  could  not 
prevail,  for  Uils  conduslTe  reason,  among 
othm,  a  mwtgage,  a  cmtract  U«i.  was  tak- 
en  1^  the  complainant  from  the  def«idant  to 
secure  the  performance  by  the  defendant  o£ 
tile  ctmtract  recited  in  the  mortgage,  quoted 
abor^  thus  excluding  the  posslblUty  of  the 
lien  1^  tmi^lcatlon  or  otherwise.  Fields  v. 
Dreonen,  115  Ala.  S68,  22  South.  114;  Camp- 
beU  T.  Goldthwaite^  189  Ala.  1-7,  66  South. 
483. 

Undar  the  general  mrayer,  a  majority  tO. 
the  conrt  grants  rdtaf  to  the  complainant- 
■IVdlant  tVHm  the  ground  that,  according  to 
Uie  contract  between  theae  parties,  the  title 


m 

to  the  land  revested  in  the  complalnant-ap- 
p^lant  under  the  opwation  of  the  Interven- 
tion of  a  condition  subsequent,  and  so  in 
consequence  of  the  conclusion  of  fact  that 
the  defradant-appellee  had  engaged  to  sup- 
port the  grantors  In  the  deed  during  thdr 
lives.  There  Is  nothing  In  the  ocmveyance 
or  la  the  mortgage  or  In  the  evidence  in  the 
recwd  to  aus^eat,  evoi,  that  the  defendant- 
appellee  engaged  to  support  the  gvantws 
(complainant-appellant  and  his  wife),  at  ei- 
ther, during  tb^  lives,  or  tat  any  other  pe- 
riod. As  the  quoted  recital  fnmk  the  mort- 
gage shows,  the  oitire  obligation  of  this 
grantee-m<»tgagor  was  to  pay  $1  and  the 
promise  to  give  the  granttna  "tme-foarth  of 
all  cnvs  nlsed"  on  the  lands  described  In 
tbe  deed  and  la  the  mortgage.  That  was  the 
only  consideration  for  the  deed.  There  was 
no  immiise  of  or  obligation  assumed  by  the 
grantee-nuMtgacor  to  raise  any  particular 
kind  of  enqn  on  the  lands  described  In  these 
Instruments.  He  did  not  engage  to  raise  cot- 
ton  on  the  land.  His  duty  under  Us  promise 
was  to  raise  cnvs,  and  his  pnHnlse  would 
have  been  and  was  discharged  by  raising  any 
or  all  Oif  the  crops  usoally  grown  in  that  seo 
tioa  Not  only  did  the  deed  and  the  mort- 
gage disclose  a  oommoa  Intent  oppoaed  to  the 
assumption  of  an  obligation  to  support  the 
grantors  during  tbelr  lives,  but  also  the  com- 
plainant hlms^f  teatlfled  that  be  was  the 
owner  of  127  acres  of  land  besides  the  40 
acres  here  In  question,  rnrthermrae^  there 
Is  in  the  record  no  snggestioD  whatever  that 
either  at  these  parties  Intended  the  creation 
of  a  cottdltlcHi  subsequent  which  would  work 
the  forfeiture  or  rdnvestment  of  the  title 
granted  U  the  grantee-mortgagor  should  not 
raise  crops  on  the  land  in  accordance  with 
his  proitalse  as  set  ftnlh  In  the  mortgage.  In 
Zimmerman  v.  Daffln,  149  Ala.  p.  38^  42 
Soath.  8S8.  0  U  IL  A.  (N.  S.)  683.  123  Am. 
St  Rep.  68,  decided  11  years  ago  this  was 
approvingly  quoted  from  2  Devlin  on  Deeds, 
t  970: 

"A  deed  will  not  be  construed  to  create  an 
estate  on  condition,  unless  language  Is  used 
which,  acccHTding  to  the  rules  of  law,  ez  prc^rio 
vigore,  Impend  a  condition,  or  the  intrat  of 
tfae  grantor  to  make  a  conditional  estate  is 
otherwise  clearly  and  unequivocal^  Indicated. 
Coudltione  are  not  to  be  raised  readily  by  latKt- 
ence  or  argument." 

The  same  doctrine  was  announced  In  Ely- 
ton  Land  Ca  v.  Kallroad  Co.,  100  Ala.  396, 
405,  406,  14  South.  207,  decided  more  than  20 
years  ago,  and  in  Vizard  v.  Robinson,  181 
Ala.  349,  357,  358,  61  South.  959.  The  doc- 
trine of  these  decisions  concludes  expressly 
against  the  creation  of  conditions  subsequent 
by  parol  or  by  Implication.  The  application 
of  thla  long-established  doctrine  to  the  con- 
tract under  amslderatlMi  requires  the  con- 
cduslMi  that  the  parties  thereto  never  con- 
templated or  Intended  the  creation  of  a  om- 
dltlon  subsequent,  much  less  stipulated  there- 
for In  any  form  or  degree  satisfactory  to  the 
quoted  rule  prevailing  in  Alabama.  Tbe 


•WiMVflXt  T.  WOODLST 


Digilized  by 


138 


79  B01TIHERN  BaPOBTBB 


coBiplalnant-flppellant  owned  the  land.  He 
sold  and  conveyed  It  for  a  qtedfled  consid- 
eration of  $1  and  the  grantee's  promise  to 
give  one-fourth  ot  all  the  crops  raised  on  the 
land  described  In  the  conveyance  so  long  as 
the  grantors  should  live.  The  grantee  In  the 
conveyance  gave  the  grantors  a  mortgage  on 
the  land  to  secure  the  performance  of  the 
stated  promise  on  the  part  of  the  grantee- 
mor^agor.  The  means,  measare,  and  effect 
of  this  contract  between  these  parties  mani- 
fested, unmistakably,  a  purpose  on  their  part 
in  obvious  opposition  to  the  theory  that  they, 
or  Mtber  of  tiiem,  Intended  the  creation  of 
a  condltlcHi  subsequent  In  the  premises.  If, 
bowever,  it  should  be  assumed,  notvlth- 
standlng  Oie  reotod,  that  a  ctmdltlon  Bubae' 
quent  was  ^cUntly  created  within  the  doc* 
trine  of  the  cases  above  noted,  the  nndlspnt- 
ed  eTldatee^  Indndliv  that  of  the  cmaplaln- 
ant-apptilant  blma^,  afflrmatiTely  showed 
that  the  grantee-mortgagor  raised  crops  on 
the  land  In  question  dnrtns  the  crop  years 
1914  and  191^  and  that  during  these  years 
the  complainant-appellant  recelred  a  part  of 
thsm  cxojm,  Uwreby  condustvely  negativing 
any  breadi  of  a  cmidltlon  snbsequmt  medi- 
cated of  a  fkOore  <a  refusal  oa  fbe  part  of 
the  grantee-mortgagor  to  raise  crops  <m  the 
land,  ftnr  the  years  1814  and  ISlfi.  fnhe  de- 
fendant-mortsiigor  testified  Oxat  during  the 
years  1914  and  1916  be  i^ve  tbe  onnplaln- 
ant-raortgagee  tbe  crops  tbat  were  his  due. 
He  testified: 

"I  paid  him  the  rents  on  tbe  land  two  years. 
The  first  year  I  paid  him  two  bales  of  cotton 
and  the  seed  out  of  thun  and  some  hav,  any- 
how 75  bashds  of  com.  I  made  an  estimation 
of  It  at  that  time  at  prices  Uien  and  it  was 
from  $100  to  $150.  The  second  year,  1915, 
tilers  was  about  75  bushels  of  com  again,  a 
ton  and  a  half  or  2  tons  of  hay,  50  some  odd 
bushels  of  wheat,  a  few  peas,  but  don't  re- 
member how  many.  Several  baskets  of  peas. 
He  helped  divide  the  velvet  beans  and  my  part 
was  780  pounds  and  he  got  his  fourth.  Last 
year's  part  I  gave  him  came  to  over  $100.  I 
nave  paid  him  from  $200  to  $260  or  more  on  the 
land.''^ 

The  (Ksuplalnant  tftwuf^if  testified: 

"My  son  [defendant-mortgagor]  paid  rmt  <m 
the  lands  for  1914  and  1915  *  *  *  and  I 
foreclosed  the  mortgage  before  any  crop  was 
made  in  1916." 

The  omnplalnant,  as  this  quotation  from 
his  testimony  discloses,  foreclosed  the  mort- 
gage by  a  sale  under  the  power  on  May  25, 
1916.  At  this  sale  the  defendant-mortgagor 
hid  the  sum  of  $700.  A  mortgagor  may  pur- 
<diase  at  a  sale  under  his  own  mortgage,  pro- 
vided there  Is  no  outstanding  subsequent  In- 
cumbrance he  Is  obliged  to  satisfy.  3  Jones 
on  Hort  (7th  Ed.)  1 1887.  Having  given  tbe 
cranplsdUiant-mortgagee  hts  part  of  .the  crops 
for  the  years  1914  and  1915,  and  tbe  sale  un- 
der the  power  having  been  had  by  the  com- 
plainant-mortgagee beftnre  the  1916  cn^  was 
made,  it  readily  appears  why  the  defendant- 
mortgagor  testified  as  follows: 

•TSiere  was  $1  due  on  the  mortgage  which  was 
the  ccmstderatum  that  I  had  never  paid.  Out* 


ride  of  that  it  was  all  paid  at  that  time.  I 
made  him  a  tender  of  $1  with  8  per  cent,  inter- 
est on  it,  amounting  to  $1.21  on  toe  25th  of  May 
last  [1916].  I  tendered  him  10  per  cent,  of 
^at  amoant  for  attorney's  fee,  which  was  12 
cents  more.  I  offered  bim  $1  to  pay  the  re- 
cording fee  of  the  mortgage.  He  refused  to 
take  it.  I  asked  him  if  uiere  was  anything 
else  due  on  the  place  and  he  said  'No.'" 

If  tbe  def akdant-mortgagw  was  nilstafeoa 
in  tbe  amount  be  should  have  t«idered  un- 
der bis  bid  ($700)  at  tbe  foredosure  sale, 
surely  Uiat  fact  does  not  Justify  the  imposi- 
tion ct  a  penalty  upon  him  nor  woiic  the  for^ 
future  of  any  substantial  right  elthw  one 
of  the  parties  had.  The  defendant-mortga- 
gor's bid  fhstmed  upon  bim  the  obligation  to 
pay  the  complainant-mortgagee  the  amount 
of  the  bid.  because,  as  stated  in  the  maJ<K^ 
ity  i^lnlon,  "tbe  foreclosure  <^rated  a  sat- 
lafactlon  of  tbe  mortgage"  (Jackaw  t.  Trlb- 
ble.  156  Ala.  480,  47  South.  310),  and  of 
course  there  could  be  no  foredosure  unless 
there  was  a  purchaser — ^in  this  Instance  the 
mortgagor — at  the  bid  sum  of  $700. 

The  conclusion  of  the  majority  of  the  court 
seems  to  be  rested  up(m  the  dedsions  to  be 
now  briefly  noticed.  Brlndley  v.  Brindley, 
197  Ala.  221,  72  South.  497.  The  opinion  in 
whl<di  tbe  court  concurred  In  this  case  lends 
no  support  to  the  conclusion  prevailing  in 
the  case  at  bar.  The  statement  in  the  re- 
port of  that  case  that  the  courts  have  gener^ 
ally  found  a  way  to  relieve  where  the  under- 
taking is  to  maintain  and  support  the  gran- 
tor was  the  view  of  the  writer  only ;  the  con- 
carreoc©  being  so  limited  as  to  exclude  ap* 
proval  of  that  Individual  expressloo  of  the 
author  of  the  opinion.  Rlchter  v.  Bl<^ter, 
111  Ind.  456, 12  N.  E.  608.  There  the  writing 
did  expressly  provide  for  the  maintenance 
and  support  of  Henry  G.  Rlchter.  This  case 
shotdd  not  be  accorded  Influence  in  the  pres- 
ent drcumstances,  for  the  simple  reason  that 
the'  case  under  cmslderation  has  In  It  no  ta- 
gagement  or  obligatlw  to  maintain  and  sup- 
port the  grantor.  P<Hnwoy,  when  treating  a 
promise  to  maintain  and  8U[^rt  aa  a  ooa- 
sideratlou  for  the  grant  of  land,  at  section 
686,  vol.  6,  has  stated  tbe  fact  that: 

"In  Wisomsin  and  Indiana*  the  grantee's 
promise,  thou^  oral,  is  treated  as  a  condition 
subsequent  on  a  breach  of  which  tbe  grantor 
has  a  right  of  re-entry,  and,  generally,  the  right 
to  bave  bis  title  quieted  or  the  cloud  cast  there- 
on by  the  conveyance  removed." 

Reference  to  dedslfMiB  in  Indlanh  dlsdose 
the  f&ct  that  there  the  effect  of  well-4«c(«- 
nized  legal  princ^les  have  been  at  least  11- 
.loglcally  denied  in  order  to  avoid  the  conse- 
quences of  hard  cases.  As  appears  from  the 
note  of  tbe  annotator  at  page  919  et  seq.  of 
43  L.  R.  A.  (N.  S.).  the  courts  of  the  states 
of  Wisconsin  and  Indiana  recognize  and  ap- 
ply the  doctrine  that  a  condition  subsequent 
may  be  Implied ;  in  Immediate  opposition  to 
the  doctrine  established  In  this  state  throngh 
Zimmerman  v.  Daffiu  and  Elyton  Land  Col  v. 
Railroad  Oo^  supra.  Unless  this  court  is 
willing  to  overrule  these  casea,  tbe  doctrine 
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acoeptod  In  ^sconsin  and  Indiana  cannot 
be  Mxmdly  followed  In  this  Jurisdiction. 
Bethea  r.  KcCnUough,  105  Ala.  480,  70  South. 
680.  In  tills  case  the  parties  stipulated  In 
tbe  writing  that  U  tlie  paymrat  provided 
should  not  be  mada  within  a  specified  time 
tbe  ewTeyance  should  be  no  longer  of  any 
effect,  thus  creating  a  condition  operative 
upon  the  estate  granted.  The  case  is  with- 
out bearing  uptm  this  appeal.  Seaboard  Air 
Line  Railroad  Co.  t.  Annlston  Mfg.  Co.,  180 
Ala.  264,  65  Sontb.  187.  TbXs  case  is  in  im- 
mediate conflict  with  tbe  doctrine  of  Zim- 
merman T.  Da^n  and  SByton  Land  Co.  t. 
Railroad  Co.,  supra.  It  seems  that  tbe  con- 
clusion was  there  attained  through  the  nn- 
colain  process  which  has  influenced  the 
courts  of  Wisconsin  and  Indiana,  which  is  In 
opposition  to  tbe  doctrine  l<mg  established  in 
this  state.  It  had  not  theretofore  been  heli 
bj  this  court  In  any  case  that  the  breadi  of 
a  promise,  affording  the  consideration  of  an 
exec  a  ted  conveyance,  operated  in  any  wise  to 
create  a  condition  snbseguMit  See  Dixon  t. 
Milling.  102  Miss.  440,  50  South,  804,  43  L. 
It.  A.  (N.  S.)  020,  021.  If  it  Is  assumed  that 
tiie  case  under  oonsidmition  Is  of  the  class  of 
cases  wherein  lands  are  conveyed  upon  the 
proiulBe  of  tbe  grantee  to  maintain  and  sup- 
port the  gntntw  ot  another,  the  cancenatlon 
decree  In  the  present  case  is  In  Immediate 
Mmflict  with  Gardner  t.  Knight,  124  Ala.  273, 
27  Sonth.  298,  In  wtdtib.  In  this  particular, 
sonnd  legai  prbictplea  were  recognized  and 
applied. 

In  my  opinion,  the  decree  of  the  diancel- 
lor  was  correct,  and  should  have  been  af- 
flrmed. 


Bx  parte  LOUISVIUUB  A  N.  B.  CO. 

ODEN-ELLIOTT  LUMBER  GO.  T. 
LOUISVILLE  &  N.  B.  00. 

(H  Div.  73&) 

(Soprame  Court  of  Alabama.  March  23,  lOlS. 

On  Behearing,  May  9.  1^) 

L  Cakstxhh  4=»70— Rodtino. 

A  carrier  muFt  observe  directions  of  the 
shipper  as  to  tbe  routing,  especially  where  a 
Kmter  freight  charge  than  the  lamul  diarge 
agreed  apon  will  be  incurred  If  a  different  route 
is  emplored,  unlesa  intervening  circumstanceB 
imtilj  the  chanite. 

2.  CABBIEBfl  «=»70— ROUTINO. 

Where  the  biU  of  lading  specified  a  l^al 
rate  ai  19  cents,  and  tiiere  was  only  one  route 
orer  which  tbe  shlpmmt  could  be  made  at  sudi 
rate,  carrier  was  sufficiently  apprised  of  the 
route  dMired  by  shipper. 

3L  CASBIEBa  «a>19e— GONNIOTXRO  CabBIXU 
— OhABGKS— LlABILITT. 

Where  eldpper  designated  a  route  at  a  ea- 
tala  Uirotwh  rate,  bat  the  goods  were  deflected 
at  a  certain  point  over  another  route,  thereby 
IncreaEdng  the  charges,  the  remedy  of  the  8hi&- 
pe^  Is  not  against  the  carrier  to  which  the  goods 
were  deflected. 


Certiorari  to  Court  of  Appeals. 

Petition  for  certiorari  to  review  an  order 
of  the  Court  of  Appeals  (77  South.  240),  re- 
verslng  a  Judgment  for  defoidant  In  an  ac- 
tion by  tbe  Oden-Elllott  Lumber  Oompauy 
against  the  Louisville  ft  NaahviUe  Ballroad 
Company.  Writ  granted. 

See*  also,  TS  South.  969. 

Tillman.  Bradley  ft  Morrow  and  J<^  S. 
Stone,  all  ot  Birmingham,  for  ai^dlant  Al- 
len ft  FlslE,  of  Birmingham,  for  ajqiidlee. 

McCLELLAN,  J.  13ie  Odra-EIllott  Lumber 
Company  sued  the  Louisville  &  Nashville 
Railroad  Company  to  recover  $168.63,  uver^ 
charge  In  fr^ht  exacted  and  collected  by 
the  railroad  company.  Ihe  trial  court,  wlQi- 
out  Jury,  rendered  judgment  fbr  the  defend- 
ant. On  appeal  tbe  Court  of  Ajffeaia  re- 
versed the  Judgment  and  remanded  the  cause. 
Oden-Elliott  Lumber  Ca  v.  L.  ft  N.  B.  B.  Co., 
77  South.  240.  The  appellee  there  (petitioner 
in  this  couri)  complains  that  errors  of  law 
underlie  the  conclusion  prevailing  with  the 
Court  of  Appeals.  This  court  Is  of  the  opin- 
ion that  such  is  the  case;  and,  in  conse- 
quence, that  the  writ  of  certiorari  prayed 
should  be  granted. 

[t-J]  The  shipments  Involved  originated  at 
Laurel,  Miss.,  and  their  destination  was 
Highland  Park.  Ky.,  on  the  defendant  rail- 
way, within  the  switching  limits  of  Louis- 
ville. The  plaintiff  bought  the  several  cars 
of  lumbM-  from  Eastman,  Gardner  ft  Co.  at 
Laurel,  Miss.,  and  directed  Eastman,  Gard- 
ner ^  Co.  to  ship  to  Gamble  Bros,  at  High- 
land Parlft  Ky. ;  the  plaintiff,  the  owner  of 
the  lumber,  having  sold  it  to  Gamble  Bros., 
t  o.  b.  Highland  Park,  Ky.  Gamble  Bros, 
paid  the  freight  charges  exacted  by  the  Lou- 
isville ft  Nashville  Railroad  Company  for 
transportation  of  the  lumber  from  Laurel  to 
Highland  Park,  and  deducted  that  sum  from 
the  amount  they  were  due  the  plaintiff  tor 
the  lumber.  The  UUs  of  lading  for  this 
lumber  were  Issued  by  the  receiving  carrier, 
the  Gulf  &  Ship  Island  Railroad  Company,  to 
Eaatman,  Gardner  &  Co.,  Gamble  Bros.,  con- 
signee, and  destination  Highland  Park,  Ey. 
Each  bill  specified  the  rate  of  10  cents  per 
hundred.  No  route,  between  Lanrti  and  Lou- 
isville or  Highland  Park,  was  expressly  de- 
fined In  the  bills  of  lading,  except  this:  "L.  ft 
N.  Dely."— a  stipulation  to  be  later  consider- 
ed. These  shipments  were  carried  by  the 
Gulf  ft  Ship  Island  Bailnmd  Onnpany  from 
Laurel  to  Jacksoi,  Miss. ;  were  there  drtlv- 
ered  to  the  Illinois  Cmtral  Railroad,  wblcb 
transported  tfa«n  to  Milan,  Tetm.,  where  (Mi- 
lan) they  were  ddlvered  by  the  lUUiols  Oea- 
tral  Bailroad  Company  to  the  Louisville  ft 
Nashville  Ballroad  Gmnpany,  wbkix  carried 
them  to  the  consignees,  on  Its  line,  at  High- 
land Park.  Ky.,  and  collected  fr^ht  charges 
made  up  of  these  established  (under  authtnlty 
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of  the  Interstate  Commerce  Ck)iiiml88lon) 
rates:  14  cents  per  hundred  from  Laurel, 
Mlss^  to  Milan,  Teun.,  "by  way  of  the  Gulf  St 
Ship  Island  Ballrotfd  Company  to  Jackson 
[Mlsslssipp!]  and  the  Illinois  Central  Railroad 
to  Milan,  Tenn." ;  and  12  c^ts  hundred 
from  Milan,  Tenn.,  to  Louisville,  Ky.,  by  the 
Louisville  &  Nashville  Railroad — aggregating 
23  cents  per  hundred  on  the  Itimber,  from 
Laurel,  Miss.,  to  Louisville,  Ky^  L.  &  N. 
Dely.,"  as  against  the  through  rate  ^ledfied 
In  the  bills  of  lading.  There  was  an  estab- 
Ushed  tariff  authorizing  the  imposltl<m  by  the 
Louisville  &  Nashville  Railroad  Company  of 
a  terminal  charge  at  Louisville  of  $2  for 
switching  each  car  "from  the  tracks  of  the 
Illinois  Central  at  Fourteenth  street  and 
Ormsby  avenue,  Louisville,  to  Gamble  Bros." 
The  reference  in  the  bills  of  lading  to  *'U  & 
N.  Dely."  was  to  this  switching  diarge  at 
Louisville — within  the  switching  limits  of 
which  Highland  Park  was  located.  Hie  wec- 
Iflcatlan  of  the  l&«ent  through  rate  defined 
the  route  over  which  these  dilpmenta  have 
moved  fnmi  lanrel  to  LovisrlU^  viz.  the 
lines  of  the  Gulf  ft  Ship  Island  and  the  Illin- 
ois central  to  Lonlsrllle.  According  to  this 
record,  to  that  routing  only,  between  those 
P(dntB  only,  conld  the  through  rate  have  had 
reference: 

It  Is  the  carrier's  duty  to  obswve  the  di- 
rections ixt  the  shipper  as  to  the  routing,  es- 
pecially where  a  greater  freight  charge  than 
the  lawful  diarge  agreed  upon  will  be  incur- 
red If  a  difTer^t  ronte  Is  employed,  unless 
Intervening  circumstances  justify  the  change. 
4  Eauott  CD  Railroads  (2d  Bd.)  S  1440;  1 
Hutchinson  on  Carriers,  i  615.  Etea  where 
the  carrier  has  an  option  to  route  the  ship- 
ment, the  exercise  thereof  must  be  reason- 
able in  view  of  the  drcnmstances  and  the  In- 
terest of  the  shipper.  2  Hutcblnson,  8  615; 
BUtz  V.  Union  Steamboat  Co.,  51  Mich.  558, 
17  N.  W.  56;  Stewart  T.  Comer,  100  Ga.  754, 
28  S.  E.  401,  62  Am.  St  Rep.  353.  No  reason 
whatever  is  here  disclosed  for  the  change,  at 
Milan,  Tenn.,  of  the  routing  of  these  ship- 
ments, from  the  Illinois  Central  to  the  Louis- 
viUe  ft  Nashville;  if,  indeed,  that  could  have 
been  validly  effected  without  the  consent  of 
the  shiw>er.  The  19-cent  through  rate  to 
Louisville  had  the  sanction  of  the  Interstate 
Commerce  Commission,  was  therefore  of  a 
statutory  effect,  and  nether  shippers  nor 
carriers  could  lawfully  change  it  as  the 
charge  or  basis  of  chaise  for  transportation 
over  that  route,  between  those  i>oInts.  L.  ft 
N,  R.  R.  Co.  V.  Maxwell,  237  D.  S.  94,  35  Sup. 
Ct.  494,  59  L.  Ed.  853,  L.  R.  A.  1915B,  665 : 
Penna.  R.  R.  Co.  v.  Int.  Co.,  230  U.  S.  184, 
196,  197,  33  Sup.  Ct.  893,  57  L.  Ed.  1446,  Ann. 
Oas.  1915A,  315.  The  same  considerations 
require  the  conclusion  that  the  established 
lawful  rates  for  these  shipments  from  Milan, 


Tenn.,  to  Loulsvlll^  Kj.,  over  ttie  Louisville 
&  Nashville  Railroad,  was  12  cents  per  hun- 
dred; and  the  rate  from  Laurel,  Miss.,  to 
Milan,  was  14  cents  per  hundred ;  and  that 
the  exaction  of  the  aggregate  freight  diarges 
for  these  shlpmoits  by  the  Louisville  &  Nash- 
ville Railroad  Company  was  lawful,  for  the 
transportation  of  these  shlpmuits  over  the 
route  actually  onployed.  The  Louisville  & 
Nashville  Railroad  Company  could  not  have 
lawfully  exacted  any  other  charges  for  trans- 
portation over  the  route  actually  aax^oyed 
than  it  did  exact  Author.,  supra.  It  could 
have  lawfully  undertaken  to  transport  or 
have  transported  these  shipments  as  upon  the 
through  rate  from  Laurel  to  LoolsvUle  over 
the  Gulf  >&  Ship  Island  and  IIUn(^  C^tral 
railroads.  The  wrong  to  the  Oden-EJilott 
Lumber  Company  occurred  when  these  ship- 
ments were  deflected  from  their  propw  rout- 
log  from  Milan,  Term.  Whatever  remedy  the 
plaintiff  has  for  the  prejudicial  d^ecdcHi 
fran  Hie  proper  route  sUpaUted,  In  ^Etet,  in 
the  blUs  of  lading,  that  remedy  is  not  against 
the  liOiilsvUlft  ft  Nashville  Ballroad  Oompony 
as  upon  the  theory  that  that  company  exact- 
ed an  unlawful  charge,  In  whole  cr  In  part, 
tlx  the  transportation  of  these  shipments 
over  the  route  they  actually  travelled.  If, 
OS  mppeuen,  these  shipniente  had  moved  aver 
the  route  fm  whicdi  the  st^ulated  lawful 
through  rate  was  Intended  to  compensate  for 
the  through  service,  the  freight  diarge  would 
have  been  19  ccaits  per  hundred.  Instead  of 
26  cento  per  hundred,  {dus  tiie  swltcdilng 
(diarge  of  $2  per  car.  It  resnlte  that  the  ac- 
tion of  the  trial  court  in  rendering  a  judg- 
m»it  for  the  defwdant  was  weU  advised, 
and  that  the  reversal  ordered  by  the  Court 
of  Appeals  was  laid  in  error,  nie  writ  pray- 
ed is  therefwe  granted. 
Writ  granted.  All  the  Justices  ooncur. 

On  Blearing.  ^ 

Reconsideration  of  the  controlling  qnes- 
tions  decided  in  the  original  opinion,  in  the 
light  of  the  brief  In  support  <tf  the  api^ca- 
tlon  for  rehearing,  confirms  the  correctness 
of  the  judgment  of  this  court  in  the  prem- 
ises. The  decision  In  Mo.,  Kan.  &  Tex.  By. 
Co.  V.  Ward,  244  U.  S.  383,  37  Sup.  Ct  617, 
61  L.  Ed.  1213,  is  not  opposed,  In  any  way,  to 
the  conclusion  prevailing  in  the  case  under 
consideration;  to  the  contrary,  the  doctrine 
of  that  decision,  In  so  far  as  It  relates  to  the 
elements  of  the  tuQulry  Involved  on  this  re- 
view, supports  the  conclusion  here  attained. 
In  the  Ward  Case,  supra,  there  was  no  fac- 
tor of  an  unjustified  deflection  from  the  rout- 
ing fixed  in  the  original  UU  of  lading ;  there- 
by radically  distinguishing  that  case  from 
the  one  at  bar. 

The  rehearing  Is  denied.  All  the  Justices 
concur. 
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lUDINGS  T.  STATB.    (6  Dir.  493.) 
•  <CoTirt  off  AppMlitrf  Alabama.  Hay  14, 1918.) 
Fekces  4=328(2)  —  Destscction  —  CsncinAi. 

BCSFONSIBILITT— AmUATIT. 
Affidavit  charging  that  defendant  willfiillr 
and  malicioiulr  committed  a  trespass  by  sever- 
ing from  affianfa  freehold  a  wire  fence  dtd 
Qot  ehane  offenae  defined  by  Code  1907.  |  78S3. 
an  amended  bj  Acta  IftU,  p.  626,  nor  an^  otbar 
offense. 

Appeal  from  Circuit  Oonrt,  Uarloa  Coiin- 
tr;  CP.  Almon,  Judge. 

Wes  Ridings  was  convicted  under  an  affi- 
davit charging  him  with  the  ofTenae  of  will- 
fully and  maUdonaiy  eommittisg  a  trespass 
npon  the  lands  of  affiant  by  severing  from 
the  freebold  a  wire  fence,  and  appeals.  Re- 
versed and  remanded. 

C  EL  Mitch^,  Of  Hamiltm,  for  appellant 
F.  Lord  Tate,  Atty.  GeiL,  for  the  Stat& 

BRICKEN,  J.  The  original  affidavit  upon 
which  the  defendant  was  tried  and  convicted 
in  the  county  court  was  as  {ollows: 

"That  within  twdve  months  before  the  mab- 
iag  of  this  affidavit,  and  in  said  county,  the  of- 
fense of  willfoUy  and  maliciously  committing  a 
trcs{WS8  npon  the  lands  of  said  affiant,  J.  T. 
Stephens,  ny  severing  from  the  freehold  prop- 
my  or  thing  thereto  attadied,  to  wit.  a  wire 
fence,  lias  been  oommitted,  and  that  W«a  Bid- 
inga  is  guilty  thereof." 

On  appeal  to  the  circuit  court,  the  defend- 
ant was  tried  npon  the  same  affidavit.  It  is 
manifest  that  this  affidavit  was  based  upwi 
section  7833  of  the  Code  of  1907,  and  that 
the  trial  of  this  defendant  was  for  the  viola- 
tion of  that  section,  as  it  appears  In  the  Code; 
It  la  also  manifest,  from  the  oral  charge  of 
the  court  and  from  the  written  instructions 
given  to  the  ;}ary,  and  also  from  all  of  the 
facts  as  disclosed  by  the  bill  of  exceptions, 
that  In  the  trial  of  this  case,  the  amendment 
to  the  said  sectim  of  the  Code  was  undoubt- 
edly overlooked.  This  section  of  the  Code 
was  amended  by  the  Acts  of  the  Legislature 
of  1911.  pages  625,  ^6,  which  amendment 
makes  a  very  material  change  In  the  law. 
The  section  as  amended  reads  as  follows: 

"That  section  7833  of  the  Code  of  Alal>ema. 
be  amended  so  as  to  read  a»  fcdlows:  '7833. 
That  any  person  who  vOlfally  commits  any  tres- 
pass on  the  lands  <^  another,  by  cutting  down 
or  carrying  oS  any  timber  or  rails  of  the  value 
<^  len  than  twenty-five  dollaia,  with  intent  to 
ooorert  the  same  to  hia  own  nae,  or  by  severing 
and  carrying  away  from  the  frediold  any  prud- 
nce  thereof  or  any  property  or  thing  thereto 
attached,  the  value  of  which  was  less  than 
five  dollan  to  the  owner  before  being  detached 
from  Bodi  Crediold,  under  such  circumstances 
aa  woold  render  the  trespass  a  larceny  If  the 
thing  severed  and  carried  away  were  personal 
property,  must,  on  conviction  be  fined  not  more 
thin  two  hundred  dollars  and  may  also  be  im- 

eriMmed  in  the  coonty  jail  or  sentenced  to  hard 
ibor  for  the  conntv  for  not  more  th&n  six 
months ;  and  so  much  of  the  fine  as  is  sufficient 
to  compensate  the  owner  of  the  property  shall 
go  to  the  injured  party,  said  amount  to  be  de- 
tnmmed  by  the  court  at  the  time  of  the  triaL'  " 


It  Iff  clearly  apparent  that  the  offenae  com- 
plained of  In  the  affidavit,  to  wit,  "That  the 
defendant  willfully  and  maliciously  commit- 
ted a  trespass  by  sev^Ing  troca  the  freehold 
a  wire  teace,"  Is  not  covered  by  or  compre- 
hended In  secUon  7883  of  the  Code  of  1907, 
as  amended  by  Acts  1911,  i^.  625,  626,  nor 
does  it  appear  that  said  affidavit  charges  any 
offense  known  to  the  law,  and  it  therefore 
follows  that  the  general  affirmative  charge 
requested  by  the  defendant  tn  writing  should 
have  been  given. 

For  the  error  In  refuaing  this  charge,  the 
Judgment  of  the  lower  court  la  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 


KtBBT  T.  STATU.   (8  Div.  801) 
(Cottrt  of  Appeals  of  Alabama.   June  29,  1918.) 

1.  OancTnAt  Law  ^»386— Bvidekob— Com- 

FSTBHCT— CONVUaaTION  OVEB  TBCEPHOHE. 

Ccmveraationa  over  a  teU»lu»ie  when  the 
VfAfx  is  recognized  and  when  they  are  between 
parties  such  as  to  roidw  the  conversations  rele* 
vant  in  a  criminal  ease  are  admissible,  whan 
the  witness  stated  he  knew  the  party  to  whom 
he  talked  waa  the  defendant. 

2.  OaacnrAL  Law  «=»683— OBjaonoiTB— Tnac 
oy  Making— EviOTNCB. 

In  a  forgery  trial,  an  objection  to  testimony 
of  a  witness  as  to  cashing  of  other  checks  for 
defendant,  not  made  nntU  after  the  answer  had 
been  gtvMi.  came  too  late;  no  motion  b^ng 
made  to  exdude  the  testimony. 

3.  CaiiONAi.  Law  «s>Bl7(4)— Btxpenob— Con- 
rESSzons. 

in  a  trial  for  forgeiy,  the  proper  predicate 
having  been  laid  and  the  proMcuting  witness 
having  identified  the  diedL  and  testified  that 
he  had  not  signed  it  or  authorised  it  signed,  it 
was  prc^ter  to  aAnit  tin  confessions  of  tiie  de- 
fendant. 

4.  Cbuinax.  Law  «=>371(E9— BrnnnoB— Iv- 
nifT— Otheb  Pobqebiks. 

Evidence  that  the  accused  bad  fo^ed  and 
uttered  other  instruments  similar  to  the  one  de- 
scribed in  the  Indictment  is  admissible  for  the 
purpose  of  rtiowing  the  Intent  with  wlilch  the 
forgtsy  charged  was  committed. 

On  Rehearing. 
6.  CuHiffAL  Law  ig^ji  liSffl— BvniKNCE— Cow- 

CLtTBIOn'  OT  WiTNSSS  BASED  ON  HeABSAT. 
In  a  forgery  trial,  the  testimony  of  a  wlt> 
ness  that  a  telephone  conversation  was  with  the 
defendant  was  inadmissible,  where  the  witness 
merely  c(m<duded  after  the  ccmversatlOD  from 
facts  subsequently  coming  to  his  knowledge  that 
the  person  he  talked  to  waa  the  defendant. 

Appeal  from  Circuit  Court,  Montgomery 
County ;  r^eon  McCord,  Judge. 

Homer  Elrby  was  convicted  of  forgery  In 
the  second  degree,  and  he  appeals.  Revised 
and  remanded. 

Wm.  R.  Bnueell  and  Brassell  ft  Brassell, 
all  of  Montgomery,  for  appellant  F.  Loyd 
Tate,  Atty.  Gen.,  for  the  State. 

SAMFORD,  J.  [1]  (1)  Coaversatlons  orer 
the  tel^hone,  when  the  vc^ce  Is  recognlsced 
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and  when  they  are  between  partJee  such  as  to 
render  the  conTeraatlons  relevant,  are  ad- 
mlsgible  In  evidence.  6  Mayt  THg.  p.  SS&,  | 
64.  In  this  case,  the  witness,  at  the  time  he 
was  testifying,  said  he  knew  then  that  the 
party  to  whom  he  had  beeta  talking  over  the 
'phone  was  the  defendant  This  rendered  the 
testimony  competent. 

IJ]  (2)  The  objection  to  the  testimony  by 
Stokes  as  to  the  cashing  of  other  checks  for 
defendant  and  arrangements  for  payment  to 
a  negro  boy  to  be  sent,  being  made  over  the 
'phone,  cume  too  late;  the  answer  having 
been  already  given,  and  no  motion  being 
made  to  exclude. 

[3]  (3)  The  proper  predicate  having  been 
laid,  the  confessions  of  the  defendant  made 
in  the  presence  of  the  various  witnesses  tea- 
tifylng  thereto  were  pr(H>erly  admitted ;  the 
<nrpus  delicti  having  been  proven  by  the  wit- 
ness A.  W.  Allen,  who  identified  the  check 
desdribed  in  the  Indictment  and  testified  that 
he  Imd  not  signed  hie  name  to  it  or  anthor- 
Ised  any  one  else  to  do  so^ 

(4)  This  assignment  has  already  been  dis- 
posed of  under  the  first  assignment 

[4]  (8)  Evidence  that  accused  had  forged 
or  nttered  other  Instruments  similar  to  the 
one  descrltKd  in  the  Indictment  is  admissible 
against  him  on  a  trial  for  forgery,  for  the 
puriKise  of  showing  the  Intent  with  whldi 
the  act  charged  was  committed.  McDonald  v. 
State,  83  Ala.  46,  8  South.  305;  Ingram  t. 
State,  39  Ala.  247.  84  Am.  Dec.  T82;  Gassen- 
helmer  v.  State,  52  Ala.  313. 

(9)  Charge  No.  1  requested  by  the  d^end- 
ant  was  the  affirmative  diarge  and  vas  prop- 
erly refused. 

(10)  Charges  2,  4,  and  8  were  fully  covered 
by  the  court's  general  charge  and  the  writ- 
ten diarges  gtven  at  the  request  of  the  de- 
fendant. The  general  charge  of  the  court 
was  a  dear,  concise  statement  of  the  law  as 
applied  to  the  facts,  and,  whai  takin  in 
connection  with  the  written  <^rges  given 
at  the  request  ct  the  defendant  er^  In- 
stmetion  to  whl<A  the  defendant  was  entltied 
was  fairly  and  fully  presented  to  the  Jury. 

We  find  no  error  in  the  record*  and  the 
Judgmait  Is  affirmed. 
Affirmed. 

On  Rehearing. 

pmt  CrmXAM.  [Sl  on  a  further  oonstd^ 
ation  of  this  case,  the  court  is  of  <winion 
that  the  statement  €t  the  witness  Stokes 
tbat  the  conversation  over  the  tel^hone  was 
with  the  defendant  Is  a  mere  conclusion  of 
the  witness,  based  upon  facts  subsequently 
coming  to  his  knowledge,  and  that  the 
court  erred  In  overruling  defradant'a  motion 
to  exclude  It  Bawlelgh  Medical  Co.  v. 
Hooks,  78  South.  310;  Davis  v.  AmoM,  143 
Ala.  228,  39  South.  141. 

For  the  above  reason,  the  Judgment  of  af- 
firmance Is  set  aside,  and  a  Judgment  will 


be  entered  reverslnf  and  remanding  th» 

cause. 

Application  granted,  afflnnanoa  wt  aslde^ 

reversed,  and  remanded. 


PLAIN  T.  CITT  or  BIRMINGHAM. 
(6  Dlv.  310.) 
(Court  of  Appeals  oC  Alabama.   Hay  28,  1918. 
Rehearing  Denied  June  29,  1918.) 

Obiminal  Law  «=s566  —  Misnokbb  —  Bvz- 

DENcu— Sufficiency. 
In  prosecution  under  ordinance  for  u^ng 
Contrivance  by  whicb  current  famished  by  a 
light  and  power  company  did  not  pass  tfarough 
meter,  nndl^ted  evidence  hM  to  atutain  de- 
fendant's plea  of  misnomer. 

Appeal  from  Circuit  Court,  Jeffersm  Coun- 
ty ;  Wm.  a  Fort  Judge. 

Mrs.  Augnster  Plain  was  convicted  of  aid- 
ing or  abetting  in  cmmectlng  a  wire  or  other 
instrument  with  a  wire  used  by  a  light  and 
power  company  for  supplying  electricity  in 
Bu<Ai  a  manner  as  to  supply  such  electricity 
to  a  burner,  orifice,  or  lamp  where  the  same 
could  be  burned  or  used  without  passing 
through  the  mettf,  and  aj^eals.  Reversed 
and  rendered. 

George  IS.  Bush,  of  Birmlni^am,  for  ap- 
pellant M.  M.  UUman.  Jere  a  King,  and 
John  S.  Btom,  all  of  Birmtaii^m,  for  ap- 
pellee. 

BROWN,  P.  J.  TtiB  ooDvdalnt  <m  whicdt 
the  appelliutt  was  tried  duused  In  effect 

that: 

"AagustuB  Plain,  whose  name  is  otherwise  un- 
known to  affiant  with  the  intent  to  Injare  and 
defraud  the  Birmingham  Railway,  Light  tt  Pow- 
er Company,  connected  or  aided  or  abetted  In 
connecting  a  wire  or  other  Instmment  or  con- 
trivance with  a  wire  need  by  said  corporation 
for  the  supplying  of  electricity  in  such  a  manner 
as  to  supply  such  electricity  to  a  burner,  orifice, 
or  lamp  where  the  same  could  be  burned  or  used 
without  passing  Uirough  the  meter  provided  for 
roistering  the  quantity  consumed,  against  the 
laws  and  ordinances  of  the  city  of  Birming- 
ham." 

To  this  complaint  the  defendant  filed  a 
plea  of  misnomer  as  follows: 

"Comes  the  defendant  nnd,  answering  said  ' 
complaint  or  information,  says:   That  her  name 
is  not  Mrs.  Auguster  Plain,  nor  is  she  commonly 
known  by  fmcn  name,  but  that  her  name  Is 
Annie  Plan." 

Without  raising  the  questioa  that  the  de- 
fense asserted  by  this  plea  has  been  waived, 
and  without  testing  Its  sufficiency  or  flilns' 
appropriate  replication  thereto,  the  prosecu- 
tion Joined  issue  thereon.  The  undiluted 
evidence  shows  that  the  defendant's  name  la 
Annie  Plan,  and  while  the  witness  Wiggins, 
for  the  prosecution,  testUled: 

"That  he  had  known  the  defendant  several 
years,  and  knew  the  name  she  was  called  by  In 
the  community  gmerally ;  that  she  was  known 
commonly  as  'Angustus  Plan,'  and  also  as  'Au- 
gustus Plain':  that  She  was  also  called  'An- 
guater  Plain/  and  'Annie  Plan,*  and  'Mrs.  Au- 
gusta Plan.'  ** 
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There  Is  no  evidence  that  ibe  defendant 
la  conmitHiIy  known  by  the  name  of  Mrs.  An- 
poster  Plain.  The  evidence  further  shows 
wlthont  dlaiMite  that  the  hosband  of  the  de- 
tanAant  was  Atfgnste  Plan,  and  that  the 
contract  with  the  Blrmlng^ham  Railway,  Light 
ft  Power  Conqtany  for  furnishing  than  elec- 
tricity was  made  between  the  husband  and 
the  company.  The  nndlspnted  evidence  sus- 
tains the  plea  of  misiomer,  and  the  court 
erred  in  rendering  Judgment  against  defend- 
ant on  this  plea.  Hewlett  t.  State,  1S5  Ala. 
S9,  33  Soutb.  062;  White  v.  State.  7  Ala. 
Apik,  00,  61  Sooth.  463;  Gertlsh  t.  State, 
5S  AlL  476. 

The  court  Is  farther  of  the  opinion,  after 
careful  consideration  of  the  evidence  In  this 
record,  that  her  undisputed  evidence  rebuts 
and  meets  every  Inference  afforded  by  the 
evidence  tor  the  prosecution,  and  that  the 
Judgment  of  conviction  under  this  evidence 
wu  erroneous.  Judgment  will  therefore  be 
ROdoedt  discdiargtng  the  aivellant* 

Heversed  and  rendered. 


HUMJNAX  T.  STATE.  (7  Dir.  SB9.) 

(Oorat  of  Appeals  of  Alabama.  June  29,  191&) 

CinmiAX,  IjKW  «s»10M  —  APPEUr-liAtms 
Rbtikwabu. 
Where  no  bills  of  exception  bave  ben  filed, 
flODTictioD  will  be  affinned,  where  no  emt  is 
apparent  in  the  leoord. 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty; J.  E.  Blackwood,  Judge. 

Qua  MolUnax  was  o»vlcted  for  buying, 
receiving,  concealing,  etc.,  stolen  property, 
and  be  appeals.  Affirmed. 

J.  8.  FrankUn,  ot  Gadsden,  for  a^rtlant. 
9.  Loyd  Tate,  Atty.  Gen^  for  the  State. 

BRIGKEN.  3.  Tbe  defendant  was  Indict- 
ed fbr  sraad  larceny,  and  fbr  buying,  re- 
cdTing,  ctmcealini^  eta,  stolen  property, 
<fdony),  was  convicted  for  the  latter  offense, 
and  sent^iced  to  tmprlsraiment  in  tbe  pen- 
itentiary for  a  term  of  five  years. 

This  appeal  is  on  the  record  proper,  with- 
out a  bin  of  ezcepttonst  and  shows  regular 
proceedings  and  Judgment  of  conviction, 
finding  the  defendant  guilty  as  above,  fol- 
lowing the  v«^ct  of  the  Jury.  The  record 
also  shows  a  sentence  Imposed  upon  tbe  de- 
fendant, aentfflidng  him  to  a  term  of  Im- 
immistnmCTt  in  the  p«iltentlary  as  provid- 
ed by  law.  The  certificate  of  tbe  trial  Judge 
shows  that  tbe  time  for  flUng  a  Mil  of  ex- 
ceptions expired,  and  none  has  been  present- 
ed or  aied. 

There  la  do  wror  ai^uent  in  tlw  record; 
tberefne  Uift  Judgment  of  conviction  Is  af- 
Ormed. 

Affirmed. 


14« 

DANIEI/S  T.  STATB.   <8  Dir.  S68.) 
(Court  of  Appeals  of  Alabama.  June  11, 1918.) 

CaiHiNAii  Law  *=»1017— Appbals-^ubisdio- 

TION. 

Under  Loa  Acts  1015.  pi  388,  |  7-^  appeals 
may  be  made  direct  to  Appellate  Gonrt  from 
conviction  of  vagrancy  In  innrior  criminal  oonrt 
of  Madison  county. 

Appeal  from  Criminal  Court,  Madlaon 
Counly;  J.  W.  B.  Hawkins,  Jtid^. 

Oarry  Danlds  was  oonvfcted  vagrancT. 
and  she  appeals.  Affirmed. 

F.  Loyd  Tate,  Atty.  Gen.,  for  tbe  Stat& 

BROWN.  P.  J.  The  defendant  was  con- 
victed of  vagrancy  In  the  inferlOT  criminal 
court  of  Madison  county,  created  by  the  act 
approved  S^>tember  IS,  1916.  Section  7^ 
of  that  act  authorizes  appeals  direct  to  this 
court.   Loc.  Acts  1015.  p.  383. 

The  appeal  Is  on  the  record,  without  a  bill 
of  exceptions,  and  the  proceedings  and  Jndg-'. 
roent  of  the  conrt  appear  to  be  la  all  things 
regular. 

Affirmed. 


GITLIFEB  V.  STATE.    (4  IMv.  547.) 
(Oonrt  of  Appeals  of  AUbama.  Jane  11,  1^18.) 

1.  Ckdurax.  Law  ossIOS^^i-IS'obubb  Jeopab- 

DT  —  VKBDIOT  of  MAN8I.AtTeHTSE  —  AC<}UJT- 
TAI.  OF  HlOHEB  DEOBEB. 

Defendant  being  cbaived  with  mnrder  ver- 
dict of  manslaughter  in  first  trial  operated  as 
aoqnlttal  oi  higher  degree  of  b(»nicide; 

2.  OanmrAi.  Law  «»1182— Bbvikw— Avfibm- 

AKOE. 

Bill  of  exceptioDJ  showing  no  ruling  adverse 
to  d^wdant,  and  all  spedaT  chaises  requested 
by  him  having  been  given,  Jodgment  of  convic- 
tioo  will  be  Rffirmed;  evidence  being  conflictinx 
on  issues  of  defendant's  peril  and  lack  of  fitolc, 
whidk  were  submitted  by  aUa  charge. 

Appeal  from  Circuit  Court,  Ooflee  County ; 
H.  B.  Foster,  Judge. 
Dave  CuUfer  was  convicted  of  manalangh- 

ter,  and  appeals.  Affirmed. 

F.  Loyd  Tate,  At^.  Gen.,  and  Emmett  S. 
Tblgpen,  Asst  Atty.  Gen.,  for  the  State. 

BBOWN,  P.  J.  Itl  This  is  the  second  ap- 
peal in  this  case.  The  first  appeal  will  be 
found  reported  in  73  South.  666,  567.  On  the 
first  trial,  tbe  verdict  was  for  manslaughter 
Id  the  first  d^ee,  which  operated  as  an  ac- 
quittal of  the  higher  degree  of  homicide,  and 
oD  the  second  trial  defendant  was  tried  only 
for  the  offense  of  manslaughter  in  the  first 
degree,  resulting  In  his  conviction  of  that 
offense  and  sentence  to  three  years  In  tbe 
penitentiary. 

[I]  While  there  is  a  bill  of  exceptions  in 
the  record,  it  shows  no  rulings  adverse  to  the 
appellant,  and  It  appears  that  all  of  the  spe- 
cial charges  requested  by  him  were  glvra. 
There  was  conflict  In  tbe  evidence  as  to 
whether  or  not  the  defendant  was  in  peril 
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wben  be  fired  the  tatal  Shot,  and  as  to 
Whether  or  not  be  was  free  fnmi  fault. 
Tbeee  Issnes  were  tabmitted  to  the  Jary  by 
the  able  charge  of  the  trial  coart,  and  we 
find  nothing  In  the  record  that  would  Justier 
w  In  disturbtog  the  Jadgmeot  ai^ealed  from. 
Affirmed. 


FAOAN  PBEL  CO.  T.  HABSISON  00.,  Urn- 
Ited.  (2DiT.  177.) 

(Coart  of  Appeals  of  Alabama.   Uaj  28,  1918.1 

1.  Fraud  ^=904(3)  —  AonoH  von  Dbobit  — 
QursnoKB  fob  Jubt. 

Iq  action  for  fraud  In  sate  «t  Aatomoblle, 
whether  repreientationB  were  made,  Aid  whether 
they  were  false,  Md  for  the  Jnry. 

2.  GoapoKATioNs  «s»488— DicsiT  of  Omen 
— Qdxstioit  roB  Jubt. 

In  BCtiwi  for  decdt,  whether  the  r«)resenta- 
tioDs  were  made  hr  the  president  of  defendant 
corporatku  tbr  himself  or  as  president  held  for 
the  Jnry. 

8.  Amus  AND  Bbeob  ^1049(11)— HjjDoas 

BBBDB— SUffTAINlNG  DeHUKBEB. 
Trial  court's  error  in  overruling  demarrer  to 
special  count  imperfectly  setting  up  claim,  vbich 
count  claimed  no  more  uian  amoant  shown  to  be 
recoverable  under  common  counts,  evidence  for 
l^aintiff  sostaining  every  allegatioiL  necessary  to 
recovery  under  aorai  connta  Mid  harmless  to  de- 
fendant. 

4.  Afpull  Aim  Bbsob  ^bvIOTSGO  —  AssKHf- 
mns— Waztkb. 

Assignments  not  Insisted  upon  in  brief  are 
waived. 

5.  TSLLL  «=s>2S2(6)— IlTBTBUOTION<~MlSLCAD- 
XNO  Ohabaoteb. 

In  action  against  foreign  corporation  for  de- 
celt  in  sale  of  automobile  by  Its  president,  re- 

Suested  chsrge  that  defendant,  not  qualified  to 
o  bUfldnesB  in  the  stste,  conld  not  be  held  liable 
in  tile  suit  if  the  trade  was  made  in  the  name  of 
Its  piesident,  keJd  misleading,  where  the  evidence 
dearly  riiowed  that  the  prei^ait  was  aet^ 
tha  corporation. 

e.  Tbiai,  ^o244(B>  —  ijfBTBUonoH  —  Gmwo 
Pbohikbncb  to  TEarmoNT. 
In  actim  i^ainst  foreign  corporation  for 
fraud  in  ssle  of  automobile,  instruction  that  if 
jury  bdieved  evidence  of  company's  presidmt 
that  he  made  trade  with  plaintiff  in  individual 
capacity,  etc.,  company  would  not  be  liable,  held 
bad  as  giving  undue  prominence  to  president's 
t«^mony. 

7.  TBIAL    ^»240— iNSTBUCnOIT— Aboumenta- 
TIVE  GHABACTEB. 

In  action  against  foreign  corporation  for 
fraud  in  sale  of  automobile,  instruction  that  if 
jury  believed  evidence  of  company's  president 
that  he  made  trade  with  plaintiff  in  individual 
capacity,  etc,  company  would  not  be  liable,  held 
had  as  argumentative. 

8.  OOBFOBATIONS  «=s>521— Instbuction— His- 
lEADINO  ChABAOTEB. 

In  action  against  foreign  corporation  for 
fraud  In  sale  of  automobile,  instruction  that,  un- 
less Jury  bad  evidence  to  show  company's  presi- 
dent was  authorized  by  it  to  engage  in  busines!i 
in  state  wben  automobile  was  b-aded,  company 
would  not  be  liable  tor  anything  done  by  presi- 
dent in  his  own  nam^  heut  pn^verly  refused  as 
misleading. 

9.  Tbiai,  «s9260<1)  — IirerrBuoRoira— Kbpkti- 

TXOIf, 

Bef Dsal  of  nquested  charges  fully  covered  by 
the  court  in  its  ofal  charge  was  not  error. 


10.  Tbial  «»1^(2>— Abouiikht-^^bopbirt. 

In  acti<m  against  foreign  corporation  not  au- 
thorised to  do  bsslBess  in  state  for  fraud  fn 
sale  of  automobile,  in  view  of  testimony  of  presi- 
dent of  ooriMratlon,  held  permissible  for  coonsd 
to  contend  in  argument  tnat -president  bad  con- 
fessed he  wSB  doing  company's  bosinpss  individu- 
ally to  avt^d  paying  corporation  taxes. 

Appeal  from  Circuit  Cour^  C3ioctaw  Coun- 
ty ;  Ben  D.  Turner,  Judge. 

Action  in  assumpsit  and  deceit  by  the  Har- 
rison Company,  Umlted,  against  the  Fagan 
Peel  Company,  a  oorporatloQ,  for  fraud  in 
the  sale  of  an  automobile.  Judgment  for 
plalntUT,  and  defendant  appeals.  Affirmed. 

The  facts  sufficiently  Kppeax.  TSm  foUofr- 
tDg  diarges  were  rinsed  to  defendant; 

(2)  I  ctuuge  you  that,  defendant  being  a  for- 
ei^  corporation  not  qualified  to  do  busmess  in 
this  state,  it  cannot  be  held  liable  in  this  soit, 
if  this  trade  as  to  the  automobile  was  made  in 
the  name  of  B.  W.  Fagan,  and  defendant  had 
nothing  to  do  vrith  the  trade. 

(3)  If  you  believe  the  evidence  of  R.  W.  Pagan 
that  he  made  this  trade  with  plaintiff  in  his  in- 
dividual name  and  capadty  becanae  the  defend- 
ant corporation  was  a  foreign  ooEporatim  not 
gualifiea  to  do  business  In  this  state,  and  tlwt  he 
(R.  W.  Fagsn)  was  personaUv  responsible  to  de- 
fendant, then  defendant  would  not  be  liable  in 
this  case,  and  your  verdict  should  be  for  defend- 
ant. 

(5)  Unless  you  have  evidence  to  show  that  R. 
W.  Fagan  was  authorized  by  defendant  to  en- 
gage it  In  bushaess  in  this  state  at  the  time  the 
automobile  was  traded  to  plainti^  then  defend- 
ant would  not  be  UaUe  to  itlabitlff  for  anything 
done  by  R.  W.  Fagan  in  his  own  name  m  this 
trade  with  plaintiff. 

Roacb  &  Ward,  of  Bfobile,  and  T.  J.  HbUlai, 
of  Butler,  for  appellant.  Ben  F.  Elmore  and 
Wm.  F.  Herbert,  both  of  DemopoUs,  for  ap- 
pellee. 

SAMFOBD,  J.  [1,2]  niA  plalntlft  cm- 
tends,  and  his  erUence  tends  to  support  Us 
contention,  that'be  pudiased  from  the  deCei^- 
ant  a  new  Maxv^  car;  tbat  It  was  reprth 
seated  to  him  by  the  defendant  or  its  dnly 
authorized  agent  as  muib. ;  that,  relying  upon 
this  statement,  be  paid  the  defendaot  tbe 
price  agreed  upon,  wbidi  was  $700,  either  In 
money  or  in  proi)erty  which  was  agreed  at 
the  time  to  be  worth  tbat  much,  and  which 
the  defendant  accepted  as  $700;  that  the  car 
delivered  was  not  a  new  car,  but  was  a  used 
car  and  damaged;  that,  when  plaintiff  dia- 
covered  the  deceit,  he  rescinded  the  trade, 
80  notified  the  defendant,  and  demanded  ttia 
return  of  Ma  property  or  money,  and  defend- 
ant refused  to  return  same.  Tlie  defendant 
denied  the  false  representations,  and  denied 
that  it  had  ever  had  any  dealings  witii  plaln- 
tlfr  at  all,  but  claimed  that  it  was  a  Mis^s- 
slppl  corporation,  not  authorised  to  do  busi- 
ness In  tills  state,  and  that  whatever  trade 
had  been  made  or  tiansactlini  had  with  plain- 
tiff was  by  one  R.  W.  Fagan,  the  defendant's 
president  Fagan.  tiie  president,  so  testlfled, 
but  further  admitted  that  he  was  in  the  active 
management  of  defmdant's  business,  that  ot 
selling  automobiles;  tbat  the  car  sold  and 
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dellTved  to  ptaintlff  wu  the  proper^  of 
defendant  l>^oi«  be  Krid  It  to  plalntlfl;  that 
the  d^endant  company  having  no  UcHise  to 
do  bnslness  In  this  state  and  not  baring  com- 
plied with  the  statutes  of  thla  state,  In  r^ard 
to  license,  that  he  carried  on  this  boslneBs 
over  in  Alabama  as  an  Individual,  and  that 
he  was  responsible  to  the  corporation  tor  the 
business ;  that  he  simply  paid  the  money  over 
to  It  when  the  sales  were  made ;  that  In  the 
sale  of  this  car  the  proceeds  were  turned  into 
defendant's  business;  that  he  did  not  tell 
the  plaintiff  that  be  was  doing  business  Indl- 
Tidnally  or  for  the  corporation.  Under  the 
erldeQce,  It  was  a  quesUoa  for  the  jury  to  say 
whether  the  t^reaeotatioos  were  made;  if 
BO.  where  they  ftilse,  and  whether  or  not  R. 
W.  Fagan  wa«  acting  for  himself  or  as  presi- 
dent of  the  d^endant  company,  merdy  using 
a  subterfuge  to  evade  the  corporation  laws  of 
this  state. 

[3]  Count  A  was  subject  to  the  demurrer 
interposed,  but  the  evidence  Is  without  con- 
flict that.  If  plaintiff  was  entitled  to  recover 
at  all,  recovery  could  be  had  on  the  common 
counts  as  filed,  upon  whldi  Issue  was  Joined. 
Thla  being  true,  and  the  only  issue  under  the 
complaint  being  as  to  the  ansount  thus  due, 
prejudicial  error  cannot  be  Imputed  to  the  ac- 
tion of  the  trial  court  In  overruling  demurrer 
to  a  special  count  which  Imperfectly  sets  up 
the  plaintiffs  claim,  when  this  count  claimed 
no  more  than  the  amount  ehown  by  the  evi- 
dence to  he  recoverable  under  tbe  common 
coants.  and  the  evidence  ft>r  plaintiff  snstain- 
ed  evety  allegation  necessary  to  a  recovery 
under  such  counts.  Barnes  v.  Marshall,  1S3 
Ala.  M,  69  South.  436;  Kellar  t.  Jones  St 
Weedoo,  106  Ala.  417,  72  South.  80 

Count  B  Is  in  the  Code  form  and  is  suffi- 
cient. 

[4]  The  third,  fourth,  fifth,  sixth,  and 
eeraitb  assignments  of  error  are  not  insisted 
upon  In  brief,  and  therefore  are  waived. 

[B]  There  was  evidence  tending  to  show 
that  Fagan  was  acting  for  the  corporation, 
and,  under  this  phase  of  the  evidence,  charge 
2  as  requested  by  the  defendant  was  mislead- 
ing, and  its  refusal  was  not  wror.  Brooklj-n 
Jj.  Ins.  Ga  V.  BledscB,  fi2  Ala.  688;  Citizens' 
Nat.  Bank  t.  BncUult,  14  Ala.  App.  Ml.  71 
South.  82. 

[I,  7]  Charge  3  as  requested  by  defendant 
was  bad,  in  that  It  gave  undue  prominence  to 
tbe  testimony  of  the  witness  Fagan  and  was 
also  argiunentatlve.  Its  refusal  was  not 
error. 

(t,  t]  Charge  6  was  misleading,  and  this 
qnestlon  was  folly  covered  by  the  court  in  Its 
oral  charge.  '  • 

Chaise  8  was  fully  covered  by  the  court's 
oral  charge,  and  Its  refusal  as  requested  was 
not  error. 

Tbe  questions  In  this  case,  as  to  whether  a 
fraud  had  been  practiced  on  plaintiff,  and  as 
to  whether  such  practice  was  by  the  defend- 
ant or  Its  i^realdent  and  manager,  acting  in- 
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dlvldiially*  wen  qoMttont  ct  Act  tar  tb»  • 
Jury,  and  from  the.  teetlmony  as  disclosed 
by  the  bill  of  ezc^Mions  there  was  ample  evl- 
dence  to  sustain  the  verdict,  and  therefore 
the  motion  for  a  new  trial  was  propaiy  orov 
ruled. 

[19]  While  Pagan  did  not  ooofesa  that  ha 
was  doing  the  business  Individually  to  avoid 
paying  corporation  taxes,  he  did  testify  that 
his  company  had  no  license  to  do  business  in 
Alabama ;  that  It  had  not  oHOplied  with  the 
corporation  laws  of  this  state,  and  for  that 
reason  he  carried  on  this  buidness  in  Alabama 
as  an  Individual ;  that  he  waa  re^nslble  to 
tbe  corporation;  and  that  he  ^ply  paid  the 
money  over  to  the  corporation.  It  was  shown 
(h&t  be  and  others  working  under  him  while 
in  the  employ  of  the  corpwatloo  sold  many 
cars  In  Alabama.  In  view  of  these  facts,  it 
was  permlssdble  for  counsel  to  contend  In 
argument  that  Fagan  had  confessed  that  he 
was  dolUK  the  business  individually  to  avoid 
paying  corporation  taxes. 

We  find  no  error  in  tbe  record,  and  tba 
Judgment  Is  affirmed. 

Afflrmed. 


8AMDBB80N  r.  STATB.   (8  DIt.  612.) 

(Coart  of  Appeals  of  Alabams.   June  4,  1918.) 

CanfiNAL  Law  4=31000(14) — Mattebb  Bx- 
vzKWABix— Bm,  or  BzospTioNa 
In  absence  of  a  bill  at  eaceptkms  court  can- 
not intelligently  pass  upon  chwrges  refused,  al- 
though made  a  part  of  record. 

Appeal  from  Circuit  Court,  Limestona 
County;  B.  C  Brlckell,  Judge. 

Peck  Sanderson  was  convicted  of  crime, 
and  he  appeala  Affirmed. 

r.  Loyd  Tate^  Atty.  Geo.,  for  tbe  Stata 

SAMFORD.  J.  In  the  absence  of  a  blU  of 
exceptions,  the  court  cannot  Intelligently  pass 
upon  the  charges  refused  to  defendant,  al- 
though made  a  part  of  the  record.  The  rec- 
ord seems  in  all  things  regular. 

Afflnned. 


OULLATT  V.  STATE.    (T  Wv.  B0».) 

(Court  of  Appeals  of  Alabama.  June  11, 191&) 

Cbzuinal  Law  «=>1131(3)— Apfial--Stbie- 
iHo  Case  ntoM  Docket. 
Where  Code  1907.  i|  6244.  62tS0,  6266.  as 
to  appeal  from  judemeot  of  conviction,  have 
not  been  complied  with,  there  is  no  record  prop- 
erly before  tne  court,  and  motion  of  Attorney 
General  to  dismiss  appeal  cannot  be  granted, 
but  the  cause  wUl  be  stridmn  from  docket  ex 
mero  motu. 

Appeal  from  Circuit  Court,  Chertdcee  Gonn- 
ty;  W.  W.  Haralson,  Judge. 

J.  A.  Oullntt  was  Indicted  and  convicted 
for  in-actlcing  medicine  without  license.  The 
cause  Is  submitted  on  motion  of  the  Attorney 
General  to  dismiss  the  appeaL  Mcttton  de- 
nied, and  cause  strlAen  from  dotftet. 
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F.  Loyd  TaJbe,  Attf.  Qm.,  and  Bmrnett  8. 
!nilgpai.  Ant  Attar*  Gen.,  tor  the  Stat& 

SAHFORD,  J.  Olie  motion  of  the  Attor^ 
ney  <3eu«ral  cannot  be  granted,  for  tbe  rea' 
son  that  there  la  nothing  In  the  record  to 
ehow  that  an  an><aL  was  tokoi,  vlthont 
whldi  the  record  la  ImintHKrly  here.  Beo- 
tlon  6244  ot  the  Code  oC  1907  provldea  for 
an  appeal  from  a  Judgmoit  of  conviction  In 
a  criminal  case.  Bectloa  ^60  <xC  the  Code 
provides  the  manner  of  taking  appeals.  Sec- 
tion 6255  provides  for  the  transcript,  when 
the  reaulremenfai  €it  the  preceding  aectlons 
have  been  complied  with.  Until  Qusy  are 
compiled  with,  there  ia  no  anthiwlty  for  the 
clerk  to  make  and  forward  ttie  transcript, 
or  for  the  clerk  of  this  conrt  to  file  It  here. 

The  moti<m  of  the  Attorney  G^eral  la 
orerruled,  and  the  conrt  ex  mero  motu  or- 
ders the  cause  stricken  from  the  docket. 

Cause  stricken  from  docket. 


DTATn  «x  rel.  PRICE  t.  QAZJiAWAT. 
(8  DiT.  594.) 

(Omut  of  Appeals  of  Alabama.  May  28.  IftlS.) 

Qiro  Wabbahto  ^»62— Afful— JimaHEifT 
ON  DEmnutxa. 
Appeal  is  not  authorized  from  judgment  of 
the  court  Buataioins  demurrer  to  complaint  in 
quo  warranto,  Code  1907,  |  2843,  authorizing 
appeal  only  from  order  of  tbe  judge  on  prelimi- 
nary consideration  of  the  petition,  and  section 
S47D  from  final  judgment  disiraainf  of  the  case. 

Appeal  frcHu  Circuit  Court,  lAuderdale 
County;  C.  P.  Almon,  Judge. 

Proceedings  by  the  State,  -on  relation  of  P. 
I.  Price,  against  W.  J.  Callaway.  From  an 
adverse  lodgment,  the  State  appeals.  Ap- 
peal  dismissed. 

A  A  Wllllama.  at  Florence  fur  aK>ellant 
R.  T.  Simpson,  of  Flormoe,  for  am»ellee. 

BROWN,  P.  J.  An  appeal  Is  not  author- 
ized from  a  judgment  of  the  court  on  demur- 
rer, in  a  QUO  warranto  proceeding,  In  ad- 
vance of  a  final  judgment  of  the  court  dis- 
posing of  the  case.  Section  2843.  Code  1907, 
only  authorized  an  appeal  from  the  order 
of  tbe  judge  of  the  court  on  the  preliminary 
consldraiiLtlon  of  the  petition  (State  ex  rel. 
Crow  V.  Crook,  Judge.  123  Ala.  657, 27  South. 
334),  while  section  5470  provides  for  appeals 
from  the  final  Judgment  of  the  court  dies>os- 
Ing  of  the  case. 

Tbe  judgment  here  merely  sustains  the  de- 
murrer to  the  complaint,  and  this  court  is 
without  jurisdiction  to  review  that  order 
on  this  appeal. 

A  judgm^t  will  be  entered,  dismissing  the 
appeal. 

Appeal  dlsmlaaed. 


COLBERT  T.  STATE.   (8  DIt.  611.) 
(Conrt  of  Appeals  of  Alabama.  Uay  28, 1918.) 
CanniTAL.  Law  ^>1182— Aitku— AnrxBK- 

ANCB. 

Appeal  being  upon  record  proper,  and  pro- 
ceedings appearing  regular  in  every  respect, 
judgment  will  be  affirmed;  certificate  of  clerk 
showing  that  more  than  90  days  have  elapsed 
since  Judgment  of  conviction  and  notatioa  of 
appeal,  and  that  no  bill  of  exceptions  has  been 
presented. 

Appeal  from  Circuit  Goort,  Umestoiie 
County;  B.  C.  BridteU.  Judge. 

William  Colbert  was  convicted  of  mlBce9- 
enation.  and  appeala.  AiBnned. 

F.  Loyd  l^te,  Atty.  <3ai.,  for  the  State. 

BBIOEEN,  J.  This  appeal  Is  on  the  rec- 
ord proper,  without  a  bill  of  exceptions.  The 
proceedings  appear  regular  In  every  respect, 
and  show  a  judgment  of  conviction,  finding* 
the  defendant  guilty  of  the  offense  of  mis- 
cegenation, following  a  verdict  of  the  jury. 
The  record  also  shows  a  sentence  Imposed 
upon  the  defendant  in  due  form,  smt^cing 
him  to  Imprisonment  in  the  penitentiary  for 
a  term  of  3  years.  The  certificate  of  the 
clerk  shows  that  more  than  90  days  have 
elapsed  since  tbe  Judgment  of  conviction  and 
notation  of  appeal  by  defendant,  and  that  no 
bill  of  exceptions  has  been  presented.  No 
error  appearing  in  the  record,  tbe  Judgmoit 
is  therefore  afflimad. 

Affirmed. 


PBATB7  r.  ETCATB.   (jS  Dir.  288J 

(Court  of  Appeals  of  Alabama.  Hay  14,  ma) 

CaiMnTAi,  Law  ^s>1094— Appeai^Absbncb 
OF  Bnx  or  BxcEpnoNS. 
On  wpeal  on  the  record  proper  without  bill 
of  ezcepDons,  where  there  is  nothing  in  the  rec- 
ord authorizing  a  reversal,  the  judgment  will 
be  affirmed. 

Appeal  from  C&rcult  Court,  Bhnore  Coun- 
ty; Leon  McGord,  Judge. 

Elmore  Peav^  waa  ooiiTlcted  of  forgery 
In  the  seoond  degree,  and  he  a^pMls*  Af- 
firmed. 

F.  Loyd  Tate.  Atty.  Qea.,  tar  the  State. 

BRICKEN,  J.  The  defendant  was  indict- 
ed, tried,  and  convicted  of  the  offense  of 
forgery  in  the  seoond  degree,  and  was  sen- 
tenced to  imprisonment  In  the  praltentlary 
for  a  term  of  two  year.  This  appeal  Is  up- 
on the  record  proper,  witluut  a  bill  of  ex- 
ceptions. We  find  nothing  in  the  record  au- 
thorizing a  reversal  of  the  Judgment  from 
which  the  appeal  la  takoi.  Tbe  jodgmMit  Is 
therefore  afarmed. 

Affirmed. 
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PULI£N  T.  OITT  OF  SEIiUA.  (2  DlT.  168.) 
(Goort  of  Appeals  of  Alabama.  May  7,  191&) 
Mdricipal  Cobpokatzorb  ^=>6M(2)— Opua.- 

Tioif  or.  Automobiles  ~  Pashino  Stbist 

Cab-Obdinancb  akd  Statdtb. 
City  ordinaoce,  Fequirinr  operator  of  mo- 
tor Tehicle  to  atop  not  leae  than  foot  from  rear 
of  lay  street  car  takioe  on  or  letting  off  pas- 
sengers,  is  raUd,  thon^  Acta  1911.  p.  641,  I 
19,  providea  that  in  paasinc  atreet  car,  atoppea 
to  allow  paasengera  to  allEnt  or  embark,  oper- 
ator motor  Tehidft  atulTtlow  down  and  atop 
if  aecMMUT* 

Appeal  from  Olveult  Court,  Dallas  County; 
J.  B.  Svans,  Jadge. 

C.  J.  Pnllen  was  convicted  of  Tlolatlng  an 
ordinance  of  tike  Clt7  ot  Selma,  prohibiting 
latomoblles  from  passing  street  cars  taking 
on  or  letting  off  passengers,  and  he  appeals. 
Affirmed. 

Arthur  M.  Pltt^  of  Selma.  for  iQpellant 
Leo  Leva,  of  Selma,  for  appellee. 

BBICKKK,  J.  The  defendant  was  tried 
and  oHiTlcted  of  violating  an  ordinance  of 
the  dty  of  Selma  "to  pr<Alblt  automobiles 
from  passing  street  cars  while  taking  on  or 
letting  off  passengers." 

The  main  question  presented  on  this  ap- 
peal Is  whether  or  not  this  ordinance  Is  val- 
Iil.  The  demurrers  to  the  complaint  filed  by 
the  city  raise  this  questUm,  It  being  Insist- 
ed by  the  appellant  that  the  ordinance  Is  null 
and  void  because  it  Is  In  conflict,  and  is 
therefore  inconsistent  with  the  general  laws 
of  the  state,  the  contention ,  being  that  the 
dty  ordinance  In  questlMi  requires  the  oper- 
ator of  a  motor  vehicle  to  bring  his  car  to  a 
complete  stop  not  less  than  one  foot  from  the 
rear  of  any  Btreet  car  that  Is  talcing  on  or 
letting  off  passengers,  while  the  state  law 
(Acta  1911,  p.  641,  1 19)  providea  that: 

"In  approaching  or  passing  a  car  of  a  atreet 
nOway  wUeb  has  been  stopped  to  allow  paa- 
Nscers  to  aliriit  or  embanc,  tbe  <^»erator  of 
crny  motor  veblclo  shall  alow  down,  and  if  it 
IS  necessary  Ibr  the  safMy  of  tiie  public,  he 
rittll  brbif  said  veUele  to  a  full  stop." 

'  TUs  statute,  as  wen  as  the  ordinance  In 
QMBtton,  was  passed  for  the  safety  of  pas- 
scngers  getting  on  or  off  of  street  cars.  In 
tbis  respect  there  Is  no  conflict ;  to  tbe  con- 
trary, Am  state  law  and  the  'tits  ordinance 
are  In  perfect  accord.  And  we  are  of  tbe 
opinion  that,  simply  because  the  ordinance 
prorldes  a  somewhat  different  method  of 
com^ylnc  with  thte  law,  and  ther^me  ac- 
oompUshea  the  manifest  purpose  both  of  the 
statute  and  of  the  ordinance,  it  cannot  be 
said  Uiat  the  one  la  inctmslstrait  with  the 
othn,  and  should  therefore  be  stricken.  Nei- 
flier  can  It  be  said  that  the  ordinance  in- 
frtnges  the  spirit  or  Is  in  any  manner  repus- 
nant  to  the  general  laws  of  the  state  bearing 
□p<Hi  this  question.  '"The  fact  that  an  ordi- 
nance enlarges  upon  the  provisions  of  a  stat- 
ute by  requiring  more  than  tbe  statute  re- 


quires creates  no  conflict  therewith,  unless 
the  statnte  limits  the  requirement  for  all 
cases  to  its  own  prescriptions."  B.  B.,  Lk  ft 
P.  Co.  T.  HUbrat  (Sup.)  78  South.  22S;  Adler 
V.  Martin,  179  Ala.  97.  113,  B9  South.  597; 
Borok  V.  Birmingham.  191  Ala.  75,  67  South. 
389,  Ann.  C&a.  1916C,  1061 ;  Turner  v.  Une- 
vlUe,  2  Ala.  App.  454,  56  South.  603. 

The  ruling  of  the  trial  court  t>elng  In  har- 
mony with  the  views  herein  e^ressed  it  fol* 
lows  that  the  judgment  of  conviction  must 
be  afflrmed. 

AfBrmed. 


DAVIDSON  et  al.  V.  SMITH.   <6  Dlv.  844.) 
(Court  of  Appeals  of  Alabama.   May  7,  1918. 
Behearing  Denied  June  11,  1918.) 

Pbxhoipaz.  Ann  Aoxnr  ^s»188(V  —  Tobt  v 

Aoknt—Pleadin  o. 
Complaint  by  tenant  against  landlord,  al- 
leging defendant  s  autht^ized  agent,  while  in 
line  and  scope  of  authority,  collecting  rent, 
struck  plaintiff  was  defective,  aa  failing  to  al- 
lege agwt  was  acting  hi  line  and  scope  of  bis 
authority  as  sndi  when  the  assault  was  made.  * 

Appeal  frcwi  Clreqlt  Oourt,  Jefferson  Coun- 
ty; C.  B.  Smith,  Judge. 

Action  by  Sissle  Smith  against  W,  S.  Da- 
vidson and  athm  for  aaaanlt  and  battery  by 
an  agent.  From  Judgment  tor  plaintiff,  de- 
fendants at^)^!.  Beversed  and  remanded. 

William  A.  Jacobs,  of  Birmingham,  for  ap- 
pellants. McArthur  &  Howard,  of  Birming- 
ham, f<H>  appdlea 

SAMFORD,  J.  Tbe  complaint  as  original- 
ly filed  contained  three  counts,  but  after  tbe 
evidence  was  In  the  plaintiff  amended  the 
complaint,  by  striking  out  counts  1,  2,  and  3* 
and  by  adding  count  4,  which  Is  In  the  fol- 
lowing words: 

"Plaintiff  claims  of  defendant  the  sum  of  $10,- 
000,  for  that  heretofore,  to  wit,  on  the  24th 
day  of  February,  1916,  defendant  Anna  L.  Da- 
Tidson  was  the  owner  of  a  boildinK  located  at 
605  North  Twenty-First  street,  in  Birmingham, 
Alabama,  and  ^intift  says  she  was  a  tmant 
or  occupant  of  said  building  at  said  time  and 
T^ace,  and  while  defendant's  anthtn^sed  agent, 
WilHe  S.  Davidson,  was  in  the  line  and  scope 
of  his  authority  aa  such  agent  in  and  about  the 
dnties  of  attemptinc  to  cdlect  ber  (defendant's) 
rent,  he  committed  acts  of  violence  upon  -  the 
person  of  plalntUf  as  follows:  Struck  her  a  blow 
with  his  fist,  violently  pushed  her  about  the 
house,  causing  her  ph^cal  suffering,  mental 
anguish,  and  pain,  putting  ber  to  expenee  of  a 
doctor,  causing  her  to  be  permanently  less  aUe 
to  work  as  theretofore.  Plaintiff  avers  that  the 
aforesaid  suffering  and  damages  were  caused 
wozimately  from  the  acts  of  violmce  as  afore- 
Said." 

This  count  wa;  demurred  to,  and  the  de- 
murrer was  overruled.  The  count  was  de- 
fective, in  that  it  falls  to  allege  that  the 
agent  was  acting  In  the  line  and  scope  of  his 
authority  as  such  agent  when  the  assault 
was  made.  There  is  a  marked  distinction  be- 
tween an  act  done  by  a  serront  during  his 
employmtait  and  an  a'bt  dme  within  tlie  scope 
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of  his  employment  Bowen  t.  I.  G.  R.  B., 
136  Fed.  S06.  68  C.  C.  A.  444,  70  I/.  B.  A.  91fi; 
Hardeman  t.  Williams,  150  Ala.  415,  4S 
Soath.  726. 10  L.  R.  A.  (N..S.)  653. 

For  tbe  error  pointed  ont,  the  Judgment  Is 
reversed,  and  the  caose  Is  remanded. 

Reversed  and  remanded. 


HIZiLt  Sheriff,  et  aL  v,  BLMOBD. 
a  Div.  201.) 
(Conrt  of  Appeals  of  Alabama.    May  7,  1918.) 

1.  EXECTmOK  $=»470  —  WBOKOrCL  Lbtt— 

Special  Pleab— Dimubbeu. 
Special  pleas  to  ootuts  for  trespass  and 
conversioD,  confessing  the  taking,  but  alleging 

firoperty  was  taken  under  legal  process,  regu- 
arly  issued  out  of  court  ot  competent  juri»- 
dicdon,  against  execution  defendant,  but  not 
atleging  property  was  hiSt  vere  demurrable. 

2.  Execution  «=»471  —  Wbongful  Levy  — 
TiTU:  Evidence. 

In  action  in  trrapass  and  conTersion  for 
wrongful  taking  of  personalty  on  execution 
against  plaintifrs  husband,  soorce  of  plaintiff's' 
title  was  relevant,  and  it  was  competent  for 
her  to  prove  by  a  witness  sbe  obtained  money 
with  which  proper^  was  bought  from  ber 
father. 

3.  Trial  «=»54(3)  —  WaoNarnL  Iavt  — 

IiHaTATION  TO  ImPEACHHBKT. 

In  action  for  wrongful  taking  of  plalntHTs 
persMialty.  on  execution  against  her  busband, 
where  busband,  on  cross-examination  by  defend- 
ants, was  asked  if  be  bad  other  convetsatioDS 
with  tb«tn  in  which  he  claimed  property,  ques- 
tion and  negative  answer  were  prcq;»erl7  limited 
to  Impeachment  of  his  testimony. 

4.  Execution  ^=>471— Tbbspass  iva  Wbonq- 
ruL  Levy— Evidence. 

When  indonnitor  is  joined  with  aherifl  In 
trespass  for  wrongful  levy,  bond  and  other  facts 
tending  to  show  participation  in  or  ratification 
of  levy  are  admissible. 

6.  Execution  «=»471  —  WBONam,  Lett  — 
Evidence. 

In  action  for  wrongful  taking  of  personalty 
on  execution  against  ^aintiFs  busband,  mort- 
gage given  by  plaintiff  before  levy  against  hus- 
band  was  admissible  as  tending  to  refute  de- 
fendants' contention  abe  did  not  daim  property 
until  after  levy. 

6w  Appeal  and  Ebbob  g=»l(H8  (5)— Habmt.ess 
Ebbob— Evidence. 
In  action  for  wrongful  taking  of  plaintiffs 
person^ty  on  execution  against  her  husband, 
question  to  defendants'  witness,  if  he  had  not 
had  trouble  with  execution  defmdant  In  regard 
to  mortgage,  if  error,  was  hannlesa;  witness 
answering  in  negative. 

7.  Evidence  «=>317(5)--Impued  AoioaaiON— 
Statement  Not  in  Pbesence. 

In  action  fw  wrongful  taking  of  plaintiff's 
perwmalty  on  execution  against  iiuri)aDd,  con- 
versation between  two  perrons,  as  to  what 
plaintiff's  husband  had  said  to  them  as  to  own- 
ership of  property  when  plaintiff  was  not  pres- 
ent, was  immaterial,  incompetent,  and  Illegal. 

8.  Trial  ^=9203(4)— I  nbtbuoiiok—Belatxon 
TO  Count  Withdeawn.  ' 

A  charge,  requested  by  defendant,  relating 
to  a  count  withdrawn  from  the  jury,  was  prop- 
erly refused. 

9.  EiKCOTioN  «g=»462  —  Wbonoeux.  Levy  — 
LiABiixrr. 

If  any  part  of  property  levied  on  was  prop- 
erty of  execution  defendant's  wife  when  sher- 
iff levied  and  took  It,  sheriff  and  Judgment 


creditor  who  Instigated  levy  are  llaUa  to  wUa 

for  value. 

10.  BxMUTioH  «s>4S9  —  Xmrx  on  Win's 
Pbopektt. 

Neither  the  sheriff  nor  any  one  else  was 

Justified  in  taking  ber  pw^ierty  from  a  wife, 
under  any  writ  from  tbe  court  or  otherwise,  di- 
rected against  her  husband. 

Appeal  from  Circuit  Court  Washington 
County;   H.  H.  McOlelland,  Special  Judge. 

Action  by  Maggie  Elmore  against  h.  F. 
Hill  as  sheriff  and  ladlvldaally,  and  P.  J. 
Beech,  Jr.,  in  trespass  and  ocmveralon.  Judg- 
ment for  pbdnttll^  and  defendanta  i^tpeal. 
Aifinned. 

Beech  had  procured  a  Judgment  against 
P.  B.  Elmore,  and  he,  together  with  the  sher- 
iff and  several  others,  went  to  the  home  of 
Elmore,  and  levied  upon  oxen  and  a  mule. 
Mrs.  Elmore  claimed  the  mule,  and  forbade 
them  taking  it  Hill  replied  that  he  had  a 
bond,  and  was  oMUed  to  take  It.  The  evi- 
dence disclosed  some  show  of  force  and  re- 
sistance. •  The  following  charges  were  refus- 
ed to  defendant:  The  affirmative  charge  as 
to  eoch  count  of  the  compla,lnt  The  fol- 
lowing charges  were  given  for  plaintiff: 

(2)  If  yon  are  reasmably  satisfied  from  tbe 
evid«u»  that  any  part  of  the  property  in  this 
case  was  the  pnxterty  of  Manie  Samore  at  tbe 
time  when  tbe  sheriff  levied  nis  execution  and 
took  the  property,  then  your  verdict  roust  be 
tor  ^inuff,  for  the  valne  of  the  property. 

(3)  If  you  are  reasonaUy  satisfied  from  thtf 
evidence  in  this  ease  that  the  property  c(»uist- 
ed  of  one  bay  mule,  and  two  oxen,  were  tbe 
property  of  Maggie  Elmore  on  the  night  ot 
October  10.  1918.  when  tfaer  were  talnn  by  the 
sheriff,  then  your  verdict  will  be  for  plaintifl 
for  the  value  of  $150,  witii  hiterest  from  Oc- 
tober 10,  1913,  up  to  this  date. 

(4)  If  you  are  reasonably  satisfied  from  the 
evidence  in  this  case  tliat  tm  property  was  the 

Sropertj  of  Mrs.  Maggie  Elmore  on  October  10, 
913,  then  n^tber  the  sheriff  nor  any  one  else 
was  justified  in  taking  tbe  proipeity  from  ber 
under  any  writ  from  the  court  or  otherwise,  di- 
rected against  ber  husband,  P.  R.  Elmore,  and 
your  verdict  will  be  for  plaintiff! 

It  was  agreed  that  the  value  of  the  mule 
was  $100,  and  that  of  the  oxen  $50  at  the 
time  of  the  taking.  Action  by  plaintiff,  dalm- 
Ing  damages  for  the  wrongful  taking  of  per- 
sonal property.  From  a  Judgment  for  plain- 
tiff,  defendant  aH>eal8. 

Joe  H.  Pelham,  Jr.,  of  OhatxKn,  tar  appel- 
lants. Granade  ft  Granade,  of  CSmtom.  for 
appellee. 

■SAMFORD,  J.  [11  1  and  2.  miecomiAaInt 
was  In  four  counts,  three  In  trespaBs  and  one 
tor  conversion.  The  trespasa  counts  avetw 
red  the  wrongful  taking  and  tbe  count  for 
conversion  alleged  the  conversion  of  certain 
personal  property,  to  which  defendant  Inter- 
posed the  plea  of  the  general  Issue,  and  tw<* 
special  pleas,  confusing  the  taking,  but  al- 
leging that  the  property  was  taken  under  le- 
gal process  regularly  Issued  out  of  a  court 
(tf  ccHupetent  Jurisdlctlm  against  P.  B.  El- 
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QMie,  Imt  tb»  pIe«B  did  not  allege  that  the 
property  levied  on  was  tbe  property  of  P.  R. 
Elmore,  the  defendaat  in  execution.  For 
this  reason  the  demurrer  was  properly  sua* 
taincd. 

[2]  3.  The  source  of  i^intlfiTs  title  to  the 
prt^erty  was  relevant,  and  hence  It  was  com- 
petent for  plalntier  to  prove  by  a  witness 
that  plaintiff  obtained  the  money  with  which 
the  property  was  bought  from  her  father. 

13]  4.  The  witness  P.  B.  Elmore,  while  be- 
ing cross-examined  by  defendant,  was  asked 
the  questl<Hi  If  he  had  other  conversations 
with  d^^dants,  in  which  he  claimed  to  own 
the  pn^rty.  The  witness  answered.  No. 
This  question  and  answer  was  limited  to  the 
impeachment  of  the  testimony  of  the  witness. 
There  was  no  error  In  this  rulli^.  Hla 
claim  of  ownership,  in  the  absence  of  plaln- 
tur,  would  not  affect  her  title  or  rights  In 
ftp  property. 

[4]  5.  When  indemnitor  Is  Joined  with  the 
sheriff  In  a  suit  of  trespass  for  a  wrongful 
lery.  the  bond  and  other  facts  tending  to 
show  participation  or  ratlflcatton  oC  the  levy 
are  admissible.  Skipper  v.  Reeves,  93  Ala. 
332. 8  Soath.  804;  Ullman  v.  Hyrlck,  es  Als. 
832,  8  South.  410. 

[I]  6.  The  mortgage  given  by  j^alntlff  la 
Sqitemb^  prior  to  the  levy  of  the  execution 
tgiSngt  P.  B.  Ehnore  was  admissible  u  toad- 
lug  to  r^te  the  contwtton  of  the  d^imd- 
tnts  Uiat  slie  did  not  daim  to  own  ttie  prop, 
erty  until  after  the  levy. 

7.  Hie  motion  by  tiie  defendant  Beech  to 
exclude  all  of  plalntUTs  testimony,  so  far 
as  the  testimony  affected  him,  was  properly 
orerruled.  He  was  shown  by  the  evidence 
to  have  aided,  encouraged,  and  instigated  the 
trespass. 

[1]  8.  The  question  asked  defendant's  wit- 
ness if  he  had  not  had  trouble  with  Pearce 
Elmore  in  regard  to  a  mortgage,  If  error,  was 
without  Injury,  as  the  witness  answered  that 
he  had  not. 

171  9,  10,  and  11.  The  conversatlwi  be- 
t^veen  Richardson  and  Holcomb,  as  to  what 
the  plaintiff's  hnsband  bad  said  to  them  as 
to  the  ownership  of  the  property  levied  on, 
at  a  time  when  plaintiff  was  not  present, 
was  properly  excluded,  as  being  immaterial, 
huxHnpetent,  and  iU^rol- 

12.  The  question  propounded  by  plaintiff 
to  the  defendant  Beech,  "Did  Mr.  Hill  tell 
you  of  the  contents  of  the  conversation  over 
ttie  phone?"  was  without  Injury,  as  the  wit- 
ness answered  In  the  negative. 

13.  What  Holcomb  might  have  said  In  a 
ponversatlon,  where  plaintiff  was  not  pres- 
ent, was  not  competent  evidence,  as  tending 
to  dii^-ore  the  title  of  plaintiff. 

[1]  14.  It  was  cfHupetent  for  plabitUC  to 
by  the  defendant  Hill  that  at  the  time 
be  made  the  levy  he  was  Indemnlfled  by  the 
other  defendant  Authorities  supra.  It  was 


not  error  to  refuse  the  fifth  charge  at  the  re- 
quest of  the  defendant.  This  charge  related 
to  the  fifth  count,  which  had  been  withdrawn 
from  the  Jury.  Charges  numbered  7,  8,  and 
9  were  the  affirmative  charges  for  defendants 
as  to  counts  1,  2,  and  3,  and  were  properly  re- 
fused. 

[9, 10]  Charges  2,  3,  and  4,  given  at  the 
instance  of  plaintiff,  assert  correct  proposi- 
tions law  as  applied  to  this  case,  and  the 
giving  of  th^  as  requested  was  not  error. 

There  Is  no  error  In  the  record,  and  the 
judgment  is  affinned. 

Affirmed. 


MANLEY  V.  STATE.   (8  Div.  652.) 
(Court  of  Appeals  ct  ALiu^mf.  jou  U.  1818.) 

1.  HomciDK  ^176— Assault  to  HtntoBs— 
Natube  asd  Extent  of  Wousrt>— Admissi- 

BILTTT. 

In  proeecntifni  for  assault  to  marder,  testi- 
mony of  victlni  as  to  natnre  and  extent  of  wound 
inflicted  upm  him  by  defendant  was  admlssiUe. 

2.  Gbihinal  Law  4se>863— Admisbion  or  Tas- 
TIMONT— Kxs  QtmM. 

'Where,  in  prosecution  tor  assault  to  mur- 
der, d^endant's  father  testified  that  immediately 
after  shooting  d^todant  went  up  the  road 
with  B.,  overruling  objection  to  question  as  to 
what  B.  had  in  his  hands,  and  answer,  "Noth- 
ing that  I  Iinow  of,"  was  without  error;  the 
matter  being  port  of  res  gestte. 

3.  HoiacioE  ^s>3Dl— iNSTBUcnoHS— Derenbe 
OP  Akotheb. 

In  prosecotion  for  assault  to  murder,  de- 
Cradants  reqnested  charge  that,  if  defendant's 
fathw  reified  to  victim,  "You  are  another," 
when  victim  called  him  a  liar,  it  would  not  cat 
off  right  of  father  to  defend  himself,  or  deprive 
his  son  of  right  to  defend  him.  was  argumenta- 
tive, and  pretermitted  propontion  of  father  hav- 
ii^  entered  fight  willfuUy.  and  duty  devolving 
on  him  to  retreat,  and  was  properly  refused. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Emmett  Manley  was  convicted  of  assault 
with  Intent  to  murder,  and  he  appeals.  Af- 
firmed. 

John  A.  Lusk,  of  Guntersvllle,  for  appel- 
lant F.  Loyd  Tate,  Atty.  Gen.,  and  David 
W.  W.  Fuller,  Asst  Atty.  Gen.,  for  the  State. 

BRICKEN,  J.  The  defendant  was  tried 
and  convicted  of  assault  with  Intent  to  mur- 
der, from*  which  judgmoit  of  conviction  this 
appeal  la  tafcm.  Numerous  exceptions  re- 
served during  the  progress  of  the  trial  are 
conceded  to  be  without  merit  oonnsel  for 
appellant,  and  are  not  Insisted  npon. 

[1,2]  There  la  no  error  In  the  ruling  of 
the  court  on  the  evidence.  The  questlcm 
propounded  to  witness  Davis,  the  party  as- 
saulted, was  for  the  purpose  of  showing  the 
nature  and  extent  of  the  wound  inflicted 
upon  him  by  the  defendant,  and  this  testi- 
mony was  admissible  for  that  purpose.  Hick 
Manley,  fathN-  of  the  defendanl^  testlfled  In 
his  bdhalf.  He  testified,  on  cross-examina- 
tion, among  other  things,  that  "Immedlate- 
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ly  8;fiter  the  shooting  hla  son  tdeS&ndaDt] 
left  with  Bn<*  Rodffli  and  w«it  np  the 
road."  The  defendant  objected  to  the  qnes- 
tlon.  "What  did  Buck  Roden  have  In  his 
hands  r*  The  witness  replied,  "Nothing  that 
I  bnow  of."  Aji  exception  was  reserred  to 
the  OTerruUng  of  the  oh]ectl<m,  and  to  the 
refusal  of  the  conrt  to  exclude  the  answer. 
There  was  no  error  In  this  connection,  for 
the  acts  inquired  about  were  so  closely  con- 
nected with  the  dlfflcnlty  as  to  become  a 
part  of  the  res  gestie,  and,  besides,  nothing 
of  a  prejudicial  nature  resulted  from  the 
question  propounded  or  the  answer  given, 

[3]  The  only  remaining  error  Insisted  upon 
was  the  refusal  of  the  court  to  glre  wrlttra 
charge  B  requested  by  deftfndant  The 
charge  is  as  follows: 

"The  court  diarges  the  jwej  that,  if  old  man 
Mauley  did  reply  to  Davis,  You  are  another,' 
when  Davis  ciaUed  him  a  liar,  this  was  not 
BQch  a  fault  as  would  cut  off  his  ri^t  to  defend 
himself,  or  to  deprive  his  sum  of  the  right  to  de- 
fend him." 

This  charge  was  properly  refused.  It  was 
argumentative,  and  also  pretermits  the  prop- 
osition of  old  man  Manley  having  entered 
Into  the  fight  willingly,  and  also  the  duty 
devolving  upon  him  to  retreat.  I^irther- 
more,  the  principles  undertaken  to  be  em- 
bodied in  this  charge  w«re  fairly  and  sub- 
stantially covered,  by  the  oral  charge  of  the 
court. 

The  record  la  wltboot  error,  and,  no  error 
of  a  prejudicial  nature  occurring  upon  the 
trial  of  this  cause,  the  Judgment  of  the  low- 
er court  is  affirmed. 

Affirmed. 


BRAXTON  v.  OITT  OF  SBMIA. 
(2  Div.  ISO.) 
(Court  of  Appeals  of  Alabama.   June  29,  1918.) 

Licenses  €=>40  —  Offenses  Against  Xii- 
CENSK  Laws— Engaozitekt  IN  "Business." 
Railroad's  section  hand,  who,  mider  orders 
from  foreman,  employed  latwrers  to  take  places 
of  those  who  had  left  employment,  held  not  to 
have  violated  city  ordinance  prohibiting  engage- 
ment without  license  In  busmess  of  seeking  to 
induce  laborers  to  remove  from  city,  out  of 
state ;  "business'  meaning  employment  occupy- 
ing time,  attention,  and  labor  for  purpose  of 
liTelibood. 

[Ed.  Note.— For  other  definltionB,  see  Words 
and  Phrases,  First  and  Sectmd.  Series,  Bnsl- 

ness.] 

Appeal  frcmi  Circuit  Court,  Dallas  Gonn^; 
B.  M.  Miller,  Judge. 

John  Braxton,  on  complaint  of  the  City 
of  Seima,  was  convicted  of  engaging  in  the 
bnalnesa  of  seeking  to  induce  laborers  to  re- 
move frtxn  the  city  to  another  place  outside 
of  the  state  without  first  {ffocurlng  license, 
In  violation  of  an  ordinance,  and  he  appeals. 
Reversed,  and  Judgment  rendered  dlactaarg- 
Ing  defendant. 

Mallory  ft  Hallory.  of  Selma,  for  appel- 
lant Leo  Leva,  of  Selma,  for  appdlee. 


BRICESN.J.  The  appellant  was  tried  and 
convicted  upon  a  complaint  diarglng  him 
with  engaging  In  the  buelnees  of  seeking  to 
Induce  laborers  or  other  persons  to  remove 
from  the  city  of  Selma  to  another  place  out- 
side of  the  state  of  Alabama  without  first 
procuring  a  license  to  carry  on  sut^  business, 
and  in  violation  of  an  ordinance  of  the  city 
of  Selma,  entitled: 

"An  ordinance  to  prescribe  and  fix  Ucenaes  for 
bnsinasaei,  oecapatione,  profesaions,  trades  and 
exhlbiti<ms  in  the  city  oi  Selma,  Alabama." 

The  trial  was  had  upon  on  agreed  stater 
ment  of  facts.  The  facta  may  be  stated  to- 
be  these:  The  am>eUant  was  regularly  in 
the  «npIoy  of  the  Louisrille  ft  NashvUle 
Railroad  Company,  as  a  section  hand,  and 
performed  work  in  that  capacity  along  it» 
line  between  Selma,  Ala.,  and  Pensacola, 
tla.  Just  prior  to  his  arrest  for  the  offam& 
charged  against  him,  and  for  whldi  he  was 
tried,  he  came  to  S^ma  with  other  employes 
of  the  railroad  ctmipany,  npoa  a  pass  Issued 
to  him  and  a  stated  number  of  persona  whose 
names  were  not  shown  on  the  pass.  His  su- 
perior, the  section  foreman  of  the  railroad 
company,  instructed  him  that  should  any  of 
the  employes  acc<Hnpanying  htm  to  Selma  on 
the  pass,  not  return  to  their  work,  to  em- 
I^oy  other  laborers  to  take  thdr  places,  if 
possible,  but  not  to  employ  any  one  who  at 
the  time  was  in  the  service  of  any  one  else. 

The  only  position  whldd  the  appellant  held 
with  the  railroad  company  was  that  of  sec- 
tion hand,  and  for  services  rendered  by  him 
as  such  he  was  paid,  and  not  paid  for  obtain- 
ing labor,  nor  were  bis  wages  based  upon 
the  amount  of  labor  he  should  obtain.  While 
on  his  visit  to  Selma,  the  company  paid  his 
wages  as  a  section  hand,  but  not  otherwise. 
And  while  In  Selma  be  learned  that  some  of 
the  Moploy^  who  accompanied  him  oa  the 
pass  would  not  return,  and,  acting  under  the 
Instructions  of  his  section  foreman,  he  em- 
ployed other  laborers  In  the  city  of  Selma  to 
take  the  places  of  those  not  returning,  to  per- 
form  labor  as  sectlrai  bands  outside  of  the 
city  of  S^a.  He  bad  no  license  from  either 
the  dty  of  Selma  or  the  state  of  Alabama  as 
a  lahor  agent  . 

We  feel  no  hesltan^^^  in  holding  that  the 
facta  do  not  show  tbat  appellant  was  oigaged 
"in  the  boslneBB  at  seeking  to  induce  laborers 
or  other  persons  to  remove  from  the  city  of 
Selma  In  violation  of  the  ordinance,"  as 
charged  in  Uie  C(»nplaint  agaimit  him. 

The  term  "business,"  as  used  both  In  the 
complaint  and  in  the  ordinance,  means  that 
employment  which  occupies  the  time,  at- 
tention, and  labor  of  the  perami  engaged,  for 
the  purpose  of  ft  llTellhood  or  profit  It  Is 
his  calling  for  the  purpose  of  a  livelihood. 
An  occasional  act  of  business  Is  for  the  time 
being  the  man's  business  who  does  the  act, 
but  the  ordinance  requiring  the  license  whldi 
the  appellant  faQed  to  obtain  has  refbrenoe- 
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to  ft  Tccnlar  and  1^1  anployment,  and  not 
one  fbat  la  oceaalonal,  liregnlar,  or  lUegaL 

AS  said  la  Bioora  r.  State,  16  Ala.  411, 
it  la  the  bnslDe88>~the  occupation  or  prof 60- 
don— on  wblcfa  tbe  law  Impoaea  ttie  tax  and 
from  which  it  proposes  to  deriTe  a  revenoo. 
Baa  that  tnislnen  been  engaged  In,  and 
punoed  by  Oie  appellant  for  a  profit  or  aa 
a  meana  of  llTtfUboodl  Tb»  tuita  anawor 
this  question  afflrmatlTely,  No. 

In  Steplinism  r.  Prlmroae,  8  Port.  155.  88 
Am.  Dea  281,  it  la  odd: 

"Dm  term  'banness,*  in  comm<Hi  parlance, 
means  that  emplojrment  which  occnples  the  time, 
attention,  and  labor.  That  which  a  man  occa- 
sionally  engages  in,  as  opportunity  offers,  or 
indination  prompts,  is,  for  the  time  being,  his 
badness;  yet,  so  far  as  the  question  we  are 
examining  is  ccmcemed.  the  law  uses  that  term 
to  indicate  a  regular  and  legal  emplojmeot,  not 
one  that  is  occasiraal,  irregular,  or  Illegal." 

In  Joae^  Bandol^  71  Ala.  606,  46 
Am.  Bep.  847,  where  the  (tnestion  InTolved 
vas  Ow  lecorar  of  |2Q0,  paid  plalntlfl 
to  Band<rtpb.  Jndge  of  prcAMite  at  Montgom- 
ery county,  for  a  license  under  an  act  ea- 
titled  "An  act  to  amend  an  act  to  reaolre 
B  peram  who  flmplon  w  in  uy  way  tWS- 
ta,  laborera  In  tbe  eonnties  of  Dallas,  Perry, 
and  other  counties  therein  named,  for  the 
porpose  of  removing  said  lalwwera  from  the 
state,  to  pay  a  license  tax,"  approred  Feiwn- 
ai7  2. 1879  (lAWS  1880-81,  p.  162),  It  la  said: 

"Single  acts  are  not  licensed,  but  only  a  series 
nf  acts  prosecuted  with  the  intuition  of  'reaping 
a  profit  or  making  a  lirelihood.'  Harris'  Case, 
50  Ala.  127 ;  W^'s  Case,  62  Ala.  19." 

Other  qnotatlons  mlf^t  be  Indnlged,  bat 
these  will  sofilce  to  sftow  that  the  aKMUant 
was  not  engaged  In  tbe  business  of  seeking 
to  Induce  laborers  In  violation  of  the  wdl- 
nance  fixing  licenses  for  businesses,  occupa- 
tions, etc.;  nor  was  the  employing  of  laborers 
by  him  his  occupation.  See,  also,  the  follow, 
log  cases :  Martin  t.  State,  5&  Ala.  34;  Well 
V.  State.  82  Ala.  19;  McCreary  t.  State,  73 
Mi.  480;  Shlff  T.  State.  84  Ala.  464-457,  4 
Sonth.  419;  Momlngstar  t.  State,  136  Ala. 
66,  67,  33  South.  485. 

It  appearing,  on  the  imdl^uted  facts,  that 
the  appellant  was  not  guilty  of  any  olTense, 
the  Judgment  of  conviction  Is  reversed,  and 
one  will  be  here  rendered  discharging  the 
defendant 

Berersed  and  rendered. 


JONES  ct  aL  T.  STATE.   (4  Div.  585.) 
■Court  of  Appeals  of  AlabaoHu  Jnns  29, 1918.) 

1.  Ikdictuznt  Aiin  Infobmation  ^»159(1)— 

NOLIX  FBOSEQUI  AB  AUENDlfENT. 

'SoUe  proseqoi  as  to  three  of  six  defend- 
tnli^  witlioat  the  consent  of  the  other  three, 
did  not  operate  as  a  material  amendment  of 
the  indictment  for  an  offense  committed  by  de- 
f«ndants  wTerally  and  panishable  separately. 


2.  Criminal  Law  *=»877 — OoDnrtNOAWrs — 

OoNvicnoN  or  Onk. 
Offenses  against  the  liquor  laws  by  more 
than  Mie  defendant,  though  perpetrated  by  one 
act,  are  separate  Mfeoses,  and  punhdied  sepa- 
rately, all  [>articipants  in  a  crime  being  several- 
ly liable,  as  if  each  had  done  the  whole  alone, 
ao  that  one  may  be  convicted  and  another  or 
others  acquitted. 

5.  Cbiminai,  I.AW  «=:>303— NoLix  Pboskqui 
AS  DiscoimnuANCK. 

In  a  caae  where  defendants  are  severally  lia- 
ble, nolle  jHToeequi  as  to  one  is  not  a  dlsocmtlna- 
ance  as  to  tbe  othns  jointly  indicted. 
4.  Cbnciir^ii,  Law  ^»303— DiacoNTiif  CAncE— 
Waives. 

If  there  was  a  discontinuance  by  a  nolle 
prosequi  as  to  three  defendants,  the  other  de- 
fendants, by  proceeding  with  trial  without  ob- 
jecticMi,  waived  the  pqinL 

fik  Cbihinai.  Law  «=396&— Judqmbnt— Sevkb- 
AL  Dbxvndants. 
Id  a  prosecution  of  three  defendants  for 
manufacturiiv  liquor  contrary  to  law,  judgmoit 
of  gtdltr  must  be  several  aj^inst  eaen  defend- 
ant 

6.  Coara  «S9292— Gbhukai,  Oaan— LxABZUTT 
OF  Each  DEFinnAHT. 

Each  defendant,  in  a  prosecntion  at  several, 
is  liable  for  all  the  costs,  though  but  one  pay- 
ment can  be  enforced. 

7.  OoBTB  <Bn816— Oanmru  QAaas— Judo- 

HKHT. 

If  defendants,  convicted  of  a  vii^tlon  of 
the  liquor  laws,  had  been  sentenced  tot  costs, 
tbe  sentence  would  have  been  sjj^rtioned ;  but. 
being  confessed  and  secured,  it  is  pn)|>er  to  ren- 
der separate  judgments  tor  the  entire  costs 
against  each  defendant 

Appeal  trcnn  Glrcnit  Court,  Ooffee  Oounty ; 
A.  B.  Foster.  Jndge. 

SlameBt  Jones  and  othera  were  convicted 
of  manufacturing  qpiritoous,  vinous,  or  malt 
ilquora,  and  they  appeal.  Affirmed  in  part, 
and  remrsed  and  lenu^ded  In  part 

The  defendants  were  indicted  In  0ie  same 
indictment  with  three  otliera  oa  a  cfaai^  of 
manofactnrlng  aplrltnoos,  vinous,  or  malt 
liquors  contrary  to  law.  On  the  trial,  as 
shown  by  tbe  Judgment,  there  was  a  nol.  pros, 
entered  as  to.  the  three  ottiers,  and  without 
objection  the  defendants  Interposed  a  plea 
of  not  guilty.  There  waa  vwdlct  and  Judg- 
ment of  convlctlmi,  and  from  the  Judgment 
these  defendants  anreal.  nme  la  no  MU  of 
ezc^lons,  and  the  aiq>eal  Is  on  the  record. 

J.  A.  Camley,  of  Elba,  for  appellants.  F. 
Loyd  Tate.  Atty.  Gen.,  and  Emmett  S.  Tblg- 
pen.  Asst.  Atty.  Gen.,  for  the  State. 

SAMFORD.  J.  The  Judgment  entry  alone 
recites  the  nol.  pros,  as  to  Riley  Wise,  Homer 
Wise,  and  John  Wise,  who  were  jointly  in- 
dicted with  these  defendants,  and  then  pro- 
ceeds to  recite  the  verdict  of  the  jury  con- 
victing these  defendants,  and  the  Judgment 
rendered  thereon,  as  follows: 

"Defendants  Earnest  Jones,  Joe  Williams,  and 
Monroe  Terry  being  in  open  court,  and  to  the 
indictmuit  as  read  to  the  jury  the  def«idants 
each  plead  not  guilty ;  thereupon  came  a  Jury 

of  good  and  lawful  men,  to  wit,   ,  foreman, 

and  eleven  others,  who  upon  tbeir  oaths  do 
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say:  'We,  the  Jorr,  Bnd  defendants  gaOtr  and 
assera  a  fine  of  foO.OO  each.'  It  is  therefore 
onuidered,  ordered,  and  ad^ludged  b;  the  court 
that  the  defendants  are  gailty  as  charged,  and 
that  the  state  of  Alabama,  for  the  use  of  Coffee 
county,  have  and  recover  of  the  defendants  the 
said  sum  of  $1&0.00  (being  «50.00  each),  to- 
gether with  the  coBt  of  this  cause,  for  which  let 
execution  issae.  Hie  defendants  not  paying  the 
fine  and  costs,  there  came  G.  W.  Boles  and  T. 
D,  Wise,  who  together  with  the  defendants  con- 
fess for  the  fine  and  cost,  waiving  their  r^hta 
of  exemptions  aa  to  personal  pmverty.  Sen' 
tence  suspended  pwdlng  aiveal;  bond  fixed  at 
¥300.00." 

[1-4]  The  first  contMitlon  of  appellacta  is 
that  the  nol.  pros,  as  to  the  three  other  de- 
fendants, without  the  consent  of  these  de- 
fendants, operated  as  a  material  amradment 
of  the  Indictment  This  cmitentlon  Is  not 
tenable.  Offenses  of  this  kind,  thou^  perpe- 
trated by  one  act,  are  sei)arate  creases  and 
puolebed  separately.  S^ars  v.  State,  S8 
Ala.  144,  7  South.  46.  The  cases  of  Elliott 
V.  State,  26  Ala.  78,  and  McGehee  v.  State, 
58  Ala.  860,  are  distinguished  In  the  case  of 
Sl^rs  T.  State,  supra.  The  rule  Is  that  all 
participants  in  a  crime  are  severally  liable 
as  if  each  had  done  the  whole  alcne  (2  Bish- 
op, Cr.  Pr.  i  463),  and  one  may  be  convicted 
and  the  other  acquitted  (Segars  v.  State, 
supra ;  Crawford  v.  State,  112  Ala.  1-24,  21 
SoQtb.  214 :  White's  Case,  12  Ala.  App.  162, 
08  South.  521).  Hence,  in  a  case  where  the 
defraidanta  are  severally  liable,  a  nol.  pros. 
OS  to  one  defendant  is  not  a  dlscMitlnuance 
as  to  the  others  jointly  Indicted.  Hie  rule 
would  be  differrait  in  those  cases  where  the 
crime  was  necessarily  Joint,  such  as  CMisplr- 
acy,  card  playing,  riots,  and  the  like,  and  In 
cases  similar  to  Johnson's  Case,  44  Ala.  414. 
McGehee's  Case,  68  Ala.  360,  and  Lindsey's 
Case,  48  Ala.  169.  The  nol.  pros,  as  to  the 
three  other  defendants  In  no  way  relieved 
the  state  of  any  burd^  as  to  these  defend- 
ants, nor  did  It  increase  the  burden  of  their 
defense.  Of  course,  if  it  had  been  necessary 
to  have  connected  the  other  defendants  with 
the  crime,  in  order  to  convict  the  defendant, 
a  differoit  questltm  would  be  presented ;  bat 
It  was  not  White  v.  State,  supra.  But,  even 
If  In  this  case  there  was  a  discontinuance, 
the  defendant  without,  objection  proceeded 
with  the  trial,  and  such  acUon  mi  his  part 
was  a  waiver.  Ez  parte  Hall,  47  Ala.  675; 
Hall  T.  State,  51  Ala.  9;  Clanton  v.  State, 
96  Ala.  Ill,  U  South.  299. 

[S-7]  But  the  Judgment  as  rendered  on  the 
verdict  is  error.  Tlxe  Judgment  must  b^ 
several  against  each  defendant.  McLeod  v. 
State,  35  Ala.  395.  Each  defendant,  how- 
ever, is  liable  for  all  the  costs,  though  but 
one  payment  can  be  enforced.  Dawscm  t. 
Sayre,  SO  Ala.  444,  2  South.  479 ;  Coleman's 
Case,  55  Ala.  173.  If  the  defendants  had  been 
sentenced  for  the  costs,  it  would  have  been 
apportioned;  but,  being  confessed  and  se- 
fnired.  It  Is  proper  to  render  Judgment  for 


the  entire  costs  against  eadi  d^endant.  The 
Judgments  should  have  been  separate;  that 
is,  against  Joe  Williams  end  his  surety  for 
ISO  and  costs,  against  Mwiroe  Terry  and  bis 
surety  for  $60  and  costs,  and  against  Earnest 
Jones  and  his  snr^  for  900  and  costs. 

Judgment  of  conidctim  Is  afllrmed. 
Judgment  of  confessioo  tar  fine  and  costs  is 
reversed,  and  the  caase  Is  remanded,  with  di- 
rection that  separate  ctmfesdtm  be  taken  for 
fine  and  costs,  w,  in  de&nlt  tbereof,  tbat 
proper  sentence  be  entered,  enforcing  the 
Judgment  of  the  ooort.  HcLeod's  Case,  su- 
pra. 

Alflnned  In  part,  and  reversed  and  remand- 
ed In  part. 


DUNN  v.  STATE!.    (8  Div.  44a) 
(Court  of  Appeals  of  Alabama.   Hay  28.  191&) 

1.  TBESPASS  «=»87  —  CaiMINAI.  LlABIUTT  — 

Inforhation. 
Affidavit,  chaining  that  defendant  knowingly 
entered  upon  lands  of  afflant  and  cat  down  wood 
or  timber  growing  thereon  with  intent  to  remove 
and  appropriate  same  to  his  own  qse,  charged 
an  offense  ander  Code  1907,  |  7828. 

2.  TaSSPASS  «»88— CaiMINAL  Rbspoiisibxe.- 
ITT— SUmCIENOT  or  EVIDENCK. 

In  prosecution  under  Code  1907,  I  7828, 
for  knowingly  eatering  upon  lands  of  W.  E. 
Dunn  and  cutting  down  timber  with  Intent  to 
remove  and  appropriate  same,  necessary  proof 
that  offense  was  against  ownwahip  of  property 
was  not  made  by  mtrodaction  of  deed  diowing 
that  lands  belmged  to  W.  Alonso  Dunn. 
S.  Tebspass  4=»8S  —  Cbiminal  Lxabiutt  — 
Evidence  AdiossibIiE. 

In  prosecution  under  Code  1901.  t  7828.  for 
knowingly  entering  upon  land  of  W.  E.  Dunn 
and  cutting  down  timber  growing  theremi  with 
intent  to  remove  and  appropriate  some,  deed  ex- 
ecuted to  W.  AJonzo  Dunn,  not  being  signed 
by  defendant,  res  inter  olios  acta,  and  Inadmis- 
sible for  any  purpoae. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; T.  L.  Sowell,  Judge. 

J.  Mace  Dunn  was  convicted  of  trespass 
and  appeals.   Reversed  and  remanded. 

Lelth  &  Gunn,  of  Jasper,  for  appellant  F. 
Loyd  Tate,  Atty.  Gen.,  tot  the  State. 

BRIGEEN,  J.  [1]  Th»  d^endant  was 
tried  and  convicted  iqwu  an  affidavit  which 
cbni^ted  "that  within  12  montbs  before  the 
making  of  this  affidavit,  and  In  said  county. 
Mace  Dunn,  whose  name  Is  to  the  affiant  oth- 
erwise unknown,  knowingly  entered  upim  the 
land  of  the  affiant  and  cut  down  wood  or  tim- 
ber grovring  thereon,  with  the  Intent  to  re- 
move and  ai^ropriate  same  to  his  own  use." 
The  sufficiency  of  this  affidavit  was  not  chal- 
lenged by  demurrer  or  otherwise.  It  charg- 
ed an  offense  under  section  7828  of  the  Code 
of  1907,  and  chained  a  trespass  upon  the 
lands  of  W.  E.  Dunn,  by  having  knowing- 
ly entered  upon  said  land  and  cut  wood 
or  timber  growing  thereon,  etc.  On  the 
trial  of  this  case,  over  the  timely  objec- 
tion of  the  defendant,  the  court  permitted 
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the  solicitor  to  Introduce  In  evidence  a  deed 
executed  by  "Elbert  Dunn  and  Martha  Dunn 
to  W.  Alonzo  Dunn,"  for  the  purpose  of  show- 
ing ownership  or  title  In  W.  E.  Dunn,  whose 
lands  were  alleged  to  have  been  trespaased 
upon.  In  this  there  fnji  error  which  neces- 
sitates a  reversal  ot  the  jodgmmt  of  convlc- 
Uun. 

[2]  The  offense  denounced  by  the  statute 
(section  7828)  is  one  against  the  ownership 
of  the  property  upon  which  the  alleged  tres- 
pass is  said  to  have  been  committed,  in  the 
instant  case,  the  lands  of  prosecutor  W.  E, 
I>iinn,  and  this  necessary  allegation  is  not 
met  by  flie  proof  by  the  introduction  in  evi- 
dence of  a  deed  showing  that  the  lands  be- 
longed to  W.  Alonzo  Dunn. 

[3]  The  deed  was  res  Inter  alios  acta,  as  it 
was  not  signed  by  the  defendant  and  was  not 
admissible  against  him  for  any  purpose.  Fur- 
thermore, It  does  not  appear  from  the  record 
that  W.  AloDEo  Dunn,  the  grantee  in  the 
deed,  and  W.  Dunn,  Is  the  same  person 
who  appears  as  prosecutor  In  this  case. 

The  substantive  law  in  the  case  was  well 
and  clearly  stated  by  the  coort  in  Its  oral 
charge.  Other  questions  presented  on  this 
appeal  need  not  be  considered. 

Tbm  judgment  of  the  lower  court  la  zereni- 
ed,  and  the  cause  is  remanded. 

Keversed  and  remanded. 


liASBT  V.  STATE.  (6  Div.  468.) 
(Court  of  Appeals  of  Alabama.  May  7,  1918.) 
Cbivinai,  Law  «=>1122(5)— Appeal^— Becobd 
— RErnsBD  Ohabqes. 
The  refusal  of  charges  cannot  be  reviewsd ; 
the  record  not  containing,  as  required  by  A<rt* 
VmS,  p.  815,  the  oral  cEarge,  and  there  being 
no  Mil  of  exoepttons. 

Appeal  from  Olrcntt  Court,  Jefferson  Coun- 
tj;  Ghaa.  W.  E^guson,  Judge. 

Peary  Lasby,  alias,  etc.,  was  convicted  ot 
statntcvT  rap^  uid  appeals.  Affirmed. 

F.  Loyd  Tate,  Atty.  Gen.,  and  Bmriett  8. 
Thigpen,  Asst  Atty*  Gen.,  for  the  State. 

BBXCKEX,  J.  mils  case  was  submitted  on 
the  record  proper.  There  Is  no  bill  of  excep- 
tions, and  the  trial  Judges  eertiflcate,  sbo^vu 
1^  the  transcript,  states  that  the  time  for 
presenting  a  UU  of  exceptlohs  bad  expired, 
and  no  bill  had  be«i  tendered.  The  record 
contains  the  given  and  refused  charges  re- 
-  quested  In  writing  by  the  defendant,  but  does 
not  c(mtaln  the  general  oml  charge  ai  the 
court.  08  required  by  law.  Acta  1915.  p.  815. 
Ttds  coart,  In  the  absoice  of  a  bill  of  excep- 
tions and  the  oral  diarge  of  the  court,  can- 
not review  the  charges  which  were  refused 
to  the  defendant  Mitchell  v.  State.  14  Ala. 
App.  104,  71  South.  982. 

The  record  proper  shows  an  Indlctmrait  in 
due  and  regular  form,  charging  the  defend- 
ant with  the  offense  of  having  carnal  knowl- 


edge of  a  female  child  under  the  age  (tf  12 

years,  and  there  wa&  a  verdict  of  guilty  as 
charged;  the  punishment  being  fixed  at  Im- 
prisonment in  the  p^tentlary  for  a  term  of 
10  years,  and  a  Judgment  of  the  court  In 
conformity  with  the  finding  of  the  jury.  An 
examination  of  tbe  record  shows  regular  pro- 
ceedings, and  nothing  authorizing  a  reversal 
of  the  case,  and  an  affirmance  of  the  judg- 
ment appealed  from  Is  therefore  ordered. 
Affirmed. 


USE  T.  STATE.    (6  Div.  601.) 
(Court  oi  Appeals  of  Alabama.  May  28, 1918.) 

HomCIDX  «=>lffil-PEBVEMnON  OT  CBIIIE— IN- 
BANITT  or  DRCEASED. 

In  nrosecntion  for  homldrte.  defense  belnit 
that  defendant  shot  deceased  while  d  pops  fled  wan 
in  act  of  committing  a  felony,  defendant's  ptt>f- 
fcred  teBtimony  to  effect  that  deceased  was  in- 
sane held  to  deprive  defendant  of  said  defense. 
In  idwenca  of  showing  that  deceased  was  armed. 

AK>eal  from  Circuit  Court,  TDScaloosa 
County;  H.  B,  Foster,  Jjodge^ 

Jotm  Lee  was  convicted  of  mansIaui^teT 
in  the  first  degree^  and  appeals.  Affirmed. 

F.  Loyd  Tftte,  Atty.  Gen.,  fkjr  the  State. 

BROWN,  P.  J.  The  appellant  was  convict' 
ed  o€  manslaughter  in  the  first  degree,  and 
was  sentenced  to  tbe  penitentiary  for  a  term 
of  3  years  as  a  punishment  for  this  off^se. 
Tbe  homicide  occurred  at  midnight  near  de- 
feiulant's  residency  and  at  the  time,  as  tbe 
evidence  tends  to  show,  the  deceased  was  at- 
tempting to  commit  a  felony,  and  was  inter- 
cepted  by  the  defendant  In  the  act;  that, 
when  defendant  accosted  deceased,  he  turned 
on  d^endant,  and  his  conduct  was  such  as 
would  warrant  a  reesonaUe  man  In  the  be> 
lief  tliat  he  intended  to  attack  defendant  At 
this  Juncture,  the  defteidant  fired  one  idiot 
from  the  rifle,  which  took  effect  in  the  de- 
ceased's body,  and  caused  his  death.  At  the 
time  the  shot  mm  fired,  defendant  had  no 
knowledge  as  to  the  Identity  of  the  deceased, 
and  the  undisputed  evidence  shows  that  the 
deceased  was  unarmed. 

Defendant  proffered  testimony  to  the  ^* 
feet  that  the  deceased  was  insane,  that  a 
few  years  before  be  had  become  Insane  <» 
tbe  subject  of  religion,  that  he  had  never  re- 
covered, and  that  he  had  been  an  inmate  of 
an  insane  hocq^tal.  The  rejection  <3t  this 
evidence  by  the  court  constitutes  the  only  ex< 
ceptton  In  the  record.  While  this  evidence 
might  have  been  beneficial  to  the  state  and 
relevant  as  t^uUng  to  (tbow  that  the  deceased 
was  not  In  tlie  act  of  committing  the  felony 
St  the  time  he  was  killed,  it  was  clearly  not 
beneficial  to  tbe  defendant.  Its  tendency 
was  to  derive  him  of  the  b«ieflt  of  the  de- 
fense that  he  killed  deceased  while  deceased 
was  In  the  act  of  committing  a  felony,  and 
In  the  absence  of  evidence  showing  that  the 
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deceased  was  armed,  and  that  he  w&s  known 
to  defendant  at  the  time  defendant  fired  said 
shot,  such  evidence  would  not  aid  the  de- 
fendant In  asserting  the  right  of  s^f-defense. 

The  rulings  ot  tlie  court  on  the  objection 
to  the  evidence  were  correct,  and,  while  the 
record  here  may  present  a  case  for  executlTe 
6L(aaeacy,  there  Is  nothing  to  warrant  this 
court  In  Interfering  with  the  Jwtenient  of 
convlctim. 

A£9nned. 


BRTINER  T.  STATE.    (4  Dlv.  5«2.) 

(Court  of  Appeals  of  Alabama.    Jane  11,  1918. 
On  Rehearing,  Jane  29,  191&) 

AnxHAu  «!=»45~Wahton  Kimira— Cbdu- 

HAI.  BeSFONSIBILITT. 
Though  by  provisions  of  Code  1907,  }  6231, 
it  H  matter  of  defense  or  mitigation  in  prosecu- 
tion for  wanton  killing  of  animals  that  "at  the 
time"  the  animals  were  trespassing  on  a  grow- 
ing crap,  preriouB  trespassmg  and  notice  to 
owner  is  nnaTaHing. 

Appeal  from  Circuit  Court,  Barbonr  Coun- 
ty; J.  S.  WUliams,  Judge. 

Ed  Bruner  was  convicted  of  wanton  kill- 
ing of  animals,  and  appeals.  Affirmed. 

McDowell  &  McDowell,  of  Eufaula,  for  ap- 
pellant F.  Loyd  Tate,  Atty.  Gen.,  and  Ekn- 
mett  S.  TtAgsea,  Asst  At^.  Gen.,  for  the 
State. 

BROWN,  P.  J.  The  indictment  charges 
that  defendant  unlawfully,  wantonly,  or  ma- 
liciously killed,  disabled,  disfigured,  destroy- 
ed, or  injured  three  hogs,  the  prcqwrty  of 
.  3<^a  LMvy.  The  evidence  tends  to  show  that 
at  the  time  the  hogs  were  killed,  they  were 
tiespasdng  upon  the  defendant's  property, 
or  property  under  his  management  and  con- 
trol, and  then  is  some  evid^ice  tending  to 
show  that  they  were  trespassing  upon  a  grow- 
ling crop. 

The  evidence  shows  that  the  farm  of  Leroy 
end  that  nnder  the  control  of  the  defendant 
were  adjoining  farms,  and  defendant  ottered 
to  show  tliat  these  hogs  had  repeatedly  tres- 
passed on  the  crops  under  Ills  supervision 
or  control;  that  he  bad  given  repeated  notices 
to  the  owner  of  the  hogs  about  the  trea passes, 
and  made  request  of  the  owner  of  the  hbga 
that  they  be  kept  otC  of  defendant's  premises. 
On  objection  of  the  solicitor,  the  court  refus- 
ed to  allow  this  proof  to  be  made.  This  rul- 
ing is  in  accord  with  the  holding  in  Thompscm 
V.  State,  67  Ala.  106,  42  Am.  R^.  101;  John; 
son  V.  Patterson,  14  Conn.  1,  35  Am.  Dec.  96^ 
This  disposes  of  the  only  question  presented 
by  tills  appeal. 

Affirmed. 

On  Rehearing. 

The  answer  to  the  application  for  rehear- 
ing Is  that  the  law  afforded  the  defendant  a 
full  remedy  by  authorizing  him  to  impound 
the  trespassing  hogs,  and  require  the  owner 


to  pay  the  damages  resulting  from  their  tres- 
pass, and  therefore  he  had  no  rii^t  to  de- 
stroy them.  It  was  the  right  ot  the  defendant 
to  show  that  "at  the  time  of  the  injury  the 
animals  killed  or  Injured  were  trespassing  up- 
on a  growing  crop,"  not  that  they  had  repeat- 
edly or  previously  so  trespassed.  Code  1907, 
i  6231.  The  defendant  was  denied  no  right 
secured  to  him  by  the  statute  bat  he  was 
Civen  the  foU  ben^t  thereot 
ApiAicatlon  overruled. 


STOUT  V.  THOBNHILI*.    (8  Div.  600.) 

(Court  of  Appeals  of  Alabama.   Jan.  15,  IdlS. 
Rdiearing  Denied  June  4,  19180 

1.  BaoEKBs  ^36S(1)— PBooimiNa  Abub  aivd 
WiLURo  Pdbchaser— Detaitlt  ot  Princi- 
pal. 

Where  a  real  estate  broker,  who  baa  been 
engaged  to  procure  a  pnrchaaer  for  land,  in 
good  faith  preeents  a  purchaser  who  is  ready, 
able,  and  willing  to  make  purchase  for  price 
and  on  terma  specified,  it  is  duty  of  principal 
to  consummate  sale,  and  the  broker  is  entitled 
to  bis  commisBion,  whether  sale  is  consummated 
or  not. 

2.  Bboksbs  4=367(2)— Pbocubino  Able  and 

WlLLINQ  PUBCBASEB. 

Where  a  real  estate  bnAer,  who  has  been 
engaged  to  procure  a  purchaser  for  land,  ia 
good  faith  presents  a  purchase  who  is  ready, 
able,  and  willing  to  make  purchase  f<H:  price  and 
OD  terms  specified,  he  is  entitled  to  compensa- 
tion, if  pnndpal  accepts  purcha»er  on  terms 
previously  proposed,  or  upon  modified  terms. 

3.  Bboeebb  <^82(1)— AcnOK  voft  Coions- 
8IOR— Pleading  . 

In  action  for  commission,  based  on  failure 
to  consummate  rale  because  of  fraud  d^end- 
ant  principal,  or  consummation  of  sale  on  terms 
other  than  first  proiwsed,  averment  showing 
failure  or  refusal  of  defendant  to  pay  broker's 
commission  was  eesentisl  to  state  a  cause  of  ac- 
tion. 

4.  Appeal  ano  Ebbob  «=9l040Cll)— OvBBBtn.- 

INO  DBinJBHBB—HABULESS  EBBOB. 

Error  in  overruling  demurrers  to  special 
counts  was  without  injury,  where  under  undis- 
puted evidence  plaintiff  was  cntitlsd  to  recover, 
if  at  all,  under  common  counts  only. 

5.  Bboeebs  4»^8)— AoTion  fob  Oouaa- 
siON— Evidence— 'Ad  MissiBiUTY. 

In  action  against  principal  for  commlssioa 
on  sale  of  realty,  letters  from  prospective  pur- 
chaser to  his  attorney,  stating  that  he  did  not 
deeire  to  dose  trade  with  dtfendant  unless 
he  could  acquire  an  adjoining  tract.  Md  irrele- 
vant. 

6.  Bboeebs  «s»64(1)— Pbocubino  Able  and 

WlIXINO  PUBCHASEB. 

If  a  broker  produced  a  purchaser  ready, 

able,  and  willing  to  buy,  and  bo  notified  his  prin" 
cipal,  who  refused  to  sell,  the  broker  became  en- 
titled to  his  commission  at  once,  and  did  not 
lose  his  right  because  iffospective  purchaser 
thereafter  refused  to  take  land  unless  be  conld 
get  adjoining  tract. 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Thomas  W.  Wert,  Judge. 

Action  by  J.  A.  Thornhlll  against  h.  O. 
Stout  for  commissions  in  the  sale  of  real  es- 
tate. Judgment  for  plaintlCT,  and  defendant 
appalls.  AiRrmed. 
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Tile  case  stated  by  plaintiff  la  tiiat  be  had 
a  contract  with  defendant  to  sell  a  certain 
tract  of  land  for  lilm  at  a  named  ram,  and 
that  {rtalntlfl  loocared  wltbln  a  reasonable 
dme  one  J.  Ol  Oomdi,  as  a  purchaser  who 
was  able,  ready,  and  willing  to  buy  at  snch 
prloe,  and  that  defendant  failed  and  refused 
to  consummate  the  trade.  Defendant  offered 
letters  from  Dorroh  to  Dr.  F.  L.  (Renault, 
tnit  upon  obJectUm  of  fAalntlfl  the  lettttrs 
were  excluded.  The  fcdlowtnc  charges  w«« 
gtven  tor  plaintiff: 

(8)  If  the  jnzT  bsUere  from  the  erldenoe 
that  thm  was  a  contracted  ese&cy  between 
Stoot  and  TbombiU.  and  If  the  agency  was 
executed  by  Thomhili's  prodoctioQ  of  an  able, 
willing,  and  ready  parchaser,  and  by  so  notify- 
ing Stout,  aud  if  Stout,  by  any  flat  refusal  then 
to  sell,  breached  his  contract  with  Tborahill. 
then  Tbomhill  became  entitled  to  commiwion 
■at  once;  and  if  afterwards  the  prospective 
purchaser  refused  to  take  the  Stout  lands  nn- 
jess  he  could  get  other  land  al<Hig  with  It,  he 
did  not  lose  his  right  to  ccnnaiiesjon. 

(1(^  Dorrob's  dnnand  for  the  otheil  land 
before  he  would  take  Stout's  land  would  be  no 
defense  to  Stout  for  any  previous  refusal  to 
sen  on  terms  prenriously  agreed  on,  and  when 
Dorroh  was  making  no  such  demand. 

(11)  If  Stout  agreed,  through  ThorahiU,  to 
sell  to  Dorroh,  then  Stout  was  obligated  on 
any  demand  of  Dorroh  for  iterformance  to  dear 
the  record  of  any  mortgage  apparently  incum- 
bering said  land,  and  if  ne  refused  to  do  so^ 
your  verdict  most  be  for  plaintiff. 

(12)  It  Stout  sold  to  Irwin  on  any  express 
or  implied  understanding  that  such  sale  was  to 
enable  Irwin  to  deed  the  land  to  Dorroh  on  the 
same  terms  as  Stout  had  prevlonsly  given  to 
ThomhiU,  and  if  this  arrangement  was  carried 
onL  and  if  Thombill  introduced  Dorroh  orig- 
inally as  intending  pnrchaser,  your  verdict  must 
be  for  ^aintiff. 

(13)  Where  me  party  to  a  contract  express- 
ly announces  that  ha  will  not  abide  by  the  con- 
tract, that  gives  the  other  party  the  right  then 
to  sae. 

(16)  If  terms  were  agreed  on  for  the  land 
amon;  oU  the  parties,  and  if,  without  any  time 
limit  agreed  on,  ThomhlU  told  Stout  that 
Stout's  terms  would  be  complied  with,  aud  if 
Stout  then  declared  be  would  not  let  Dorroh 
have  the  land,  your  verdict  should  be  for  plain- 
tiff, even  though  Dorroh  may  have  afterwards 
refused  to  take  Stent's  land  unless  he  could  get 
sdjolnini  land. 

G.  O.  Chenanlt,  of  Albany,  for  appellant 
B.  W.  Godb^,  of  Decatur,  for  app^ee. 

BROWN,  P.  J.  The  plaintiff's  right  to  re- 
cover for  bis  services  as  a  broker  in  procur- 
ing a  purchaser  for  the  defendant's  lands, 
in  pursuance  to  a  contract  between  the  plain- 
tiff and  the  defendant,  is  bi  no  vra.j  depend- 
ent upon  a  consnnunatlcm  of  such  sale,  or  the 
failure  of  such  consummatlcm  resultli^  from 
the  conduct  of  the  defendant.  ' 

[f ,  2]  Wtara  a  real  estate  broker,  who  has 
been  engaged  to  procure  a  purchaser  for  cer- 
tain real  estate  on  certain  terms,  in  good 
faith  pres«it8  a  purchaser  who  is  ready,  able, 
and  willing  to  make  the  purchase  for  the 
price  and  on  the  terms  specified.  It  Is  the 


duty  of  the  principal  to  aoc^  the  pnndiaBer 
and  consummate  the  sale.  Birmingham  L.  & 
U  Co,  V.  Thompeon,  86  Ala.  146,  S  South. 
478;  Handley  v.  Shaffer,  177  Ala.  636,  S9 
South.  286;  BaUey  v.  Padgett.  195  Ala.  203, 
70  South.  637.  In  aoch  case  the  broker  is 
entitled  to  his  oompoisatlon,  whether  the 
sale  Is  consummated  or  not,  and  Is  likewise 
entitled  to  his  comp^satlon  If  the  principal 
accepts  the  purchaser  on  terms  previously 
pn^>osed,  "or  upon  modified  terms  then 
agreed  upon,  and  a  valid  contract  is  entered 
into  between  the  principal  and  the  person 
presented  by  the  broker."  Birmingham  L.  St 
li.  Co.  T.  Thompstm,  supra. 

[I]  Wblle  the  AtUure  to  etnsummate  the 
sale  because  of  the  fault  of  the  prinidpal,  or 
its  consummation  on  terms  other  than  first 
proposed  through  the  broker,  may  be  iad- 
dentally  or  o^terally  involved  in  the  issues, 
the  breach  of  the  contract  essential  to  the 
broker's  rl^t  to  recover  Is  with  respect  to 
the  obligation  to  pa7  the  broker  compensa- 
tion, and  an  averment  showing  the  Allure  or 
refusal  ot  the  defendant  to  pay  the  compen- 
sation is  essential  to  the  stating  of  a  cause 
of  action  in  a  special  count  declaring  on 
such  cfmtract.  No  such  averment  appears  in 
the  Ber»al  qtedal  counts  of  the  ecmplalnt 
brought  in  onestion  by  the  demurrws. 

[4]  Tbs  applicatttm  at  the  principles  stat- 
ed above  shows  that  the  trial  court  erred  in 
overruling  the  demurrers  to  the  several  spe- 
cial oounta  nils  error,  however,  was  with- 
out injury,  as  undor  the  undlqjKited  evidence. 
If  the  idalntlff  was  entitled  to  recover  at  all, 
he  was  entitled  to  recover  under  the  common 
counts.  Barnes  r.  Harshall,  103  Ala.  94,  6B 
South.  487;  Kellar  t.  Jones  &  Weedon,  196 
Ala.  417,  72  South.  90. 

[1]  The  lettOTs  from  Dorroh  to  his  attorney 
and  Ids  agent,  indicating  that  he  did  not  de- 
sire to  close  the  trade  with  Stout  unless  be 
could  acquire  the  Nelson  tract,  were,  in  the 
absenoB  of  evldoiOB  showing  or  tending  to 
show  that  the  Nelson  tmct  was  not  araU- 
able,  not  relevant  to  the  IsflUM,  No  such 
evidence  was  offered,  and  the  rulings  of  the 
court  <m  tbe  objectliuis  to  Oiese  letters  were 
tree  from  eiror. 

[I]  TtB  exceptions  to  fb$  oral  diarge  of 
the  court  cannot  be  sustained.  Chapman  t. 
Lee,  Adm'r,  OS  Ala.  ^6.  Ohai^  8,  given  at 
the  request  of  tbe  plaintiff,  asserts  a  correct 
proposition  €€  law.  Rldurdson  t.  Olanthe 
Milling  &  Elev.  Co.,  167  Ala.  411.  S2  South. 
eeO,  140  Am.  St.  B^.  4S. 

Charges  10,  11,  12,  13,  and  16,  as  arolled 
to  BCHue  phases  ot  tbe  evidence,  assert  correct 
propositions  of  law,  and  were  pnqterly  given. 

This  disposes  of  all  nuitt»B  insisted  upon 
In  brief  oi  counsel.  Thore  b^g  no  revosi- 
tde  emnr  In  the  record,  the  Judgment  is  af- 
firmed. 

Affirmed.  * 
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HOOPER  T.  TOWN  OP  ALBEBTVILIjB  «t  mL 

(8  DiT.  608.) 
(Court  of  Appeals  of  Alabama.   June  29,  1918.) 

Oebtioiubi  €»70(4)— Appeal—Recoed. 

Od  aimeal  fn»n  proceeding  in  eertiwari,  It 
is  eawntuu  to  jnriadictloa  eX  appdlata  court 
that  record  dwir  that  writ  was  usoed  and  re- 
turn made. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralstai,  Jndga 

Certiorari  by  J.  F.  'Hooper  agalxut  the 
Town  of  Albntrllle  and  others.  Judgment 
for  defendants;  and  plaintiff  appeals.  Appeal 
dismissed. 

Street  &  Bradford,  of  GimtersTille,  fOr  ap- 
pellant Thomas  B.  Orr,  of  AlbertrlU^  tor 
appellees. 

BROWN,  P.  J.  The  record  In  this  case 
seems  to  be  made  up  <rf  the  petiticm  for  the 
writ  of  certiorari,  the  exhibits  thereto  con- 
sisting of  a  copy  of  the  alleged  assessment  of 
taxes  by  the  town  council,  the  objections  fil- 
ed by  the  appellant  protesting  against  the 
aasessment,  and  a  copy  of  the  proceedings  of 
the  town  council  representing  the  levy  and 
such  objections,  and  designated  In  the  peti- 
tion respectively  as  Exhibits  A,  B,  and  C, 
the  flat  of  the  circuit  Judge  directing  the  is- 
suance of  the  writ,  and  the  jndgment  of  the 
coiurt  ''that  the  petition  for  certiorari  in  this 
case  be  and  the  same  Is  her^y  quashed,  de- 
nied, and  annulled,  and  the  petltlwer  taxed 
with  the  costs  of  the  proceeding." 

So  far  as  this  record  shows,  no  writ  of  cer- 
tiorari was  ever  issued,  and  If  such  writ 
was  issued,  and  return  thereto  made,  the 
return  Is  not  transcribed  in  the  record,  or 
is  so  transcribed  that  It  Is  Impossible  to 
distinguish  the  return  frcnn  the  exhibits  to 
the  petition — teU  where  one  ends  and  the 
other  begins.  The  issuance  of  the  writ  of 
certiorari  and  the  return  thereto  is  essen- 
tial to  the  jurisdiction  of  the  court  to 
review  the  proceedings  assailed  In  the  peti- 
tion. The  practice  In  such  cases  is  clearly 
stated  in  St  John  v.  Ricfater,  167  Ala.  6S6, 
62  South.  46S,  and  Independent  Pubi  Co.  v. 
Amer.  Press  Ass'n,  102  Ala.  475,  15  South. 
»47.  With  the  record  In  the  condition  above 
indicated,  the  case  is  not  so  presented  as  that 
the  judgment  and  proceedings  of  the  trial 
court  can  be  reviewed,  and  a  judgment  wUi 
be  entered  here  dismissing  the  appeal. 

Aweal  dismissed. 


liAMPKIN  T.  THOMAS.    (8  Dlv.  485.) 
(Court  of  Appeals  of  Alabama.    May  7,  1918. 
On  Rehearing,  June  4,  I&IS.) 

1.  Appkai.  and  Bbrob  «=9l041(l>— Hash- 
LESS  Ebkob^Ahenduent  of  Pleading. 

In  action  against  administrator  on  account 
verified,  itemized,  and  prpsented  to  administra- 
tor and  filed  In  office  of  judge  of  probate,  it  was 
not  prejudicial  error  to  allow  amendment  of  af- 


fidavit and  account,  eonslBtlng  nsrdy  In  «Uml- 
natioB  ot  some  <tf  items, 

2.  SviDXNCB  •9b582@>  —  nuoB  TBanuoiiT 
or  Deceased  Wtmsda. 

If  a  witness,  either  In  dvll  or  criminal  eas- 
es, has  ^ven  testimony  in  the  course  of  judidnl 
proceeding  between  the  parties  Mon  a  compe- 
tent tribunal  and  subaequeDtly  dies,  it  is  admis- 
sible to  prove  the  substance  of  the  testimony  he 
gave  formerly,  and  a  tranacript  of  evidence, 
taken  before  a  justice  of  the  peace,  was  admissi- 
ble in  connection  with  testimony  of  the  court 
reporter. 

3.  Afpbal  and  Ebbob   «=>1010{1)  —  Find- 

INOB  BT  TbL&L  COUBT  ON  REVIEW. 
Wben  evidence  is  ore  tenns,  or  partly  so,  in 
aetioi  m  account,  and  trial  court  has  advantace 
ot  hearing  and  aeeina  witneases,  appellate  court 
will  not  alsturt)  eondusion,  unless  palpaMy  con- 
trary to  weight  of  evidence. 

On  Rriiearing. 

4.  EviDENCB  «=>376(1)— Books  of  Account. 

Under  Code  1907,  }  4008,  where  there  was 
affirmative  evidence  that  books  offered  by  the 
plaintiff  were  books  of  original  entry,  boohs 
were  admissible  as  prpctf  of  an  account  therein. 
6.  Paticxkt  «=»65(6)— BcansN  or  RuKti^ 
Books  or  Account. 

Boolu  of  (Hriginel  entry  in  an  action  on  ac- 
count prima  facie  showed  a  credit  transaction, 
impodng  upon  the  defendant  the  burden  of 
pleading  ana  proving  payment 

Appeal  from'  Law  and  Equity  Oourt,  Mor- 
gan County ;  Tliomas  W.  Wert,  Judge. 

Actlim  by  J.  R.  l^<HnaB  against  Tennie  S. 
Tiampkin,  admlnlstratriz  of  the  estate  ot  A. 
B.  Lampkln,  deceased.  Judgment  for  i^aln- 
titr,  and  defendant  appeals.  Affirmed. 

S.  W.  Godbey,  of  Decatur,  for  appelant 
Wert  &  Lynue,  of  Decatur,  for  appellee^ 

BBICKEN,  J.  This  action  was  brought 
by  J.  R.  llomas,  aroelle^  against  Mrs.  Ten- 
ule  S.  lAmiAJn  as  administratrix  of  the  es- 
tate of  her  husband,  A.  B,  Lampktn,  deceas- 
ed, and  was  commenced  In  the  justice  court 
on  November  14,  1914.  From  a  judgment  in 
fa^'or  of  plaintlfit,  the  defendant  appealed  to 
the  Morgan  county  law  and  equity  court,  and 
from  judgment  for  plalntUT  in  said  court,  this 
appeal  is  taken. 

[1  ]  The  account  sued  on  was  verified  and 
itemized,  and  had  been  preswted  to  appellant 
as  administratrix,  and  was  also  filed  In  the 
office  of  the  judge  of  probate  within  the  time 
provided  by  law. 

We  can  see  no  error  in  the  action  of  the 
court  in  allowing  the  amendment  to  the  affi- 
davit and  claim  as  originally  presented  and 
filed,  ^e  purpose  and  effect  of  the  amend- 
ment was  to  ellmiDate  from  the  account  such 
Items  as  were  not  a  proper  charge  against  the 
estate.  Each  of  the  remaining  Items  of  the 
account,  after  the  amendment  had  been  made, 
were  on  the  account  as  originally  presmted 
and  filed,  and  certainly  no  error  of  a  preju- 
dicial nature  could  result  from  the  ruling  of 
the  court  in  permitting  Improper  Items 
against  the  estate  to  be  taken  from  Qie  ac- 
count A  different  rule  might  ai^ly  if  the 
proposed  amendment  had  undertaken  to  add 
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to  tSM  acoonnt  mrndvy  and  divers  new  Items, 
none  of  whicb  had  been  presented  to  the  ad- 
ministratrix or  filed  In  the  office  of  the  Jndge 
of  probate  witliln  the  time  required  by  law 
for  the  presentation  or  flUnf  of  claims  and 
debts  against  the  catat& 

[2]  There  was  no  error  In  oremiUng  the 
defendant's  ob]ect5(m  to  tbe  trsnacrlpt  ot  evl- 
denoe  taken  on  the  trial  of  said  canse  be- 
fore the  Justice  of  the  peace.  Which  transcript, 
as  far  as  It  related  to  the  testimony  <tf  de- 
ceased witness  Charlie  Townsend,  was  offered 
In  connection  with  tbe  testimony  of  Conrt 
Reporter  W^therford.  It  was  admitted  that 
the  witness  Townsend,  who  had  testified  on 
former  trial,  was  dead.  It  is  a  very  general 
role,  applicable  alike  in  dvil  and  criminal 
cases,  that  If  a  witness  has  gtren  testimony, 
in  the  course  of  a  Judldal  proceeding  between 
the  parties  litigant,  before  a  competent  tri- 
btmal,  and  subsequently  dle^  it  Is  admissible 
to  prove  the  substance  of  the  testimony  be 
gave  formerly. 

[3]  Tbe  case  was  tried  by  the  conrt  without 
a  jury,  and  the  remaining  questions  presented 
on  this  appeal  are  tbe  rulings  of  the  court 
nptm  the  evidence,  and  In  each  instance  re- 
late to  tbe  correctsess  of  the  accoant  upon 
which  this  suit  Is  based.  An  examination  of 
eadi  at  tbese  assignments  of  error  falls  to 
disclose  any  error  which  would  authorize  the 
reversal  of  this  case.  It  appears  that  there 
was  ample  evidence  to  sustain  the  jadgmoit, 
several  witnesses  having  testified,  tn  connec- 
tion with  the  books  of  original  entry  and  the 
ledger  of  the  idalntlff,  as'tio  the  correctness  of 
the  account,  and  that  the  items  ebarged  bad 
been  as  a  matter  of  fact  actually  dellv««d. 
Tbe  general  rule,  as  announced  many  times 
by  this  court  and  by  the  Supreme  Court,  Is 
that  when  the  evidence  Is  ore  tenus,  or  partly 
so,  and  tbe  trial  court  has  the  advantage  of 
hearii^  and  seeing  tbe  witnesses,  the  appel- 
late court  wJU  not  disturb  the  condudon,  un- 
less It  is  plainly  and  palpably  contrary  to  the 
weight  of  the  evldmoe.  Williams  v.  State,  77 
South.  923;  Thompson  v.  Cf^ller,  170  Ala. 
46»,  54  South.  483. 

The  Ju^mait  is  affirmed. 

Affirmed. 

On  Rehearing. 

PEIR  CURIAM.  [4,  II  Tliere  was  proof  of- 
fered that  the  books  tendered  by  the  plaintiff 
were  books  of  original  entry.  Mrs.  Thomas 
affirmatively  testified  to  this  fact,  and  on  this 
predicate  the  books  were  admissible  as  proof 
of  the  account  (Code  1907,  |  4003),  and  prima 
fade  met  the  burden  resting  upon  tbe  plain- 
tiff, including  that  of  mmpayment  In  other 
words,  the  books  of  aiwonnt  being  admissible, 
they  prima  Cade  showed  a  credit  transaction, 
Imposing  upon  tbe  defendant  the  burden  of 
Ideadiog  and  xwovlng  payment.  PoUak  v. 
Winter,  160  Ala.  266,  SI  South.  008.  62  South. 


82».  68  South.  838, 139  Am.  St  Bep^  38;  Id.. 
ITS  Ala.  666, 66  South.  S2& 

This  answers  the  contentions  of  the  appd- 
lant  in  the  appllcatitm  for  rdiearlng,  and 
tbe  application  is  overruled. 

Application  overmled. 


PATTEKSON  v.  STATE.   (6  Div.  281.) 
(Court  of  Appeals  of  Alabama.  June  29, 191&> 

1.  STATDTie  <0=>241  —  CoNBTBUcnon— Cana- 
vatj  Chaeaoixb  or  Statute. 

For  purpose  of  appeal  of  dealer  from  con- 
viction of  dealing  in  automobiles  in  coanty  with- 
out liceoBe,  Revenue  Code  (Acts  1915,  p.  494) , 
{  1,  Bubaec.  10,  imposing  license  fee  on  aubnuo- 
bile  dealers,  is  a  criminal  statute,  and  must  be 
strictly  construed. 

2,  Statutes    ^»206  —  CoifSTBUcrioK  as 
Whole. 

In  construing  a  part  of  a  statute,  the  whole 
must  be  consiclered. 

S.  LlCKNSEfl  ^»16(1)— AUTOHOBIU  DEALEB— 

License  in  Bach  Countt. 
Revenue  Code  (Acts  1915,  p.  494)  S  1, 
subsec,  10,  does  not  require  automobile  dealer 
to  take  out  license,  payinfc  the  prescribed  fee 
therefor,  each  county  in  whicb  be  solicits 
orders  for  cars,  but  merely  one  state  and  coun- 
ty license,  to  be  taken  out  In  dealer's  home 
count?. 

Appeal  from  Circuit  Court,  Elmore  Oonn- 
t^;  Leon  McCord,  Judge. 

M.  Qi  Patterson  was  convicted  of  dealing 
in  automobiles  In  a  county  without  a  license, 
and  appeals.   Reversed  and  rendered. 

Hill,  HUl,  Whiting  &  Stem,  of  Montgom- 
ery, for  appellant  W.  L.  Martin,  Atty.  Qen., 
and  Lawrence  E.  Brown,  Asst.  Atty.  Gen., 
for  tbe  State. 

BRICKEN,  J.  The  defendant  was,  duiv 
ing  tbe  year  1916,  a  licensed  automobile  deal- 
er, having  compiled  in  Montgomery  county 
with  all  of  tbe  provisions  of  section  1,  sub- 
sec.  10,  of  tbe  Revenue  Code  (Acts  1915,  p. 
494).  He  was  a  member  of  a  firm  having  its 
only  place  oi  business  in  the  city  of  Mont- 
gomery. He  did  not  pay  the  Judge  of  probate 
of  Elmore  county  any  privily  tax  or  11- 
cense,  but  did  during  the  year  1916  solicit  or- 
iers  for  tbe  sale  of  automoMIes  in  Elmore 
county.  He  was  convicted  in  the  circuit 
court  of  Elmore  county  on  a  charge  of  deal- 
ing In  automobiles  in  Elmore  county  without 
a  license.  Tbe  case  was  tried  by  the  court, 
upon  an  agreed  statement  of  facts,  without 
the  intervention  of  a  Jury,  and  from  the 
Judgment  of  conviction  this  appeal  Is  taken. 

The  section  with  the  violation  of  which 
the  defendant  is  charged  is  as  follows: 

"Upon  each  and  eyery  Sfrent  of  and  dealer  in, 
and  upon  every  person  soliciting  orders  for  the 
sale  or  pnrcbase  of  automobiles,  motor  cars,  or 
other  Belf-propelling  vehicles,  except  motorcy- 
cles, and  except  anv  person  regalarly  employed 
by  a  said  axent  oi  and  dealer  in,  which  said 
agent  of  and  dealer  in,  has  paid  the  privilege 
tax  or  license  herein  provided  for,  the  follow- 
ing privilege  tax  or  llcease  shall  be  collected, 
,  to  wit:    In  each  county  having  a  population 
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of  1«SB  than  twenty  thotisand  iKople,  twenty-Hve 
dollars ;  in  each  county  bavin;  a  population  Of 
more  than  twenty  thouaand  people  and  leas  than 
fort;  thouBaad  inhabitaitfa,  mty  dollars;  in 
each  county  havln;  a  population  of  forty  thou- 
sand, and  lew  than  sizt?  theuaand  inhabitants, 
seventy'fiTo  dollars;   In  eacb  county  having  a 

Eopulation  of  sixty  thousand  aud  less  than  one 
undred  thousand  inhabitants,  one  hundred  dol- 
lars :  in  each  county  havine  a  populaticm  of  one 
hundred  thousand  Inhabitants,  or  more,  one 
hundred  and  twenty-five  dollars." 

The  only  QueatioD  Involved  on  tbla  appeal 
la  whether  or  not  this  statute,  proi>erly  ctm- 
strued,  means  that  an  aatomoblle  dealer  who 
solicits  orders  for  the  sale  or  purchase  of 
automobiles  in  more  than  one  county  can  pay 
'the  automobile  dealer's  license  tax  In  Mie 
of  the  counties  of  the  state  and  rellere  him- 
self of  paying  a  license  in  the  other  counties. 

[1]  The  statute  for  the  purposes  of  this 
at^ieal  Is  a  criminal  statute  and  must  be 
strictly  CMistnied.  Walton  t.  State,  62  Ala. 
197. 

[2, 3]  Another  vital  rule  of  constractlim  ap- 
plicable here  la  that  In  construing  a  part  of 
a  law  the  whole  must  be  considered.  "In 
construing  a  statute  regard  must  be  had  to 
the  whole  act,  for  it  frequently  bappras  tbat 
the  meaning  of  one  clause  Is  shown  by  an< 
oth^  that  la  not  stated  In  connection  with  it. 
The  object  being  to  ascertain  the  framer'a 
Intention  in  the  use  of  the  language  he  em- 
ploys, that  Intention  Is  oftentimes  more  cer- 
tainly learned  by  comparing  ope  clause  with 
another  and  noting  their  correspondences 
and  dlCferences."  Lduoan  Dnrr  v,  Robinson, 
59  Ala.  219;  Oemert  t.  LImbach,  163  Ala. 
413,  60  South.  903.  Applying  these  two  rules 
of  construction  to  the  statute  In  question,  we 
find  the  contention  of  the  state  untoiable. 
The  statute  does  not  say  that  the  antomoMle 
dealer  is  to  pay  a  separate  licrase  in  each 
county  In  which  he  solicits  orders.  In  our 
opinion,  such  was  not  the  Intention  of  the 
Legislature;  for.  examining  the  other  sec- 
tions of  the  same  act  where  It  Is  Intended 
that  a  license  be  paid  In  more  than  one  coun- 
ty, we  find  the  Legislature  expressing  itself 
quite  clearly  to  that  effect.  Instance  the 
following  snbsectloits :  Subsection  SI,  Re- 
porting on  credits:  fSOiOO  *'to  each  county 
In  which  such  person  ♦  •  •  maintains 
an  offlce."  Subsection  S3.  Constnictlng 
bridges:  $26.00  "for  each  county  where  doing 
buHnesB."  Subsection  39.  Operating  a  cane 
rack:  $25.00  "to  be  paid  in  each  county  in 
wMch  it  i»  operated."  Subsection  43.  Emi- 
grant agents:  $500.00  "in  each  county  in 
iohieh  he  operates  or  toUcitt  emiffrants." 
Subsectlmi  68.  Lightning  rod  vendor:  $150.- 
00  "for  each  county  in  which  they  sell  or  de- 
liver said  article."  Subsection  70.  Selling 
tombsttmes :  $5.00  "for  each  county  in  which 
he  tellM  •  •  *  guch  tomhstoneg."  Subsec- 
tion 78.  Selling  patents:  $50.00  "for  each 
county  in  which  he  «haU  offer  to  aeU  Much 
patents."   (Italics  our&) 

We  believe  it  quite  obvious  that,  if  ttie 


L^lslatnre  had  Intended  to  exact  a  license 
of  the  automobile  dealer  for  each  county  In 
whlcti  be  solicits  orders,  It  would  have  ex- 
pressed itsdf  clearly  and  nneqnlrocally  to 
that  effect,  Just  as  It  did  In  the  sections 
entunerated,  and  In  the  many  other  sections 
which  might  have  been  enumerated.  It  Is  our 
optnlcm,  and  we  m>  bold,  that  the  subsec- 
tion under  which  d^eodant  was  convicted 
cont^nplates  bnt  one  state  and  county  11- 
CCTse.  The  several  county  populations  enum- 
erated therein  are  merely  bases  of  classiflca- 
tlon.  The  expression  "in  each  county"  does 
not,  in  ccmt«nplatlon  of  the  whole  act,  fix 
a  basis  of  taxation  in  every  county  where  a 
dealer  solicits  orders.  Having  qualified  In 
bis  home  county  and  having  there  his  one 
place  of  business,  he  has  the  right  to  solicit 
orders  In  other  counties;  this  being  a  mere 
incident  of  the  business  in  his  home  county. 

The  evidence  conclusively  showing  that 
there  could  be  no  conviction  of  the  offense 
chained,  the  Judgment  of  conviction  is  re- 
versed, and  Judgmoit  here  r^dered  dis- 
charging the  defendant 

Berersed  and  rendered. 


O'NEAL  T.  STATE.    («  Div.  408.) 
(Ooort  of  Appwis  of  Alabama.  June  11«  1918. 
Behearing  Denied  June  29.  3918.) 

1.  CtennirAi.  Law  «s>970(e)  —  Motion  in 
Abbbst— GHABQiifa  Two  OnvRSEs  IN  Ohb 

Count. 

It  is  no  ground  for  arrest  of  jud^ent  that 
a  single  count  charged  defendant  with  burglary 
and  grand  larceny. 

2.  Statdtbb  ^100(2)— Spkiai.  and  Locai. 
Acre— GouNTT  Soltoitob. 

Act  Sept.  26,  1915  (Acts  1916,  pp.  817- 
823),  general  solicitors'  bill,  by  the  last  proviso 
continuing,  for  a  certain  time,  in  drcuits  of 
one  county,  the  county  B<dlcitor  as  chi^  prose- 
cuting officer,  does  not  contravene.  Gooflt  1901, 
S  IOC  as  to  local  and  special  laws. 

3.  Statutes  •=»75— Suspendino  Opebation 
OF  Qbnebai,  Law.  • 

Act  Sept  26,  1915  (Acts  1916,  pp.  817- 
823).  general  solidtora'  bUl,  by  tin  last  proviso 
continuing,  for  a  certain  time,  in  circuits  of  a 
single  county,  the  county  solicitor  as  chief  prose- 
cuting officer,  does  not  contravene  Const.  1901, 
S  108,  inhibiting  suspending  oi>erati(»i  of  a  gen- 
eral law  for  benefit  of  an  individual. 

Appe<J  from  Circuit  Gourt,  Jefferson  Ooun* 
ty;  Wm.  K.  Fort,  ibdge. 

Henry,  alias  Boose,  O'Neal,  was  convicted 
ot  burglary  and  grand  larceny,  and  be  ap> 
peals.  Afllrmed. 

The  first  count  charges  burglary  and  grand 
larcaiy.  The  second  count  charges  receiv- 
ing, concealing,  or  aiding  In  c<mceallng  stol- 
en goods.  The  motion  in  arrest  of  Judgment 
is  based,  first,  on  the  fact  that  the  Indictment 
was  Invalid,  because  eacb  count  thereof  sets 
forth  several  distinct  substantive  offenses, 
charging  the  same  conjunctively  in  each 
count ;  and,  second,  because  the  proceedings 
before  the  grand  Jury  which  returned  the 
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same  were  eondncted  by,  and  the  said  Indlct- 
ment  found  on  tlie  advice  of,  an  unauthorized 
pawn,  L  e.,  Hugo  Ia  Black,  or  the  assistants 
appointed  by  Mm.  Since  tbe  act  of  tbe  Leg- 
islature approved  September  25,  1915  (Acts 
1915.  pp.  817-823),  wlilcb  attempted  to  contin- 
ue said  Black,  in  office  temporarily  as  dilef 
l»v)secuting  officer,  la  nncmstltatlmial  and 
void,  under  sectkniB  104  and  108,  Owstttu- 
tlon  1001. 

R.  L.  WllUams,  of  Blrralngbam,  for  appe- 
lant F.  Loyd  Tate,  Atty.  Gen.,  and  David 
W.  W.  Fuller,  Asst  Atty.  Gen.,  for  the  State. 

BRICKEN,  J.  The  defendant  was  tried 
and  convicted  for  the  offense  of  burglary  and 
grand  larceny,  and  sentenced  to  imprison- 
menC  In  the  penitentiary  £■»■  a  t«nn  <tf  10 
years. 

There  are  no  errors  aroarait  on  the  rec- 
ord, and  throughout  the  entire  trial  no  excep- 
tion was  reserved  to  any  ruling  of  the  court 
OD  the  evidence,  nor  to  the  oral  charge  of  the 
court,  and  no  written  charges  were  requested 
by  the  defendant  T^e  only  exception  reserv- 
ed during  the  entire  proceedings  was  to  the 
action  of  the  court  in  overruling  the  defend- 
ant's motion  for  a  new  trial.  Under  the  facts 
disclosed  by  the  transcript,  the  motion  for  a 
new  trial  was  properly  overruled, 

[1-3]  The  first  ground  for  motion  in  arrest 
of  Judgment  was  not  well  taken  under  an- 
thority  of  Walker  v.  State,  97  Ala.  86,  12 
South.  83,  and  BaUey  v.  State,  116  Ala.  437, 
22  South.  918;  and  under  the  authority  of 
State  ex  veL  Gastou  t.  Bla<A,  74  South.  387, 
tbe  Becond  ground  of  said  motion  Is  without 
merit  The  motion  in  arrest  of  Jndgmott 
was  therefore  properly  overruled. 

No  error  appears,  which  authoriaes  a  re- 
versal of  tbe  judgment  of  conviction  in  this 
case,  and  tbe  judgment  la  accordingly  af- 
firmed. 

Affirmed. 


HCSKET  V.  STATE.   (8  Div.  600.) 
(Coart  of  Appeals  oi  Alabama.   June  20, 1918.) 

1.  ADUI.TEBT  ©=»11— Admission  or  Bvidence. 

At  the  set>arate  trial  of  defendant  under  a 
joint  indictmeat  with  the  wife  of  the  prosecuting 
witness  on  a  charge  of  adultery,  testimony  rela- 
tive to  a  pending  oivorce  proceeding  between  the 
pTDsecatinK  witness  and  his  wife,  not  dCered  for 
liorpose  of  iii4>eadiment  ia  pn^erly  excluded. 

2.  Adultbbt  «=»11— Aduission  of  Evidence. 

On  trial  for  adultery  with  the  wife  of  prose- 
catlng  witness,  evidence  that  members  of  the 
family  of  tbe  witness  continQed  to  associate  witii 
defendant  is  properly  excluded. 

3.  WrrifESSBS    4=3S70(1J  —  Impeacumznt  — 
Bias. 

Where  the  defendant  is  charired  with  adnl- 
tery  with  the  wife  of  the  prosecuting  witness, 
and  the  facta  proven  are  not  inconsistrat  with 
dcfeodant's  innocence,  evidence  that  the  proee- 
cator  had  written  to  his  wife,  after  their  sepa- 
ration, professinff  his  love  and  a  desire  to  get 
her  ba(x,  is  admissible  to  show  bias. 


Appeal  from  (Sreult  Courts  Lauderdale 
County ;  O.  P.  Almon,  Judge. 

Walter  Huskey  was  convicted  of  living  in 
a  state  of  adultery,  and  appeals.  Reversed 
and  remanded.  ■ 

Tbe  defendant  was  Indicted  Jointly  with 
another  on  the  charge  of  living  in  a  state'  of 
adulteiT.  On  the  trial  Uie  defendant  de- 
manded a  severance  and  was  tried  separately- 

Paul  Hodges,  of  Florence,  for  aiH>eUant 
F.  Loyd  Tate,  Atty.  Gen.,  for  the  State. 

SAMFORD,  3^  [1,2]  On  the  trial  the  de- 
fendant undertook  to  inquire  Into  a  divorce 
proceeding  then  pending  between  W.  J. 
Guyce,  the  prosecuting  witness  and  husband 
of  Mary  Guyce,  and  Mary  Guyce.  The  Is- 
sues In  the  divorce  proceeding  between  W.  J. 
and  Mary  Guyce  were  not  relevant  to  any 
Issues  in  this  case ;  the  defendant  not  being 
a  party  to  the  divorce  proceeding,  and  Mary 
Guyce  not  beii«  here  on  trial.  If  the  pur- 
pose was  to  contradict  the  witness  W.  J. 
Guyce,  then  testifying,  tbe  proper  predicate 
was  not  laid.  Tbe  rulings  of  the  court  on 
the  various  questions  seeking  to  elicit  this 
testimony  were  without  error.  It  was  not 
error  to  refoae  to  permit  the  defendant  to 
show  that  members  of  the  prosecuting  wit- 
ness' family  continued  to  associate  with  the 
defendant  That  fact  could  not  be  consider- 
ed as  tending  to  impeadi  tlie  testimraiy  of 
the  prosecuting  witness. 

[3]  Tbe  fact  that  the  prosecuting  witness, 
the  husband  of  the  Joint  d^endant  after 
their  ses)a  ration,  had  written  his  wife,  pro- 
fessing hiB  undying  lore  for  her,  and  had 
tried  to  get  her  to  return  to  blm,  was  a  fttct 
that  should  have  been  allowed  to  go  to  the 
Jury  as  tending  to  sbov  the  interest  the  proi^ 
ecntlng  witness  had  In  the  prosecntlon  of  the 
defendant  then  on  trlaL  Bspedally  Is  this 
so  in  this  case,  the  husband  being  the  prose- 
cutor (the  prosecution  having  lieen  begun  Iqr 
affidavit).  l%e  iHroof  in  this  case,  as  dis* 
closed  by  the  record,  is  entirely  lacking  in 
that  decree  necessary  to  eataUlsh  a  sluj^ 
overt  act  oC  illicit  lnteroouTS&  Ibe  most 
that  can  be  said  of  its  probatiTe  force  is 
that  there  were  s<Hne  acts  of  indiscretion  and 
circumstances  from  which  the  suspiclcms  of 
the  husband  were  aroused;  but  when  these 
acts  are  taken  in  connection  with  tbe  furthw 
fact,  as  shown  by  the  testimony,  that  the  de- 
fendant was  only  22  years  of  age,  and  the 
woman  with  whom  he  is  charged  was  42,  the 
mother  of  five  grown  children  and  a  grand- 
mother; that  the  defendant  was  a  constant 
visitor  at  the  home  where  the  prosecuting 
witness  and  his  family  lived,  such  visits  be- 
ing frequently  upon  occasions  when  the  pros- 
ecuting witness  was  present ;  that  the  f amllv 
of  the  defendant  and  the  family  of  the  prose 
cuting  witness  were  close  neighbors,  living 
alxfut  150  yards  apart;  that  both  families 
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used  the  same  spring,  and  all  were  living  on 
the  same  place — such  suspicious  clrcumstano- 
es  as  may  bare  been  testlQed  to  might  well 
have  been  reconciled  consistent  with  the  de- 
fendant's Innocence,  If  the  Jury  had  been  al- 
lowed to  have  the  additional  fact  that  the 
husband  still  loved  his  wife  and  wanted  her 
to  come  baeU,  as  tending  to  show  the  bias  of 
the  witness  In  an  effort  to  get  rid  of  the  de- 
fendant through  a  conviction  In  this  case. 
Evidence  to  Impeach  a  witness  by  showing 
bias  or  111  will  against  a  party  Is  always  ad- 
missible.  Jones  T.  State,  76  Ala.  8. 

For  the  error  In  refusing  to  allow  the  de- 
fendant to  make  this  proof,  the  judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


QT7ARLES  et  el.  v.  KENDRICE  MERCAN- 
TILE CO.    (2  Div.  135.) 
{Court  of  Appeals  of  Alabama.   May  14, 1918.) 

1.  Bills  and  Notes  «»4e7  (2)— Aonoir  on 
Nora— Pleading. 

If  alle8;ati<»i8  of  complaint  as  to  iodorBement 
of  Dote  by  payee  to  plaintiff  were  insufficient  to 
show  that  l^al  title  passed,  in  absence  of  an 
averment  of  delivery,  demurrers,  taking  point 
that  averments  were  insufficient  to  show  tbat 
plaintiff  was  holder  of  legal  title,  were  pooperly 
overruled,  where  It  did  not  appear  from  com- 
plaint that  note  was  ne^rotnable,  and  governed 
by  Code  1907,  IS  2589,  4985. 

2.  Bills  and  Notes  «s»4d7(2>— Action  oh 
Noh^-Pleading. 

In  action  on  a  negotiable  note,  allegaldon 
that  note  was  Indorsed  to  plaintiff  by  payee  im- 
ported a  delivery. 

S.  Appeal  and  Erbok  «=3lO4O(10)— Habu- 
LBss  Erbob— Pleading. 
Conceding  that  complaint  In  action  on  note 
was  bad  because  insufficient  to  impose  on  plain- 
tiff burden  of  ahowing  note  was  executed  by  d»* 
fendant,  it  was  harmiesa  to  overrule  a  detauner 
thereto,  where  defendant  filed  a  plea  <tf  n<Ki  est 
factum. 

4.  PLEADINO  4s»130— PIXAS— DEHmtKEB. 

It  was  not  error  to  sustain  demurrers  to 
pleas  Setting  up  matt^  provable  under  the 
general  issues. 

5.  Joint  Adventdbes  ^7  —  Rights  of 
TmsD  Pabtt. 

Where  one  of  two  persons  in  joint  farming 
operations  authorizes  other  to  open  account  in 
name  of  both,  it  is  not  essential  to  a  dealer's 
right  of  recovery  on  account  that  a  partnership 
as  between  such  two  persons  be  shown. 

6.  Pabtnebship  <S=>30  —  Relation  —  Thibd 
Person. 

Where  one  person  furnished  money  and  an- 
other person  managed  a  farm,  fact  that  each 
participated  in  profits  constituted  them  iiart< 
ners  aa  to  third  persons. 

7.  Joint   Adventdbes  Acnona— In- 

BTBX'CTIONB. 
Where  plaintiff  was  suing  the  parties  in 
fanning  venture,  and  there  could  only  be  losses 
where  the  expenses  exceeded  the  profits,  an  in- 
struction as  to  essentials  of  a  nortnership  was 
not  misleading  in  using  term  division  of  ex> 
penses"  instead  of  "division  of  losses." 

8.  Tbial  <S=>296(1)— Iwstbtjctions. 

If  instruction  as  to  essentials  of  partner- 
ship was  misleading  in  not  clearly  stating  that 


an  agreement  to  share  losses  «as  eesentiaL  mis- 
leading tendencies  were  clearly  overcome  by 
an  instruction  so  stating'  specifleally. 

Bricken,  J.,  dissenting. 

Appeal  from  Circuit  Ooort,  Dallas  County ; 
B.  M.  Miller,  Judg& 

Assumpsit  by  the  Kendrick  Mercantile 
Company  against  W.  W.  Qoarles  and  R.  R. 
Kimmer.  Judgmrat  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

Certiorari  denied  by  supreme  court,  79 
South.  . 

The  facts  sufBdentlj  appear  in  flie  opin- 
ion. The  following  is  charge  100  No.  O: 

I  charge  yon,  gentlemen  of  the  jury,  tliat 

where  two  men  agree  that  one  man  shall  fur- 
nish the  land,  the  mules,  the  farming  implements, 
and  to  bear  all  the  expenf%s  thereof,  axCd  an- 
other man  agrees  to  manage  the  place,  be  re- 
sponsible for  one-half  of  the  expenses  for  the 
operation,  but  that  all  expenses  of  operation 
shall  be  paid  out  of  the  proceeds  of  the  planta- 
tion if  possible,  and  that  if  there  shall  be  any 
profit  they  should  be  divided  betwem  than,  such 
an  agreement  would  coostitute  each  frf  them  lia- 
ble as  partners. 

Charge  9V&,  given  at  the  reqiust  of  de- 
f^idant,  la  as  foUows: 
An  agreement  to  share  loeees  is  as  essmtial 

to  create  the  relation  of  partnership,  as  an  agree* 
ment  to  share  profit 

Charge  B,  given  for  plalntlfT,  is  as  follows: 
If  you  are  reasonably  satisfied  from  the  evi- 
dence, after  considering  all  the  evidence,  that 
Col.  Quaries  authorized  R.  R.  Kimmer  to  make 
an  account  with  plaintiff  In  the  joint  name 
of  Quaries  and  Kimmer,  with  plaintiu.  for  gooda 
and  advances  of  money  to  be  used  on  the  farm, 
and  if  you  further  are  reasonably  aatisGed  frwn 
the  evidence,  after  considerinc  ul  the  evidence, 
that  defendant  Kimmer  did  m  the  joint  name 
of  defendant  buy  goods  and  receive  advances  of 
money  from  plaintiff,  and  used  said  goods  and 
money  on  and  in  the  refolar  bosinesa  of  said 
farm,  then  you  must  find  for  plaintiff  for  the 
amount  ot  such  goods  and  advances  so  pro. 
cured  from  plaintiff,  and  not  paid  for,  whether 
defendants  were  partners  or  not. 

Beese  &  Reese,  of  Selma,  for  ai^idlants. 
S.  r.  Hobbs,  of  Selma,  for  appellee. 

BROWN,  P.  J.  [1, 2]  The  beneficial  owner 
of  I  a  nonnegotiable  promissory  note  may 
maintain  an  action  thereon,  although  he  Is 
not  the  holder  of  th^  legal  title.  Code  1907, 
I  24S9.  Therefore,  if  we  treat  the  avermeuts 
of  the  second  count  of  the  complaint  as  to 
the  Indorsement  of  the  note  hy  the  payee  to 
the  plnlntifl  as  Insufficient  to  show  that  the 
legal  title  passed  thereunder,  in  the  absence 
of  an  averment  that  the  Indorsement  was 
completed  by  delivery  (Code  1907,  $  4985), 
the  demurrers,  taking  the  point  that  the 
averments  of  the  complaint  were  insufficient 
to  show  that  the  plaintUT  was  the  bolder  of 
the  legal  title,  were  properly  overruled  In 
this  case,  for  the  reason  that  it  does  not  ap* 
pear  from  the  complaint  that  the  note  sued 
on  contained  Tvords  of  negotiability,  and  was 
governed  by  the  commercial  law.  Code  1907, 
i  24S9;  Welnstein  et  aL  v.  CnUsois'  Bank, 
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13  Ala.  App.  662,  60  South.  072;  Wtiatley 
T.  Hnscceee  Bank,  lOT  Ala.  402,  72  Soutn. 
lOlS.  HoweTer,  In  an  action  on  a  negotiable 
Dote,  an  aTenneat  In  tbe  complaint  that  tbe 
note  was  indorsed  to  the  plaintiff  by  the 
payee  imports  a  delivery.  Sherrlll  t.  U.  & 
M.  Bank,  195  Ala.  176,  70  South.  723. 

[1]  So,  also.  If  the  aTerments  in  this  count 
that  the  note  'Sras  made  by  the  defeadanta" 
be  treated  as  Insufficient  when  construed  in 
connectloD  with  the  ayenaent  that  the  note 
was  signed  "Qnarles  and  Klmmer,  per  B.  B. 
Simmer,"  to  impose  on  the  plaintiff  the  bur- 
den of  showing  that  the  note  was  efficadous- 
ly  executed  by  appellant,  and  that  the  ques- 
tion Is  well  presented  by  demurrer,  all  injury 
resulting  from  the  overmling  of  the  de- 
murrer was  averted  by  the  defendant  filing  a 
plea  of  non  est  factum,  which  properly  pre- 
sented the  Issue  and  placed  the  burden  upon 
the  plaintiff  of  showing  that  the  note  was  so 
executed. 

[41  The  appellant's  fifth  and  sixth  pleas 
were  originally  filed  as  a  partial  answer  to 
tbe  first  count  of  the  complaint,  to  wit,  "as 
to  the  item  or  charge  of  $80.50  for  mowijr 
and  rake,"  and  were  adopted  verbatim  as  an 
answer  to  the  third  count  It  is  so  manifest 
that  the  demurrers  to  the  pleas  in  this  form 
were  properly  sustained  that  we  de^  it 
unneoessary  to  treat  th&n  further.  More- 
over, tbe  matters  set  up  by  these  pleas  were 
provable  under  the  general  issue.  We  have 
examined  the  several  rulings  of  the  court  oo 
the  pleadings,  and  find  no  error  therein. 

[I,  •]  There  was  evidence  tending  to  show 
that  Klmmer  was  authorized  by  Quarles  to 
open  an  aooonnt  with  the  plaintiff  for  sop- 
pUes  to  be  used  in  the  joint  advmtnre  and 
farmiot  <^ratl(MU  in  which  Quarles  and 
Klmmer  were  engaged,  and  that  the  account 
sned  on  was  made  in  pursuance  of  this  au- 
thority. There  was  also  evidence  that  the 
mower  and  rake  for  which  the  note  de8crll>ed 
la  the  second  count  of  the  complaint  was 
givm  were  purchased  through  the  plaintiff 
from  the  International  Harvester  Company, 
and  after  the  note  was  executed  by  Eimmer 
In  the  names  of  Qnarles  and  Klmmer,  as 
averred  In  the  second  count  of  the  complaint, 
that  Klmmer  Informed  the  defendant  Quarles 
of  the  fftct  of  the  purchase  of  said  mower 
and  rake  and  the  execution  of  said  note,  and 
that  Qnarles.  with  a  knowledge  of  all  the 
facts,  ratified  the  execution  of  the  note. 
Therefore,  it  Is  not  essential  to  the  plaintiff's 
right  of  recovery  In  this  cose  that  a  partner- 
ship as  between  Quarles  and  Klmmer  be 
shown.  Furthermore,  if,  as  the  undisputed 
evidence  shows,  Klmmer  and  Qnarles  each 
participated  in  tbe  profits  of  the  buslneiris,  al- 
though Klmmer  had  no  Interest  In  the  capi- 
tal or  property  invested  in  the  business, 
this  would  constitute  them  partners  as  to 
third  persons,  and  they  were  liable  as  aaeix  In 
this  case.  McDonnell  v.  Battle  Bmim  Co., 
67  Ala.  90.  42  Am.  Rep.  99. 

7980^11 


[7]  On  the  case  made  by  the  evidence,  It 
clearly  appecurs  that  the  only  way  losses 
could  result  to  Quarles  and  Klmmer  in  their 
tanning  operations  would  be  that  the  ex- 
pense of  operation  exceeded  the  profits  aris- 
ing from  tbe  business,  and  charge  designated 
"100  No.  O,"  as  applied  to  the  evidence,  hy- 
pothesizing that  they  were  each  liable  for 
one-half  of  the  expenses,  was  a  correct  state- 
ment of  the  law  as  to  the  essentials  of  a 
partnership  inter  se. 

[t]  If  it  could  be  said  that  the  charge  was 
subject  to  the  criticism  that  It  was  mislead- 
ing in  not  <dearly  stating  that  an  agreement 
to  share  losses  is  an  essential  to  create  the 
relationship  of  a  partnership  Inter  se,  its  mis- 
leading tendencies  were  clearly  overcome  by 
the  oral  charge  of  the  court  and  by  special 
charge  OHi  given  at  the  request  of  the  de- 
fendant Quarles. 

Under  the  phases  of  the  evidence  adverted 
to,  charge  B  was  properly  given  at  the  re- 
guest  of  the  plaintiff.  There  was  evidence 
tending  to  sustain  all  the  counts  of  the  com- 
plaint, and  the  affirmative  charges  as  to  the 
second  and  third  counts  of  the  complaint, 
requested  by  the  defendant  Quarles,  were 
properly  refused,  and  the  motion  for  a  new 
trial  was  properly  overruled. 

We  find  no  reverstUe  enm  in  the  record, 
and  the  Judgment  Is  afflrmed. 

AfflAed. 

BBICKEIN,  J.  (dissenting).  I  cannot  con- 
cur In  the  (pinion  of  my  Brothers,  nor  in  the 
affirmance  of  the  Judgment  appealed  firom. 
The  actkm  is  broui^t  against  W.  W.  Quarles 
and  B.  R.  Klmmer.  The  comidaint  contains 
two  counts;  the  first  seeks  to  recover  |350 
due  from  them  by  account:  Tbia  Beomd 
se^  a  recovery  upon  a  promissory  note 
signed  "Quarles  and  Klmmer,  per  R.  B.  Klm- 
mer." 

As  to  the  account,  there  was  testimony 
tending  to  show  that  it  was  for  goods  pur- 
chased by  Klmmer  upm  anUiority  ^ven 
him  Iff  Queries. 

As  to  the  note,  there  was  testimony  tending 
to  show  that  Qnarles  ratified  tbe  giving  of 
It  by  Klmmer. 

The  oral  diarge  of  the  court  and  the  wrlti- 
ten  charge  100  No.  O,  given  at  the  request 
of  the  plaintiff,  and  the  brief  of  npDeOee'a 
counsel,  show  beyond  doubt  that  the  case  was 
tried  upon  the  theory  that  a  partnership  ex- 
isted between  the  defendants. 

The  first  error  I  shall  notice  committed  by 
the  trial  court  is  the  one  overruling  defend- 
ant Quarles'  objection  to  the  question  pro- 
pounded to  Klmmer,  plaintiff's  witness:  "To 
whom  did  you  tell  him  to  charge  It  to?" 
which  the  vritness  answered,  "I  told  Mm  to 
charge  it  to  Quarles  and  Klmmer."  The  ob- 
jection. In  my  opinion,  should  have  been 
sustained,  for  the  reason  a  partnership  can- 
not be  proved  by  the  admissions  or  declara- 
tions of  one  of  the  parties  claiming  to  be  a 
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paitnnr  of  another.  Such  a  declaration  la  res 
Inter  alios  acta,  or  hearsay.  Scott  Harper  ft 
Co.  T.  Danst^,  12  Ala.  714;  Gross  v.  Lang- 
ley,  60  Ala.  8;  Glarh  Taylor,  68  Ala.  4M; 
First  National  Bank  v.  Leland.  122  Ala.  28»- 
29S,  296.  26  South.  196. 

That  no  partnertiilp  exlated  betw-aen 
Qoarles  and  Klmmer  on  the  undisputed  testi- 
mony is  beyond  controversy.  That  Klmmer 
was  not  liable  personalty  tor  any  of  the  ex- 
peoae  Incurred  in  carrying  out  the  enterprise 
Is  also  beyond  all  controversy  on  the  undis- 
puted testimony  in  the  case  The  contract 
shows  no  more  than  a  contract  of  fairing  by 
W.  W.  Qnarles  of  B.  R.  K]mmev.  TbaX  con- 
tract was  this: 

Klmmer  "was  to  manage  the  farm,  get  out 
timber,  clear  some  land,  and  try  to  make  the 
place  bear  the  expense,  and  all  over  that  would 
be  divided  equally.  Quarles  was  to  fumisli 
land,  stock,  wagons,  and  other  implements;  be 
was  to  famish  everything ;  feed  astd  such  as 
that  was  to  come  back  to  him  out  of  the  crop  or 
timber,  until  he  was  paid  what  h»  bad  ad- 
vanced.'* 

Klmmer  was  without  Interest  In  the  land, 
stock,  or  farming  lnH>lements,  and  it  is  clear 
^hat  his  compensation  for  the  services  he  was 
to  render  was  to  be  from  the  profits  that  were 
*D  be  made  as  the  result  of  the  adv^ture  or 
enterprise.  He  was  not  responsible  person- 
ally for  the  expense  of  making  the  cn^s  or 
the  cutting  of  the  timber.  They  were  to  be 
oome  by  Queries,  to  be  repaid  hlnf^out  or 
the  crops  or  timber  when  sold.  This  state  of 
facts  was  no  more  than  hiring  of  Klmmer 
by  Quarles,  and  not  a  partnership.  As  stated 
in  Watson  v.  Hamilton,  180  Ala.  pp.  3-6,  60 
South.  63: 

"To  constitute  the  relation  inter  se,  the  con- 
tract must  extend  beyond  a  ctHnmon  agreement 
to  share  In  the  profits.  It  must  equally  bind  the 
parties  to  bear  the  burden  of  the  losses." 

In  other  words,  the  contract  between  Klm- 
mer and  Quarles,  In  order  to  constitute  them 
partners,  must  have  Imposed  the  obligation 
upon  eadi  of  than  to  personally  bear  the 
losses. 

The  contract  between  them  on  principle 
cannot  be  differentiated  from  the  one  constru- 
ed by  the  Supreme  Court  In  the  case  of  Tay- 
lor T.  Bush,  75  Ala.  432.  In  that  case.  Paul- 
ling  and  Thomas  entered  into  a  contract  to 
divide  equally  the  crops  and  proceeds  of  a 
pUmtmtloii  owned  by  Fanlllng,  as  well  as  the 
Increase  in  all  stock  on  the  plantation. 
Paulllng  agreed  to  fornltOi  Hiomas  all  the 
stock,  tools,  and  provisions  on  hand  at  the 
time  of  making  the  contract,  free  of  charge 
and  the  lands  free  of  rent,  lliomas  was  to 
take  ciiarge  of  the  plantation  and  premises, 
stoidc  implements  and  tools  of  Paulllng,  man- 
age and  conduct  the  farm,  keeping  an  accu- 
rate account  of  all  expenses  Incurred  in  the 
manag«nent  of  the  farm  and  business,  and  to 
make  equal  divldon  of  the  net  proceeds  of 
said  form  annually  with  Paulllng.  The  court, 
speaking  through  Brlckell,  C.  J.,  held  that  the 
contract  did  not  create  a  partnerdiip  beween 
Paulllng  and  Ibomas,  and  In  part  said: 


"The  test  of  a  partnetahip  generally  Is  wheth- 
er there  is  a  commanity  of  interests,  and  a  par- 
ticipation in  losses  and  profits.  *  •  •  The 
rule  is  not  without  its  exceptions;  and  when  a 
party  is  without  interest  in  the  capital  or  busi- 
ness, and  is  to  be  compensated  for  hia  services 
from  the  profits,  or  rewarded  by  the  profits,  or 
what  is  to  depend  upon  the  result  of  a  common 
adventure  or  enterprise,  the  rule  Is  without  ap- 
plication. *  •  *  This  contract  is  within  the 
exc«ttion:  the  participation  of  Thomas  in  the 

eronts  was  simply  intended  as  compensation  to 
!m  for  his  skill  and  Services  as  the  manai^r  of 
the  stock  and  plantatitm,  and  in  the  cultlvatimi 
and  gathering  of  the  crops." 

In  Zuber  v.  Roberts,  147  Ala.  612,  40  South. 
319,  Zuber  filed  his  bUl  for  the  dissolution  of 
an  alleged  partnership  between  himself  and 
Roberts.  The  contract  relied  upon  ns  show- 
ing the  partnership  was  not  In  writing. 
Roberts,  having  a  lease  on  a  lime  quarry, 
entered  Into  a  contract  to  furnish  200  teas 
of  limestone  a  day  for  a  term  of  three  years. 
He  entered  into  an  agreement  with  Zuber 
whereby  Roberts  was  to  furnish  the  capital 
for  the  equipment  of  the  quarry  and  for 
stocking  a  commissary;  Roberts  was  to  man- 
age the  quarry  and  commissary,  and  for  his 
services  was  to  receive  one-half  of  the  profits 
derived  from  quarrying  the  stone,  and  one- 
half  of  the  rents  collected  from  the  honses  on 
the  quarry  premises.  The  business  was  con- 
ducted In  the  name  of  the  Ooneolidfited 
Quarry  or  In  the  name  of  Roberts.  However, 
the  evidence  of  complainant  tended  to  snow 
that  the  name  of  Roberts  and  Zuber  was  used 
in  conducting  the  quarry  business,  and  that 
some  Ulls  of  lading  for  lime  rock  were  made 
out  in  that  nama  It  further  showed  that 
goods  for  the  commissary  were  purchased  In 
the  name  of  Paul  Roberts.  The  court,  speak- 
ing to  this  state  of  facta;  said: 

"While  the  evidence  shows  a  community  of 
interest  In  the  profits,  it  does  not  satisfactorily 
show  that  under  the  arrangement  and  conduc-t 
of  the  business  there  was  to  be  any  community 
in  the  losses.  •  •  •  ■  The  facts  in  the  present 
case  are  very  much  like  those  in  the  case  of 
Taylor  V.  Busb,  76  Ala.  432,  where  there  was  a 
contract  for  the  conduct  of  a  farm ;  the  agree- 
ment providing  that  one  party  should  furnish 
the  farm  and  certain  tools,  etc. ;  the  other  to 
conduct  it,  ke^  an  account  <rf  all  expenses,  and 
to  make  equal  division  of  the  net  ivoceeds." 

The  court,  after  Indulging  in  the  quotations 
from  T^Ior  v.  Bush  and  Stafford  v.  Sibley, 
106  Ala.  192,  17  South.  324,  held  that  there 
was  no  partnership  existing  between  Zuber 
and  Roberts.  See,  also,  Code  1907,  |  474.'!; 
Stafford  v.  Sibley,  supra ;  20  R.  C.  L.  Part- 
narshlp,  K  SO.  48. 

As  to  the  account  sued  on,  there  was  no 
joint  liability  by  Klmmer  and  Qnartea.  If 
the  goods  purchased  by  Klmmer  was  with 
Quarles'  authority  for  the  carrying  ont  the 
enterprise  or  adventure,  they  were  advances 
by  Quarles,  for  which  he  alone  was  liable; 
and  there  could  be  no  recovery  for  them  In 
this  action,  because  the  actl<m  is  to  recover 
upon  an  alleged  Joint  liability. 

As  to  the  note,  there  could  be  no  recovery 
unless  there  was  a  partnership  between 
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Quailes  and  Klmmer,  or  tmlees  tbere  was  a 
ntificatlMi  by  Qoarle^  with  fall  knowledge 
of.tbe  execution  of  tbe  note  by  Klmmer,  In 
the  name  of  Qnarles  and  Klmmer. 

My  Brothers  hcid  that  charge  100  No.  O. 
glTen  at  plaintllTa  request,  oiunclated  a  cor- 
rect statement  of  the  law  as  applied  to  the 
evidence,  but  that.  If  It  be  subject  to  the  c/iu- 
dsm  of  being  misleading.  In  not  clearly  stat- 
ing that  an  agreement  to  share  the  losses  is 
an  essential  to  create  the  relatlonsliip  of  a 
partnership  Inter  se,  its  misleading  tenden- 
des  were  clearly  overcome  by  the  oral  charge 
of  the  court,  and  by  special  charge  9%,  given 
at  the  request  of  Ihe  defendant  Quarles.  The 
oral  charge  of  the  court  clearly  stated  the 
essential  elements  to  create  a  partnership, 
and  charge  OH  was  in  this  language: 

"An  agreement  to  share  losses  Is  as  essential 
to  create  the  reIati(Hi  of  partnership  as  an 
igreement  to  share  profits." 

Chaise  100  No.  O  was  not  merely  mislead- 
ing bnt  abstract,  as  was  the  oral  charge  ot 
tbe  court,  for  the  reason  it  enundated 
and  insimcted  tbe  Jury  as  to  tlie  ess«itlal 
donenta  of  a  partnership.  There  was  no 
partnerablp  betwem  Qnarles  and  Klmmer, 
sod  the  glTlng  of  it,  In  my  opinion,  ms  error, 
and  that  error  wu  not  cared  by  the  vrai 
diarge  of  the  court  or  by  written  diarge  9%, 
giTcn  at  the  request  of  the  d^^ant  Qnarles. 
lo  truth,  tbe  Jury  was  taistructed  sol^y  and 
exdnslT^  upon  tbe  ISieory  of  a  partnership, 
which  the  t^itlmony  shows  never  «cl8ted. 

The  proposHon  in  tbe  opbilon  of  the 
majority  of  tbe  conrt: 

"It  is  not  essential  to  the  idaintifTs  right  of 
Kcorery  in  this  case  that  a  partnership  between 
Qoailes  and  Khnnier  be  shown" 

—Is  outside  of  and  beyond  any  theory  upon 
wbidi  the  case  was  tried.  Mo  such  conten- 
tion appears  to  have  been  made  in  the  trial 
court  or  here,  and  no  such  proposition  was 
Bobmltted  by  the  trial  court  to  the  determina- 
tion of  the  jury.  As  stated,  the  whole  theory 
of  Quarles'  liability  was  predicated  solely  and 
exclaslvely  upon  the  question  of  partnership 
vol  Don  existing  between  him  and  Kimmer, 
and  tiuch  was  the  theory  upon  which  the  case 
was  tried,  and  that  »-a3  the  question  submit- 
ted to  the  jury  for  their  consideration  and 
determination.  Under  tlie  lustructionB  of 
the  court,  the  Jury  could  not  have  determin- 
ed Quarles'  liability  or  nonliability  upon  any 
other  hypothesis,  for  the  reason  that  his 
liability  upon  any  other  theory  than  that  of 
a  {lertnershlp  between  him  and  Kimmer  was 
not  sulxnitted  to  them  for  their  determlna- 
tloD.  In  short,  whether  Quarles  authorized 
the  making  of  the  account  or  ratified  tbe 
elving  of  the  note,  which  was  denied  by  him, 
was  not  submitted  to  the  jury. 

For  these  reasons,  I  am  of  the  opinion  that 
the  Judgment  of  the  lower  court  should  be  re- 
versed, and  the  cause  remanded. 


NELSON  T.  STATE.  (7  Div.  559.) 
(Conrt  of  Appeals  of  Alabama.  June  11,  1918.) 

Appeal  from  Circuit  Ooort,  Band<^ph  Coun- 
ty:  S.  li.  Brewer,  Judge. 

Andrew  Nelson  was  indicted  for  assault  to 
murder,  was  cwTlcted  of  an  aasault,  and  from 
the  jndipnent  he  appeals.  Affirmed. 

V.  Loyd  Tate,  Atty.  Oen.,  tor  tbe  State. 

SAMFORD,  J.  The  only  exceptions  are  to 
the  admission  of  testimony,  all  of  which  we 
have  examined.  We  find  no  error  in  any  of 
the  rulings  of  the  court  as  shown  by  the  ncord. 
The  Judnnent  is  affirmed. 

Affirmed. 


MITCHELL  r.  MASON. 

(Supreme  Court  of  Florida.    May  IB,  191& 
Rehearing  Denied  June  17,  1018.) 

(SyUaiua  &v  the  Court.) 

1.  MOBTOAOBa  «S>S29(!^F0BBCL0SUBB  SaU 

—Vacation. 
A  court  of  chancery  has  jurisdiction  to  hear 
and  determine  a  motion  to  vacate  a  sale  of 
property  made  under  the  court's  order  of  fore- 
closure after  confirmation  of  the  sale. 

2.  Appxai.  ako  Bbbob  «=»983(3)— DiscamoN 
or  CHANCKiioa— Review, 

Id  such  case  the  chancellor  has  a  large  dis- 
cretion which  will  be  interfered  with  by  an  ap- 
pellate court  only  in  a  dear  case  of  injustice 
and  when  it  clearly  appears  that  his  decision 
was  erroneous. 

3.  MoBTOAQEs  «=>520(10)— FoBEOi:x>suas  Salb 
—Vacation— Inamquact  of  Pbick. 

Upon  a  motion  to  vacate  a  sale  of  property 
made  long  after  the  confirmation  of  the  sale  and 
upon  the  Kround  of  inadequacy  of  price  realized 
at  the  sale  as  a  result  of  ministerial  errors,  the 
interest  of  the  movant,  the  circumstances  con- 
stituting the  alleged  irregularity,  the  inadequacy 
of  price,  and  the  existence  of  persons  who  at  tbe 
time  of  the  sale  were  ready,  willing,  and  able  to 
purchase  the  pn^r^  at  a  higher  price  than 
that  for  which  it  sold  should  be  established  by 
proof  of  a  hi^  degree  of  deamess  and  cer- 
tainty. 

(AddiUonal  SyUa^a  by  Bdiiorial  StoffJ 

4.  MOETOAGEa      «='52G(7)— FOEECLOSUBB— Oa- 

DEB  OF  Confirmation— Effect. 
An  order  of  confirmation  is  equivalent  to  an 
adjudication  that  tbe  sale  was  one  proper  to  be 
approved,  and  creates  a  presumptioQ  of  the  reg- 
ularity of  the  proceedings. 

Appeal  from  Circuit  Court,  Duval  County; 
Daniel  A  Simmons,  Judge. 

Bill  for  foreclosure  by  Harry  Mason 
against  David  F.  Mitchell.  Decree  for  com- 
plainant, and  land  sold  and  sale  made  and 
confirmed,  and  defendant's  motion  to  set 
aside  the  sale  was  stridcen  and  the  motion 
dismissed,  and  movant  appeals.  Motion  to 
dismiss  appeal  denied. 

See,  also,  63  Fla.  688.  57  South.  604. 

Stanton  Walker,  of  Jacksonville,  and  Fred. 
T.  Myers,  of  Tallahassee,  for  appellant. 
Alex.  St  Clalr-Abrama,  of  Jacksonville,  for 
appellee 


«s»rn-  other  caua  sm  mat  topic  and  KST-NUUBBB  In  all  Ker-Nnmbered  IHieaU  and  Indoxes 
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ELLIS,  X  The  litigation  In  which  tblB 
appeal  iBTolves  one  phase  has  several  times 
been  before  this  court. 

The  question  now  presented  is  whether 
the  sale  of  the  property  known  as  "yUla 
Alexandria"  and  certain  described  personal 
property  located  near  the  city  of  Jackson- 
ville, of  January  1,  1912,  was  made  in  con- 
formity to  the  decree  of  the  court  In  the 
case  of  Harry  Mason  t.  Cogswell  et  al.,  en- 
tered on  December  1,  1911,  In  the  drcnlt 
court  for  Duval  county. 

A.  motion  was  made  by  David  F.  Mitchell, 
one  of  the  defendants  In  the  above  suit  on 
January  22,  1916,  to  set  aside  the  sale  made 
on  January  1,  1913,  upon  grounds  which, 
briefly  stated,  are  as  follows:  That  on  the 
morning  the  sale  was  to  take  place  counsd 
for  David  Mitchell  Informed  the  special  Mas- 
ter, who  under  the  decree  was  directed  to 
make  the  sale  at  public  auction  in  compli- 
ance with  law  for  the  purpose  of  satisfying 
and  discharging  the  amounts  found  in  such 
decree  to  be  due,  that  a  supersedeas  staying 
the  execution  of  the  decree  had  been  ob- 
tained frcMn  the  jndge  of  the  Eighth  judicial 
circuit  of  Florida,  and  that  the  bond  duly 
approved  had  been  placed  on  file  in  the  office 
of  the  clerk  of  the  circuit  court  for  Duval 
county ;  that  the  special  master  then  Informed 
Mitch^'s  counsel,  so  the  latter  understood, 
that  the  sale  would  not  be  made;  that  the 
sale  was  nevertheless  made  by  the  special 
master  at  the  time  and  place  directed  by 
the  decree,  and  George  Mason,  the  son  and 
attorney  In  fact  of  the  complainant,  Harry 
Mason,  became  the  purchaser  at  the  "grossly 
Inadequate  price  of  $31,000";  that  George 
Mason  was  the  only  person  present  at  the 
sale  to  bid,  and  that  the  property  was  worth 
"at  least  $250,000" ;  that  the  movant  Mitch- 
ell had  "made  arrangements  to  have  the 
property  bid  in  at  the  sale  if  the  same  should 
be  held,"  and  there  were  divers  other  per- 
sons who  were  ready,  willing,  and  able  to 
purchase  the  property  at  a  much  larger  price 
than  the  same  brought  at  the  sale,  but  all 
of  them,  Including  Mitchell,  were  misled  by 
the  special  master's  statement  that  he  did 
not  Intend  to  sell  the  property  on  that  day, 
and  who  were  therefore  not  present  to  bid 
on  the  same;  that  since  the  sale  was  made 
the  movant  had  obtained  quitclaim  deeds  to 
the  property  from  all  the  other  defendants 
In  the  case  of  Mason  v.  Cogswell  et  al. ;  that 
after  the  sale  was  made  to  George  Blason 
he  conveyed  the  property  by  quitclaim  deed 
to 'bis  father,  Harry  Mason. 

It  Is  In  effect  recited  In  the  motion  to  va- 
cate the  sale  that  the  special  master  an- 
nounced that  the  sale  would  not  take  place 
because  he  supposed  the  supersedeas  order 
was  valid,  but,  having  discovered  later  that  It 
was  Invalid,  decided  to  proceed  with  the  sale 
of  the  property  and  attempted  to  notify  the 
movant  and  his  attorney,  but  fulled,  and  that 
he  also  failed  to  notify  the  persons  whom  It 
Is  allied  were  ready,  willing,  and  able  to 


purchase  the  property  for  a  sum  greator 
than  that  for  which  it  was  sold. 

The  conclusion  arrived  at  by  the  special 
master  that  the  supersedeas  order  was  void 
was  correct  In  an  appeal  by  Mitchell  from 
an  order  on  his  application  to  annul  the  pro- 
ceedings taken  nnder  the  foreclosure  de- 
cree alleged  to  have  been  In  violation  of  the 
su[>ersedea8  order,  this  court  held  the  order 
to  be  void,  so  the  application  was  denied. 
See  Mitcbdl  T.  HasOB.  63  Ela.  638.  67  SoatlL 
604. 

But  the  point  pres«ited  here  is:  Granting 
the  supersedeas  order  to  have  been  void,  was 
the  property  sold  for  an  Inadequate  price  to 
the  advantage  of  the  complainant  and  to 
the  disadvantage  of  the  defendants,  because 
of  the  Impression  created  upon  the  movant 
and  his  attorney  and  others  who  were  ready, 
willing,  and  able  to  purchase  at  a  much 
greater  price  by  the  announcement  of  the 
special  mastOT  to  them  that  he  would  not 
seU,  and  his  subsequent  change  of  mind  with- 
out notice  to  such  parties,  who  by  reason  of 
the  first  announcement  were  not  present  at 
the  sale  and  therefore  could  not  bid  upon  the 
properly? 

[1>2]  Inadequacy  of  price.  In  connection 
with  other  circumstances  having  a  tendency 
to  cause  such  inadequacy  resulting  In  Injury, 
is  considered  sufficient  grounds  to  set  aalde 
the  sale,  especially  if  the  clrcumstancea  re- 
sult from  the  mistake  of  one  whose  duty  it 
la  under  the  decree  to  make  sale  of  the  prop- 
erty; yet  the  cbanc^or  has  a  large  discre- 
tion whl<di  will  only  be  Interfered  with  by 
the  appellate  court  In  a  clear  case  of  Injustice. 
See  Sowards  v.  Pritchett,  37  lU.  617;  Glenn 
V.  Clapp,  11  GUI  &  J.  (Md.)  1;  Pattison  v.  Jos- 
selyn,  43  Miss.  373;  Bberhart  v.  Glldirist, 
11  N.  J.  JJq.  (3  Stockt)  167;  Schroeder  v. 
Young,  161  U.  S.  334.  16  Sup.  Ct  512,  40  U 
Ed.  721;  Mechanics'  Saving  &  Building  Loan 
Ass'n  V.  O'Conner,  29  Ohio  St.  661 ;  Young  v. 
Teagne,  Bailey's  Eq.  (S.  C.)  13. 

There  Is  no  question  as  to  the  regularity 
of  the  sale,  such  as  lack  of  published  notice, 
improper  time,  place,  or  terms  of  sale,  nor 
lack  of  the  jurisdiction  of  the  court,  nor 
authority  of  the  special  master  to  sell,  and 
It  appears  that  the  sale  "was  duly  confirmed 
by  order  of  the  court  the  following  day. 

The  grounds  upon  which  the  sale  Is  attacked 
by  the  movant  In  this  proceeding  may  render 
the  sale  voidable,  but  not  void.  The  cura- 
tive power  of  the  order  of  confirmation,  while 
not  extending  to  a  void  sale,  does  extend  to 
a  sale  made  voidable  by  such  conduct  of  the 
special  master  of  which  complaint  is  here 
made.  He  was  not  charged  with  fraud,  nor 
collusion,  nor  any  misconduct;  nor  was  the 
complainant  who  purchased  charged  with 
fraud  or  collusion  with  other  purchasers  or 
with  the  special  master.  His  announce- 
ment that  he  would  not  sell  that  day  pro- 
ceeded from  Information  erroneously  supplied 
by  movant's  counsel  himself,  which  upon  dis- 
covering the  error  the  special  master  Imme- 
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distel7  attempted  to  recalL  That  be  was  nn- 
atile  to  Inform  morant  or  bis  counsel  of  bla 
determination  to  sell,  and  tbat  tbe  gapene- 
defta  order  was  void  because  not  tajtea  with- 
in tbe  time  prescribed  by  law,  a  matter  cer- 
tainly known  to  movant's  connsel,  seems  to 
liaTe  been  no  fault  of  tbe  special  master. 
Kor  Is  It  very  clear  from  tbe  motion  or  the 
ftffldarlts  supportbiff  It  that  any  certain  per^ 
Km  was  ready,  wUlIng,  and  aUe  to  pay  a 
greater  price  for  the  property  than  the 
smonnt  for  which  It  sold.  Tbe  afOdavlt  of 
Mitchell  himself  does  not  state  what  amonnt 
be  was  willing  to  have  paid  few  the  property, 
nor  that  he  was  able  to  pay  such  prlc&  This 
affldavit  did  state  that  John  J.  Whltaker  and 
Henry  A.  Hudnall  wished  to  purchase  the 
property  for  the  sum  of  975,000  tbe  day  of 
the  sale,  and  had  "tbelr  diecks  certified  with 
tiiem  for  tbat  purpose,"  and  were  not  at  the 
sale  because  of  tbe  spedal  master's  state- 
ment tiiat  he  would  not  seU.  But  3udnaU's 
aflUtaTit  Is  not  te  tbe  record,  and  Wbltaker's 
atBdSTit  merely  stated  tbat  he  and  Etndnall 
'^^ere  prepared  to  Md"  that  amount  and  had 
made  all  preparations  to  pordfaase  the  prop* 
erty,  and  bad  it  not  been  tor  the  announce- 
ment by  tbe  special  master  "would  have  been 
imsrait  at  tbe  sale" 

l!hla  pardcolar  Irr^ularl^  on  the  pare  ot 
Qte  spedal  master  was  known  to  the  movant 
Uitcb^  when  be  filed  bis  first  motion  to  va- 
cate and  annul  the  proceedings^  bat  he  seems 
not  to  hare  Induded  in  sncb  motion  tbat 
ground  of  attadE.  He  may  be  successful^ 
met  at  this  point  1^  tbe  rule  of  res  aojudl- 
cata.  See  1  Van  Fleet's  Fwmer  Adjudication, 
W;  Jay  t..  De  Groot,  2  Hun  (N.  T.)  SOS; 
Jcnes  T.  Morgan,  69  Fla.  512,  62  Soutii.  140. 
Knowledge  of  tbe  sale  came  to  Um  as  eariy 
as  4  o'clock  in  the  aftenuKu  of  tbe  day  ot 
sale,  yet  be  seona  not  to  have  appeared  be- 
fore tbe  cbancell<»-  and  opposed  the  confirm 
matlMi  of  the  sale.  So  It  cannot  be  said  that 
the  existence  ot  the  supposed  irregularity 
WHS  not  known  undl  after  tbe  ocmfirmatlMi 
of  the  sale  by  tbe  court. 

[4]  ^nie  order  of  cwflrmatlon  is  eQolvalent 
to  an  adjudication  tbat  the  sale  was  one  pr<^ 
er  to  be  approved.  It  creates  a  presumption 
ot  the  regularity  ot  tbe  proceedli^  And 
vhlle  an  Interested  party  may  attadc  an  or- 
der of  confirmation  upon  the  grounds  and 
In  tbe  manner  In  whldi  the  order  in  this  case 
Is  attacked,  we  tblnk  it  is  proper  to  give  to 
the  cbancellOT's  decision  the  same  consldera- 
tiim  that  is  given  to  bis  decisions  tqion  any 
other  mattsr  before  him  resting  npm  evi- 
dence. Unless  it  clearly  appears  tbat  his  de- 
ddon  was  errvmeona  this  court  will  not  dls- 
tarb  his  ruling. 

The  chancellor  disposed  of  tbe  motion  to 
•et  aside  the  sale  by  granting  a  motion  ot 
Mason  to  strike  from  tbe  files  and  dismiss  tbe 
motion  of  AfltdieU. 

Tiio  motion  to  strike  contained  many 
cnHmdi,  some  of  which  Involved  anestlons  of 


iwacttce,  sfnne  raised  the  point  tbat  tbe  mat- 
ter presented  was  res  adjudlcata.  other 
grounds  questioned  KQtdieirs  Interest  In  the 
pr(V>erty  sold  or  the  proceeds  derived  from 
the  sale,  and  others  that  the  court  had  no 
Jurisdiction  to  set  aside  the  sale.  The  ^xtb 
ground  of  the  motion,  bowevOT,  averred  that 
tbe  matters  and  things  set  fortb  in  tbe  motion 
to  set  aside  the  sale  as  afFectlng  the  circum- 
stances ot  tbe  sale  were  not  true. 

^e  order  of  tbe  chancellor  was  that  appel- 
lee's motion  "Tiavlng  been  duly  argued  and 
CMisldered,  it  is  ordered  tbat  the  same  be 
and  is  hereto  granted."  Five  months  after- 
wards Mltdiell  took  this  appeal. 

Whether  the  chancellw  considered  a^ral- 
lant's  motion  upon  its  merits  it  Is  Impossi- 
ble from  bis  order  to  say. 

We  think  that  tbe  appellant's  Interest  In 
tbe  property  sold  and  bis  potitltm  u  one  of 
tbe  defendants  In  tbe  original  suit  of  fore- 
dosnre  entitle  him  to  question  the  regularity 
of  the  sale,  and  that  the  court  bad  Jurisdic- 
tion to  entertain  the  motion  to  set  the  sale 
aside  upon  the  ground  of  miacondoct  of  tbe 
officer  making  tbe  sale.  And  notwithstanding 
the  rule  of  res  adjudlcata,  we  have  consid- 
ered the  matter  upon  its  merits.  We  have  ex- 
amined carefully  the  affidavits  submitted  by 
the  parties.  We  have  taken  into  consider- 
ation the  special  master's  version  of  the  al- 
iegeA  irregularities  ot  the  sale  in  connection 
with  the  allegations  of  Qie  motion  and  the 
affidavits  in  Its  support. 

The  atSdavit  of  the  special  master  was 
made  and  submitted  upon  the  bearing  of  the 
first  motion  to  set  the  sale  aside,  but  It  ap- 
pears In  this  record  and  we  have  consider- 
ed it 

[3]  Upon  a  motion  ot  this  kind  depending 
for  Its  effectlTeness  upon  ministerial  errors 
which  have  not  been  brought  to  the  attention 
of  tbe  court,  no  matter  what  the  reason  for 
delay,  for  many  years  afterwards,  the  court 
should  require  a  very  high  degree  of  clear- 
ness and  certainty  in  proof  in  every  partic- 
ular. The  interest  of  the  movant,  the  circum- 
stances constituting  the  alleged  irregularity, 
the  grossly  Inadequate  price  for  which  the 
prcq^ierty  sold,  and  the  existence  of  persons 
who  were  ready,  willing,  and  able  to  purchase 
at  a  hl^er  price  who  were  not  present  at  the 
sale  because  of  the  Irresulsrity  allcgea  and 
who  would  have  been  present  and  entered 
bona  fide  bids  had  It  not  been  for  such  Irreg- 
ularities, sbould  be  clearly  established  to  a 
high  d^ree  of  certainty. 

Considering  the  merits  of  the  motion  to 
set  aside  the  sale  in  this  light,  we  tblnk  the 
chancdlor  did  not  err  in  refusing  to  grant  It, 
and  his  order  is  therefore  affirmed. 

The  motion  of  appellee  to  dismiss  the  ap- 
peal is  denied. 


BROWNE,  C.  J.,  and  TAYLOR,  WHIT- 
riBLD,  and  W£ST,  J  J.,  c<mcnr. 
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CROOKB  V.  VAN  PELT,  Sheriff. 
(Sa^«ne  Court  of  E^orida.    June  17,  1018.) 

(Syllahiu  &v  the  Court.j 

1.  Habeas  Corpus  4=»29— Dischabob  fbou 
CusTODT— Allegation  and  Pboof. 

Where  habeas  corpus  is  invoked  to  obtain 
the  discharge  of  a  person  held  in  custody  to  an- 
swer a  ctiarge  of  crime,  it  must  be  shown  that 
the  statute  under  which  the  t^arge  is  made  is 
inralid  or  that  the  charge  as  made  is  not  merely 
defective  in  its  allegations,  but  that  it  wholly 
fails  to  state  an  offense  under  the  law. 

2.  Habeas  Cobpus  «ss>3,  4  —  SoBarmm 
FOB  Motion  to  Quash— Wbit  of  Ebbob  ob 
Appeal. 

The  writ  of  habeas  corpos  caimot  be  used 
as  a  substitute  for  a  motion  to  quash  or  a  writ 
of  error  or  an  appeal. 

8.  Indicthent  and  Infobmation  <8=>66  — 
Suffxcibhot  or  Chabob— Dbfensite  Mat- 

TEB. 

A  criminal  chanre  is  not  fatally  defective  he- 
cause  it  does  not  a&ege  defensive  matter  not  a 
part  of  the  definition  of  the  otteim  diarged. 

Error  to  Court  ot  Becord,  EscamMa  Coun- 
ty; 0.  M.  Jonra,  Judge. 

Habeaa  corpus  by  Albert  Croofee  against 
James  C  Van  Pelt,  Sheriff  of  E»»mb1a 
County,  Fla.  Motion  to  quash  return  over- 
ruled, and  petitioner  rrauanded  to  the  cus- 
tody of  tlie  Sheriff,  and  he  brings  error.  Af- 
firmed. 

R.  P.  Reese,  of  Pensacola,  for  plaintiff  in 
error.  John  P.  Stokes,  of  Pensacola,  for  de- 
fendant in  error. 

WEST,  J.  The  plaintiff  In  error  entered 
a  plea  of  guilty,  and  was  duly  soitenced  by 
the  trial  court  upon  a  count  in  an  informa- 
tion duly  filed  against  him  which  Is  In  the 
following  words: 

"And  your  informant  aforesaid,  prosecuting  as 
aforesaid,  upiHi  his  oath  af(M«said,  further  in- 
formation makets  that  Albert  Crooke,  at  and  in 
the  county  of  Escambia,  state  of  Plorida,  afoi-e- 
said,  on  the  2Sth  dfty  of  October,  A.  D.  1917, 
did  then  and  there  kill  a  certain  eteer  without 
inspection  by  a  regularly  appointed  inspector." 

Thereafter  he  executed  and  delivered  to 
the  sheriff  of  the  county  a  bond  to  pay  the 
fine  and  cost  Imposed  by  the  court  upon  him, 
but,  having  failed  to  do  so,  the  sheriff  took 
him  Into  aistody  for  the  purpose  of  requir- 
ing him  to  serve  the  alternative  sentence  oi 
imprisonment  Imposed  by  the  court 

Thereupon,  upon  iwtltlon  therefor,  a  writ 
of  habeas  corpus  was  taken,  but  upcm  a  hear- 
ing on  such  writ  and  return  thereto,  in  whlcii 
the  forejroing  facts  were  set  up,  a  motion  to 
quash  the  return  was  overruled,  and  the 
plaintiff  In  error  was  by  the  judgment  of  the 
court  remanded  to  the  custody  of  the  sheriff. 

To  review  this  Judgment  writ  of  error  was 
allowed  and  taken  from  this  coort. 

The  order  of  the  court  remanding  the  pe- 
titioner la  assigned  as  error,  and  it  Is  urged 
here  that  the  Informatioii  charges  no  offense 
against  the  laws  of  the  state. 


The  prosecntlcm  Is  based  upon  section  1  of 
chapter  5660,  Acts  of  1907,  which  provldeB: 

"TbEt  from  and  after  the  passage  of  this  act 
it  shall  be  unlawful  for  any  person  or  persons, 
firm  or  corporation  to  kill  for  any  purposes  any 
bull,  steer,  cow,  heifer,  yearling  or  calf  in  the 
State  of  Florida  without  infii)ection  by  a  regu- 
larly anpointed  inspector  except  as  is  provided 
in  section  2  of  this  act." 

By  the  exception  referred  to  In  sectlfHi  2 
of  the  statute  the  owner  of  such  an  animal 
may  by  himself  or  his  agent  butdier  It  **lii 
the  presence  of  <Hie  or  more  disinterested 
utahle  persons"  without  being  held  to  have 
violated  the  provl^ons  of  the  statute. 

[1,2]  In  the  case  of  In  re  Robinson,  73 
Flo.  106S,  75  South.  604,  this  court  held  that: 

"Where  habeas  corpus  is  invoked  to  obtain  the 
discharge  of  a  person  held  in  custody  to  an- 
swer a  charge  of  crime,  it  must  be  shown  that 
the  statute  under  which  the  charge  is  made  is 
invalid,  or  that  the  charge  as  made  Is  not  mere- 
ly defective  in  its  allegations,  but  wholly  fails 
to  state  any  offense  under  the  laws  of  the  state. 
The  writ  of  habeas  corpus  cannot  be  used  as  a 
substitute  for  a  moticm  to  quash  or  a  writ  of 
error  or  an  appeal." 

See,  also,  to  the  same  effect,  Mooneyham 
v.  Bowles,  72  Fla.  259,  72  South.  931 ;  But- 
ler V.  Perry,  67  Fla.  405,  66  South.  150;  Mc- 
Griff  V.  State,  66  Fla.  335,  63  South.  725. 

13]  It  is  also  well  established  in  this  Ju- 
risdiction that  a  charge  In  a  criminal  prose- 
cution is  not  fatally  defective  because  it 
does  not  all^^  defensive  matter  not  a  part 
of  the  definition  of  the  offense  cliarged.  But- 
ler V.  Perry,  supra;  Ferrell  v.  State,  45  Fla. 
26,  34  South.  220 ;  Baeumel  v.  State,  26  Fla. 
71,  7  South.  371. 

The  special  statute  for  the  county  of  Es- 
cambia relative  to  this  matter  having  been 
held  inoperative  by  the  Judgment  of  tlie  coun- 
ty court  of  record  and  that  Judgmoit  upheld 
here  (State  ex  rel.  Morgan  v.  Barrlueau,  71 
Fla.  701.  T2  South.  1029),  the  general  law  is 
applicable. 

Ttie  offense  denounced  Is  fully  defined  by 
the  quoted  section  of  this  statute,  and.  test- 
ed by  the  foregoing  rules,  the  information  in 
this  case  based  up<ni  this  statute  does  not 
wholly  fall  to  state  an  offense  under  the  law, 
and  there  was  tliOTefore  no  error  In  the  Judg- 
ment of  the  court  below  remanding  the  plain- 
tiff in  error  to  the  custody  of  the  sheriff. 

'Fbe  Judgmmt  la  affirmed. 

BROWNE,  C.  J.,  and  TAYLOR,  WHIT- 
FIELD*  and  BLUS,  JJ.,  concur. 


Ex  parte  HARRELI* 
(Supreme  Court  of  Florida.    June  15,  1918.) 

(Spllalus  ly  the  Court.) 

Ml-NIcrpAL     CORPOBATIONS      <^->fll5,  625  — 
ObDINANCE— HOUBS  OF  CU>SINO  OP  Pl^CXS 

OF  Business— Hbasonableness. 
An  ordinance  adopted  by  the  futy  council 
of  the  city  of  TaHahassee,  requiring,  under  pen- 
alties of  flue  and  imprisonment,  all  places  of 
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bosiness  to  be  dosed  at  6:30  o'clock  p,  m.,  where 
HiodS,  wares,  and  general  merchandise  are  kept 
for  sale,  ia  void,  because  the  said  city  has  no 
anUiori^  ot  lav,  either  express  or  implied,  to 
enact  or  aiforoe  the  same,  and  because  tiie  same 
is  an  unreasonable  and  unwarranted  govern- 
mental interference  with  the  personal  rights  of 
the  merdiant  class  of  the  citizens  of  the  town. 

Original  petition  for  habeas  corpus  J. 
J.  Harrell.  Petitioner  ordered  discharged 
from  custody. 

W.  C.  Hodges  and  Fred  H.  Davis,  Jr., 
both  of  Tallahassee,  for  petitioner.  Fred  T. 
Myers,  of  ^falUhaaaee,  for  CUty  <tf  Tallahas- 
see. 

TAYLOR.  J.  It  Is  shown  by  the  petltlMi 
for  the  writ  of  habeas  corpus  filed  in  this 
court  and  by  the  return  to  the  writ,  duly  is- 
sued, that  the  petitioner,  J.  J.  Harrell,  Is 
deprived  of  his  liberty  and  held  in  custody 
for  the  nonpayment  of  a  fine  Imposed  upon 
hhn  On  conviction  before  the  mayor's  court 
of  the  city  of  Tallahassee  of  an  alleged  vio- 
lation Of  section  1  of  an  ordinance  adopted 
by  the  dty  council  of  said  dty;  said  section 
being  as  folloira: 

"That  on  and  after  the  20th  day  of  May,  1918. 
places  of  business  in  the  city  of  Tallaha^iSee 
diall  be  closed  for  the  transaction  of  business 
etcfa  week  day  except  Saturday,  as  follows: 

"Automobile  aapply  stores  and  garages  at  0 
o'clock  p.  m. 

"Candy  stores,  cigar  stands,  drug  stores  and 
places  where  ice  cream  and  soft  drmka  are  dis- 
pensed exclusively,  at  9:30  p.  m. 

"Bowling  alleys,  moving  picture  shows,  pool 
and  billiard  rooms,  at  10:30  p.  m. 

"And  all  other  pbtces  of  business  not  specific- 
ally named,  where  goods,  wares  and  merchan- 
dise are  kept  tor  sale,  at  6:30  p.  m." 

Tlie  petlttoner  belongs  to  the  latter  class 
that  Is  required  to  dose  his  store  at  6:30 
o'clo<^  p.  m. 

The  validity  of  the  ordinance  ia  question- 
ed in  this  proceeding. 

It  Is  conceded  that  there  la  no  express  au- 
thority In  any  statute  for  the  enactmrat  by 
this  dty  of  the  ordinance  for  the  Infraction 
of  which  the  petitioner  Is  held  in  custody. 
Bat  tt  is  contended  that  under  the  general 
welfare  clause  of  the  city's  charter,  author- 
izing It  to  enact  all  ordinances  that  tend  to 
conserve  the  public  health,  public  morals, 
the  public  safety,  and,  generally,  the  good 
order  and  peace  of  the  community,  the  dty 
!a  empowered  to  adopt  and  enforce  it 

We  cannot  discover  how  an  ordinance  re- 
quiring every  persMi  conducting  a  legitimate 
mercantile  business  in  a  town,  except  a  few 
specially  favored  classes,  to  close  their  places 
of  business  at  8:30  o'dock  p.  m.,  can  In  any 
manner,  directly  or  remotely,  even  tend  to 
promote  public  health,  public  morals,  the  pub- 
lic safety,  or  the  good  order  and  peace  of  the 
community;  but,  on  the  contrary,  we  think 
that  the  provision  of  the  ordinance  In  ques- 
tion, for  a  vlf^tion  of  which  the  petitioner  Is 
held  In  custody.  Is  an  unwarranted  govern- 
moital  interfwoice  with  the  personal  rights 


of  the  merchant  class  of  the  citizens  of  the 
town,  and  is  void,  and  that  the  conviction 
and  sentence  of  the  petitioner  by  the  mayor 
for  Its  Infraction  Is  not  warranted  by  law, 
and  is  a  nullity. 

It  follows  that  the  petitioner  should  be, 
and  he  is  hereby,  adjudged  and  ordered  to  be 
discharged  from  custody  at  the  cost  of  the 
dty  of  Tallahassee. 

BROWNE^  0.  J.,  and  BLLIS,  J.,  concur. 

WHITFIELD  and  WEST,  JJ.  (concurring 
spedally).  If  any  provision  of  a  munldpal 
ordinance,  curtailing  the  rights  of  Individ- 
uals, adopted  under  general  welfare  char- 
ter powers.  Is  not  reasonable  In  Its  opera- 
tion, It!  is  invalid.   19  R.  O.  L.  803.  867. 

Assuming  the  j^tmer  of  the  dty  to  adopt 
and  enforce  reasonable  r^ulatlons  In  the 
premises,  the  provision  of  the  ordinance  re- 
quiring stores  to  be  closed  at  6:30  p.  m.  Is 
unreasonable,  and  therefore  invalid.  See 
L.  B.  A.  1016A,  651,  and  notes;  Johnson  v. 
Philadelphia.  94  Miss.  84.  47  South.  520, 
10  L.  E.  A.  (N.  S.)  637,  19  Ann.  Cas.  103: 
State  V.  Ray,  131-N.  G.  814,  42  S.  E.  060,  60 
U  B.  A.  634,  92  Am.  St.  Rep.  70S. 


O'GARA  v.  HANCOCK  et  al. 
(Supreme  Court  of  Florida.  June  11,  1918.) 

(8$Udbua  bv  tht  OouriJ 

1.  Affbal  ard  Ebbok  «s905e(l)— Equnr  ^ 

35(^DlSCBBTION  OF  CHANCEIXOB— EXTEITD- 

lua  Time  fob  Taking  Testimost. 
Larffe  discretion  is  allowed  the  chancellor  in 
the  matter  of  extending  time  for  the  taking  of 
testimony  in  an  equity  suit  and  the  action  of  the 
chancellor  in  granting  an  extension  <a  time  will 
not  be  disturbed,  unless  an  abuse  of  discretion  Is 
plainly  made  to  appear. 

2.  EQTTrrr  <;=»350— Discbetion  or  Chancel- 
lor—ErreiVDiirG  TiMB  won  Taking  Testi- 
mony. 

Where  the  chancellor  considers  that  an  ex- 
tension of  time  for  taking  testimony  will  better 
enable  him  to  decide  a  cause  justly,  it  is  not  an 
abuse  of  his  discretion  to  order  such  extension, 
and  this  court  will  not  disturb  his  order. 

3.  Ooimn  Rnus  of  Coubt— Discbb- 
TioN  OF  JvencE. 

The  rules  of  practice  are  for  the  pvirpoae  of 
aiding  in  the  speedy  determination  of  causes; 
courts  are  established  for  the  higher  purpose  of 
admlDistering  justice.  Where  the  strict  enforce- 
ment of  the  letter  of  the  rules  of  practice  tends, 
in  the  opinion  of  the  trial  judge,  to  prevent  or 
jeopardize  the  latter,  the  rules  should  yield  to 
the  higher  purpose. 

Taylor  and  Ellis.  JJ.,  dlssenthig. 

Appeal  from  Circuit  Court,  Polk  County; 
F.  A.  Whitney,  Judge. 

Suit  between  Margaret  O'Gara  and  Simeon 
S.  Hancock  and  another.  From  an  order  of 
the  chancellor  extending  the  time  for  taking 
testimony,  Margaret  O'Gara  aKteals.  Order 
affirmed. 
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Eppes  Tatter,  Sr.,  of  Lakdand,  for  appel- 
lant 

BROWNE,  O.  J.  TUs  I0  an  an>eal  from 
an  order  of  the  chancellor  extending  the  time 
for  taking  testimony. 

There  was  some  delay  In  presenting  the 
evidence  In  this  case,  and  the  time  tor  tak- 
ing testlmtmy  was  ext«ided  we  or  more 
times  by  consent. 

t1,2)  The  order  appealed  trom  la  as  fol- 
lows: 

"This  canse  came  on  originally  December  11, 
ldl6.  on  motion  to  be  allowed  to  take  farther 
testimony.  The  court  conid  not,  at  that  time, 
hear  same  on  account  of  their  being  engof^  in 
trying  a  case.  The  files  were  then  taken  hs 
counsel,  and  briefs  are  jast  now  sent  me.  It 
seems  proper  to  recite  above  that  delay*  be  not 
chargeable  to  defeadants.  I  bsre  now  carefully 
examined  record  and  motion  and  briefs  thereon; 
and,  while  there  is  mnch  that  can  be  said  for 
and  against  a  motion  of  this  kind,  by  counsel  on 
either  ^de,  yet  a  court  is  always  rdnctant  in 
reusing  audi  a  motion  in  a  case  of  conflict  of 
evidence,  as  it  wants  all  material  evidence  that 
can  be  produced,  and  dislikes  to  have  to  decide 
a  case  as  long  as  there  may  be  farther  eridenoe 
that  may  throw  light. 

"It  is  therefore  ordered  that  the  master  set  a 
reasonable  time  to  take  the  further  evidence,  if 
any,  of  either  party  and  report." 

Bale  71  of  the  Clrcnlt  Courts  in  Bqulty 
Actions  provides  that  three  months  and  no 
more  shall  be  allowed  for  the  taking  of  testi* 
mony  after  a  cause  la  at  issue,  "unless  the 
judge  shall  upon  special  cause  shown  by  ^- 
tber  party  enlarge  the  time."  Large  discre- 
tion lis  allowed 'the  chancdlor  In  the  matter 
of  extending  time  for  the  taking  of  testimony 
In  an  equity  suit,  and  Oils  court  has  laid 
down  the  rule  that  the  action  of  the  chancel- 
lor in  tliis  respect  will  not  be  disturbed  un- 
less an  abuse  of  dlscretloa  is  plainly  made  to 
appear.  Hagbee  r.  Kennedy,  26  Fla.  158.  7 
South.  tS39;  McMillan  t.  Warren,  S9  Fla.  578, 
South.  825;  ITiompson  t.  Thompson,  78 
South.  424,  decided  at  the  January,  1918, 
term  of  this  court. 

[3]  Wblle  the  speedy  determlnatl<Hi  of  dvU 
causes  Is  to  be  desired,  still  It  is  more  im- 
perative that  they  be  decided  Justly,  and 
where  the  chancellor  considers  that  It  will 
better  enablfe  him  to  do  this  If  addlti<mal 
time  be  granted  to  produce  the  testimony, 
his  order  ought  not  to  be  reversed. 

The  rules  of  practice  are  for  the  purpose 
of  aiding  In  the  speedy  determination  of 
causes ;  courts  are  established  for  the  higher 
purpose  of  administration  of  Justice.  Where 
the  strict  enforcement  of  the  letter  of  the 
rules  of  practice  tends,  In  the  opinion  of  the 
trial  Judge,  to  prevent  or  Jeopardize  the  lat- 
ter, the  rules  should  yield  to  the  higher  pur- 
pose. For  this  reason  the  trial  judge  is  giv- 
en much  discretion  in  the  matter  of  extend- 
ing time  for  taking  teF^tlmony,  and  unless  be 
has  clearly  abused  this  discretion  his  order 
should  not  be  reversed.  We  do  not  think 
there  was  an  abuse  of  discretion  by  the 


chancellor;  and  Qie  order  appealed  fftnn  Is 

affirmed. 

WHITFIELD  and  WEST,  JJ.,  concur. 
TATLOB  and  ELLIS,  JJ.,  dissent 


CATTS,  Governor,  et  al.  t.  TAMPA  &  J.  BT. 
00. 

(Supreme  Court  of  Florida.  May  26, 1918.) 

(BvHabua  by  the  CotirLi 

1.  PnBi.10  Lands  «:s»86— Bili^Pixadino. 

A  bill  in  equity  praying  relief  in  the  nature 
of  specific  performance  and  for  injunction, 
brought  by  the  grantee  of  proper^  or  franchise 
under  a  statute,  should  contam  positive  allega- 
tions  of  all  ultimate  facts  essential  to  show 
clearly  and  definitely  the  bappming  or  perform- 
ance of  all  conditions  precedent. 

2.  PuBLTO  Lands  *»86— Bili/— Pibadiko. 

A  bill  in  equity  praying  r^ef  In  the  nature 
of  specific  performance  and  for  Injunction, 
brought  by  the  grantee  of  property  or  franchise 
under  a  statute,  which  does  not  contain  positive 
allegations  of  all  ultimate  facts  essential  to  show 
clearly  and  d^nitsly  the  bappoiings  or  perform* 
ance  of  conditions  precedent  is  obnoxious  to  de- 
murrer. 

(Additional  SvUdbua  Try  Siitoriat  Staff.) 

3.  Bquixt  «s>2S3  —  Dbmobbbs  —  GoRsrraoc- 

TION. 

When  there  are  general  and  special  grounds 
of  d^urrer,  the  demurrer  will  be  treated  as  a 
general  demurrer. 

Appeal  from  Circuit  Court,  De  Soto  Coun- 
ty ;  F.  A.  Whitney,  Judge. 

Suit  in  equity  by  the  Tampa  &  Jackson- 
ville Ballway  Company  against  Sidney  J. 
Catts,  Governor  of  the  State  of  Florida,  and 
others,  composing  the  Board  of  Trustees  of 
the  Internal  Improvement  Fund.  Demurrer 
to  bill  overruled,  and  defendants  appeaL  Or- 
der reversed. 

T.  F.  West,  Atty.  G^,  and  Glenn  Terrell, 
of  Tallahassee,  for  appellants.  Arthur  F. 
Odlin,  of  Arcadia,  and  N.  B.  K.  PeCtlngill, 
ot  Tampa,  for  appeUea 

BBANNING,  Circuit  Judge.  Tampa  & 
Ja(^s4nivllle  Ballway  Oompany,  appdlee, 
brought  suit  in  eqtdty  agiUnst  Sidney  J. 
Catts,  Governor  of  the  State  of  Fltnlda,  and 
others,  compoalng  the  board  of  trustees  of 
the  internal  improvaumt  fund,  to  onnpel  a 
conveyance  of  250ii000  acres  vt  land.  A  de- 
murrer to  the  bill  was  int^iMwed  by  d^md- 
ant  and  overruled  by  the  drcuU  oourt  Do- 
fendant  appealed.  The  matter  oomes  before 
this  court  to  review  tbe  ruling  upon  said  de- 
murrer. 

[3]  As  there  are  general  and  special 
grounds  of  demurrer,  the  demurrer  wUI  be 
treated  aa  a  general  demurrer.  Warrm  r. 
Warren.  66  Fla.  138,  text  141,  63  South.  726; 
Shtme  V.  Bellmore,  78  South.  606,  decided  at 
this  term. 
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Olie  bin  alleges  the  creatioa  and  history  of  i 
the  Intonal  Impiovanent  Amd  ftnd  tldU  the  j 
defendants  ue  dw  duly  anK^Ced  trusses) 
of  said  fnnd;  that  the  GainesvUle  A  Gulf 
Railway  Company  was  the  crautee  under 
chapter  4476,  Iawb  of  Florida ;  ttiet  the  coo- 
dUlMui  of  the  grant  oontidned  In  said  chapter 
4475  were  performed  by  grantee ;  that  appel< 
lee  acquired  the  rights  of  such  grantee;  that 
the  rlgbt  to  a  couT^ance  by  the  trustees  ot  ■. 
250,000  acres  of  land  at  the  Internal  lmi»vTe> . 
me&t  fund  lands  was  thus  acquired ;  that  the 
title  to  the  lands  In  questloa  Is  now  vested  In  . 
the  said  trustees;  that  the  trustees  refused . 
to  make  such  cmveyance  In  keeping  with  the  | 
said  act  of  the  Legislature;  that  the  trus- 
tees will  dispose  of  the  lands  and  deprive 
appellee  ot  its  right  to  a  cwiTeyance.  Then 
follows  the  prayer  for  relief. 

Ibe  grounds  of  demurrer,  among  other 
things,  test  the  Buffldency  of  the  allegations 
of  performance  by  grantee. 

Ihe  sections  of  the  act  of  the  Legislature 
In  question  are  as  follows: 

"Section  4.  To  mable  the  said  railway  to 
build  and  aqaip  Its  said  lliu  of  road,  and  its  ex- 
tensions and  branchra,  tfae  ftate  of  Florida  here- 
by grants  to  the  Gaiuegrille  ft  Gulf  Railway 
Company,  the  alternate  aections  of  lands  frrant- 
ed,  or  to  be  granted  to  the  state  of  Florida,  by 
the  United  States,  applicable  to  such  purposes, 
lying  on  each  aide  of.  and  within  six  (6)  mues  of 
the  said  line  of  road,  to  be  constmcted  by  said 
company,  its  branches  and  exten lions.  Tlie  said 
company  shall  comidy  with  the  prorisions  of  the 
act  entitled  'An  act  to  provide  (or  and  encour- 
age a  liberal  system  of  Internal  improTements 
in  this  state,'  approved  Janaary  6, 1856,  and  the 
amendments  thereto,  as  to  the  manner  of  con- 
Btmcting  the  road  and  drainage,  said  railroad  to 
be  of  the  standard  gauce. 

"Section  6.  In  consiaeratlon  of  the  greatly  im- 
proved value  which  will  aoeme  to  the  state  from 
the  construction  of  said  road,  the  state  of  Flor- 
ida further  hereby  srauts  to  said  corporation,  in 
additiim  to  the  alternate  sections  hereinbefore 
Tedted,  ten  tboasand  (10,000)  acres  of  land  for 
each  mile  of  road  it  niay  construct  in  this  state, 
out  of  lands  granted  to  the  atate  under  act  or 
acts  of  Concress,  if  there  are  or  shall  be  any 
such  available  applicable  to  such  purposes,  said 
lands  to  be  those  which  may  be  nearest  the  line 
of  said  road,  its  branches  and  extensions;  pro- 
vided, that  the  grant  of  lands  made  by  this  sec- 
tion, is  made  subj(>ct  to  the  rights  of  all  credi- 
tors to  which  said  fund  is  applicable,  and  sub- 
ject to  law;  and  the  state  of  Florida  sliall  not 
be  liable  in  any  manner  for  any  deficit  in  the 
amoont  of  lands  granted  in  this  act,  should  there 
not  be  a  sufficient  quantity  of  lands  to  Bupply 
the  grants  herein  made;  provided,  however,  that 
internal  improvement  lands  proper  granted  the 
state  of  Elorida  by  an  act  of  Congress  of  Sep- 
tember 8,  1S41,  and  set  aside  for  other  purpose;^, 
are  hereby  exempt  from  the  provisions  of  this 
act. 

"Section  6.  The  lands  granted  to  said  compa- 
ny shall  vest  in  said  company  as  said  railroad 
mall  be  naded,  cross-tied  and  Ironed  In  sections 
of  five  miles,  and  upon  the  filing  of  the  certifi- 
cates of  approval  and  completion  by  the  officer 
designated  by  the  trustees  of  the  internal  im- 
provement fluid,  deeds  shall  be  made  to  said  cor- 
poration by  the  tmstees  oiF  tbe  internal  improve- 
moit  ftind,  as  said  lands  are  vested  and  acquired 
under  this  act.  No  rights  shall  vest  under  this 
act  unless  the  construction  of  said  railroad  sbaU 
be  commenced  within  one  year  from  the  passase 
diereol^  and  be  contlnaed  with  reasonable  dui- 


Sence,  and  no  boteSt  from  said  land  grant  ahtil 
e  claimed  for,  or  on  account  ot  any  part  of  tbe 
road  constructed  after  seven  years  from  the 
passsge  of  this  set." 

Hie  allegatlMis  of  performance  qpon  which 
appellee  relies  are  as  follows: 

"(7)  Yonr  orator  further  avers  that  In  pursu- 
ance of  the  aald  act  of  the  Legislature  of  the 
state  of  Elorida.  and  relying  npoo  tbe  grants  of 
land  therein  and  thereby  made  by  said  state  ot 
Florida,  said  Gainesville  &  Gulf  Railway  Com- 
pany did  within  the  time  and  in  the  manner  pre- 
scribed by  said  act  of  Msy  20, 1895,  duly  grade, 
cross-tie,  equip,  and  place  in  operation  26  miles 
of  railroad  which  were  ccmtemplated  and  author- 
ized by  said  act,  and  in  all  other  respecta  said 
Gainesville  &  Gulf  Railway  Company  did  com- 
ity with  the  provisiims  snd  conditions  of  tbe 
said  land  grant  act  of  May  25,  1895,  by  reason 
whereof  the  said  GainesviUe  &  Gulf  Railway 
Company  became  and  was  of  right  entitlod  to 
have  conveyed  to  it  by  tbe  said  trustees  250,000 
acres  of  said  swamp  and  overflowed  lands :  and 
that  the  said  right  which  was  thus  acqjalred  by 
said  GainesviUe  ft  Gulf  Railway  Company  be- 
came vested  in  yonr  orator  by  virtue  of  the  con* 
Bolidation  above  mentioned. 

"(8)  Your  omtor  further  says  that  aa  or  about 
tbe  Slst  day  of  February.  1912,  your  orator  by 
its  attorneys  submitted  and  presented  to  said  de- 
fendants a  frnmal  request  that  said  defendants 
woold  deslnate  at  once  some  officer  uader  sec- 
tion 6  of  said  act  of  May  25,  1SS5,  which  officer 
should  make  the  certificate  of  approval  and  com- 
pletion of  20  miles  of  tbe  line  of  railroad  con- 
structed in  accordance  with  the  provisions  of  the 
said  act. 

"m  Yonr  orator  farther  aays  that  26  miles  ct 

said  une  of  railroad  were  constructed  within  sev- 
en years  from  tbe  date  of  the  passage  of  the 
said  act,  and  in  accordance  therewith;  and  that 
previous  to  said  21st  day  of  Febmary,  1912, 
formal  proof  bad  been  made  as  to  6  miles  there- 
of and  said  defendants  have  failed  and  ncglecte<I 
to  designate  any  officer  under  the  said  section 
6  of  said  act,  although  requested  so  to  do  by 
your  orator,  previous  to  the  filing  of  this  bill." 

[1,2]  The  all^atlons  of  i)erformance  con- 
tained in  the  bill  of  complaint  are  largely 
conclusions  of  the  pleader.  Tbe  allegations 
should  be  of  ultUnate  facts. 

"Where  a  litigated  right  depends  upon  action 
taken  under  a  statute,  a  compliance  with  the 
statate  should  be  shown."  Snrit^  v.  Wright,  64 
Fla.  485,  60  Sonth.  22S:  Symmea  v.  Prairie 
Pebble  Phosphate  Co.,  64  Fla.  480,  60  South. 
223. 

"The  happening  or  performance  <tf  conditions 
precedent  must  be  alleged."  4  Standard  Ency. 
Proc.  p.  115;  Sandrreon  Adm'r  v.  Sanderson, 
17  Fla.  820,  text  830. 

"Omission  in  tbe  complaint  of  an  averment  of 
performance  of  a  condition  precedent,  or  of  an 
excuse  for  nonperformance,  is  fiitai  on  demar* 
rer."  Winter  v.  City  of  Niagara  Falls,  190  N. 
Y.  19S,  82  N.  E.  1101,  123  Am.  SL  Rep.  640,  IS 
Ann.  Cas.  486. 

*'In  equity,  as  well  as  at  law,  a  pleading  is  to 
be  most  strongly  construed  sgsinst  the  pleader 
thereof,  and  in  passing  upon  a  demurrer  to  a  bill 
every  presumption  is  against  the  bill.  This  fol- 
lows n'om  the  established  principle  of  {heading 
that  It  is  incumbent  upon  a  complainant  to  allege 
in  bis  bill  every  fact,  clearly  and  definitely,  that 
is  necessary  to  «ititie  him  to  relief;  snd  if  he 
omits  essrntial  facts  therefrom,  or  ststes  such 
facts  therein  as  show  that  be  is  not  entiUed  to 
relief  In  a  conrt  ai  cqnitj,  be  mnst  suff^  the 
consequences  of  bis  so  dcong."  Durham  v.  Ed- 
wards, 50  Fla.  495,  text  499.  38  South.  02C; 
McClintOD  v.  Chapin,  54  Ela.  510,  46  South.  35, 
14  Ann.  Css.  365. 

"This  principle  applies  to  all  bills  In  equity,, 
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bat  is  eapedaHy  applicable  to  bill  seeking  an  in- 
junction; the  rule  being  that  tbr^  title  or  inter- 
est of  the  complainant  and  the  facta  upon  which 
he  predicates  his  prayer  for  such  relief  must  be 
stated  positively,  with  clearness  and  certainty. 
The  bill  must  state  facts  and  not  opinions  or  le- 
gal conclusions."  Builders'  Supply  Co.  v.  Ac- 
ton, 56  Fla.  756,  text  762,  47  South.  822.  824. 

The  auctions  of  pertormance  of  the  con- 
ditions upon  wbldi  said  grant  la  predicated 
are  InBufBdent 

The  bill  should  show  wbeax  and  where  work 
upon  Bald  railroad  was  cmnmeDced.  As  the 
work  progressed  fran  time  to  time  It  shoald 
be  shown  to  what  several  points  the  work 
was  ctxnpleted  or  what  stage  of  construc- 
tion the  w(wk  had  reftcfaed  at  audi  time  and 
place. 

niere  are  no  suffldent  allegaUons  of  tact 
contained  In  said  bill  showing  that  the  con- 
struction of  said  railroad  waa  in  keeping 
with  the  terais  of  the  Act  of  January  6, 1865 
(Iawb  1854^S5,  a  610). 

The  court  does  not  pass  uprai  the  suOlcien- 
CT  of  the  allegation  aa  to  the  status  of  tide 
And  ownership  of  lands  by  the'  trustees. 

O^e  demurrer  should  have  been  sustained. 

Order  reversed. 

BROWKE,  a  J.,  TAYLOR  and  WHIT- 
FIELD, JJ..  and  GAMPBBLL,  Circuit  Judge, 
concur.  EJLLIS  and  WEST,  JJ.,  disquali- 
fied. 


a43  La.) 

No.  21329.  . 

NELSON  T.  J.  B.  HONOR  CO.,  Limited. 

{Supreme  Court  of  Louisiana.    May  27,  1918. 
Rehearing  Denied  Jmie  29,  19180 

(BvUabua  bp  tlie  OourU 

1.  QuEsnoKS  OF  Fact. 

Only  questions  of  fact  ate  presented  in  this 
case^ 

(AdditionaU  Syllahut  hy  Bditorial  Btaff.) 

2.  Masteb  ano  Sbbtaht  4=3281(9)— Injxtbt 
TO  ExplotA  ot  Stbvbdobb— Gontbxbdtobt 
Nkozjobncb— Etidbkce. 

In  an  acti<m  by  a  luugsnoreman  against  his 
employer,  a  stevedore  company,  for  injury  when 
a  batch  cover  fdl  into  the  b<M,  evidence  heid 
to  show  hia  negligence  in  asroming  ^  dangerous 
poaition  in  disobedience  to  the  orders  of  his  su- 
periors. 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  E.  K.  Skinner,  Judge. 

Action  by  Jesse  Nelson  against  the  J.  B. 
Honor  Company,  Limited.  Judgment  for 
defendant  dismissing  the  case,  and  plaintiff 
appeals.  Affirmed. 

Paul  W.  Maloney  and  Frank  B.  Davenport, 
both  of  New  Orleans,  for  appellant.  J.  C. 
Henrlques,  of  New  Orleans,  fur  appellee. 

SOMMERVILLE,  J.  The  plaintlfC  was  a 
longshoreman  In  the  employ  of  the  defendant 
stevedore  company,  and  was  engaged  In  load- 
ing piles  on  a  vessel  in  the  Mississippi  river. 


The  hatches,  covers,  burden  pieces,  sister 
pieces,'  and  fore  and  after  pieces  of  the  ves- 
sel were  all  taken  off  of  hatch  No.  4,  for  the 
purpose  of  loading  it  with  piles.  Hatdi  No. 
3  had  only  one  section  taken  att.  The  work- 
mea  were  lowering  the  itfles  into  Na  4  hatclu 
and  after  the  end  of  the  was  in  the  hcdd 
of  the  ship,  they  would  take  the  fall  that  was 
attached  to  No.  8  winch  and  pull  the  irile 
forward  so  aa  to  get  it  landed  in  the  luAd  of 
the  ship.  After  the  ship  had  been  partially 
loaded,  and  while  a  very  Img  pile  was  bcdi^E 
loaded*  it  became  Jammed;  and  the  order 
was  glvCT  by  the  iSoreman  toe  aU  bands  to 
come  out  of  the  hold  ot  the  ship  and  remove 
the  hatdi  cover  from  hatch  No.  8.  There 
were  four  hands  In  ttie  hold  fxC  the  ahip  at 
the  time.  Two  of  than  went  on  deck  In  ac- 
cordance with  the  order  given,  while  two 
others,  one  of  whom  was  plaintiff,  remained 
In  the  hold.  Tbe  hatdi  cover  f^  in  and  in- 
jured plaintiff  In  th«  manner  set  forth  in  hla 
petition.  He  herein  sues  d^ndant  for  dam- 
ages. 

The  defendant  answered  and  alleged  that 
plaintiff  was  injui]|d  throu^  his  own  gross 
fault  and  negligence,  and  through  disobe- 
dience of  the  order  of  his  superiors. 

There  was  judgment  in  favor  of  defendant, 
and  plaintiff  has  appealed. 

There  were  four  witnesses  for  plaintiff,  In- 
cludlDg  himself,  and  four  witnesses  for  the 
defendant,  who  witnessed  the  accident  Wlti- 
nesses  for  plaintiff  and  defendant  contradict 
each  other  as  to  the  manner  in  which  the  ac- 
cident occurred,  and  as  to  the  order  given  by 
the  foreman  for  all  hands  to  come  on  deck. 
Plaintiff's  witnesses  say  that  the  order  was 
for  two  of  the  workmen  to  come  up,  and  for 
the  ofJier  two  to  remain  in  the  hold;  while 
defendant's  witnesses  all  testify  that  the  or- 
der was  given  for  all  the  hands  to  come  on 
deck  To  l-emove  the  hatch. 

The  trial  Judge  who  saw  and  heard  all  of 
the  witnesses  was  Impressed  with  the  truth 
of  the  testimony  giv«i  by  the  defendant's 
witnesses,  and  dismissed  the  case.  We  see  no 
reason  for  disturbing  his  finding.  The  case 
presents  only  a  question  of  fact,  and  the  dud- 
ing  of  the  lower  court  will  not  be  disturbed, 
as  it  appears  to  be  correct,  after  an  examina- 
tion of  the  evidence. 

Plaintiff,  In  the  course  of  his  testimony, 
Admitted  that  he  knew  the  hatch  was  to  be 
removed  and  that  It  was  dangerous  to  stand 
under  it  at  that  time.  When  he  took  the  dan- 
gerous position  he  assumed,  and  disobeyed 
the  orders  of  his  superiors  to  move  from  un- 
der the  hatch  and  to  go  on  deck,  he  was  gross- 
ly negligent;  and  he  cannot  recover  for  tlie 
Injuries  he  suffered.  He  was  told  .by  one  of 
his  fellow  workmen  to  get  out  of  the  way 
and  to  go  back  out  of  danger  In  the  event 
that  anything  should  fall.  This  fellow  serv- 
ant took  a  safe  position,  but  plaintiff  answer- 
ed, "I'm  aU  right" 
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The  derrlckman  for  No.  3  hatch  testified 
that  he  called  all  the  men  up  out  of  the  hold; 
that  he  hooked  on  the  fore  and  after  piece  to 
the  fall  and  began  to  take  off  hatch  No.  4; 
that  he  swung  the  fore  and  after  piece  over 
to  flie  men  to  land  It  on  the  other  section  of 
the  hatches,  but  they  missed  catching  It,  and 
It  swung  back  and  struck  the  burden  piece 
and  knocked  the  othir  sections  of  the  hatch 
off,  which  foil  Into  the  bold  and  hurt  the 
plaintiff.  But  plaintiff  knew  that  it  was  dan- 
gerous to  be  under  the  hatch  at  the  time,  and 
he  was  twice  warned  to  get  from  under  It 

It  was  distinctly  testified  that  there  was 
DO  other  work  being  done  on  the  vessel  at  the 
time,  although  plaintiff  says  he  was  then 
loading  the  vessel.  He  should  have  been  on 
deck  helping  to  remove  the  hatch. 

The  Judgment  appealed  from  la  aJBrmed  at 
the  cost  of  plaintiff. 

CNIELIi,  J.,  concurs  In  the  decree. 

a«  jm.} 

No.  21713. 

MARTIN  V.  FIRST  NAT.  FIBS  INS.  CO. 
(Saproae  Court  al  Looiriana.    May  27,  191& 
Belieaxing  Denied  Jane  29,  lfil&) 

(8vlMnu       the  Court.) 
iKBHUnCB    «S»376(1).  —  FiBK    INBUBANCE  — 

Waiver  of  Pbovibions  — Knowledge  of 

The  etipolatitm  in  a  ptdicy  of  inauranoe  that 
no  waivOT^  of  any  of  the  provisions  of  the  poUcy 
diatl  have  effect  unless  written  upon  or  attached 
to  the  policy  is  a  legal  and  binding  ciMitract. 
And  the  insnred  cannot  claim  waiver  or  estoppel 
baaed  upfm  Uie  knowletUce  of  the  agoit  of  the 
insorance  company  that  the  policy  is  being  vio- 
lated. 

Appeal  from  Clrll  District  Court,  Parish 
of  Orleans ;  Gfeorge  H.  Tb6ard,  Judge. 

Action  by  Sirs.  Francis  Martin  against  the 
First  National  Fire  Insurance  Company. 
Jndgment  for  plaintiff,  and  defendant  ap- 
peals. Annulled,  and  Judgment  rendered  for 
defendant  dismissing  the  suit 

Howe,  Fennra,  fencer  ft  Cocke,  of  New 
Orleans,  for  appellant.  Tltche  &  Bogeis,  of 
New  Orleans,  for  appellee. 

SOUHEBVILLE,  J.  Plaintiff  sues  upon 
two  insurance  policies  because  of  the  loss 
by  fite  of  pM^ttfty  insured  resulting  from 
the  explosion  of  a  gasoline  stove  which  was 
in  use  by  a  tenant  of  pliUotlff  in  tlie  prt^ 
erty  at  the  time  of  the  fire. 

Defmdutt  answered,  that  the  polides  were 
avoided  and  annnlled  because  of  the  use  of 
gasoUue  on  the  premises  contrary  to  a  pro- 
Ubltlon  contained  In  the  pollciea. 

Thereupon  plaintifl  pleaded  an  estoppel 
against  defendant  based  on  the  allegation: 

"That  the  gasoline  stove  complained  about 
ia  the  answer  was  present  in  the  said  premiBes 
at  the  time  the  insurance  was  written  to  the 
koovlfldgfl  of  the  said  iiiapect(nr8,  and  to  the 


knowledge  of  the  defendant  insurance  company ; 
that,  notwithstandine  tluit  the  said  Insurance 
companies  and  thtir  uiBpeotora  and  agents  were 
aware  of  the  presence  of  the  gascuine  stove, 
they  wrote  the  policy  of  insurance,  accepted  the 
premiums,  maintained  the  insurance  contracts 
in  force,  and  retained  the  said  premiams." 

The  plea  ot  estoppel  was  maintained,  and 
judgment  was  rendered  In  favor  of  plain- 
tiff.  Defendant  has  appealed. 

Plaintiff  relies  entirely  upon  the  plea  of  es- 
toppel filed  by  her.  She  says  that  the  In- 
spector inspected  the  premises  before  the 
polldes  were  issued,  and  that  he  saw,  or 
should  have  seen,  the  gasoline  stove  at  that 
time  In  the  kitchen  of  the  building.  The  in- 
spector, testifying,  says  that  he  had  no  rec- 
ollection whatever  of  having  8e«i  a  gasoline 
stove  on  the  premises. 

The  doctrine  of  waiver,  as  asserted 
against  Insurauce  companies  to  avoid  the 
strict  enforcement  of  the  terms  contained 
In  their  policies,  is  only  another  name  for 
the  doctrine  of  estoppel.  It  can  be  Invoked' 
where  the  conduct  of  the  companies  has  hem 
such  as  to  Induce  action  and  reliance  upon 
it  and  where  It  would  operate  as  a  fraud 
on  the  Insured  If  they  were  afterwards  al- 
lowed to  disavow  their  contracts  and  enforce 
their  conditions.  Ins.  Co.  T.  Wolff,  95  U.  S.' 
326,  24  L.  Ed.  387. 

The  policies  sued  uptm  contain  the  con- 
tracts between  the  parties,  and  they  are  the 
law  unto  them,  and  the  court  can  only  enforce 
the  law  as  stipulated  and  agreed  upon.  It 
is  therein  agreed  that: 

"No  officer,  ngent  or  other  representative  of 
this  company  shall  have  power  to  waive  any 
provisioD  or  condition  of  -  this  policy  except  such 
as  by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  endorsed  hereon,  or  added 
twreto;  and  as  to  sftch  proviEdons  and  condi- 
tions no  officer,  agent,  or  representative  shall 
have  BoA  power  or  be  deemed  or  held  to  have 
waived  audi  provisions  or  cooditims,  unless 
such  waiver.  If  any,  shall  he  written  upon  or 
attached  hereto,  nor  shall  any  priviteges  or  per- 
mission affecting  the  insurauce  under  this  pol- 
icy exist  or  be  claimed  by  the  insured  unless  so 
written  or  attadied." 

There  was  no  written  i>»rmlsslon  written 
or  attached  ti>  the  policy  permitting  the  use 
of  gasoline  on  the  pranlses.  On  the  contra- 
ry, tho  policy  stipulated  that  gasoline  ahonld 
not  be  used  <w  the  prnnlses. 

TJndw  the  letter  of  the  law  betwea  the 
parties  there  was  no  waiver  of  the  provlftlon 
with  reference  to  the  use  of  gasoline,  and 
plaintiff  herself  Is  estc^qped  from  claiming 
loss  under  the  politdea. 

Plaintiff  relies  upon  several  dedsloos  In 
other  jurisdictions  and  the  case  of  Mongeau 
V.  Uverpool,  London  ft  Olobe  Insurance  Co., 
128  La.  654,  55  South.  6.  l%e  latter  was  a 
case  for  the  loss  of  premises  occupied  by  a 
pressing  club.  But  the  eridence  ther^  was 
so  conflicting  that  it  was  Impossible  for  the 
ctxnpany  to  sustain  the  defaise  that  benalne. 
or  other  inflammable  articles,  had  been  used 
i  on  the  premises ;  and  there  was  Judgment  in 
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&vor  of  pUiDtiff  Id  that  case.  DlscnssinE 
tte  rmle.  If  the  baxud  be  Increaeed  by  and 
with  tbe  knoirtedse  and  consent  of  tbe  In* 
nr«d  tbat  be  miglit  kwe  tbe  benefit  of  tbe 
poU<7.  It  is  ntd  by  tbe  court  tbat  tbe  plalD- 
tiff  vas  lulled  Into  a  feeling  of  security  oo 
MTO'*"^  bo  tbe  dcfendaot  tbat  tbe  pcew- 
li«  dub  was  Dot  an  extrabawdovs  eats^ 
prise.  Bat  it  does  not  tberein  boU  that  an 
toanmoce  fKunwr  would  be  estopped  from 
dioirlnc  tbat  tbe  terms  at  a  poller  bad  been 
TtoUted  by  tbe  OS*  of  prohibited  srticUss  la 
ibe  Insnzed  picmisei. 

U  tbe  iiK£vec«or  oC  rtefrwlmt  iBMranee 
cMvanr  fiUled  to  see  tbe  s^aoOm  abm  oo 
tbe  pmdsea  at  ptaintiff.  or  If.  seelBC  It,  be 
onlly  cnasentEd  to  the  oae  tbeceoC,  neb  over- 

lookiv  or  oral  eoBscat  cannot  operate 
agalKt  tt«  lenulrwMt  erf  tbe  policy  tbat 
waim  should  be  Indoised  on  or  atuched  to 
tbe  potky.  Mmphy  t.  Boyal  Ins.  Col,  S3  La. 
AniL  Tra.  27  South.  !«  :  Poopte^  Bank  t. 
IM.  Cto,  130  La.  951,  58  Sooth.  836. 

Xo  aM»d  nasoQ  or  dccisioa  of  this  eoort 
inlhiwlMS  the  eoort  to  hold  tbe  abore- 
4«pttd  IBM  Mint  or  sttpalatfam  betwwn  tbe 
putia  to  be  txM.  It  Is  a  plabi.  cxpBdt 
adpidatioo:  and  it  Is  as  blndtnc  open  tte 
tesvcd  as  any  sttpvlatftaa  ot  the  poOcy.  U 
was  not  waived. 

It  teiefoK  ordmd,  adjodced.  and  de- 
cxeed  that  tbe  Jadgf*  appealed  from  be 
aMVBed,  avoided,  and  rcrened.  and  that 
them  he  JudsioMt  la  tmr  at  dtfendaat  dia- 
plBlBKirs       at  her  cosL 


NoL  214S9L 
FORD  T.  SHAFFER  «t  sL 


rMiiiwi  Cowt  ^  I«oaiii*a«    April  39.  191S. 

Dwiei  Jnae  2>,  191&J 


a=a06<3)  —  Right  to  ComaBsnni — 


«(  a 

iw  Ihrt  the  ««««r  «r  the  onperty  ii  to  pay  a 
Bl^Jgnnl  I  MM^if  n  if  the  bnte  cfffcCs  a 
safe  V  pmma  a  parchaecr  at  a  MteJ  yriefc 
the  bnhcr  b  mC  «tillad  to  th>  1 1  ■  f  i  if 
tteoms  arib  thampoty  wi^iMt  ihehc^n^ 
aid,  ki^  afur  the  fcrokcr  has  tned  aad  UOed 
to  cff«cta  Mk.  crca  thM^  the  side  was  Mde 
to  mmt  whosi  lbs  tnka- Btndmd.  hat  failed 


Appeal  tron  TwcaCr-Seeoid  Jattiial  Dl»- 
tiict  Ooint.  FaiiA  of  Bast  Baton  Boase; 
a.  r.  Biwnot,  Jndse. 

Aoioa  bgr  Jalias  a  Ford  asalnst  Mrs. 
MaiT  A.  aMKer  and  aMOcr.  JnilgMfnf  fiar 
rHf-^  and  defendants  appeaL  Jitpwet 
y—iiwt,  amA  plaintif  s  flcoMwd  reieeted. 

CuMrrr,  Qolnlero  ft  Pi  Mhj,  F^aakllB, 
and  T.  Jones  Croaa.  of  Baton  Bange.  ^  ap- 
Taylor  ft  Porter,  of  Batoo 


Price  ft  Price,  of  I 
of  BatOT  Rooge^  an^ 
loser,  of  New  Oricaii 

OTaELI^  J.  Hie 
a  Jadgrowit  coodenu 
tiff  a  broker's  comm 
plantatloo. 

She  acreed  to  pa; 
plaintiff  sttoold  hrti 
cure  a  pordiaaer.  at 
inrfiK^ing  the  cattle 

Tbe  plaintiff  risU 
prapeetlre  parchas 
introduced  him  to 
public  road  lea  (fine 
very  bad  condltkm. 
the  men  had  to  gel 
Kabacfaer  was  so  dl 
at  tike  place  tbat  Im 
property  or  to  cwsl 
at  any  prices  Hie  i 
and  tbe  pUtntiff  we 
tliat  tbe  plainiitF  tl 
fully  to  Intovst  bin 
tatioQ  or  la  any  otl 
plaintiff,  as  a  real  c 

More  than  tenoM 
pl^iwHir  ancl  his  pro 
fesidanf  s  budMnd  o: 
and,  without  the  ph 
sold  it  to  Mr.  Fkbi 
the  poOce  Jury  bai 
era  Tel  the  piMc  rt 
was  tbe  aasvranoe 
woald  he  made  in 
Mr.  TabmAer  to  co 
las  the  plantation, 
for  tbe  place;  wltl 
fendant  sold  tbe  ci 
that  made  tbe  total 
hare  hroo^t  at 

We  are  cooTinced 
tknlaily  the  testii 
that  tbe  plaintiff's 
property  was  a  tMt 
faiaaee  that  tliere 
lendlns  to  the  piac 
sale;  and  that  tbi 
ail  m  ^  ttansnetl 

The  theory  of  th 
be  that  be  hnda  v 
that  ndgbfc  hemadi 
trodoced  ns  a  pre 
doctrine  vMeb  M 
tltt  coDtrazy  Is  tha 
bi  an  atteaapt  to  «d 
to  a  brokers  ooom 
crwards  tv  tbe  p 
wboai  Oe  tooker  t 
pniperty.  Lewis  t 
Sooth.  S35;  Havch 

G«  sonth.  ne.  Oi 

plain  tiff  la  not  en 
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The  judgment  aiRMaled  from  la  annulled 
an/S  tbe  plaintUTa  demand  la  r^ected  at  Ida 
cost. 


a43La.) 

No.  22784. 

ATCHAFALATA  LAND  CO.,  Limited,  T. 

GBACE,  Beewt<r.  et  aL 
(8aptem«  Court  of  LoaUana.  Jime  29, 1918.) 

fSylUibM  i»  iXe  Court.) 

PDBUO  Lands  «=»01<12)— Pubceaseb  tboh 
COMMXBSlOnBBS  OF  Lktu  Dismci^-SALv— 
IirjUNcnoiv. 
A  purchaser  from  the  board  of  cooimissloners 
vt  the  Atchafalaya  Basin  leree  district  of  land 
donated  to  it  by  Act  Na  97  of  1880,  has  a 
■tandiBK  In  court  to  protect  hia  title,  by  starins 
a  sale  of  socfa  land  by  tbe  register  of  the  land 
office  to  a  third  person  under  the  supposed  au- 
thority  of  Act  No.  216  of  1908,  though  the  act 
of  conveyance  of  the  land  from  the  state  to  the 
board  may  not  have  been  executed. 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia ;  James  Simon,  Jnd^. 

Suit  for  an  Injunction  by  tbe  Atcbafalaya 
Land  Company,  Limited,  against  Fred  J. 
Grace,  BeglstOT,  and  Wade  O.  Martin,  Sher- 
iff, of  St  Martin  Pariah.  From  a  judgment 
perpetuating  an  Injunction,  d^endants  ap* 
peaL  Affirmed. 

A.  V.  Coco,  Atty.  Oen.,  and  Hany  Gamble. 
Asat  Atty.  Gen.,  for  appellants.  Burke  ft 
Smith  and  P.  Dclahoaaaaye^  all  of  New 
Iberia,  for  appellee. 

MONBOB,  C  J.  Dffifendanta  proaecnte 
tbln  appeal  from  a  Judgment  perpetuating  an 
Injunction  restraining  tbon  from  selling,  un- 
der tbe  supposed  autborlty  at  Act  Na  215  of 
1908.  a  certain  404cre  tract  of  land,  describ- 
ed as  S.W.%ofN.W.%of8ec  T,  T.  18  S., 
B.  12  B.,  to  wlildi  plaintiff  sets  up  ti- 
tle as  having  been  acquired,  through  mesne 
conreyancea  from  the  board  of  commission- 
ers of  the  Atctaatalaya  Basin  levee  dis- 
trict, to  whldi  It  waa  donated  by  Act  No. 
97  of  1890.  The  contention  on  b^alf  of 
defendants  Is  that,  pursuant  to  the  dona- 
tion declared  by  the  act  of  1800,  though 
the  board  of  commlsslonera  might  demand 
a  title  to  the  tract  in  question,  and  though, 
for  a  valuable  consideration,  the  board, 
by  two  acts,  respectively,  promised  to  con- 
vey, and  did  convey,  the  tract  In  quesdon 
to  plalntUTs  author,  yet  tbat  plaintiff  cannot 
exerdae  that  ri^t,  because  by  Act  No.  215  of 
1908  the  General  Assembly  declared  all  ap- 
plications for  entry  or  purchase  of  public 
lands  of  the  state,  then  on  Ble,  to  be  null,  and 
prescribed  a  particular  method  whereby  they 
should  thereafter  be  sold.  This  court  has, 
several  times,  had  occasion  to  consider  the 
effect  of  the  grants  contained  in  Act  No.  87 
of  1S90,  and  similar  statutes,  and  of  Act  No. 
215  of  1908,  when  construed  therewith,  and 
has  held  the  statute  last  mentioned  to  be  lu- 


^K>HcaMe  to  dalms  for  landa  granted  under 
those  first  mentioned,  or  under  contracts  with 
the  grantees;  that.  In  ^ect,  the  state  had 
parted  with  the  lands  donated  to  the  levee 
boards;  tbat  they  were  not  thereafter  open 
to  entry  as  "public  landa  of  the  state,"  and 
that,  having  been  subjected  to  the  dtaqiMsltioii 
of  the  levee  boards,  the  contracts  made  by 
those  boards  wltti  leferaice  to  them  could 
not  be  affected  by  mbsequoit  legislatftm. 
McDade  t.  BoasIeF  Leree  Board,  109  La.  640, 
3S  South.  628;  HaU  T.  Board,  Ul  La.  913.  85 
South.  978 ;  Hartlgan  v.  Weavw,  128  La.  492, 
62  South.  874;  State  t.  Capdevlelle,  AwlltOT, 
128  La.  288,  M  South.  82^  Tbe  moat  recent 
case  npm  tbe  subject  is  State  ez  reL  Atdia- 
falaya  Barin  Leree  Board  v.  Capdevlelle, 
Auditor.  142  La.  Ul,  76  Booth.  827,  In  which 
it  was  held  (quoting  from  tbe  syUahns)  that: 
"Act  No.  07  of  1890  eontoni^tes  that  the 
donatitm  trf  land  to  tbe  Atdiafalaya  Basin  levee 
lioard  therein  C(Hitained  ebould  stand  open.  In- 
definitely, for  acceptance,  and-  that  tne  land 
should  be  conveyed  to  tbe  tmard,  from  time  to 
time,  as  reqnested  by  it,  and  tbat  act  is  unaf- 
fected by  Act  No.  215  of  1908 ;  hence  tbe  re- 
quest wnicb  the  board  now  malies  <rf  the  state 
auditor  and  register  of  the  state  land  office  to 
execute  conveyances  of  the  land  so  donated  Is  as 
well  within  the  law  as  it  hns  ever  been,  and,  as 
the  ministerial  duty  rests  upon  those  officers 
to  comply  with  that  request,  mandamus  will 
lie  to  compel  such  compliance." 

Applying  that  ruling  to  tbe  Instant  case, 
we  can  discover  no  appreciable  difference  be- 
tween the  position  of  the  plaintiff  herein, 
standing  In  the  place  and  exercising  the 
rights  bf  the  board  of  commissioners  (whldi 
by  Its  contract  It  Is  expressly  authorized  to 
do)  and  the  Ixtard  itself.  If  It  were  before  tbe 
court.  Instead  of  its  transferee;  and  as  the 
board  (as  between  it  and  defendants)  would 
have  the  right  to  dnnand  a  title  to  the  land 
In  dispute,  so  its  transferee  has  the  right  to 
protect  the  title  acquired  from  the  board  by 
staying  defendants  in  their  attempts  to  sell 
the  land  to  a:  third  person. 

Tbe  judgment  appealed  from  Is  therefore 
affirmed. 

(148  La.) 

Na  21S90. 
BASILS  V.  VENTURA. 
(Supreme  Court  of  Louisiana.   June  29,  1918.) 

(Byllahut  by  Editorial  Staff.) 

LiREI.  ATTD  SLANDint  ^=»112(1)— UxmANOB  OW 
Words— Evidence. 
In  an  action  for  slander  based  on  words 
slanderouH  per  se,  held,  on  the  evidcnct^  as  to 
defendant's  utterance  of  sncb  words,  that  tiia 
plaintiff's  demand  was  properly  rejected  and  the 
suit  dismissed. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Porter  Parker,  Judge. 

Action  by  Mrs.  Frank  Baslle  against  Mrs. 
Mateo  Ventura.  Judgment  for  defondant 
rejecting  plaintlETs  demand,  and  plaintiff 
appeals.  Affirmed. 
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Chas.  V.  Macfiluso,  of  New  Orleans,  for 
appellant.  Le^er  &  Oleason,  of  New  Orleans, 
for  appellee. 

O'NIELL,  J.  The  plaintiff  appeals  from 
a  Jndgment  rejecting  her  demand  for  *10,- 
000  damages.  She  charges  that,  at  a  late 
hoar  one  night,  in  the  presence  and  bearing 
of  a  large  congregatian  of  pe<H>le  In  ftont 
of  her  home,  the  defendant  cursed  and  abus- 
ed her  and  applied  some  very  scandalous 
epithets.  It  la  sufficient  to  say,  for  the  pur- 
pose of  this  decision,  that  the  remarks.  If 
made,  were  slanderous  per  se. 

The  plalntlfC  and  defendant  were  rivals 
in  the  fruit  and  vegetable  huslneaa,  and 
were  bitter  enemies,  having  their  respective 
places  of  residence  and  business  opposite 
one  another,  on  the  same  street.  On  the  oc- 
casion complained  of,  the  plaintiff's  nephew 
and  the  defendant's  son  were  engaged  in  a 
fist  fight  In  front  of  their  homes,  at  about 
2:30  a.  m.  The  defendant's  husband,  being 
aroused  trwn  his  slumbers,  ran  out  Into  the 
street,  and.  without  taking  time  to  Investi- 
gate, fired  a  pistol  Into  the  air  to  frighten 
away  the  disturbers.  The  defendant  follow- 
ed her  husband  out  Into  the  street,  and, 
fearing  he  had  done  something  rash,  remon- 
strated with  him  and  escorted  him  back  In- 
to the  house.  In  the  meantime,  very  natu- 
rally, the  Baslle  family  and  kin.  as  well  as 
the  Venturas,  and  a  number  of  neighbors, 
were  attracted  to  the  fight;  and  we  take  it 
from  the  very  conflicting  testimony  that 
some  uncomplimentary  remarks  were  uttered 
by  the  parents  of  the  one  and  the  uncle  and 
aunt  of  the  other  of  the  combatants.  Be  that 
as  It  may.  the  witnesses  who  testified  for 
the  defmdant  were  as  positive  that  she  did 
not,  as  were  the  plalntirs  witnesses  posi- 
tive that  the  defendant  did,  make  the  re- 
marks complained  of  In  this  suit.  We  do 
not  find  a  preponderance  of  evidence  In  fa- 
vor of  the  t^nUff.  It  appears  tiiat  her  hus- 
band and  the  defendant's  husband  were  ai^ 
rested,  as  a  result  of  the  quarrel;  and  each 
had  his  day  In  the  recorder'a  court.  W© 
agree  with  the  district  Judge  that  the  mat- 
ter should  have  aided  there. 

The  Judgment  appealed  from  is  afflrmed. 
at  appellant^B  cost. 


a43  Lb.) 

No.  21998. 

TOMUNSON  et  ux.  v.  VICKSBUEG,  S.  ft 

P.  BY.  CO. 
(Supreme  Ooart  of  Louisiana.    May  27,  1»18. 
Behearing  Denied  June  29,  191&) 

(SyUabut  hy  E^toridl  Btaff.) 
1  Neqliobkce  «=»33(1)— Use  akd  Condition 
OF  Land— Tbespasb— Cabe  EEQtriBED. 
A  property  owner  owes  no  duty  to  trespaBS- 
ers  except  to  avoid  injuring  th«n  willfully,  aiid 
is  not  obliged  to  guard  his  praises  against  in- 
tmwHi. 


2.  NEGLIGENfflt  *S»I»— ATTBACTXTB  NUISANCE 
— DOCTKINE.  .      ,  . 

The  doctrine  ol  respODSiblUty  for  having  on 
one's  premises  an  inviting  or  attractive  danger 
to  diiHren  is  cwifined  to  eases  where  the  danger^ 
oasagency  is  so  obvioasly  tempting  to  ch"dren 
that  the  owner  Ih  guHty  of  negligence  lor  lau- 
ing  to  observe  and  guard  against  the  temptation  ■ 
and  danger. 

3.  Neouoengs  ^S^Attractive  Nuisancx. 

A  i»le  of  croMhtfes  <Mi  a  railroad  right  <tf 
way,  near  a  public  street,  was  not  so  inviting 
or  attractive  a  danger  and  tranptation  to  small 
children  to  play  about  it  that  it  was  negligunoe 
for  the  railroad  to  fail  to  observe  and  guard 
againat  danger  ot  injury  to  them. 

Appeal  fHMn  Flrrt  Judicial  District  Courts 
Parish  of  Caddo;  T.  P.  Bell,  Judge. 

Suit  by  T.  E.  Tomllnson  and  wife  against 
the  Vlcksburg,  Shreveport  &.  Padflc  Ballway 
Company  to  recover  damages  for  personal 
ln]ur7  to  their  minor  child.  Verdict  and 
judgment  for  plaintiffs  for  $6,500.  and  de- 
fendant appeals,  and  plalntlfifs.  answering, 
prayed  that  the  judgmwit  be  increased  to 
$10,000,  the  amount  sued  for.  Judgment  an- 
nulled, and  plalntUts'  demand  rejected. 

Wise,  Randolph,  Rendall  ft  Freyer,  of 
Shreveport,  for  appellant  Otis  W.  Bullock, 
of  Shreveport,  for  appellees. 

O'NIBH^  J.  The  defendant  appeals  from 
a  verdict  and  judgment  for  $«,500  damages 
for  personal  injuries  suffered  by  the  plala- 
tlffs'  child.  The  plaintiffs,  answering  the 
appeal,  pray  that  the  judgment  be  increased 
to  $10,000,  the  amount  sued  for. 

There  Is  no  dispute  about  the  facts  of  the 
case,  except  as  to  matters  of  no  importance 
In  our  opinion. 

The  child,  <mly  20  months  old,  and  her 
brother,  8  years  old,  returning  from  the  post 
office  to  their  home,  went  upon  the  railway 
company's  right  of  way  to  play  upon  a  pile 
of  cross-ties  there.  The  boy  dislodged  a 
cross-He  that  he  stopped  upon,  and  it  fell 
from  the  pile  upon  the  Uttle  girl's  leg  and 
injured  her  badly. 

It  was  alleged  in  the  plaintiffs'  petition 
that  the  cross-ties  were  stacked  "adjacent 
to  and  by  the  side  of  a  street,  road  or  pub- 
lic highway,"  and  that  th^  wens  piled  so 
loosely  and  carelessly  that  one  of  them  fell 
upon  the  child  "while  she  was  passing  over 
and  along  the  street,  road  or  public  high- 
way." But  the  proof  Is  positive  and  uncon- 
tradicted, and  it  is  now  conceded,  that  the 
cross-ties  were  not  close  enough  to  have  fall- 
en into  the  street  or  road,  and  that  the  of- 
foidlng  tie  would  not  have  fall^  at  all  if  the 
childroi  had  not  disturbed  it 

The  cross-ties  did  not  belong  to  the  rail- 
way company.  Tbey  had  been  stacked  upon 
the  ctraipany's  right  of  way  for  sale  and 
shiiNQent,  hut  had  not  been  accepted  nor 
ev«i  tendered  for  shipment.  We  do  not,  how- 
,  ever,  consider  the  ownership  of  the  ties  im- 
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portant  to  m  decision  of  tbe  case,  because 
they  bad  been  ca  tbe  defendant's  premlceB 
a  long  time,  some  ot  tbon  as  long  as  two 
rears  befOre  tlie  aecddent;  and  we  assume 
that  the  stents  of  the  de^dant  company 
knew  the  crms-tles  were  on  the  premlsee  and 
consented  to  thrir  being  there. 

[1-1]  Tbe  plaintiff^  case  therefore  rests 
upon  tbe  doctrine  of  responstbillty  fbr  bsv- 
Ing  on  rale's  premises  an  ot^ect  that  is  dan- 
jmons  and  attractive  to  diUdren.  The  prin- 
ciple had  its  derrtopmrat,  and  perhaps  its 
orl^n  In  oar  Jnrispmdeiioe;  in  tiw  cases  wh«e 
children  were  Injured  on  such  dangerous  and 
Inviting  playthings  as  railroad  turntables. 
lYiose  cases  were  recognized  to  be  exceptions 
to  tbe  general  role  that  tbe  property  owner 
owes  no  duty  to  tnepusaera,  except  to  avoid 
Injuring  them  winfnlly.  and  tiiat  be  is  not 
obliged  to  guard  his  premises  against  intm- 
iiIoD,  even  by  Irresponsible  creatures.  If  Cbe 
departure  from  that  graeral  rule  goes  wery 
far.  It  might  be  quite  difficult  to  say  whether 
lay  ease  where  a  child  has  been  accidentally 
Injured  while  trespassing  on  a  stranger's 
premises  Is  within  tbe  exception  or  tbe  rul& 
Tbe  doctrine  of  responsibility  for  having  on 
one's  premises  an  Inviting  or  attractive  dan- 
ger to  Aildren  must  be — and  we  think  it 
bas  been — confined  to  cases  where  the  dan- 
gerous agency  Is  so  obviously  tempting  to 
diildrra  that  the  owner  is  guilty  of  negli- 
gence for  failing  to  observe  and  guard 
against  the  temptation  and  danger.  Almost 
any  object  that  a  little  child  can  climb  or 
play  upon  Is  tempting  or  Inviting  to  him,  and 
almost  any  such  object  that  Is  not  Intended 
for  a  child  to  climb  or  play  upon  is  dnnger- 
oas  for  him  to  climb  or  play  upon.  If  a 
pile  of  cross-ties  Is  so  obviously  Inviting  as 
a  plaything  for  cblldr«i  that  It  Is  negligence, 
per  se,  for  the  owner  of  the  premises  not  to 
observe  and  guard  against  the  danger  of  such 
temptation,  what  should  we  say  of  any  wood 
jA\e  or  lumber  stack,  a  ladder,  fruit  tree,  or 
any  other  object  not  less  teniptloK  to  children, 
□or  less  dangeroua  for  tbem  to  climb  or  play 
txfioa,  than  la  a  pile  of  crosa-tlesT 

We  must  bear  In  mind,  with  due  respect  to 
tbe  parents  and  their  children,  Uiat  the  duty 
of  protecting  children  ftrom  the  danger  of 
laying  upon  a  pile  of  cross-ties  belongs  more 
to  the  occupation  of  rearing  children  tlian 
to  the  business  of  handling  cross-tl^  We  do 
not  mean  tliat  there  was  negligence  or  fail- 
ure of  duty  on  the  part  of  the  parents  In  this 
instance,  bnt  merely  that  there  was  no  n^ll- 
pence  or  failure  of  duty  on  the  part  of  the 
defendant.  The  pile  of  cross-tlea  was  only 
about  150  feet,  and  In  plain  view,  from  the 
plaintiffs'  residence.  They  did  not,  before 
tbe  accident,  complain  of  the  cross-ties  be- 
ing piled  BO  near  to  their  bouse  or  to  the 
street  or  road;  and  we  ha^e  no  doubt  they 


woald  taara  complained,  tefrae  the  aoddott. 
If  the  daiucer  ai^  teinptatloa  to  the  dilldren 
had  been  so  obvious  1»  any  one  that  it  was 
n^llgencft  for  the  railway  cnnpany  to  fall 
to  observe  and  guard  against  Hie  danger. 

We  are  constrained  to  h&ld  that  fbm  ve^ 
diet  and  Judgmmt  appealed  firom  are  not 
supported  by  the  doctrine  ot  responsibility 
for  maintaining  an  atbvctlve  danger. 

The  Judgment  Is  annulled,  and  the  idain- 
ttCh'  demand  is  rejected,  at  their  cost 


a43  Ls.) 

No.  2264e. 
SBCcesston  of  McMAHON. 
(Su]^«me  Coturt  at  Louisiana.   June  29,  1818.) 

(Syttdbua  bp  the  Court.) 

1.  DiSUISSAI.  AKD  NONStnr  e=><S6— NOWJOIK- 

nEB  OF  Neoksbabt  Pabtibs  —  Faixubb  TO 
Amend. 

Where  an  exception  of  nmjoinder  of  necea- 
B&ry  parties  Is  filed,  and  the  triid  court  gives 
to  the  plalimff  suffident  time  in  irtilefa  to  make 
the  neceeaory  pertieB  defendant,  and  such  pei^ 
tdes  have  not  been  made  defeodanta  in  compli- 
ance with  the  Older  of  the  court,  the  suit  is 
pr<^>erly  dinlsaed  as  In  case  of  nonaolL 

(Addititmal  SvHabuM  hy  Editorial  atajf.) 

2.  Wills  ^»267--Contist— Pabtiss. 

Tbe  le^tees  named  in  a  will  are  necessary 
parties  to  a  proceeding  to  have  the  will  declared 

void.  ' 

Appeal  from  CivlT  District  Court,  Parish 
of  Orleans;  E.  K.  Skinner,  Judge: 

Petition  by  Joha  A^  Muldoon  and  others, 
alleged  1^1  heirs,  against  George  Herbert, 
Jr.,  executor  of  the  will,  of  Mrs.  Mary  Me- 
Mabon,  deceased,  attacking  ttie  validity  of 
her  probated  wlU,  and  asking  that  It  be  de- 
clared vidd.  Suit  dismissed  as  in  case  of 
nonsuit  and  plalntUTs  appeal.  AlBrmed. 

Woodville  &  Woodvllle,  of  New  Orleans, 
for  appellants.  W.  O.  Hart,  of  Mew  Orleans, 
for  app^eeu 

SOMMERVILLE,  J.  Mrs.  Mary  McMah<Hl 
left  a  last  will  and  testament.  In  whldi  she 
named  several  legatees  and  an  executor. 
The  will  was  admitted  to  probate,  and  was 
ordered  executed. 

The  plaintiffs,  four  in  number,  ailing 
themselves  to  be  the  legal  heirs  of  the  de- 
ceased, filed  a  petition,  attacking  the  validi- 
ty of  the  will,  and  asking  that  It  be  declared 
null  and  void.  They  made  the  executor  the 
only  party  defendant. 

The  executor  filed  an  exception  of  non- 
joinder of  parties,  insisting  that  the  legatees 
were  necessary  parties  defendant  to  the  suit. 
The  exception  was  sustained,  and  plaintiffs 
were  given  30  days'  time  In  which  to  amend 
their  petition  and  make  the  necessary  par- 
ties.  The  executor  answered,  and  when  tbe 
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case  was  c&Iled  for  trial  be  moved  that  the 
salt  be  dismissed  on  Oie  ground  that  plain- 
tiffs had  failed  to  make  the  legatees  named 
In  the  will  parties  defendant  as  ordered. 
The  nile  was  made  absolute,  and  plalntUfa' 
suit  was  dismissed  as  In  case  of  n(»iBait. 

It  Is  argued  on  behalf  of  plaintiffs  that 
the  exception  of  nonjoinder  of  parties  Is  a 
dilatory  exception,  which  does  not  t«id  to 
defeat  the  action,  but  only  to  retard  its 
prc^ess,  and  there  was  error  In  tlia  judg- 
ment  dismissing  th^  suit. 

The  exception  of  ncmjolnder  of  necessary 
parties  is  more  than  a  dilatory  exception; 
and,  whwe  plalntifls  were  given  time  in 
which  to  make  necessary  parties  and  failed 
to  do  so,  we  think  that  the  suit  was  pnq>erly 
dismissed  as  In  case  of  nonsuit. 

[2]  The  legatees  named  In  the  will  of  the 
testator  were  certainly  necessary  parties  to 
a  proceeding  to  hare  the  testament  dedared 
null  and  void.  Cloutler  v.  Lecomte,  3  Mart 
(O.  S.)  481;  Valsaln  v.  ClonUer,  8  La.  176, 
22  Am.  DeG  179;  Grabb  r.  Henderson,  6 
La.  SI;  MaskeU  r.  Bouss^  5  Botf.  600;  Suc- 
cession of  Berber,  10  Ia.  Ann.  28;  Succes- 
sion of  Lacosst,  1S9  La.  837,  72  South.  373. 

(11  The  (mly  matter  before  the  district 
court,  and  dedded  vpcaii,  was  the  exception 
of  the  want  «C  pnper  parties,  and  tliat  Is 
the  only  matter  before  ttda  court. 

It  was  held  In  the  Succes8l<oi  oC  Cteorga 
.Grover,  40  La.  Ann.  lOBO,  22  flonCh.  818, 
vhere  the  trial  Judge  |iad  ordered  security 
fw  costs  to  be  famished,  and  the  security 
was  not  fomtshed,  that  the  suit  was  properly 
dismissed.  A  ^mllar  disposition  was  made 
of  the  case  of  Ourtis  t.  Jwdan,  110  La.  429, 
34  South.  591,  wherein  an  amendment  was 
twice  ordered  to  be  made,  and  the  am«ad- 
ment  was  not  made. 

In  the  case  of  St  Charles  Street  Railway 
Oo.  T.  Fidelity  &  Deposit  Company  of  Mary- 
land, 109  La.  49U  88  South.  074,  the  conn 
say: 

"A  person  acting  in  his  indivIdDal  capacity 
has  a  right  to  determine  for  himsdf  whom  he 
will  sue;  and  thoi^  the  coart  In  wU<di  it  is 
brought  may  condude  that  the  action  cannot 
be  niaintamed  aa  BRaiDst  the  defendant  whom 
the  plaintiff  has  selected,  or  that  it  cannot  be 
maintained  aa  against  such  defendant  without 
joining  other  parties  as  codeCendants,  and,  bo 
iK^dine,  may  dismira  it,  or  may  leave  it  option- 
al with  the  plaintiff  to  make  the  proper  par- 
tlcfl^  or  else  go  ont  of  court,"  etc 

The  judgment  appealed  from  is  afllrmed. 


(La. 
(148  LaO 

No.  21524. 

SOUTHERN  SCRAP  MATERIAL  CO.  T.  LIQ- 
UIDATING COM'RS  OP  CARONDELET 

CANAL  &  NAVIGATION  CO.  et  aL 
(Supreme  Court  of  Louisiana.  3m%  1918.) 

rsyaahmt      ih9  Court.} 
CouBia  ^9224(ll)~AFPEU.A'ra  JUBisoianoir 

— BuPaEUB  CODBT— XUNSFEB  OP  GADBE. 

Where  the  amount  sued  for,  as  reduced  by 
the  aboudontoent  of  a  claim  for  punitory  dam- 
ages, leaves  In  dii^mte  an  amount  less  than  $2.- 
000.  b«t  within  the  Jurisdiction  <rf  the  Court 
of  Appeal,  the  weal  wiU  be  trauferred  to  that 
court 

Appeal  from  Civil  District  Court,  Parlata 
of  Orleans;  B.  K.  Skinny,  Judges 

Action  br  tlie  South^n  Scrap  Material 
Company  against  the  Liquidating  Gommi»- 
sloners  of  the  Carondelet  Canal  ft  Navlga- 
tl<m  Company  and  others.  Judgment  for 
plaintiff,  and  all  parties  ^HwaL  Appeal 
transferred  to  the  Court  Appeal  Cor  tbe 
Parish  of  Orleeps. 

Meyer  S.  Drelfns,  of  New  Orleans,  tor 
plaintiff.  Benjamin  T.  Waldo^  of  New  Or- 
leans (Farrar,  Goldberg  &  Dufour  and  W. 
C.  Dufour,  all  of  New  Orleans,  ot  counsel), 
for  defeidants  Ltqnldatii^  Com'rs  of  Caron- 
delet Canal  ft  Navigation  Co.  McCSoskey  ft 
Benedict  and  John  J.  McGloskey,  all  ot  New 
Orleans,  for  am>^lant  defendant  New  Or- 
leans Brewing  Co> 

MONBOB,  a  J.  PlalnttflC  sues  for  tbe 
recovery  of  a  certain  crane  and  appurte- 
nances, or,  tn  the  alternative,  for  $1,500,  as 
the  value  of  the  same,  with  Interest,  and 
for  $50  per  month  from  July  1,  1913,  as  the 
rental  value  thereof,  to  which  la  added  a 
prayer  for  71,0(X) .  as  punitory  damages. 
There  was  judgment  for  plaintiff  In  the  sum 
of  $600,  from  which  the  litigants  on  both 
sides  have  appealed.  The  claim  for  puni- 
tory damages  has  been  abandoned;  that  for 
rental  amounted,  at  the  date  of  the  institu- 
tion of  the  suit  (July  24,  1913),  to  less  than 
$50,  and  no  evidence  was  adduced  on  the 
trial  in  Its  support;  from  all  of  which  we 
conclude  that  this  court  Is  without  Juris- 
diction of  the  appeal. 

Agreeably,  therefore,  to  the  provisions  of 
Act  No.  19  of  1912.  it  is  ordered  that  this 
appeal  be  transferred  to  the  Court  of  Ap- 
peal for  the  Parish  of  Orleans;  the  costs  of 
the  appeal  to  this  court  to  be  divided  be- 
tween the  litigants  In  equal  proportions. 


7B  80UTHBBN  BSPOBTBR 
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THOMAS  at  aL  T.  BOABD  OF  SUP^  OF 
HABBJSON  COUNTY  at  tL 
(No.  20SS&.} 

(Sniwema  Ooort  oC  IflMlMdppi,  DMrion  B. 
Jvij  8,  1018.) 

1.  HlOHWATB  «=»118(I}— WomC    OH  PUBLIC 
BOAI>»— COHnAOTB. 

Lawa  1916,  C;  172,  {  1,  raqnina  tbat  board 
of  miperrison  or  a  commission  employ  labor 
ior  work  on  roads,  and  that  comi>etltive  bids 
be  received  after  due  notice  for  materiala  and 
aoMiliefc 

2.  HlOHWATB  <  llPD    WCMK  OV  BOJLIM— BB- 
VETHKHTS. 

CtMitracta  could  not  properly  be  let  to  build 
levetmeutB  on  private  proper^  adjacent  to  a 
road  whero  no  ngbt  bad  been  obtained  from  the 
landowner  nor  ateps  taken  to  condemn  the  prop- 
«rty. 

8.  HiQHWATa  cs3ll3(l>— BamiBEns— PusB 

AlfD  SPBCmCATIONB. 

Speciflcatimis  for  breakwatm  for  road 
Aonn  describe  wlfli  reastmable  ooialnty  links 
of  road  to  be  lurotected  so  all  bidders  would 
have  rigbt  to  compete,  and  onttract  could  not 
be  raried  by  leaving  It  to  judgment  of  engineer 
nor  board  m  snpernsors,  wA,  if  diaoKed  at  all, 
eoDld  only  be  dima  after  uotiee  deacribfng  dtance 
and  invidnK  bids,  under  Laws  1810,  e^l2,  |  1. 

4.  HlOHWATB  ^>B9— BSVETUBNTS. 

Board  of  superriBors  cannot  build  break- 
waters for  litj^way  unless  It  ia  reasonably  cer- 
tain in  the  near  as  distinsoished  trtm  tiie  remote 
fntnre  that  the  aaa  viuancToaeh  and  damage 
the  hi^way. 

Appeal  from  Chancy  Omrt,  Harriaon 
Ooonty ;  W.  M.  Denny,  Jr.,  Chancellor. 

Kll  by  James  Thomas  and  others  against 
flie  Board  of  Snperrlsors  of  Harrison  County 
and  others.  From  a  decree  on  demurrer  dis- 
missing the  bill,  the  complalnantB  appeal. 
Rerersed  and  remanded. 

Thomas  and  other  complainants  filed  a 
lengChy  bill  in  the  chancery  conrt  of  Harrison 
ooonty,  Miss.,  against  the  board  of  super- 
visors, Callahan  Construction  Company,  and 
Spitzer  &  Co.,  allegiog  that  the  board  of  super- 
Tlsors  of  Harrison  county  adopted  chapter 
1T2  of  the  laws  of  1916  for  the  working  of 
public  roads  and  proceeded  to  issue  bonds 
under  said  diapter  without  giving  notice  to 
the  taxpayers  of  their  intention  to  issue  the 
bonds,  and  without  giving  the  taxpayers  an 
opportunity  to  protest  against  the  issuance 
of  said  bonds,  or  to  have  an  election  upon 
said  bond  Issue,  and  alleging  that  said  bonds 
were  issued  and  sold  to  Spltzer  A  Co.,  and 
that  a  contract  was  entered  into  between 
the  board  of  supervisors  and  the  Callahan 
Construction  Oompany,  a  corporation  under 
the  laws  of  Nebraska,  by  which  the  board 
undertook  to  divert  the  road  funds  derived 
from  the  sale  of  the  bond  issue  to  the  con- 
struction of  a  sea  protection  project  by  which 
the  coogtroction  company  was  to  construct  a 
sloping  beadi  between  the  public  road  to  the 
seashore^  filling  in  the  shore  so  aa  to  have  a 
skiing  beach  whlA  was  to  be  constructed  by 
means  of  dredging  sand  fn»n  tbe  Mississippi 
Boond  to  be  taken  tX  a  distance  of  from  200 
yards  to  600  yerdB  from  ttie  water's  edge  at 


low  tide,  and  were  to  put  eltber  a  creoBotod 
timber  plUng  along  the  water's  edge,  or  a 
concrete  wall,  and  to  pump  the  sand  by  means 
of  a  dredge  ttom  t^e  Sound  to  the  lands  be* 
tween  the  public  road  and  water  at  low  tide 
in  such  manner  as  there  shall  be  a  6  per  cent, 
grade  from  the  water's  edge  to  the  line  of 
the  Miasissippi  A  Gulf  Coast  Traction  Oom- 
pany, which,  it  is  alleged,  lies  betwem  ttw 
public  road  and  the  seashore. 

It  la  further  alleged  that  the  board  of 
supervisors  bad  entered  Into  a  contract  with 
the  Mississippi  A  Oulf  Coast  Traction  Com- 
pany by  which  the  tward  of  supervisors  was 
to  pay  for  the  refllling  of  dirt  to  be  taken 
from  the  lands  between  the  traction  com- 
pany's lines  and  the  shore  so  that  the  trac- 
tion company's  track  would  be  raised  to 
grade  on  a  level  with  the  public  road ;  that 
said  work  of  refilling  places  from  which  dirt 
was  excavated  by  the  traction  company  was 
to  be  paid  for  at  the  rate  of  24  cents  per  cubic 
yard,  when  in  fact  it  was  not  worth  more 
than  10  or  12  cents  per  cubic  yard.  It  is 
further  alleged  that  this  contract  between 
Callahan  Construction  Company  and  the 
board  of  soperrlaors  was  let  without  publica- 
tion of  notice  to  bidders  as  required  by  law, 
and  that  the  contract  price  agreed  to  be  paid 
was  largely  In  excess  of  the  real  value  of  such 
work.  It  is  alleged  that  the  road  whldi  Is 
daimed  to  be  protected  by  this  ctmtract  is 
from  60  yards  to  dOO  yards  from  the  seashore, 
and  that  but  a  small  part  of  said  road  is  ever 
subject  to  overflow  or  washout  by  means  of 
any  storms  In  the  history  of  the  country,  and 
that  the  greater  part  of  said  road  is  above  the 
highest  known  high  water  to  ttie  history  of 
the  country,  and  is  In  need  of  no  protection 
from  the  ravages  of  storms. 

It  is  further  alleged  that  the  board  of 
superviMrs  formerly  undertook  to  act  under 
the  provisions  of  chapter  128,  Laws  of  1916, 
to  issue  $560,000  worth  of  seawall  bonds  for 
the  purpose  of  constructing  a  seawall  along 
the  Mississippi  Sound  along  the  same  ter- 
ritory involved  in  the  contract  in  this  case, 
and  had  let  the  contract  under  the  said  sea- 
wall chapter  above  mentioned  to  the  Callahan 
Construction  Company,  and  that  a  suit  was 
filed  to  test  t^e  legality  of  such  bond  Issue 
and  the  constitutionality  of  the  law  constitut- 
ing said  chapter,  and  said  cause  appeared  in 
the  Supreme  Court  of  the  state  on  said  con- 
test, and  said  act  was  declared  unconstitu- 
tional, and  that  after  the  said  law  was  declar- 
ed unconstitutional  and  void  the  board  of 
supervisors  abandoned  the  project  of  issuing 
$550,000  of  said  bonds  to  Spltzer  A  Co.,  for 
building  a  sea  wall,  and  otherwise  beantl^f- 
Ing  the  beach  or  shore  along  said  front ;  that 
after  this  decision  of  the  Supreme  Court 
Oallahan  Construction  Company  appeared 
upon  the  scene  and  presented  to  the  board  of 
supervisors  of  Harrison  county  a  plan  to  con- 
struct what  Is  known  as  a  sioplng  beach; 
that  the  board  of  si^rvlsors  appcdnted  cMl 
engineers  and  bad  plans  and  spcdflcattons  for 
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a  Bl<^iig  beadi  pr^ared  finf  that  part  of 
HarrlBtm  county  extending  along  tbe  shore  tst 
Mississippi  Sound  from  the  west  corporate 
limits  of  ttie  dty  of  Blloxl  to  the  east  cor- 
porate limits  of  the  city  of  Gnlfport,  and  from 
the  west  corporate  limit  of  <3al^rt  to  the 
east  corporate  limits  of  Pass  Christian,  ag^ 
gregating  60,000  lineal  feet;  that  the  Calla- 
han Construction  Company  made  a  hid  for 
the  cmstructlon  of  said  sloping  beadi  whidi 
was  accepted  by  the  board  of  snperrlsors; 
and  that  a  contract  was  entered  into  to  con- 
struct said  sloping  beach  and  maintain  same 
for  five  years,  said  contract  being  made 
Exhibit  4  to  the  btU  of  complaint 

It  Is  alleged  further  that  this  work  was 
let  by  contract,  and  was  a  departure  from 
the  prorisions  of  <diapter  172,  Laws  ot  1916, 
the  provisions  of  which  chapter,  it  Is  alleged, 
only  contemplate  the  employment  of  labor 
a  board  of  supervisors  or  a  road  commission- 
er, and  that  said  material  shall  he  purchased 
by  the  board  of  supervisors  after  competitive 
bidding,  and  that  there  was  no  competitive 
bidding  for  any  of  the  materials,  and  that 
the  board  did  not  undertake  to  buy  materials 
according  to  the  provisions  of  said  chapter, 
but  made  a  contract  with  Cailahan  Cwistruc- 
tlon  Company  by  which  all  of  the  materials 
and  labor  would  be  furnished  by  Callahan 
Construction  Company,  and  not  by  the  board 
of  supervisors,  all  of  which  it  Is  alleged  was 
unauthorized  by  the  provisions  of  said  act 
under  which  they  were  attempting  to  proceed. 
It  la  further  alleged  that  there  Is  no  authority 
In  law  for  said  work  to  be  done  by  the  board 
of  supervisors  at  all ;  that  the  wily  law  imder 
which  the  said  work  could  be  done  at  all  was 
what  Is  known  as  the  "denln  Sea  Wall  Iiaw" ; 
that  that  law  does  not  authorize  the  board  ot 
supervisors  to  do  the  work  or  let  the  con- 
tract; and  that  the  plana  of  said  law  were 
not  followed  In  any  respect.  It  Is  alleged  that 
the  proceeding  and  contract  between  the 
board  of  supervisors  and  the  Callahan  Con- 
struction Company  was  a  fraud  and  pretense, 
and  that  the  purpose  was  not  to  improve  the 
public  road  at  all,  but  was  to  build  a  sea 
wall  or  sloping  beach  and  to  beautify  the 
seashore.  It  Is  further  alleged  that  cnapter 
172  of  the  Laws  of  1916  Is  unconstitutional 
and  void  for  numerous  reasons. 

There  was  a  demurrer  to  the  bill  of  com- 
plaint, which  demurrer  was  sustained  by  the 
chancery  court,  and  the  bill  dismissed. 

T.  M.  Evans,  of  Gulftwrt,  for  appellants. 
J.  L.  Taylor  and  R.  0.  Cowan,  both  of  Gulf- 
port,  for  appellees. 

ETHRIDGE,  J.  (after  stating  the  foots  as 
above).  In  the  case  of  Lang  v.  Board  of  Su- 
pervisors of  Harrison  County,  114  Miss.  341, 
75  South.  126,  we  had  before  us  a  contest 
over  the  validity  of  this  bond  Issue  Involved 
In  this  litigation.  It  Is  insisted  that  the  Lang 
suit  was  not  a  bona  flde  contest,  but  that 
the  contest  was  so  shaped  and  conducted  that 
both  parties  to  that  suit  desired  the  court  to 


decide  the  b<md  issue  legal  And  the  statute 
constitutional,  and  that  decision  was  hurried- 
ly gotten  up  to  anticipate  the  decisloa  Id  this 
case,  whidi  waa  th«i  pending.  The  plead- 
ings in  the  Lang  suit  presoited  the  contest 
fairly  and  fully  so  far  as  tbe  legality  of 
the  bond  Issue  and  the  constitutionality  <tf 
the  statute  Is  omcemed.  The  questions  were 
ably  and  elaboratly  argued,  not  only  by 
counsel  proper  In  that  case,  but  by  counsel  In 
tbe  present  case  a*  amicus  curlse,  and  we 
thinlc  every  constltntlMial  objectlcm  which 
could  be  entertained  1^  the  opponoits  ot  the 
bond  Issue  and  the  law  was  presented,  es- 
pecially by  counsd  a]n>earing  as  amicus  cur- 
iae, whose  ai^niment  was  ctoborata  and  ex-* 
hanstlve.  We  are  thorootfily  satisfied  with 
the  sonndness  of  the  <vlnlon  there  rsidered, 
and  it  la  adhered  to  in  an  re^>ectB. 

The  tonnrrer  to  the  bill  in  the  present 
case,  however,  should  have  been  oTerruled, 
because  under  the  allegations  of  tbe  preeent 
bill  the  validity  of  the  contract  Involved  here 
was  called  in  question  which  waa  not  present- 
ed in  the  other  case,  and  if  the  allegations 
of  the  Mil  In  thla  case  are  true,  a  contract 
would  be  without  authority  and  void. 

'Section  1,  c,  172,  Laws  of  1916,  reads  as  fol- 
lows: 

"That  the  board  of  supflrviBors,  in  addition 

to  the  present  methods  of  working  the  public 
roads  of  any  county  or  beat  thereof,  may  pur- 
chase teams,  implements  and  material,  and 
employ  labor  and  work  the  public  roads,  and 
may  do  any  and  all  things  necessary  to  be 
done  to  work  the  roads,  as  herein  provided, 
but  all  contracts  for  material  and  supplies 
shall  be  made  on  and  after  competitive  bids 
for  same.  1h»  t>oard  of  supervisors  are  here- 
by authorised,  In  their  discretiou,  if  they  con- 
sider it  necessary  and  to  the  general  interest 
of  the  county,  to  emploj;  a  competent  person 
to  serve  as  road  commiasioner,  whose  com- 
pensation shall  not  exceed  $5.00  per  day  for 
each  day  served  in  the  actual  discharge  of  his 
duties,  as  defined  by  the  board  of  supervisors 
of  each  county.  Latmr  for  said  roads  to  be 
employed  by  the  board  of  supervisors;  in  case 
there  Iw  a  eommisaioner,  to  be  emuoyed  by 
him." 

[1,  2]  It  will  be  seen  from  this  section  that 
the  board  is  anthralzed  to  purchase  teams, 
Implonents,  and  material,  and  employ  lahw 
and  work  the  public  roads;  that  the  contract 
for  materials  and  supplies  was  to  be  made 
on  and  after  competitiTe  Uds  for  the  same; 
ttiat  the  board  is  authorized  to  employ  a  road 
commissioner  at  not  to  exceed  $5  per  day; 
and  that  the  labor  for  the  roads  i^all  be 
employed  the  board  of  supervisors,  or. 
In  case  there  shall  be  a  commissioner,  by 
him.  The  contract  and  exhibits  to  the  bill 
setting  out  the  notice,  specification,  and  the 
bid,  and  the  acceptance  of  the  bid,  were  not 
in  accordance  with  theae  provisions.  There 
was  no  offer  here  by  the  board  of  supervisors 
to  appoint  a  road  commissioner  to  work  and 
to  «nploy  labor  to  do  the  work,  nor  was  there 
any  notice  to  bidders,'  nor  any  bid  for  the  ma- 
terial to  be  used  on  the  road.  The  plan 
adf^ted  for  this  woriE  Js  entirely  a  different 
plan  from  that  contemplated,  by  sectkm  1  ot 
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this  chapter.  Fortbenium,  the  work  andw- 
tak^  Is  not  work  upon  thie  highway  Itself, 
□or  l8  It  a  protectloit  or  revetment  work  to  be 
coQstrncted  upon  the  right  of  way  of  the 
road,  bat  Is  to  extend  from  the  road  oat  into 
Misdsslppl  Sound,  and  to  be  constructed  upon 
and  over  the  property  of  private  citizens 
over  whose  lands  the  right  to  do  this  work 
had  not  been  obtained  at  the  time  of  the  let- 
ting of  the  contract,  and  of  course  the  work 
could  not  be  done  at  all  until  this  property 
had  been  acquired,  or  the  consent  of  the  own- 
ers of  the  property  procured;  and,  If  con- 
demned, due  compenaatlmi  first  made.  Again, 
the  particular  links  of  the  road  to  be  safe- 
guarded  are  not  stated  In  the  spodfl cations, 
or  the  lAi,  nor  In  the  contract  between  the 
county  and  the  construction  company. 

[1]  If  we  concede  tJiat  there  are  links  np<ni 
this  road  whicbr  are  subject  to  the  ravages 
of  storms  and  against  which  ravages  the 
board  may  erect  revetments  or  breakwaters, 
or  other  means  of  protection,  such  links 
would  have  to  be  described  In  the  pUms  and 
spedflcations  with  reasonable  ootainty,  tlie 
Und  and  tdiaracter  of  work  done  would  have 
to  be  described,  so  that  all  bidders  would 
have  the  right  to  compete  for  the  work,  and 
the  contract  should  describe  the  work,  and 
what  must  be  done  to  comply  with  the  con- 
tnct,  and  this  contract  could  not  be  varied 
by  leaving  it  to  the  judgment  at  an  engineer 
or  otiier  Individnal,  nor  to  the  whole  board, 
but,  if  changed  at  all,  eoald  only  be  done 
after  notice  describing  the  change  and  Invlt- 
Ing  bids  to  compete  for  the  work. 

[4]  Under  the  allegaUons  of  the  bill  in 
thla  ease,  whidi  are  admitted  by  the  demur- 
rer, a  large  part  of  the  work  contracted  for  Is 
tumeceasary  fi>r  the  protectim  of  the  road  at 
all;  at  scmie  points  there  la  a  distance  of 
some  800  yards  between  high  water  and  the 
public  highway,  and  no  storms  have  ever 
damaged  the  road  on  such  places. 

Tbe  argument  that  the  board  may  antici- 
pate the  encroachment  ot  the  sea  In  the  fo- 
tare  Is  fbr-f^tdied.  If  the  allegations  of  the 
bill  are  true,  the  scdlcitude  of  the  board  as 
to  the  safOty  of  the  road  on  some  of  the  parts 
thereof  embodied  in  the  terms  of  the  con- 
tract is  sinnewhat  analogous  to  the  character 
described  by  me  of  the  Cape  Cod  poets  un- 
der the  title,  "He  Worried  About  It"  One 
TKse  ran  something  like  this: 

"Tbe  sonlight  will  give  out  in  ten  million  years 
more, 

And  be  worries  about  it; 
In  about  that  time  or  a  few  days  more. 
And  he  worries  about  It; 
Bat  his  wife  took  in,  washing  at  fifty  cents 
a  day, 

And  Ua  daughter  worked  in  a  store,  the  gro- 
ceryman  to  pay, 
But  he  never  worries  about  it" 

It  is  evident  that,  if  the  auctions  of  the 
bill  are  true,  the  contract  between  the  board 
of  supervisors  and  the  Callahan  Construction 
Company  is  void  and  nnaothorized.  If  a  con- 


tract of  this  kind  could  be  sustained  at  all. 
It  would  have  to  be  limited  to  those  links  of 
road  where  the  ravages  ot  the  storm  have  oc- 
curred, or  wti^e  the  circumstances  show  that 
they  win  occur  with  reasonable  certainty  in 
the  near,  as  diatlngixlHhed  from  the  remote 
future.  The  board  of  supervisors  cannot, 
under  the  pretense  of  building  or  repairing 
a  road,  build  a  sea  walL 
Reversed  and  remanded. 


QTJLF,  M.  ft  N.  B.  GO.  t.  DOSSBTT. 
(No.  19982.) 

(Supreme  Court  of  Mississippi.   Ma^  20,  1918.) 

Appeal  aku  Ebbob  «=»112S— DisposmoN. 

Where  both  parties  requested  peremptory 
instruction,  wliich  was  accorded  plaintiff,  and 
two  of  the  juBtices  on  appeal  were  of  opinion 
that  there  was  no  error,  and  one  tiiought  that 
peremptory  instruction  giTen  plaintiff  should 
have  been  refused,  and  three  thought  that  the 
IKremptory  instructloo  should  have  been  given 
defendant,  the  Judgment  would  be  reversed  and 
cause  remanded. 

Appeal  from  Circuit  Court,  Forrest  Coun- 
ty; Paul  B.  Johnson,  Judge. 

Action  by  Amos  Dossett  against  the  Onlf. 
MobDe  ft  Northern  Railroad  Cmnpany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Appellee,  a  o^red  man,  sued  the  appel- 
lant In  the  circuit  court  of  Forrest  county  for 
$2,750  as  damages  for  personal  Injuries  re- 
ceived by  Mm  as  a  result  of  his  c(^idlng  with 
a  piece  of  steel  shafting,  the  end  of  which 
protruded  from  the  depot  platform  while  ap- 
pellee was  running  near  the  depot  at  Ben- 
more,  Miss.  Benmore  Is  a  small  settl^nent 
on  appellant's  line  of  railroad,  and  the  saw- 
mill of  the  Canal  Ivumber  Company  Is  located 
there.  On  January  6,  1917,  at  6:23  p.  m., 
appellant's  local  freight  train  arrived  at  Ben- 
more,  having  aboard  a  lai^e  piece  of  steel 
shafUng,  consigned  to  the  Canal  Lumber 
Company  at  Benmore.  This  shafting  was 
25  feet  long  and  6  Inches  in  diameter,  and 
w^ghed  1,600  pounds.  This  piece  of  shaft- 
ing was  urgently  needed  by  the  Canal  Lum- 
ber Company,  and  the  foreman  of  that  com- 
pany and  a  crew  of  his  men  were  at  the  depot 
when  this  train  arrived  for  purpose  of  un- 
loading this  shafting.  The  train  crew  and 
the  Lumber  Company's  crew  joined  in  the 
work  of  unloadlDg  the  shafting  from  the  car. 
This  shafting  was  removed  by  them  from 
the  car  and  placed  upon  the  depot  platform  In 
such  a  position  as  to  leave  four  or  five  feet 
of  the  shafting  projecting  beyond  the  north 
end  of  the  platform  and  over  a  path  or  way 
which  runs  at  that  end  of  the  plau.orm  and 
which  path  or  way  Is  used  by  people  walldng 
from  the  negro  quarters  on  one  side  of  the 
railroad  tracks  to  the  Lumber  Company's 
commissary  on  the  other,  or  vice  versa,  and 
left  there.  About  a  balf  €Ui  boor  after  this 
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piece  of  sbaftfng  bad  been  left  In  tlut  posi- 
tion, the  appellee  was  in  the  oommlsaary  of 
the  Lumber  Company,  and  there  one  of  the 
clerks  of  the  commissary  began  to  "goose" 
appellee,  whereupon  appellee  ran  from  the 
commissary,  and,  being  pursued  by  the  dei^, 
contlDued  to  ran  along  the  path  or  way  which 
ran  at  the  north  end  of  the  depot  platfbrm. 
While  60  running,  appellee  collided  with  the 
end  of  the  steel  shafting,  which  was  protrud- 
ing from  the  platform,  and  from  the  force  of 
the  collision  be  received  cuts  and  bruises  on 
fals  nose  and  face.  , 

It  Is  contended  by  the  appdlee  that  the 
appelant  was  responsible  for  the  position  of 
the  shafting  upon  the  platform,  and  that  the 
appellant  bed  durlz^  the  preceding  five  or 
'^x  years  by  Its  conda<^  Invited  the  public  to 
use  this  path  or  way  as  a  public  path.  It  Is 
contmded  by  the  appellant  tbat  the  shafting 
was  delivered  by  It  to  tbe  consignee  Lumber 
Company  at  tbe  time  it  was  unloaded  from 
the  car,  and  that  the  liomber  Company*  and 
not  the  appellant,  was  responsible  fbr  the 
portion  of  the  sluiftlng  upon  the  platft)rm, 
and  that  the  patb  or  way  upon  which  ap* 
pellee  was  running  when  he  was  injured, 
was  the  private  ground  of  the  appdlant*  and 
that  tbe  public  bad  not  been  Invited  to  use 
that  path  or  way,  and  that  aivellea  bad  no 
right  to  go  there.  The  testimony  Is  cooflict- 
ing.  All  of  these  contentions  are  supported 
by  some  testlmooy.  At  tbe  trial  of  the  case 
In  tbe  lower  court;  both  sides  asked  for  a 
peremptory  Instruction.  Tbe  trial  court 
grapted  a  peremptory  InstrucUon  in  ftivor  of 
the  DlalntUt,  appellee  bere^  and  the  jury  re- 
turned a  verdict  for  the  plaintiff  for  ;;i,400. 
From  that  verdict,  and  the  judgment  based 
upon  It,  tbe  defendant  appealed. 

J.  N,  Flowers,  of  Jackson,  J.  T.  Brown, 
of  Laurel,  and  J.  C.  Rich,  of  Mobile,  Ala.,  for 
appellant.  Jno.  T.  Haney  and  Hannah  & 
Foote.  all  of  Hattiesburg,  for  appellee. 

PER  CURIAM.  Two  of  us  are  of  the  opin- 
ion that  the  court  below  committed  no  error 
in  granting  the  peremptory  Instruction  re- 
quested by  appellee,  and  therefore  that  its 
Judgment  should  be  affirmed.  One  of  us  is 
of  tbe  oplnim  that  the  court  below  commit- 
ted no  error  in  refusing  the  peremptory  in- 
struction requested  by  appellant,  but  that 
the  peremptory  Instruction  requested  by  ap- 
j)ellee  should  have  been  refused,  and  the  ques- 
tion of  liability  submitted  to  the  jury.  Three 
of  us  are  of  the  opinion  that  the  court  below 
erred  In  refusing  appellant's  request  for  a 
peremptory  instruction,  and  for  that  reason 
it  also  erred  In  granting  the  peremptory  in- 
struction requested  by  appellee.  Four  of  us, 
therefore,  are  of  the  opinion  Uiat  appellee's 
request  for  a  peremptory  Instruction  should 
have  been  refused. 

Consequently,  the  Judgment  of  the  court 
below  will  be  revered,  and  the  cause  re- 
manded. 


McGABRAH  v.  BOTTTHERN  RT.  00.  IN 
MISSISSIPPI.   (No.  2016a) 

{Supreme  Court  of  MiasiariiHkt  July  8,  1918.) 

1.  Watebs  aitd  Water  Goubszs  ^164  — 
Railboaini— Floodinq  Laud— pRBscaiPnva 
Right. 

No  right  by  iwesciiptioa  as  against  an  ad- 
jacent landowner  to  maiutain  a  trestle  and 
ditch  at  a  means  of  draining  roadbed  is  acquired 
by  railway,  where  the  opening  and  ditch  pre- 
vented floodhig  as  Ions  as  kept  tven,  and  the 
landowner  did  not  suffer  damage  until  4.  years 
prior  to  salt  against  the  railway. 

2.  Watees  and  Watke  Codbses  «=>179(^— 
Railboads— Flooding  Laud— Question  fob 

JUBT. 

In  salt  against  railway  for  flooding  lands 
by  Insufficient  opening  in  roadbed  evldenos  heid 
BUffldait  to  go  to  tbe  jury. 
Sterens,  J.,  dissenting. 

In  Banc.  Appeal  from  KXrcnlt  Cour^ 
Webster  County ;  H.  H.  Rodgws,  Judge. 

Suit  by  D.  A.  McOarrah  against  the  Soutb- 
eru  Railway  Company  In  MlssissiivL  Judg- 
ment for  defOidan^  and  plaintifl  appeals^ 
Reversed  and  remanded. 

McEelgnciy  &  Lafliam,  of  Bnpora,  ftir  ap- 
pellant Sturdlvant,  Owen  ft  Oamett,  of 
Colnmbus,  for  an>elle& 

ETHRIDGE,  J.  Appellant,  McGarrah,  sued 
the  Southern  Railway  Company  in  Mississippi 
for  Injury  to  his  lands  caused  by  flooding  land 
above  the  railroad  track,  and  also  by  flood- 
ing certatii  pasture  land  below  the  track,  al- 
leging that  when  the  Southern  Railway  Com- 
pany of  Mississippi  was  constructed  that 
there  was  a  natural  drain  or  branch  flowing 
under  the  track  whereby  the  waters  from 
the  surrounding  country  flowing  through 
Mile  Branch  passed  under  the  track  of  the 
Southern  Railway  and  through  the  channel 
into  Big  Black  river;  that  said  opening  was 
of  sufficient  size  to  admit  the  free  passage  of 
water,  and  was  kept  open  until  a  period  of 
about  ten  years  preceding  the  filing  of  this 
suit,  when  the  defendant  Improperly  filled  In 
the  channel  of  Mile  Branch  under  Its  track, 
and  undertook  to  put  in  artificial  drainage 
by  means  of  small  culvert  and  a  ditch  some 
distance  west  of  where  said  Mile  Branch 
formerly  went  under  the  track ;  that  sub- 
sequent and  about  four  years  before  filing  the 
suit  defendant  made  a  large  opening  in  Its 
roadbed,  a  great  distance  west  of  said  cul- 
vert, for  the  passage  of  water  accumulating 
from  said  water  course  and  from  surface 
water  on  the  north  side,  and  undertook  to 
convey  said  water  to  the  last-mentioned  open- 
ing by  means  of  a  ditch;  that  the  said  change 
was  negligently  and  imprt^rly  made  by  the 
defendant  without  the  consent  of  the  plain- 
tiff, and  In  disregard  of  his  rights;  that  by 
means  of  said  negligent  and  Improper  change 
both  the  surface  creek  and  si^rface  watr;rs 
were  caused  to  flow  !n  large  quantities  upon 
65  acres  of  plaintiff's  land  situated  aontb.  of 
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said  railroad  and  contlguoos  thereto,  said 
waters  d^tositlng  great  Quantities  of  allt, 
sand,  and  day,  Injuring  the  pasture  of  plalo- 
tur  to  sac-h  an  extent  that  the  cattle  will  not 
cat  the  grass  growing  on  aald  land  covered 
with  silt,  sand,  aad  clay;  that  the  defendant 
negligently  permitted  the  ditch  on  the  north 
side  of  the  railroad  embankment  to  All  up  so 
u  to  cause  the  water  to  t)ack  upon  about  15 
icras  of  plaintiff's  farm  land  on  the  north 
tide  of  the  track  so  as  to  render  It  Impossible 
for  plaintiff  to  cultivate  It,  and  the  rental 
ralae  of  the  15  acres  was  f6  per  acre  per  an- 
nam;  that  plalntlfTs  damage  was  $750.  The 
defoidant  pleaded  the  general  Issue,  and  gave 
notice  under  the  general  Issue  that  It  would 
prove  that  the  opening  through  which  the 
water  from  the  water  course  mentioned  In 
tbe  declaration  was  discontinued,  and  an  ar- 
tificial drain,  consisting  of  a  culvert  through 
and  under  ita  roadbed  at  a  point  west  of  the 
opmlng,  was  provided  at  the  request  <3i  tbe 
owner  of  the  land;  second,  that  tbe  (venlng 
throu^  which  the  water  course  mentioned 
in  the  declaration  passed  across  the  defmd- 
sQt's  right  of  way,  was  dtscontlnned,  and  an 
artificial  drain,  condstlng  of  «  culvert 
through  and  under  its  roadbed  at  a  point 
west  of  said  opening,  was  provided  more  than 
10  years  before  the  filing  of  plaintiff's  suit, 
and  that  said  change  was  continued  openly, 
notoriously,  and  adversely  for  a  period  of  10 
years  before  the  filing  of  plalntlfTs  suit,  and 
tbat  1v  reason  thereof  def«idant  acquired  a 
right  by  prescription  to  have  the  waters  flow 
in  tbe  manner  resulting  fnnn  said  change; 
and,  third,  that  Big  Blaci:  creek  runs  south  of 
defendant's  right  of  way  at  a  distance  of 
about  three^narters  of  a  mile  from  said 
trestle  and  large  opening  in  def^danf  s  road- 
4>ed,  and  tbat  plaintiff's  85  acres  of  land  lie 
sooth  of  defendant's  roadbed,  and  said  15 
acres  lie  north  of  the  roadbed,  and  that  said 
land,  both  north  and  south  of  said  trestle. 
Is  low  and  flat,  and  subject  to  overflow  after 
heavy  rains  by  water  backing  up  from  Big 
Black  cre^,  and  at  times  overflows  both 
sides  of  the  trestle  and  large  opening.  At 
the  conclusion  of  plaintiffs  evidence,  the  dr- 
cnlt  Judge  sustained  a  motion  to  strike  out 
the  evidence  of  the  plaintiff,  and  gave  a  per- 
emptory instruction  for  the  defendant,  from 
vhlcb  Judgment  this  appeal  Is  prosecuted, 
and  fbe  action  of  the  court  assigned  for  error. 

Taking  the  reccvd  and  looking  over  it  criti- 
cally, we  think  there  Is  enough  evidence  to 
warrant  a  verdict  for  the  plaintiff.  The 
plaintiff  testified:  lliat  about  four  years  be- 
fore the  trial  the  company  had  a  dltdi  dug 
down  the  railroad,  and  before  this  there  wns 
abnat  a  mile  of  hraiich  or  longer  witii  some 
little  tributaries,  and  the  water  ran  in  there, 
and  they  dug  a  ditch  down  the  railroad,  and 
'  made  an  opening  somewhere  about  the  line 
between  the  witness  and  one  Mr.  nttman. 
lliat  the  draluage  made  by  the  railroad  was 
iQsnffldent  for  the  purpose  of  carrying  off  the 
wster,  and  that  the  ditch  bo  dug  filled  vp  and 


caused  the  water  to  back  up  on  his  land.  The 
branch  referred  to  la  called  Mile  Branch,  and 
comes  to  the  railroad  where  the  water  course 
used  to  be,  and  they  ditched  It  down  the  rail- 
road about  a  (juarter  of  a  mile,  and  made  an 
oi>ailng  across  the  railroad,  and  threw  the 
water  upcm  the  land  below  the  track  without 
any  outlet.  That  by  reason  of  the  overflow 
his  crop  ahove  the  railroad  had  been  drowned 
out  by  the  ponding  of  water  upon  the  land 
during  the  rains  or  freshets.  That  the  rental 
value  of  this  land  yns  $6  per  acre,  and  there 
were  10  acres  in  cultivation.  That  he  had 
been  unahle  to  work  this  land  for  the  4  years 
preceding  the  trial,  by  reason  of  this  overflow 
and  backing  water.  He  testified,  further, 
that  near  his  bom  about  an  acre  of  his  land 
tiad  been  badly  <  washed  by  reason  of  this 
condition,  and  that  beginning  about  4  years 
before  the  bringing  of  tbe  suit  He  also  tes- 
tified that  by  reason  of  tbe  new  opening  made 
about  4  years  ago,  and  the  diverting  of  the 
water  from  Its  natural  course  and  discharging 
It  la  an  unusual  way,  his  pasture  Ipnd  below 
the  railroad  had  been  flooded  and  damaged, 
and  that  there  were  about  65- acres  of  said 
pasture;  that  the  water  after  the  rains  would 
stand  two  or  three  days  and  leave  a  sediment 
of  sand  and  mud  upon  the  grass,  and  same 
would  remain  upon  tbe  grass  until  n-ushed  off 
either  by  the  dew  or  rain;  that  he  had  had  as 
high  as  40  head  of  cattle  at  one  time  upon  nls 
pasture,  ftnd  th^  were  ivevented  from  eating 
the  grass  for  as  long  as  tea  days  at  a  time ; 
the  nasture  had  been  thus  affected  tcr  4  years; 
that  fhe  rental  value  of  a  pasture  for  cows 
and  horses  was  |1  per  head;  that  this  was  a 
reasonable  value,  and  that  under  ordinary 
conditions  without  an  overflow  he  could  keep 
SO  or  60  head  of  cattle  upon  his  pasture;  that 
he  was  deprived  of  his  pasture  during  the 
q:)ring  months  but  in  the  summer  It  was  not 
BO  bad ;  that  about  4  years  before  this  suit  Mr. 
Pittman  and  Mr.  Sanders  liad  a  suit  against 
the  railroad,  and  tbat  this  trestle  through 
which  the  water  now  passes  was  placed 
where  It  Is  as  a  compromise  and  settlement  of 
a  suit  between  Sanders  and  Pittman  and  the 
railroad;  that  the  agent  of  the  railroad  at 
that  time  came  to  him  and  wanted  to  put  an 
opening  at  the  edge  of  plaintiff's  field  w^t 
of  the  crossing  and  switch,  and  that  plaintiff 
objected  to  It  and  proposed  to  give  them'  a 
right  of  way  through  the  best  land,  and  to  cut 
the  ditch  there  for  them,  through  the  old 
water  course,  at  and  for  the  sum  of  $125, 
which  was  one-half  the  amount  It  would  cost 
them  to  dig  the  ditch;  that  the  agent  of  the 
railroad  ctHiqiany  and  the  plaintiff  agreed  on 
this,  but  when  the  contract  was  sent  In,  the 
railroad  company  changed  the  contract  from 
$125  to  $62.50,  and  he  declined  to  acc^t  tbe 
modified  contract  and  never  signed  it  Hia 
teetimtmy  Is  corroborated  and  strengthened 
by  the  evidence  of  other  witnesses,  and  It  Is 
clear  from  the  proof  that  the  ditch  dug  about 
4  years  before  the  trial  of  the  suit  had  hot 
been  kept  open  and  had  ttecome  filled  up.  It 
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appears  further  from  the  [dalntlff  and  his 
witnesses  that  the  original  drain  of  Mile 
Branch  was  filled  up  more  than  10  years  be- 
fore the  bringing  of  this  salt,  rarylng  from 
11  years  to  14  Tears  before  the  fllinff  ct  tbe 
suit 

[1]  It  appears  that  the  10  year  prescription 
period  had  not  transpired  or  become  complet- 
ed wttien  the  new  trestle  and  the  dltc^  leading 
thereto  was  opened,  and,  inasmuch  as  this 
(^nlng  and  ditch  prevented  the  lands  above 
the  railroad  from  being  flooded  as  long  as  the 
ditch  was  kept  open,  and  the  proof  shows  that 
plaintiir  had  never  suffered  the  damage  he 
sued  for  until  4  years  prior  to  the  bringing 
of  the  suit,  the  prescription  Is  not  shown  in 
this  proof  to  have  been  completed  or  ripenea 
In  the  defendant  as  stated  at  the  b^innlng  of 
tills  suit. 

■  [2]  As  stated  above,  the  proof  is  badly  de- 
Tel<^ed  in  the  record,  and  there  is  irrelevant 
matter  introduced  In  evidence,  making  the 
testimony  rather  incoherent.  "We  think, 
however,  the  proof  was  sdfflcient  to  have  gone 
to  the  Jury,  and  the  jury  could  find  from  the 
proof  the  plaintiff's  damages.  Accordingly 
the  judgment  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Beversed  and  rrauuoded. 

STEIVENS.  J.  (dlsaoitliia}.  I  do  qot  place 
the  same  interpretation  trpon  the  declara- 
Ooa  and  the  testimony  la  this  case  as  do  my 
Aasodates.  In  (me  pmHon  oi  tlie  dedaratlim 
pUiintlfl  claims  damages  from  the  defendant 
oonq^any  for  letting  the  vater  accumulate 
above  the  railroad  track  in  snch  way  as  to 
flood  Uie  lands  of  the  plaintiff  situated  on 
the  npper  side  of  ttie  railroad  right  of  way. 
In  anotiber  ptaHon  the  dedaratlfm  plaintiff 
complains  that  the  railroad  company  by  an 
(^enlng  under  the  track  has  permitted  the 
waters  from  above  the  right  of  way  to  run 
under  the  track  and  <xito  plaintiff's  lands 
below,  and  thereby  to  wash  and  otherwise 
damage  these  lands  situated  below  the  track. 
Tbe  same  lands  are  Invf^ved  in  this  suit,  and 
If  the  idalntlff  can  In  the  same  declaration 
recover  damages  for  water  that  stands  above 
the  track  and  tor  water  that  flows  under  the 
track  onto  the  lands  below  them  be  has  a 
sure  shot  in  this  case,  and  most  any  man  own- 
ing lands  through  whldi  the  railroad  right  of 
way  runs  could  file  a  similar  action.  In  other 
words,  it  is  a  case  where  the  plaintiff  in  one 
declaration  complains  that  the  defendant  did 
not  have  a  sufficient  culvert  or  opening  to 
drain  off  the  waters,  and  yet  complains  that 
too  much  w^ater  comes  through  tbe  openings 
or  culvert,  which  the  railroad  company  Is 
in  fact  maintaining,  if  the  plaintiff  can 
maintain  successfully  this  suit  without  eted> 
lug  one  of  the  two  grounds  of  complaint,  then 
the  defendant  must  stoically  and  fatefully 
r^gn  Itself  to  the  conclusion,  "I  am  damned 
if  I  do  and  damned  If  I  don't" 


BURT  et  aL  V.  BRASH&ABS.   (No.  201260 
(Snprems  Ooort  of  Mississippi,  Division  B. 
June  3,  l&ia) 

1.  UstmT  Nois— PsoTiBioir  m»  Iktkb- 

EST— "SmULiT*." 

A  note  dated  FelHiiarj,  1912,  payaUe  Janu- 
ary 1,  IMS,  calling  for  ^10  per  cent.  Interest 
straight  until  pald,^*  Is  usurious,  since  it  con- 
templatefl  the  payment  of  10  per  cent,  interest 
for  a  period  less  than  a  year,  and  hence  "stipu- 
lates" lor  an  unlawful  rate  of  interest  contrary 
to  tbe  fttatnte. 

[Ed.  Note^For  other  definitions,  see  Words 
and  Phrases,  FInt  and  Second  Series,  Stipu- 
late.] 

2.  Usury  «=>66~U8t:Hioua  Inwaai  Pabt  or 
Principal  or  Omsa  Notb. 

Where  the  maker  of  a  usurloua  note  givcfl 
payee  another  note  tbe  principal  of  whicb  con- 
tained the  usurious  interest  due  on  former  note, 
the  interest  included  in  such  principal  shall  be 
deducted  therefrom  In  ascertaining  amount  of 
principal  due  on  such  note. 

3.  Usury  «s»76— Effbct  or  Ubort— Provi- 
sion FOR  Attornet's  Fees. 

Where  a  note  provides  that  if  defaolt  neces- 
sitates placing  of  note  with  attorney  for  collec- 
tion an  additional  10  per  cent,  ^all  be  added 
to  the  principal  and  interest,  the  payee,  bavini; 
turned  note  over  to  a  law  firm  for  collection, 
is  entitled  to  additional  10  per  cent,  on  princi- 
pal, although  interest  was  forfeited  because  of 
usury. 

4.  USUBT  «s»76  —  FOBFEITUBX  OF  PbINCIFAI. 

— Interest. 
The  principal  of  usurious  note  is  a  valid  ob- 
ligation: tbe  only  forfeitare  being  that  of  inter- 
est under  Code  1906,  |  2678  (Hemingway's 
Ck>de.  f  2075),  providing  that  on  usurious  note 
"all  interest  shall  be  forfeited." 

Appeal  from  Chancery  Court,  Bolivar 
County;  Joe  May,  Chancellor. 

Action  by  W.  I.  Brasbears,  executor, 
against  W.  T.  Burt  and  another,  trustees. 
Prom  tbe  decree  rendered,  defendants  appeal, 
and  plaintiff  takes  cross-appeal.  Affirmed  on 
direct  appeal,  and  reversed  and  remanded  on 
cross-appeal. 

Whitfield  ft  Whitfield,  of  JatAwm.  for  ap- 
pdlants  and  cross-ai^elleea.  A.  W.  Shands, 
of  Cleveland,  for  appeUee  and  cross-ai^llaut. 

STEVENS,  J.  There  Is  In  this  case  an  ap- 
peal and  cro88-an;)eal,  growing  out  ot  tbe 
f (blowing  state  of  facts: 
In  February,  1012,  one  Alfred  Bnford,  now 

deceased,  executed  his  promissory  note  to  ap- 
pellant W.  T.  Burt,  in  the  sum  of  $2,000, 
due  and  payable  January  1,  1913,  and  to 
secure  this  note  and  "any  other  amount  that 
might  be  due"  by  the  maker  of  said  note, 
a  deed  of  trust  was  duly  executed  on  ap- 
proximately 400  acres  of  land  in  Bolivar 
county.  On  December  31,  1912,  Bnford  ex- 
ecuted to  Burt  another  pronaissory  note  In 
the  sum  of  $779.25,  stipulating  for  Interest 
as  follows:  "With  10  per  cent.  Interest  per 
annum  from  date  until  paid."  The  note, 
for  $2,000  had  the  following  provisions  for 
interest:  "With  10  per  ceat.  Interest  straight 
until  paid."  In  making  this  prorltdiHi  it  ap- 
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pean  tbat  Uie  words  "per  aimam  fran"  in 
the  minted  form  ot  the  note  were  struck 
ont,  and  the  wotA  "straight"  sabstltuted  be- 
fore the  note  was  signed;  this  change  be- 
ing made  by  Mr.  Bart  hlmsdf;  but  "before 
the  party  signed  ttie  note."  Other  advances 
were  made  by  Burt  to  Bnford,  and  this  In- 
debtedness Is  claimed  by  opm  account  In 
May,  1914,  Alfred  BufOrd  died,  leeTlng  a 
last  will  and  tes^unent,  which  he  ap- 
ptrinted  Brashears,  the  aM>eUee  heredn,  as  his 
executor.  Mr.  SUIera,  as  substituted  trus- 
tee In  the  deed  of  trust,  was  proceeding  to 
advertiae  the  lands  embraced  In  the  deed  of 
trust  for  sale  when  ai^Uee,  as  executor, 
filed  a  bill  In  the  chancery  court  to  en- 
join the  sale,  and  upon  this  bill  the  tempo- 
rary writ  of  Injunction  was  issued,  and  there- 
after at  final  bearing  the  chancellor  held 
that  the  Injunction  was  rlghf  folly  sued  out. 
The  main  diarge  tn  the  bill  of  complaint 
is  the  avennont  tbat  both  the  note  for  $2,000 
and  the  oae  for  $779.25  were  usurious,  and 
that  the  Indebtedness  should  be  purged  of 
usary,  and  an  accoimtlng  shoold  be  taken 
under  the  direction  of  the  court. 

[1,21  The  court  In  the  final  decree  found 
that  the  proTlslon  "with  10  per  cent,  Interest 
ttrol^t"  In  the  $2,000  note  was  usurious, 
bat  that  the  principal  sum  was  due  aod  pay- 
able; that  the  note  for  $779.25  embraced  the 
sum  of  $200  charged  against  Buford  as  usuri- 
ous interest  on  the  $2,000  note,  and  that  the 
amount  due  under  the  last  note  "Is  the  sum 
of  $570.25  with  interest  at  the  rate  of  10 
per  cent,  per  annum  from  the  date  thereof 
until  this  date,  together  with  an  attom^'s 
fee  of  10  per  cent,  on  the  total  amount  of 
principal  and  Interest."  The  court  allowed 
$200  attorney's  fees  on  the  $2,000  note,  aod 
also  attorney's  fees  on  the  smaller  note. 
The  decree  further  found  that  the  IniJunctlon 
was  rightfally  sued  ou%  but  that,  further 
than  above  stated,  the  proof  submitted  "does 
not  sufficiently  advise  the  court  as  to  what  Is 
the  full  amount  due  by  the  complainant  to  the 
drfeidant  W.  T,  Burt,  or  as  to  what  amount, 
tf  any,  additional  to  the  notes  hereinbefore 
mentlooed,  is  secured  by  the  trust  deed,"  and 
that  the  decree  roidered  should  nut  be  re- 
garded as  an  adjudication  of  the  full 
amoimt  secured  by  the  trust  deed,  or  as  to 
the  fall  amount  due  by  the  estate  of  Buford 
to  Mr.  Burt.  Both  parties  accepted  to  the 
rnllngs  of  the  court  and  the  decree  rendered, 
and  prosecuted  appeals.  Tlie  direct  appeal 
of  Mr.  Burt  challQ^es  the  correctness  of 
the  flnai  decree  prlncipalljr  upon  two 
grounds:  First,  that  there  was  no  valid  ten- 
der ct  the  amount  actually  due  and  owing 
and  secived  by  the  trust  deed ;  and,  seccmd- 
ly,  the  court  declined  to  permit  the  Intro- 
duction of  parol  evidence  to  explain  tlie 
meaning  of  the  phrase  "10  per  c^L  slxalght" 
The  crDes-aM>eaI  assigns  as  error  the  al- 
lowance by  the  court  of  interest  on  the 
$779.26  note^  after  credltlnc  It  idth  $200 


adjudged  to  be  usurious;  and.  secondly,  the 
allo?nuice  fit  attorn^'s  fees  on  both  notes. 

On  the  direct  appeal  we  see  no  cause  to 
disturb  the  findings  of  tact  m  con<Au8ions  ot 
law  reacbf.<d  by  the  chancellor,  and  upmi 
direct  appeal  the  case  will  be  affirmed.  Evi- 
dently the  diancdlor  held  that  the  $2,000 
note  on  its  foce  stipulated  that  10  j>ee  cent. 
interest  would  be  charged  and  collected  for 
the  use  oil  the  principal  sum  from  February, 
1012,  until  January  1,  1913.  a  period  of 
time  less  than  one  year,  and  tlmt  this  was  a 
violation  of  our  statute^  Tbia  Int^retatlon 
of  the  instrument  itself  Is  correct ;  the  note 
"stipulated"  for  usurious  lntei«st 

On  cross^ppeal  it  was  error  to  allow  any 
Interest  whatevw  on  the  note  for  $779.25. 
This  note  stipulated  for  $200  nsary,  interest 
attempted  to  be  collected  unlawfully  upon 
the  larger  note  of  $2,000.  ^e  plain  terms  of 
our  statute  were  violated,  and  the  statute  de- 
fines and  Imposes  the  penalty.  All  interest 
whatever  Is  forfeited.  There  Is  no  merit,  we 
think,  In  tiie  other  asslgnm^t,  challenging 
the  allowance  of  attorney's  fees. 

[3]  Both  notes  expressly  provided  that: 

"In  the  event  default  is  made  in  the  payment 
of  tUa  note  at  maturity  aod  it  is  plac^  ui  the 
hands  of  an  attorney  f<v  collectio9i  or  salt 
is  brought  on  same,  uien  an  additional  amoont 
of  10  per  cent  on  uie  principal  and  interest  of 
this  note  shall  be  added  to  Uie  same  as  collec- 
tion feea" 

It  Ls  conceded  that  the  notes  were  placed 
with  the  law  firm  of  SUtezB  ft  SlUers  tor  col- 
lection, and  under  the  express  contract  at- 
torney's fees  l>ecame  due  and  payable  as  a 
part  ot  the  note.  Our  courts  have  construed 
tills  provision  far  attoniey's  fees  liberally  in 
favor  of  the  holder  of  a  promissory  not^  up- 
holding its  validity  and  evei  lu^ding  that 
where  the  malm  of  the  note  containing  such 
a  provisioa  Is  gamiihed  and  tells  to  pay  the 
proceeds  of  the  note  Into  the  court  having  Ju- 
risdiction of  the  garnishment,  he  remains  lia- 
ble for  the  commissions,  if  coIlectlMi  is  made 
by  an  attorn^.  Braban  r.  Bank,  72  Miss. 
26^  16  South.  203.  In  the  case  mentlcmed, 
jthe  opinion  states: 

"If  appellant  had  wished  to  escape  pos^ble 
liability  for  attorney's  fees  and  accnmulating 
interest,  he  should  have  availed  of  his  privi- 
'  lege  to  pay  into  court  the  amount  of  the  notes 
as  they  fell  due,  suggesting  the  fact  of  their 
negotiatioD,  if  known  to  him." 

Counsel  for  cross-appellant  rely  upon  the 
case  of  American  Freehold  lAnd  &  Mortgage 
Co.  V.  J.  T.  Jeif erson  et  al..  60  Miss.  770, 
12  South.  464,  30  Am.  St  R^.  587,  the  only 
case  brought  to  our  attention  which  suggests 
a  craitrary  ruling.  It  will  be  observed  from 
the  statMuent  of  facts  in  the  case  relied  on 
ttmt  the  app^lees,  tlie  makers  ot  the  note 
there  secored  by  mortgage,  were  resldems  of 
Memphis,  Tenn.,  while  the  defendant  corpo- 
ration, the  holder  of  the  note,  was  a  New 
York  corpcnation,  and  the  note  was  made 
payable  at  the  office  ot  the  Corbin  Banldng 
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Company,  In  New  Tork  dtj.  The  statatea 
of  New  Yoi^  provided  that: 

"CoDtracts  for  the  loan  of  money  at  a  rate 
greater  than  six  per  cent  per  annum  shall  be 
void;  and  further,  that  the  court  of  chancery 
shall  decree  such  contracts  void,  and  enjoin 
any  prosecution  thereon,  and  order  the  same 
to  be  surrendered  and  canceled."  8  Ber.  Stat 
N.  Y.  2254,  I  8. 

Also: 

"In  Tennessee  It  If  usurious  to  contract  for 
more  than  six  per  cent,  per  aanum.".  Code 
of  Tenn.  p.  471. 

[4]  The  court  was  not  dealing  with  a  Mis- 
sissippi contract,  while  here  we  are  constru- 
ing a  contract  executed  and  made  payable  In 
this  state,  and  subject  to  the  usury  laws  of 
our  state.  Our  statute  (section  2678,  Code  of 
1906  [Hemingway's  Code,  S  2075])  defines,  we 
think,  the  only  forfdtu're  which  we  are  jus- 
tified In  enforcing,  and  that  is,  "all  Interest 
shall  be  forfeited."  The  entire  contract  here 
under  review  does  not  falL  The  obligation 
for  the  repaym^t  of  the  principal  certainly 
remains  a  valid,  subsisting  obligation,  and 
so,  likewise,  the  agreement  to  pay  10  per 
cent,  attorney's  fees  upon  this  principal.  If 
the  note  is  placed  in  the  hands  of  an  attor- 
ney for  collection.  All  Interest  on  both  notes 
being  forfdted.  It  follows  that  10  per  cent 
attorney's  fees  cannot  be  allowed  upon  any 
of  the  interest.  On  account  of  the  error  in  al- 
lowing interest  on  the  9779.25  note,  and  at- 
torney's fees  npffli  tibis  Interest,  the  decree  of 
the  learned  chancellor  will  be  reversed  on 
cross-appeal.  It  appears  that  the  court  re- 
tained jurisdiction  the  case,  and  that  fur- 
ther proceedings  are  necessary,  and  accord- 
ingly the  case  la  remanded  for  further  pro- 
ceedings, In  accordance  with  this  opinion. 

Affirmed  iwi  direct  appeal,  and  reversed 
and  remanded  on  cross-appeal. 


ROBEBTSON,  Stote  Revenue'  Agent,  v,  MON- 
BOB  COUNTY.   (No.  20229.) 

(Snpteme  Otnirt  of  Mfaiis(diH^  June  17, 1818.) 

1.  Public  Lands  ^57  — School  Lands  — 
Pboceedb  of  Sale— Who  Mat  Sui. 
Under  Code  1906,  I  4805  (Hemingway's 
Code,  I  3169),  providing  that  the  state  shall  be 
entitled  to  bring  all  actions,  and  all  remedies 
to  which  individuals  are  entitled  in  a  given  state 
of  case,  the  state  may  sue  a  county  as  trustee 
of  the  sixteenth  section  lands  for  the  purpose 
of  carrying  out  a  grant  and  to  compel  an  ac- 
counting and  see  that  townsblpa  have  been  paid 
their  share. 

2  Public  Lands  *=»57— Rbvbnui  Agbnt— 
Powebs—^Pebson"— Public  Corporation. 
Under  Code  190d,  «  4738.  4739  (Heming- 
way's Code,  11  70fi^  7067),  providing  that  the 
state  revenue  agent  may  sue  perstms,  etc.,  and 
shall  have  a  right  of  action,  and  may  sue  in  all 
cases  where  the  state,  or  any  county,  munici- 
pality, or  levee  board,  has  a  right  of  action  or 
may  sue,  the  state  revenue  agent  may  sue  a 
county  for  an  accounting  as  to  the  proper  dis- 
posal of  the  income  from  sixteenth  section  land, 
the  word  "person"  in  such  statute  inciudins, 
as  provided  by  Code  1906,  §  1590  (Hemingway's 


Code^  I  1357),  a  pubUe  oorpmitun,  wUeb  also 
Indndes  a  county. 

[Ed.  Not& — For  other  definitions,  see  Wwds 
and  Phrases,  E^rst  and  Second  Series;  Person ; 
Public  Corporation.] 

3.  States  «3>198— Stats  Bxtbnxie  Aoent— 

POWEBS. 

The  state  revenue  agent  is  riven  the  power 
to  sue;  but  is  not  required  to  duend,  and  hence 
it  is  not  inoonriatent  tax  him  to  me  a  eount7 
for  the  state. 

4.  States  «c02O2— Stats  Rkvknus  Aoint— 
Actions  Against  Oountt. 

The  fact  that  tlie  state  revwne  agent  may 
get  a  commission  out  of  jHiblic  funds  is  no  rea- 
son why  he  shoold  not  sue  a  county  fdr  the 
state,  under  Code  1906,  |  4788  (Uemlngwar'a 
Code,  I  7050). 
Smith,  Ol  J.,  and  Go<^  J.*  dissenting. 

In  Banc.  Appeal  from  Qiancery  Court, 
Bf<niroe  County;  A.  J.  Mclntyre;  CSuuieellcv. 

Bill  tuf  Stokes  y.  Bobertson,  State  Berenue 
Agent,  for  the  use  of  the  State  of  Mississippi, 
against  Mrauoe  County.  From  a  discree  sos- 
talnlng  a  demarra>  to  the  UU,  eoroplalnnTit 
appeals.  Beversed  and  remanded. 

D.  W.  Houston,  Sr.  A  Jr.,  of  Aberdera,  tor 
ai^lant.  Ijeftwl<^  &  Tabb,  of  Abardeoo, 
for  appellee. 

STTURIDOEy  J.  nie  state  revenue  agent 
filed  a  bill  in  the  chancery  court  of  Monroe 
count7,  alleging  that  in  the  year  1904  the 
Legislature  of  the  state  passed  an  act  enti- 
tled "An  act  to  authorize  the  board  of  sup- 
ervisors of  Monroe  county  to  borrow  the 
funds  arising  from  the  sixteenth  section 
lands,  and  other  purposes."  Laws  1904,  c 
247.  This  act  reads  as  follows: 

"Section  L  Be  it  enacted  by  the  liegfalatare 
of  the  state  of  Mississippi,  that  the  board  of 
supervisors  of  the  county  of  Honroe  are  au- 
thorized to  borrow  the  fnnds  in  their  hands 
or  to  come  into  their  bands  arising  from  the 
rents,  issues  and  profits  of  the  sixteenth  sec- 
tions of  lands  known  as  school  lands  lyins  in 
Monroe  coun^. 

"Rec  2,  That  upAi  the  borrowbig  of  said 
funds  by  said  county  of  Monroe,  the  same 
shall  be  done  by  resolution  entered  on  their 
minutes,  and  they  shall  pay  six  per  cent,  in- 
terest per  annum  on  same,  ana  tbe  county 
treasurer  shall  carry  on  his  books  as  a  charge 
against  the  county  the  amoants  of  said  funds, 
and  to  what  ftmd  the  same  or  parts  of  the 
same  has  been  used." 

That  In  pursuance  of  this  authority  the 
board  of  supervisors  of  Monroe  couoty.  In 
the  year  1905,  borrowed  from  Monroe  county 
$4,706.54,  and  entered  an  order  upon  their 
minutes  In  accordance  with  the  statute,  and 
that  they  paid  no  interest  whatever  on  said 
funds  since  July,  1911,  and  that  the  county 
Is  due,  and  should  be  required  to  pay,  six 
per  cent,  per  annum  on  said  funds  from  June 
8,  1911,  and  tliat  on  the  7th  day  of  October, 
1912,  the  board  entered  an  order  on  Its  min- 
utes, borrowing  from  Monroe  county  the  ad- 
ditionnl  sura  of  $2,155.93  belonging  to  said 
f:lxteenth  section  funds,  and  has  paid  no  In- 
terest on  this  lonn  since  November  1,  1912; 
that  on  Januarj-  10,  1913,  the  board  of  su- 
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pwrlBors  entered  another  order  on  Its  min- 
utes, under  eald  act,  borrowing  from  the 
conntr  the  sum  of  f2,X3T.07  arising  from 
said  slxteattb  section  lands,  and  transfer- 
red said  amount  from  the  siiteenth  section 
fund  to  the  common  county  fund,  and, 
notwUbstandliis  Its  Avty  to  pay  6  [>er  cent 
pw  annniD  tberera*  has  paid  no  Interest 
wbaterer  slnoe  Februttrr  1>  1013,  and  the  said 
Interest  is  due  and  should  be  paid.  Exhibits 
vere  made  to  the  bill  showing  the  amount 
due  Uiereon.  The  prayor  of  the  bill  was  that 
the  county  be  made  a  defendant,  and  a  de- 
oee  requiring  the  county  to  pay  over  the  said 
sereral  amounts  of  Intwest  to  the  revorae 
tgeat  to  be  ^i^ly  applied  accwdlng  to 
law,  and  that  the  court  require  the  board  of 
snperrisors  to  appoint  township  trustees  un- 
der the  statute,  as  provided  by  law,  who 
shall  direct  the  proper  use  of  aald  funds,  It 
being  allied  In  the  bill  that  the  board  of  su- 
pervisors bad  failed  and  refused  to  aroolnt 
trustees  of  several  townships  havli^  six- 
teenth pectlons.  The  county  demurred  to 
the  Mil  of  the  revraue  agent  on  serowl 
grounds:  First,  that  there  is  no  equity  on  the 
fiice  of  the  bill;  second,  that  the  defendant 
does  not  owe  any  amount  to  the  state  reve- 
nue agent  or  to  the  state  of  Mississippi  by 
reason  of  the  manner  In  which  the  funds  be- 
longing to  the  various  townships  were  han- 
dled, and  that  the  bill  does  not  state  a  cause 
of  action  either  In  the  state  revenue  agent  or 
tbe  state  of  Mississippi,  the  usee;  third,  that 
the  revenue  agent  had  no  power  to  bring  this 
suit;  fourth,  that  the  MU  Is  vague,  uncer- 
tain, and  indefinite;  fifth,  that  If  the  state 
revenue  agent  has  any  right  to  bring  this 
mlt,  that  he  has  a  plain,  complex,  and  speedy 
remedy  at  law.  Tlie  dnnurrer  was  sustain- 
ed by  the  court  bdow,  and  the  complainant 
declining  to  plead  further,  final  decree  was 
entered  dismissing  the  bill,  from  which  the 
te?enue  agent  appeals  here. 

[1,2]  He  powers  of  thei  state  revenue  agent 
to  bring  suit  are  contained  in  sections  4738 
and  47S9  of  the  Code  of  1906  (Houlngway's 
Code,  H  and  7097),  which  are  set  out  in 
full,  as  follows: 

"4738.  Powert.  The  state  revemue  agent  may 
appoint  a  sufficiuit  number  of  deputies.  .  He 
Bhall  have  power  and  it  shall  be  nis  duty  to 
proceed  by  suit  in  the  proper  court  against  all 
officera,  countT  contractors,  persona,  corpora- 
tions, companies,  and  asBodationa  of  p«w)ns  for 
fill  past  due  and  unpaid  taxes  of  any  kind 
whatever,  for  all  penalties  or  forfeitures  for 
all  past  due  obligations  and  indebteilness  of 
any  character  whatever  owing  to  the  state  or 
any  county,  manidpallty  or  levee*board,  and 
for  damages  growing  oat  of  the  violation  of  any 
contract  with  the  state  or  any  county,  munici- 
pality, or  levee-board,  and  shall  have  a  right 
of  action  and  may  sue  at  law  or  in  equity  in 
all  8u<Ai  cases  where  the  state  or  any  county, 
aonidpality  or  levee-board  has  the  right  of 
acti<»  or  may  sue.  And  in  all  cases  of  yalua- 
tion  or  ownership  of  property  which  has  escaped 
taxation,  may  have  snbpcenaed  witnesses  to  tes- 
tify before  the  lx>ard  of  supervisors,  board  of 
mayor  and  aldermen  or  levee  board." 

"4739.  DuUe*,  It  la  the  dhty  of  the  state 


revenue  agent  to  inveatigata  the  hooka,  accounts 
and  voucfaera  of  all  flsod  officers  of  the  state, 
and  of  every  county,  municipality  and  levee 
board,  and  to  sue  for,  collect  and  pay  over  all 
money  improperly  withhdd  from  either,  and 
he  has  the  power,  to  sue  and  ri^ht  of  action 
against  all  such  officers  and  their  suretiea  to 
collect  any  sudi  moneys;  but  U  tiie  delinquency 
appear  by  a  correct  open  account  on  tbe  books 
of  the  proper  accounting  officer,  tbe  right  of 
tbe  revenue  agent  to  sue  shall  arise  only  after 
be  has  j^ven  thirty  daya'  notice  to  the  delin- 

Juent  officer  to  pay  over  the  amounts  and  he 
ails  to  do  so.  And  the  right  of  the  revenne 
agent  to  sue  shall  terminate  after  tbe  lapse  of 
four  years  from  the  expiration  of  the  term  of 
any  officer.  And  if  he  ^all  examine  tbe  books, 
accounts  and  vouchers  of  any  fiscal  officer  of 
the  state,  coun^,  municipality  or  levee  board 
and  find  them  correct,  be  shall  give  a  certificate 
to  that  effect,  one  to  such  officer,  and  file  one 
with  the  auditor  of  the  state,  or  tioard  of  sa- 
pervieon  cf  the  proper  county  or  with  the  may- 
or and  aldermen  of  the  proper  mnnidpali^  or 
with  the  proper  levee  board." 

It  will  be  seen  from  these  sections  that 
the  revenue  agent  has  power,  and  It  Is  his 
duty,  to  proceed  by  suit  against  all  offlcera, 
county  contractors,  persons,  corporations, 
companies,  and  associations  of  persons  for 
all  past-due  and  unpaid  taxes  of  any  kind 
whatever,  all  penalties  and  forfeitures,  and 
for  all  past-due  obllgatlonB  end  Indebtedness 
of  any  character  whatever  owing  to  the  state 
or  any  county,  municipality,  or  levee  board 
thereof,  and  shall  have  a  right  of  action  and 
may  sue  at  law  or  in  equity  In  all  cases  where 
the  state,  or  any  county,  municipality  or 
lev^  board,  has  a  right  of  action  and  may 
sue. 

Has  the  state  power  to  bring  suit  In  this 
case?  In  the  case  of  Jones  v.  Madison  Coun- 
ty, 72  Miss.  777,  18  South.  87,  this  court  held 
as  under  the  law  the  state  was  the  owner  of 
the  sixteenth  section  lands  in  trust  for  the 
inhabitants  of  the  several  townships,  the 
state  is  therefore  a  trustee,  and  the  manage- 
ment of  the  sixteenth  section  lands  for  the 
purpose  of  carrjMng  out  the  grant  of  the  state 
of  Qeorgla  is  a  trust  over  which  the  state, 
as  trustee,  has  contr<d,  and  the  subject  of 
trust  is  a  familiar  ground  of  equity  Jurisdic- 
tion. Section  4806,  Code  of  1906  (section 
8169,  Hemingway's  Code),  reads  as  follows: 

"The  ttate  entitled  to  aU  actiona,  etc.;  XJn- 
lawful  detainer  for  its  Umdt.  The  state  shall 
be  entitled  to  bring  all  actions  and  all  remedies 
to  wbicb  individuals  are  entitled  in  a  given 
Ntate  of  case;  it  may  maintain  the  action  of 
unlawful  entry  and  detainer  in  all  cases,  at 
its  opticHi,  for  the  recovery  of  land." 

Therefore,  If  an  Individual  occupying  the 
relation  to  this  fund  that  the  state  does  would 
have  a  rl^t  to  sue  In  reference  to  tlie  trust, 
the  state  would  have  a  r^ht  to  sue  by  virtue 
of  tbe  above  statuta  Manifestly,  an  indi- 
vidual, being  a  trustee  clothed  with  a  trust 
as  the  state  is  in  this  Instance,  would  clearly 
have  a  right  to  go  Into  the  chancery  court  and 
sue  the  county  and  have  an  eccouuting 
and  an  application  of  these  funds  to  their 
proper  purposes.  Section  4697,  Code  of  1906 
(section  7507,  Hemingway's  Code),  makes 
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It  tlie  duty  of  fhe  board  at  supervisors  of 
every  county  where  the  funds  belcmgins  to 
any  township  have  been  paid  Into  the  ooonty 
treasury  and  mlni^e  with  other  funds,  to 
cause  the  matter  to  be  invesUgated,  accounts 
thereof  stated,  and  the  funds  properly  cred- 
ited to  the  township  to  whldi  they  belMig. 
SecUon  4708,  Code  ot  lOOB  (Hanlnffway's 
Code,  i  7613),  provides  for  the  loaning  of  the 
sixteenth  section  funds  gmerally,  and.  but 
for  the  fact  that  the  coun^  has  borrowed 
these  funds  it  would  be  the  duty  of  the  board 
of  supervisors  to  loan  the  funds  out  as  pro- 
vided In  this  sectlMi,  and  to  collect  or  have 
collected  the  Interest  arising  from  such  loans 
paid  Into  the  county  treasury  to  the  credit 
of  the  proper  town^lp.  Section  4704,  Code 
of  1906  (H^ingway's  Code,  {  ISIS),  provides 
how  the  funds  derived  froni  sixteenth  section 
lands  shall  be  used ;  and  sectlcm  4706,  Code  of 
1906  (H^lngway's  Code,  |  7516),  iwovldes 
that  the  trustees  of  a  township  shall  deter- 
mine to  which  of  the  different  uses  such 
funds  may  be  applied,  "and  the  trustees  shall 
recommend  to  the  brards  of  supervisors  the 
lawful  purposes  for  whldi  the  available 
school  funds  of  their  townships  ought  to  be 
ai^roprlated,  and  the  same  shall  be  appropri- 
ated accordingly." 

In  this  case  the  board  of  supervisors  having 
borrowed  the  funds  frcnn  the  county  under 
the  said  statutory  authority,  and  being  under 
duty  under  the  terms  of  the  act  to  pay  the 
Interest  annually,  and  have  It  properly  credit- 
ed, and  to  reloan  such  interest  when  notr  ap- 
plied to  the  uses  provided  by  statute,  wholly 
failed  and  neglected  to  do  so,  and  wholly  fail- 
ed to  comply  with  their  duty  to  appoint  trus- 
tees of  the  several  townships  so  that  the 
funds  might  be  applied  in  the  manner  provid- 
ed by  law  for  the  use  of  tbe  inhabitants  ot 
the  district  It  la  urired  here  that  the  state 
was  without  any  power  to  bring  the  suit, 
hecanse  the  statute  had  vested  the  control 
In  the  board  of  supervisors.  Manifestly,  the 
board  of  supervisors  could  not  sue  Itself, 
could  not  be  both  a  party  defendant  and 
a  party  complainant,  and  under  tbe  allega- 
tions of  the  bill  the  board  refused,  when  re- 
quested and  directed  to  make  payment,  to  do 
so.  We  think  In  this  case  that  the  state  had 
the  right  to  bring  the  suit  as  trustee,  end 
that  the  equity  court  had  jurisdiction  over 
the  subject-matter,  because  it  was  a  trust, 
and  that  the  statute  clothing  the  revenue 
agent  with  power  to  sue  gives  him  the  power 
to  sue  a  county  as  well  as  the  power  to  sue 
an  Individual  or  private  corporation.  Under 
section  1390  of  the  Code  of  1906  (Heming- 
way's Code,  S  1357),  being  the  chapter  enti- 
tled "Definitions  and  Rules," 

"the  term  *per8on,'  when  need  in  a  statute,  shall 
apply  to  artificial  as  well  as  natural  persons; 
and  when  used  to  desigavite  the  party  whose 
property  may  be  the  subject  of  offeose,  shall 
include  the  United  States,  this  state,  or  any 
other  atate,  territory,  or  country,  aod  any 
county,  city,  town,  or  village  which  may  law- 
fully own  property  in  this  state;  also  all  public 
and  private  corporatiiHiB  as  well  as  individuals." 


The  middle  danae  of  tSila  aecti<nt  Is  fhe  on- 
ly thing  in*  the  aecdon  that  obscorea  tbe 
meaning  of  the  sectiosi,  bo  as  to  throw  any 
uncertainty  upon  its  meaning.  However,  it 
would  be  fatlle  to  declare  in  the  last  clause 
of  the  statute  that  the  term  also  Indndes 
"all  public  and  private  corporationfl  as  wtil 
as  individuals,'*  if  this  last  clause  was  intend- 
ed to  modify  the  middle  clause.  We  think  It 
Is  to  be  taken  in  omnectlon  vlth  the  flrat 
clause  ot  tbe  section,  and  so  taken  that  It 
means  not  only  artificial  persons,  as  private 
corporations,  bat  also  indudes  puUlc  coipo- 
rattons;  The  "pabUc  owporation**  la 
used  In  this  sectltm;  public  corporations 
would  include  a  county  as  well  as  a  munici- 
pality. Oar  condnslons  are  reached  and 
strengthened  the  legJalative  hlatory  per- 
taining to  the  levonie  agent's  offloa  In  the 
the  beginning  tbe  statute  was  strictly  oon- 
straed,  and  the  rarniue  agmt's  li^ts  vexe 
limited  strlcUy  to  the  statute  wboi  construed 
in  a  strict  manner,  bat  with  eadi  dralal  of 
the  revenue  agent's  power  by  the  courts  the 
L^lslature  baa  oiacted  the  present  statute^ 
whldi  serana  to  as  to  give  the  revenue  agent 
the  power  to  sue  for  the  diaract«  of  obliga- 
tions onbraced  In  tbe  statute  in  all  cases 
where  the  stata,  county,  munldj^Uty,  or 
levee  board  Itself  can  sue.  We  do  not  see 
bow  any  other  oonstmctl<»i  could  be  glvm  to 
the  jtart  of  the  statute  that  says,  "and  shall 
have  a  right  of  action  and  may  sue  at  law  or 
in  equity  In  all  such  cases  where  the  state  or 
any  oonnty,  munldpaJlty  or  levee  board  has 
the  ri&it  ot  action  or  may  sue."  Code 
i  4738  (Hemingway's  Code  1917,  |  7056). 
This  clause  of  the  statute  was  not  in  the 
origliud  statute  creating  the  ofBoe  <tf  revalue 
agent,  and  it  seems  to  us  to  be  put  in  for  the 
very  pufiknk  of  making  manifest  the  leglda- 
tlve  intent  that  the  revenue  agent,  as  to  the 
character  of  claims  covered  by  the  statute, 
had  the  same  right  to  sue  that  the  county, 
state,  or  mumdpallty  would  haT& 

t3]  It  is  argued  by  the  appellee  that  as  the 
revmue  agent  Is  the  representative  ot  tbe 
county  and  also  the  repreeentatire  ot  tbe 
state  in  this  dass  of  UtlgatlMi,  that  to  uphold 
his  power  to  sue  would  make  him  occupy  In- 
conslstCTt  portions.  We  do  not  so  under- 
stand the  law.  Tbe  revenue  agent  Is  glv«t 
the  power  to  sue,  but  Is  not  required  to  de- 
feud,  nor  has  he  been  given  power  in  express 
terms  to  defend,  suit  In  any  case  where  the 
county  or  state  or  municipality  or  levee 
board  has  been  sued  by  lDdl\^duals.  It 
seems  to  us  that  the  purpose  of  the  statute 
was  to  make  the  revenue  agent  the  represen- 
tative of  the  state  for  the  purpose  of  suing, 
and  not  the  r^resentatlve  of  tbe  state  In  de- 
fending suits,  and  the  same  would  be  true  of 
the  county  or  municipality  or  levee  board ; 
therefore  he  would  be  In  no  Inconsistent  at- 
titude. It  cannot  be  questioned  but  what  the 
state  can  sue  the  county,  or  that  tbe  munici- 
pality can  sue  tl^e  county,  or  that  one  county 
can  sue  another,  in  any  of  the  cases.  Tbe 
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power  to  roe  a  coanty  Is  wittioat  limit  In  the 
statute  conferring  the  power;  that  la,  where- 
erer  there  Is  a  legal  right  of  actlim  the  conn- 
ty  may  be  sued,  and  has  also  nullnUted  power 
to  SD^  and  the  same  Is  tme  of  a  mtinlclpaUty. 
Hie  state  has  Qie  power  to  bring  salts  in  all 
cases  where  an  Indlvldaal  conld  bring  them, 
under  the  section  above  died,  but  may  not  be 
sued  except  In  cases  provided  by  statate. 
We  think  then  Is  no  Inconsistency  In  hold- 
ing the  revenue  agmt  has  power  to  sue  the 
county,  and  that  the  construction  which  we 
have  placed  upon  the  statute  Is  omslatant 
with  the  policy  of  the  law,  and  will  Inrare, 
or  at  least  tend  to  Insure,  that  the  obligations 
due  to  the  state,  to  the  several  counties  and 
municipalities  and  levee  boards  thereof,  will 
be  collected  and  properly  aj^lled. 

[4]  The  foct  that  the. revenue  agent  may 
get  a  commission  out  of  public  funds  Is  Im- 
material; the  law  has  provided  that  he  shall 
have  no  salary,  and  that  he  should  have  cer- 
tain fees,  which  he  can  only  collect  by  being 
successful  in  his  work,  and  the  Legislature  is 
the  Jndge  of  the  question  as  to  whether  It 
would  be  wise  to  permit  the  revenue  agent 
to  take  toll  of  what  he  collects,  rather  than 
that  he  should.be  placed  upon  a  salary.  The 
evident  purpose  was  to  make  the  revenue 
agent  earn  his  compensation,  and,  if  he  bene- 
fits the  puUlc  by  discovering  and  having  ap- 
plied funds  that  have  be«i  improperly  with- 
held, the  benefit  certainly  would  outwel^ 
the  supposed  evil. 

We  think  that  the  chancellor  erred  In  sus- 
taining the  demurrer,  and  the  demurrer 
should  be  and  Is  overruled,  with  leave  to  an- 
swer within  30  days  after  mandate  readies 
the  court  below. 

COOK,  J.  (dissenting).  I  think  a  careful 
reading  of  the  statute,  which  the  opinion  of 
the  court  relies  on  for  the  power  of  the  reve- 
nue agent  to  prosecute  this  suit,  will  disclose 
the  fallacy  of  the  court's  Interpretation  of 
the  statute.  I  understand  the  court  to  say 
that  the  statute  empowers  the  revenue  agent 
to  sue  corporations,  and  that  the  county  Is  a 
corporation;  ergo,  the  revenue  agent  possess- 
es the  power  to  prosecute  this  suit  It  Is 
quite  clear  to  me  that  the  county  Is  not  a 
corporation  In  the  statutory  sense.  The  two 
sections  of  the  Code  copied  In  the  (pinion 
make  the  revenue  agent  the  representative 
of  the  public,  and  he  is  nowhere  empowered 
to  sue  the  public. 

I  am  requested  by  Judge  SMITH  to  say 
that  he  ocmctirB  in  this  dissent 


BOBERTSON,  State  Reveoue  Agent,  v.  MON- 
ROE COUNTY.   (No.  20230.) 
(Supr^e  Court  of  Mississippi.   Jnne  17, 1918.) 

1.  Municipal  Cobpoeations  ^»1026  — Suit 
BT  Stats  Revenue  Agent. 
The  state  revenue  agent  may  sue  a  county 
for  the  use  and  benefit  of  a  city. 


2.  EquiTT   ^14S(1)  — MuLTtTAaiocaEntM  — 
Statute. 

A  bill  by  the  state  revenue  agent  for  the 
use  ot  several  cities  against  a  conn^  to  recover 
a  certain  share  ut  ad  valorem  taxes,  the  cause 
of  action  in  eadk  ease  growing  out  ot  the  same 

act  of  the  countyj  vas  not  an  improper  joinder 
of  causes  of  action  under  Code  1906,  i  598 
(Hemingway's  Code,  |  358),  relating  to  Joinder 
of  matters  of  equity  and  multifarioUBness. 

8.  Municipal  CospoaATioNs  <8=»1026  —  Surr 

BT  REVBNUB  AOXNT  IN  NAME  OF  CiTT. 
That  a  city  may  prosecute  a  certain  suit  in 
its  own  name  Is  no  objection  to  a  suit  by  the 
state  revenue  agmt  who  Is  expressly  authorised 
to  bring  rach  a  suit, 

4.  ABATEHxirr  AXD  Betital  •"ID  Pbudehct. 

OF  Suit. 

Where  sevnal  office  have  power  to  bring 
a  suit,  the  pendency  of  a  suit  by  one  officer  can 
be  pleaded  in  answer  to  a  second  suit  by  the 
other  officer. 

5.  Pleadinq    ^12  —  MATma  within 
Knowudoe  or  Defendaitt. 

Allegations  by  the  state  revenue  agent  that 

a  county  levied  ad  valorem  taxes,  that  a  city 
was  entitled  to  one-half  of  it,  and  that  the  city 
worked  its  streets  at  its  own  expense,  are  suffi- 
dent  to  charge  a  system  of  road  working  un- 
der which  the  countv  was  operating,  without 
Hiecifying  the  particular  sections  or  chapters  oi 
the  road  law,  beeaiiHe  tiie  county  must  of  neces- 
sity know  what  system  <^  road  wwking  waa  in 
fores. 

Smith,  C.  J.,  and  Cook,  J„  dissenting. 

In  Ranc.  Appeal  from  Chancery  Court, 
Monroe  County;  A.  3.  Mclntyre,  Chancellor. 

Bill  by  Stokes  T.  Bobertson,  State  Revenue 
Agent,  for  the  use  of  Aberdeen  and  Amory, 
Miss.,  against  Monroe  County.  Judgment  for 
defendant,  and  pl^tlff  aME>e&l>*  Beversed 
and  remanded. 

D.  W.  Houston,  Sr.,  &  Jr.,  (rf  Aberdem,  for 
aivellant  Leftwlch  &  Tubb,  ct  Aberdeen, 
for  appellee. 

ErrilRirKrE,  J.  The  state  revenue  agent 
filed  a  bill  in  the  chancery  court  of  Monroe 
county,  aU^^g  that,  in  pursuance  of  the  au- 
thority and  duty  of  his  office,  he  Invratlgated 
the  books  and  accounts  and  voi»4ia«  of  Mim- 
roe  county,  and  of  the  munldpaUtles  of  Aber- 
deen and  Amory,  along  the  line  ot  the  colleo- 
tl(ND  and  proper  distribution  of  ad  vatoron 
road  taxes  and  of  ad  valorem  road  mainte- 
nance fund  taxes  collected  in  the  fiscal  years 
of  1910  to  1&16^  both  years  inclusive,  on  and 
from  prt^r^  within  tlie  limits  ot  the  said 
municipalities,  which  had  been  paid  over  into 
the  treasury  of  said  county ;  and  tliat  la  the 
course  of  his  Investigations  be  found  that 
there  was  a  balance  of  about  $94a62  which 
was  due  to  and  should  have  been  paid  to  the 
city  of  Aberdeen  on  account  of  ad  valorem 
road  taxes  collected  on  property  within  the 
limits  of  the  dty  for  the  years  1910. 1911,  and 
1912 ;  and  found  also  that  $2,972.87  was  due 
and  should  tave  been  paid  to  the  city  of  Aber- 
detm  Ml  account  of  ad  valorran  road  main- 
tenance fund  taxes  collected  on  property 
within  the  limits  of  the  said  city  of  Aberdeen 
for  the  fiscal  years  1912, 1913, 1914,  and  1915 ; 
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and  also  foond  Oiat  Oiere  was  ft  balance  of 
about  f575.43  wbtdi  dionld  have  been  paid  to 
the  dty  of  Amory  tm  accoimt  of  ad  Talorem 
road  fond  tazea  collected  on  pn^erty  vlthln 
the  limits  of  Amory  dnrins  the  fiscal  years 
1910,  1911,  and  1912;  and  also  that  tiierewas 
about  ¥890.60  due  the  city  of  Amory  on  ac< 
count  of  ad  valorem  road  fund  faxes  collected 
on  property  within  the  limits  of  the  dty  for 
the  fiscal  year  1913;  and  that  there  was 
abont  ¥980.98  due  and  should  have  be«i  paid 
to  the  city  of  Amory  on  account  of  ad  valor- 
em taxes  collected  on  property  within  the  lim- 
its of  the  dty  for  the  fiscal  year  1914 ;  and 
that  there  was  about  ¥966.80  whldi  was  dne 
and  dumM  have  been  paid  to  the  dty  of  Amo- 
ry on  account  of  ad  valorem  road  taxes  on 
pr<werty  within  the  limits  of  said  dty  for  the 
year  1015 ;  and  that  tbne  was  about  ¥1.275.46 
due  and  should  have  been  paid  to  the  dty  of 
Amory  on  account  of  ad  valor«n  road  main- 
tenance fund  collected  on  pr^rty  In  said 
dty  of  Amory  for  the  fiscal  years  1912, 1913. 
1914,  and  1915 ;.  ttiat  the  amounts  dalmed  and 
made  esblbits  to  the  bill  were  filed  with  the 
board  of  snpervisozB  of  the  county  In  October 
and  November,  1010,  and  that  eadi  and  all  of 
said  dalma  were  rejeded  and  disallowed  be* 
fore  the  Instltntlon  of  this  suit  It  Is  further 
diarged  that  the  county  dalms  thaj;  It  is  en- 
titled to  credits  on  some  or  all  <^  said  claims 
for  c(»nmlsslcau  for  the  collection  of  amounts, 
reduction  in  assessments,  for  tnscAvoits,  and 
for  working  the  streets  of  said  dtiea  by  con- 
victs, as  to  which  there  Is  a  dispute  between 
the  complainants  and  defendant,  and  that  the 
complainant  Is  not  advised  as  to  the  sum  so 
claimed,  or  as  to  the  balance  due  by  the  said 
county,  and  cannot  ascertain  the  same  after 
diligent  Inquiry,  and  that  a  discovery  Is  neces- 
sary from  the  county  as  to  said  several 
smounts,  and  that  to  Mcertuin  Uie  exact 
amount  Involves  some  Intricate  and  ccnnplicat- 
ed  accounting.  It  Is  further  alleged  that  the 
munldpalities  during  said  years  worked  tiie 
streets  at  the  expense  of  the  mnnldpal  treas- 
uries, and  was  entitled  to  one-half  ot  the  ad 
valormi  road  taxes  and  ad  valorem  road 
maintraance  fund  collected  on  the  pnqierty 
within  the  municipal  limits.  The  county  de- 
murred to  the  bill  on  the  ground,  flrat,  that 
there  was  no  equity  on  the  face^of  the  liill ; 
second,  that  the  bill  la  multifarious,  and  that 
it  seeks  to  join  distinct  and  separate  causes 
of  action ;  and,  third,  that  the  revenue  agent 
had  no  authority  to  bring  suit;  fourth,  that 
If  any  cause  of  action  exists  in  the  dtles  of 
Aberdeai  and  Amory  against  Monroe  county, 
that  these  munldpalities  themsdves  can  and 
must  prosecute  their  separate  suits  in  their 
own  naiae  and  right;  fifth,  that  the  bill  Is 
Tague,  Indefinite,  and  uncertain,  and  that  it 
fails  to  allege  under  what  law  or  statute  the 
ad  valorem  taxes  were  collected,  and  what 
law  or  statute  vests  in  said  dtles  the  right  to 
any  portion  of  sach  taxes.  Tbe  demurrer 
was  sustained  by  the  diancellor,  and,  com- 
plainant not  asking  to  amend,  his  bill  was  dis- 


missed, from  nhMk  Judgment  this  appeal  is 
prosecuted. 

[1,  2]  The  power  of  the  revorae  agent  to 
bring  this  suit  Is  discussed  in  the  preceding 
cose  of  'Robatsw,  State  Berenne  Agent,  t. 
Monroe  Oonnty,  79  South.  184,  the  cmly  differ- 
ence here  bdng  that  the  teveaae  agent  is 
representing  the  dtles  of  Aberderat  and  Amory 
in  a  suit  against  the  conn^.  What  was  said 
In  the  oth«r  case  would  apidy  here,  so  far  as 
the  power  <hF  the  revenue  ag«it  to  bring  suit 
is  conceroed.  We  think  he  has  sudi  power, 
and,  inasmndi  as  the  cities  can  sue  the  coun- 
ty, the  revenue  agent  could  represuit  them  in 
briz^lng  the  suit  under  the  terms  of  the  stat* 
ut&  It  Is  contended  that  the  bill  Is  multifa- 
rious, in  that  it  seeks  to  join  distinct  and  sep* 
urate  causes  ot  action ;  that  la^  an  actlmt  In 
favor  of  Aberdeen  agabist  the  county,  wholly 
disconnected  with  the  right  ot  the  dty  of 
Amory  against  the  same  defendant,  nie  the- 
ory oi  the  Ull  is  that  the  conn^  had  levied 
an  ad  valorem  and  road  maintenance  tax 
tiiroughout  the  •oonn^,  anid  that  l^m  this  act  ■ 
of  levying  taxes  upon  the  prc^rty  of  the 
county  the  said  dtles  of  Aberdeen  and  Amory 
were  respectively  entitled  to  one-half  of  the 
ad  valorran  funds  collected  within  their  re- 
spective limits.  The  cause  of  aditm  in  eadi 
of  the  plaintiffs  grows  oat  of  the  ad  of  the 
county  in  collecting  this  money  and  pay- 
ing it  Into  the  county  treasury,  and,  while 
the  pntion  whidi  goes  to  the  dty  of  Aberdeen 
is  not  collected  from  the  same  property  as 
that  portion  wbldi  is  dalmed  tm  behalf  of 
Amory,  still  it  flows  from  the  same  act  of  the 
county,  and  the  same  fonds  collected  tlie 
county.  Section  598,  Code  of  1906  (Heming- 
way's Code,  I  358),  oa  multl&riousness,  pro- 
vides as  fdlows: 

"If  a  demnrrer  for  multifariousness  shall  be 
sustained  the  court  may  authorise  amendments 

by  directing  separate  bills  to  be  filed  without 
new  process  as  to  tlie  parties  before  the  court, 
and  by  the  additioQ  of  new  parties,  or  other- 
wise, as  may  be  necessary  or  proper  for  the 
attainment  of  justice;  but  the  uniting  in  one 
bill  of  several  distinct  and  unconnected  matters 
of  equity  against  the  same  dcfeudants  shall 
not  be  an  objection  to  the  bill" 

These  suits  are  both  against  the  same  de- 
fendant, and,  while  they  are  distinct  suits, 
they  are  connected  In  isnch  a  way  that  we  can 
see  no  prejudice  flowing  to  the  defendant 
from  the  flUng  of  the  bill  as  it  Is  filed  here. 
If  the  demurrer  was  sustained  on  this 
ground,  the  only  effect  would  be  to  have  the 
complainant  to  separate  the  bill  Into  two  bills, 
eadi  of  which  would  have  to  be  answered, 
and  there  would  be  no  new  process,  and  we 
fall  to  see  that  any  advantage  would  be  gain- 
ed in  the  administration  of  justice  by  requir- 
ing the  bill  to  be  s^arated.  We  are  of  the 
opinion  that  this  case  comes  within  the  latter 
clause  of  the  above  statute^  and  It  would  not 
be  an  objection  to  the  bill  to  have  the 
same  bill  state  a  case  for  eadi  of  said  munici- 
palities. It  is  more  In  harmony  with  the 
spirit  of  the  times,  and  esped^Uy  in  dianc^ 
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eottrt,  to  have  the  Utlgatlon  l^eedlly  deter- 
mined, and  we  tblnk  tliat  tbe  macUnery  ot 
the  chancery  court  Is  Bu<di  tbat  the  rights  of 
all  parties  can  be  adqilnlatered  under  this 
bill  vlthont  confnsioii  or  embarrassment  to 
the  defoidant. 

[1,4]  niere  la  nothing  la  fbe  contention 
that  the  cUy  ot  Aberdeen  and  the  city  of 
Amory  can  and  most  prosecute  their  separate 
salts  In  their  own  name  and  ri^t  The  rer- 
eaue  agent  is  eqwesaly  authorized  to  bring 
anit  for  them,  and  it  Is  no  objection  that  the 
dty  itadf  conld  bring  the  suit;  or  that  even 
some  other  aOioee  could  reiwesrat  them  In 
bringing  suit  Xhe  Tarlons  statutes  <tf  this 
state  frequently  confer  power  upon  Beveral 
differeait  officers  to  bring  tbe  salt,  and  In  aash 
case  the  one  first  brli^ng  the  suit  has  the 
right  to  prosecnte  such  suit,  and,  if  the  sec- 
ond party  should  bring  soit  while  the  first 
Is  poidlng,  the  pendency  ot  the  first  salt 
could  be  pleaded  in  answer  to  such  second 
suit.  This  objection  was  pressed  upon  this 
court  In  the  caqe  of  Dukate  v.  Adams,  101 
Miss.  433.  58  South.  476.  The  court  In  that 
case  aoi  Ulss.  at  page  4S»,  58  South,  at 
page  477),  req>ondii«  to  that  contention,  said: 

"Counsel  for  appeUants  also  coDtend  that 
sbce  section  OOOt,  which  imposes  the  penalty 
Bn«d  for,  provides  that  it  shall  be  recovered 
by  an  action  in  the  name  of  the  state  at  the 
Klatioit  of  the  attorney  general  or  district  at- 
torney, that  the  grant  of  power  to  sue  to 
these  officials  ezSudes  any  power  to  sne 
tberefor  in  any  other  officials,  and  that  conse- 
imeDtly  the  revenue  agent  is  without  authority 
to  bring  this  suit.  This  section,  however,  and 
sectioD  473%  are  parts  of  the '  same  Code, 
were  adopted  at  the  same  time,  and  must  be 
eoostmcd  together,  and,  so  constrned,  tbe 
antliority  granted  to  tbe  attorney  general  and 
district  attorney  by  section  5004  is  not  ezclu- 
sire.  To  so  hold  would  practically  strip  the 
Nveoue  agent  ot  'all  power,  for  in  very  few. 
If  any,  esses  ia  he  given  the  sole  authority  to 
collect  or  sue  lor  money  owing  the  state,  soch 
■nthority  bdng  generally  also  vested  in  other 
offidals." 

[S]  Referring  to  the  fifth  ground  of  demur- 
rer, we  think  that  tbe  allegations  of  the  bill 
that  the  connty  levied  the  ad  valorem  taxes, 
and  that  the  municipality  was  entitled  to  one- 
half  of  it,  and  that  the  municipality  worked 
its  streets  at  the  expense  of  the  municipal 
treasury,  are  sufficient  pleadings  to  charge 
a  system  of  road  working  under  which  the 
county  was  operating,  without  speclfylnK  the 
particular  sections  or  chapters  under  which 
It  was  so  operating.  It  would  be  better  plead- 
ing for  the  oomi^alnant  to  have  stated  spe- 
dflcally  what  road  law  had  been  adopted  In 
HoDToe  county,  as  under  section  8G  of  the 
OmstitBtlon  the  road  law  only  becomes  op- 
erative in  a  connty  on  being  adopted  by  an 
order  entered  upon  tbe  minutes  of  the  board 
of  supervisors.  However,  pleadings  are  not 
required  to  set  out  all  the  details,  and  tbe 
matter  will  be  determined  on  the  lutroduc- 
tlon  of  the  proof,  and,  if  the  minutes  showed 
an  ftdt^tlon  of  a  ^tttn  under  which  no  dl* 
tUod  was  permitted.  It  would  faH  in  its  ao< 
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tlon.  If  It  showed  the  adi^tlon  of  a  law  by 
the  county  providing  for  a  division  of  the 
ad  valorem  and  maintenance  taxes,  the  rights 
could  be  determined  imder  sucb.  law.  The 
defendant,  the  county,  must  know  of  neces- 
sity what  system  of  road  working  was  In 
force,  and  could  not  be  prejudiced  by  the 
failure  to  all^  eq>eclfically  what  appeared 
upon  the  public  records  of  the  county,  to  wit, 
the  minutes  of  the  board  of  supervisors, 
which  would  be  the  only  evidence  of  the  law 
adopted,  and  from  which  the  rights  could  be 
adjudicated  by  the  court  If  the  county  de- 
Hires,  It  may  plead  or  answer  the  bill  set- 
ting up  the  system  it  was  operating  under, 
from  whl<ih  could  be  easily  determined  what 
the  rli^ts  of  the  munldpalltlea  xrete.  Again, 
the  proper  practice,  if  the  def^dant  desired 
more  specific  Information,  was  a  motion  to 
make  the  pleadings  more  certain  by  requiring 
iDfbrmatlai  as  to  what  statute  the  revenue 
agent  was  relying  upon. 

We  think  the  chancellor  erred  In  sustaining 
the  demurrer,  especially  as  it  seems  to  have 
been  principally  npon  the  ground  of  the  want 
of  power  In  the  revenue  agrat  to  bring  tbe 
suit 

The  Jtidgmait  Is  reversed,  with  leave  to 
the  defendant  to  plead  or  answer  within  SO 
days  after  mandate  reaches  the  court  below. 

SMITH.  C.  J.,  and  COOK.  J.,  dissent 


UONFEB  V.  HAGAN  et  at  (6  Dir.  <W8.) 
(SuiKreme  Court  of  Alabama.    Jane  6,  IftlS. 
Rehearing  Denied  .Tone  29,  1018.) 

1.  R-TECTKINT  «=39(1)— DbFENSEB— PlEADIWO. 

Since  platntifEs  in  ejectment  are  bound  to 
recover,  if  at  all,  oa  strenxtb  of  their  own  ti- 
tle, and  not  on  weakness  of  adversary's,  defend- 
ant has  ri?ht  to  rest  apon  mere  denial  of  title 
asserted  by  plaintiff. 

2.  Ejectment  ^s»86(8>— DKrEKSEs. 

Where  platntiSa  in  ejectment,  claiming  as 
heirs,  showed  that  father  was  in  possession  of 
property  at  his  death,  hut  that  he  had  not  ac- 
qnired  title,  burden  was  not  shifted  to  defendant, 
who  was  a  purchaser  from  widow  but  was  claim- 
ing title  by  subseQuent  adverse  possessioD.  and 
the  prindj^le  that  ene  cannot  deny  a  common 
source  of  title  and  as  well  Code,  I  4846,  relating 
to  disability  of  infants,  are  not  involved. 
8.  Evidence  <s»341  —  Dbolaeation  or  An- 
vxBSE  Possession— ADuisBiBiuTT. 

A  declaration  of  adverse  possession  filed  In 
the  office  ot  tbe  judse  of  probate  In  1898  In  ac- 
cordance with  Code  1896,  i  1S41,  is  admissible 
in  evidence  in  an  action  of  ejectment  by  heirs. 

4.  Evidence  *»158(16)— Best  Evidence. 

In  ejectment  under  claim  of  adverse  poBses- 
sioD,  widow  was  properly  allowed  to  testify  that 
deceased  husband  paid  taxes  on  land,  without 
producing  receipts. 

5.  EviDEWCT  «=>501(1)— Conclusions. 

In  ejectment,  adverse  poasession  being  an  Is- 
sue, it  was  error  to  permit  witness  to  state  her 
conclusion  as  to  legal  meaning  and  effect  of  her 

fioBsession  without  requiring  ber  to  state  the 
acts,  especially  where  tbe  tacts  were  in  dis- 
pute. 

Appeal  from  Circuit  Court,  Elmore  Connty ; 
Leon  MoCord,  Judge. 
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Bjeetmeat  by  Bebeeca  Hagon  and  others 
■aKalast  C.  W.  Monfee.  Jndgmrait  toe  ploin- 
tlffls,  and  defendant  appeals.   Reversed  and 

remanded. 

J.  M.  Holly  and  George  F.  Smoot,  both  of 
Wetumpka,  for  ai^lant.  W.  P.  McGaugh, 
of  M<Hitgomery,  and  Eugene  Ballard,  of 
Prattrille,  for  appidleea 

SAYRE,  J.  [1]  Statutory  action  of  eject- 
ment toT  an  80-acre  tract,  two  40*8  of  land 
according  to  tbe  gorernment  survey.  Appel- 
lees,  who  were  plalntlCF's  In  the  circuit  court 
and  brought  this  nilt  very  shortly  after  at- 
taining their  majority,  claimed  title  as  chil- 
dren and  heirs  at  law  of  Jos^h  J.  Nummy. 
who  died  in  possession  of  the  land  In  suit 
It  was  no  part  of  his  homestead.  Nummy's 
only  claim  of  right  and  title,  as  appeared 
from  the  evidence  offered  by  plaintiffs,  was 
that  about  three  years  before  his  death, 
which  occurred  in  1898,  he  had  filed  a  decla- 
ration of  adverse  possession  In  the  ofllce  of 
the  judge  of  probate  In  accordance  with  sec- 
tion 15CL  of  the  Code  of  1896,  and  thereupon 
entered  Into  possession  of  the  land.  In  1902 
his  widow  made  a  deed  of  the  entire  tract  to 
one  Ross,  delivering  possession  to  him.  De- 
fendant, Monfee,  pleaded  the  general  Issue, 
and,  since  plaintiff^  wra-e  bound  to  recover. 
If  at  all,  on  the  strraigth  of  their  own  title, 
and  not  on  the  weakndto  of  their  adversary's, 
defend^t  had  a  right  to  rest  upon  a  mere 
denial  of  the  title  asserted  by  plalutiffs. 

[2]  Defendant  was  also  entitled  to  avail 
himself  of  any  legal  defense,  and  had  the  un- 
doubted right  to  acquire  by  purchase  or  ad- 
verse possession  as  many  outstanding  claims 
of  title  as  he  saw  fit,  and  If  any  such  Inde- 
pendent title  were  superior  to  that  shown  by 
plaintiffs,  he  would  have  had  a  perf^  de- 
fense. And  defendant,  it  appears,  did  under- 
take to  ans\ver  plaintiffs'  case  by  alleging  and 
offering  evidence  to  show  that  he  and  those 
imder  whom  he  dalmed,  reaching  back  to  the 
widow  Nummy,  who  conveyed  to  R0S4  as  we 
have  said,  whose  title  passed  by  mesne  con- 
veyances to  defendant,  for  more  than  ten 
years,  not  Including  the  time  of  the  widow, 
had  held  the  land  adversely  to  all  the  world. 
If  defendant  had  claimed  under  Nummy,  and 
plaintiffs  had  rested  and  r^ed  upon  proof 
of  prior  possession  by  Nummy.  without  more, 
as  evidence  of  title  in  blm,  and  so  of  Inherited 
title  In  them,  that  would  buve  shifted  the 
burden  of  proof  to  defendant,  and,  as  against 
his  claim  of  title  by  adverse  possessdon,  would 
have  brought  into  consideration  the  principle 
that  (»ie  cannot  deny  a  common  source  of 
title,  and  as  well  section  4S46  of  the  Code, 
which  provides,  In  effect,  that  Infants  shall 
have  three  years  after  the  termination  of 
their  disability  In  which  to  sue  or  defend  In 
ejectment.  But  It  Is  unnecessary  to  consider 
the  questiona  thus  taypc^eslzed,  for  def^d- 
ant  did  not  daim  under  Nummy,  and  plain- 


tiffs,  when  proving  that  the  ancestor  under 
whom  they  claimed  had  been  In  poHewdon, 
proved  also  that  his  possession  meant  ztothing 
as  to  title  and  therefiire  that  they  lAberlted 
nothing  from  him. 

[$]  Nammy's  dedaratioa  <tf  adverse  poasoa 
slon,  offered  by  plainttfTs.  oonfonned  substan- 
tially to  the  statute  of  that  time  <aectlon  1641 
of  the  Code  of  1886),  and  waa  pn^uly  ad- 
mitted In  evidence. 

[4]  Aasnmlng  that  ahe  knew  the  foct  of 
whldi  she  undortotA  to  testify,  there  waa  no 
error  in  allowing  the  wltneas  Mrs.  Llllle 
E}viuu,  who  had  tie«D  the  widow  of  Jooeph  J. 
Nummy,  to  testis  that  Nummy  paid  Uie  tax- 
es on  the  land.  It  was  not  necessary  to  ino- 
dnoe  reoettits  for  the  taxea  paid,  i^nnan  t. 
Henry,  176  Ala.  464,  466,  67  Soatbi  967. 

[I]  The  answers  of  the  witness  Idbrs.  Llllle 
Evans  to  the  questions  propounded  to  her  and 
asalgned  for  error  ^  the  aectnid,  third,  and 
fourth  assignments  evidenced  a  purpose  on 
hor  part  to  state  her  coDdnsion  aa  to  the 
l^l  meaning  and  ^ect  of  her  possession 
after  the  deatbr  of  hex  husband.  Her  ocmdu- 
sion  made  no  difference  in  that  view  the 
case  we  have  taken;  but  If  the  facts  hftd  been 
matralal,  Uie  witnesa  should  have  been  re- 
quired to  state  the  facta,  particularly  so  since 
the  facts  with!  referwce  to  one  40  at  least 
of  the  land  were  In  dispute  betwem  the  par- 
ties; defendant  offering  evidence  t»idlng  to 
show  that  she  dalmed  one  40,  at  leaat,  by 
purchase  from  we  Coker  subsequent  to  ber 
husband's  death. 

We  have  had  no  brief  for  appellees,  and 
have  been  left  to  surmise  the  theory  on  which 
they  tried  the  case  and  wwe  given  the  general 
affirmative  diarge.  Our  opinion.  Is  that  the 
court  committed  reversible  error  in  giving 
the  general  charge. 

Reversed  and  remanded. 

ANDBRSON,  a  J.,  and  McCIiBLLAN  and 
GARDNBRk  JTJ.,  OMlCUr. 


SGHLOSS-SHEFFIELD  STEBL  &  IRON 
CO.  V.  BORDEN.    (6  Dlv,  8050 
(Supreme  Court  of  Alabama.    June  27,  1918,) 

1.  PABTITION  «S93&-SAXJt— DBCBBB. 

Where  decree  of  probate  court  ordering  sale 
of  land  for  partition  craformed  to  Code  1907, 
S  6226,  in  its  rentals.  It  waa  not  insufficient 
because  it  determined  respeetiTe  interests  of 
owners. 

2.  Pabtxtion  4P»86— Sale  or  liAiro— Disfbo- 

POBTIONATI  PMC»— STATUTB. 
When  pntbate  court  is  satisfied  that  sale 
has  been  fairly  conducted  under  Code  1907,  I 
2630,  as  to  when  order  of  sale  of  decedent's  luid 
for  distribution  will  be  ordered,  it  is  not  au- 
thorized to  set  sale  aside  unless  amount  for 
which  property  was  sold  was  greatly  less  than 
real  value. 

3.  PABTrrioH  «=»30— Sale  o»  Land— Dispbo- 
fobtionatx  Pbice— OmsB  to  Raxsb  Bm. 

T^at  bidder  at  sale  of  decedent's  land  under 
order  of  prohate  court  for  division  offers  to  raise 
bid  fS,000  if  Bale  is  set  aside  does  not  prove 
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amotuit  of  bid  wu  greatly  cllsiwoportionate  to 
value  of  land;  offered  increase  being  only  about 
sxth  of  price. 

Appeal  from  Probate  Court,  Walker  Coun- 
ty; E.  W.  Long,  Judge. 

Suit  betweffli  the  Schloss- Shield  Ste^ 
ft  Iron  Company  and  B.  F.  Borden.  From 
decree  for  tbe  latter,  the  tonaer  appeals. 
Affirmed. 

J.  H.  Banfehead,  Jr.,  of  Jasper,  for  appel- 
lant Norman  Ounn  end  A.  V.  FJte.  both 
of  Jaqper,  for  app^lea 

ANDERSON,  C.  J.  [1]  The  appltcatlon 
for  the  sale  of  the  land  compiled  with  sec- 
tion S205  of  the  Code  of  1907.  The  decree 
ordering  tbe  sale  conformed  to  section  5226 
la  Its  recitals,  and  was  not  insufficient  be- 
cause It  did  adjudge  and  determine  the  re- 
spective Interests  of  owners.  This  was 
done  In  tbe  final  decree  of  confirmation  and 
la  directing  the  distribution  of  the  proceeds, 
and  was  a  sufficient  finding  as  to  the  interest 
of  the  respective  owners.  These  sales  are 
SOTOTied  by  the  statutes  relating  to  sales 
by  executors  and  administrators,  and  the 
orders  and  final  decree  meet  all  of  the  stat- 
Dtory  requirements. 

When  the  court  is  satlsaed  that  a 
sale  lias  been  fairly  conducted,  It  Is  not  au- 
Itiorized  to  set  It  aside  unless  the  amount 
for  the  which  the  property  was  sold  was 
greatly  less  than  tbe  real  value  of  the  same, 
tiection  2639  of  tbe  Code  of  1907.  Tbe  proof 
shows  that  tbe  amount  bid  was  not  lees  than 
tbe  reasonable  market  value  of  the  property, 
tbe  sale  was  fair  and  open,  and  there  was 
competition  in  the  Uddlng,  Including  this  ap- 
pellant, who  owned  a  five-sixths  interest, 
and  who  was  tbe  next  highest  bidder.  It 
U  true  that  the  appellant  oCFers  to  raise  tbe 
bid  ¥3,000  if  tbe  sale  is  set  aside,  but  this 
dora  not  prove  that  the  amount  bid  was 
sreatly  disproportionate  to  the  real  value  as 
this  is  an  offered  increase  of  only  about  one- 
Eixtb  of  the  price  paid.  Moreover,  this  in- 
creased offer  is  weakened  In  Us  probative 
force  upon  tbe  value  of  the  pr<q»erty  by  the 
evidence  of  the  appellant  that  It  wanted  and 
Intended  to  buy  the  property  regardless  of 
the  price,  hut  its  agent  did  not  understand 
Instructions,  and  we  might  well  infer  that 
this  increase  is  made  because  of  some  spe- 
cial design  that  the  appellant  may  have 
rather  than  upon  the  Idea  that  the  property 
was  sold  at  a  sacrifice.  The  appellant  had 
its  opportunity  to  acquire  the  appellee's  In- 
terest at  private  sale  for  much  less  than 
what  the  land  brought  at  the  sale  and  also 
bad  ample  o[^rtunlty  to  continue  bidding 
at  the  sale,  and  having  abandoned  the  same 
after  running  the  price  up  on  this  aK>eUee, 
n-bo  owned  but  a  small  interest  In  the  prop- 
erty, it  would  be  inequitable  to  now  set  the 
sale  aside  because  of  some  special  reason  that 
the  appellant  may  have  for  wanting  the 


pn^rty.  Bethea  Betbea,  186  Ala.  OSl, 
34  South.  28;  Olennon  t.  Mlttent^t,  80  Ala. 
40S,  6  South.  772;  Parker  T.  Bluffton  Car 
Wheel  Co.,  108  Ala.  140,  18  Sontb.  038;  Hel- . 
ena  Goal  Oo.  t.  SiUey,  132  Ala.  051,  82 
South.  718. 

Tbe  decree  of  tbe  probate  court  is  affirmed. 

Affirmed. 

McGLBLLAN,  ICATFIIDLD,  and  OABD- 
NER,  JJ.,  ctmcor. 


MOORE  T.  WALKER  et  ol.   (9  Div.  G62.) 

(Soprane  Court  of  Alabama.    Hay  16,  1918. 
Bebearing  Denied  June  20.  1A18.) 

1.  Watess  and  Watkb  GorrBBca  ^3»162  -• 
I>rrcui8  —  DiTXBBioif  —  BiQHT  —  Lands  of 

AlfOTBEB. 

One  party  has  no  rl^t  by  ditching  or  other- 
wise to  cause  a  running  stream  to  flow  upon  the 
lands  of  another,  wbl^  naturally  fiows  in  a 
different  directHW. 

2.  Watbbs  and  Wars  Goubsks  «;»172  — 
Floodinq  Lands  —  DracHsa  —  Nesuoknt 

COKBTSUcnoN. 
One  cutting  ditches  and  making  waterway's 
on  hia  own  land  must  ascertain  whether  he  will 
ther^y  divert  tbe  water  upon  the  lands  of  his 
neighbor  ordinarily  or  in  times  of  high  water, 
and  negligence  is  not  a  necessary  element  in  fix- 
ing liabUity. 

3.  Waters  and  Wateb  Goubses  ®=;>172  — 
Flooding  Lands— Liabilitt— Floods— Act 
OF  God. 

A  person  diverting  waters  is  chargeable  with 
knowledge  that  at  certain  seasons  and  occasion- 
ally at  all  seasons  of  the  year  heavy  rainfall 
occurs,  producing  floods  and  overflows  and  only 
unprecedented  floods  can  be  dassed  as  acts  of 
God. 

4.  Appeal  and  Euros  «=>1009(3)— Beview— 
Findings— GoNExioTiHGi  Evidbhoe.  ' 

Where  the  evidence  was  largely  Me  tenns  be- 
fore the  trial  judge,  and  not  without  conflict,  bis 
findings  will  not  be  disturbed,  although  mere 
was  evidence  wUdi  would  snpptHt  a  contrary 
decree. 

5.  iNTunonoN  «s»114<2)  —  Pabtibs  —  Oou- 
PLAINANT8— Misjoinder. 

Where  complainaota  j<4ned  in  a  bill,  the 
main  etiuity  o£  which  was  injunctive  relief  to 
prevent  defendant  from  diverting  water  to  the 
injnry  of  their  respective  lands,  the  incidental 
request  for  damages  did  not  make  it  an  action 
for  damages  working  a  fatal  miajoiiuler  of  par- 
ties. 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty ;  H.  B.  Foster,  Judge. 

Bill  by  P.  M.  Walker  end  another  ogainst 
J.  D.  Moore  for  an  injunction.  Judgment  for 
plaintiffs,  and  defmdant  appeala  Attlrmed. 

McNeil  &  Monroe,  of  Fayette,  and  Estes  & 
Jones,  of  Bessemer,  for  appellant.  Beosley  ft 
Wright,  of  Fayette,  for  appellees. 

iMATFIET-D,  J.  This  Is  a  bill  by  appellees 
filed  against  appellant  to  enjoin  the  cliange 
in  the  natural  Sow  of  a  stream  of  water 
coursing  the  lands  of  both  parties.  The  bill 
seeks  to  enforce  the  right  of  the  owners,  to 
have  water  which  flows  through  their  land 
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to  cootlnue  to  flow  in  its  accustomed  <dian- 
nels,  and  natural  voluiue  and  purity. 

The  rule  sought  to  be  invoked  has,  of 
.course,  its  limitations  or  exceptions,  In  cer- 
tain cases,  which  are  nnnecessary  to  mention 
or  discuss  in  this  opinion.  See  Alabama 
Coast  Line  Railroad  Co.  v.  Woolfolk,  178  Ala. 
193,  58  South.  633  r  KiUian's  Case,  175  Ala. 
232,  233,  57  South.  825. 

[1]  One  party  has  no  right  by  ditching  or 
otherwise  to  cause  water  to  flow  on  the  lands 
of  another  which  In  the  absence  of  sudi  de- 
vice would  flow  In  a  different  direction. 
Llndsey  v.  Southern  Railway  Co.,  149  Ala. 
349,  43  South.  139;  Cmtral  of  Georgia  Rail- 
way Co.  T.  Windham,  126  Ala.  559,  28  South. 
392. 

The  law  guards  against  the  diversion  of 
water  causing  it  to  flow  upon  the  lands  of 
another  without  his  will  and  where  It  did  not 
naturally  flow.  This  is  true  both  as  to  diver- 
sion from  running  streams  and  as  to  diver- 
sion of  surface  water.  Llndsey  v.  Southern 
Railway  Co..  149  Ala.  349, 43  South.  139. 

[2]  To  render  a  party  liable  for  diverting 
the  flow  of  water,  negllgrace  is  not  a  neces- 
sary element  to  flx  liability;  the  flow  of 
water  Is  governed  by  well-known  laws  of  na- 
ture. A  party  who  cuts  ditches  or  makes 
waterways  on  his  own  land  must  ascertain 
whether  he  will  tnereby  divert  the  water  up- 
on the  lands  of  his  n^ghbor;  nor  Is  be  ex- 
cused because  It  would  be  diverted  only  In 
times  of  very  high  water.  Llndsey  v.  South- 
em  Railway  Co.,  149  Ala.  349,  43  South.  139. 

[3]  It  is  common  knowledge  that  at  certain 
seasons  of  the  year,  and  occasionally  at  all 
seasons,  heavy  rainfall  occurs  in  this  state, 
producing  high  waters  or  floods,  often  fllling 
channels  and  causing  streams  to  overflow. 
Such  overflows  should  not  be  classed  as  an 
act  of  God.  It  Is  only  unprecedented  floods 
such  as  could  not  have  beea  reasonably  an- 
ticipated that  can  be  so  classed.  For  these 
man  Is  not  answerable.  Lindsey  v.  Southern 
Railway  Co.,  149  Ala.  349.  43  South.  139; 
Gulf  Co.  T.  Walker.  132  Ala.  656.  31  South. 
374. 

All  these  rules,  like  most  others,  have  lim- 
itations or  qualifications.  One  that  might  be 
here  stated  is  that  discussed  In  the  fbllowing 
language  of  Justice  Stone.  It  Is  not  more 
agreeable  to  the  lavs  of  nature  tliat  water 
should  descend  tihan  it  1b  that  the  lands 
should  be  fanned  and  mined;  but  In  many 
cases  they  cannot  be  If  an  Increased  volume 
of  water  may  not  be  discharged  tiirough  nat- 
ural channels  and  outlets.  And  the  language 
of  Stone,  J.,  was: 

"As  to  the  water  theretofore  accustomed  to 
flow  on  the  lands  of  the  plaintifFs,  defendant  was 
not  bound  to  remain  inactive.  He  was  permitted 
to  BO  ditch  hia  own  lands  as  to  drain  them,  pro- 
vided he  did  so  with  a  prudent  regard  to  the 
weUare  of  his  neighbor,  and  provided  he  did 
no  more  than  concentrate  the  water  and  cause 
It  to  flow  more  rapidly  and  in  greater  volume  on 
ttie  inferior  heritage."  Walshe  v.  Dwight  Mfg. 
Co.,  178  Ala.  818,  319.  59  South.  630,  632. 


There  are  no  new  or  novel  doctrines  pre- 
sented by  this  appeal.  The  case  Is  typical  of 
its  kind;  and  the  rifi^ts  and  equities  of  the 
parties  depended  upon  the  proof  going  to 
establish  the  averments  (rf  the  bill  and  of  the 
answer. 

[(]  The  evidence  was  lai^dy  taken  ore 
tenus  before  the  learned  trial  Judge,  who  saw 
the  witnesses  and  heard  them  testify,  and 
who  thereby  had  advantages  for  reaching  the 
truth  of  the  matter  of  which  we  are  deprived. 
He  found  that  the  material  averments  of  the 
bill  were  proven,  and  decreed  the  relief  pray- 
ed. While  the  evidence  is  not  without  con- 
flict on  material  questions,  and  that  of  the  re- 
spondent would  supiwrt  a  verdict  or  decree 
In  his  favor,  yet  we  are  not  Inclined  to  dis- 
turb the  chancellor's  flndlngs  or  his  decree. 

[B]  There  was  no  misjoinder  of  complain- 
ants fatal  to  the  main  equity  of  the  bill — that 
Is,  injunctive  relief.  It  Is  not  a  bill  or  aa 
action  to  recover  damages  as  for  creating  or 
maintaining  a  nuisance.  Such  damages  are 
purely  incidental  in  a  suit  like  this  for  in- 
junctive relief.  This  was  pointed  out  in  the 
cases  of  Roanoke  Guano  Go.  v.  Saunders,  173 
Ala.  347,  56  South.  198,  35  L.  R.  A.  (N.  S.) 
491,  and  Southern  Steel  Co.  v.  H(H>klns,  174 
Ala.  465,  472,  477,  57  South.  11,  40  L.  B.  A. 
(N.  S  )  464,  Ann.  Cas.  1914B,  692. 

We  And  no  reversible  error,  and  the  decree 
of  the  trial  Judge  must  i»  affirmed. 

Affirmed. 

ANDERSON.  U  J.,  and  SOHBBVmiB)  and 
THOMAS.  JJ.,  ccmcnr. 


ORABTREB  t.  STREET.   (7  Div.  9^) 

(Supreme  Court  of  Alabama.    May  16.  191S. 
Rehearing  Denied  June  20.  1918.) 

1.  Use  and  Occupation  4=9l  —  Oomeaci  — 
Statutb. 

To  BUMKUt  action  for  use  and  occupation 
under  Code  190T,  i  4753,  there  must  be  a  con- 
tract, express  or  implied,  creating  relation  of 
landlord  and  tenant,  or  bringing  parties  into 
relation  Imputing  like  rights  and  duties. 

2.  Use  ano  Occupation  <^11  —  Pkaokablb 
Possession— >TuRT  QmsnoN. 

In  action  for  use  and  occopatlon,  under 
Code  1907,  S  47^53,  where  evidence  was  in  con- 
flict as  to  plaintiff^  peaceable  actual  posseBsion, 
averred  to  nave  been  bn^en  by  defendant's  tor- 
tious entry,  court  improperly  mve,  ex  mero 
moto,  affirmative  charge  for  plaintiff,  which 
should  not  even  have  been  ^ven  on  request 
jury  question  being  presented. 

3.  Teial  ®=>140(1)  —  CBEDiBiLrrT  or  Pabol 
BviDENCK— Question  fob  Jubt. 

Credibility  of  parol  evidence  is  for  Jury. 

4.  EvinENCB  «=9l81— Sbcondabt  BVIOBNO]^ 
Pbbdicate. 

Sufficient  predicate  should  be  laid,  for  in- 
troduction of  secondary  evidence. 

5.  Evidence  <S=3l83{3)  —  SeoohdaBT  Evi> 

DENCB— PbEDICATB. 

When  paper  alleged  to  be  lost  is  in  posses- 
sion of  one  of  two  persons,  or  is  in  one  of  two 
places,  aa  predicate  for  secondary  evidence  ot 
contrats  it  must  be  shown  that  by  due  dUigeoce 
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it  oovld  not  lM  fewid  In  poMMrioB  of  eitli«r 
pencRi  or  at  dther  place. 

6.  Etideitcb  «s»186(2)  —  SaoonDAn  Bti- 
DBHCB— Cohtents  of  Wbit, 
Proof  of  con  ten  ta  of  lost  writ  ihoald  be 
made  bj  <^eial  in  oSie*  at  time  of  iBsoe  or 
execution,  or  bj  mum  paraon  who  aetaally  knew 
con  tenia. 

Appeal  trom  Ofrcnlt  Gooit,  day  Oounty; 
Hugh  D.  MerriU,  Judge. 

Suit  by  J.  a  Stxeet  against  W.  S.  OlraMKee. 
Jiidgin«it  for  plalntlll^  and  defmdant  ap- 
peals. Tranatorred  trom  the  Court  of  Ap- 
peals under  section  6,  Act  of  AprU  IS,  1811, 
p.  449l  Beversed  and  reoanded. 

See,  alao,  76  South.  374. 

James  W.  Strother,  of  DaderiUe^  fW  ap- 
pellant Riddle  *  Biddle,  ct  TaUadega,  for 
amidlee^ 

TUOB1A8,  J.  The  snlt  Is  for  use  and  oc- 
cupation, where  the  dtfendant  la  alleged  to 
have  euiered  Into  poescaston  oC  the  land  un- 
lawfully. 

[1]  Under  the  Code  of  1907,  1  4763.  it  haa 
been  held  that  a  plaintiff  cannot  recorer  for 
use  and  occupation,  tuileas  the  defendant 
entered  into  the  poaaesaion  unlawfully  under 
such  dicumstancefl  as  that  be  could  not  deny 
the  plalntifTs  right  of  possession.  The  term 
"anlawfUUy,"  as  used  in  sabsectlon  4  of  sec- 
tion 4753  of  the  Code,  Is  held  to  Indicate  "a 
possesion  acgnired  by  an  Intrusion  without 
a  bona  tide  claim  of  title  apon  the  plaintHTs 
actual  possession."  ^e  harmony  of  the  law 
on  the  subject,  preserved  by  the  construction 
glTfin  UK  statnte,  draiands  that,  to  lui^rt 
an  action  for  use  and  occogpatlon,  ttiere  shall 
be  a  contract,  express  or  InqiUed,  "either 
creating  the  teduilcal  relation  of  landlord  and 
tenant  or  bringing  ttie  parties  into  a  relation 
Imputing  like  rights  and  duties.",  Crabtrea 
T.  Street,  76  South.  374 ;  Davidson  t.  Ernest, 
t  Ala.  817;  Grady  t.  Ibach,  M  AJa.  1C2,  10 
Booth.  287. 

[2]  The  court  gave  tlte  afflrmatlTe  charge 
for  the  plaintiff,  notwithstanding  the  evidence 
was  in  conflict  as  to  plalntlirs  **peaceable 
actual  possoslon,'*  averred  to  have  been 
brolien  19'  def«dant'8  tortious  entry  under 
sndi  drcnmstances  as  that  flie  latter  could 
not  be  heard  (in  a  snlt  for  use  and  occupa- 
tion) to  doqr  plalntUTs  better  right  to  the 
pooscorton.  A  jury  qnesUon  was  thus  pre- 
sented; the  afflnnatlTe  Instructloa  should 
not  have  been  given  on  request;  much  less  by 
the  conrt  er  mero  moto,  as  it  was  done  In 
ttuit  part  of  the  oral  tihai^  to  wbldi  excep- 
tion was  duly  resnred. 

[11  The  credibility  of  parol  evidence  Is  for 
the  jury.  Shlpp  v.  Shelton,  193  Ala.  698,  69 
South.  102;  Scott  v.  State,  110  Ala.  4S,  52,  20 
South.  46S;  AUen  v.  Caldwell,  149  Ala.  293, 
296,  42  Sonth.  866;  Thonras  v.  De  araffen- 
reld,  17  Ala.  003;  Costlllo  v.  Thompson,  9 
Ala.  937.  Uoraover.  the  general  charge  ex- 
cQ;>ted  to  was  oa  the  effect  of  the  evidence, 
and  was  without  hypothesis. 


[4-1]  A  Bofllclent  predicate  Aonid  be  laid 
fOr  the  Introduction  of  secondary  evidence. 
Stuart  v.  Mltchnm,  185  Ala.  546,  88  South. 
670;  Ayers  v.  Boper,  111  Ala.  6ftl,  664.  20 
South.  460.  When  a  paper  alleged  to  be  lost 
Is  In  the  possession  at  one  of  two  persons,  or 
Is  In  one  of  two  places,  b^re  secondary 
evidence  of  Its  contrats  can  be  admitted,  it 
must  be  shown  that  by  due  diligence  it  can- 
not be  found  in  the  possession  of  either  of 
such  persons,  or  at  either  of  the  two  places. 
Bogan  V.  McCutchra,  48  Ala.  493 ;  Saunders 
V.  Tuscombla,  etc.,  Co.,  148  Ala.  619,  G:£2,  41 
South.  962;  Phoenix  Assurance  Co.  v.  McAu- 
tbor,  116  Ala.  659,  664,  22  South.  903,  67  Am. 
St  Rep.  154.  This  rule  governing  the  Intro- 
duction of  secondary  evidence  wlii  be  observ- 
ed, on  another  trlsl,  by  producing  the  original 
writ  In  question  or  accounting  for  Its  abs«ice 
by  diligent  Inquiry  in  the  Issuing  clerk's 
office,  in  the  office  of  the  sheriff  who  Is  said 
to  have  executed  the  writ,  and  in  the  office 
of  the  Justice  trying  the  cause  In  the  first 
Instance,  as  well  as  by  inquiry  of  the  person 
to  whom  the  writ  proceeded  from  the  circuit 
court  The  proof  of  the  contents  of  the  lost 
Instrument  should  be  made  by  the  official  in 
office  at  the  time  of  its  Issue  or  of  Iti  execa- 
tlon,  or  by  apme  person  vbo  actually  knew  Ita 
contents. 

It  will  suffice  fbr  the  parposes  of  another 
trial,  to  say  that  there  was  no  error  In  the 
rulings  on  the  pieadlngs. 

The  judgment  of  the  circuit  court  la  re- 
versed and  the  cause  Is  remanded. 

Reversed  and  remanded. 

ANDEIRSON,  a  J.,  and  UAXmiLD  and 
SOALBBYILUn,  JJ.,  concur. 


BURGEas  et  al.  v.  BUBGE88  et  aL 
(8  Dlv.  71.) 

OSuprane  Oirart  of  Alabama.    May  80k  1918. 
Blearing  Denied  Jane  20,  1018.) 

1.  ExBODTOia  ARn  AnianinmaTOBa  «=a223(l> 
—Claims  Aqaxivst  Gn-Ans— STATursa  ow 
NoNouiu— PowKH  or  SxaiSTEB. 

The  register  was  not  authorized  to  allow 
claims  agaluat  the  estates  of  decedents  not  pre> 
seated  and  proven  as  required  by  the  statntM  of 
nondaim  (Code  1907,  H  2689.  2690). 

2.  EXBODToaa  AND  ADHiHiBnumaa  •ssHTS, 
474^)— Cuius  AoAiNST  EsTATBS— FiNnina 
OF  Reoibteb^Effect. 

The  finding  of  the  rezigter  as  to  claims 
against  the  estates  of  deceaents*  after  removal 
of  the  administration  Into  the  chancery  court, 
has  the  effect  of  a  jury's  verdict 

Appeal  from  Circuit  Court,  EYankUn  Coun- 
ty; CP.  Almou,  Judge. 

Suit  between  W.  P.  Burgess  and  others  and 
HouEiton  Burgess  and  others.  From  decree 
for  the  latter,  the  fbrmer  appeal.  Affirmed. 

Kirk  &  Bather,  of  Tuscumbia,  and  Travis 
Williams,  of  Russellvllle,  for  aroellants.  W. 
H.  Key  and  John  T.  Czzdt,  both  of  Bussell- 
vlUe,  for  ai^llees. 
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79  SOUTHBRN  BXPOTLTBR 


(Ala. 


THOMAS.  J.  A  lAaM  of  tills  caae  mu  be> 
Core  tbfl  eoart  In  Borgess  t.  BnrgiMS,  76 
Sontta.  5b 

[1]  The  statute  Is  mandatozy  as  to  the 
manner  of  presenting  claims  against  estates 
of  decedents.  Tbe  register^  statement  of  the 
account  with  the  administrator  ms  xmrsuant 
to  tbe  former  Judgment  here  on  decree  of  the 
chancellor.  He  \raB  not  anthoiized  to  allow 
claims  against  said  estates  not  presented  and 
proren  as  required  by  the  statutes,  as  tliose 
statutes  have  been  rec^itly  construed  by  this 
court  Code  1907,  |  2889;  Traweek  t.  Bag- 
ler,  75  South.  1S2;  Cod^  1  2590;  Brannan  t. 
Sherry.  195  Ala.  272,  71  South.  106;  Kennedy 
T.  Lyle,  76  South.  962. 

TiiB  reason  fen,  tbe  statutes  of  nonclalme 
was  to  prevait  the  payment  of  unjust,  uncon- 
Bdonable,  or  fraudulent  dalms  that  may  be 
made  against  estates  .by  personal  representa- 
tives and  other  creditors,  without  giving  no- 
tice to  the  parties  In  interest  and  affording 
them  the  opportunity  to  resist  the  demands. 
Appellants  submit  that,  if  tbey  are  mistaken 
as  to  the  decree  of  confirmation  of  the  regis- 
ter's report's  not  being  In  accordance  wltb 
tbe  former  opinion  in  Burgess  v.  Burgess, 
supra,  this  court  should  reconsider  or  modify 
the  former  decision.  U  &  N.  E.  R.  Co.  v.  W. 
U.  ^telegraph  Co.,  195  Ala.  124,  126,  71  South. 
118,  Ann.  Caa.  1917B,  696;  Owen  v.  Bank- 
head,  82  Ala.  399,  3  South.  97;  McQueen  v. 
Whetstone,  127  Ala,  417,  80  South.  548.  We 
are  unwilling  to  d^rt  from  that  decision, 
and  there  is  no  occasion  to  do  so.  Tha  ten- 
dency of  the  evidence  Is  to  show  that  the 
Justice  of  the  case  was  met  In  the  allowance 
on  the  former  appeal  of  the  two  sums,  $000 
and  $700.  No  doubt,  from  the  evidence,  in- 
testates intended  said  sums  to  be  compensa- 
tUm  to  appellant  for  expenditures  made  and 
services  rendered,  and  to  be  made  and  ren- 
dered, intestates  by  appelant. 

[2]  Aside  from  the  foregoing,  the  finding 
of  the  register  had  the  effect  of  a  Jury's  ver- 
dict Bidwell  T.  J<*n8on,  M»  Ala.  647,  70 
South.  685. 

The  decree  of  the'  drcolt  court;  In  equity, 
is  affirmed. 

Afflnnedi 

ANDERSON,  C.  J.,  and  MATFIELD  and 
SOMSBVIU:^  JJ.,  concur. 


OLARESON  V.  PRUBTT  «t  aL  (7  Div.  917.) 
(Supreme  Court  of  Alabama.    Jane  6,  1918.) 

1,  Ejectbjent  <^26(3)— DuraNSES— FBAun, 

In  ejectment,  the  defense  that  the  deed  un- 
der which  plaintiff  claimed  was  procured  by 
fraud,  in  that  she  had  induced  an  old  man  to 
execote  It  in  consideration  of  her  promise  to 
marry  him,  which  she  did  not  Intend  to  per- 
form, was  available. 

2.  Deeds  «=3»70(8>— B^dd— Falsb  Pbohibe. 

A  promise  to  marry  the  grantor,  which  the 
grantee  did  not  intend  to  pmonn,  ccmstltuteB 
fraud  which  will  iuvalldate  tbe  deed. 


AnKfll  from  Clrciilt  Oanrt^  Olay  Ooonty; 
Hugh  D.  Herrlll,  Judge. 

Actl<m  1^  Mary  B.  Claitaon  agatnrt  B.  W. 
Pmett  and  others.  From  tbe  Judgment  ren- 
dered, plaintiff  appeals.  Afflzmed. 

Ross  Blackmon,  of  Annlsttm,  and  Riddle  & 
Riddle,  of  Tallad^ia,  few  ai^lant  Come- 
UuB  ft  Lad^,  of  Ashland,  for  appdleea. 

SAYRE^  J.  [1]  Action  in  the  nature  of 
ejectment  tried  by  tire  court  without  a  Jury. 
The  <Hily  assignment  of  error  discussed  In  the 
briefs  Is  that  which  says  tbe  court  erred  In 
rendering  Judgment  for  def«idaDts,  appellees. 
It  was  urged  against  the  deed  under  which 
plaintiff  claimed,  among  otber  things,  that  it 
bad  bem  procured  by  fraud  In  that  platntifl, 
a  yonng  woman,  bad  Induced  the  grantor,  an 
old  man  now  deceased,  to  execute  the  same  In 
consideration  of  her  promlae  to  marry  blm 
— a  promise  she  had  at  the  time  no  Intratlon 
to  perform,  nils  defense  was  available  In 
ejectment  (Prestwood  v.  Carleton,  162  Ala. 
327,  SO  South.  254),  and  Its  ctmsideTatlfm  has 
been  deemed  suffl<l»it  tor  a  pn^er  disposi- 
tion of  the  case  in  this  court 

[2]  Fraud  must  rtiate  to  an  exlstii^  fact ; 
but  the  authorities  sustain  the  proposition 
that,  U  a  man  buys  property  on  credit  hav- 
ing at  tbe  time  the  intention  not  to  pay  for  it. 
his  pr<nnise  to  pay  la  a  false  token  whereby 
&aud  Is  ^ected.  Tbe  real  fraud  Is  the  ex- 
pressed or  Implied  false  representation  of  his 
Intention  to  pay.  McCready  v.  Phillips,  56 
N^.  446,  76  N.  W.  885 ;  Dowd  v.  Tucker.  41 
Conn.  197;  Goodwin  v.  Home,  60  N.  H.  485; 
Chicago,  T.  &  M.  Ry.  Co.  v.  Titterlngton,  84 
Tex.  218,  19  S.  W.  472,  81  Am.  St  Rep.  39. 
To  the  same  effect  we  dte  tbe  note  (e)  to  sec- 
tion 877  ot  the  Junior  Pomeroy's  third  edition 
of  Pomeroy's  Equity  Jurisprudence,  where  it 
I3  said  that  a  promise,  made  with  thie  intoitlim 
In  the  mind  of  the  promisor  not  to  perform, 
may  be  a  misr^resentatlon  of  a  subsisting 
fact  and  hence  a  fraud,  refo'rlng  to  Edgtng- 
ton  V.  Fitamaurlce,  L.  R.  29  Oh.  Div.  458, 
Becker  v.  Schwerdtle,  141  Cal.  386,  74  Pac. 
1029.  Brlson  v.  Brison,  75  CaL  527,  17  Pac. 
689,  7  Am.  St  Eep.  189,  McCready  v.  PhU- 
Ups,  supra,  Hill  v.  Gettys,  135  N.  a  373.  47  S. 
B.  449,  Stebblns  r.  Petty.  209  lU.  291.  70  N.  B. 
673.  101  Am.  St  R^.  243,  and  Chicago.  T.  ft 
M.  C.  Ry.  Go.  V.  Titterlngton,  Bupra.  These- 
cases  support  the  propo^tlffa  of  the  note.  In 
Ed^g^  V.  Fltzmaurloe,  29  Cb.  Div.  459, 
483,  occurs  Lord  Bowoi's  well-known  dictnm 
that: 

"The  state  of  a  man's  mind  ia  as  much  a 
fact  as  the  state  of  his  digestion.  It  is  true 
tliat  It  is  v^  difficult  to  prove  what  the  state 
of  a  man's  uund  at  a  particular  time  is.  but  if 
it  can  be  ascertained  it  la  as  mndi  a  fact  as 
anything  else." 

niere  can  be  no  good  reaonL  why  ttils  rale 
of  law  should  not  andy  to  t2ie  transaetlmi 
under  review.  There  was  quite  enough  evi- 
dence, some  of  It  found  In  sabseouait  ileclaa< 
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tkkos  of  tlie  plaintiff,  to  Justify  tb©  trial 
court  in  a  finding  In  agreement  with  defend- 
ant!' contottlon  Uiat  plototut's  deed  vas  pro- 
cared  by  fraud  the  sort  stated  abora  The 
trial  court  saw  and  heard  th«  witnesses,  and 
tn  are  nnaUe  to  say  that  the  court  may  not 
pvoperiy  hare  considered  the  erldenoe  as 
clear  and  convincing'  to  the  oondnriMi  of 
f^nd.  Such  being  the  can^  the  Jndgnksnt  ct 
the  court  must  be  affirmed. 
Affirmed. 

ANDERSON,  a  J.,  and  McCLBLLAN  and 
OARDNEB,  J  J.,  oODcnr. 


SMITH  et  aL  T.  THOMPSON,    a  tytr.  85.) 
(Snin«me  Court  of  Alabama.    May  9,  1918. 
Rdieatinc  Denied  Jnne  e,  1918.) 

1.  PuuDmo  ^8(15)— CoKCLuaioNS— Fraud. 

In  a  salt  by  a  wife  to  cancel  a  deed  execut- 
ed by  her  and  her  bnaband  on  the  croaad  that 
it  was  in  fact  a  security  for  the  hawand'e  debt, 
a  cros»comi^nt  that  the  husband  had  oon- 
Teyed  to  the  wife  In  fraud  of  creditors,  pleading 
Boch  defense  as  a  cuicluaioa  merely,  was  in- 
mOdmL 

2.  TUAVVVUtST  OOZTVXTJUIOBS  «S»20B  —  Va- 
XJDXTT— AbSOMS  EimTLXD  TO  ATTACK. 

A  conveyance  by  a  hoaband  to  bia  wife, 
thooah  foandolcDt  and  with  intent  to  defraad 
creditors,  was  valid  as  to  one  who  wss  not  a 
creditor  at  the  time  of  sodi  conTeyaacfe 

Appeal  fFOKD  Circuit  Court,  Mobile  County; 
Saflold  Bemey,  Judge. 

Salt  by  Julia  S.  Thompson  against  J.  Vir- 
gil Smith  and  others  to  cancel  a  deed,  and 
cross-bill  the  named  defendant  From  a 
decree  sustaining  a  demurrer  to  the  croaa-blll, 
cross-complalnant  appeals.  AlHrmed. 

a  B.  Powell,  ot  Birmingham,  for  appellant 
Ijyooa  ft  Courtney,  ctf  MohUe,  for  appdlee. 

SATRE,  J.  Appellee  Julia  S.  Thompson 
filed  her  bill  in  this  cause,  August  23,  1917, 
to  have  an  Instrument,  a  deed  in  form  and 
dated  March  15,  1910.  In  which  she,  her  hus- 
band joining,  had  conveyed  to  appellant  cer- 
tain lots  In  the  dty  of  Mobile,  declared  T<^d 
and  canceled  on  the  ground  ttiat  her  coovey- 
anoe  was  In  fact  a  mere  security  for  the  debt 
of  her  husband,  who  is  Joined  as  a  party  de- 
fendant Spencer  v.  Lelond,  178  Ala.  282, 
69  South.  593 ;  Mklns  v.  Bank,  180  Ala.  18, 60 
South.  96.  Appellant  filed  ills  amended  an- 
wwer,  which  he  made  a  cross-bill  under  the 
statute,  averring  in  paragraphs  6,  7,  and  8 
thereof,  to  state  them  in  short  that  In  1913 
appellee's  hu^>and  had  voluntarily  and  with- 
out valuable  consideration  conveyed  the  lots 
to  her  with  the  Intent  to  hinder,  delay,  and 
defraud  his  then  existing  and  subsequent 
creditors.  The  judge  of  I3ie  cfrcult  court 
Bitting  in  eqtilty,  sustained  a  demurrer  di- 
rected against  the  aforenamed  paragraphs 
at  the  cross-bill,  and  cross-complalnant  has 
aivealed. 

[1, 1]  There  1b  no  averment  that  cross-com- 


plalnant was  a  creditor  at  the  time  the  de- 
fendant JuUa  S.  Thompson  took  the  dped 
from  her  hnabond,  nor  does  the  bill  contain 
sufficient  avermraits  of  actual  fraud  as 
against  subsequent  creditors.  The  mere  con- 
clusion that  the  conveyance  was  fraudulent 
or  that  It  was  made  with  a  fraudulent  intent, 
will  not  suffice  against  an  apt  demurrer. 
Uttie  V.  Sterne.  125  Ala.  609,  27  South.  972. 
In  the  absence  of  a  pr<^r  showing  that 
cross-complainant  was  a  creditor  at  the  time 
or  that  there  was  actual  fraud,  the  convey- 
ance was,  as  to  cross-comi^alnant,  perfectly 
valid,  and  as  between  grantor  and  grantee, 
their  personal  representatives  and  heirs,  the 
conveyance,  though  voluntary  and  though 
made  with  Intent  to  binder,  delay,  and  de- 
fraud creditors,  was  valid.  Davis  v.  Swan- 
aoQ,  54  Ala.  277,  26  Am.  Rep.  678 ;  Davis  v. 
StovaU,  185  Ala.  173,  64  South.  586.  The 
theory  projected  by  paragraphs  6,  7,  and  8  ct 
the  cross-bill  an>ears  to  be  that  the  omvey- 
ance  from  Thompson  to  his  wife  was  void  ab- 
solutely ;  that  the  wife  bad  no  Interest  in  the 
property  for  the  loss  of  which  she  should  com- 
plain, but  that  u  we  have  seen,  la  an  erro* 
neons  theory. 

Tbe  demurrer  fully  exTOMd  the  defects  In 
the  cross-bill,  and  was  property  nutalned- 

Affirmed. 

ANDERSON,  a  J.,  and  McQLlBLLAN  and 
OABDNBR,  J  J.,  eonenr. 


TOWN  or  OABBON  HILL  T.  XJiTTH  et  sL 

(6  Div.  765.) 
Supreme  Court  of  Alabama.    June  6.  1918.) 
Apfkai,  and  E^bbob  «s>10W(1)— Obdbb  Dis- 

BOLVIITQ  TeMFOBABT  IITJUNCTIOK. 
An  appeal  from  a  decree  dis8<dving  a  tempo- 
rary Injn&ction  where  the  contentloas  ot  the 
complainaat  as  to  injarles  luffered  are  not  sus- 
tained by  the  record,  and  where  the  decree 
showed  that  it  was  based  np<Hi  affidavits  of 
both  parties  and  a  personal  inveadgation  tur 
the  court  the  trial  Judge's  findings  will  be  af- 
firmed. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; T.  L.  Sowell,  Judge. 

Suit  by  the  Town  of  Carbon  Hill  for  an 
inJunctlcHi  against  B.  D.  Lelth  and  others. 
From  an  order  dissolving  a  ten^orary  In- 
junction, the  complainant  appeals.  Affirmed. 

J.  H.  Bankhead,  Jr.,  and  Ray  ft  Cooner,  all 
of  Jaq^or,  for  m^ellant  A.  F.  Flte,  of  Jas- 
per, for  aivdleeB. 

SAYRD,  J.  Appellant,  town  of  CartKm 
Uiil,  filed  the  Mil  in  this  cause  to  enjoin  ap- 
pellees from  mining  and  removing  coal  from 
under  tbe  streets,  avenues,  or  alleys  of  the 
town.  CoDfessedly,  the  proof  Is  the  same  as 
it  was  In  the  case  of  Faught  v.  Lelth,  78 
South.  880,  recently  decided,  except  that  ap- 
pellants say  In  their  brief  that  at  one  place 
a  street  has  caved  in,  and  that  "the  top  over 
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where  the  coal  is  tatEen  gradnaUy  sloughs 
off  until  a  thin  crust  of  surface  is  left  and 
that  flually  breaks  and  falls  in."  We  do  not 
find  this  contention  to  be  sustained  by  the 
record  as  to  any  places  mined  by  appellees. 
Moreover,  the  decree  rmdwed  In  the  court  be- 
low, dlssolviuK  the  temporary  injunction, 
sliowB  that  it  was  based  npon  "Qie  affidavits 
(tfered  by  the  reflective  parties  and  upon 
posonal  examination  and  investicatlon  by 
the  court  of  tbe  property  <tf  Hie  complainant 
and  mines  and  operatlms  of  the  defendant," 
and  so  it  appears  that  tbe  finding  of  tbe  trial 
court  upon  a  personal  examinatltm  and  in- 
Teatlgatlon  was  in  accord  with  tbe  jvdsment 
indicated  by  tbe  record.  In  these  circum- 
stances the  decree  dissolvinff  tlie  injunction 
Is  affirmed  upon  the  auth(Hrity  <tf  Faught  t. 

Affirmed. 

ANDERSON,  a  X.  and  McOLBLLAN  and 
GABDNEB,  33.,  concur. 


8T0NBB  T.  STATE.  (7  IHr.  SIS.) 
(Court  of  A^eals  oC  Alabama.   Jane  4,  1918.) 

1.  HOIUCIDB  ^168(2)— EVIDBNOB—CniJUC- 

TBB  or  Deceased. 
In  proaecntion  for  murder,  defended  on  the 
grouDd  that  accused  was  attraapting  to  arrest 
deceased  for  an  assault  to  rap*  Us  sister, 
evidence  of  deceased's  general  diaractw  in  any 
re^tect  was  not  admisttue. 

2.  Homicide  «39l68G9— Bvideitob— Adhibsi- 

BILITT. 

In  prosecuti<Ri.  for  murder,  tbe  fact  that  a 
prosecution  was  pending  against  deceased  fw  an 
assault  to  rape  accused's  sister,  was  imma- 
terial, 

8.  Cbiional  Law  <8s=»448{10)  —  Evidence — 

CONOLUBIONB  OF  WiTnESSES. 

Questi<ai  vhetber  deceased  seemed  to  have 
certain  things  on  his  mind  was  obJectlonaUe,  as 
calling  for  a  omdusion      a  witness. 

Ai^al  from  Circuit  Court.  De  Kalb  Coun- 
ty; W.  W.  Haralson,  Judge. 

Curtis  Stoner  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

Hunt  &  Wolfes,  of  Ft.  Payne,  for  appellant 
F.  Loyd  Tate.  Atty.  Qen,,  and  Ebumett  S. 
Thlgpen,  Asst  Atty.  Q&l,  for  the  State. 

BROWSE,  P.  J.  tt]  There  is  no  evidence 
showing  or  tending  to  show  that  the  killing 
involved  in  this  case  was  done  in  tbe  resist- 
ance of  force  attempted  or  threatened  by  the 
deceased  against  the  life  or  person  of  the  de- 
fendant or  his  sister.  The  sole  theory  of  the 
defense  Interposed  was  that  Ctoodwln  was 
shot  by  the  defendant  In  an  attempt  to  ar- 
rest him  for  a  felony  committed,  an  assault 
with  Intent  to  rape  defendant's  sister,  and  at 
tbe  time  the  fatal  shot  was  fired,  the  de- 
ceased was  fleeing  from  the  scene  of  the  al- 
lied crime,  and  from  the  defendant  There 
is  therefore  no  predicate  to  Jutl^  the  intro- 
ductlMi  of  evidence  of  tbe  deceased's  general 


character  In  any  respect  Wigmore's  Evi- 
dence, {  246;  Green  v.  State,  143  Ala.  2,  89 
South,  362;  Sims  v.  State,  139  A>a.  74.  36 
South.  188,  101  Am.  St  Bep.  17;  Bodgera  r. 
State,  144  Ala.  32,  40  South.  572. 

The  testimony  of  the  witness  De  Jamette 
showed  that  he  had  po  personal  knowledge 
as  to  wbere  the  defendant  was  standing  when 
be  fired  on  the  deceased,  and  the  ruling  of 
tbe  court  on  the  solidtor'a  objection  to  the 
statement  of  this  witness,  to  wit,  "that  the 
distance  from  where  the  track  showed  where 
Stoner  was  standing  was  about  20  yards 
from  the  spring  path  going  across  tbe  path 
from  the  hog  pen,"  was  free  from  error. 

[2, 3]  The  ftct  Ibat  a  prosecntltm  was 
pending  against  the  deceased  for  an  assault 
with  Intent  to  rape  was  <dearl7  immaterial 
to  the  Issues  In  this  case.  The  question  to 
the  witness  Crane  "if  Gkwdwin  seemed  to 
have  things  of  tbat  sort  on  his  mind"  called 
for  a  condnsion  ct  the  witness  and  waa  other- 
wise objectionable. 

This  disposes  of  all  the  queaticms  presented 
on  tills  appeaL 

We  find  no  error  In  the  record,  and  tlia 
judgment  Is  afflnned. 

Affirmed. 


CONTINENTAL  GIN  CO.  v.  BDMONDSON. 

a  Div.  426.) 
(CTourt  of  Appeals  of  Alabama.   May  14^  191&) 

L  PLKADinO     «5>12  —  liATTEBS  WiTHIM 

Knowledge  of  Advebsb  Party. 
In  detinue  for  macbinery,  defendant's  ptea 
that  plaintiff  isractlced  fraud  and  made  amrm- 
ative  represSDtatlMis  of  fact  through  its  agent, 
and  that  by  reason  of  such  fraud  defendant  was 
deceived  in  ezecution  of  paper,  upcn.  which 
plaintiff  rdied  for  title  or  right  of  possession, 
was  demurrage,  where  it  did  not  aver  name  of 
plaintiff's  agent ;  it  f>eiQg  immaterial  Ibat  pblln* 
tiff  knew  the  name  of  its  agmt. 

2.  Pleading  4=9»400(8)  —  Waxtb  or  Objec- 
tions TO  Pl^A. 
Where  issue  is  Joined  on  a  plea,  however  er- 
roneous, the  court  will  not  be  pat  in  error  for 
permitting  testimtMiy  sustaining  tbe  issues  as 
made,  aulas  unrecovenble  damages  are  daimed. 

Appeal  teom  Circuit  Ooart;  SKowah  Coim- 
ty ;  John  H.  Disqne.  Judge. 

Action  in  detinue  for  possesslw  of  ma^ 
cblnery  by  the  Cwtlnental  Oln  Company 
against  S.  W.  Ednumdson.  Judgm»t  tor  de- 
fendant and  plabittir  appeals.  Bereraed  and 
remanded. 

Inzer  &  Ijaev,  of  Gadsden,  fiiw  appellant. 
B.  O.  HcOord,  of  Gadsden,  for  ajMtellee. 

SAMFOBD.  J.  [1]  To  tbe  complaint  as 
filed  the  defendant  filed  aeveral  pleas,  among 
them  being  plea  6  as  follows: 

"Tbat  the  plaintiff,  for  the  title  or  right  to 
posseBsion  in  and  to  the  property  sued  for, 
relies  upon  a  mortgage,  note,  or  instrument  in 
the  nature  of  a  lien,  which  mortgage,  note,  or 
instrument  was  obtained  from  mis  defendant 
by  misrepresentation  and  fraud  in  tUs:  Plain - 
tiff's  agent,  officer,  or  Mrrant  to  w&om  said 
mortgage,  note,  or  instrument  was  given,  and 
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who  mm  at  Uie  time  MsUng  for  plaintifl  ydOt- 
in  th«  scope  and  line  of  nifl  dutiei  as  Buch 
Bgent,  offlcer,  or  servant,  represented  to  the 
defendant  who  is  and  waa  an  igDorant  and 
■wntaUy  vreaponalble  penoii»  and  who  did  not 
understand  and  could  not  read  said  mortage, 
note,  or  instrument,  that  it  was  merdr  a 
plain  waire  note  for  r^win  to  be  made  itpon 
certain  machinery,  to  wit,  certain  ^ns  and 
eonipment  belondiur  to  the  defendant,  which 
piaintilf  either  had  already  repaired  or  had 
agreed  to  repair,  and  plaintiff  avers  that  said 
paper  ao  signed  by  him  wsa  a  mortgage,  note, 
or  instrument  in  the  nature  of  a  lien  not  only 
on  the  machinery  repaired  or  to  be  repaired, 
but  embraced  and  covered  other  macminery 
bought  by  piaintilf  and  fally  paid  for  by  the 
defendant,  and  defendant  was  thereby  deceiv- 
ed, misled,  and  induced  to  sign  said  paper  by 
false  representation  as  to  its  contents." 

This  plea  was  demurred  to,  the  demur- 
rers oT^rnded,  and  this  action  of.  the  court 
is  here  assigned  aa  error.  Where  it  Is  aver- 
red that  the  plaintiff  practiced  fraud  and 
made  afflrmatlTe  ntisrepresoitatlons  of  fact, 
through  ita  agent,  and  that  by  reason  of  such 
fraud  defendant  was  misled  and  deceived  in 
the  executi<m  of  the  paper,  the  name  of  the 
plainttfTs  agent  so  acting  abotild  be  arerred, 
and  the  fact  that  such  person  was  plainCUTs 
agent,  and  that  plaintiff  therefore  knew  his 
name  and  identity,  constitutes  no  excuse  for 
the  failure  to  aver  the  name  of  sudi  person. 
Plnkston  r.  Boykln,  180  Ala.  488,  80  South. 
398,  third  headnote.  The  demurrer  raised  this 
objection  to  plea  6  and  dionld  bave  been  su** 
talned. 

[2]  Under  the  issues  as  made  by  the  plead- 
ings, the  various  rulings  of  the  court  upon  the 
admiseiblUty  of  testimony  were  without  error. 
It  lias  often  been  held  by  this  court  end  the 
Supreme  Court  that  where  issue  Is  joined  on 
a  plea,  however  erroneous,  tiie  coort  will  not 
be  put  in  error  for  permitting  testimony  sus- 
taining the  issues  as  made,  unless  unrecorer^ 
able  damages  are  daimed.  In  wlilt^  event  the 
qnefltioo  may  be  raised  b^  motlm  to  strike 
Budi  damages  from  tbs  complaint,  objection 
to  the  eTldeno^  or  by  diarges  requested  in 
writing. 

Fmr  the  error  pcdnted  oat,  the  Judgmeat  la 
rerersed.  and  tbe  cause  Is  remanded. 
Reversed  and  remanded. 


GEPHTTS  V,  STATE.    (4  Dlv.  560.) 
(Court  of  Appeals  of  Alabama.  June  20,  lOlS.) 

1.  EHBEZZUHXnT  BX-AOENT. 

Fraudulent  oonvmion  of  money  paid  to  an 
agent  for  a  particular  purpose  ctmstitutes  em- 
bezzlement under  the  statute. 

CEd.  NotsT— For  other  deBnltiuiB,  see  Words 
and  PhrasMi  First  and  Seeoad  Serisa,  Bhobeade- 
ment.] 

2.  Ekbbzzexhbnt  •s>28— Dmvn— Pbokub 

TO  Repat  Monet. 
It  is  no  defense  to  a  charffe  of  embezzlement 
hr  an  agent  that  after  the  offense  was  comi^et- 
ed  deferauit  promised  to  repay  the  money  em- 
Tcrted* 

Appeal  from  Circuit  Court,  Barbour  Com^ 
tj;  J.  S.  Williams,  Judge. 


Ada  Cephus  was  convicted  of  embeselement, 
and  appeals.  Affirmed. 

Guy  W.  Winn,  of  Olayton,  tor  appeUant 
F.  Losrd  Tiate,  Atty.  Gen.,  tor  tiie  Stateu 

SAM  FORD,  J.  [1]  There  was  evidence  on 
the  part  of  the  state  which.  If  believed,  tend- 
ed to  show  that  the  defendant  waa  the  agent 
of  one  Bruna  McLeod  for  a  particular  pur- 
pose; that  there  was  paid  to  the  defendant 
by  virtue  of  this  agency  the  sum  of  $15; 
that  the  defendant  did  not  use  the  money  for 
the  purpose  contemplated,  but  fraudulently 
converted  it  to  her  own  use.  The  forgoing 
coDstltutea  enkbezzlonent  nnder  our  statutes. 
Pnllam  v.  State,  78  Ala.  81,  60  Am.  Rep.  21. 
It  was  shown  that  the  transaction  was  in 
Barbour  county,  lliere  being  evidence  to 
sustain  the  material  ingredients  of  the  of- 
fense as  diarged,  the  court  did  not  err  In  re- 
fusing to  give  at  the  request  of  the  defendant, 
the  afflrmatlrB  charge. 

1 2]  The  fact  tjiat  aftn:  the  agency  agree- 
ment, turning  ovw  the  mon^  under  the 
agen<7,  and  the  failure  of  the  ag«it  to  use 
the  money  as  directed,  the  agent  promised 
to  repay  the  $15  to  the  principal  would  not 
entitle  the  defendant  to  the  affirmattve 
diarge.  ^the  crime  bad  bem  c<Hnpleted,  was 
against  the  state,  and  no  individual  would 
have  the  right  to  waive  the  prosecution. 

Th^  Is  no  error  In  the  reoord,  tnd  the 
Judgment  la  affirmed. 

Affirmed. 


Ez  parte  MOONETHAM.    (6  Div.  400.) 

(Oourt  of  Appeals  of  Alabama.   Hay  14,  1918.) 

Appi:al  and  Ebbob  «=>361{2>— Statement  fob 
Appeai,. 

Appeal  of  one  apfd;ring  for  pn^bltion  will 
be  dismissed,  there  being  nothmg  other  than 
an  order  granting  respondent's  motion  for  new 
trial  after  writ  was  granted  that  will  support 
appeal,  and  appellant's  statement  for  appeal 
being  that  be  appeals  from  judgment  denyhig 
writ 

Appeal  from  Circuit  Conrtt  Cullman  Coun- 
ty ;  O.  Kyle,  Judge. 

Petitlw  by  W.  J.  Mooneyham  for  writ  of 
prohibition  to  the  county  court  After  writ 
was  directed  to  be  Issued,  new  trial  was  or- 
dered, and  petitioner  appeals.  .  Aiq;>eal  dis- 
missed. 

See,  also,  73  South.  900. 

3.  P.  Lockwood,  of  Cullman,  for  appelant. 
A.  A.  Griffith  ^nd  Paine  Denson.  both  of 
Cullman,  for  appellee. 

BBOWN,  P.  J.  The  reoord  filed  hard  shows 
that  the  trial  court,  on  first  amslderation  of 
the  case  as  presented  on  the  reapcmdent's  de- 
murrers to  the  petition  for  the  writ  of  prohi- 
bition, overruled  the  demurrers,  and,  t3ie  re- 
spond^t  declining  to  plead  further,  tixe  pray- 
er of  the  petitim  was  granted,  and  a  writ  of 
pnAiUtion  directed  to  issue  to  the  county 


^saXW  other  cases  see 


same  toplo  and  XCBT-NUHBSB  la  all  K^r-Nnmbved  Dlgesta  and  ladeze* 

Digilized  by 


Google 


198 


79  SODTHBRN  BEPORTKB 


(Ala. 


coart  restraining  that  court  from  proceedli^ 
farther  with  the  trial  of  the  appellant 

On  a  snbseqaent  day  of  the  term,  on  hear- 
ing the  rcBpondfflit's  motion  for  new  trial,  the 
following  order  was  entered: 

"On  this  24th  day  of  October,  1917,  come 
the  parties  by  attorneys,  and  thereapon,  said 
motioii  beioff  snbmitted  to  the  court,  and  duly 
considered  and  onderatood  by  the  court,  it  is 
ordered  and  adjudgM  by  the  court  that  said 
.motion  be  and  Sa  hereby  granted,  and  the 
judgment  heretofore  rendered  in  this  cause  1b 
hereby  set  aside,  and  held  for  naught,  on  au- 
thority of  Alford  T.  State  ex  rel.  Atty.  Gen- 
eral, 170  Ala.  179,  64  South.  218,  Ann.  Gas. 
1912G,  10^  It  is  farther  ordered  and  ad- 
judged by  the  court  that  said  W.  J.  Mooney- 
ham  be  and  he  hereby  is  taxed  with  the  costs 
of  this  proceeding  in  this  motioD  as  well  as 
in  the  original  case,  and  that  the  defendant 
have  and  recover  of  the  said  W.  J.  Mooner- 
ham  the  costs  of  this  motion,  as  well  as  in  the 
original  case,  for  which  let  execution  issue." 

Hie  statement  and  praya  for  m»peal  la: 

"Belator,  W.  J.  Mooneyham,  appeals  to  the 
Court  of  Appeals  of  Alabama,  from  the  judg- 
ment and  order  of  the  eald*  circuit  court,  dis- 
allowing and  denyinc  the  writ  of  prohibition, 
mandamus,  etc.,  in  his  favor,  and  against  Hon. 
Fred  J.  BuclHnann,  Judge  of  the  county  court 
of  Collmou  county,  Ala.:  and  he  hereto  at- 
taches his  bond  herein  for  the  costs  of  the 
said  Court  of  Appeals." 

This  statement  Is  sufficient  to  show  tbat 
the  appeal  here  is  not  from  the  order  grant- 
ing the  new  trial,  and  there  is  no  other  order 
or  judgment  shown  by  this  record  that  will 
sustain  the  appeal.  Tb»  appeal  is  therefore 
dismissed. 

Appeal  dismissed. 


STATE  T.  BliAOKWELL.   (6  Dir.  471.) 
(Court  of  Appeals  of  Alabama.   April  9.  191S. 
Bebearing  Dviied  Hay  7,  1918.) 

.1.  STATtJTEB  «=>64(6)— PABTIAL  iNVALlDrrT— 

Effect— Desertion. 

Elimination  from  Acta  1915,  p.  660,  relative 
to  protection  of  women  and  children  from  deser- 
tion and  nonsupport,  of  the  part  of  section  1,  as 
to  payment  to  probation  officer  by  county,  in- 
valid Mcause  not  within  the  title,  held  to  leave 
an  act  complete  In  itself  and  enftnxieable,  whidi 
will  tiierefore  be  upheld. 
2.  Statctbs  ^118(1)— Titijb—Desebtion. 

Titie  of  act  '(Acta  1916^  n.  560)  relative  to 
proteeti<m  of  women  and  aiUren  from  deser- 
tion, declaring  a  misdemeanor,  prescribing  pen- 
alty, and  providing  for  probation  offico^  aeld 
to  embrace  but  one  subject,  sufficiently  ex- 
preoaed. 

Appeal  from  Circuit  Conrt,  Walker  Coun- 
ty; J.  J.  Curtla,  Judge. 

Alvin  Bla<AweU  was  charged  with  deset^ 
tion  of  his  wife,  and  from  an  order  sustain- 
ing demurrer  to  the  affidavit,  the  State  ap- 
peals. Beversed  and  ronanded. 

The  def^dant  was  arrested  on  a  warrant 
based  upon  an  affidavit  charging  him  with 
desertion  of  his  wife  without  providing  her 
wlQi  means  of  support;  she  being  at  the  time 
In  necessitous  or  destttnte  drcumstances. 
Upon  the  trial  <tf  the  case  In  ttie  drcnlt  court 


the  defendant  demurred  to  the  affidavit,  rais- 
ing the  questim  that  the  act  of  1915  (page 
560)  under  which  the  prosecatl<Mi  arose  was 
in  vlolatl(ni  of  section  45  of  the  Constitution. 

F.  Loyd  Tate,  Atty.  Gen.,  David  W.  W. 
FuUer,  Asst  Atty.  Gen.,  and  W.  F.  Findi,  of 
Jasper,  tot  the  State.  Ia  D.  Gray,  at  Jaspw. 
for  appeUe& 

SAMFORD,  J.  [1]  A  part  of  section  one 
of  this  act  has  already  been  declared  uncon- 
stitutional (Board  of  BeveDue,  etc.,  v.  State, 
[Sup.]  76  South.  388),  but  It  was  expressly 
said  In  the  majority  opinion  In  that  case 
that  the  remainder  of  the  act  was  not  af- 
fected by  the  decision.  We  are  of  the  <H;>ln- 
lon,  when  that  part  of  the  act  is  dlminated, 
that  it  leaves  an  act  complete  In  itself  that 
can  be  enforced.  Whatever  that  is  a  fact, 
the  act  vriU  be  upheld.  State  v.  Davis,  130 
Ala.  148,  SO  South.  344,  89  Am.  St  Bep.  23. 

[2]  The  titie  to  the  act  Is  as  follows: 
'^0  protect  women  and  children  from  deser- 
tion and  nonsupport  by  husbands  and  parents; 
making  tt  a  misdemeanor  for  a  husband  to  de- 
sert or  neglect  to  provide  for  the  support  of 
his  wife,  or  for  a  parent  to  desert  or  to  neg- 
lect to  provide  for  the  support  of  his  or  her 
child,  or  children,  under  tiie  age  of  sixteeo 
yesrs;  prescribing  the  penalty  therefor,  and 
making  provisions  for  the  apprehension  and 
punishment  of  persons  convicted  of  nonsup- 
port or  desertion;  and  providing  for  the  tak- 
ing of  recognisances;  *  *  •  also  pro-riding 
for  the  forftiture  and  enf<»««nent  of  said  re- 
cognizances; and  providing  for  the  apimint- 
ment  of  probatitm  officers  and  prescritnng 
their  daties  and  powers;  and  making  chiefs  of 
police  and  sberms  and  other  peace  offleers. 
probatitm  officers,  in  certain  contingendes, 
and  designating  the  courts  iriileh  shall  have 
Jurisdiction  of  sudi  matten."  Wge  BOIK  Acts 
1915. 

Tills  title  embraces  but  one  subject,  whidi 
Is  Buffldently  expressed.  Board  of  Revenue, 
etc.,  V.  State  ex  rd.  GampbeU,  163  Ala.  441, 
50  South.  972,  and  authoritias  there  dted.  It 
follows,  therefore,  that  the  Judgment  of  the 
drcott  court  must  be  reversed,  and  the  canse 
remanded. 

Beversed  and  remanded. 


G.  W.  PHALIN  liUMBEB  00.  v.'BELCHER. 
(2  Dlv.  172.) 

(Court  of  Appeals  of  Alabama.   May  14^  191&) 

Appeal  ano  Ebkob  9=>544(i)— NKCESsnr  op 
Bill  of  Exceptions— Amendment  oi"  Com- 
plaint. 

In  the  absence  of  bill  of  exoeptitNi^  the 
court's  acti(«  on  motioi  not  in  writing,  to  al- 
low amendmoit  of  eoovlain^  Is  not  presented 

for  review. 

AH>eaL  fn»n  Circuit  Ooor^  Bibb  Cooatr; 
B.  M.  MlUer,  Judge. 

Action  In  detinue  by  the  O.  W.  Phidln 
Lumber  Company  against  H.  A.  Bddmr,  for 
the  recovery  of  personal  property.  From  a 
judgment  Cor  defendant;  xdalntlff  ivpaals. 
Affirmed. 
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S.  D.  &  a  D.  Locu,  nt  OenterrUle,  ftur 
UVellaot.  LftT«nder  &  ^nionvsm,  of  Genteiv 
rillev  for  appelleo. 

SAMFOBD,  J.  This  appeal  Is  on  the  rec- 
ord, without  bill  or  exceptions,  and  sets  out, 
after  the  orgaob^on  of  the  court,  the  sum- 
mons and  complaint  markad  eoecutod  Septem- 
ber 5,  191G;  broosht  In  the  name  of  G.  W. 
Phalin  Lumber  Conumny,  a  corporation,  an 
amended  complaint  In  the  name  of  George  W. 
Phalin,  doing  business  as  the  Geo.  W.  Pimlin 
Lomber  Company,  filed  Febmary  20,  lUlT ;  a 
plea  of  nol  tlel  corporation,  filed  September 
28, 1918. 

"In  tlie  absence  of  a  bill  o(  exception  {the 
motiOD  not  being  it£  writing),  a  motion  to  allow 
tn  amendment  to  Uie  complaint,  and  the 
court's  action  thereim,  is  not  presented  for  re- 
view." McCrary  t.  Brown,  lS7  Ala.  51SL  00 
South.  402. 

There  Is  no  error  In  tbe  record,  ftnd  ttift 
jndsmrat  Is  afflnoed. 
Afflrmed. 


UASON  T.  BTATID.   (7  Dir.  541.) 

(Coozt  of  Appeals  of  Alsbamw,   Jvne  29^  1018.) 

HOUCIDE  «=>190(7>— BVIDBNCI)— Uncohicuhi- 
CATTD  THRCATB. 

Where  sdf-defense  is  shown,  aridence  of  re- 
cuit  nncommonicated  threati  is  admisrfble  to 
■how  purpose  of  attack.    Dvidoiee  <A  such 

threats  is  frequently  admissible  in  corroboration 
of  commonicated  threats;  and.  where  It  is  doobt- 
fol  which  party  was  aggressor  evidence  of  nn- 
commimicated  threata  la  admissible. 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty; J.  El.  Blackwood,  Judge. 

Andy  Uaawm  was  omvicted  of  manslani^ter 
In  tbe  first  d^re^  and  he  appeals.  Berersed 
and  remanded. 

me  defieiHlant  was  Indicted  for  nrard^  In 
the  first  degree^  and  upcm  tlie  trial  was  con- 
victed of  manslaughter  In  the  first  degree 
and  saitenced  to  ten  years  In  the  pcsiltenU- 

U  B.  Balneiy  and  Thoa.  H.  Stephuis,  both 
of  Gadsdoo,  for  appellanL  F.  Loyd  'S^Xa, 
Atty.  Gai.,  and  David  W.  W.  Vnller*  Asit 
At^.  Gen.,  for  the  State. 

8AM70RI>,  J.  During  the  trial  th««  was 
erldence  offered  and  admitted  by  the  court 
tending  to  show  that  the  day  bef(»«  the  fatal 
difficulty  the  deceased  had  made  threats 
against  the  defendant.  After  the  evidence 
was  closed,  at  tbe  suggestlm  of  the  court, 
tbe  solicitor  moved  the  court  to  exclude  all 
of  the  testimony  relating  to  the  threats  made 
by  the  deceased  against  the  defendant  up(Hi 
the  ground  that  these  threats  had  not  been 
shown  to  have  been  cnnmanlcated  to  the  de- 
fendants To  this  ruling  of  the  court  the  d»- 
fendant  tiMo  and  there  duly  and  l^lly  ex- 
cepted. 

There  was  evldflaioe  tor  the  defendant 
wUdi,  U  b^ered,  tuided  to  show  that  at 
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the  time  of  the  kUUng  the  deceased  was  mak- 
ing siKue  donrastration  or  orerf  act  of  at^ 
tack,  under  such  drcumstances  as  would  au- 
thorize the  defendant  to  strike  In  self-dfr- 
fense;  Since  the  ease  of  Boberts  v.  State,  68 
Ala.  IS^  the  doctrine  has  been  w^  estab- 
lished In  this  state  that,  irtme  a  case  of 
sdf-defense  la  shown,  erldeoce  v/t  uncom- 
munlcated  threats  recently  made  is  admissi- 
ble for  the  purpose  of  diowlng  the  quo  anlmo 
of  such  demonstratloa  or  attadr,  and  also 
evidence  of  nncommunlcated  threats  Is  fre* 
qnently  admissible  In  corrcAwratlon  of  com- 
municated threats  whidi  have  been  admitted ; 
and  where  It  Is  doubtful  whldh  party  com- 
menced the  dlfilculty.  evidence  of  such  threats 
Is  admissible  to  show  who  was  the  probablo 
a^pressor.  Roberts  v.  State,  supra;  Bldgell 
V.  State,  1  Ala.  App.  ft4,  55  South.  327 ;  How- 
ard V.  State,  172  Ala.  402,  65  South.  255,  34 
L.  B.  A.  (N.  S.)  090;  WUson  v.  State,  171 
Ala.  25,  54  South.  672;  Crumpton  v.  State, 
167  Ala.  4,  52  South.  606;  Turner  v.  State, 
160  Ala.  40,  49  South.  828;  Hammond  v. 
State,  147  Ala.  79,  41  South.  761. 

The  other  exceptions  presented  by  the  rec- 
ord will  probably  not  arise  upon  another 
trial,  but  for  the  error  pointed  out,  the  judg- 
ment Is  reversed,  and  the  cause  Is  remanded. 

Berersed  and  remanded. 


BBEWEB  T.  STATB.   (8  Dlv.  001.) 

(Oourt  of  Appeals  of  Alabama.  June  2d,  1S18.) 

t.  Obiuihai.  Iaw  »=all70(4)— HABifLBaB  Ear 
BOB— Exclusion  or  Evidence. 
Buling,  in  prosecution  for  robbery,  sustain- 
ing (^jectioD  to  defendant's  question  to  state's 
witness,  whether  be  took  them  all  to  be  drinking, 
was  harmless  to  defendant,  where  witaeas  im- 
mediately afterward  testified  he  thought  they 
were  drinking,  but  did  not  see  or  amell  wbiaky, 

2.  Criminal  Law  ^»382  —  Iioutebial  Eti- 

DENCB. 

Evidence  <tf  justice  of  the  peace,  attempted 
to  be  introduced  by  defendant  as  to  whetbor  Im, 

as  justice,  examined  into  chaise  on  comidaStt 
made  by  party  alleged  to  have  been  robbed,  was 
properly  ezc^oded  as  immaterial. 

3.  BOBBKBT  ^>2S(l^IlOIATXBIAL  EVIDENCE. 

In  prosecutltm  for  robbery,  court  properly 
refused  to  permit  inquiry  into  questiMi  whether 
person  robbed  was  a  drinking  man  w  not;  point 

not  being  materiaL 

4.  Cbiuinal  Law  «=>250— Jubxsdxcixon  or 

JUBTICB— ROBBEBT. 

A  Justice  of  the  peace  has  no  jnrMietlon 
finally,  to  try  and  determine  a  charge  of  rob- 
bery. 

5.  Witnesses  <S=>236(4)— Exahzkatxon-^h- 
DEFiNiTE  Evidence. 

In  prosecntion  for  robbery,  trial  court's  re- 
fusal to  permit  to  be  asked  a  witness  a  question 
as  to  what  business  defendant  was  in  after  he 
fled,  was  proper,  question  being  indefinite,  and 
answer  sought,  as  stated  by  defendant  after  rul- 
ing, being  hkewise  indefinite. 

App»il  from  Circuit  Cour^  Lauderdale 
County ;  O.  P.  Almon.  Judge. 

Ed  Lee  Brewer  was  convicted  tA  robbery, 
and  he  appeals.  Affirmed. 
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Paul  Hodges,  of  Florence,  for  appellaBt. 
F.  Loyd  Tafe,  Atty.  Gen^  and  Bmmett  8. 
nilgpoi.  Asst  Atty.  Qeti^  for  the  State. 

SAMFORD,  J.  [1]  On  the  cros»«xamlna- 
tlon  of  one  Swena,  a  witness  for  the  state, 
the  defendant  aedced  this  question,  **You  took 
them  all  tn  be  drinking?"  to  which  question 
the  court  sustained  an  objection.  It  is  con- 
tended by  the  def«idant  that  the  answer  to 
this  question  would  have  shed  some  Ugbt  on 
the  intention  of  the  defendant  We  cannot 
see  its  relevancy,  but  in  any  event  the  ruling 
was  without  injury,  as  the  witness  immedi- 
ately afterward  testified  that  he  thought  they 
were  drinking,  but  that  he  did  not  see  any 
whisky  or  smell  any. 

[2,  3]  On  the  examination  of  Squire  Nobley, 
a  justice  of  the  peace,  the  defendant  attmpt- 
ed  to  prove  that  he  as  justice  of  the  peace 
examined  Into  the  charge  upon  a  complaint 
made  by  Henderson  Hough,  the  party  alleged 
to  have  been  robbed.  This  evidence  was  not 
material  to  any  issue  In  the  case  then  pending 
and  was  properly  excluded.  Whether  Hen- 
derson Hough  was  a  drinking  man  or  not  was 
not  a  material  issue  In  the  case,  and  the 
refusal  of  the  court  to  permit  an  Inquiry  to 
that  effect  was  without  error. 

[4]  The  defendant  offered  to  prove  that  the 
d^endant  had  been  tried  by  the  justice  of  the 
peace  and  acquitted.  The  court  properly  re- 
fused to  admit  this  evldmce.  There  was  no 
plea  of  former  Jeopardy,  and  if  such  a  plea 
had  been  Interposed,  it  wonld  have  been  of  no 
avail,  as  the  justice  of  the  peace  was  without 
jurisdiction  to  finally  try  and  determine  a 
dbarge  of  robbery. 

[f]  There  was  eridace  toidlng  to  diow 
that  shortly  after  the  crime  Is  aUeged  to  have 
beoi  committed  the  defendant  fled.  The 
deputy  who  went  to  Padacah,  Ky^  to  bring 
the  defendant  back  to  Alabama,  while  being 
examined  as  a  witness,  was  asked  if  he  knew 
"what  bnslnesB  the  defendant  was  In."  Upon 
objection  being  sustained  to  this  queatlffii,  the 
defendant  stated  that  the  question  was  asked 
for  the  purpose  of  showing  that  the  deCendant 
was  playing  on  a  boat  coming  right  to  Flor- 
enOBw  The  oourt  sttll  reused  to  x>ermit  the 
question  to  be  aalwd.  Tbo  question  was  In- 
dellnite,  and  the  answer  sought  was  indefinite' 
and  hence  the  ruling  of  the  oourt  was  without 
error.  Besides,  the  next  answer  of  the  wl^ 
ness  discloses  that  he  was  without  knowledge 
as  to  this  fact,  as  he  testified  that  he  was  told 
at  Padueah  that  the  defendant  was  working 
on  the  streets  of  that  place.  The  court  per- 
mitted the  def^dant  to  go  fully  Into  his  acts 
and  doings  In  order  to  explain  bis  flight,  and 
the  fullest  latitude  to  which  the  defendant 
was  entitled  was  allowed  defendant's  attor- 
ney In  the  cross-examination  of  state's  wit- 
nesses. 

We  have  examined  the  entire  record,  and 
find  no  error  prejutUdal  to  the  defendant,  and 
the  Judgment  la  therefore  affirmed. 

Afilrmed. 


WESTERN  UNION  TELEOBAPH  00.  T. 
STEWABT.   (SDiv.  2790 
(Court  vt  Appeal  ol  Alabama.  Jmie  29,  TifflS.) 

1.  Damagxs  ^23  -^Brkach  o»  Oortbact— 

CoNTElfPLATTOW    OT  PABTIES. 
Damages  for  breaiA  of  contract  shoald  b« 
such  aa  may  fairly  %Dd  reasonably  be  sapposed 
to  have  been  in  nmtemtdaticMi  ot  partiw  at  In- 
ception of  contract  as  possible  result  of  breach. 

2.  Telgobaphs  and  Telephonm  4=»67(4>  — 
Failure  to  Dblivkb— Damaoes— G^irasu- 

PLATION  OF  PABTira. 
No  l^cal  obUgatioD  resting  on  sendee  of 
telegram  annonncing  death  to  come  aa  reqaeeted, 
in  sender's  suit  for  failu^  to  deliver  It  cannot 
be  said  with  legal  certainty  that  damages  to 
sender  through  voluntarily  d^aying  funeral  were 
within  contemplation  of  parties. 

3.  Words  and  Phbabes  —  "AHeuisn"  —  "In- 

CONVENIKNCa"  —  "ANNOTAJtCB'*  —  "HaBASS- 
MENT." 

"Angnish,"  "inoonvenlHice,"  "annoyance," 
and  "harassment*  are  not  synonymous  terms. 

[Ed.  Notev— Fm>  other  deflnltkms,  see  Words 
and  Phrases,  First  and  Second  Serua,  AngniBh; 
Annoyance;  Second  Serieik  Inconvenience.] 

Appeal  from  City  Court  of  Birmingham; 
Chas.  W.  Ferguson,  Judge. 

Action  by  Ike  Stewart  against  the  Western 
Union  Tdegraph  Gonvany.  From  Judgmmt 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Action  br  plaintiff  tor  damages  tor  breach 
a  contract  to  deliver  a  telegram.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 

Beddow  A  Oberdorfer  and  Louis  Berko- 
wltz,  all  of  Birmingham,  for  appellant.  For- 
ney Johnston  and  W.  B.  O.  Oocke^  both  of 
Birmingham,  for  appellee. 

PER  CURIAM.  The  plaintirs  wife  died 
In  an  infirmary  In  Birmingham  at  2:55  p.  lu. 
on  the  17th  of  the  month.  Shortly  after  3 
o'clock  plalntiS  sent  the  following  telegram 
to  his  aunt  In -Blount  Springs,  30  miles  away: 
"Mary  died  this  p.  m.  Please  come  at  once." 
The  aunt  lived  about  1%  miles  from  defend- 
ant's office  outside  of  the  free  delivery  zone, 
but  at  8  p.  m.  defendant  told  plaintiff  over 
the  tel^hone  that  the  telegram  had  been  de- 
livered. A  train  passed  Blount  Springs  going 
to  Birmingham  at  5:55  p.  m.,  one  at  night, 
one  about  9  a.  m.,  and  several  during  the  dtty. 
The  telegram  was  not  actually  delivered  un- 
til about  8  o'clock  of  the  18th.  There  was  no 
evidence  that  the  aunt  mude  any  effort  to  go 
to  Birmingham,  after  receiving  the  tel^ram, 
or  that  she  would  have  gone  had  the  tele- 
gram been  delivered  on  the  day  It  was  sent. 

fllie  complaint  ori^nally  claimed  damages 
for  mental  pain  and  inconvenience,  but  by  a 
statement  of  deftodajit's  oounael  in  open 
court  during  the  trial  and  by  a  charge  ot  the 
court  following  that  statement  the  claim  for 
mental  pain  was  eliminated.  It  was  shown 
by  the  testimony  of  plaintiff  that  by  reanou 
of  the  fact  that  his  aunt  did  not  come  the 
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foneral  wu  tfdayed  one  day;  that  the  body 
was  then  pUoad  od  the  train,  carried  through 
Blount  Springs  to  Decatur  and  buried;  that 
no  farther  effort  was*  made  to  communicate 
wltti  tbB  aunt;  that  the  Callure  of  tiie  aunt 
to  come  dM  not  delar  the  preparation  for 
the  funeral;  and  that  the  delay  was  "Inst  be- 
canse  he  wanted  his  aunt  there  and  wanted 
■ome  mraajr  ont  ot  her.** 

[1,2]  Under  the  Issoea  upon  wblA  this 
ease  was  tried,  we  can  eliminate  tmn  our 
consideration  all  tiiose  auflioritles  involTliig 
t  reeoTwy  of  damacee  fbr  mental  ansulali* 
Ihe  claim,  then.  Is  for  damages  for  the 
amomit  paid  for  the  telegram  and  inconvaiT 
lence  caused  by  the  breach  of  the  contract  to 
dellTer.  Olie  rule  is  well  establldied  ^t 
when  two  parties  hare  made  a  contract  which 
UM  of  them  has  broken,  the  only  damages 
wbldi  the  other  onght  to  hare  for  sndi  breach 
should  be  such  as  may  fairly  and  reastmably 
be  sopposed  to  hare  been  In  the  contempla- 
tion of  the  parties  at  the  Inception  of  the 
contract,  as  the  possible  result  at  its  breach. 
W.  D.  T.  Co.  T,  McMorriSi  168  Ala.  563,  4& 
South.  349,  132  Am.  St  Hep.  46.  The  loss 
cannot  be  aald  to  have  been  In  C(Mitcmplatl<m 
of  the  parties  when  there  was  no  legal  cer- 
tainty that  the  loss  would  not  still  hare  oe- 
aured  even  if  the  oranpany  had  performed 
its  duty.  37  Cfy&  p.  1768;  W.  U.  T.  Ca  t. 
tfcHorris,  168  Ala.  663-^79,  48  South.  849, 
132  Am.  St.  Rep.  46;  Bright  v.  W.  U.  T. 
Co^ia2N.  G.326.43S.D.S41;  Hancock  v. 
W.  v.,  137  N.  O.  497,  40  S.  E.  962.  68  L.  R. 
A.  403.  There  b^g  do  legal  obligation  upon 
the  sendee  of  this  t^egram  to  act,  it  cannot 
be  said  with  legal  certainty  that  the  loss 
was  within  the  contenq»lation  of  the  parties 
when  the  contract  waa  entered  Into.  87  C^c 
p.  1758. 

While  it  may  well  be  doubted  whether  a 
recovery  can  be  had  for  Inconvenience  in 
a  case  8U(^  as  this,  where  all  arrangements 
for  the  funeral  were  made,  lndq>endent  of 
the  soidee  of  the  telegram,  and  the  delay 
was  voluntary  on  the  part  of  the  sender  ex- 
cept for  the  psych(dogical  restraint  caused  by 
a  desire  to  have  the  sendee  present,  out  of  all 
the  maze  of  telegraph  decisions  in  this  and 
other  states  It  can  be  said  with  certainty 
that  damages  for  inoonvenience  and  harass- 
ment  are  not  the  proximate  result  ctf  the  fail- 
ure to  deliver  a  tel^am  in  a  case  where, 
erea  if  the  ciHupany  had  performed  Its  duty, 
there  can  be  no  legal  certainty  that  the  loss 
would  not  still  have  occurred.  37  Cyc.  p. 
1758,  and  authorities  under  note  66. 

[3]  Anguish,  Incottvenlfflice,  annoyance, 
and  harassment  are  not  syaonymous.  Web- 
Bter'a  Dictionary.  Under  the  facts  in  this 
case  and  the  Issues  as  formed,  if  ratitled  to 
recoTer  at  all,  the  only  recovery  to  which  the 
plaintiff  was  entitled  was  nominal  damages, 
Indudlng  the  amount  paid  for  t3ie  sendli^  of 
the  telegram. 


The  rulings  of  ttie  court  were  not  In  accord 
with  the  for^olDg  Tlews,  and  for  that  rea- 
son the  Judpnent  Is  reversed,  and  tba  cause 
Is  remanded. 

Beversed  and  remanded. 


MOORB  V.  STATE.    <8  IHv.  67a) 
(Ooort  of  Appeals  of  Alabama.  AprO  %  1918. 
Rehearing  Denied  June  2^  19180 

1.  Jtmr  <ts»110(l)— AccEPTAKCTB  or  Jtmoa  bt 
Statb— Complaint  by  DiniNDAST. 

Defendant,  charged  with  murder  and  con- 
victed of  manslaughter,  oould  not  complain  be- 
cause solicitor  acting  for  state  accepted  one  and 
challenged  other  of  Jnrors  who  answered  they 
would  not  ctmvict  on  drcnmatahtial  evidence, 
BB  the  state,  with  consent  of  court,  could  waive 
point  as  to  one  or  both. 

2.  HouiciOB  ^203(3)— Dtino  Dbci:,abatioh. 
'After  proof  deceased  was  consdouB,  talked 

rationaUy,  and  stated  he  was  going  to  die,  aev- 
eral  hours  after  he  had  been  mortally  wounded 
by  a  knife,  and  that  deceased  did  die  about  two 
hours  after  the  statement,  his  declaration  de* 
fendant  killed  him  was  admissible  aa  dying  dec- 
laration. 

3.  HoinoiDB  <^190@)— SKix-DEFEnsE— Bvi- 

DEKOE  or.  THBEATB. 

In  a  prosecution  for  murder,  there  being  no 
evidence  tending  to  show  an  assanlt  by  deceased 
on  defendant,  (fefendant's  evidmce  as  to  threats 
made  by  deceased  against  defendant  was  prop- 
erly refused. 

4.  HoMicioi  c»101  —  SEur-DETKNSB— Evi- 
dence. 

In  a  Moaeentton  for  murder.  It  waa  not  per- 
missible for  defendant  to  prove  the  details  of  a 
former  difficulty  with  deceased. 

5.  Criminal  Law  4»448(4)  ~  Evidence  — 
Opinion. 

In  a  prosecution  for  murder,  defendant  hav- 
ing testified  he  did  not  know  iriietber  or  not 
deceased  had  anything  in  his  hand  when  he 
struck  defendant,  court  properly  refused  to  let 
defendant  teatify  as  to  his  opinion  concerning  it. 

6.  Criminal  Law  «=»89(^— Evidence— Intbn- 
noN. 

In  a  prosecution  for  murder,  the  court  prop- 
erly excluded  defendant's  testimony  as  to  wheth- 
er or  not  he  went  with  deceased  with  the  inten- 
tion in  his  own  mind  to  have  a  fight. 

7.  GkoohaIm  Law  igri  168 — Bvidenoe— Opik- 
lon. 

In  a  prosecution  for  murder,  defendant's 
witness  not  having  qualified  as  an  expert  as  to 
his  knowledge  of  wounds,  objection  to  a  ques- 
tion to  him  if  in  his  opinion  a  scar  over  defend- 
ant's eye  could  have  been  aude  wi&  a  man's 
fist  was  properly  sustained. 

8.  Cbiiunai*  Law  ^»46&—BTiDaNCB— Opin- 
ion. 

In  a  inoseention  for  murder,  a  witness  for 
defendant,  not  an  expert  as  to  wounds,  was  prop- 
erly permitted  to  describe  a  scar  over  defend- 
ant's eye. 

9.  CsiuiNAi.  Law  ^1038(3)  —  Appeal  — 
Showing  or  Ri;vEEsrBi.E  E^bob— Evidence. 

Questions,  propounded  to  defendant's  wit- 
nesses, to  which  objections  were  sustained,  can- 
not be  made  the  basis  ot  revosible  error;  it 
not  being  shown  what  the  answers  would  have 
been. 

10.  Criminal  Law  «=»829(1)  —  Appeal  —  Be- 

VEBSAL. 

In  prosecation  for  murder,  where  court 
clearly  defined  every  phase  oi  law  of  seU-d^nse, 
covering  folly  cwiect  propositions  embraced  In 
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written  charges  refused  defendant,  also  tiring 
on  request  15  written  chai^  on  reasonablti 
doobt  and  self-defense,  convictiw  will  not  be 
reversed  for  refuaal  of  requests  in  view  of  rule 
of  tbe  Supreme  Court,  No.  45  (61  South,  ix). 

Appeal  frcan  (arcuit  Court,  Morgan  Qoimty; 
O.  Kyle.  Judga 

Madl£<m  Moore  was  charged  with  murder 
In  tlie  first  degree,  was  convicted  of  man- 
slaughter in  the  first  degree^  and  appeals. 
Affirmed. 

Sample  A  Ellpatrtck,  ct  Cullman,  for  appel- 
lant. F.  IjoyA  Tate,  Att7.  Qen.,  and  EJmmett 
S.  nilgpen,  Asst.  Atty.  Gen.,  for  the  State. 

SASfFOBD,  J.  [11  Two  of  tbe  Jnrwfl,  vbea 
called  by  the  court  to  be  qualified  as  Jnron, 
In  answer  to  the  question,  'HVould  ron  ctm- 
vlct  on  drcumstantlal  evidence?'  answered 
In  tlifl  negatlTe;  Tba  soUeltor,  acting  fm  the 
state,  accepted  cm  and  diaUwged  tbe  otber. 
The  defendant  could  not  complain  of  this.  It 
was  a  question  solely  tor  the  state,  and  tbe 
states  wtOi  ttto  consent  of  tbe  court,  could 
waive  it  either  as  to  <nie  or  both.  Spicor'v 
Case;  188  AU. »,  66  South.  972. 

C2-4]  After  the  sUte  bad  shown  by  fhe  wl^ 
ness  that  tbe  deceusd  was  ctmsdoas  and 
taSheA  ratUmally.  and  stated  that  he  was  go- 
ing to  die,  HBveral  hours  after  he  had  been 
mwtally  wounded  by  a  knife  In  Uie  hands  ot 
defendant,  from  which  wound  he  had  been 
bleeding  for  hours,  until  he  was  weak  from 
loss  oi  blood,  and  that  he  did  die  In  about 
two  hours  atter  making  the  statement,  the 
declaration  of  deceased  ttiat  defioidant  killed 
him  was  admlssibto  as  a  dying  declaration. 
At  tbe  time  the  detendant  offcved  to  j^ore  by 
Claude  MoatB  threats  made  by  the  deceased 
against  defendant,  there  was  no  evidence 
tmdiiw  to  show  an  assault  by  the  deceased  <m 
tbe  defendant,  such  m  would  justify  the  ad- 
miBslon  of  evidence  of  threats.  Tomer  v. 
State,  100  Ala.  40,  49  South.  828.  It  waq 
not  permissible  for  the  defaidant  to  prove 
tbe  details  of  a  fonaer  dlfflculty.  Fuqua  t. 
8ta^  2  Ala.  .^ip.  61,  06  South.  TBI.  Hence 
tlie  objeetlm  to  Had  questlmi,  "Where  and 
what  was  the  nature  ot  that  diflSculty  tbe 
night  before?"  was  i^K^erly  sustained. 

[6,  •]  nie  detoidant  having  testlfled  that 
he  did  n<^  know  wheUiw  or  not  deceased  bad 
anything  In  bis  hand  at  the  tbne  be  struck 
defendant,  the  court  did  not  err  in  refusing 
to  let  tbs  defendant  teetltr  about  what  his 
t^lnlon  was  amcemliv  It  Ibe  court  did 
not  err  In  sustaining  an  objectlim  to  the  ques- 
tion jtrt^unded  to  defendant,  "State  to  the 
Jury  whether  or  not  you  w&it  from  th«e  with 
Clayton  for  tbe  purpose  or  with  tJie  Intention 
to  have  a  fight"  'Bte  dtfendant  cannot  be 
permitted  to  testify  as  to  bis  Intenticm. 

17,  t]  A  wltnesa  tot  defendant,  without 
huTtaig  been  qualified  as  an  expert,  as  to  his 
knowledge  of  wounds,  was  asked  if  in  his 
opinion  a  scar  over  defendant's  eye  could 
have  been  made  wlOi  a  man's  flst  Tbe  court 


properly  sustained  an  objection  to  this  ques- 
tion. The  witness  was  permitted  to  describe 
the  scar,  and  tbls  waa  proper  to  go  to  tiie  jury 
for  irtiat  It  was  wortbu 

[I]  nw  sBvecal  queatioui  pnvoanded  to 
defendants  witnesses  to  which  objections 
were  sustained  cannot  be  made  the  basis  of 
reveratfble  emr,  because  it  Is  not  shown  what 
would  have  been  the  answer  of  tbe  wttne^aes 
had  they  been  permitted  to  answer,  and  we 
cannot  say  that  the  rulings  of  the  court  in 
these  instances,  If  error,  liave  ptobaMy  beoi 
mjorlous  to  the  defendant  Ala.  Steel  &  Wire 
Co.  T.  Thompson,  166  Ala.  400-469,  02  South. 
76;  Bandall  t.  States  14  Ala.  App.  124.  72 
South.  214. 

The  above  will  also  apply  to  tbe  qnesttons 
mv^NMinded  to  the  state's  witness  Ifarvln 
Boss  by  the  defendant  on  cross-examination. 

[II]  The  court  In  Its  general  duuge  defin- 
ed deariy  and  explicitly  every  phase  of  tbe 
lawof  sdf-defHiseasai^Uedtotbis  cas^  and 
In  doing  80  ooToed  fully  and  fairly  the  cor- 
rect propodtions  at  law  embnused  Id  the  sev- 
eral written  charges  refused  to  the  defendant, 
and  In  addition  gave  at  the  request  of  the  de- 
fendant 10  written  dmrges  bearing  on  tbe 
law  of  reasonable  doubt  and  self-defense. 
Tbia  being  tbe  case,  the  cause  wlU  not  be  re- 
versed. Supreme  Court  rule  40  (61  South,  ix). 

Afflzmed. 


MORAUS  V.  HATHESOM  et  aL 

(Sopreme  Court  of  Florida.    April  22,  191& 
BdMarIng  Dwisd  Jon*  17,  191&) 

(SpUobaa      <h«  OoartJ 
1.  lisTOPPBL  ^s»60— OBAinroB's  Amo-Ao- 

QUIBED  TlTi.E— RiOHTS  OT  OBANTEK. 

Where  a  grantor  in  a  deed  of  conveyance 
containing  a  warranty  of  title  has  no  title  to 
the  land  whidtt  be  undertakeB  to  convey  1^  his 
warranty  deed,  bat  subseqaently  acquires  title 
thereto,  such  title  passes  eo  instantl  to  the  gran- 
tee in  tbe  first  deed. 

2l  BaxOTPSL  ^»00— Anm-AoquiHBD  Tiru— 
BoBssquura  Oohvktanob  to  Anoctm— Eir- 

RCT. 

B.  and  wife,  having  no  title  to  cotain  land, 
undertook  tij  warranty  deed  to  convey  It  to  M. 
SubMQaently  B.  and  wife  acquired  the  title, 
and  upon  M.'b  request  she  and  her  bnaband 
executed  a  deed  of  conveyance  therefor  to  M.'a 
wife.  At  the  time  of  the  last  transactitm  Bl. 
and  his  family  were  living  upon  the  land  as 
thear  homestead.  MM,  that  no  title  was  con- 
veyed to  M.'s  wife  by  tJie  seccmd  deed  executed 
hy  R.  and  his  wife,  but  upon  the  acquisition  of 
the  title  by  B.*s  wife  It  passed  to  M.  by  the 
first  warranty  deed  eiecuted  by  B.  and  his  wife 
toH. 

3.  IntTAsm  «S941— Bights  ov  Pcborasee  or 

LufD— POSSBSSIOn— GONSTBUCTZOIf  OT  STAT- 

xrrt. 

Section  1724  of  the  General  SUtutes  1906. 
providing  that  the  title  of  any  pnrdiaser  oi 
lands  who  shall  have  held  powesuon  for  five 

?eara  under  a  sale,  for  full  value,  free  frran 
raud,  made  by  an  execator,  administrator,  or 
guardian,  shall  not  be  quesdoned  by  any  heir, 
distributee,  or  ward  upon  the  ground  ot  irreg- 
nlaxity  in  the  inveeedings,  If  It  appear  that  the 
[ffoceeds  of  sudi  sale  have  been  applied  bona 
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fide  to  the  object  and  paipow  for  whidi  the 
sale  waa  made,  etc.,  doea  not  apply  in  >  cases 
where  aome  unanthorized  person  assumes  to 
sell  the  real  estate  of  a  minor  under  an  order 
ot  court,  and  audi  unauthorised  persiMi  has  net- 
tlier  contnd  nor  management  or  the  person  or 
estate  of  the  minor ;  nor  does  it  apply  in  cases 
wbere  the  real  estate  of  the  minor  is  sold  nnder 
a  miaapnrdMDitoii  of  the  &ct  of  ownenAip  by 
the  adndnlatntor  of  the  astate  of  another. 

Emv  to  <3ieQtt  Ooort,  Lea  County;  F.  A. 
Whitney,  Judge. 

AcHmi  of  eijeetment  by  MoGnel  Bfwalls 
tgalnat  JnBn  K.  Mathanon,  Joined  1^  lier  bns- 
band,  P.  B.  VAtbmoa,  Judgment  tor  d^end- 
ants,  and  irialntlff  brings  error.  BeTorsed. 

Randell  ft  Lawler,  of  Ft  Myers,  for  plain- 
tiff In  error.  Louis  A.  Hendry,  of  Ft  Myers, 
and  Qlenn  Terr^  of  Tallabaaae^  for  defend- 
ants In  error. 

BliLIS,  J.  The  plaintiff  in  error,  McOnd 
Moralls,  bron^t  an  action  of  ejectment  In 
the  drcnlt  court  for  Lee  county  against  Julia 
K.  Hattaeson  and  her  hnabend,  P.  B,  Matbe- 
aon,  to  recover  an  nndtvlded  one-third  inter- 
est In  a  lot  of  land  In  the  dty  of  Ft  Slyers. 
The  defendants  pleaded  not  guilty.  A  Jury 
was  waived,  the  eridence  was  heard  by  tb« 
Judge,  who  found  for  the  defendants  and  en- 
tered Jndgmoit  against  the  plaintiff. 

Ttie  facts  in  the  case  appear  to  be  that 
William  AllMi  In  1879  acquired  by  patent 
from  tbe  United  States  governmmt  a  tract  ot 
land  enbradng  the  lot  described  In  the 
declaration;  that  on  Mandi  22,  1883,  Nan- 
cy Alleai,  wldcfw  of  William  Allen,  W. 
A  Boberts  and  £ugenia,  his  wife,  who 
was  E^ogeola  Allen,  and  Emma  Allen,  daugh- 
ters of  WlUlam,  conveyed  to  A.  J.  Allen 
and  his  wife,  Nancy  A.  Allen,  and  on 
Jane  20,  1887,  W.  A.  'BobOTt8  and  Ehiguila, 
Ma  wife,  conv^red  to  Miguel  Moralls  by  war- 
ranty deed.  The  deed  of  Man^  22.  1887, 
from  Nancy  Allen,  widow,  and  others  to  A.  J. 
Allen  and  wiffe  contained  a  covenant  of  war* 
ranty,  and  seems  to  have  bem  doly  ^ecuted 
and  recorded.  Tbe  same  is  tme  as  to  the 
deed  of  June  20,  1887,  from  W.  A.  Boberts 
and  wife  to  Mlgod  Moralls. 

On  April  2, 1888,  A.  J.  Allen  and  wife  oonr 
veyed  to  Sngenla  Bobwti  by  warranty  deed, 
which  recited  that: 

"This  deed  la  glren  In  Hen  of  one  dated 
March  22,  1883,  for  land  In  Sec  2,T.  44jB. 
24,  and  recorded  In  Book  H,  m.  ZTT  and  278, 
the  19th  day  of  July,  1884,  in  Kay  Wast,  Mon- 
roe county,  Fla." 

Hie  deed  above  referred  to  from  NaiTcy 
Allen  and  others  to  A.  J.  Allen  and  wife  dated 
Hardi  22,  1883,  was  recorjled  December  6, 
1888,  and  does  not  describe  land  in  "Sec.  2, 
T.  44,  B.  24."  On  April  3, 1888,  Eugenia  Bob- 
erts' and  her  hnsband,  W.  A.  Boberts,  exe- 
cuted a  warranty  deed  to  Ladnda  Moralls, 
who  was  the  wlfb  of  Mlga^  purporting  to 
nmvey  the  same  lands  described  in  their  con- 
v^airae  of  Jtme  SO,  1887,  to  Miguel  Mcnalls. 
and  whidk  eubneea  the  land  In  Uiia  ocmtro- 
veny. 


Now  the  plalntUF  claims  title  nnder  his 
&ther,  Miguel  Moralls,  and  the  d^endants 
nnder  Ludnda  Moralls. 

Miguel  Moralls  died  in  1804.  At  the  time 
of  his  death'  he  was  living  upon  the  land  with 
his  wife  and  three  dilldren,  Augustlna,  Nel- 
lie, and  the  plaintiff  McGuel,  and  one  other,  an 
infant  unmarried,  who  died  shortly  after  its 
father,  without  issue.  In  1900  Ludnda  Mor- 
alls died.  At  tbe  time  of  her  death  she  and 
the  three  children  above  named  were  living 
upon  the  place  as  their  home.  The  plaintiff 
was  bom  May  16^  1888.  He  was  therefore 
6  years  of  age  when  his  father  died,  and  12 
years  old  when  his  mother  died.  This  action 
was  begun  on  S^tember  23,  1915,  and  the 
defendants  appeared  November  1,  1915.  The 
action  was  brou^t  therefore  within  7  years 
after  the  plaintiff  became  21  years  of  age. 

[1,2]  If  the  title  to  the  land  was  in  Mi- 
guel Moralls  at  the  time  of  hla  death,  the 
plaintiff  inherited  a  one-fourth  undivided  in- 
terest subject  to  the  widow's  dower,  and  upon 
the  death  of  the  infant  before  Its  mother, 
who  died  In  lOqp,  that  interest  passed  to  its 
brothers  and  sisters,  who  thereupon  became 
seised  of  an  undivided  one-third  Interest 
each.  See  section  1821.  Bevlaed  Statutes  oC 
FKHlda;  BushneU  v.  Dennlstm,  13  Fla.  77. 

Tbe  defendants  <^ered  in  evidence  the  deed 
frpm  Eugenia  Boberts  and  her  husband  to 
Ludnda  Moralls  dated  April  3,  1888,  whidi 
was  about  nine  months  after  tlM  same  gfant- 
ors  had  conveyed  the  same  land  by  warrant 
deed  to  Mlgnel.  husband  to  Ludnda,  which 
deed  had  be^  reetwded  In  Monroe  oonnty. 
The  deed  to  lAdnda  contained  tbe  fidlowing 
clause; 

"This  deed  Is  rlveQ  fn  lieu  of  a  similar  deed 
made  to  Miguel  Moralls  June  20,  1^,  and  re- 
corded on  July  &  1887,  in  Book  P»  pagw  406» 
9,  10,  Monroe  County  Becords." 

There  was  evidence  to  the  ^ect  that  when 
Bhigeula  Roberta  and  her  husband  conv^ed 
to  Miguel  they  did  not  have  title  to  the  land, 
but,  acquiring  it  shortly  afterward,  thought 
th^  should  execute  a  new  deed,  and  Miguel 
directed  them  to  name  bis  wUb  Ludnda  as 
grantee. 

But,  If  title  to  the  land  passed  to  Miguel 
under  the  warranty  deed  from  Eugenia  Bob- 
erta  and  her  husband  after  th^  had  acquired 
the  title,  their  sutMsequent  deed  to  Ludnda 
was  not  effective,  because,  the  place  being  the 
hwnestead,  and  being  owned  by  Miguel,  he 
could  not  convey  It  to  his  wife;  therefore 
he  could  not  by  the  method  employed  VMt 
the  title  in  her.  See  Byrd  v.  Byrd,  74  South. 
313. 

Now  the  title  to  the  land  became  vested  ta 
Miguel  under  tbe  warranty  deed  frwn  Eugen* 
la  R(ri)ertB  and  h^  husband  dated  June  20^ 
1887,  although  they  did  not  actually  acqnln 
tbe  title  until  aome  time  afterward. 

It  has  long  been  settled  that: 

"Where  a  grantor  sets  forth  on  the  face  «( 
his  conveyance  by  averment  or  recital  that  he 
is  seised  of  a  particular  esute  in  the  premises 
and  whidi  estate  the  deed  pntports  to  ooiiv«ty. 
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tiw  KiantoF  and  all  peztons  In  privity  with  hbs 
are  estopped  from  erer  aften^rda  deoTing  that 
he  was  seieed  and  poBseBsed  at  the  time  be  made 
the  coDTeyance.  The  estoppel  works  upon  the 
estate  and  binds  an  after-acquired  title  an  be- 
tween parties  and  privies."  See  French 
Snencer,  21  How.  22&,  16  Ij.  Ed.  97;  Bush  t. 
Marshall,  6  How.  28i,  12  Li  Ed.  440;  Ackei^ 
man  t.  Smiley,  ST  Tez.  211;  Ruas  v.  Alpaugh, 
118  Mass.  369,  19  Am.  Rep.  464;  B^tdds  v. 
Cook,  83  Va.  817,  8  S.  B.  710.  6  Am.  St.  Rep. 
317;  Nye  v.  Lovitt,  92  Va.  710,  24  S.  E.  345; 
Robertson  t.  Wilson,  88  N.  H.  48;  Groker  t. 
Pierce.  31  Me.  177;  Oole  t.  Haytnond,  9  Gray 
(Mass.)  217;  Buford  v.  AdairTiB  W.  Va.  211, 
27  S.  E.  260.  64  Am.  St.  R«p.  8S4;  Locke 
White,  89  Ind.  492;  Hablg  t.  Dodge,  127  Znd. 
31,  25  N.  E.  182. 

In  King  T.  Gllson's  Administratrix,  32  HL 
348,  S3  Am.  Dea  269,  Mr.  Justice  Walker, 
speaking  for  the  court,  said  In  substance  that 
the  after-acquired  title  Intires  to  the  benefit 
of  the  grantee  named  In  a  warranty  deed  exe- 
cuted at  a  time  when  the  grantor  had  no  ti- 
tle, and  that  It  made  no  difference  whst  the 
basis  of  the  doctrine  Is^  the  effect  la  In  all 
respects  the  same.  See  McAdama  t.  Bailey, 
169  Ind.  618,  82  N.  E.  1057, 13  I*  B.  A.  (N.  S.) 
1003,  124  Am.  St.  Rep.  240;  «  R.  C.  L.,  sub- 
ject "Deeds,"  I  110.  In  discussing  the  ques- 
tion Chancellor  Kent  says: 

"The  estoppel  works  an  interest  in  the  land. 
An  ejectment  is  maintainable  on  a  mere  estop* 
pel.  If  the  conveyance  be  with  general  war- 
ranty, not  only  the  sabsegnent  title  acquired 
by  tiie  grantor  will  inure  by  estoppel  to  the 
benefit  of  the  grantee,  bat  a  subsequent  pur- 
chaser from  Uie  grantor  under  bis  after-acquired 
title  is  equally  estopped  and  the  estcQitd  rons 
with  the  land."   4  Kenfa  Com.  9& 

It  seems  16  hb  to  be  no  answer  that  the 
Becmul  deed  was  made  to  Mlgners  wife  at  his 
suggestion  and  with  his  foil  consent  because, 
In  the  first  place,  the  afteivacqnlred  title  of 
Roberts  and  wife  passed  eo  instantl  undw 
their  first  deed,  whlcb  was  to  Mlgnel,  so  that 
there  was  nothing  to  convey;  in  the  second 
place,  the  lot  had  becnne  fiie  homestead  of 
MlgaeL  It  became  a  iwoperty  whidi  under 
the  Constitution  was  exempt  from  forced 
sale  under  process  of  any  court,  and  sndi 
exemptiOD  was  of  Immediate  benefit  to  bis 
cbildren  as  well  as  to  bla  wiffe.  It  coold  not 
be  altenated  without  the  jtilnt  consent  of  hus- 
band and  wife.  So  that  upon  the  acqnirttlon 
of  tba  pn^erty  b^  the  bead  of  the  family 
Oie  children  had  in  It  a  potential  Interest  pro- 
tected by  certain  restrlctlonii  as  to  alienation. 
Tbe  seond  dtfed  was  In  effect  an  attempted 
conveyance  of  the  homestead  by  Mlgael  dt- 
recUy  to  his  wife,  which  in  Byrd  v.  Byrd, 
supra,  we  said  could  not  be  dme. 

In  this  view  of  the  case  the  deed  from  Bu- 
eeai&  Roberts  and  her  husband  to  Lodnda 
Uoralla  CMiveyed  no  tttl&  All  the  proceed- 
ings of  the  county  Judge^s  court  in  the  mat- 
ter of  the  estate  of  Lucinda  Mcholson,  ae- 
auming  hw  to  have  been  the  widow  Moralls, 
were  th««fore  Irrelevant,  because  saeh  pro- 
ceedings Id  no  wise  aitbcted  the  title  to  the 
land  held  by  M^uel  at  his  death  which  un- 
der the  law  of  de«%nt  became  vested  In  his 
dilhlren  subject  to  the  widow's  dower. 


The  defendant  dabns  tlUe  vnder  a  deed 
from  her  husband,  wbo  claimed  under  a  deed 
from  a  commissioner  aiq^olnted  by  order  of 
the  oounly  Judge  to  sell  the  lend  at  private 
sale^  npmi  the  petltloa  tbe  administrator 
of  Lndnda  Nlchohson's  estate.  The  land  was 
sold  nnder  the  proceedings  In  the  county 
judge's  court  aa  the  property  of  Ladnda 
Xicholson. 

There  Is  some  evidence  from  which  it  may 
be  Inferred  that  Ludnda  Nicholson  was  the 
widow  of  Miguel  MoraUs,  and  married  Cixas. 
R.  Nicholson,  who  was  appointed  adminis- 
trator of  her  estate.  It  appears  from  the 
evidence  submitted  to  the  court  below  that 
Chas.  H.  Scott  was  appointed  guardian  of 
the  person  and  estate  of  the  plaintiff  McGuel 
Moralls  in  1901.  The  guardian  made  his  re- 
port to  the  court,  which  showed  tliat  he  had 
properly  accounted  for  the  funds  which  came 
into  his  hands  as  guardian,  and  was  discharg- 
ed. These  funds  were  plaintiiTs  share  of  the 
estate  of  LucUida  Nidic^son,  but  it  appears 
that  at  the  time  of  her  death  she  had  "di- 
vers goods,  chattels,  and  credits"  whida  pre- 
sumably were  tak^  over  by  the  administra- 
tor and  distributed  among  the  heirs,  or  sold 
and  the  money  divided.  It  also  aE^>ear8  that 
the  sheriff  administered  aixm  the  estate  of 
Miguel  MoraUa,  bat  the  land  involved  in  this 
litigation  seems  not  to  have  been  soli  under 
any  proceedings  in  the  administration  of  the 
estate.  Nor  was  the  land  sold  by  the  plain- 
tiff's guardian  as  the  property  of  his  ward, 
but  it  was  sold  by  the  administrator  of  the 
estate  ot  Ludnda  Nicholson  upon  a  petitloa 
in  which  it  was  repressed  to  the  court 
that  it  was  "an  uttw.  impossibilitT  to  divide 
the  lands  so  UtV*  among  tbe  children. 

Ttie  proceedings  were  pnAably  taken  un- 
der section  2421  of  the  (Jeneral  Statutes  oC 
Florida  1906,  wbicb  prorldes  that  an  admin- 
latrator  who  has  cootrtA  or  management  of 
any  real  estate  tlie  jiraperty  of  an  Infant  may 
sell  the  same  imder  proper  prooeedlnga  if  he 
thinks  it  necessary  or  expedient  to  do  so. 
But,  as  administrator  of  the  estate  of  Lodn- 
da Nidudacm,  he  could  not  have  control  and 
management  d  the  real  estate  of  the  plain- 
tiff, whldi  he  Inherited  from  his  fathw. 

[1]  Tbo  defendant,  however,  rdlea  upon 
secti<m  11^  of  the  Genwal  Statutes  of  Flori- 
da, whidi  Is  as  follows: 

"Tb«  title  of  any  porchaaer  or  his  assigns 
who  shall  have  held  possession  for  five  years 
of  .any  real  estate  purchased  for  full  value  at 
any  sale,  free  from  fraud,  made  by  an  execu- 
tor, administrator  or  guardian,  shall  not  be 
questimed  by  any.heir,  distributee  or  ward  ap- 
ott  the  ground  ta  any  irregularity  In  the  pro- 
ceedings or  conveyances,  if  it  appear  that  the 
proceeds  of  such  sale  have  been  applied  bona 
fide  to  tbe  object  and  purpose  for  wliieh  said 
sale  shall  have  been  mi^;  nor  shall  such  title 
be  questioned  by  aoy  one  else  wbo  has  received 
the  money  to  whidi  he  was  entitled,  arisiBg 
from  said  sale." 

Tb&t  statute  was  enacted  In  1879  (chapter 
3134).  Its  purpose  was,  as  Its  title  Indicate^ 


Digiti2ed  by 


ria.)- 


8TXFHENS 


AITDEBflOXr 


206 


**to  quiet  Utlte  to  real  estate."  It  ai«»lles 
In  cases  where^  because  ot  som*  Irregvlartty 
In  tbe  prooeedings  for  the  sale  of  lands  be- 
longing to  infants,  the  Jtirisdictlon  and  au- 
thority of  the  court  ordering  the  sale  might 
otherwise  be  suocesafnlly  attacked.  The 
statute  does  not  apply  In  cases  where  some 
nnaothorlzed  person  assumes  to  obtain  an 
order  from  a  county  Judge  or  other  court  to 
sell  real  estate  of  a  minor  over  whose  person 
or  estate  such  unauthorized  person  baa  nei- 
ther contHd  nor  management,  nor  does  it  ap- 
ply In  cases  where  the  real  estate  of  tbe  mi- 
nor la  sold  under  a  mlsaKtrebenslon  ot  the 
fact  of  ownership  by  the  administrator  ot 
tbe  estate  ot  another. 

Under  the  drcumstances  of  the  present 
case  tbe  statute  baa  no  application  to  it. 

Tbe  Judgment  of  tbe  ooort  below  la  ttun- 
fore  reversed. 

BROWNE,  a  J.,  and  TATUNB,  WHIT- 
FIEU>.  and  WEST,  JJ.,  ooncnr. 


SrrKPHSNS  T.  ANDEBSON,  Po^  Captain. 

(Supreme  Court  of  FkwUa.    AjaU  IS,  IdlS. 
On  PstlticHi  for  Bdiearing.  Jmie  10,  1918.) 

(BvlUb—  hp  tt«  Com.) 

1.  GBuniTAi,  Law  ^s>9Oi0Xf  —  Oirr  Obm- 

KAWCM— JtJDICIAL  NoTICB. 
mil*  court  doea  not  take  judicial  notice  of 
&tj  ordinances  and,  where  Um  wdinauoe  at- 
tacked is  not  before  the  court,  Iti  validity  will 
not  be  inquired  Into. 

On  Fetitlaa  Cor  Betaeariag. 

2.  CBnOKAL  I*AW  •3»304<12)^tn)IOIAL  No- 
TICB—ClTT  Obdiwakob— Chabteb. 

Chapter  4613,  Laws  of  1895,  whidi  was  an 
act  to  provide  for  the  creaticm  of  the  city  of 
PensacMa,  and  which  contains  tbe  following  pro- 
vision: "Section  11.  The  courts  in  this  state 
■ball  take  judicial  cognizance  of  the  ordinances 
of  tbe  city,  and  the  printed  copy  officially  iftib- 
lished  by  tbe  dty  may  be  read  as  evidence  in 
any  trial  in  which  the  same  may  be  competent 
widence  without  proof  of  the  due  passage  and 
approv^  of  said  ordinance.  Until  the  publica- 
tion of  the  ordinances  of  the  city,  a  certified 
copy  from  the  comptroller's  office  of  an  ordi- 
nance may  be  read  with  tbe  seme  effect  as  if 
it  had  been  officially  published"— merely  requires 
diie  courts  of  this  state  to  accept  a  certain 
medium  of  proof  of  the  existence  of  the  city's 
oTdinances,  and  not  to  take  judicial  notice  of 
the  ultimate  fact  of  the  ordinan<»s'  existence. 

Error  to  Court  of  Record,  Escambia  Coun- 
O.  M.  Jones,  Judge. 

Habeas  corpus  by  Annie  Stephens,  on  be- 
Iialf  of  her  daughter,  Tessle  St^hens,  against 
A.  J.  Anderson,  as  Captain  of  the  Police  De- 
partment ot  Poiaacola.  Motion  to  quash  re- 
turn ovoTUIed,  and  tbe  daughter  remanded 
to  defendant's  custody,  and  plaintiff  brings 
error.  Judgment  affirmed. 


3<Ah.  F.  Stokes;  of  Pensacola,  for  plalntlfl 
In  error.  Jno.  B.  J(»ies,  ot  Pensacola,  for  de- 
f  aidant  In  error. 

BLLIS,  J.  Annie  St^Aens,  mother  of  Tes- 
sle Stephens,  applied  to  the  Judge  of  the 
court  of  record  of  I^scambla  county  for  a  writ 
of  habeas  corpus  In  behalf  of  her  daughter, 
who  was  In  custody  of  A.  J.  Anderson  aa  cap- 
tain of  the  police  d^artment  of  Pensacola. 
Tbe  petition  allegea  that  Tessle,  who  Is  14 
years  of  age,  was  arrested  Saturday  nig^l^ 
February  9, 1918,  by  an  officer  of  the  city  po- 
lice, and  brought  before  tbe  recorder  of  tbe 
city,  upon  the  cba'rge  of  vlcdating  section  373 
of  tbe  City  Code,  by  "loitering  in  violation  of 
the  ordinances  of  said  dty";  that  she  was 
found  guilty  as  diarged,  and  sentenced  to 
pay  a  fine  and  costs,  and  to  r^aln  in  the 
custody  of  A.  J.  Anderson,  as  captain  of  tbe 
police  department  of  tbe  city,  until  the  fine 
and  costs  were  paid.  The  writ  was  issued, 
and  Anderson  made  return  that  tbe  girl  was 
held  in  his  custody  by  virtue  of  an  order  tor 
her  commitment  made  by  the  recorder  of  the. 
police  court  of  the  dty.  In  default  of  tbe  pay- 
ment of  a  fine  Innmsed  by  judgment  and  sen- 
tence of  tbe  court,  wherein  she  was  tried  and 
convicted  iq>on  affidavit  end  warrant,  and 
sentenced  to  pay  a  fine,  anA  in  default  of  the 
payment  thereof  to  be  Imprisoned  In  the  dty 
JalL  Copies  of  the  afBdavit  and  warrant  are 
attadied  to  the  return.  Tbe  affidavit,  omit- 
ting the  venue.  Is  as  follows: 

"Pereonally  appeared  before  me  Officer  Wll- 
llams,  who,  being  duly  sworn,  depoeeth  and 
saith  that  Tessie  Stephens,  on  the  ninth  day 
of  February,  1918,  in  the  state  and  county 
aforesaid,  and  within  the  corxmrate  limits  of 
the  dty  of  Pensacola.  did  violate  the  ordinances 
of  said  city,  to  wit;  By  violating  section  373, 
Oity  Code,  to  wit,  loitwng  In  violation  ot  the 
ordinances  of  said  dty  In  sndt  case  made  and 
provided." 

Tta  petitioner  moved  to  quash  tbe  return 
and  dlschaige  Tessle  upon  tbe  ground  that 
the  ordinance  undw  which  the  respondent 
seeks  to  detain  Tessle  In  his  custody  Is  void, 
as  being  In  ccmfllct  with  the  Constltutifms  of 
the  United  States  and  of  tbe  state  of  Florida. 
The  motion  to  quash  was  overruled,  and  the 
girl  was  remanded  to  the  custody  of  the  cap- 
tain of  tbe  police  d^rtment  of  the  dty. 

To  this  Judgmoit  a  writ  of  error  was  al- 
lowed by  tlie  court  and  taken  by  Annie 
Stephens. 

[1]  Neither  a  copy  of  the  ordinance  of  the 
dty  which  tbe  girl  was  convicted  of  violating, 
nor  that  referred  to  in  the  motion  to  quash 
as  the  one  "under  widch  tbe  respondent  se^s 
to  detain"  her,  Is  contained  In  the  record. 

This  court  does  not  take  Judicial  notice  of 
dty  ordinances.  It  cannot,  therefore,  deter- 
mine afBnnatlvely  that  error  has  been  com- 
mitted by  the  court  of  record,  aud  the  Judg- 
meat  must  be  affirmed.  Ferllta  v.  Jones, 
Chief  of  Police,  60  Fla.  218,  80  South.  603; 


4a»For  otlwr  easM  see  nnw  toiAa  and  KBT-MUHBER  la  all  Ksr-NomlMrea  IHtMto  aaS  Indem 
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Freeman  t.  State,  19  Fla:  552;  State  ex  rel. 
Dtmndllr  T.  Teaadale,  21  Fla.  652. 
Tba  Jadsment  Is  afflrmecU 

BROWNB,  C.  J.,  and  TAYLOR,  WHIT- 
FIELD,  and  WEST,  JJ..  concur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Coonsel  for  tbe  plaintiff 
In  error  petitioned  the  court  tor  a  rehearing 
In  the  above  canse,  upon  the  ground  that 
tjds  court  failed  to  take  "judicial  cognizance" 
of  the  ordinance  of  the  dty  under  which  the 
petitioner  was  arrested,  tried,  ctniTlcted,  and 
detained  In  custody;  that  this  court  "over- 
looked  the  provisions"  of  section  11,  chapter 
451S.  Acts  <a  189S.  Laws  of  Florida,  "as 
adopted  and  continued  in  force  by  the  provi- 
sions of  section  twelve  (12),  chapter  6746, 
Special  Acts  of  1913,  Laws  of  Florida." 

The  learned  counsel  Is  in  error.  Tbe  pro- 
visions of  tbe  two  statutes  to  which  he  re- 
ferred were  not  "overlooked"  by  the  court, 
notwithstanding  the  failure  of  couns^  who 
sought  to  secure  for  his  client  the  benefits  of 
his  Interpretation  of  the  provlslcms  mention- 
ed to  ffchlblt  the  ordinance  In  the  record. 

The  return  of  the  officer  to  the  writ  of  ha- 
beas corpus  showed  that  the  petitioner  was 
held  In  his  custody  by  virtue  of  an  order  tot 
her  commitment  made  by  the  recorder  of  the 
police  court  of  the  dty  in  d^ult  of  the  pay- 
rnent  of  a  fine  imposed  by  the  judgment  and 
sentence  of  the  said  court,  wherein  ^le  was 
tried  and  convicted  upon  a  certain  affidavit 
and  warrant,  copies  of  which  were  attached 
to  the  return.  These  copies  showed  that  she 
was  convicted  of  violating  "section  373,  City 
Cod&"  Tbe  motion  to  qua^  the  return  con- 
tained two  grounds,  each  of  which  was  di- 
rected against  the  "ordinance  under  which 
respondent  seeks  to  detain"  the  petitioner. 

Whether  by  this  motion  counsel  sought  to 
attadc  an  ordinance  that  might  have  re- 
quired the  captain  of  poQce  to  detain  one 
in  custody  who  falls  to  pay  a  fine  lawfully 
Imposed  for  vlt^tlng  a  dty  ordinance  or  the 
commitment  Issued  by  the  recorder,  or  the 
ordinance  under  wbidi  the  petitioner  was 
arrested,  tried,  and  convicted,  is  not  clear 
from  the  language  of  tbe  moUon.  Neither 
ordinance,  as  stated  in  the  former  opinion, 
was  contained  in  the  record.  Tbe  hAet  is 
otmflned  to  an  attack  opon  the  validity  of  the 
section  of  tbe  City  Code  nndw  which  the  pe- 
titioner waa  arrested,  convicted  and  sentenc- 
ed to  pay  a  fine  ot  t4 

WhetliOT  section  373  of  the  City  Code  was 
a  by-law  or  ordinance  lawfully  passed  under 
the  former  organisation  ot  the  city  (diapter 
4613,  Laws  of  1880),  or  vnAet  the  present  Of 
ganisatton  (chapter  6746,  Lews  ol  1918),  does 
not  appear  from  the  record.  The  act  of  1&13 
(cbaptor  6746)  crated  for  the  city  of  Pen- 
aaoola  a  conunlssion  form  of  government 
and  abolished  the  aldermanic  fOim  oC  govern- 
ment provided  for  under  chapter  4513,  I^aws 
ot  1885.  Under  the  former  govemmoit  the 


council  had  power  to  adopt  ordinances;  un- 
der the  present  form  of  govehmient  an  *»• 
dlnance  is  adopted  In  tbe  following  man- 
ner: A  proposition  Is  snbmltted  to  tiie  com- 
missioners by  petition  algned  by  a  certain  per 
cent  of  the  voters,  whereupon  the  commis- 
sioners may  within  two  weeks  attae  the  pe- 
tition is  filed  pen  tbe  ordinnncB  or  call  an 
election  to  dedde  whether  the  proposed  ordi- 
nance shall  be  adiquted  or  redected.  or  U  na 
action  is  taken  1^  the  oommlBstonen  wlUiin 
two  weeka  the  proposition  becomes  a  "valid 
<wdInBnce  of  said  dty." 

Section  12  of  cbapter  6746^  Laws  of  lOlS, 
provides  that  tHe  d^  of  Pensaoda  shall  ooo- 
tinne  Its  »latmice  as  a  body  oorp<»ate  and 
be  sDbJect  to  all  Qie  dntln  and  obligations 
pwtalning  to  or  Incnmboit  opon  It  as  a  mn- 
nldpal  corporation,  and  **Bhall  continue  to  en- 
Joy  all  tbe  rlgUs,  powers  and  frandUses  now 
enjoyed  by  it,  as  weU  as  those  that  may  tie 
hereafter  granted  it  AU  laws  governing 
sndi  dty  and  not  In  conflict  or  inconsls^t 
with  tbe  provisions  of  this  act  shall  apply  to, 
and  govern  said  dty,  atler  it  shall  becnne  or- 
ganized under  the  CMnmlBBlon  form  of  gov- 
emnwnt  provided  by  this  act  AU  by-laws, 
ordinances  and  resolutions  lawfully  passed 
and  in  force  in  the  dty  of  Pensacola  under  its 
former  (wganixatitHi  shall  remain  in  force  un- 
til altered  or  rqiealed  according  to  the  pro- 
visions of  this  act"  It  is  also  provided  that 
all  "rights,  powers  and  pK^perty  of  every  de- 
scripdon  which  were  vested  In  It  shall  vest 
in  it  under  the  organlzatlfHi"  provided  by  the 
act 

Section  11  of  chapter  4513,  Laws  of  1895, 
contained  the  following  provision: 

"The  courts  In  diia  state  shall  take  judicial 
cognisance  of  the  ordinances  of  •the  dty,  uid 
the  printed  copy  officially  publidied  by  the  dty 
may  be  read  as  evidence  in  any  trial  in  which 
the  same  may  be  cwapetent  endeoce  withont 
proof  of  the  due  passage  and  approval  of  said 
ordinances.  Until  the  publication  of  the  ordi- 
nances '  of  the  dty,  a  certified  copy  fnnii  the 
coaiptroller's  office  d  an  ordinance  may  be  read 
with  the  same  effect  as  if  it  had  been  offldaliy 
published." 

Now.  in  the  petition  for  a  rdiearing^  tbe 
petitioner's  counsel  says  that  the  gronnd  up- 
on which  this  court  declined  to  "dedde  the 
merits  of  the  controversy  between  the  con- 
tending parties"  was  not  relied  apon  by  d- 
ther  party,  because  "counsd  were  well 
aware"  that  section  U  of  diapter  4513.  Acta 
of  ISdS,  was  adopted  and  continued  in  force 
by  tbe  provisions  of  section  12  of  dmpter 
6746^  Acts  of  1918.  By  which  statfflnent  it 
appears  Oiat  coonsd  contoids  that  this  conrt 
is  required  by  law  to  know  that  section  373 
of  the  City  Code  was  ad<q>ted  the  cUy 
council  under  the  former  government  of  the 
dty,  withont  proof  thereof  by  a  printed  copy 
officially  published  and  oftered  in  evidence, 
and  that  section  12  of  chapter  6746,  Laws  of 
1913.  otHitlnued  this  bnrdok  upon  the  oomts. 

[1]  In  other  words,  it  Is  connsd's  oonten- 
tion  that  duptar  4513. 1 11,  Intended  to  make 
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at  the  dty  mvUnancea  aomelbfaic  wliidi  nMd 
not  be  fbB  mAJect  ot  evIdflBoeh  aomethlng  al- 
Edidr  In  tbe  ooun^a  poieMlon,  wUeb  It  may 
deal  wftb  UP  hampered  by  any  roles  of  law. 
With  this  oontentloa  we  do  not  agrea  We 
think  the  paipose  of  tbe  act  wan  to  provide 
a  meana  of  maUng  tbe  court  awaie  of  tbe 
exlstanoe  of  tbe  ordinance  by  reading  In  evl- 
denoe  the  printed  copy  officially  pabUsbed. 
The  act  aUniAy  aoni^t  to  do  away  with  proof 
of  tlie  pnooagB  at  the  ordinance  by  the  duly 
antboriud  legUatlTft  body  of  tbe  dty  and 
Its  ai^roral  by  tlie  proper  anOiorlty.  Tta 
set  BMffdy  reqoiree  the  courts  In  this  state 
to  take  notloe  of  the  medlnm  of  vnot  oC  tbe 
glisten ce  <rf  t3ie  dty.  ordinances.  It  Is  tbe 
tmstwortblnesB  of  a  certsln  medlnm  of  proof 
SI  to  the  esdstenoe  of  tiie  dty  ordinances 
tbat  tbe  statute  requires  tbe  courts  to  notice, 
not  tbe  nltlmate  fact,  without  proof,  tbat  tiie 
ndlnance  exists.  Otherwise,  why  the  prorl- 
skm  that  the  "printed  copy  offldally  pub- 
lished may  be  read  as  erldence  In  any  trial 
In  wbldi  tbe  same  may  be  eoptpetent  evl> 
dence  without  proof  of  the  due  passage  and 
aivroral  of  said  ordinance^'? 

It  Is  dear  that  tbe  statute  deals  only  with 
sn  erldentlal  fact  It  does  not  require  the 
courts  to  notice  tbe  fact  itsdf,  vis.  0ie  eUst- 
enee  of  the  ordinance,  wblcb  the  "printed 
copj  oflldally  pnbllsbed  1^  tSw  dty"  authen- 
ticates. If  the  OTdlnance  was  reoulred  to 
be  noticed  without  proof  of  its  existence^  tbe 
coortB  could  ree«t  to  whatever  Information 
they  idease;  but  the  statute  dearly  limits 
tne  source  of  Information  to  the  printed  copy 
offldally  published  aa  read  in  evidence. 

It  la  tbe  generally  accepted  rale  In  tbe 
United  States,  and  has  been  so  announced  by 
this  court  many  times  as  tbe  rule  In  this 
state,  that  orfflnanoes  and  regulations  of  lo- 
cal boards  and  coundls  are  not  Judldally 
noticed.  See  4  WIgmore  oa  BMdence,  8608. 
And  a  atatute  not  pwfectly  dear  In  Ita  lan- 
guage will  not  be  construed  as  Intended  to 
reqnlTe  tbe  courts  to  take  notice  of  municipal 
ordinances  without  ^oof  of  their  existence. 

The  case  of  Sanders  t.  H<men,  73  Fla.  563, 
74  Sooth.  802,  does  not  hold  tbat  the  courts 
wHI  notloe  tbe  existence  of  the  munldpal 
ordinances  of  the  dty  of  Pensacola  without 
proof  of  thdr  exist^ce.  In  that  case  Bowell 
apjdled  to  the  court  of  record  for  EBcambla 
coonty  for  a  writ  of  habeas  corpus,  alleging 
in  his  petition  tbat  he  was  detained  in  cus- 
tody uptm  a.diaige  ftf  having  vitiated  an 
ordinance  1^  seUtng  milk  In  the  dty  with- 
out first  paying  to  tbe  city  tbe  license  tax 
required  by  the  ordinance  Imposing  such  tax 
upon  persons  engsged  In  selling  milk  In  the 
dty.  TbB  return  of  tbe  dty  marshal  averred 
tbat  he  bad  arrested  Hdwell  and  held  him  in 
custody  for  trial  teHom  the  pcAlce  court  up- 
on an  nCDdarit  and  warrant  copies  of  which 
woe  attadied.  The  copy  of  the  warrant 
attsdied  alleged  that  Bowell  violated  the 
ordlnanoee  of  the  dty  by  engaging  in  the 


tRudnesB  and  occupatloo  of  peddling,  sdllng, 
and  delivtting  to  oiatomers  milk  and  a?eam 
witbont  first  having  paid  the  license  required 
by  the  OEifaiance.  and  in  vlcdatlon  (tf  an  or- 
dinance to  regulate  the  productioQ  and  sale 
and  to  perCect  tbe  purity  of  milk  in  tbe  dty. 

Tbe  power  of  tbe  dty  undw  diaptar  W87, 
Laws  of  Florida  1900,  to  adopt  valid  ordi- 
nances sudk  as  w^  referred  to  In  the  war- 
rant Imposing  a  license  tax  uptm  perscus  ea- 
gaged  In  the  business  of  peddling,  selling,  and 
delivering  milk  and  cream  in  Uie  dty,  and 
to  regulate  the  production  and  sale  of  sndi 
commodity,  was  not  denied,  but  the  question 
was  whether  diaptw  0824  of  the  Lam  of 
Florida  1A15,  rQwaled  pro  tanto  section  1  of 
diapter  0087,  Laws  of  1909l 

Ghap^  6087  la  a  oedal  ad;  conferring 
upon  tbe  dty  c£  Foisacola  the  power  to  Im- 
pose license  taxes  for  mnnldpal  purposes 
upon  any  and  all  occupations  and  uptni  any 
and  all  privileges,  eta  Chapter  6924  Is  a 
general  act;  exempting  from  all  forms  of 
license  tax,  state,  county,  and  municipal,  all 
tiarm  and  grove  products  and  products  manu- 
fhetured  therefnmi,  except  intoxicating  llq- 
UOTS,  wines,  or  beer.  This  court  merdy  held 
that  a  valid  local  or  special  law  rdating  to 
the  powers  and  govemmoit  of  particular 
munldpalitiea,  although  in  conflict  vrith  the 
genend  statutory  law,  prevails,  following  the 
case  of  Ferguson  v.  McDonald.  66  Fla,  4M, 
63  South.  916.  Therefore  chapter  6924  did 
not  repeal  diapter  6067,  and  as  the  petitioner 
bad  not  dmwn  t3iat  he  was  unlawfully  de- 
tained' he  was  ronanded  to  the  custody  of 
the<Aoer. 

Hie  court  did  not  have  to  take  Judicial 
notice  ot  the  dty  ordinance.  So  tar  as  the 
record  vras  concerned.  It  was  admitted  that 
bis  detention  was  lawfuU  If  tbe  gmeral  act 
of  the  L^^tedature  referred  to  did  not  repeal 
the  special  act  In  tiie  case  at  b&r  the  peti- 
tioner cranidains  that  be  is  detained  undw 
an  ordinance  InvaUd  for  constltutiimal  rea- 
sons, and  does  not  eililbit  that  ordinance  to 
the  court  In  tbe  method  prescribed  by  tbe 
statute. 

Petition  denied. 

BBOWZ^,  C.  J.,  and  TATLOB,  WHIT- 
FIEU>,  and  WBST,  JJ.,  concur. 


a43La.) 

No.  28104. 
NIETO  V.  HAT, 
In  re  HAY. 
(SnpremS  CSirart  (tf  Louidana.   June  29^  1018.) 

(BjfUalnu  &v  Editorial  Btaff.) 

SKQUSSraATTOM  ^17— RlOHT  TO  BoNn. 

On  defendanf  B  motioQ  tor  diBBoludon  of  a 
writ  of  sequestration,  and  in  the  alternative 
that  he  be  allowed  to  bond,  tbe  trial  court  must 
allow  defendant  to  bond,  rince  platntUt  can  de- 
sire no  more  than  Boch  security. 


^=>ror  oOMT  «Mn       SUM  tpple  and  KBT-NUHBBa  U  aU  K^-Nitoilma  OIsw^  and  IndUM 
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Suit  by  DaTld  NIeto  against  WllUam  R. 
Hay,  wherein  defendant  applies  for  writ  of 
mandamns  to  Issoe  to  the  Judge  of  the  Twen- 
ty-Sixth Jndldal  District  Court,  Parish  of  St 
Tammany,  directing  Mm  to  make  an  order  to 
dissolve  on  bond  the  writ  of  sequestration  is- 
aned  in  the  endt  Writ  ordered  to  lasne. 

MUler  &  Bums,  for  relator. 

PROVOSTT,  J.  Plalntlir  alleges  that  on 
the  18th  day  of  April,  191S,  he  and  defend- 
ant entered  Into  an  oral  agreement  of  part- 
nership, by  which  th^  were  to  buy  out  a 
certain  going  country  store  business,  and  to 
carry  on  the  same  for  three  years,  the  defend- 
ant to  furnish  (5,000,  and  he  his  services,  and 
th^y  to  divide  the  profits  equally;  that  he 
attended  to  the  buying  of  the  business,  and  to 
leasing  the  building  in  whidi  It  was  then  be- 
ing carried  on,  and  was  In  charge  as  man- 
aging poriner  tnaa  May  4tb,  whoi  the  pur- 
chase was  consummated,  to  BCay  29tb,  when 
def^dant  took  diarge,  and  enladed  him; 
that  tike  business  was  puKAased,  and  the 
lease  was  taken,  and  the  moneys  were  de- 
posited, la  the  name  of  def  aidant,  bat  tliat 
this  was  only  for  convMilenoe,  as  the  agree- 
ment was  that  the  business  should  be  otm- 
dncted  In  the  name  at  the  Hay  Marcantlle 
Ctmpany;  Oiat  by  reason  of  tha  foregoing 
Oie  defendant  la  taOsMeA  to  him  In  the  sum 
ct  f6,000,  tor  the  prospective  profits  of  the 
business  for  the  three  years  during  wMdi  it 
was  under  the  agreanent,  to  continue,  and 
9^500  for  llie  injury  dime  to  Ills  refutation 
In  the  commoKlal  world,  and  for  "ttie  humil- 
laticm  and  mortification  to  bla  feelings";  that 
he  has  "a  rlc^t  of  possenlon  to  and  a  claim 
to  and  a  privilege  npou  the  movable  property 
of  the  Hay  Mercantile  CkKupany,"  and  that 
'It  lies  within  the  power  of  the  said  William 
B.  Hay  to  conceal,  part  with  ta  dispose  of 
said  movables  during  tAe  poidency  of  this 
suit,"  and  he  verily  fears  he  will  do  so;  that 
he  himself  Is  a  man  of  no  means,  and  that 
therefore  it  would  be-  Imposlble  tor  Urn  to 
furnish  bond  toe  a  writ  of  seauestratlon ; 
and  hence  the  court  should  ex  officio  order  the 
proper^  to  be  seqnestered.  He  asked  for  a 
personal  Judgment  In  the  sum  of  $7,500,  and 
that  the  sequestration  be  maintained,  ai^ 
his  privilege  be  recognized  on  the  setiuester- 
ed  property. 

The  court  <adered  the  writ  to  Issue,  and 
undor  It  the  sheriff  took  possession  of  the 
stodbi  of  goods  in  the  store,  and  of  the  moneys 
of  defendant  on  deposit  In  the  local  bank  and 
in  a  New  Orleans  bank. 

Ddiendant  moved  the  dissolution  of  the  writ, 
and  in  the  alt«-natlve  that  be  be  allowed  to 
bond.  The  court  refused  both. 

Defendant  has  applied  to  tbis  court  for  a 
mandamus  to  compel  the  trial  Judge  to  allow 
him  to  bond. 

We  have  In  the  matter  of  the  dissolution : 
of  the  writ  strong  views,  but  this  is  not  the  i 


time  to  express  than.  Clearly  dtiBeaulant 
should  be  allowed  to  bcmd.  Why  not?  What 
more  can  plaintiff  want  than  a  good  bond  to 
answer  tos  any  Judgment  he  may  obtain.  He 
dtes  the  cases  of  BltringttHi  v.  Clarke,  49 
La.  Ann.  340,  21  South.  647,  and  Bolmare  t. 
St  Geme,  113  La.  880,  37  South.  770.  These 
were  suits  for  settlement  of  partnerdilp,  and 
the  property  admittedly  belonged  to  the  part- 
nerahlp.  Such  Is  not  the  case  here. 

It  is  therefore  <»dered,  adjudged,  and  de- 
creed that  a  writ  of  mandamus  issue  to 
Hon.  Prentiss  B.  Carter,  Judge  ct  the 
Twenty-Sixth  Judicial  district  court  In  and 
for  the  pariah  of  St.  Tammany,  directing  and 
commanding  him  to  c<Hiiply  with  the  prayer 
of  the  defendant  in  the  suit  of  David  Nleto 
V.  William  B.  Hay,  for  an  oeAer  to  dlsBcdve 
on  bond  the  writ  of  seanestratioa  lasoed  in 
said  suit 

a43  La.)  ' 

No.  21193. 

RICHARDS  V.  NYLKA  LAND  CO.,  Umited. 

(Supreme  Court  ot  Louisiana.    May  27,  1818. 
Rehearing  Denied  June  20,  181&) 

(Bifllabut  by  the  Court.) 

1.  Taxatioit  «=3»ei4— Tax  Sai«— Objot. 

The  sole  object  of  the  stats  in  selling  pr<^ 
ert7  for  taxes  is  to  collect  its  rsv«nus%  and  not 

to  destroy  rights  farther  than  Is  absolutely  nee> 

essary  to  effect  such  coUectioo. 

2.  Taxation  «e=s697(4)— Tax  Sals— Redemp- 

TZOH— "OWVEB  OB  AMT  PBBSON  IHTBBBBIED 

Pbbsomaixt." 
The  wwds  "owner  or  any  pecsra  Interested 
personallyj"  as  used  in  section  tSZ  of  Act  No. 
170  of  1898,  la  dining  the  dass  of  persons 
entitled  to  redeem  prop«rty  sold  for  taxes,  mean 
not  only  one  who  owns  by  a  pufeet  titl^  but 
also  include  in  their  meaning,  we  who  poaaBsses 
as  owner, 

3.  Taxation  «a»e9TC^-TjLZ  SAUfr-Bxam  to 
Redkeic. 

One  who  lias  been  in  the  quiet,  open,  contin- 
uoua,  and  imdlsturbed  possession,  as  owner,  of 

a  lot  of  ground  for  a  number  of  years.  Is  enti' 
tied,  upon  complying  with  the  conditions  re- 
quired by  law,  to  redeem  property  acdd  for  taxes. 

Appeal  from  C»vil  District  Court,  Parish 
of  Orleans;  T.  C.  W.  Ellis,  Judge. 

Proceeding  Mrs.  Edward  Richards 
against  Nylka  Land  Ctompany,  limited,  to 
redeem  land  from  a  tax  sate.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Louis  Alfred  Ducroe,  of  New  Orleans,  for 
appellant  Walter  S.  Lewis,  of  New  Or* 
l^ns,  for  aivellea 

LBCHB,  J.  At  a  public  tax  sal^  on  Au- 
gust 2, 1910,  the  treasurer  of  the  dty  of  New 
Orleans  adjudicated  to  defendant  a  certain 
lot  of  ground  with  Improvements  thereon  for 
the  unpaid  dty  taxes  of  the  year  1908. 
Within  the  time  prescribed  by  law  plalntlfl! 
offered  and  attempted  to  redeem  the  property 
by  tendering  to  defendant  the  amount  oC 
taxes,  costs.  Interrat.  and  penalties  to  which 
It  was  entitled,  but  the  latter  refused  to  ao> 


»For  otber  essM      bum  tnpie  and  KKT-mniBBR  la  all  K«r-MiUBb«c«d  DIssrts  sad  Indsaus 
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cept  the  feendw*  and  the  only  ground  now 
n^ed  on  appenl  to  JoatUy  sndii  refusal  la 
that  plaintiff  had  no  right  whatever  to  re- 
deem said  VTOfitartj  dther  aa  owner,  legatee, 
morteagor.  or  creditor. 

[1.2]  Plaintiff,  In  her  effort  to  redeem  the 
property,  acted  In  the  capacity  of  owner,  and 
the  law  upon  that  anbject  hai  beca  eeveral 
times  reviewed  by  thla  court  It  Is  now  aa 
established  role,  recognized  by  our  Jurls- 
pmdence,  that  the  word  "owner,"  as  used  In 
the  revenue  law,  does  sot  only  mean  one  who 
owns  by  a  perfect  title,  but  also  includes 
one  who  possesses  as  owner.  In  fact,  the 
text  of  the  statute  extends  the  right  of  re- 
demption to  an  "owner  or  any  person  Inter- 
ested personally,"  etc.  Section  62,  Act  170  of 
1898,  p.  376.  It  was  said  In  the  case  of  Alter 
V.  Shepherd,  27  La..  Ann.  209,  in  revlewliig 
the  effect  of  a  tax  sale  as  to  the  right  of  re- 
demption: 

Bole  object  of  the  sUte  is  to  collect  ito 
meoaes,  and  not  to  destroy  rights,  fnrther  than 
ifl  absolutely  necessary  to  effect  such  coUecticMi ; 
and  the  right  to  redeem,  we  think,  atiU  exists  in 
the  owner  or  qaan  owner,"  etc 

Again,  In  the  case  of  State  ex  reL  Budia's 
Heirs  T.  Beglater  of  Conveyances,  118  La. 
100,  36  South.  902,  we  said: 

"We  think  that  any  one  may,  for  the  advan- 
tage of  the  owner,  as  aegotioram.  gee  tor,  make 
payment  for  him  m  the  redemption  mon^,  even 
without  Us  knowledge." 

See  G.  a  arts.  2188,  2181 

In  the  case  of  Benttey  t.  Gavalller,  121  La. 
60,  46  South.  1(0,  vh«e  the  adjndlcatee  at 
tax  Bale  attempted  to  deprive  the  defendant 
of  the  right  of  redosption  on  the  ground  that 
the  had  no  title,  this  court  said: 

"One  who  has  possessed  a  tract  of  hmd  as 
owner  tvr  a  number  of  years  is  considered  in 
law  as  prcvisional  owner,  with  exdoidve  rights 
of  entry  and  possession,  and  is  entitled  to  re- 
deem the  land  from  a  tax  sale." 

[1]  The  plaintiff  In  thla  case  is  in  a  situa- 
tion very  aimllar  to  that  of  Mrs.  Oavallter  In 
the  last-qooted  case.  The  record  shows  that 
she,  and  before  her  her  late  father,  from 
whom  she  has  Inherited,  have  been  In  the 
quiet,  open,  continuous,  and  undisturbed  pos- 
session as  owner  of  the  property  In  dispute 
for  a  number  of  years.  We  are  therefore 
of  the  opinion  that  she  Is  entitled  to  the  right 
of  redemption.  Her  right  to  rede^  was 
recognized  by  the  judgment  appealed  from, 
and  that  Judgment  la  afltemed. 


a43LaJ 

No.  28324. 

STATE  V,  HIGHTOWBR. 
(Soprano  Chart  of  Louisiana.   June  29,  1918.) 

/BvlMw  tir  MNorlsl  Staf.) 

CsDtniAx,  Law  4=>1182— CoirrassioN  of  Eb- 
B0»— AnraiuNCB; 
Whnc  the  brief  ol  the  Attorney  (Seneral  on 
an  aimeal  by  the  state  from  a  judgment  quash- 
ing the  Information  HCknowIedKes  the  trial 
coorfs  ruling  to  be  right  and  virtually  aban- 


dons the  apveel,  Oe  Judgment  fw  tiUt  leason 

will  be  affirmed. 

Amteal  f  rcHu  Fourth  judicial  District 
Court,  Parish  of  Unotln;  J.  B.  (^w,  Judge. 

J.  R.  Hightovrer  was  indicted  for  having 
willfnlly,  unlawfully  and  knowingly  caused 
the  transportaCl(Hi  of  a  named  wjoman 
through  and  acroea  the  state  through  a  por- 
tion of  the  parish  of  Lincoln  for  the  purpose 
of  prostitution,  and  with  the  intent  to  in- 
duce and  compel  lier  to  become  a  ivostltute. 
From  a  Judgmoit  quashing  the  Information, 
the  State  appeals.  Affirmed. 

A.  y.  Coco,  Atty.  Qtm.,  and  H.  B.  Warren, 
Dlat.  At^.,  of  Bnstcra  (Tonon  A.  Ooco,  of 
New  Orieans,  of  ooonseO,  for  the  8tat&  John 
B.  Holstead,  of  Bustra,  for  appdlee. 

LEOHB,  J.  The  present  appeal  Is  taken 
by  the  state  tnm  a  judgment  qnashfaig  an 
Information.  The  brief  of  the  Attorney  Qw- 
eral  acknowledges  that  the  ruling  of  the 
trial  court  accords  with  Ms  opinion,  and  he 
has  therefore  virtually  abandoned  the  ap- 
peal, and  for  this  reason,  the  judgment  ap- 
pealed from  Is  affirmed. 

a48La.) 

No.  28115. 
8CA1S  V.  BBBAUX. 
(Bnpreme  Conrt  ct  Lootidana.  June  29,  3918.) 

fSvllaiua  hv  the  Court.} 

1.  Obdcikai.  Law  «=»1020  —  Louisiana  Su- 

PBSUB  COUBT  —  AmLLATB  JtTBISniOnON  — 
AVOTTirT. 

TikB  court  has  not  appellate  jurisdiction  in 
crimhial  cases  where  a  fine  exceeding  $800,  or 
imprisonment  exceeding  six  months,  has  not 
been  imposed. 

2.  CotTBTB  <9=>224(6)  — <  JtraiSDicnoN  or  Su- 

PBEMB  COUKT— (TOHSnrOTIOIfiLLITT  OF  STAT- 

vn. 

The  Supreme  0>art  is  without  jarisdicti<Hi 
in  a  criminal  case  where  a  law  of  the  state  has 
been  declared  to  be  constitutionaL 

Am>eal  from  Sevente^th.  Judicial  Dis- 
trict Court,  ParUh  of  Vermilion;  W.  W. 
Bailey  Judge. 

Leopaul  Breaiu  was  convicted  of  having 
violated  a  labor  contract,  and  he  appeals. 
Appeal  dismissed. 

A.  B.  Mlt^ell,  «C  Lake  Ghartes,  for  appe- 
lant   A.      Oooo,  Att7*  Gen.,  and  Preston 
J.  Greene,  Dlst  Atty.,  ot  AbbevUle  (Vamm 
A.  Ooco,  ei  New  Orleaiui,  of  counsel),  ftw  the . 
State. 

SOHMBBVILLB,  J.  The  defendant  ap- 
peals from  sentence  Inqiosed  upon  him  of  a 
flue  of  fSO^  In  default,  to  aem  40  days 
In  jalL 

[1,21  The  ease  la  not  within  the  Jurisdic- 
tion of  this  court  State  t.  Dann.  IDS  Ia. 
36S,  29  South.  984;  State  T.  Hnnter,  U4  La. 
OSO,  88  South.  688;  State  v.  Deelmoneh  143 

La.  — ,  78  South.  761. 


a»Ftar  oUmt  cases  sm  mum  tople  aa*  KBT-NUMBBR  la  aU  Kav-Numbmd  Disssts  asA  Inteua 
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79  SODTHERN  BBPOBTEB 


(La. 


Defendant  moved  to  quash  the  1^1  of  in- 
formation against  him  on  the  ground  that 
Act  50,  1892,  p.  71,  making  It  a  miademeanor 
to  violate  labor  contracts,  was  unconstitu- 
tional. The  motion  was  overraled,  and  the 
statute  was  declared  to  he  conatltationaL 
No  appeal  lies  In  such  case.  State  v.  Dmm, 
105  355^  29  South.  934;  State  v.  Hunter, 
114  La.  939,  88  South.  686;  State  v.  Hurra?. 
116  La.  655^  40  Sooth.  MO,  7  Asn.  Oaa  9S7. 

The  eppeia  la  dlainlsMd. 


<148  U.) 

No.  21516. 

FOREMAN  et  aL  V.  OITY  07  OROWLEY. 
(Supreme  Court  of  LoulBlana.  June  29,  WIS^ 

(8yllahv»  7>y  the  Ooturt.) 

HrNIOIPAI.  GOBPOBATIONB  ^9796— BHEVaK 
OVBB  DBAIRS—RAIUnG — NjEaUOKNCB. 
It  is  not  negligence  oA  tbe  part  of  a  dtjr 
not  to  put  rails  at  the  ends  of  all  bridges  which 
cross  drains  in  the  dty. 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  <tf  Acadia;  William  Campb^ 

Judge. 

Suit  by  Mrs.  Louise  Foronan  and  husband 
against  the  City  of  Crowley.  Judgment  for 
defendant  dismissing  the  snlti  and  plain- 
tiffs appeaL  Afilrmed. 

fihelt?  Taylor,  of  Baton  Rouge,  for  appel- 
lants. Jaa.  A.  OremUllon,  City  Atty.,  PhlUp 
S.  Pngh,  and  L,  H.  Pugh,  all  of  Crowl^, 
and  Dennis  T.  Canan,  Jr.,  for  api>eUe& 

SOHHEBYILIjB,  J.  PlalntUtB  appeal 
from  a  Judgment  rejecting  thdr  demand  for 
damages  against  the  city  of  Crowley  because 
ot  the  death  ot  their  five  year  old  aon,  who 
was  drowned  from  a  bridge  czoeslng  a  drain 
on  tbe  eutem  bonndaiT  of  the  dty.  Tbe 
negligence  and  fault  alleged  against  defend- 
ant was  because  of  failure  to  place  rails  or 
bannlst^  on  the  wds  at  Uie  bridge. 

The  Mdge  in  question  fbrmed  a  part  of 
the  highway,  and  extended  across  Eastern 
avenue,  partly  covering  a  natural  drain 
wbldk  extended  from  ime  side  of  the  city  to 
tbe  other.  Eastern  avraue  was  75  feet  wlde^ 
and  the  bridge  crossing  it  was  16  feet  long, 
from  east  to  west,  the  direction  In  whlcih 
the  ditch  runs.  The  evidence  Staowa  that  the 
bridge  was  w^  bnUt,  and  tai  good  condition 
at  tbe  time  at  the  aoctdeat.  It  also  shows 
that  the  Uttle  child  whose  life  was  lost  was 
on  (me  end  of  tbe  bridge,  playing  In  the  wa- 
ter which  flUed  the  dltdL  In  getting  up,  his 
feet  aUpped,  he  fdl  Into  the  water,  and  he 
was  drowned.  FlalatUCs  cmtend  Oiat,  it  a 
rail  had  been  mn  along  tiw»d  otttie  bridge, 
the  child  would  not  have  fallen  Into  the  wa- 
ter. But  Qi^  have  failed  to  prove  that  it 
was  Diligence  on  the  part  of  defendant  not 
to  have  put  a  rail  at  the  end  of  the  bridge. 
The  bridge  was  <^  sufflcimt  widtii  and 
strength  to  acoonmiodate  the  traffic  on  Elast- 


em  avmue,  whldb  was  very  limited.  It  was 
not  shown  that  the  iHids^  was  freqooited 
by  childroi;  and  the  five  year  old  dilld  of 
plaintiffs  was  a  half  mile  to  a  mile  from  Its 
parents'  residence.  In  tbe  company  of  two 
little  boys.  It  has  not  been  deemed  neces- 
sary in  a  dty  of  any  sise  to  rail  all  tbe 
bridges  crossing  drains,  and  we  fall  to  see 
where  the  defendant  was  negligent  In  not 
putting  rails  across  the  ends  ot  tike  bridge 
referred  to. 
Judgment  affirmed. 


(No,  22004.) 
DUPUXS  et  al.  V.  DRAINAGE  OOITRS  OF 
SUBDRAINAGE  DIST.  NO.  1  OF  FIFTH 
POLICE  JUBT  WARD  OF  ACADIA  PAB- 
ISH. 

(Snpreoie  Court  of  Iiouisiana.   June  2%  191E.) 

(SvMut  hi  the  Court.) 
Elections  «=» 232— Fraud  ok  Iixeoautt— 
Validtit. 

An  election  Is  vitiated  by  fraud  or  flle- 
gaUty  wbidi  afFfects  tiie  result^  and  upon  sndi 
showing  win  be  decreed  void  and  of  no  effect 

Appeal  from  EHgbteentli  Jndttdal  District 
Court,  Parish  of  Acadia;  William  Campb^ 

Judge. 

Suit  by  Jos^h  Alcide  Dupnls  and  others, 
dtlzens  and  property  taxpayers,  against  the 
Drainage  CommisslonCTS  of  Subdralnage  Dis- 
trict Na  1  of  the  Fifth  PoUce  Jury  Ward  of 
Acadia  Parish,  to  annul  and  Bd:  aside  a  special 
dectlon  voting  a  Ixmd  Issue,  Jndgmait  for  de- 
fendant, and  plaiudlTs  appeal.  Judgmwt  an- 
nulled, and  Judgment  ocdered  in  &vor  of  tbe 
plalntlfCs,  declaring  the  election  void. 

GremlUlon  &  Smith.  <rf  Qxcmlegt  fw  appd- 
lants.  Percy  T.  Ogden^  DIst.  At^^  tt  Orrnr- 
ley,  for  appellee. 

UONROR,  a  J.  Plalntlfb^  dtbeas  and 
property  taxpayers  of  subdralnage  district 
No.  1  ot  the  Fifth  police  Jury  ward  <rf 
Acadia  part;^,  attain  an  election  hdd  on  Jane 
28,  1017,  for  the  submlscioa  to  tbe  qualified 
voten  of  tlttt  district  of  a  proposition  to  im- 
pose a  tax  and  incur  an  Indebtednects  of 
$40,000,  and  Issue  bonds  tbraeCnr.  They 
allege  that,  according  to  the  retnms,  41 
votes  were  east  fbr  and  40  against  the  tax, 
but  that,  the  returns  are  fraudulent  and  er- 
roneous, in  this:  That  a  certain  ballot  was 
assumed  to  have  been  east  by  David  Le 
Blanc;  in  favor  ot  tbe  tax,  and  was  so  count- 
ed, but  in  fact  that  no  ballot,  signed  or  In- 
dorsed "David  Le  Blanc,''  was  taken  from 
the  box  in  tbe  presence  ot  the  bystancters; 
that  a  ballot,  signed  or  Indorsed  M)avld  Is- 
tre,"  was  taken  out,  read,  called  out,  and 
seen  by  tbe  bystanders  and  was  coonted  by 
the  oommlssUmers,  as  being  the  ballot  sup- 
posed to  have  been  cast  by  David  Le  Blanc ; 
that  it  should  have  .been  atamped  "Spoiled 
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Ballot,"  and  not  coon  ted,  u  do  radi  Toter  aa 
Dam  Istre  Ut6b  In  the  dtatrlct;  and  that, 
had  U  not  been  com^  in  tavor  the  tax. 
the  tiectiao  would  have  resulted  in  a  tie: 
Itu^  further  allegB  that  they^  have  been  In- 
ftwmed  and  bMlere: 

"That  the  ballot  east  in  eaid  election,  ripied 
or  indoraed  'Uavid  litre,*  has  basn  fraadalentl; 
removed  therefrom  and  another  ballot  sigDed 
or  iodorsed  'David  Le  Blanc,*  substituted  In 
its  place";  that  if,  "npon  the  opening  of  the 
said  ballot  box  by  the  court,  it  be  found  that 
the  ballot  siniad  or  indoraed  'David  Istre,'  and 
which  should  have  been  declared  a  'spoUed  bal- 
lot,' and  BO  marked  and  therefore  not  counted, 
has  been  removed  from  said  ballot  box,  and  b; 
Rason  tlwreof  not  found  tberein,  hnt,  on  the 
eootraTT*  shoald  the  substitated  Mllot,  signed 
or  indtmed  'David  Le  Blanc,'  be  found  in  said 
ballot  boxt  then  and  in  ti^t  event  the  said 
sabetitoted  ballot  should  be  dedared  •  *  * 
to  have  been  fraadulently  enhetitated  and  plac- 
ed  fn  eaid  ballot  box,  end  eboald  he  dedared 
null  and  void,  cast  aside,  and  said  election  de- 
creed to  have  resulted  in  a  tie." 

Six  wlteeeaeB.  called  by  plaintiff,  teatlfled 
that  one  of  the  cranmtsakMiers,  to  whom  the 
tlt^ets  were  handed,  and  whose  fanctl<»i  It 
vaa  to  ftononnce  tbe  names  inscribed  there- 
on, called  fibe  name  "Davtd  Istrtf'  fnxn  a 
ticket  that  be  was  holdlttjf  In  bis  hand,  and 
a  maJorlt7  of  the  rix  testitr  that,  immedi- 
atdy,  some  dlseossUm  took  place  between 
him  and  the  commissioners  who  were  keep- 
ing Qie  tallies  to  one  of  whimi  the  tkket  was 
banded.  One  of  the  witnesses,  who  was 
standing  qnlte  near  tbe  commissioner,  who, 
aa  he  saya,  called  "David  Istre,"  testifles  that 
be  saw  that  name  written  <m  tlie  ticket;  that 
it  was  plainly  written.  One  of  the  tally 
riieeta  shows  ttiat  the  name  David  Istre" 
was  first  written  nptm  it,  and  then  the  name 
'DavU  Le  Blantf*  substitated  therefor,  A 
ticket  bearing  the  name  "David  Le  Blanc" 
was  bronght  out  of  the  box  upon  the  trial, 
and  one  of  the  oommisdoners  testified  that 
It  was  he  wbo  wrote  Le  Blanc's  name  oa  It 
Le  Blane  Is,  apparency,  illiterate,  bnt  states 
that  he  can  write  bis  name.  He  also  states 
that  be  voted,  but  is  nnable  to  remember 
who  Axed  his  tkitet  for  him.  The  ticket  was 
offered  In  ertdMiee  by  both  sides,  bnt  plain- 
tiffs'  counsel  caused  the  following  note  to 
be  made,  to  wit: 

"Goonsel  tor  plalntifEs  wishes  it  to  be  noted 
OD  the  note  of  evidence  tiiat  iht  said  baDoC  is 
the  only  one  of  the  81  or  82  tl^lkflts  that  were 
broogbt  out  of  tbe  box  on  the  trial  that  had  no 
sipt  of  a  crease  of  fold  in  it." 

And  the  fact  noted  remains  nndiallenged 
and  muxplalned ;  the  snggestloa  In  the  brief 
of  defendants  eomuei  not  amounting.  In  oor 
oplnloa,  to  an  explanatifm.  Fonr  of  the  flva 
commission CTB  who  were  called  to  the  stand 
testified,  either  that  they  did  not  hear  the 
other  commissi  oner  call  the  nkme  "David 
Istre^**  or  that  It  ma  not  called.  Among 
the  last  of  the  witnesses  who  came  to  the 
stand.  howereTi  was  the  commissioner  wbo 


til 

Is  Bsld  to  have  called  name^  and  part  of 
his  examinatloD  reads  as  ffrllows: 

**Q.  It  has  been  stated  by  some  of  those  vot- 
ing against  the  tax  at  said  electi<Hi  that  yoa, 
in  calling  out  the  names,  called  that  of  David 
Istre  three  times,  contioaously;  Lb  that  true 
or  not  true?  A.  I  may  have  called  David 
Istre.  I  maj  have  made  that  error;  but  I 
corrected  it,  and  I  can  prove  It  by  witnesses, 
too." 

Cross-examination : 

"Q.  Are  you  prepared  to  swear  whether  there 
was  any  discussion  as  to  tbe  name  ot  David 
Istre  whm  called  from  the  ticket  in  your  hands? 
A.  There  was.  Q.  By  whom?  A.  By  us;  Du- 
hon  had  written  the  name  'Istre'  on  the  tally 
sheet,  and  he  was  lotting  for  Le  Blanc.  I  had 
called  Le  Blan<^  ondoubtedly.  I  called  Istre, 
and  Mr.  Fruge  said  it  was  Le  Blanc." 

Why,  holding  in  his  hand  a  ticket  with 
the  name  David  Le  Blanc  written  on  it,  the 
witness  shonld  have  read  it  "David  Istre," 
is  not  explained:  nor  la  it  explained  why 
deftodant's  witnesses  d«iy  that  he  did  so 
read  it  The  explanation  that  suggests  Itself 
to  the  n^d  for  the  writing  of  the  name 
David  Istre  on  the  tally  sheet  Is  that  the 
commissioner  was  tbere  to  write  down  the 
names  as  they  w^  called  from  the  tldtets, 
and  hearing  the  name  Istre  called,  he  wrote 
It  down.  But  that  is  not  the  explanation 
that  the  commissioner  gives.  He  explains  as 
follows: 

"I  wrote  Istre  on  the  tally  sheet  by  mis- 
take, and  the  reason  whv  1  made  that  mistake — 
how  it  happened— one  or  his  half-brothers  is  an 
Istre,  and,  one  time,  I  wrote  him  a  dwek,  and 
forgot  the  name,  and  wrote  it  Istr^  and  he 
said,  'Not  Istre,  bot  Le  Blanc' " 

It  is  undiluted  that  there  was  no  David 
Istre  living  in  the  distiict  There  is  ocm- 
fliderable  conflict  in  the  testimony  up<Hi  the 
subject  of  tbe  ballot  box.  Some  of  the  wtt- 
neasee  testify  that  It  wb»  not  sealed  when 
talUD  away  by  a  pro-tax  ccnnmlsslwer,  after 
the  Section;  others,  that  it  was  sealed.  No 
tldcet  bearing  the  name  "David  Istre"  was 
produced  from  the  box  on  the  trial,  and  the 
"David  Le  Blane**  ticket  stiU  looks  as  If  It 
had  Just  oome  from  the  printer,  bridle  the. 
others,  without  exception,  are  creased  and 
rumpled.  Our  omclnslmi  Is  that  tbe  *'Davld 
latre^  ticket  was  deposited  in  the  box,  pre- 
pared In  tbat  form  I9  tbe  pascm  who  under- 
took to  fix  Le  Blanc's  ticket  ftor  hlro.  Out  the 
error  was  discovered  when  Istre's  name  was 
caned  by  Qie  otmimlasloDer,  and  that  the  at- 
tend was  made  to  correct  it  by  putting  the 
Le  Blanc  ticket  lo,  and  taking  the  Istre 
ticket  out  of  the  box;  Bnt  that  was  too 
late;  It  was  after  the  fiSecdcm,  vibidb.  was 
Uierefore  vitiated. 

Tbe  Judgment  appealed  from  la  accord- 
ingly annulled,  and  It  is  now  ordered  and 
adjudged  that  tbere  be  Judgment  In  favor 
of  plalntUCs  editing  aside  the  returns,  decree- 
ing the  election  of  June  28,  1917,  here  at- 
tached, to  be  void  and  of  no  effect,  and  con- 
demning the  defendant  to  pay  all  costs. 
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No.  2298^. 

LOUISIANA  BY.  &  NAV.  CO.  t.  RAILROAD 

COMMISSION  OF  LOUISIANA. 
(SupruM  Oourt  at  Louisiana.   June  29.  1918.) 

(Bj/llabut  by  EdiPnial  Stt^J 
lUxLBOADs  «3»226— CoivantronoK  and  Op- 

BEATION— MaINTEIVAKCB  OF  PUTATE  SPUB. 

Where  plantation  ownw  contracted  for 
privBte  spur  track  between  tro  regular  shippior 
stations,  eadi  less  than  two  miles  awa^  from 
the  Bpur,  spur  beioff  aceestAle  to  public  only 
hy  private  road,  railnrnd  could  not  M  required 
to  maintain  spur  at  own  ezpansa,  on  smund  of 
increase  of  traffic. 

Appeal  from  Twenty  Secaod  Judicial  Dls- 
trlct  Court,  Parish  of  East  Batm  Bouge;  H. 
r.  Brunot,  Judge. 

Suit  by  tbe  Loulidana  Bailway  ft  Naviga^ 
tlon  Cwnpany  against  the  Railroad  Uom- 
misslon  of  LonisUuia.  From  a  judgment  tot 
plaintiff,  defendant  a^ieals.  Affirmed. 

TV.  M.  Barrow,  Asst  Atty.  Gen.,  for  appel- 
lant Wlsc^  BandoliA,  Bendall  &  Fr^er.  of 
Shrereport,  for  appellee. 

PBOVOSTT,  J.  The  plaintiff  company  and 
Mr.  Blabewood  entered  into  a  contract  by 
which  Mr.  Blakewood  wns  to  do  the  grading 
and  furnish  cross-ties  for  the  constnictlon 
and  maintenance  of  a  spur  on  his  plantatl<m 
for  the  use  of  his  cotton  gin,  and  otherwise 
for  his  exclusive  use,  and  the  plaintiff  com- 
pany was  to  furnish  the  other  necessary  ma- 
terials and  have  the  work  done.  Tbo  con- 
tract contains  many  stlpnlatlMis  not  necech 
sary  to  be  here  recited.  This  was  In  1900. 
In  tbe  course  of  time,  Mr.  Blakewood  refus- 
ing to  furnish  cross-ties  needed  for  repairing 
the  spur,  which  had  become  unsafe,  the  plain- 
tiff company  closed  It.  Thereupon  Mr.  Blake- 
wood, and  others  of  that  n^c^borhood 
who  fotmd  the  spur  oonTOdait,  obtained 
an  order  from  the  defendant  commission 
to  the  plaintiff  company  to  maintain  the  spur. 
There  is  a  regular  statl<»i,  with  all  shaping 
facilities,  1.6  miles  abore  this  spur,  ana  an- 
other 1.9  miles  below  it.  The  spur  Is  inacces- 
sible to  the  public,  except  by  a  private  road, 
which,  of  course,  the  owner  may  dose  at  any 
time.  The  contention  Is  that  the  traffic  there 
has  become  so  great  as  to  Justify  the  rail- 
road's having  to  maintain  this  spur  at  Its 
sole  expense  in  the  interest  of  the  public. 
This  traffic  is  stated  with  exactness  from  tbe 
records  of  the  plaintiff  company.  From 
July  1,  1915,  to  June  30, 1916,  It  consisted  of 
three  cars  of  cotton  seed  and  two  cars  ot 
cane  shipped  by  Mr.  Blakewood;  and  from 
June  30,  1916,  to  June  30,  191T,  it  consisted 
of  two  cars  of  cotton  seed  and  four  cars  of 
cane  shipped  by  Mr.  Blakewood,  and  one  car 
of  lumber  and  two  cars  of  live  stock  and 
household  goods  received  by  a  Mr.  Bond,  and, 
as  we  understand,  one  other  car  of  lumber. 
Theee  years  were  the  two  immediately  pre- 
ceding the  hearing  of  this  case  l>^0Te  the  de- 


fendant oommlMtcm.  Tb»  spar  Is  necessary, 
It  will  be  remembered,  only  for  carload  ship- 
ment*. Mr.  Bond  wma  moving  into  tliat 
neighborhood ;  hence  tbe  dilpmaita  to  lilm. 

We  see  in  this  apm  noUiing  hat  a  planta- 
tion spur,  tor  tbe  private  benefit,  virtaaUy, 
of  Mr.  Blakewood)  aM  whlcli,  thorefor^  he 
should  contribute  towards  the  maintenance 
of,  according  to  his  contract  No  good  reason 
can  be  given  why,  it  the  plaintiff  railroad  is 
to  maintain  this  spur  at  Its  sole  expense,  it 
should  not  do  the  same  with  all  the  planta- 
tion sptirs  along  Its  Une,  and  all  the  ocner 
railroads  do  the  same  with  all  the  private 
spurs  along  their  lines.  Most  of  Oiese  pri- 
vate spars  do  many  times  the  volnme  of  car- 
load traffic  that  this  spvr  appears  to  baTS 
been  doing. 

We  do  not  see  that,  tor  traffic  other  than 
carload,  the  plaintiff  conqtany  should  be  re- 
quired to  furnish  greater  facilities  than  It 
has  done  already;  the  regular  public  traffic 
8tati<ni8  in  that  neighborhood  being  less  than 
4  miles  apart,  or  either  one  less  than  2  miles 
distant  from  this  spar. 

The  Judgment  appealed  from,  annulling 
said  ordw.  Is  afflrmefl,  at  ftm  costs  of  d^end- 
ant 

O'NIELI^  J.,  ooncors,  except  as  to  costs. 

a48  La.)  — — 

No.  23129. 
GAIENNIE  V.  DRUILHET. 
In  re  GAIBNNIIB. 
(Supreme  Court  of  Lonislans.   Jon*  20,  191&) 

(SyUahuM  by  Editorial  Staff.) 

1.  PuuDino  «s3ii— Mattbrs  or  Evidkncb— 
SEConuABT  Evidence. 

Under  Code  Frac  art  172,  reqoliing  only 
that  plaintiff  allege  a  cause  of  action,  in  contest 
of  primary  electiwt  because  nonresidents  were 
allowed  to  vote,  testimony  of  bystanders,  who 
had  seen  ballots  and  could  testify  as  to  contents, 
was  not  inadmissible  because  oi  absence  (rf  al- 
legation of  fraud  in  conduct  of  election,  or  ci 
the  ballot  boxes  not  having  been  saf^  kept 

2.  Elections  <e=»28— Seckect  as  to  Vote. 

A  legal  voter  cannot  be  required  to  divulge, 
on  or  off  tiia  witness  stand*  for  whtnn  he  voted, 
but  an  iUegal  voter,  as  a  nonresident  «Bn  be  ro- 
quired. 

Oertlwazi  to  Oonrt  of  Appeal,  Parish  at 

Iberia. 

hUaction  contest  by  Florlan  J.  Galennie 
against  F.  J.  DruUhet  resulting  In  Judgment 
for  defendant  in  the  district  and  circuit 
courts,  whereup(m  plaintiff  applied  for  cer- 
tiorari or  a  wrib  of  review  to  the  Court  of 
Appeals,  which  denied  the  appllcatloit  and 
plaintiff  appeals.  Judgments  below  set  aside, 
and  case  remanded. 

Weeks  &  Weeks,  of  New  Ibola,  for  ai^- 
lant.  B.  S.  Broussard,  of  New  Iberia,  for  re- 
spondent 

PBOVOSTT,  J.  tU  PlalntMTs  competitor 
In  a  primary  election  held  under  Act  86,  p. 
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66^  9t  1016,  for  mayor  of  tbe  towD  of  leaner- 
ette,  was  returned  elected  by  majority  of  1, 
Tl  to-  70.  FiRlBtUf  coQtests  on  the  i^ound/ 
that  three  nontesldeiita,  not  eotitled  to  vote^ 
were  allowed  to  vote,  and  voted  t<x,  aai  were 
coaated  for  Mb  conq»eUtor.  0^  ballot  boxes 
sot  baviiic  been  kept  In  the  manner  required 
by  law,  so  a»  to  be  aafe  agalnat  tampering, 
bat,  on  tibe  otmtrary,  baling  been  in  a 
manner  whicb  aJEorded  a  foil  imHwtunlty  for 
any  one  to  tamper  with  tbem  who  might  de- 
sire to  do  so,  plaintUf  took  the  position  that 
the  ballots  therein  bad  lost  their  value  as 
erldoice  (9  B.  a  1S4),  and  tbat  the  <mly 
Tdlable  erldenoe  araUaUe  as  to  irtiom  the 
three  alleged  nonreddeits  In  question  bad 
voted  for  was  the  testimony  of  the  bystand- 
ers who  bad  seen  the  ballots  and  could  testi- 
fy to  their  contents.  Tbe  trial  court  and  the 
Coart  of  Appeal  held  that,  In  the  absence  of 
any  allegation  of  fraud  In  the  manner  of  the 
conduct  of  the  election,  or  of  the  ballot  boxra 
oot  haTlng  been  safely  kept,  this  secondary 
evidence  was  Inadmissible.  This  ruling  ap- 
pears to  ns  to  be  unmuud.  Tbe  question  is 
Mt  one  of  pleading,  but  of  evidence.  A  Uti- 
(ut  Is  not  leQQirea  to  make  any  allegation 
torching  the  evidence  by  which  his  case  is  to 
be  supported.  He  need  only  allege  his  cause 
of  action.  <X  P.  art.  172.  Tbe  evidence  by 
whidi  he  is  to  establish  it  Is  an  entirely  dif- 
ferent thing.  The  laying  of  a  predicate  for 
tbe  admission  of  secondary  evidence  is  a  mat- 
ter of  evidence,  not  of  pleading.  The  man- 
ner in  which  tbe  ballot  bons  were  kept  sub- 
tequenUy  to  the  election,  whereby  the  bal- 
lots lost  th^  probative  duuracter.  formed  no 
port  of  plalnturs  canse  of  action.  It  was  not 
beeaose  ct  Uie  ballots  havli^  been  flius  loose- 
ly kept  that  plalntur  claimed  to  be  entitled 
to  the  office,  but  becan.se  he  bod  received  a 
majority  ot  the  legal  votes,  and  a  different 
result  had  been  made  to  appear  by  reason  of 
the  three  Illegal  votes  In  question  having  been 
recdved  and  counted  for  his  adversary. 

[I]  Another  ruling  of  our  brethrm  below 
wag  In  not  compelling  the  said  three  alleged 
mnresldent  voters  to  testify  fbr  whom  th^ 
voted.  A  legal  voter  cannot  be  required  to 
divulge,  on  or  off  the  witness  stand,  for  whom 
be  Toted.  Tullos  v.  Lane,  45  Lo.  Ann.  333, 
12  South.  508;  15  Cyc.  423  ;  9  B.  a  L.  142. 
But  the  same  Is  not  true  of  an  Illegal  voter. 
15  Cyc.  424;  9  B.  a  L.  142.  If,  therefore,  th& 
plaintiff  should  succeed  In  showing  to  the 
satisfaction  of  the  trial  court  that  the  three 
voters  in  question  were  nonresidents,  and  not 
QoallSed  voters  at  said  election,  the  secrecy 
protecting  legal  voters  would  not  stand  in  the 
way  of  the  said  three  voters  being  required 
to  dlTulge  for  whom  they  voted. 

The  judgment  of  the  district  court  and  al- 
ao  that  of  the  Ck)urt  of  Ai^>eal  are  therefore 
set  aside,  and  the  case  Is  remanded,  to  be  pro- 
ceeded with  according  to  law,  and  the  views  ! 


In  the  present  opinion  expressed.  13ie  de- 
foidaut  to  pay  the  costs  of  the  appllcatlou 
for  certiorari. 


a4s 

No.  21345. 

LOUISIANA  NAy.  OO.,  Limited,  v.  OYSTER 

COMMISSION  OF  LOUISIANA  et  al. 
(Supreme  Court  of  Louisiana.    May  27,  1918. 
Rehearing  Denied  June  29,  1918.) 

fSvOaUu  hv  BdUorita  Btaff.) 

ArpBU.  AKD  BbIOB  «S»1099(8>— SUBBBQtnEHT 

AppBiX—LAW  OF  Case. 
Under  former  decim<H]  a£ainst  plaintiff  com- 
Iiany  on  its  charge  that  daendants  trespassed 
on  navigable  waters  and  streams  witbin  its 
grants,  an  excepti<m  of  no  oanse  of  action,  plead- 
ed against  its  supplemental  and  amended  peti- 
tion, dbarglDg  no  other  treqtau,  was  iHopeiiy 
sustained. 

Appeal  from  Cttvil  District  Ooort,  Parish  of 
Orleans ;  Getwge  U.  Thterd,  Judge. 

Action  by  the  Louisiana  Navigation  Com- 
pany, limited,  against  the  Oystw  Commls- 
stm  of  Louisiana  and  others.  Exception  oi 
no  cause  of  action  sustained,  and  plaintiff 
appeals.  Affirmed. 

J.  C.  ft  Thos.  Qllmore,  of  New  Orleans, 
and  Edward  N.  Pngh,  of  Donaldsonville,  for 
appellant.  A  V.  Coco,  Atty.  Oen.,  and  Harry 
Gamble.  Asst.  Atty.  Gen.  (J<An  Dymond,  Jr., 
of  Mew  Orleans,  of  counsel),  for  appellees. 

LBCBB,  J.  On  tiie  ITUi  of  January,  1910, 
a  decision  was  rmdered  by  this  court,  ip 
which,  althou^  the  case  was  remanded,  we 
expressed  an  opinion  adverse  to  the  principal 
claims  and  pretoitlons  of  plaintiff  In  the 
abov«  cause.  See  opinion  In  case  No.  17694, 
reported  In  125  La.  740,  51  South.  706. 

We  therein  held  that  the  grants  under 
which  plaintiff  claims,  being  lands  border- 
ing upon  and  partially  surrounded  by  tbe 
tidewater  of  the  Oulf  of  Mexico,  carry  Its 
titles  no  farther  than  high-water  mark,  and 
that,  In  so  far  as  plaintiff  asserts  ownership 
and  possession,  under  such  titles,  of  land  ly- 
ing beneath  the  waters  which  surround  the 
tracts  of  dry  land  included  In  said  grants,  or 
lying  beneath  any  navigable  passes  or  chan- 
nels, which  Intersect  such  tracts  or  separate 
them  from  each  other,  the  exception  of  no 
cause  of  action  was  properly  maintained. 
We  further  held  tbat  it  did  not  follow,  how- 
ever, that  the  petition,  taken  as  a  whole, 
fails-  to  disclose  a  cause  of  action,  since  its 
allegations  are  broad  enough  to  import  a 
charge  of  trespass  with  respect  to  the  dry 
land  as  well  as  the  submerged  land,  and 
though  the  diarge  Is  not  as  speclflc  as  the  de- 
fendants have  a  right  to  require.  It  cannot 
properly  be  said  that  it  does  not  show  a  cause 
of  action.  We  further  stated  that,  more- 
over, It  seemed  not  unlikely  that  there  may 
be  noDDavigable  streams,  pools,  ponds,  and 
wet  places,  within  the  borders  of  the  dry  land 
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covered  by  plalntUTa  grants  as  tbat  plaintiff 
would  be  Kititled  to  bold  them  as  Inclnded 
therein,  and  yet,  with  respect  to  which,  de- 
fendants may  hereafter  Insist  that  the  Judg- 
ment appealed  from  constitutes  res  Judicata. 
Wherefore,  with  a  view  of  aftording  plain- 
tiff an  oigKirtunity  to  amend  Its  petition 
within  a  delay  to  be  fixed  by  the  trial  Judge, 
by  setting  forth  specifically  the  particular 
places  or  ptHtlons  of  Its  property  npoa  which 
the  alleged  trespass  has  been  committed, 
together  with  the  time  and  manner  of  the 
trespass,  the  Judgment  a[^>ealed  from  was 
set  aside,  and  the  case  remanded  to  the  dis- 
trict court,  to  be  proceeded  with  In  accord- 
ance with  the  Tlews  therein  expressed. 

After  the  cause,  in  accordance  with  our  de- 
cree had  bem  restated  on  the  dot^et  of  the 
dTfl  district  court,  plaintiff  filed  a  8UM>le- 
mmtal  and  amended  petition,  In  which  It  re- 
cited that  It  had  obtained  a  writ  of  wror 
fnHn  the  Suprone  Ooort  ot  the  UnMied 
States  to  the  Judgmoit  and  decrae  thus  ren- 
dered by  this  court  on  January  IT,  1910,  but 
that  said  Judgmmt  not  being  final  In  form, 
said  writ  was,  for  that  reason,  dismissed. 
PUUnllff  OiMi  proceeds  In  said  sui^lemental 
petltl(m  to  allege  that  the  lands  comprised 
within  Its  titles,  based  upon  prevloDS  surreys 
of  the  United  States  goTemment,  omtaln  no 
navlgatde  diaiincia  or  navlgabte  watras  sub* 
Ject  to  the  aM>Ucation  to  tide  or  ebb  and 
flow  of  the  tide  as  a  test  of  navlgaUUty,  if 
there  be  any  fimndation  in  this  country  for 
the  distinction  attempted,  which  Is  mliitead- 
ing  and  has  led  to  error  In  this  case.  Then 
follow  allegatians  grouped  into  nine  different 
paragraxdiB,  In  the  nature  of  an  argument  at* 
tacking  the  correctness  ot  On  legal  OHUdn- 
sImib  arrived  at,  and  as  expressed  by  us  in 
our  formw  opSidasL  Flaintiff  did  not  attempt, 
In  its  snpidemental  and  amended  petltkm,  to 
set  fbrth  spedflcally  the  particular  places  or 
portions  of  Its  property,  the  dry  lands,  the 
nonnavigable  streams,  pools,  ponds,  and  wet 
places  within  the -borders  ot  the  dry  lands 
covered  by  its  grants,  upon  which  the  alleg- 
ed trespass  was  OMomltted  by  the  defendants, 
nor  the  time  and  manner  of  the  allied 
tresiwss.  Having  failed  to  make  such  alle- 
gations in  its  Bupidemental  and  amended  pe- 
tition, the  conclusion  Is  Irrei^tible  that  It 
could  not  truthfully  do  so,  and  that  Its  real 
source  of  complaint;  the  only  trespass 
charged  and  chargeable  to  defendants,  Is 
that  all^:ed  to  have  been  committed  upon 
submerged  lands  forming  the  bed  of  naviga- 
ble waters.  So  that  all  doubt  being  now  re- 
moved as  to  the  fact  tiiat  plaintiff  neither 
pretends  nor  charges  that  defendants  com- 
mitted any  trespass  upon  Its  dry  lands  or 
upon  nont^vlgable  streams,  pools,  ponds, 
and  wet  places  within  the  borders  of  Its 
grants,  and  having  in  our  former  opinion  in 
the  araieal  No.  17594  reached  adversely  to 
plaintiff's  oontration  the  coneluslon  to  whidi 


we  still  adhere,  tliat  its  complaint  as  to  any 
trespass  cbaiged  against  defendants  on  the 
navigable  waters  and  streams  within  the  de-> 
limitation  of  Its  said  grants  failed  to  show  a 
legal  cause  of  action,  the  exception  of  no 
cause  of  action,  pleaded  by  defendants' 
against  plaintiff's  supplemental  and  amended 
petition  oa  the  district  court;  dioold  be  and 
was  properly  sustained. 

The  Judgmeot  appealed  from  Is  Qierefiore 
sfflimofl. 


MIIXIKEN  &  PABWEUCi  v.  AMERICAN 
SUGAK  BBFININO  CO. 

(Supreme  Ontrt  of  LouWana.   June  29,  I&IB.)- 
(SvOabm  hp  SAbiriaJ  Bt«ff.) 

SaUBS    «S>178(4)  —  AOCCPTAJf  OB  —  WdOHIKO 
JJTD  SaHPUNG. 

Under  a  contract  tve  the  sale  of  logar  "to 
be  sampled,  weighed  and  tested  aceorcUnc  to 
the  usual  castom  mwn  arrival,"  the  act  «  tke 
buyer's  ■uperintendent  in  sogcestiiis .  that  the 
barge  be  moved  to  the  riiip's  side  as  a  matter 
of  convenience,  without  assuming  responsibilitr 
for  its  safe^,  wo  not  an  aooeptanoe  it  delivery 
di^ransing  with  weigUng  and.  — i^*'^g 

Appeal  from  CIvU  District  Court,  Farl«h  of 
Orleans;  T.  C.  W.  Ellis,  Judge. 

Suit  by  Milllken  &  FarweU  against  the 
American  Sugar  Refining  Ccanpany.  Judg- 
ment for  defendant  rejecting  plaintiffs*  de- 
mand, and  plaintiffs  appeal.  Affirmed. 

Dart.  Eeman  &  Dart  and  Grant  ft  Orant. 
aU  of  Ifew  Orleans,  for  appellants.  OarroU, 
Henderson  ft  Cam^  and  Dmc^rre,  Leovy  ft 
Chaffe,  all  of  New  Orleans,  for  appellee. 

CNIELU  3.  The  plaintiff  contracted  to 
8^  and  delivOT  to  the  defendant  SflfiOO  begs 
of  centrifugal  first  sugar,  96  test,  at  8s Ac 
cents  per  pound.  Delivery  was  to  be  made 
at  the  defendant's  Cbalmette  Befinery  or  at 
the  Southern  Padflc  Company's  Algiers  or 
Oretna  docks,  'fall  sugar  to  be  aami^ed. 
wdgfaed  and  tested,  according  to  the  usual 
custom,  tqxm  arrivaL"  ' 

XWlvery  "at  the  Ghalmette  Refinery*  was 
understood  and  Interpreted  by  both  parties, 
to  mean  that  the  sugar  should  be  d^verad 
on  the  wharf  In  frcmt  of  the  refinery,  or  on 
board  a  ship  If  one  was  there  ready  to  re- 
ceive the  sugar  whut  a  boat  load  cr  barge 
load  would  arrivew  D^very  of  eadi  barge 
load  of  sugar  was  effected  by  a  sampling  and 
w^blng  by  r^resmtatives  of  both  parties 
as  the  bags  of  sugar  were  transferred  from 
the  barge  to  the  wharf,  if  there  was  no  ship 
ready  to  receive  it,  or  from  the  barge  to  the 
ship,  if  there  was  one  ready  to  receive  it 

Hie  barge  load  of  sugar  In  contest,  ccm- 
talning  1,000  sacks,  weighing  356,042  [>oands, 
was  delivered  by  plaintiff  to  a  tugboat  or 
transportation  company,  to  be  towed  from 
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Stanton  Flaittatloii  to  flw  wbacf  at  COial- 
mette. 

Tba  tag  and  barie  anlrad  at  the  duO- 
metto  wliarf  at  4  c^dock  tn  the  aftuniofn. 
Am  the  bexiemen  were  unable  to  unload  the 
sacar  that  eranlnK  Uw  baxse  vas  tied  to 
the  whart  and  the  toe  had  cast  off  and 
mored  oot  into  ibe  rlw  about  ISO  feet,  when 
the  capCalB  waa  called  haidc  by  the  tusboafs 
Hnr  dcife  and  dlxeeted  to  plaoe  the  barie 
bealde  a  ahlp  neu  by,  nndff  charter  to  the 
dtfendant  The  riw  clerh  had  aceompanled 
the  barge  from  Stanton  FlantatloQ  to  the 
Caialmette  wfaar^  and  It  was  at  the  sogges- 
tloa  of  the  euperlnteodent  of  the  aogar  re- 
finery that  be  directed  the  captain  ot  the  tag 
to  nanowe  the  barge  from  the  wharf  to  the 
ship's  side:  The  barge  was  Ued  bealde  the 
ahlp  and  left  in  charge  of  a  watchman  from 
the  tnghoat  Waves  from  the  ahlps  that 
passed  In  the  oigtA  washed  otw  aiod  tilted 
the  barg^  caudng  730  begs  of  sngar  to  slide 
Into  the  river  and  be  lost  The  remaining 
sugar,  some  of  which  was  damaged  by  water, 
was  salved  by  the  defendant,  at  the  reQnest 
and  for  account  of  the  plaintiff. 

lUs  suit  was  bronght  for  the  price  of  the 
356^  pounds  of  sngar.  |U.70a^,  on  the  al- 
legations merely  that  the  sugar  was  sold  and 
actuallj  d^rered  to  the  defendant  at  the 
^ce  stated.  The  defense  was  that  the  sugar 
was  not  delivered.  Judgment  was  rendered 
In  CftTor  of  the  defoidant,  rejecting  plaintiff's 
demand ;  and  the  lattor  annealed.  Thereaft- 
er the  defendant  paid  plaintiff  the  value  of 
the  salved  sugar,  91,687^  nndor  an  agree- 
ment that  sMiDtUCtt  demand  in  this  salt 
should  be  reduced  that  mndi  and  without 
prejndltt  to  the  righto  of  either  par^  hweta 

We  have  Ignozed  certain  able  lasnaa  which 
need  not  be  considered  in  our  view  at  the 
eas&  nut  Tiew  la  that  the  case  la  coTom- 
ed  by  the  provlalons  of  article  2458  of  the 
Civil  God4  tha^  whm  gooda  are  sold,  not  In 
buU;  but  by  w^^t,  eoon^  or  measure,  the 
sale  Is  not  complete,  Inasmuch  aa  the  goods 
w  aold  are  at  the  risk  oi  the  aellor,  until 
they  are  weighed,  counted,  or  measured.  In 
this  case,  the  sugar  was  to  be  weighed  and 
sampled  by  the  bnyer,  as  «^  aa  the  sMler, 
at  the  iriace  of  delivery.  The  wdghlng  and 
testing  ttiat  was  done  the  plaintiff  whem 
the  sugar  was  loaded  upon  the  baige  was 
not  a  compliance  with  the  stipolatkm  that 
the  sugar  vras  "to  be  sampled,  w^ghed  and 
tested,  according  to  the  usual  enstun,  upon 
arrival." 

The  contention  of  the  plaintiff  Is  that  the 
act  of  the  superintendent  of  the  reflnwy,  di- 
recting that  the  barge  be  ranoved  from  the 
vbarf  to  the  ship's  aide,  was  an  acknowledg- 
ment that  d^very  had  been  made  at  the 
whar^  or  an  acceptance  of  dellveiy  thwe. 
We  do  not  think  so.  The  evidence  satisfles 
■s  that  the  soperintendent  did  not  order  or . 

fcjwynr  oOmr  cmtm  am 


direet  but  merely  soniBatod,  Oiat  the  baxge 
be  placed  beside  the  ship,  as  a  matter  of  con- 
nnlenoeb  It  does  not  mpear  that  either  be 
or  the  riTw  deiic  thoagbt  that  he  (the  su- 
perintendent) assumed  responalUllty  fti>r  the 
safety  ot  the  barss^  vr  dlcgnnaed  with  the 
weighing  and  sampling  that  was  necessary  to 
compete  Uie  sale. 

In  the  case  ct  Feam,  Dmiegan  ft  Oo.  t. 
Maltby,  B  La.  Ann.  8.  from  which  the  learned 
counsel  tor  piwiwHff  quote,  the  sugar  that  was 
held  to  be  at  tike  risk  of  the  buyer  had  been 
weighed  and  accepted  by  him,  receipted  for, 
and  hauled  from  the  sngar  house  to  the 
boyon  bank  for  shipment  by  the  buyer.  Ttie 
decision  In  Laroe  ft  Prevost  t.  Hugely,  Blair 
A  Oa.  10  La.  Ann..2l2,  also  dted  by  ai^lant, 
was  merely  an  aflBrmance  of  the  statement  In 
article  2458  of  the  Civil  Oode;  and,  In  the 
third  case  dted,  O.  Kelham  ft  Co.  v.  Cam^, 
Hoy  ft  Co.,  20  Ui.  Ann.  Ill,  the  dedaion  rest- 
ed upon«a  Btlpnlatlon  that  the  cotton  sold  by 
weight  "should  remain  on  the  i^antatlon  at 
the  risk  of  the  purchasers  until  called  for  by 
them."  The  decisions  dted  by  counsel  fw 
appellant  are  therefmre  not  at  all  optfoaeA  to 
the  dedskm  rendered  in  this  caee. 

a%e  Judgment  ^KMlad  txom  Is  alBnned, 
at  aw^lanf 8  cost. 

(143  La.)  ^ 

No. -23187. 

DAVENPOBT  v.  STBBXjINO  LUMBER  CO. 

In  i»  DAVBNPOBT. 
(Supreme  Ooort  of  Louisiana.   June  29, 1A1&) 

(Sylldbm  by  EUtorial  Staff.) 

1.  (^anoRABX  «=s37— Afpuoaxioh  roa  Warr 

—P  AMIES— Ih  rOBU  AUTT. 

The  informally  of  applying  for  a  writ  of 
certiorari  directly  ul  the  name  of  the  apolicant, 
instead  <rf  in  the  name  of  the  state  on  the  rda- 
tioo  of  the  ajwUcant,  is  not  fatal,  where  the 
petitttm  otherwise  dladases  a  right  to  the  writ 

2.  Pbohibittoh  «s9BlO—AppuoATioff  — Pas- 
ties—Ihfobuautt. 

The  informality  of  applying  for  a  writ  of 
pn^lMtion  directly  in  the  name  ot  the  state  of 
the  applicant,  instead  of  In  the  name  of  the 
state  on  the  reladcm  of  the  aj^icant,  is  not 
fatal,  where  tlw  petiticMi  otherwise  disdoaes  a 
right  to  the  writ. 

8.  Appbai.  akd  Ebbob  «=:>46S— Skquestba- 

TION— SoaPENBIVE  APPEAL  FBOIC  OaOES  OF 
BONDINQ. 

If  the  setting  aside  of  a  jodidal  seqoestra- 
tion  obtained  on  defeodant's  sogsestion,  upon 
plaintifTs  furnishing  bond,  would  cause  an  ir- 
reparable injury  to  defendant,  an  orda-  for  a 
saapenaive  appeal  from  the  order  <jt  bonding  was 
properly  imed,  and  otherwiae  not, 

4.  SsQUESTBATion  4=>l7--SinTiiro  Anrai  <ai 
Bond— DiBCBKTioN  or  Judge. 

A  trial  judge  has  a  diat^tion  in  aetting 
aidde  a  jnditnal  aegueatratloD  on  bond,  as  before 
permitting  one  of  the  parties  to  set  it  aside  he 
most  necesMrily  believe  that  his  action  will  not 
cause  irreparable  injury  to  the  otiier  party. 

5.  Sequestration  <c==>6  —  Judiciai.  Seques- 
tration OP  Rights  of  Parties. 

Where  property  rights  are  invdved  and  It 
la  neeesBary  to  walirtahi  the  status  quo,  a  jndi- 
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dal  Mqaestradoii  !•  often  the  <m^  taft  nmtmer 
of  ooDserving  the  rii^ts  oC  the  parties; 

e..AFPSAX.  AHD  BlKOB  «rD»&7— eEQUIRKATIOir 

— DiasoLimoM  OR  Bond— AffUlX.. 
Where  a  Beqaestration  obtained  to  protect  a 
^operty  right  u  dissolved  on  bond,  ue  order 
ot  dlaiuvtun  ia  ajn^eakUe. 

Action  tor  Injunctloa  bj  J.  A.  DaTsnport 
against  the  ISterling  lionober  Company. 
Judgmokt  for  pUdntlfl,  and  defendant  anneal- 
ed to  the  flniweme  Oourt  both  BUBpenalTely 
and  derdotlvely  and  pHrfected  its  aKieal, 
and  thereafter  the  district  ooort.  on  defend- 
ant's suneation,  lasoed  a.  writ  icHf  Judicial  «e- 
queatratloo  and  plaintiff  bonded  the  sequee- 
tratlon,  and  defendant  va«  granted  a  ana- 
penslTe  appeal  from  the  .order  of  b<xidlnc, 
and  plalntlfl  apiOiea  fOr  writs  of  certiorari 
and  pndilbltlon  to  quash,  sudi  wder  of  ap- 
peal and  to  restrain  the  JDdatrlet  Judge  from 
Interfering  with  the  order  bonding  the  se- 
qnestratlon.1  Writs  refosed. 

Stnbbs,  nieus,  Orisham  &  Thompsoo,  of 
Monroe,  for  applicant  H.  Flood  Madison^  ot 
Bastn^  for  respondent 


LBOBB.  J.  PlalntUC,  claiming  to  be  the 
owner  at  certain  lands  and  the  timber  then- 
OB^  and  alleging  that  defradant  was  depre- 
dating on  said  lands  and  cutting  and  remov- 
ing the  timber  therefrmu,  enjoined  defendant 
from  farther  trespassing  upon  his  said  prop- 
erty. Defendant  answered,  and  after  due 
trial  Judgment  was  rendered  In  favor  of 
plalntlfl,  maintaining  the  writ  of  injunction. 
Prom  that  Judgmrat  defendant  appealed  to 
tills  court  both  suspenslTdr  and  deToliitiTel7» 
and  perfected  Its  appeaL 

niereafter,  the  district  court,  on  suggestion 
of  def«idant,  issued  a  writ  of  Judicial  se- 
questration and  caused  the  sheriff  to  seise 
and  take  Into  bis  possession  all  the  timber  in 
controversy.  Plaintiff,  having  obtained  from 
the  district  Judge  an  ord^r  to  that  effect,  then 
bonded  the  sequestration.  In  due  time  the 
Judge  then  granted  to  defendant  a  suspaislre 
appeal  from  the  order  of  bonding,  and  the 
writs  of  certiorari  and  prohibition,  presently 
applied  for  by  plaintiff,  are  asked  for  the  par- 
pose  of  quashing  and  annulling  said  order 
ai^>eal  and  ot  restraining  the  district  Judge 
ttom  In  any  mannw  Interfering  with,  setting 
aside,  or  suspending  the  order' bonding  the 
sequestration. 

The  answer  of  respondent  Judge  after  sug- 
gesting that  plalntifrs  application  Is  not  in 
due  form,  being  made  In  his  own  name  in- 
stead of  on  the  part  of  the  state  on  the  rela- 
tion of  plaintiff,  sets  out  the  pleadings  aub- 
stantiaUy  as  above  set  forth,  and  alleses 
that  In  the  oplnlw  of  resptmdent  the  contro- 
versy between  the  parties  b^ng  over  the 
ownership  of  the  timber.  Its  status  as  prop- 
erty should  be  iHreswred  antU  the  question  aiC 
ownership  is  definltiT^  settled,  and.  with 


that  pmpoaa  In  vlmr,  ttia  Jndldal  seqnev- 
tratlon  was  issued.  Beepondent  further  al- 
leges that  he  permitted  th^  writ  of  Jodldal 
seqaeatratlMi  to  be  bfwdod  on  fho  antliortty 
of  Jaekwn  t.  CrlUton  et  at.  121  La.  SB.  4S 
South.  101,  and  ttiat  he  granted  the  order  for 
a  suspensive  and  derolDtive  appeal  tvom  aald 
bonding  order  for  tiie  reason  that  In  his  oiBAsk- 
lon  partiee  aggrieved  have  the  constitutional 
and  legal  ri^t  of  appeal  from  all  final  Jodg- 
meatB.  All  of  which  is  respectfully  submitted 
for  such  action  as  this  court  may  deem  prop- 
er In  the  pt«mt8es. 

[1,  t]  a%e  informality  suggested  by  the  re- 
spondent Jndge^  that  plaintiff's  application 
fOr  writs  of  eerttonrl  and  iwohlbltlon  should 
have  been  made  in  the  name  ot  the  state  of 
Loaiidana  on  the  r^atlon  of  plaintiff,  in- 
stead of  being  made  dlrecUy  In  the  name  of 
Idalntlff,  has  several  times  been  ^passed  upon 
by  this  court  Sudi  on  informality,  where 
the  petition  otherwise  disposes  a  right  to 
the  writ  was  held  as  not  fatal,  In  the  cases 
of  Malaln  t.  Judge,  29  Le.  Ann.  798,  Aforrls 
T.  Womble,  80  La.  Ann.  1812,  and  State  ex 
rel.  Dardenne  v.  GcAe,  Judge,  88  Ia.  Ann. 
18S0.  mie  aUegatlons  of  the  aivUcatlon  be- 
ing otherwise  sufQcient,  and  the  prayer  there- 
of being  spedflcally  for  the  issuance  of  the 
writs,  reqjMndakt's  exoeptidn  to  the  form  ot 
plaintiff's  application  is  ovezruled. 

[t]  fFhe  queatlon  to  be  decided  In  fbls  ^o- 
ceedlng  la  whether  the  order  lasned  Iqr  the 
re^ioodait  Judge,  setting  aside  t3ie  Judicial 
sequestration  on  plaintiff  furnishing  bond, 
m^t  cause  an  Irreparable  Injury  to  de- 
fendant ft  it  should  have  that  efl^ct  tihen 
the  order  for  a  suspenslTe  appeal  from  the 
order  of  bonding  was  properly  issued: 
otherwise,  it  should  have  been  r^sed.  It 
may  seem  that  the  respondent  In  permitting 
the  plaintiff  to  bond  the  sequestration,  was 
of  the  opinion  that  the  order  to  bond  did  not 
cause  defendant  irreparable  Injury,  and  that 
In  permitting  the  d^endant  to  an}eal  sns- 
penslvely  from  that  order  he  was  of  a  con- 
trary opinion,  and  therefore  that  his  action  In 
granting  the  appeal  was  inconsistent  with 
his  action  in  granting  the  order  to  bond. 
But  this  is  explained  by  respondentfs  Inter- 
twetation  of  the  decision  in  JachsME  t.  (Mil- 
ton, 121  La.  59,  46  South.  101.  He  construed 
that  decision  to  mean  that  any  Judicial  se- 
questration, r^ardless  of  its  character,  may 
be  bonded,  that  It  virtually  deprives  a  trial 
Judge  of  all  discretion  In  such  matters,  and 
gives  the  adverse  party  an  absolute  right  to 
bond  any  and  every  Judicial  sequestration. 
Having  then  c<»nplied  with  the  duty,  in  or- 
dering the  sotting  aside  of  the  sequestration 
on  bond,  which  he  construed  to  be  merely 
ministerial  on  his  part  he  then  exercised  his 
judicial  discretion  when  presented  with  an 
application  for  a  suspensive  appeal,  and  per- 
mitted the  defendant  to  soaiMid  1^  appeal 
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what  be  coDUdeittd  to  be  an  Impending  Ir- 
reparable Injnry  to  defendant 

[4.  S]  We  are  of  Oke  opinion  tbat  the  ded- 
riw  In  the  Jackson  Oaae^  even  If  Its  langnaae 

sboold  so  JnstlfT,  diotild  not  be.glTen  tbe  tf- 
fect  of  depriving  the  Jadge  ct  all  dlicretlon  In 
setthis  aside  indldal  seqneetratloiu  <m  bond. 
There  are  nnmerous  dedalou  toithe  contrary. 
A  trial  judge  most  of  necessity,  before  he 
permits  one  of  the  parttos  to  set  aside  n  Ju^ 
dldal  seqnestratloa  on  bond,  believe  that  his 
Victlon  in  so  doing  wlU  not  cause  the  other 
party  irreparable  Injury,  and  the  question  ot 
irreparable  Injury  la  addressed  to  his  Jndldal 
discretion  and  most  primarily  be  detennlnr 
ed.by  him.  Where  property  rights  are  In- 
Tolved.  and  it  is  necessary  to  maintain  the 
status  quo,  a  Jadidal  BCquestratlon  la  c^n 
the  mly  safe  manner  of  conserving  the  rights 
of  the  partiee.  See  State  ex  rel.  Jennings- 
Heywood  Oil  Syndicate  v.  De  BaUlm,  Judge, 
113  La.  619,,  87  South.  S34;  Boimare  r.  St. 
Gone,  113  La.  880,  37  South.  770;  State  ex 
reL  Roth  v.  Judge,  38  La.  Ann.  49;  Inter- 
state Land  Co.  v.  Doyle,  120  I^.  46,  44  South. 
918;  Becker  t.  Bourdette,  121  La.  467,  46 
Soath.  676 ;  Sdiwan  v.  Schwan,  62  La.  Ann. 
1183,  27  South.  678. 

[1]  The  lssu£  here  presented,  although 
substantially  the  same.  Is  not  whether  the  re- 
spondent,*Judge  failed  to  exerdse  his  discre- 
tion in  permitting  the  plaintiff  to  bond  the 
judicial  sequestration,  but  whether  he  prop- 
erty eierdsed  that  discretion  in  granting  de- 
fendant a  suspmslTe  a^^peal  tromi  the  order 
to  bond.  We  believe  that  he  did  properly 
exerdae  that  discretion,  as  the  matter  h^ 
faiToIved  la  the:  preserratloa  of  property 
rights. 

In  the  quoted  case  of  Hecker  v.  Bourdette, 
121  Ui.  467,  46  South.  B76,  It  was  held  that, 
where  a  sequestration  obtained  for  the  pur- 
pose ci  protecting  a  property  right  Is  dis- 
solved on  bond,  the  order  of  dissolution  Is 
appealable.  That  decision  controls  the  present 
case,  and  we  hold  that  the  appeal  obtained 
by  defendant.  Sterling  Lamber  Oxapany, 
was  properly  granted. 

Toe  these  reasons,  the  writs  applied  tor  bf 
plalDtUF  are  refused,  at  his  cost 

HONROB,  a  X,  concurs  In  decree. 


WHITESIDSl  «t  at  T.  LAFATETTB  FIRS 

INS.  00. 

(Supreme  Court  of  Looisiana.  June  28,  1918.) 
(BtUaUu  bv  Editorial  Staff.) 

1  HnSBAND  AND  WiFE  9=3224  —  ACTION  — 

Pbocess— NoncE  op  Seizubb. 
In  view  of  Rev.  St.  {  and  Co^e  Prac 

artSw  182,  lfi2,  a  dtation  and  notire  nf  seizure 
la  a  soit  agminst  a  bnsband  and  wife  awed 
only  on  tiw  husband  was  sot  a  good  Berrice 
npMi  the  wife,  where  she  was  sued  for  Ins  debt, 


and  made  no  abearance  and.xecelTsd  no  no- 
tice of  judgment. 

2.  Insubance  «=9329— FoBrBTTTTBE  or  POUOT 
—Possession  or  iNsnBco— Seizube. 

A  ptdicy  of  inmrence  by  ita  terms  avoided 
by  a  cuiange  ot  Insared's  possession  will  not  be 
annulled  by  an  illegal  and  fictitioas  seizure, 
where  there  was  neither  an  actnal  nor  a  valid 
seizure  ot  the  property  insiared. 

3.  rWBUBAWCE  9=a6Q2— FaILPMI  TO  PAT  PlN- 

ALTT — Statute. 
Under  Act  No.  168  of  1908,  statutory  dam- 
ages and  attorneys'  fees  may  be  imposed  upon 
an  insurer  withh<^mg  money  on  the  indefens- 
ible ground  of  a  change  of  po8BeBd(»i  avoiding 
the  policy. 

Appeal  from  Ctvll  Dlatrict  Court,  Pariah  of 
Orleans ;  Oeo.  H.  Oli^ard,  Jndce. 

The  suit  by  Hn.  Sidney  J.  Whiteside  and 
others  ■gaingrt  the  lAfayette  Fire  Insurance 
Company.  Jodsment  for  i^alntUh,  and  de- 
foidant  api>eals.  Affirmed. 

Dart,  Eeman  &  Dart,  of  New  Orleans,  for 
appellant.  Olrault  Faxrar  and  Arthur  B.  Le- 
opold, both  of  New  Orleans,  for  ai^>eUees. 

CNIELI^  J.  TbU  Is  a  suit  cm  a  flre  Insur- 
ance policy  for  $4,000  on  a  residence  that  was 
totally  destroyed  by  flre.  The  plaintiffs  are 
the  assured  and  a  mortgage  creditor,  the  lat- 
ter claiming  f 1,600,  secured  by  the  New  York 
standard  mortgagee  clause.  They  obtained 
dndgment  for  the  amount  of  the  policy,  with 
legal  interest  after  60  days  from  the  date  of 
the  flre,  and  with  $480  statutory  damages  and 
$400  attorney^  fees. 

Of  the  several  defenses  made  to  the  suit, 
only  two  are  urged  on  appeal,  rfz.: 

<1)  That  before  and  at  the  time  of  the  fire, 
the  property  was  under  seicnre  the  sheriff, 
in  the  execution  of  a  Judgm^t  against  the 
assured,  operating  a  change  of  possession, 
and  thereby  annulling  the  policy,  according  to 
Its  terms. 

(2)  Hiat,  in  any  event,  thwre  is  no  authori- 
ty for  imposing  upon  the  defoidant  the  penal- 
ty of  statutory  damages  or  atttHniey's  fees; 
the  Act  No.  168  of  lOOB  being  authority  for 
imposing  such  pawMes  <Hily  when  an  Insnr- 
ance  company  has  vrillfully  refused  to  pay 
what  It  owes ;  whereas  In  this  case  the  com- 
pany defended  In  good  faith. 

The  plalntUfs'  reply  to  the  main  defense  Is 
that  there  was  no  actual  seizure  of  the  proper- 
ty, but  only  a  flctitlous  or  constructlTe  sei- 
zure, which  was  null,  not  only  because  there 
was  no  notice  of  seizure,  but  because  the  Judg- 
ment  purporting  to  authorize  the  sdzure  was 
an  absolute  nullity,  rendered  wlthont  cita- 
tion, on  a  d^t  of  the  husband  of  the  assured. 

The  facts  relatli^  to  the  alleged  seizure 
are  as  follows:  The  property  alleged  to  have 
been  seized  to  satis^  a  Judgment  against  the 
assured  belonged  to  her  separately,  not  to  the 
marital  community.  Suit  was  filed  against 
her  and  her  husband  for  a  grocery  bill 
amounting  to  f 182.40.  The  petition  disclosed 
no  cause  of  actltm  whatever  against  the 
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wife,  tbe  allegation  being  merely  that  tbe  peti- 
tioner bad  sold  goods  and  merchandise  to  tbe 
defendants  at  various  times  as  sbown  by  the 
Itemized  bUl  annexed  to  the  petition.  Tbe 
itemized  Mil,  covering  a  period  of  seven 
months,  showed  more  than  700  small  purchas- 
es of  groceries,  the  largest  single  item  being 
80  cents.  There  was  a  small  purc^se  on  al- 
most every  day — not  a  skip  of  two  consecutive 
days.  The  account  showed  plainly,  therefore, 
that  the  groceries  were  bought  for  consump- 
tion, not  for  resale  by  a  merchant  It  was  not 
alleged  that  Mrs.  Wblte^e  was  a  public  mer- 
chant ;  nor  was  there  any  allegation  of  fact 
that  would  make  her  liable  for  a  bill  of  gro- 
ceries sold  to  the  husband  and  wife.  In  fact, 
it  was  not  even  alleged  that  the  husband  and 
wife  were  liable  In  solldo,  although  tbe  pray- 
er of  the  petition  was  for  a  Judgment  against 
them  In  solldo,  and  the  judgment  was  render- 
ed accordingly.  Tbere  was  no  prayer  nor  or- 
der that  tbe  wife  be  authorized,  either  by  her 
husband  or  by  the  Judge,  to  defend  Uie  suit  or 
stand  in  Judgment  Two  citations  were  Is- 
sued, one  addressed  to  tbe  husband  and  the 
other  to  the  wife ;  and  both  were  served  upon 
the  huBband  in  person,  not  eyen  at  the  domi- 
cile or  residence  of  the  wife,  as  far  as  the  re- 
turn shows.  As  neltbw  def«idant  answered 
or  atipeared  In  court,  tbe  plaintiff  got  Judg- 
ment by  default  A  notice  of  Judgment  was 
served  only  upon  the  husband,  addressed  to 
him  alone. 

Mrs.  Wbltedde's  proper^  being  situated  In 
the  parish  of  Jefferson,  tbe  sheriff  undertook 
to  levy  a  constructive  seizure,  according  to 
tbe  provlsl(«s  of  sectl(ms  3625  to  8629  of 
the  'Beviaed  Statutes,  for  making  seizures 
in  the  parishes  of  Orleans  and  Jeffer- 
SML  In  those  parishes  the  sheriff  Is  not 
required  to  take  actual  possession  of  property 
to  nmke  a  valid  seizure.  The  method  <^  set- 
sore  Is  f(»  the  shralff  to  serve  a  notice  aei- 
zure  upon  tbe  owner  of  tbe  property ;  cause  a 
copy  of  the  notice  to  be  recorded  in  tbe  office 
of  tbe  recorder  of  mortgages;  enter  in  what 
is  called  the  "Secure  Book,"  In  the  sheriff's 
office,  a  description  of  the  property,  making 
note  of  the  day  and  Koiir  of  reoordlng  the 
notice  of  seizure  in  tbe  mortgage  office;  and 
moke  a  return  on  a  copy  of  the  notice  of  the 
SKTice  and  date  and  hour  of  recording  the  no- 
tice. Section  3629,  R.  S.,  declares  that  the  re- 
cording of  the  description  of  the  property  and 
notice  of  seizure  shall  be  deemed  and  consider- 
ed as  the  seizure  and  posaesshm  by  the  sheriff, 
and  that  it  shall  be  onnecesaary  to  appoint  a 

Of  course,  that  sectim  of  the  law  means 
that  the  reoHxling  ot  the  notice  of  seizure 
shall  have  that  ^Eect  provided  It  has  been 
preceded  by  the  other  formalities  required, 
such  as  the  service  of  a  copy  of  the  notice  of 
sdznra  In  this  case  service  of  the  notice  of 
seizure  addressed  to  Hr.  and  Mrs.  Sidney 
Whiteside  was  made  by  delivering  a  cobj  to 
Ur.  Whltedde  alone — not  evea  at  the  domicile : 
or  residence  of  his  wife,  as  far  as  the  record 


shows.  1^  teetlfled— and  tiioe  ts  no  reasMi 
for  doubting  her  statement — that  she  did  not 
know,  until  she  was  apprised  In  the  present 
suit,  that  her  property  had  been  seized,  or 
that  Judgment  had  been  rendered  against  her, 
or  tsTva  that  she  had  been  sued.  It  ajvcors 
that  she  paid  the  grocery  bill  after  the  fire, 
with  tbe  avails  of  other  insurance  mi  her 
house;  but  there  was  nothing  in  ^  nature 
of  a  ratlflcatlon  ot  the  proceedings  that  bad 
been  taken  against  her  without  her  knowl- 
edge. 

Tbe  defendant  lierecontokdsthat  service  of 
the  notice  of  seizure  upon  the  husband  gave 
constructive  notice  to  tbe  wife;  and  In  sup- 
port thereof  the  learned  counsel  dte  artld^ 
182  and  192  of  the  Oode  of  Practice^  referring 
to  service  of  dtatlcm  upon  a  married  woman. 
Article  182  declares  that  If  the  d^oidants  In 
a  suit  be  husband  and  wife,  it  Is  sufficient  to 
deliver  one  citation  and  one  cc^y  of  the  peti- 
tion to  the  person  representing  the  defend- 
ants ;  and  article  192  declares  that  U  the  pe- 
tition and  citation  be  directed  against  a  mar- 
ried woman  not  separate  from  bed  and  board 
from  her  husband,  service  may  be  made  by 
delivering  the  dtatlcm  and  copy  of  the  peti- 
tion to  either  the  husband  or  the  wlf  & 

[1]  That  method  of  serving  citation  upon  a 
married  woman,  cannot  be  applied  to  a  notice 
^f  stiEzore  In  a  case  like  t^ils,  whereathe  wife 
was  sued  tax  a  debt  of  the  husband,  was  not 
cited  eittux  In  person  or  by  swrice  at  tier 
domicile  or  reald«ice^  made  no  appearance  in 
tbe  case,  and  received  no  notice  of  Judgment^ 
Sudb  a  proceeding  would  abolish  altog^lier 
the  protection  afforded  a  married  woman  and 
her  separate  property  against  the  debts  of 
her  husband.  The  peculiar  drcnmstanoea  of 
this  case  render  it  unnecessary  to  say  wheth- 
er tlie  ptovlslau  of  the  Code  oC  Practice  for 
8»vlng  citation  on  a  married  woman  have  ap- 
plication to  the  service  of  a  notice  of  selzore, 
partlcDlarly  a  flcUtions  or  constroctlTe 
sdzure  In  the  method  provided  ewedally  and 
only  for  the  parishes  of  Orleans  and  Jefferson. 
The  married  wonuu  In  this  cose  had  no  no- 
tice or  opportunity  whatever  to  defend  her- 
bM  or  ber  separate  pnverty  against  the  debt 
of  h«  husband. 

[2]  In  MoClelloi^  t.  Greoiwich  Insurance 
Ca,  107  La.  124k  81  Sonth.  691,  it  was  hdd 
that  a  mere  formal  seizure,  withoot  a  taking 
<tf  possesdon  of  ttie  property  insured,  did  not 
Invalidate  the  Insurance  under  the  provislcnis 
In  lines  20,  21,  and  22  of  the  New  Xork 
standard  policy  contract  It  Is  true  the  sei- 
zure in  that  case  was  levied  In  a  inrish  other 
than  Orleans  or  Jefferson ;  tJiat  li^  in  a  par- 
ish where  the  taking  of  actual  po^esston  by 
the  sheriff  was  essential  to  a  valid  seizure. 
But  the  ruling,  as  shown  the  concluding 
sentmce  In  the  opinion,  rested  u^oa  the  deci- 
sions holding  tiiat  none  but  actual  adzure 
operates  a  change  of  possession  so  as  to  ren- 
der an  insurance  policy  vdd. 

Whatever  may  be  said  of  the  eltect  of  an 
actual,  but  illegal,  seizure,  or  of  a  vmlld. 
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tboosA  ooly  fiettOooa,  mSxan,  of  jwoperty  to- 
wired,  we  find  no  autbority  nor  reason  for 
iKddlng  that  a  ixAky  of  insurance  abonld  be 
animned  by  an  illegal  and  flctitlons  weSann. 
It  Is  mffldent  to  say  In  thli  case  that  thm 
was  neltJber  an  actoal  nor  a  valid  aelznre  of 
the  i^nperty  Insured.  The  Jndgmaait  appeal- 
ed from  In  that  respect  is  correct 

[I]  The  Imposition  <tf  the  pauOty.  of  bavins 
to  pay  statntfficy  damages  and  attorney's  fees* 
Is  i^alnly  authorised  by  Act  Na  168  of  1S08, 
p.  226L  The  statute  declares  that,  if  an  Insur- 
anoe  company  falls  to  pay  the  amount  of 
Ion  doe  an  aasnred  within  60  da^  from  the 
date  of  piwit  of  loss,  or  fmm  the  date  of  ad- 
Jostmoit  and  asoertalnment  of  UablU^,  after 
demand  made  therefor  the  company  shall  be 
liable  to  pay  the  holder  or  hcddefs  of  the 
poUtTi  In  addltkm  to  the  amonnt  ol  the 
loss,  12  per  ianL  damages  on  the  total 
amoont  of  tSie  loss  detennlned  by  a  eonrt 
of  competent  Jniisdlctbm  snd  all  reaacnaMe 
attorney's  fees  for  the  mnsecntlon  and 
ocflleetkm  of  sndi  loss.  We  find  nothing  In 
the  statute  to  Justify  our  HmiHng  the  Impost- 
don  of  the  penalties  to  cases  where  Insurance 
companies  willfully  refuse  to  pay  what  they 
owe.  We  doubt  that  the  L^lslatoie  believed 
that  Insonnce  companies  ever  willfully  or  ar- 
bitrarily refuse  to  pay  their  losses ;  and  we 
are  quite  sure  the  statute  was  not  Intended 
to  Ibc  a  price  or  penalty  that  an  Insurance 
<nmpany  should  pay  fbr  the  privilege  of  wltb- 
luAdlng  money  doe  to  an  assured  until  the 
md  of  an  indefensible  lavrsult. 

Hie  plalntUfs  have  prayed.  In  answer  to  the 
iq^eal,  for  damages  tor  a  frivolous  appeal : 
but  the  ability  and  industry  with  whldi  the 
appeal  has  been  presented  and  proa&nted  con- 
vince US  that  the  learned  counsel  for  the  ap- 
pelant were  very  much  in  earnest,  and  that 
the  appeal  was  not  taken  merely  to  delay  pay- 
ment of  the  Judgment 

The  Judgment  appealed  frwn  Is  afflrmedt  at 
the  cost  of  appellant 

(145  La.)  " 

No.  21290. 

YKBNBUILL.E)  v.  STANN. 

<8apreme  Oonrt  of  Loninana.  June  2^  lAlS.) 

(aylhtlHU  hv  the  Court.} 

1.  HUSBAKD  ARD  WlIX  4t=>06,  90— MABBZKO 

Wohan's  Pbopebtt— Cortbacts— Statuts. 
Whilst  it  has  not  been  the  policy  of  the  law 
<tf  this  state  to  permit  married  women  to  im- 
poverish themselves,  either  thronrh  ccojagal 
uflneooe  or  ioezperienoe,  neither  has  it  been 
nich  policy  to  permit  them  to  enridi  themsdves 
at  the  expense  of  others,  and  If,  prior  to  the  time 
ftt  which  Act  Na  W  of  1916  became  a  law, 
there  waa  no  expreaa  enactment  authorising  or 
requiring  them  to  retnm,  in  kind  or  valne,  mon- 
ey  or  property  acgaired  under  contracts  which 
were  rad  by  reason  of  their  incapacity  to  en- 
ter  into  them,  socfa  cases  are  proper  ones  for 
4te  applieation  of  so  mudi  of  the  CSvU  Oode, 
art  21,  as  deidafcs  that,  'Svhere  tiiere  is  no  ex- 
wen  law,  the  Judge  Is  boond  to*  proceed  and 
decide  aeoording  to  eamty." 


2.  HusnAHD  Aim  Wm  ^62— Bus  or  Pbop- 

XBTT— JUDOiatllT— GOItCX'UBIVEiraSS. 
Where,  without  the  authorization  of  her 
husband,  who  had  deserted  her  and  disappeared, 
or  of  tiie  Judge,  a  married  woaum,  with  young 
ddldrm,  receives  a  loan  of  mcaiey,  in  the  form 
of  payments  for  a  lot  and  for  the  erection  there- 
on of  a  dwelliDs,  die  title  to  which  property  is 
placed  in  her  name,  in  the  hope  that  she  may 
be  able  to  pay  for  it  trom  her  eaminga,  and 
■be  oGCDpiee  the  same,  without  charge  even  for 
taxea^  for  many  years,  until,  abandonint:  the 
idea  of  reimbarBing  the  money  so  advanced,  she 
approves  of  a  suit  apon  the  notee  given  by  her 
for  the  ssme^  In  whidi  (her  husband  beng  still 
absent  and  unaccounted  for)  she  is  authorized 
by  the  judge  to  appear,  the  jadgment  rendered 
in  such  suit  will  furnish  full  authority  for  the 
sale,  under  execution,  of  the  property  «o  acquir- 
ed, and  win  be  conclunve  against  her,  her  heirs, 
and  the  previous  owners  <rf  the  property,  as  to 
the  valimty  of  the  title  of  the  purchaser. 

Appeal  from  C&vH  District  Court  Parish  of 
Orisons;  SL  K.  Bklnnsr,  Judge. 

Suit  on  notes  by  Willis  HI  YeneuUle 
against  Mrs.  Oandlne  Stann.  wife  of  PhlUp 
Knight  Judgment  for  italntur  by  default 
and  certain  real  estate  sold  under  writ  of 
flerl  fadaa  to  James  B.  Donshle,  and,  from 
a  Jndgment  making  absolvte  a  rule  to  re- 
quire  him  to  accept  title  to  the  realty  ad- 
judicated to  him  at  the  pnUic  sale,  Dun- 
shie  ai^ieals.  Affirmed. 

Felix  J.  Dreyfous  and  Alfred  D.  Daoriger, 
both  of  New  Orleans  (P.  H.  Stem,  of  New  Or- 
leans, of  counsel),  for  appellant  J.  El  Dnn- 
shle.  L^er  &  Gleason,  of  New  Orleans,  for 
apples. 

Statement  of  the  Case. 

MONROE,  O.  J.  This  matter  is  brought 
before  the  court  by  an  appeal  on  behalf  of 
James  E.  Dunshle  from  a  Judgment  making 
at>soltite  a  mle  requiring  him  to  accept  title 
to  certain  real  estate,  adjudicated  to  him  at 
public  sale,  made  by  the  sberUT  In  the  exe- 
cution of  a  writ  of  fieri  facias  Issued  under 
a  Judgment  rendered  In  the  above-entitled 
suit  The  objections  set  up  by  defendant  are: 

Tltat  the  property  was  purchased  by  the 
defendant  (Mrs.  Knight)  without  the  author- 
isation of  her  husband;  that  the  notes  upon 
which  the  Judgment  against  her  was  obtained 
appear  to  have  been  signed  by  her  without 
such  authorization;  that  one  of  tbe  notes 
was  not  Aie  when  the  suit  was  instituted; 
that  her  husband  was  not  dted;  that,  tboii^ 
the  court  authtnlzed  her  to  stand  in  judg- 
ment the  averments  of  the  petition  and  the 
evidence  adduced  were  Insuffident  to  support 
such  authorization ;  that  a  Judgm«it  render- 
ed against  a  married  woman,  on  void  obliga- 
tions, is  void,  and  a  sale  made  thereunder 
equally  so. 

It  appears  from  the  evidence  that  Mrs. 
Knight  was  married,  in  this  city.  In  1891, 
and  thereafter  gave  blrOi  to  two  children,  is- 
sue of  her  marriage;  that,  In  1893,  her  hus- 
band disappeared  and  has  not  since  been 
seen  or  heard  of  by  his  wife  or  those  by 
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whom  he  was  here  known;  that  be  left  hie 
family  in  extreme  poverty;  that  the  plain- 
tiff herein  advanced  $1,100,  whldi  were  used 
in  the  purchase,  In  her  name,  of  the  lot  about 
which  this  controversy  has  arisen;  that  hs 
subsequently  paid  out  the  further  sum  of 
¥4,808.02  for  tSie  erection  thereon  of  a  double 
tenement  dwelling  house  and  the  repairing  of 
the  same;  and  that,  for  the  amounts  so  ad- 
vanced, Mrs.  Knight,  without  being  authoriz- 
ed by  husband  or  court,  gave  the  two  notes 
upon  which  the  judgment  hereinabove  men- 
tioned was  obtained — ^the  original  idea  hav- 
ing been  that  she  would  thus  be  afforded  an 
OK>ortiinity  of  providing  shelter  for  herself 
and  children  and  of  relmborring  the  money 
so  advanced  from  her  earnings.  It  further 
appears  that  since  the  house  was  built  (more 
than  20  years  ago)  Mrs.  Knl^t  and  her  chil- 
dren have  occupied  one  of  the  tenements; 
that  the  rental  of  the  other  has  been  devoted 
to  the  payment  of  Interest  on  the  money  so 
advanced  by  plaintltT;  that  plaintiff  has  paid 
the  taxes  on  the  entire  prop^y;  and  that. 
In  1912,  Mrs.  Knif^t  having  abandoned  the 
hope  of  being  able  to  pay  the  notes  which  she 
had  given,  the  Judgment  In  question  was  ob- 
tained upon  them  without  objection  from  her 
and  by  default,  after  personal  cttallon,  how- 
ever, .and  after  she  had  been  authorized  by 
the  court  to  stand  in  Judgment  uimn  allega- 
tion and  proof  of  the  disappearance  and  long- 
continued  absence  of  her  husband. 

Oi^nhm. 

[1]  It  is  true  that,  as  a  general  nile^  a 
married  womau  was  Incapable,  under  the 
law  as  It  stood  at  the  dates  of  the  transac- 
tions out  of  whi(^  this  litigation  has  arisen, 
of  binding  herself  by  oontract,  without  the 
authorization  of  her  husband,  or.  in  case  of 
bis  Incapadly,  absence  or  refusal  to  act,  of 
tiie  Judge;  but,  if  she  actually  borrowed  mon- 
eyr  or  bought  pn^rty,  without  such  authori- 
sation, there  was  nothing  In  the  law  to  pre- 
vrait  her  from  returning  either  the  m<niey 
or  the  property,  provided  she  could  do  so 
without  impairing  her  own  estate.  Proceed- 
ings to  annul  the  acts  of  the  wife  for  want  of 
authority  could,  and  can,  be  instituted  only 
by  the  husband,  or  the  wife,  or  by  their  heirs, 
a  O.  art  134.  But,  while  it  is  not  the  policy 
of  the  law  to  permit  married  women  to  Im- 
poverish themselves,  dther  through  omjugal 
Influence  or  InKcperience,  nelthw  Is  It  the  pol- 
icy of  the  law  to  permit  than  to  airI<Ai  them- 
selves at  the  expense  of  others,  and  if,  prior  to 
thetimeatwhidiAct04  of  1916  twcame  a  law, 
there  was  no  expcem  enactment  aattawislnft 
or  requiring,  them  to  return  money  or  prop- 
perty  acquired  onder  contracts,  void  by  rea- 
son of  their  inawad^  to  enter  Into  them, 
such  cases  are  proper  ones  for  the  application 
of  so  much  ot  the  Civil  Code,  art  21,  as  de- 
dares  that,  "where  tlirae  Is  no  exivess  law, 


the  Judge  is  bonnd  to  proceed  and  dedde  ac- 
cording to  equity." 

|2]  Considering  the  question  at  Issue  from 
that  point  of  view,  If  Mrs.  Knight  had  pur- 
chased the  property  from  plaintiff  (with  the 
Improvements,  subsequently  placed  there, 
then  on  It)  entirely  on  credit,  and  without  be- 
ing authorized  by  her  husband  or  the  Judge, 
and  had,  thereaftw,  with  the  authorization 
of  the  Judge,  retrooeded  it  to  plaintiff  for  the 
unpaid  price,  we  apprehend  that  neith«>  hus- 
band nor  hdra  would  have  had  any  stand- 
ing to  attack  such  purdiase  or  ttie  retroces- 
sion, for  It  could  not  be  said,  In  sndi  case, 
that  her  purdiase  vested  the  title  dther  in  her 
or  In  the  community,  since  she  conld  bind  nd- 
ther  for  the  price,  and  the  andiorizadon  of 
the  Judge  would  have  been  suflSdent  to  have 
enabled  the  parties  to  have  cleared  the  title, 
by  means  of  the  retrocession,  of  the  clond 
placed  upon  It,  and  thereby  have  placed  th«n< 
selves  in  the  positions  occupied  by  them  be- 
fore the  purdiase.  As  the  mattw  stands,  the 
situation  Is  not  materially  different.  Instead 
of  aeUing  the  property  to  Mrs.  Knight,  with 
the  Improvements  on  It;  plaintiff  advanced 
the  mon^  with  wUdi  tt  was  bought  her 
name,  from  some  one  else,  and  the  improve- 
ments added),  and  took  her  notes  for  the 
amounts  advanced,  and,  after  she  had  oc- 
cupied one  of  the  tenements,  rent  and  tax 
free,  for  nearly  SO  years,  obtained  a  Judg- 
ment in  a  suit,  in  whidi  she  was  authorized 
by  the  court  to  appear  and  in  which  she  in- 
terposed no  opposition,  in  satisfaction  wbere- 
of  the  property  was  sold  to  the  appdlant  now 
befwe  the  court;  ^e  whole  proceeding  be- 
ing merely  an  Indirect  method,  whereby, 
without  placing  herself  in  any  worse  posi- 
tion that  she  was  when  the  mooey  was  ad- 
vanced she  will  be  enabled  to  return  it  to  the 
extent  of  the  proceeds  of  the  sale.  Whether 
the  allegations  and  proof  of  the  absence  of 
Mfs.  Knlghfs  husband  were  soffldent  to 
Justify  the  trial  Judge  In  antboililng  her  to 
defend  tiie  salt  waa  a  matta  tor  him  to  de- 
teradns^  and  which,  we  think,  be  detenulned 
correctly;  and.  It  having  been  so  determined, 
and  she  havtag  been  so  avtlkorlaed,  we  are 
fnrtb»  of  opbiicm  that  the  Judgme^  twOer- 
ed  in  that  salt  famished  authority  tor  the 
sale  here  In  question  whldi  Is  condndve  as 
against  Mr&  Knij^t,  her  husband  and  li^rs, 
and  all  previous  owners  of  the  property  sold. 
Counsd  appear  to  be  in  error  in  ailing  that 
one  ct  the  notes  sned  on  was  not  doe  wbui 
the  suit  was  flied  (by-reason  of  a  aappoae&  ex- 
tension of  time);  bnt.  even  If  they  are  not, 
that  question  cannot  be  raised  now,  since  the 
Jnc^ent  has  long  since  become  final  and  tbe 
delay  tor  appeal  has  exi^red. 

Judgment  affirmed. 

PROVOSXZ  and  0*NBILL,  JJ..  concur  In 
the  decree: 

« 
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No.  21257. 

BUBTON-SWAKTZ  CYPRESS  CO.  v.  BAK- 

EIl-WAKEFIEI*D  CYPRESS  CO.  et  aL 
(Snpreme  Ooart  of  Lo^isUiuu   AvrU  29,  1918. 
Rehearing  Denied  June  29,  1918.)  , 

(8iftta3m9  »tf  tho  Oowi^ 

CONTBBTED  INTO  LtniBEB— BlSBT  W  AC- 
TION. 

One  who  has  adied  for  and  obtained  a  ju- 
dknal  BequestratioD  of  the  lumber  manufactured 
ind  to  bo  manofactnred  by  an  adverse  dnimant 
at  forest  Umber  in  diivute  cannot,  after  the 
writ  of  KQuestration  h&a  been  finally  dissolved 
and  the  timber  haa  been  converted  into  lumber, 
maintain  an  action  a^nat  the  adverse  claimant 
for  possession  ot  tlie  lumbw,  or,  m  the  alterna- 
tive, fw  Its  vala^  on  the  allegatioo  merely  that 
he  had  powcorioa  as  owner  of  the  tlmbw,  and 
iritboot  pottfais  the  title  at  iaaiUk 

Appeal  from  Twenty-  Seventh  Judicial  Dis- 
trict Court,  Parish  <a  AMomptton;  W. 
Hurtln,  Judges 

Soit  by  the  BnrtOD-Swarts  Cyptem  Ooin- 
pany  i^aliut  th«  Baker>Wakefleld  Qrpreas 
Company  and  another.  Judgment  for  de- 
fendants, and  i^altttUf  appeaiB.  Jndgmoit 
annvlled,  and  suit  dlsmisaed,  reserrlng  to 
plaintur  any  right  to  reoew  the  donand* 

Pugh  &  Lemann,  of  Donaldsonvllle,  and 
Beettle  &  Seattle,  of  Thlbodaux,  for  appel- 
lant Harts  A  Le  Blanc  and  Howell  ft  Worth- 
am,  all  of  Napc^eonville,  for  appellees. 

O'NIEIiL,  J.  THIS  la  the  fourth  time  this 
litigation  haa  been  here  in  one  form  or  an- 
other. It  has  always  brought  np  only  the 
qaestl<m  ot  possession  of  the  N.  W.  %  of  sec- 
tion 54,  township  12  south,  range  15  east, 
and  of  the  cypress  timber  thereon,  or  taken 
therefrom. 

The  controv^y  was  commenced  by  an  ac- 
tion for  slander  of  title,  instituted  by  one 
G.  J.  lAbarre  against  the  present  plalotlll. 
The  defendant  here  Interveoed  in  the  suit, 
alleging  that  the  intervener  was  in  posses- 
■lon  of  the  land,  and  that  both  the  plaintiff, 
lAbarre^  and  the  defendant,  Buiton-Swartz 
C(Hnpany,  were  slandering  the  Intervener's 
titla  The  district  court,  finding  that  La- 
barre  was  not  In  possession  of  the  land,  dis- 
missed his  suit,  and  held  that  the  petition  of 
Intervention  tsAl  with  it  Labarre  and  the 
intervener  appealed.  Ijabarre  and  the  Bur- 
ton-Swartx  Company  then  settled  amicably 
the  matter  in  contest  between  them,  and 
moved  to  dismiss  the  appeal,  of  the  Baker- 
Wakefidd  Company,  as  well  as  that  of  La- 
barre,  on  the  ground  that  the  main  suit  was 
at  an  end.  This  court,  taking  a  different 
view  of  the  matter,  maintained  the  Inter- 
Tenei's  appeal,  annulled  the  judgment  on  the 
petition  of  intervention,  and  remanded  the 
case  to  the  district  court  for  a  decision  of 
the  contest  between  the  Intervener  and  the 
Bnrton^wartz  Gcnnpany,  as  a  separate  ac- 
tion for  Blander  <rf  title.  See  Xiabarre  t.  Bur- 


tiai-Swvrta  Cypresa  Oa  (Baker-Wak^eld 
Cymrees  Co.,  Intaroier)  126  Ia.  9S2,  53 
South.  11& 

The  Bnrton-SvaxtB  Company  had  pleaded* 
In  the  district  court  that  the  intervener, 
Baker-Wakefl^d  Company,  was  not  In  poe- 
seeaionof  thelandt  and  t]ierefor«had  nor^t 
of  action  Cor  Blander  at  title.  The  dlatrict 
court,  on  the  remand  of  the  caa^  held  that 
the  Baker- Wakefield  Company  poeseSBed  and 
owned  the  land  and  tlmbur.  On  appeal  1^ 
the  Burton-Svrartz  Company,  this  court  held 
that,  as  the  Bako^-Wakefleld  Company  had, 
by  the  terma  of  Its  porChaae  of  the  propniy, 
no  right  to  take  poosoaslon  of  Oie  land  or 
timber  without  having  paid  certain  notes 
representtng  a  part  oc  the  povdMBe  iMce,  st 
could  not  maintain  the  action  for  slander  of 
title.  The  lodgment,  therefore,  was  annulled, 
and  the  petltltm  ct  interrentlon  was  dis- 
missed. See  La  Bom  t.  Bnrton-SwartB  Cy- 
press Oou  (Baker-Wakefldd  Cypress  Oo.  In- 
tervener) 180  I4U  184,  CT  Booth.  665. 

While  the  suspensive  appeal  of  the  Bnrton- 
SwartE  Company  from  the  judgment  rwdered 
In  favor  of ,  the  Baker-Wakefleld  Company 
was  pmdlng,  the  appellee,  claiming  yet  to 
have  i>ossesslon  of  the  property,  and  having 
constructed  a  logging  road  over  the  land, 
notified  the  appellant  that  apprilee  intended 
to  cut  and  remove  the  timber  from  the  land 
unless  prevOTted  by  injunction.  The  Burton- 
Swartz  Company  replied  that  the  Baker- 
Wakefield  Company  would  be  held  liable  In 
damages  If  It  should  take  away  the  timber  In 
litigation.  There  being  no  attempt  on  the 
part  of  the  Burton-Swartz  Company  to  pre- 
vent the  felling  or  taking  of  the  timber,  the 
Baker-Wakefleld  Company  proceeded  to  fell, 
and  remove  It  and  manufacture  it  Into  lum- 
ber. Thereupon  the  Burton-Swartz  Company 
filed  a  petition,  alleging  that  the  title  to  the 
timber  was  in  contest  In  the  suit  pending  on 
appeal,  and  praying  that  the  court  order  a 
Judicial  sequestration,  without  bond,  of  all 
of  the  lumber,  laths,  and  shingles  manufac- 
tured and  to  be  manufactured  by  the  Baker- 
Wakefield  Company  from  the  timber  in  eon- 
test.  Ttie  prayer  of  the  petition  was  that  the 
lumber,  laths,  and  shingles  be  and  remain  se- 
questered until  the  final  determination  of  the 
suit  on  appeal ;  and  it  was  so  ordered.  In  ef- 
fect, therefore,  the  Burton-Swartz  Company 
consented  that  the  timber*  should  be  cut  and 
converted  Into  lumber  by  the  Baker-Wakefleld 
Con4)any,  on  condition  that  the  product 
should  be  judicially  sequestered  to  protect 
any  Judgment  that  might  be  rendered  In  fa- 
vor of  the  Burton-Swartz  Company  on  the  ap< 
peal  then  pending.  The  sheriff  sequestered 
the  product  as  it  was  manufactured,  from 
day  to  day,  until  the  Baker-Wakefield  Com- 
pany had  It  released  from  seizure  on  a  forth- 
craning  bond.  Thereafter,  when  the  Judg- 
ment was  rendered  on  appeal  and  became 
final,  the  Baker-Wokefield  Company  moved 
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to  liave  0ie  writ  of  Beqvestmtloa  dissolved 
on  the  ground  tbat  the  Jndgmeat  rendered  on 
appeal  had  pat  an  end  to  the  seQueetration, 
according  to  the  terms  on  which  It  had  been 
asked  for  and  ordered.  Jndgmoit  was  nai- 
dered,  dlBsolrlog  the  writ,  and,  on  appeal, 
the  jndgment  was  affirmed.  See  Labarre  t. 
Bnrton-Swartz  Cypress  Ca  (Baker-Wakefield 
Cypress  Ca  Intervenef),  188  Uu  864,  68 
Sooth.  880. 

In  the  meantime,  that  is,  while  the  appeal 
from  the  jndgmait  dissolving  the  seqaestra- 
tlon  In  the  fbrmer  salt  was  pending,  the  Bnr- 
ttHQ-Svrarti  Company  brooKbt  this  suit  against 
the  BakfiivWakefleld  Company  and  H.  L. 
Baker. 

The  plaintiff  allied  that  It  owned  and 
possessed  the  qoartor  aecdon  of  land,  and 
had  held  undisturbed,  opm,  and  notortoos 
possession  ot  the  i«c^»er^*  through  its  au- 
thOTS  In  titl^  tor  man  ttian  SO  years.  The 
lOaintlff  aUcged  Uiat  the  Baker-Wakefleld 
<3onipan7  bad  lll^ally  gone  up<m  the  land, 
and  as  a  trespasser,  Wltlioat  color  ot  right 
or  title,  had  cut  and  taken  the  timber  and 
converted  It  Into  timber,  amounting  to  5,000,- 
<m  feeU  worth  $160^000 ;  that  the  defendant 
craivany  had  a  part  ot  Uie  lumber  In  its  cus- 
tody and  under  its  oontrcd,  and  that  a  large 
part  of  the  lumbn*  was  in  the  costody  of  the 
<xnjxt  under  sequestration.  The  plalntUE  al- 
leged that  Henry  !«.  Baker  hod  conspired 
with  the  defendant  cmnpany,  had  taken  part , 
in  the  ranoval  of  the  timbw,  and  was  a  Joint 
tort-feasor,  liable  in  solldo  with  the  company 
for  tliajOOO,  damages  for  attom^s  fees,  as 
w^  as  for  the  lumber  or  lt»  ralucv  The 
prayar  ot  the  petitiim  was  that  the  plain  till 
be  decreed  to  be  the  possessor  of  all  the  lum- 
ber, ijhin^tm  and  laths  made  by  the  def aid- 
ant company  txom  the  timber  taken  from  the 
land;  that  all  ot  said  lumber  be  restored  to 
idaintUt,  subject  to  a  cndlt  for  whatever 
lumber  the  p'aint""'  might  reoova-  In  the  se- 
^uestratlon  suit  Oien  pending;  and.  In  the 
event  tiie  lomber  should  not  be  restored  to 
the  plalotU^  that  plalntifl  have  Judgment 
Against  the  d^sndants,  In  soUdo^  for  the 
value  of  Oe  lumbw,  |1B0,000,  with  legal  In- 
terot;  and,  finally,  for  judgmrait  against 
the  defendants  in  soUdo  for  $10,000  damages 
tor  attorn^s  feea 

It  Clears,  therefore,  from  the  prmrer  of 
tbe  petition,  that  the  object  ot  the  suit  was 
to  recover  the  possession  or  value  of  cmly 
the  lumber  that  was  manufactured  by  the 
defendant  company  from  the  timber  taken 
after  the  lumber  was  released  from  seQuee- 
tration on  the  forthcoming  bond. 

The  defendants  pleaded  the  e«epti<»i  ot  no 
cause  of  actlm;  and,  reserving  the  plea  and 
answering  Qie  petltl<m,  admitted  that  the 
defendant  company  had  taken  th»  timber  and 
converted  it  into  lumbo-,  but  averred  that  tt 
was  dwe  legally,  openly,  and  in  good  falOi. 
The  defendants  denied  that  the  plaintiff  had 
ever  had  posseesiaa 'of  the  laud  ae  timber, 
and  averred*  oa,  tlie  contrary,  tliat  the  defend- 


ant company  and  Its  authors  had  had  actual 
possession  as  owners  of  the  land  and  timber, 
cotttlntioaEay,  for  60  years.  The  defendanbi 
plMtded  that  the  plaintiff,  having  consented 
that  the  timber  ahoold  be  cot  and  removed 
and  manufactured  Into  lomber  by  the  defend- 
ant ocMupany  oa  oaiditloa  that  the  product 
should  be  sequesto^,  was  thereby  estopped 
frmn  elalmtpg  posseqslon  of  the  lumber  and 
frimi  disputing  the  d^endants*  right  to  It. 
The  defwdants,  considering  the  suit  a  posses- 
sory action,  or  considering  the  demand  for 
the  poaspBSlon  or  value  of  the  lumber  to  be 
founded  only  upm  the  t^aintUTs  alleged  pos- 
seaaton  of  the  land,  reftained  trcm  putting  tbe 
UtleatlasDe. 

On  thA  trial,  the  plaintiff  attempted  to 
prove  title  to  ttte  land,  but,  oa  ttie  defoidant^B 
objeotloa,  the  court  ruled  that  the  suit  was 
a  poaseaacwy  action,  and  that  the  plaintiff  *b 
demand  was  foonded  aoldy  upm  Its  assnted 
poeeoBsloo,  and  admitted  the  title  deeds  in 
evidence  flnr  the  purpose  only  of  showing  the 
extent  and  character  of  the  asserted  posses- 
sion on  the  part  of  the  plaintiff.  Condndlng. 
from  the  evidence,  that  the  plaintiff  had  not 
had  possession  of  the  land  or  timber,  the  dis- 
trict Judge  gave  Judgment  in  tvror  ot  the 
defMidants,  rejecting  the  plaintiff's  demand; 
and  the  latter  has  appealed. 

Opinion. 

The  only  reason  for  dismissing  the  action 
oi  the  present  defendant  for  slander  of  title, 
oa  the  forma:  appeal,  was  that  th«  present 
deffflidant,  then  plaintiff  in  Intervention,  had 
not  paid  certain  notes  that  represented  a  part 
ot  Uie  pnrdiase  price  of  tlie  land  and  timber, 
and  therefore  had  no  ri^t  to  take  possessiffli 
of  the  timber.  There  was  no  such  hindrance 
or  otdection  when  the  defendant  in  this  suit 
cut  and  removed  the  timber.  Ttiree  yean 
had  then  passed  since  the  trial  of  the  Inter- 
Toition  In  the  suit  of  Labarre  against  the 
presttit  xdaintiff ;  and  the  defendimt  In  this 
suit  had  then  paid  all  of  the  purdiaoe  inice  ot 
the  land  and  timber.  More  than  that,  the 
plaintiff  In  this  suit  had.  In  the  ault  tor  slan- 
ier  ot  title,  Judicially  omsented  that  the  tim- 
ber should  be  taken  by  the  defendant  herein 
and  manuftictured  Into  lumber,  on  conditUMi 
tbat  the  lumbw  should  be  sequestered  "until 
a  final  determlnatifm  of  the  case  on  aKwal"; 
1.  e.,  until  final  determlimtion  of  the  suit  for 
Blander  of  tltlei  The  petition  and  ordor  for 
a  Judicial  sequest ration  implied  the  right  of 
the  defendant  herein  to  release  the  property 
from  B^Bure  on  a  forthcoming  txmd;  and  the 
ultimate  dissolution  ot  the  sequestrathHi  pat 
an  end  to  the  oUlgatton  or  bond. 

The  plaintiff's  only  remedy  thereafter  was 
to  assert  ownership  ot  lite  land  and  timber 
put  the  title  at  issu^  and,  oa  that  issu^ 
demand  the  value  ot  the  timbw  takea  1^  the 
defendant  company. 

This  salt,  b^ng  founded  KAtSy  xxpoa  the 
plaintiff's  auction  of  possesslmi,  being  there- 
fore in  the  natur»  ot  a  poapoasary  action. 
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and  the  proof  belnf  tlwt  the  defmOaBti  not 
the  lAaintlfl,  ma  In  poesealoD  of  the  land 
and  timber,  abonld  hare  been  dlwnlawwl.  Bat 
we  think  the  court  went  too  far  In  rejecting 
the  plalntUTi  donand  flnalljr  and  nnnHvred- 
ij.  mat  jodgmmt  mliht  pnveDt  the  plaln- 
tur  tnm  renewing  the  tonand  for  the  value 
of  the  ttmber.  In  a  twUtwy  action,  w  on  ttte 
asBertkm  of  title  to  the  land  and  Umber.  We 
hare  cuidaded,  tbenten,  to  aet  aside  the 
Judgment  and  merdy  dlamlaa  the  plalntUTa 
sntt,  80  as  to  reserve  vhatevw  right  the 
Idaintifr  may  hRve  to  renew  the  demand  tor 
the  value  of  the  tlmbw,  In  a  petitory  action, 
or  hy  asserting  title  to  flie  land  and  ttmber. 

nie  Judgment  appealed  tnm  Ut  annulled, 
and  the  plaintUTs  suit  Is  dtomlssed,  reserving 
irtiatever  right  the  plaintiff  may  have  to  re- 
new the  demand  In  a  petttory  action  or  by 
Bssertli^  title  to  the  land  and  timber. 

The  plaintiff  la  to  pay  the  costs  of  the  dlB> 
trlct  court,  and  the  defendant  the  costs  of 
appeaL 

I^BOHlS,  recosed. 


(143  La.) 

No.  2295L  -w* 

ST.  JOHN  LUMBBB  OO.  v.  FBDSSAli  NAT. 
BANK  etaL 

(Snpreme  Oourt  of  Iioolslana.    April  1,  191S. 
On  the  Merits,  June  SO, 

(Byllabut  li/  th«  Cawri.) 
X.  AxvKA^jLWD  Bebob  «s>683^  -~  Gmnn- 

CATS  OF  TBAnSCBIPT  —  C01ICX<OBITB2IBS8  Of 

EVXDXNCB— DiSMISSJX. 
As  appeal  ihoold  not  be  dimfned  on  the 
mere  allegation  of  the  appellee  that  certain 
docoioaitfl  not  in  the  transcript  were  introdao- 
ed  in  evidence,  U  the  deric'a  certificate  ihowa 
that  the  tranecrlpt  is  complete  and  there  la  no 
Bhowing  to  the  contrary. 

2.  APPUZ.  and  BtBBC»  «a>962(l>-7BAl«SCIUFr 

or  Affbaz.  ir  Anotuxb  Oabb— OonsiOESA- 

TION. 

The  Snpreme  Court  will  not  order  that  the 
transcript  of  appeal  in  one  ca«e  be  used  or 
conaideied  hi  another,  on  the  allegation  of  one 
of  the  parties  that  the  tmnacript  desired  to  be 
so  nsed  or  conaidered  contains  docnm«its  that 
were  offered  in  evidence  In  the  other  case,  If 
the  allegation  is  contradicted  and  is  not  aupporfr- 
ed  by  the  record  ot  the  proceedings  liad  in  ttn 
lower  coort. 

On  the  Merita. 
(AmUonat  BvUdbut  ft*  SiUortal  BtttB.) 

3.  MOBTOAOEB  «S»S78— BZXCUTOBT  PBOOESS— 
AFFBAIr-ISSUEa. 

The  only  questiooa  triable  on  an  appeal 
from  an  order  of  executcH?  process  are  those  in- 
volvliw  the  r^nlari^  the  iwoceedings  on 
their  nee. 

4.  JtTDOMENT  «=3G49— B£8  JtJDIC ATA— APPEAL 
FBOU  ObDEB  or  EXECUTOBT  PbOGBSB — SOIT 

TO  Annul  Mobiqaok  and  Bxkoutobt  Fbo- 

CECDZnOS. 

Judgment  on  an  appeal  from  an  order  f»f 
executory  process,  disposed  of  on  the  face  of 
the  proceedingB,  is  not  res  judicata  in  a  suit  to 
annw  the  mortgage  and  the  necutoiy  process 
proceedings^  depenoing  upon  evidence  doiors  the 
proceedings  cwiidereo  <m  sneh  anieaL 


6.  Mobtoaoes  <si»4D&— EncDTOBT  FBoaR8»— 

DiBEOT  Attack. 
A  suit  to  annul  a  mortgage  and  to  annul  the 
executory  proceu  proceedings  and  idieriff's  sale 
is  a  dinKTt  attadt  on  the  sale. 

e.  MoBTOAGES  ^»400  —  Sale  on  BxECtrroaf 

PBOOESS— ANNnUCBNT—PABTIXfl. 

A  suit  to  annul  a  mortgage  and  the  execu- 
tory process  proceedings  and  sheriff's  sale  can- 
not be  maintained,  in  uie  absence  of  the  parties 
to  the  sale^  including  the  seizing  creditor. 

Appeal  from  Eighth  JndlcUa  District 
Ooort,  Parish  of  Franklin;  8.  B.  HoUteln, 
Jndga. 

Suit  by  ttie  St  John  Lomher  Gonqtany 
agalnat  the  Federal  National  Bank,  W.  A. 
Brown,  recover,  and  ottmv.  Aidgmmit  fcv 
defendants,  dlaFwiwiitg  the  salt,  and  plaintiff 
Rfipeals.  Motion  to  dismiss  appeal  overruled, 
and  esi^tlon  <tf  no  cause  ot  actlcm  sustained, 
and  the  suit  dismissed. 

QeoTge  Wesley  Smith,  of  Rayvllle,  tat  ap- 
pellant StubbB,  miens,  Grlsbam  it  Thomp- 
stm,  of  M(»iroe,  for  ai^llees. 

O'NIDLJ:^  J.  Ihla  is  an  action  to  annul  a 
sheriffs  sale  and  to  recover  the  properly  ac- 
quired by  the  Fiederal  National  Bank  from 
the  adjodlcateee  at  the  sale.  The  suit  was 
dismissed  cm  a  plea  of  rea  Judicata  and  ex- 
ceptions of  no  cause  ot  action  and  of  non- 
joinder of  an  alleged  necessary  party.  The 
plaintiff  prosecutes  the  aiveal. 

[1, 2]  The  defendants  move  to  dismiss  the 
appeal,  because  the  tranaoipt  does  not  con- 
tain a  copy  of  the  record  In  the  executory 
proceedings  In  which  the  sale  was  made,  en- 
titled Colonial  Trust  Co.,  Trustee,  v.  St  John 
Lumber  Co.,  138  La.  1033,  71  South.  147,  ^o. 
20,829,  and  Via.  21,467  ot  the  docket  of  ttils 
court,  which  proceedings,  particularly  the  de-  ■ 
cree  rendered  therein,  are  the  ha^  of  the 
pleas  on  whldi  the  present  salt  wu»  dismiss- 
ed. The  defendants,  app^ees,  pray,  in  the 
alternative,  that  is,  if  the  ai^eal  should  not 
be  dismissed,  that  the  transcripts  of  appeal 
in  tiie  executMy  proceedings  be  otmsldNred  as 
a  part  of  tba  tranacript  in  the  preeent  ap- 
peal. 

In  opposition  to  the  appellees'  motion,  the 
Bttwn^  for  appellant  has  filed  an  affidavit 
to  the  effect  that  the  executory  proceedings, 
entitled  CtHonlal  Trust  Ccnnpany,  trustee, 
V.  St.  John  Lumber  Company,  were  not  aur 
nexed  to  the  defttidants*  i^eaa  or  exceptions 
In  the  district  court,  nc«  offered  in  evidence 
on  the  trial  of  the  pleas  or  excepticws.  Ap- 
p^ant  ccutendi^  therefore^  that  the  trans- 
cript of  appeal  in  tMa  case  la  onniAete,  and 
that  there  is  no  reason  tat  considering  die 
transcripts  of  amwal  in  the  executory  pro- 
ceedings as  a  part  of  the  transcript  in  this 
case. 

ThQ  motion  to  dismiss  the  appeal  was  filed 
aftOT  the  aqdration  of  the  three  days  al- 
lowed for  the  filing  ttf  smA  motions,  after 
the  filing  of  the  transcr^  of  aiveal.  As 
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far  u  the  neorA  dlscloees^  however,  the 
transcript  Is  complete;  It  was  alleged  In  the 
plea  of  res  Judicata  that  the  entire  record 
in  the  ezecatory  proceedings,  including  the 
decree  rendered  therein  by  the  Siu)reme 
Court,  was  made  part  of  the  plea.  But  the 
record  does  not  show  that  the  executory  pro- 
ceedings were  annexed  to  the  plea ;  nor  does 
the  record  show  whether  the  executory  pro- 
ceedings were  offered  in  evidence  on  the 
trial  ol  the  pleas  or  exceptions  on  which 
this  snlt  was  dismissed.  If  any  of  the  pro- 
ceedings bad  in  this  suit  have  been  omitted 
from  the  transcript  of  appeal,  and  the  ni^l- 
leea  can  show  that  the  transcripts  of  ai^>eal 
in  the  executory  proceedings  should  be  used 
and  considered  In  the  present  ai^teal,  the  re- 
lief can  be  had  under  section  11  of  rule  1  ot 
the  rules  of  this  court  (67  South.  Till). 

The  motion  to  dismiss  the  appeal  1b  over- 
ruled, reserving  to  the  appellees  the  right  to 
make  application,  under  the  rules  of  this 
court  and  on  proper  showing,  for  leave  to 
have  the  transcripts  of  appeal  in  the  cases 
Na  20,829  and  No.  21,467,  enUtled  Colonial 
Trust  Co.,  Trustee,  v.  St  John  Lumber  Co., 
used  and  considered  as  a  i>art  of  the  trans- 
cript in  the  present  appeal. 

On  the  Merits. 

PEOV08TY,  J.  Plaintiff's  property  having 
been  sold  In  the  course  of  executory  process 
proceedings  in  foreclosure  of  a  mortgage 
securing  the  payment  of  bonds,  this  salt  is 
brought  to  annul  the  mortgage  on  the  ground 
of  fraud,  and  to  annul  the  executory  process 
proceedings  and  the  sale  on  sundry  grounds: 
That  the  debt  had  been  fraudulently  made  to 
apB^r  to  be  past  due  by  Indudlng  among  the 
boms  sued  on  certain  bonds  which  had  been 
paid;  that  the  sale  was  not  preceded  by 
appraisement  and  advertisement,  and  Indud- 
ed  property  not  embraced  in  the  mortgage ; 
and  that  the  proceedings  and  the  sale  were 
but  the  culmination  and  consummation  of  a 
fraudulent  scheme  to  despoil  the  plaintiff. 

[3, 4]  Defendant  pleaded  as  res  Judicata  of 
the  Issues  thus  raised  a  Judgment  rendered  on 
an  appeal  taken  from  the  order  of  executory 
process.  COlrailal  Trust  Oo.  t.  8t  John 
Lumber  Ca,  138  La.  1033.  Tl  South.  147.  This 


Judgment  oonld,  of  eoom^  be  ns  Judicata 
only  of  those  issues  which  plaintiff  here,  de- 
fendant and  ap|)eUant  there,  could  have 
raised  on  said  appeal ;  and,  aa  Is  wdl  settled, 
the  only  questions  triable  on  such  an  appeal 
are  those  lnT<Avlng  the  regularity  of  the  pro- 
ceedings on  their  face.  Such  an  appeal  is 
disposed  of  <m  the  taee  of  the  ^x>ceedings; 
not  on  any  evi<ttnce  dehors  their  face.  The 
said  grounds  of  nuUlty  alleged  by  plaintiff  in 
this  case  depend  upon  evidence  d^ors  the 
proceedings  ocusldered  on  said  appeal,  and 
some  of  them  relate  to  matters  occurring 
subsequently  to  said  awnL  Therefore  they 
could  not  possibly  have  been  considered  on 
said  appeal ;  and.  as  a  consequence,  the  Judg- 
ment <m  said  ai^jieal  flannot  ponlbly  be  rem 
judicata  of  thenL 

in  Another  exception  to  plaintiff's  petition 
is  on  the  ground  that  it  atta<^  the  said  sher- 
iff's sale  collaterally.  We  cannot  see  any- 
thing collateral  in  the  attack.  It  is  as  direct 
as  direct  could  1>& 

[tj  Next  Is  an  excepti«i  of  no  cause  of  ac- 
tion, based  on  the  fact  that  the  seizing  cred- 
itor in  the  executory  process  has  not  been 
made  a  party  to  the  suit.  Defendant  relies 
that  t^  objection  should  have  be«i  urged  by 
means  of  en  exception  of  want  of  proper  par-, 
ties,  and  that,  not  having  be^i  so  pleaded, 
it  cannot  be  cMisidered.  We  do  not  agree 
with  this.  We  do  not  see  how  a  sale  can  be 
annulled  In  the  absence  of  ttie  parties  to  it; 
and  the  adzing  creditor  is  one  of  the  parties 
to  a  Judicial  sate.  Hyde  v.  Craddlck,  10  Bob. 
396;  8n<^nofBlcard.27La.Ann.S6B;  WlUts 
V.  Wasey,  42  La.  Ann.  876,  8  South.  001,  870; 
Blum  V.  Wyly,  Ul  la.  1092.  38  South.  302; 
Vinton  OU  Oo.  t.  Gray.  135  Uu  UMO,  «6 
South.  807. 

For  the  purpose  of  recasting  the  Jn^mmt 
appealed  from  Is  set  asid^  and  it  Is  now  or^ 
dered.  adjudged,  and  decreed  that  the  excep- 
tions of  rea  Judicata  and  d  the  suit  belDg  a 
collateral  attack  are  ovemiled;  and  that 
the  exception  of  no  cause  of  action.  In  so  far 
aa  based  on  want  of  proper  parties,  be  and 
the  same  la  herein  sustained;  and  that  the 
suit  be,  and  it  Is  hereby,  dismissed  at  the 
cost  of  plaintiff.  Defradant  to  pay  the  costs 
of  appeaL 
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JGABTBR  T.  8TDDDARD  et  mL   (No.  20S19.) 

(Supreme  Goart  of  Mississippi,  Diriirian  B. 

July  8,  19ia) 

1.  Equitt  ^38S— Dismissal. 

It  is  not  proper  practice  for  a  chancery 
court  to  sastain  a  motion  at  the  condnaion  of 
plaintiff's  eridttice  to  strike  oat  evidence,  dis- 
miss bilL  and  give  Jadsment  for  defendant,  with- 
oDt  faarins  defendanPs  evidence,  or  requiring 
bim  to  elect  to  rest  the  case  upon  complainant's 
eridmce. 

2.  BviDEiTCB  «sa496— Opihiok— Logs  and 

LUKBBfi. 

In  action  for  fiiilure  to  famish  logs,  to  be 
sawed  according  to  contract,  evidence  of  tim- 
ber estimaters,  timber  haulers,  lumber  hanlera, 
and  lumber  buyers  aa  to  the  costs  of  haulinc 
logs  or  lumber,  and  demand  for  the  lumber  and 
coat  of  manufactorinf ,  was  competent  to  show 
damaces. 

3.  APFEAL  ARD  EiBBOB  «S9ll7S(7)— DiBPoai- 
TIOW. 

In  a  chancery  case,  where  defendant  at 
cloee  of  plaintiff's  evidence  moved  to  strike  oat 
the  evidence  and  for  judgment,  and  tbe  motion, 
was  granted,  tbe  appellate  conrt  reserves  the 
ri^t  to  hold  defendant  to  elect  to  stand  upon 
plaintiff's  evidence,  and  where  such  practice  is 
resorted  to  the  court  on  appeal  will  in  its  dis- 
cretion enter  aucb  judgment  as  ia  proper. 

Appeal  from  Chancery  Conrt,  Warren 
Gooniy;  E.  N.  Thomas,  Chancellor. 

Action  by  M.  S.  Garter  against  John  B. 
Stoddard  and  others.  Judgment  dismissing 
the  bill  of  conv^lainant,  and  idaintiec  appeals. 
Reversed  and  remanded. 

Dabney  A  Dabney,  of  Vldisbtirg,  for  ap- 
pdlanL  J.  C.  Bryson,  of  VIcksburg,  and 
J.  EL  Bolmes,  ot  Memphis,  Tram.,  for  a^ipel- 

BmRlDOE,  J.  Appellant,  Garter,  and 
defendants  Stoddard  and  White  on  the  29th 
day  (tf  Uay.  1914,  entered  Into  tbe  following 
ODotract: 

"(1)  This  agreement,  made  and  entered  Into 
by  and  l>etween  J<^n  R.  Studdard,  H.  A.  White, 
and  William  O.  Whiter  of  Memphia,  Tennessee, 
partiea  of  the  first  pardor  their  assigns,  and  M. 
a,  Oarter,  of  Pulton,  Tennessee,  party  of  the 
second  bart. 

•V)  The  said  parties  of  the  first  part  are  tbe 
owners  of  a  certain  tract  of  timber  located  in 
townriiip  17,'  range  6  east.  Warren  county, 
MiarisHippi,  being  a  total  acreage  of  1,37U, 
bought  from  the  Dabney  estate  and  Walton  (see 
records  for  deacription},  witnesseth:  * 

"&)  The  said  aeoond  party  is  the  owner  of  a 
BtwniUl  now  located  at  jB^JltOIl.  Tennessee,  and 
hereby  agrees  to  move  said  mill  to  Mississippi, 
locating  same  on  the  above-described  tract  of 
timber,  at  bia  own  expense,  making  two  seta, 
oae  on  tbe  east  side  and  One  on  the  west  side  <tf 
tract,  at  his  expense. 

_  "(4)  He  said  first  parties  hereby  agree  to  de- 
liver the  logs  on  the  yard  skidway  at  their  own 
expense,  and  the  said  sectmd  party  agrees  to  saw 
into  lumber  the  logs  from  12"  in  diameter  and 
vp,  manufactnring  same  into  tbe  best  widths 
•ad  standard  thicknesses,  as  may  be  directed  by 
said  first  parties,  and  sawing  the  best  grades  of 
lumber  jMssible  out  of  each  log,  trimming  the 
nniih  ends,  and  manufacturing  the  lumber  with 
.  as  uttle  loss  as  pos^le,  having  in  view  at  all 
timea  the  saving  timber  and  the  manufactur- 
ing of  the  highest  grades  of  lumber. 


"(»  And  for  the  cutting  of  said  timber  into 
lumber,  tbe  first  parties  agree  to  pay  at  the  rate 
ot  five  06.00)  dollars  per  thousand  feet  (or  the 
oak,  poplar,  cottonwood,  and  lynn,  and  five  dol- 
lars and  fifty  cents  ($6.G0)  per  thousand  for  the 
hickory,  lumber  measurements,  but  no  lumber 
under  No.  2  common  is  to  be  paid  tor  <aily  as 
bereloafter  provided  for. 

"(6)  Settlements  for  the  cutting  are  to  be  made 
on  an  estimate  of  the  amount  of  lumber  cut 
and  stacked  at  the  end  of  every  two  weeks,  less 
five  (9)  per  cent.,  and  tbe  final  settlement  for  the 
manuuctuting  tbe  lumber  ia  to  be  based  and 
made  by  the  tally  liieets  from  the  sale  of  the 
lumber. 

''(7)  After  deducting  the  cost  of  manufactur- 
ing, selling,  and  loading  on  cars,  collection  for 
the  lumber,  and  the  adding  to  this  cost  stnmpagc 
value  as  follows:  $5.00  per  thousand  feet  for 
the  oak  and  poplar,  and  $6.00  for  the  hickory 
lumber,  for  all  grades  except  No.  2  cOTomon, 
which  shell  ^  charged  stumpage  value  at  the 
rate  of  $2.00  per  thousand  feet,  tbe  cottonwood 
and  lynn  at  three  dollars  and  fifty  cents  ($3^) 
per  thouxnnd  for  all  grades  except  No.  2  com- 
mon, which  shall  be  $2.00  per  thousand  feet  aa 
stumpage  value,  which  shall  be  retained  by  tbe 
said  first  parties— it  is  agreed  by  the  said  first 
parties  that  whatever  amount,  if  any,  may  be  re- 
ceived from  the  sale  of  the  lumber,  over  and 
above  all  expenses,  including  stumpage  value  as 
above  set  out,  that  tbe  said  first  parties  are  to 
retain  two-thlrda  of  tbe  excess,  and  to  pay  to  said 
second  party  the  other  one-third,  such  excess  to 
be  paid  to  aim  for  his  services  rendered  in  the 
scaling  of  logs,  loading  cars,  measuring  of  lum- 
ber, looking  after  the  interest  of  the  first  parties 
in  a  most  profitable  manner. 

"(S)  The  said  second  party  boeby  agrees  to 
render  such  services  and  to  accept  the  one-third 
excess  for  his  services  rendered  as  above  stated. 

"(9)  The  said  second  party  agrees  to  fumiaU 
sticks  and  foundation  and  to  stack  the  lumber  ot 
a  price  not  to  exceed  fifty  cents  (SO^)  per  thou- 
sand feet,  using  plenty  of  sticks  m  sucking, 
widths  not'  to  be  over  1^4  inches,  clear  of  bark 
edges,  and  to  construct  the  foundation  with  the 
proper  slant,  using  enough  sills  to  prevent  lum- 
ber from  sag^ng  in  the  stacks  and  no  lumber  to 
be  stacked  within  two  handred  feet  of  the  mill 
shed. 

"(10)  The  said  second  party  further  agrees  to 
keep  the  lumber  cleaned  up  from  the  yard  and 
put  into  stacks  promptly,  in  order  that  the  lum- 
ber may  not  damage  tram  the  weather  or  being 
in  tbe  bulk  on  tiie  yard. 

"(11)  Tbe  said  second  party  agrees  to  make 
weekly  reports  by  mail  to  said  first  parties,  giv- 
ing approximately  the  amount^  Idnda,  and  grades 
of  lumber  that  he  lias  manufactured  at  the  uid 
ot  the  week;  also  scale  on  logs  hauled  by  the 
logger. 

"(12)  The  said  second  party  is  to  scale  logs 
and  keep  close  waU-h  over  the  cut^ng,  hauling, 
and  not  to  allow  such  timber  to  be  cut  and  haul- 
ed that  will  not  produce  good  lumber;  also  to 
look  after  the  loaolng  and  measurements  of  Inm- 
ber  and  to  keep  account  of  the  lumber  hauled 
from  the  mill  to  the  railroad,  crediting  eadh  man 
with  the  amotmt  he  has  hauled,  furnish  the 
name  and  amount  hanled  by  each  individaal  to 
the  said  first  parties. 

"(13)  The  said  second  party  agrees  to  saw  any 
lumber  from  any  additiwal  timber  that  the  said 
first  parties  may  purciiase  from  time  to  time  at 
the  same  prices  and  conditions  as  heretofore 
mentioned. 

'  "(14)  Tbe  said  second  party  agrees  not  to  ne- 
gotiate for  or  to  purchase  from  any  one  any  tim- 
ber, either  standing  or  in  logs,  from  parties  dur- 
ing the  time  he  is  employed  by  tbe  snid  first 
parties  to  cut  the  timber  from  these  1.370  acres, 
Or  any  additional  timber  the  said  first  parties 
may  purchase  on  adjoinmg  land.    It  is  uuder- 
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stood  that  where  timber  1b  offered  to  the  said 
■ecood  part7  by  owners,  be  ii  first  to  snbmit  such 
offers  to  the  said  lirst  parties,  and  if  a  purdiase 
is  made  by  the  said  secood  party  it  mast  be 
ma6e  by  die  direction  of  the  said  first  party. 

"(IS)  It  is  agreed  and  Trnderstood  by  the  par- 
ties hereto  that  if  for  any  reason  the  said  first 
parties  fail  to  keep  enough  togs  on  skidways  or 
yard,  and  the  said  seccHid  pert?  was  compelled  to 
close  down  bis  mill  for  any  reasonable  time, 
that  in  this  event  the  said  second  party  would 
not  be  entitled  to  any  pay  for  the  loss  of  time. 
It  is  further  agreed,  in  case  the  Inmber  market 
diould  become  dull  and  the  said  first  parties  could 
not  dispose  of  their  lumber  without  a  loss,  the 
said  second  party  shall  close  down  his  mill  with- 
out any  expense  to  the  said  first  parties  until 
such  oonditi<Mis  abaU  have  improred,  to  oiable 
the  said  first  parties  to  sell  theiz-  Inmber  without 
a  loss. 

"(16)  Tbe  said  seccoid  par^  is  to  sell  for  msh 
to  the  local  trade  such  lumber  as  mill  culls  at. 
the  best  price  obtainable,  reiMntins  the  amount 
and  turning  over  all  proceeds  from  sucb  sale 
promptly  to  said  first  parties. 

"(17)  l^e  said  first  parties  agree  to  pay  to 

said  second  party   per  cent,  of  the  total 

amount  collected  from  the  sale  of  the  mill  culls ; 
said  amounts  to  be  credited  to  the  account  of 
said  second  party  and  to  be  paid  at  the  Anal  set- 
tlement. 

"(18)  It  is  agreed  to  and  anderstood  between 
the  parties  to  this  contract  that,  in  the  event 
that  said  seccud  party  should  die  or  beoome  dis- 
abled before  completing  this  contract,  the  said 
tiist  party  shall  have  the  right  to  take  charge 
and  operate  bis  mill  outfit,  paying  to  bis  estate 
$1.00  per  thousand  feet  rental  for  all  lumber 
cut  on  his  mill,  until  they  shall  have  finished 
cutting  all  the  timftwr  they  own  or  have  under 
cimtract  to  pundiaae. 

"Witness  oar  aignatura  tliia  tlie  29th  day  of 
May,  1914. 

"John  R.  Studdard. 
"N,  A.  White. 

"Wm.  O.  White,  by  H.  A.  White. 
"M.  S.  Carter." 

Appellant,  Carter,  proceeded  under  this 
contract  to  move  this  mill  from  Tennessee 
to  the  conimunlty  of  Oak  Ridge,  Warren 
county.  Miss.,  and  set  up  the  mill  upon  the 
land  of  appellees,  and  dug  a  pond  to  furnish 
water  for  the  <^ratlon  of  the  mill,  and  In 
the  month  of  July  following  the  making  of 
tills  contract  notified  appellees  that  he  was 
ready  to  begin  sawing  timber  In  accordance 
with  the  contract  as  soon  as  they  would 
furnish  logs  as  agreed.  The  defendants, 
howeyer,  failed  to  proceed  to  log  the  mill, 
jseemlngly  on  account  of  the  breaking  out  of 
the  war  In  Eun^e,  which  had  affected  the 
price  of  Inmber,  as  well  as  the  demand  for 
lumber,  to  a  considerable  extent  Carter 
r»nalned  upcm  the  land,  ready  at  all  times  to 
begin  the  operation  of  the  mtU  as  soon  as 
appellees  would  furnish  the  logs.  The  appel- 
lant was  under  the  impression,  from  the  r^- 
resentatlons  of  appellees,  that  the  appellees 
could  not  carry  out  the  contract  without  loss 
of  money  upon  the  operation,  and  remained 
under  this  Impression  during  the  year  1914. 
In  the  early  part  of  the  year  1915  lumber 
buyers  began  to  write  to  Carter  with  ref- 
erence to  securing  lumber,  and  then  he  dis- 
covered there  was  a  demand  for  lumber;  but 
the  appellees  failed  to  furnish  the  logs  as 
agreed,  or  to  cancel  the  ctmtract,  and  did 


not  glTe  notice  of  any  Intention  not  to  carry 
out  the  contract  but  were  trying  to  sell  their 
timber  holdings  to  other  parties,  with  an 
airrangMnent  with  the  buyers  to  assume  their 
contract  with  Carter.  Finally  they  did  sell 
the  tlmb«-  holdings,  without  taking  care  of 
their  contract  with  darter.  Carter  brought 
suit  by  attadiment  lu  the  chancery  court, 
setting  out  the  amount  of  timber  upcm  the 
land,  cost  of  the  <^erat!on,  and  the  amount 
of  his  profits,  had  the  amtract  been  carried 
out  The  def^dant^  admitted  the  execution 
of  the  contract,  but  denied  the  right  of  Car- 
ter under  the  fa£ts  existing  to  recover  any- 
thing of  them  for  their  failure  to  log  the 
mill,  BO  that  he  might  operate  in  accordance 
with  his  contract,  and  setting  up  various  ana 
sundry  amounts  of  mtmey  advanced  by  them 
to  Carter,  which  it  is  claimed  more  than 
equaled  any  loss  suffered  by  him.  They  de- 
nied that  the  mill  could  have  been  operated 
at  a  profit  a^ct  denied  liability  to  Carter  In 
'all  respects  whatsoever.  Garter  testified  to 
the  executl<Mi  of  the  contract  the  tmder- 
standlng  of  the  parties,  to  the  moving  of  his 
mill  fr<Hn  Tennessee  to  Mississippi,  and  bis 
ability  to  carry  out  the  contract,  had  the 
lo^  been  furnished  as  agreed  upon,  tendered 
the  testimony  of  experienced  timb^  e^I- 
maters,  who  had  estimated  the  timber  grow- 
ing upoQ  the  lands  embraced  in  the  contract, 
giving  the  amount  of  each  kind  of  timber 
named  In  the  contract  Introduced  expe- 
rienced timber  haulers  to  show  the  cost  of  log- 
ging the  timber,  lumber  haulers  to  show  the 
cost  of  hauling  the  lumber  from  the  mill  to 
the  railroad,  and  loading  same  upon  the 
cars,  giving  the  cost  as  to  each  kind  of  tim- 
ber; also  Introduced  lumber  buyers,  and  a 
party  who  had  operated  a  mill  and  said  lum- 
ber In  the  same  community,  and  the  market 
reports  of  the  various  kinds  of  lumber,  and 
the  cost  of  manufacturing  and  the  price  on 
the  market  of  the  dltferrat  kinds  of  lumber. 
At  the  conclueton  of  the  complainant's  evi- 
dence the  defendants  made  a  motion  to 
strike  out  the  evidence  for  the  complainant 
and  for  a  judgment  of  nonsuit  against  the 
conqilainant,  which  motion  the  diancellor 
sustained,  dismissing  the  bill  of  c<Muplalnt 
from  which  Judgm^t  complainant  appeals 
here;  The  defendants  objected  to  most  of 
the  evidence  of  complainant  when  It  was 
being  Introduced,  some  of  which  was  sustain- 
ed by  the  chancellor,  but  most  of  which  was 
reserved,  as  the  duncellor  stated,  to  save 
time,  but  was  sustained  at  the  concln^on  of 
complainant's  testimony,  on  the  theory  that 
the  evidence  introduced  as  to  damages  was 
speculative  and  Insufficient  to  support  a  judg- 
ment for  the  complainant 

[t]  We  have  heretofore  condemned  the 
practice,  whlcb  seems  to  be  growing  In  the 
chancery  courts  of  the  state,  to  sustain  a 
motion  at  the  conclusion  of  the  complain- 
ant's evidence  to  strike  out  the  evidence  and 
give  judgment  for  the  defendant  without 
having  the  evidence  of  the  defendant  before 
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the  diancdlor,  and  wlthoat  requiring  a  de- 
fendant to  elect  to  rest  his  case  upon  com- 
plainant's evidence.  This  practice  Is  wholly 
unknown  under  chancery  practice  and  pro- 
cedure and  ^ould  not  be  Indu^^  In  me 
chancery  court,  as  It  uadoubtedly  protractti 
litigation.  If  the  entire  evidence  was  In  the 
rec4ml,  we  oould  frequently  enter  final 
judgment  here  for  one  or  the  other  of  the 
parties,  and  this  ought  to  be  done  wtaoiev^ 
It  Is  practical,  to  the  end  that  lawBoits 
should  have  an  end. 

[Z,  3]  We  have  carefully  reviewed  the  evi- 
dence in  this  record,  and  reached  the  condu- 
sloD  that  the  chancellor  was  wrong  aa  to 
its  being  9«cnlativ&  We  think  the  evidence 
was  competent,  and  was  sufficient,  if  uncon- 
tradlcted,  to  support  a  Judgment  in  favor  of 
the  conqjlalnant,  and  that  the  chancellor,  or 
this  court  either,  could  find  the  amotmt  of 
damages  from  the  evidence  with  reasonable 
certainty.  We  do  not  deal  with  the  quea- 
tlons  in  detail,  because  on  this  record  we 
feel  it  should  be  remanded,  so  that  defend- 
ant may  produce  defensive  evidence,  if  he 
has  any.  As  stated  before  in  a  former  opin- 
ion, we  reserve  the  right  to  hold  the  defend- 
ant to  an  election  to  rest  his  case  upon  com- 
plainant's evidence,  and  that.  Whenever  this 
practice  Is  resorted  to,  this  court  will  In  Its 
discretion  «iter  judgment  final  here  upon 
the  evidenoe  In  tiie  record  in  such  cases. 

Beversed  and  rananded. 


NORTHERN  et  aL  v.  SCBUOOS.  (No.  20S16.) 

(Supreme  Court  cit  MisslBeippi,  Division  B. 
July  8,  1918.) 

1.  Equttt  *=98e8  — Voluntabt  DisuiaaAL  — 
Obdebs  in  Vacation— CoBBBcnoN. 

In  view  of  Code  1906,  t  519  (Hemingway's 
Code,  I  276),  making  c)«rk*s  vacation  onlera 
subject  to  review  by  court,  and  section  1000 
(section  720),  anthoruing  reinstatement  of  cause 
at  any  term,  discontinued  during  the  last  pre- 
ceding vacation,  whetbw  dismimal  of  bill  on 
idalntilTs  request  during  last  1917  vacation  was 
erroneona  was  timely  preantted  by  exceptiiMs  at 
January,  1918)  term. 

2.  EQTTXTT  4=s3S9  —  C^KBS  IH  Yaoatioii  — 
GoRBECTiON— When  Pbofeb. 

Where  purchaser  at  sale  under  trust  deed, 
not  made  on  due  notice  required  by  Code  1906,  I 
2772,  filed  bill  In  the  prayer  of  which  bu^and  of 
deceased  mortgagor  joined,  to  resell  the  lands, 
all  the  heirs  acquired  rights  they  would  not  oth- 
erwise have  had,  and  it  was  error  to  peraut  the 
purchaser  to  dismiss  the  bill  in  vacati<Mi. 

8.  INVANTB  «=333— PnmCIXOH  or  FlMPEBTT— 

Duma  or  Oockt. 
The  court  must  make  valuable  elections  for 
minor  defendants,  redeem  their  property  from 
liens  or  tax  sales,  and  see  genwally  that  their 
intnesta  are  fully  protected. 

4.  IHFAHTS  «=a33—PROTEcnOIf  OF  PbOPEBTT 

—Dunes  or  Ooubt. 
Where  purduuer  at  sale  under  trust  deed, 
not  made  on  due  notice  required  by  Code  1906,  i 
2772,  filed  UIl  in  the  prayer  of  which  husband  of 
deceased  mortgagor  joined  ae  heir  to  resell  the 
lands,  it  wnn  lie  chancellor's  duty,  in  protection 


of  mortgagor's  children  as  mfawr  heln  promptiy 

to  accept  the  crfTer  to  resell. 

5.  iNFAllTa  «sb78(1)  —  GTTABDXAaa  AD  XiRBK 

— NBciaanT  or  Appointhert. 
Where  purchaser  at  sale  under  trust  deed, 
not  made  on  due  notice  required  by  Code  1906, 
I  2772,  filed  biU  in  the  prayer  of  which  husband 
of  deesaaed  mortgagor  Joined  to  resell  tiM  lands, 
it  was  not  necessaiy  to  appctot  a  guardian  ad 
litem  for  minor  heirs  of  mortgagor,  though  one 
might  have  been  appointed. 

6.  Aba-iwent  and  Revival  «soS8(2)— Death 
or  Defendant. 

Where  purdtaaer  at  sale  under  trust  deed, 
not  made  on  due  notice  required  by  Code  1906,  { 
2772,  filed  bill  in  the  prayer  of  which  husband  of 
deceased  mortgagor  joined  to  resell  the  lands,  aad 
the  husband  died,  leaving  chlldrai  surviving,  the 
suit  did  not  nacessartly  idMte. 

7.  ABAmaifT  AiTD  Bbtivai,  ^»71  —  Death 

or  I^EFEHDAMT— NB<;ES8ITT  Or  REVIVAI^ 
Where  purchaser  at  sale  under  trust  deed, 
not  made  on  due  nodce  required  by  Code  1906, 
i  2772,  filed  bill  in  the  prayer  oif  which  hus- 
band of  deesaasd  mortgagor  Joined,  to  resell  the 
lands,  and  the  hurtkand  died  leaving  childroi  sun- 
nving,  the  cause  need  not  be  revived  in  his  ad- 
ministrator or  executor. 

8.  iNrANTB  «=»72(1)— t«A0HI8— ElTBOT. 

The  apparent  laches  of  minora  should  not 
operate  to  their  prejudice. 

Appeal  from  Chancery  Court,  Monroe  Coun- 
ty; A_  J.  Mclntyre,  ChanceJlor. 

Bill  by  Mrs.  J.  H.  Scruggs  against  H.  A. 
Brazil  and,  others.  From  an  order  of  the 
chancellor  sustaining  an  order  of  the  clerk  in 
vacation  dismissing  the  UU,  defendants  other 
than  H.  A.  Brazil  appeaL  Reversed  and  re- 
manded. 

I^amar  F.  EasterUug,  ot  Jnxikaoa,  and  W.  H. 
Clifton,  <^  Aberdeen,  for  ai^ellaDtJi.  lvalue  & 
Paln^  of  AJ3«rdeai,  for  aj^eUee; 

STBVBNS,  J.  AppeUee,  Mrs.  J.  B, 
Scruggs,  In  December,  1908,  filed  her  original 
bill  of  oomplalut  In  this  cause  against  H.  A. 
Brazil,  Irene  Brazil,  Minta  W.  Brazil,  Bthd 
Brazil,  and  John  P.  Brazil,  the  husband  and 
minor  children  of  Mrs.  I^ura  T.  Brazil,  now 
deceased.  In  her  bill  It  Is  averred  that  H.  A. 
Brazil  and  hie  wife,  Laura  T.  Brazil,  ex- 
ecuted and  delivered  to  O.  R.  Sykes,  trustee, 
for  the  use  and  benefit  of  Mrs.  Q.  A.  Sykes, 
a  deed  of  trust  upon  the  380  acres  of  land,  the 
property  Involved  in  this  suit,  to  secure  an 
indebtedness  of  f2,500  evidenced  by  promis- 
sory note  due  and  payable  Dec^nber  1,  IWS, 
with  10  per  cent,  interest  per  annum  from 
date;  that  the  said  deed  of  trust  was  duly 
filed  for  record ;  that  on  January  20, 1904,  the 
said  prtMuissory  note  and  deed  of  trust  were 
for  value  transferred  and  assigned  to  the 
complainant ;  that  the  trustee  named  refused 
In  writing  to  act  as  trustee;  that  under  the 
provisions  ot  the  deed  oi  trust  complainant 
aa  assignee  ai^lnted  in  writing  T.  B.  Olbson 
substituted  trustee,  and  had  the  written  ap- 
pointment filed  for  record;  that  thereafter 
the  substituted  tj^tee  advertised  the  lauds 
for  sale  for  the  required  length  of  time  and 
sold  the  same  for  cash  to  the  highest  and 
best  bidder;   and  that  the  complainant  be- 
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came  the  pnrdiaser  thereof  at  trustee's  sale 
and  received  the  trustee's  deed.  It  Is  then 
averred  that  tinder  section  2772,  Code  of  1906, 
lands  sold  under  mortgages  and  deeds  of  trust 
must  be  advertised  for  three  consecutive 
weeks  preceding  such  sale  In  a  newspaper 
published  In  the  county ;  that  at  the  time  of 
said  sale  there  was  a  newspaper  published  In 
Sfonroe  county,  bnt  the  sale  was  not  made  by 
publication  In  a  newspaper,  but  written  noUc- 
es  were  posted  in  three  public  placm  In  M<m- 
roe  county ;  that  the  wife  ot  the  said  H.  A. 
Brazil  owned  tb.e  title  to  said  land,  but  that 
she  had.  died  intestate,  leaving  her  busband 
and  the  other  ndnor  defendants  as  her  legal 
hfidrs;  that  since  the  trustae'B  sale  GlbsHi,  the 
substituted  trustee,  had  died;  "that  under 
the  power  given  in  the  aatd  deed  of  trust 
Ha  assignee  has  no  aathcnity  to  appoint  a 
trustee  in  the  event  the  trustee  died ;"  that 
comidainant  has  had  an  offer  of  purdiase  for 
said  lands,  bnt  that  the  pundmser  had  con- 
tended that  the  sale  should  have  been  made  in 
accordance  with  the  statute^  and  for  that 
reason  refused  to  buy,  and  in  order  to  satisfy 
said  purdiaser  C(Hi4>lainant  "is  •willing  for  the 
land  m«itlooed  In  the  deed  tmst  to  be  re- 
sold, she,  the  said  Smiggs,  agre^ng  to  ^tOn  in 
the  deed,  provided  the  sale  will  net  her  the 
amount  of  her  debt  and  interest  and  cost  up 
to  the  day  of  sale."  The  prayea*  of  the  UU 
la  that  the  proper  proceBS  be  issued,  and  "that 
a  trustee  be  appointed  for  the  purpose  of  sell- 
ing the  lands  under  the  deed  ctf  trust;  Uiat 
he  be  required  to  advertise  the  land  t<xc  ftile, 
In  accordance  with  the  provision  of  the  law 
as  it  esiata  at  this  time;  that  he  have  all  the 
power  as  givoi  the  orl{^naI  Scru^  trustee 
in  said  deed  of  trust,**  and  tor  general  relief 
To  this  bill  of  oonqtlaint  H.  A.  BrazU  filed  the 
following  answer: 

"Now  comes  defendant  Henry  A.  Brazil,  and 
for  answer  to  bo  uiach  and  such  parts  of  said 
bill  of  Mrs.  J.  H.  Scruggs  agaiuBt  bim  and  his 
minor  children  filed  in  this  cause,  anawering. 
says:  Tliat  he  admits  all  the  all^ations  and 
charges  contained  In  said  bill  to  be  true,  and  he 
joins  in  the  prayer  Ihemot,  and  asks  that  the 
same  be  granted." 

It  ai^iears  that  process  was  duly  fierved  on 
the  minor  <^ldren  of  Laura  T.  Brazil  and 
H.  A.  BrazU;  that  at  that  time  these  chil- 
dren were  infants  aged  from  7  to  14  years, 
and  were  inmates  of  the  Methodist  Orphans' 
Home  at  Jackson,  Miss.  The  bill  of  com- 
plaint was  returnable  to  the  January,  1909, 
term  of  the  court  It  appears  that  no 
guardian  ad  litem  was  appointed  for  the 
minors  and  no  answer  filed  In  their  behalf 
further  than  the  answer  filed  by  the  father, 
the  natural  guardian.  It  further  appears 
that  some  time  In  1909  H.  A.  Brazil,  the  fa- 
ther, died,  and  that  no  action  was  taken  In 
reference  to  the  present  suit  until  the  year 
1917,  when  Irene  Brazil  had. reached  her 
majority  and  had  married  Mr.  Northern. 
She  then  employed  counsel  to  Investigate  the 
Ftatus  of  the  property  here  Involved,  and  to 
this  end  the  solicitors  employed  attempted  to 


locate  the  court  papers  filed  in  this  cause, 
bnt  experienced  some  difficulty  and  delay  in 
gaining  an  Inspection  of  the  file.  It  appears 
that  without  access  to  the  court  file  they 
prepared  for  the  other  defendants  an  an- 
swer and  cross-blU  and  also  a  petition  to 
have  the  lost  papers  substituted  as  required 
by  law  In  such  cases.  The  file  of  papers  was 
afterwards  located,  and  counsel  for  the  orig- 
inal  complainant,  a  short  period  of  time  prior 
to  the  filing  of  tbe  answer  and  cross-bill,  went 
before  the  chancery  clerk  and  paid  the  costs 
and  had  the  clerk  enter  an  order  dismissing 
the  bill.  At  the  January  term,  191S,  the  de- 
fendants and  cross-complainants  filed  exce[>- 
tlona  to  the  action  of  the  clerk  in  vacation 
dismissing  the  bill,  while  the  law  firm  of 
Paine  &  Paine,  as  amid  curiae,  excited  to 
the  action  of  the  clerk  in  vacation  In  filing 
the  proposed  answer  and  cross-bill,  and  mov- 
ed  to  strike  the  said  answer  and  cross-bill 
from  the  flies.  These  motions  came  up  for 
hearing  before  the  chancellor  In  term  time, 
and  the  chancellor,  after  full  hearing,  sus- 
tained the  action  of  the  clerk  in  dismissing 
the  original  bill,  and  the  answer  and  crf>ss- 
Ull  were  strickm  from  the  files.  There  was 
an  application  to  the  chancellor  for  an  appeal 
to  be  granted  to  this  court,  and  while  the 
chancellor  stated  that  the  dismissal  of  the 
bill  ended  the  suit,  he  expressly  granted  the 
appeal  in  this  case,  stating  In  his  opinion 
that  the  point  argued  'is  a  very  pretty  ques- 
tion, a  questiai  I  would  like  to  see  finally  de- 
termined." It  appears  that  Mrs.  Laura  T. 
Brazil  prior  to  her  death  executed  a  deed  of 
convcQrance  for  these  lands  to  her  husband, 
H.  A.  Brazil,  for  his  lifCi  with  remainder 
over  at  his  death  to  the  tow  cAiUdren,  at  that 
time  minwa. 

[1]  A  dismissal  before  tbe  chancery  derk 
In  vacatlOT  Is  not  final  until  the  act  ot  the 
clerk  is  approved  the  diancellor.  By 
statute  (section  S19.  Code  of  1906;  section 
273,  Hemingway's  Code)  all  orders  and  acts  of 
the  derk  in  vacation  or  at  rules  an  subject 
to  the  approval  or  disapproval  ot  the  court, 
"and  shall  not  be  final  until  approved  by  the 
court."  By  section  1000.  Oode  of  1906  (sec- 
tion 720,  Hemingway's  Code),  each  court  has 
full  control  over  all  ot  the  proceedings  of  the 
clerk  bad  or  taken  "during  the  preceding 
vacation,  ♦  ♦  *  and  may,  for  good  cause 
shown  reinstate  any  cause  discontinued  dur- 
ing such  vacation,"  etc  Tbe  questitm,  then, 
as  to  whether  the  orl^nal  bill  should  hare 
been  dismissed  was  a  question  properly  be- 
fore the  court  and  timely  presented. 

[2]  Without  attempting  to  lay  down  a  hard 
and  fast  rule)  governing  the  right  of  a  com- 
plainant to  dismiss  an  ordinal  bill  In  equity, 
we  are  led  to  the  conclusion,  by  the  facta  and 
circumstances  of  the  present  suit,  the  leampd 
chancellor  erred  In  dismissing  both  the  origi- 
nal bill  and  the  answer  and  cross-bill.  The 
present  litigation  was  initiated,  by  the  al- 
leged beneficiary  of  the  deed  of  trust  and  tbe 
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purchaser  of  the  lands  at  foreclosure  sala 
For  reasons  stated  In  ber  bill,  ahe  offered  to 
rellnqolsh  her  title  acquired  at  foreclosure, 
to  treat  herself  aa  a  mortgagee  In  possession, 
and  to  have  the  court  resell  the  lands  at 
Judicial  sale,  offering  to  accept  the  secured  In- 
debtedness and  to  Join  tbe  court's  trustee  or 
commissioner  in  executing  a  deed  to  any  pur- 
chaser at  judicial  sale  in  the%v<ent  tbe  lands 
broQght  at  the  resale  a  snm  in  excess  of  the 
debt  secured  by  the  Instrument.  In  other 
words,  the  complainant  offered  to  relinquish 
her  claim  to  the  lands  and  to  accept  payment 
tor  her  debt.  There  is  a  claim  that  these 
lands  are  worth  a  sum  of  money  largely  In 
excess  of  the  Indebtedness ;  that  appellee  has 
been  able  to  lease  tbe  lands  for  a  handsome 
rental,  and  that  croes-complatnants  possess 
valuable  and  equitable  rights  in  the  subject- 
matter  of  this  litigation.  When  the  original 
Ml]  was  filed  offering  to  do  equity,  tbe  fa- 
ther, H.  A.  Brazil,  and  tbe  only  adnlt  defend- 
ant at  that  time,  properly  appeared  and  by 
his  answer  admitted  the  allegations  of  the  bill, 
accepted  the  offer  of  the  complainant,  and 
joined  In  the  prayer  of  tbe  original  bill.  He 
was  the  only  adnlt  defendant  authorized  by 
law  to  appear  In  hlg  own  behalf  and  accept 
the  issue  tendered.  In  accepting  the  <^er  he 
made  the  prayer  of  the  bill  his  prayer,  and 
BO  tar  as  be  was  concerned  the  cause  was 
tben  ready  to  be  sent  down  on  bill  and  an- 
swer. He  was  the  fotber  and  natural  guar- 
dian «C  the  Infant  defoidants.  It  is  true  that 
Us  answer  did  not  pnrport  to  be  an  answer 
tw  Us  children.  Bnt.  tbe  idatlonship,  we 
tUnk,  should  not  be  overlooked. 

[S]  Under  prior  decisions  of  our  court  and 
mder  well-Feoognixed  procedure  in  equity,  it 
is  the  dat7  of  the  court  to  safeguard  the  In- 
tnesta  ct  minor  d^ndants,  to  make  valua- 
ble elections  for  them,  to  redeem  their  prop- 
erty from  liena  or  tax  sales,  and  to  see  gen- 
erally that  their  Intemts  are  fdUy  protected. 

[4-7]  On  Ods  pi^t  the  announcements  of 
oor  court  in  Price  t.  Crone,  44  Miss.  S71, 
Johns  T.  Smith,  SO  Miss.  737,  and  MUler  r. 
Pslmer,  55  Hiss.  828,  are  pertinent  and 
stnmg.  Many  other  authorities  might  he 
added.  With  these  reflectUms  itf  our  court  in 
miod.  it  became  tbe  duty  of  the  diancellor  in 
this  case,  whenever  the  matter  was  brought 
to  his  attentlmt,  promptly  to  aoc^  tbe  offer 
of  the  original  bill  and  have  tbe  lands  resold 
under  the  directions  of  the  court  The  mi- 
nors had  all  to  gain  and  nothing  to  lose  by 
this  proceeding.  Under  the  state  of  the 
pleadings  it  was  not  even  necessary  for  a 
goardian  ad  litem  to  be  appointed,  but,  if  the 
court  thought  proper,  It  was  the  duty  of  the 
chancellor  to  appoint  a  guardian  ad  litem. 
But  neither  the  complainant,  it  seems,  nor 
any  one  dse,  brought  the  matter  to  the  at- 
tentltm  at  the  chancellor  until  the  application 
to  dismiss  the  original  bill  came  up  for  hear- 
ing. In  the  meantime  Brasil,  the  adult  de- 
fendant, bad  died,  and  bis  Interest  In  tbe 


lands  thereby  terminated.  His  death  did  not 
necessarily  abate  the  suit.  He  no  longer  had 
any  Interest  in  the  lands,  and  there  was  no 
occasion  to  bring  in  his  administrator  or  ex- 
ecutor. The  cause  was  ready  at  any  time  to 
be  set  down  for  final  hearing  and  for  a 
final  decree  to  be  rendered.  It  Is  Intimated 
by  counsel  that  appellee  had  a  misconception 
of  section  2772,  CoAe  of  1906,  that  this  stat- 
ute was  enacted  after  the  execution  and  le- 
Uvery  of  the  i^eseot  deed  of  trust,  and  that 
the  complainant  in  her  original  bill  bad  a 
misconception  of  the  law.  We  do  not  believe 
that  the  reas<m  oltereA  is  here  controlling. 
It  is  stated  In  the  original  bill  that  the  pres- 
ent assignee  of  the  deed  of  trust  had  no  au- 
thority to  appoint  a  substituted  trustee,  and 
that  the  purchaser  from  appellee  was  unwill- 
ing to  accept  tltla  These  axe  Important  tacts 
tending  to  show  that  the  foreclosure  was  in- 
valid, and,  if  BO,  the  Infant  defendants  had 
a  cause  of  action  and  rights  that  should  be  in- 
quired Into  and  protected.  Under  this  view 
any  dismissal  of  the  original  bill  falls  within 
the  limitation  stated  In  the  opinion  of  tbiH 
court  in  Adams  v.  Lucedale  Commercial  Co., 
113  Hiss.  608^  74  South.  436,  when  the  court 
by  Cook,  P.  J.,  said: 

"The  only  limitation  of  the  rule  is  applied  to 
cases  wherein  the  defendant  has  secured  some 
right  by  the  filing  of  the  bill  which  would  be 
destroyed  by  tbe  ^^j— »  of  the  bUL" 

Or  as  stated  by  Campbell,  a  J.,  In  State  v. 
Hemingway,  69  MIssl  401, 10  South.  576: 

"The  caase  had  reached  a  stage  where  it  was 
too  late  to  disniiBs  without  the  consent  of  the 
defendants.  «  •  «  The  defendants  bad  ac- 
(fbired  i^hts  by  what  had  occurred  which  en- 
titled them  to  object  succeflafully,  at  that  stage 
of  the  suit,  to  a  dismissal." 

As  stated  by  the  Lord  Obancellor  in  Coop- 
w  V.  Lewis,  2  PblU.  Chan.  181: 

"The  plaintiff  is  allowed  to  dismiss  his  bill 
on  tbe  assumption  that  it  leaves  the  defraidant 
in  the  same  position  In  which  he  would  have 
stood  if  the  suit  had  not  been  instituted ;  It  is 
not  ao  where  there  has  been  a  proceeding  in  the 
cause  which  has  jriven  the  defendant  a  right 
against  the  plaintiff." 

Mr.  DanieU  (5th  Ed.  p.  766)  says: 
"Where,  however,  there  has  been  any  proceed- 
ing in  the  cause  which  has  (nven  the  defendant 
a  right  against  the  plaintiff,  the  plaintiff  can- 
not dismiss  his  bill  as  of  course ;  thus,  where  a 
general  demurrer  had  be»  overruled  on  argu- 
ment, Iiord  Cottoiham  was  <^  opinion  that  the 
plaintiff  could  not  dismiss  his  bill  as  of  course, 
the  defmdant  having  a  right  to  appeal  against 
the  order  overruling  the  demurrer,  which  right 
he  ot^ht  not  to  be  deprived  on  an  ex  parte 
application.*' 

The  authorities  referred  to  in  the  opin- 
ion of  this  court  in  State  v.  Hemingway, 
supra,  are  more  or  less  pertinent.  The 
case  of  Pullman  Palace  Car  Co.  v.  Central 
Transportation  Co.,  171  U.  S.  138,  18  Sup. 
Ct.  808,  43  L.  Ed.  108,  cited  by  counsel 
for  appellee,  when  properly  understood,  sup- 
ports the  views  now  expressed.  The  court, 
among  other  things,  makes  the  following 
observation  that  is  qolte  appUcaUe  to  the 
present  suit: 
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"Hie  denial  of  the  motion  wu  made  in  con- 
nectiMi  with  the  appIfcatloD  of  the  Central  Com- 
pany to  file  a  crofl8-bUl  in  whidi  it  would  se^ 
to  aTaU  itaelf  of  the  tenders  made  hj  the  Pull- 
man Company  In  the  original  bill,  fiudi  an  ap< 
plication  for  leave  to  me  a  croea-bill  aecklns 
affirmative  relief,  while  at  the  same  time  avail- 
ing itself  of  those  tenders  of  relief  made  by  the 
original  complainants,  would  famish  additiMial 
gKHind  for  the  exercise  ot  the  discretion  of  the 
court  in  refosing  to  grant  the  ^ipUcation  for 
leave  to  discontinue." 

See,  also,  Stevwia  v.  Kallroads  (C.  0.)  4 
Fed.  97 ;  16  Cye.  p.  460,  and  caaes  there  listed 
in.  the  footnotes;  McCarren  t.  Coogan,  50 
N.  J.  Eq.  208,  24  AU.  1033. 

[II  It  Is  Insisted  by  counsel  for  apprilee 
that  this  was  a  stale  case  at  the  time  it  was 
dismissed,  and  for  that  reason  the  dismiss- 
al was  proper.  The  circumstances,  how- 
ever, show  that  no  action  was  taken  by  the 
defendants  because  of  the  death  of  the  fa- 
ther, H.  A.  Brazil,  and  the  minority  of  tbe 
other  defendants.  The  apparent  lathes  of 
minors  should  sot  operate  to  tbeir  preju- 
dice. 

Ndthlng  herein  said  is  Intended  as  an  ad- 
judication on  the  merits  of  the  case.  Our 
view  Is  that  the  cause  should  have  been  re- 
tained, the  defendants  permitted  to  file  their 
pr(q>er  pleading,  and  a  final  decree  ultimate- 
ly entered  in  accordance  with  the  rights  ot 
all  parties.  To  permit  the  cwuplalnant  to 
stand  tj^  and  take  no  actioo  toward  the  pros- 
ecati<ni  of  this  caus^  to  rmuUn  In  poasea* 
slon  of  the  premlaea,  and  tgr  her  bill  poasi- 
Uy  to  lead  Mr.  Brasll  In  his  lifetime  to  take 
no  action  looking  toward  the  protection  of 
the  minor's  Interest,  would  be  unfair  to  the 
Interests  of  helpless  and  Innooent  diUdr^ 
The  decree  of  the  learned  dianc«T  court 
dismissing  the  origteal  UU  «nd  strlUng 
from  the  fflea  the  Bxawer  and  croas-bUl  will 
be  reversed,  the  original  falU,  answer,  and 
croes-Ull  will  be  reinstated,  and  the  cause 
remanded,  with  leave  to  either  party  under 
the  dlrectifflis  of  the  diancellor  to  amend 
generally  the  pleadings  as  they  may  now 
deem  proper. 

Reversed  and  rananded. 


COURBT  et  al.  v.  CONNER  et-aL*  ^ 
(No.  20000.) 

(Supreme  Court  of  HiaaiaBlppi.   July  8,  191&) 

1.  Conthacts    ^=>144  —  CoirsiBUCixoN  — 
What  Law  Oovebns. 

A  contract,  unleso  it  Is  to  he  pnformed  else- 
where, must  be  construed  aecording  to  laws  of 

the  place  where  made. 

2.  CONTBACTS    ^22(1)  —  RXQUISITEB  —  AC- 
CEPTANCE OF  Otfeb. 

A  contract  results  from  the  acceptance  of 
an  offw  and  is  made  only  when  the  offer  is 
accepted. 

3.  contbacts  «s»145— maxtnq  07  cohiuct 
—Place. 

The  place  where  a  contract  is  made  is  nec- 
essarily the  place  of  the  aooeptanee  of  the  offer. 


4.  AsBtomiBmB   <e906  —  Acckpiabob  — 

PllACE. 

Where  a  Mississippi  bank's  offer  to  assign 
notes  was  made  by  letter  to  a  bank  in  New  Or- 
leans, the  ctmtract  of  assignment  became  com* 

Sdete  when  the  proposed  as^gnee  deposited  its 
etter     acceptance  in  the  mail  at  New  Orleans, 
fi.  Bills  and  Notes  «s9311  —  Transfeb  — 
CoNSTBuonoN  or  AssiaNiiENT— What  Lat 

GoVEBNS.  ^ 

Where  a  cjltract  by  which  notes  were  ajs- 
signed  to  a  Louisiana  bank  was  made  In  Loui- 
siana it  was  governed  by  the  law  of  that  state. 

6.  VENDOB  and  PtJBCHABBB   «»292  —  Ven- 
dob'b  Lien— Bights  of  AssiQiran— Cvhpk- 

TITION  BT  ASSIONOB. 

Where  an  assifcnmoit  of  notes  was  governed 
by  the  law  of  Louisiana,  the  holder  of  notes  se- 
cured by  a  voidor's  lien  on  property  on  assign- 
ing part  of  them  coold  not  compete  with  bis  as- 
signee if  the  proceeds  at  a  foreckwore  sale  were 
insufficient  to  pay  both  tiie  assicnor  and  the  aa- 
signee. 

7.  Bills  and  Notes  *=»311.— AesiaNUENTe— 
What  Law  Oovbbns. 

That  notes  in  controvert  between  an  as- 
signor and  an  asaignee  w«e  payable  in  Miaria- 
sii^  was  Inunatenal  to  their  rights  where  the 
asstgnment  was  governed  by  the  law  of  Louisi- 
ana, as  the  contract  of  assignment  was  separate 
and  distinct  from  that  evidenced  by  the  notes. 

8.  Bills  and  ^'otes  <©=>99  —  Plaob  of  Pay- 
ment—What  Law  GovebnS. 

The  law  of  the  place  where  a  note  is  payable 
governs  as  to  its  validity. 
0.  Bills  and  Notes  *=117— Constbcctioit 
—What  Law  Govebns. 

l%e  law  of  the  place  where  a  note  is  paya- 
ble governs  its  interpretation. 
10.  Beceivbbs  «s»145— Sale  of  Pbopebtt — 
Fbocbeds— Fund  to  be  Distbibuted. 

Fond  to  be  distribatod  under  agreement  be- 
tween the  receivers  of  payee  of  vendor's  lien 
notes,  and  the  aasignee  of  part  of  the  notes 
held  to  be  the  net  proceeds  U  the  sale  of  the 
land  by  the  maker^s  receiver  and  not  the  pro- 
ceeds of  the  sale  made  by  tiie  payee's  receivers. 

Dthridge,  3.,  dissenting. 

In  Banc.  Appeal  from  Chancery  Court, 
Adams  County;  B.  W.  Cutrer,  Chancellor. 

Suit  by  Jolm  F.  Oouret  and  others,  trus- 
tees for  the  stockholders  of  the  Canal 
Louisiana  Bank  &  Trust  (Company,  against 
L  P.  Ccmner  and  others,  receivers  of  the 
Elrst  Natchez  Bank.  Judgment  for  defend- 
ants, and  plalntiflQi  aiq;»eaL  Reversed  and 
remanded. 

H.  C.  H<Aden  and  J.  N.  Flowerst  botb  of 
Jackson,  and  Farrar,  CMdberg  &  Dnfonr,  of 
New  Orleans,  Ia^  fbr  a^ellanta.  8.  Bedt- 
man  lanb  ttnA  RatcUff  A  Kennedy,  all  of 
Natdhes,  for  appellees. 

8MITH,  a  J.  On  Augtut  20.  1918,  the 
First  Natchez  Bank  became  the  ovmer  at  30 
notes  executed  by  the  Tensas  Blver  Plant- 
ing Company  for  flO,000  eadi,  payable  at 
Natdies,  Bfiss.,  at  wbldi  place  the  Na-USaex 
Bank  was  domiciled,  secured  by  a  vendor's 
lien  on  lands  dtuated  in  the  state  of  Loul- 
slana.  The  Natches  Bank  waa  Indebted  to 
the  Canal  Loidstana  Bank  Trust  Compasy 
of  New  Orleans,  La.,  in  the  sum  of  $12{MKX>, 
secured  by  certain  promissory  notes  which 
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QtB  Natches  Bank  had  Indoraad  to  the 
Louisiana  Bank  as  ocdlatwal.  Tbe  Natctes 
Bank  desiring  to  obtain  posaesaion  of  these 
collateral  notes  mailed  from  Natch es  to  the 
Ctuud  lAolalana  Bank  &  Trust  CMiqiany  at 
New  Orleans  ttu«a  of  the  Tensas  Blver 
Planting  Granpany's  notes  h^  by  It,  with 
the  request  that  these  notes  be  accepted  by 
the  Louisiana  Bank  in  lieu  of  the  ooUater- 
al  notes  then  h^  by  it,  and  that  these  col- 
lateral notes  be  returned  to  the  Natchee 
Bank,  nds  propoaltlciQ  was  accepted  by 
the  Louisiana  Bmifc,  and  the  collateral  notes 
then  held  by  It  were  retnnwd  to  the  Natdi- 
«z  Bank  by  malL  The  Tensas  Blver  Plant- 
ing CtHupany's  notes  wwe  payable  to  Its 
order  and  Indoised  by  It  In  blank,  Tbey  were 
Qot  Indorsed  by  the  Natches  Bank,  and  there 
Tag  DO  writtoi  assignment  €t  them  by  the 
XatdMZ  Bank  to  the  Lonlslana  Bank,  other 
tban  the  letter  In  whicb  they  were  transmit- 
ted ftom  the  first  to  the  latter.  The  Loul- 
«Iana  Bank  requested  the  Natches  Bank  to 
forward  to  It  the  mortffige  securing  the 
Tnsas  River  Planting  Company's  notes, 
but  the  Natches  Bank  refused  so  to  do,  giv- 
ing as  a  reason  thweSor  that  the  mortgage 
was  hdd  Iqr  It  08  security  for  all  ttie  notes. 

Seren  other  of  the  Tmsaa  River  Planting 
Company's  notes  were  hypothecated  by  the 
Xatcties  Bank  to  certain  of  its  creditors 
other  than  die  Louisiana  Bank,  three  of 
whldi  were  returned  to  it,  and  may  be  here 
dismissed  from  further  ctmsldastlon. 

On  October  30,  1913,  the  NatfdiesE  Bank 
was  placed  In  the  hands  of  appellees  as  re- 
oeivera.  The  Canal  Louisiana  Bank  &  Trust 
Gwnpany  consolidated  with  two  other  banks 
and  dianged  Its  name  to  Canal  Bank  &. 
Trust  Company.  Part  of  the  assets  of  the 
Canal  Louisiana  Bank  &  Trust  Company, 
Including  the  note  executed  to  it  by  the 
Natdies  Bank,  together  with  the  notes  of 
the  Tensas  River  Planting  Company  by 
whldi  the  note  €i  the  Natchez  Bank  was 
secured,  were  placed  In  the  hands  of  the 
aivellants  as  trustees  for  the  stockholders 
of  the  Canal  Louisiana  Bank  &  Trust  Com- 
pany,  and  th^  now  hold  the  legal  title 
thereto. 

The  Tensaa  Blver  Planting  Ccnnpany  was 
also  placed  In  the  hands  of  a  receiver  by 
Judicial  proceedings  in  Concordia  parish. 
Ia.  mis  receiver  was  directed  by  the  Loui- 
siana court  to  sell  the  land  owned  by  the 
Planting  Company  on  which  the  Natchez 
Bauk  held  the  v«idor's  ilea,  and  appellees 
decided  to  purdiase  It  so  they  could  resell 
it  to  one  Johnson,  who  had  agreed  to  pur- 
chase it  from  them.  The  minimum  price  at 
which  the  netirer  ct  the  planting  company 
could  sell  the  land  under  the  .order  of  the 
Louisiana  court  was  $10  per  acre.  Appellees 
desired  to  use  the  Tensas  River  Planting 
Caanpany's  notes  'in  paying  the  receiver  of 
that  ctHiqwny  fior  the  land,  but  could  not  do 
m  under  the  order  of  the  Louisiana  court 
unless  they  oould  mtmoidiBr  to  him  all  of  the 


planting  company's  notes.  Appellees  agreed, 
th«eforc^  with  the  lu^etb  of  the  four  notes 
upon  the  value  thereof,  paid  to  them  the 
amount  so  agreed  on,  and  those  notes  were 
th«t  d^vCTBd  by  the  bold^  thereof  to 
app^ees.  AppeUeee  theo  deUvored  the 
three  notea  held  by  them  to  apptilants  to  be 
used  by  them  in  payment  of  the  land  vpoa  a 
written  agreement  reciting: 

"That  the  claim  of  the  legal  holders  of  the 
said  three  notes  and  the  claim  of  the  other 
twenty-seven  notes  of  said  issue  against  certain 
lands  of  the  Tensas  Blver  Planting  Comrany, 
namely,  the  La  Marque,  Hubter,  and  Rata. 
Quinta  plantations,  in  Concordia  parish.  La., 
shall  be  a  claim  against  the  proceeds  derive*! 
from  the  sale  of  the  said  lands  in  the  bands  of 
the  receivers  of  the  First  Natches  Bank,  and 
that  the  sum  of  $31,376.8&  shall  be  deposited 
by  the  receivers  in  City  Bank  &  Trust  Com- 
pany of  Natchez,  Miss.,  as  a  special  trust  fund 
to  be  held  to  await  the  6nal  decree  of  the  court 
as  to  what  amount  the  said  tmsteca  as  l^al 
holders  of  said  three  notes  are  entitled  In  the 
distribution  of  the  proceeds  of  said  sole,  said 
deposit  being  made  only  to  assure  payment  to 
said  trustees  of  sudi  decree  of  distribution  as 
may  be  rendered,  said  deposit  to  be  made  upon 
approval  by  the  chancellor  of  Uiis  agreement. 

"Third.  It  is  further  agreed  that  the  trustees 
for  fltodtbolders  of  the  Canal-Louisiana  Bank 
ft  Trust  Company  dliaU  file  or  cause  to  be  filed 
in  the  chancery  court  of  Adams  county,  BCiss., 
to  the  January  term,  1917,  of  said  court,  such 
proceeding  as  may  be  necessary  to  have,  adju- 
dicated the  question  as  to  the  extent  of  the  right 
of  the  said  holders  of  all  of  said  notes  to  partic- 
ipate in  tbe  distributiwi  of  the  proceeds  of  sale 
of  tbe  said  lands. 

"Fourth.  That  if  the  said  lands  should  at  the 
said  sale,  or  any  receivers*  sale  thereof,  be  sold 
to  any  other  than  tbe  receiwa  of  tbe  First 
Natchez  Bank,  for  a  price  in  excess  of  $10  per 
acre,  then  there  shall  be  deposited  by  taid  re- 
ceivers in  the  same  manner  as  the  above  deposit 
is  agreed  to  be  made  and  as  a  part  of  the  same 
fund  three-sevenths  of  the  said  excess  subject 
to  the  same  conditions,  and  to  await  the  mial 
decree  of  said  court   •   •  • 

"That  the  said  trustees  shall  not  claim  any 
greater  proportion  of  the  proceeds  which  said 
receivers  shall  receive  from  the  sale  of  said  land 
than  they  could  have  claimed  previous  to  the 
purchase  of  four  other  of  said  notes  under  said 
order  of  December  16,  1916. 

"Seventh.  Subject  to  the  right  of  said  receiv- 
ers of  the  First  Natcbcz  Bank  to  use  said  three 
notes  in  the  purchase  of  said  property  as  above 
stated,  it  is  agreed  that  said  trustees  are  now 
the  legal  holder  of  said  notes  and  of  tbe  inddit- 
edness  of  the  First  Natchez  Bank  to  tbe  Canal- 
Louisiana  Bank  &  Trust  Company. 

"Mghth.  This  agreement  is  made  to  facilitate 
tbe  trial  by  the  chancery  court  of  Adams  coun- 
ty. Miss.,  of  the  claim  of  said  trustees  under 
said  three  notes  and  the  claim  of  the  said  re- 
ceivers under  the  twenty-seven  of  said  notes 
they  now  hold  to  share  in  the  distribution  <rf  tbe 
proceeds  tiim  the  sale  of  said  property." 

Appellees  purchased  the  land  punuant  to 
this  agreement  at  $10  per  acre,  and  after- 
ward sold  it  to  Johnaon  for  $S.51  per  acre 
After  deducting  the  fees  and  ^penses  «C  tbe 
planting  company's  receiver  from  the  amount 
of  appellee'8  bid  for  the  land,  there  will  be 
left  a  balance  of  about  $73,212.75,  a  sum  not 
only  insufficient  to  pay  all  of  the  iflantii^ 
company's  notes^  Imt  insufficient  also  to  pay 
the  three  notes  held  by  the  appellants  and 
the  four  notes  formerly  held  ^  otha-  cred- 
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Itora  of  ttae  Natdiez  fiaak  in  the  event  it 
should  be  applied  to  tiie  payment  thereof. 

Appellants'  contentious  are:  First,  that 
since  the  proceeds  of  the  sale  of  the  plant- 
ing company's  lands  are  Insoffidoit  to  pay 
all  of  the  xu)teB  secured  1^  the  vendor's  lieu 
thereon  under  which  the  sale  was  made, 
the  notes  secured  by  this  lien  and  retained 
by  the  Natdiez  Bank  should  not  partici- 
pate In  the  distribution  of  the  proceeds  of 
the  sale  nntU  all  of  the  notes  secured  by 
the  liok  that  have  been  assigned  by  the 
Bank  have  been  paid;  second,  that  the  fond 
to  be  distributed  Is  the  proceeds  of  the  sate 
of  the  land  by  the  receiver  of  the  Tensas 
Blver  Planting  Company. 

Appellees'  contentions,  which  were  sus- 
tained by  the  court  below,  are:  First,  that 
the  proceeds  of  the  sale  of  the  land  should 
be  applied  to  the  payment  of  all  of  the 
planting  company's  notes  pro  rata,  and,  sec- 
ond, that  the  fund  to  be  distributed  is  the 
proceeds  of  the  sale  of  the  land  by  appel- 
lees to  Jobnson. 

Appellants  do  not  claim  that  the  three 
uotes  held  by  them  are  entitled  to  any  prior- 
ity over  the  four  notes  which  the  Natchez 
Bank  had  hypothecated  to  other  of  Its  cred- 
itors, and  which  were  afterwards  released 
these  creditors  aa  hereinbefore  set  out, 
so  that  any  question  relative  thereto  is  elim- 
inated herefrom.  Appellants'  claim,  there- 
fore, is  that  they  should  be  paid  three-sev- 
enths of  the  proceeds  of  the  sale  of  the  land. 

The  131.376.85  deposited  by  appeUees  with 
the  City  Bank  &  Trust  Ck)mpany  under  their 
agreement  with  appellants  Is  approximately 
three-sevenths  of  the  amount  paid  by  appel- 
lees for  the  land  after  deducting  therefrom 
the  fees  and  expensed  of  the  planting  com- 
pany's receiver. 

The  contention  of  appellants  that  they 
are  entitled  to  priority  over  appellees  In  the 
distribution  of  the  proceeds  of  the  sale  of 
the  land  is  based  upon  the  theory  that  the 
distribution  thereof  should  be  made  under 
the  laws  of  Louisiana,  according  to  which, 
where  the  holder  of  a  claim  secured  by  lien 
on  property  assigns  a  part  of  it,  he  will  not 
be  permitted  to  come  In  competition  with 
his  assignee,  If  the  proceeds  of  the  sale  of 
the  property  at  a  foreclosure  of  the  Uen  Is 
insufflclMit  to  pay  both  the  assignor  and  the 
assignee,  and  the  contention  of  the  appellees 
Is  based  upon  the  theory  that  the  dlstrtbu- 
tiott  should  be  made  under  the  laws  of  Mis- 
slsirippl,  according  to  which  the  holders  of 
the  notes  should  share  equally  therrin.  The 
only  qne8tl<»i  for  ua  to  determine,  ther^orev 
Is  whether  the  rights  of  the  parties  hereto 
growing  out  of  the  assignment  of  the  notes 
are  governed  by  the  laws  of  Mississippi  or 
Louisiana. 

[1]  The  rights  of  these  parties  grow  out  of 
the  contract  by  which  the  three  notes  in  ques- 
tion were  assigned  by  the  Natchez  Bank  to 
the  Loulsiaoa  Bank,  and  the  rule  is  that  a 


contract,  unless  it  la  to  be  perf<n-med  else- 
where, must  be  construed  according  to  tlM 
laws  of  the  place  where  made.  Bank  of 
England  v.  Tarleton,  23  Miss.  173;  Brown 
Bros.  V.  Freeland,  34  Uias.  181;  Futee  v. 
Silliman,  H  Mlas.  272;  Sbat&lett  v.  Polk.  61 
Miss.  878;  Murdodi  t.  Insunuioe  Ga,  00 
Miss.  162. 

[1, 3]  A  otmttact  results  from  the  acc^t- 
ance  of  an  i^er,  and  is  made  when  and  not 
until  the  offer  la  acoq>ted,  so  that  the  place 
where  a  contract  la  made  is  necessarily  the 
place  ot  the  acceptance  of  1^  oBer.  IS  O. 
J.  680;  8  Oyc  670. 

[4]  The  alter  by  the  Natchec  Bank  to  a»- 
aign  the  notes  hne  tai  iiuestioD  to  the  Louisi- 
ana Bank  as  hereinbefore  set  out  was  made 
by  letter  frmn  the  Natciiei  Bank  at  Natches 
to  Qie  Louisiana  Bank  at  New  Orleans,  and 
the  contract  of  assignment  became  complete 
yfbea  tile  Louisiana  Bank  deposited  its  let* 
ter  of  acceptance  to  the  Natehez  Bank  in 
the  mall  at  New  Orleans.  1  Eaiiott  on  Conr 
tracts,  fi  62;  Burton  v.  United  States,  202  U. 
S.  344.  26  Sup.  Ct  688,  50  L.  Ed.  1057,  6 
Ann.  Cas.  392. 

[5,  t]  The  cMitract  by  whidi  the  notes 
were  assigned  to  the  Louisiana  Bank  wa« 
made  therefore  In  Ixtuislana,  and  Is  garem- 
ed  by  the  laws  thereof;  cemsequently  appel- 
lees are  entitled  to  the  priority  claimed. 

The  foregoing  discussion  may  have  been 
unnecessary,  for  the  point  here  under  con- 
sideration is  ruled  by  Bank  of  England  v. 
Tarleton,  23  Miss.  173;  for,  although  in  that 
case  the  facts  show  that  the  assignor  ia- 
tended  to  give  the  assignee  the  right  of  prior 
satisfaction  out  of  the  proceeds  of  the  mort- 
jgage,  the  court  pointed  out  at  page  ISl  of  23 
Sliss.  that  the  assignment  of  the  notes  was 
made  in  Louisiana,  and  that  consequently 
the  rights  of  the  parties  arising  under  the 
assignment  must  be  governed  by  tlie  laws 
of  that  state. 

[7-9]  That  the  notes  here  in  controversy- 
were  payable  in  MlsslsslpEd  is  immaterial, 
for,  while  the  law  of  the  place  where  a  prom- 
issory note  is  payable  of  course  governs 
as  to  its  nature,  validity,  Interpretation,  and 
effect,  no  such  questions  are  here  presented, 
for  tliia  controversy  arises  solely  out  of  a 
contract  by  which  the  notes  were  assigned 
by  a  former  h<dder  thereof,  which  contract, 
as  pointed  out  In  Bank  of  England  v.  Tarle- 
ton, supra,  Is  separate  and  distinct  frmn 
that  of  the  notes. 

[II]  We  are  also  of  the  opinion  that  me 
fund  to  be  distributed  iBid»  the  agreonent 
liereizd)efore  set  out  is  the  net  proceeds  of 
the  sale  of  tlie  land  by  the  i^anttng  con»> 
pany*s  reoel  and  not  the  proceeds  <tf  Qie 
sale  made  by  app^lees  to  Johnson. 

Reversed  and  ronanded. 

ETHBIDOB.  J.  (dissenttng).  I  am  imable 
to  concur  In  that  part  of  the  opinion  of  the 
majority  which  holds  Oiat  tb»  apptHanta 
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were  entitled  to  preference  as  to  the  notes 
bdd  br  tliem  u  cidlataral  aecorUjr  to  secara 
I  debt  due  th»  aw^Uants  by  the  Slrst  NatCh- 
es  Bank.  It  appran  that  the  First  Natxdiea 
Bank  was  Indebted  to  the  Canal  Lonldana 
Bank  ft  Trust  Company  In  the  sum  ot  $125,- 
000,  represented  by  five  promissory  notes  of 
$2S,000  eadi,  secured  by  certain  collateral, 
among  which  were  three  ansecared  notes  of 
the  Ellen  Oreen  Company  In  favor  of  the 
First  Natchez  Bank  In  the  snm  of  (10,350, 
J5,175,  and  |5,17S  respectlvdy.  An  arrange- 
ment was  made  between  the  Elllen  H.  Green 
Company  and  the  First  Natchez  Bank  nnder 
whldi  certain  lands  In  Loolalana  were  sold  to 
the  First  Natchez  Bank  in  satisfaction  of  the 
debt  due  by  the  EUen  H.  Green  Company  to 
said  bank.  These  notes  to  the  First  Natchez 
Bank  were  nnsecared  and  the  Ellen  H.  Green 
Company  had  given  mortgages  to  persons 
named  Green  in  Louisiana ;  said  Greens  be- 
ing the  owners  of  the  Ellen  H.  Green  corxx^- 
ration.  By  this  arrangement  lands  were  sold 
to  the  First  Natchez  BauU,  and  these  liens 
were  released,  giving  the  First  Natdiez  Bank 
title  to  theee  lands. 

A  corporation  was  formed  for  the  purpose 
of  taking  over  these  lands  and  operating  them 
known  as  the  Tensas  Klver  Planting  Compa- 
ay,  which  corporation  executed  the  notes  in- 
Tolved  in  this  suit  to  the  First  Natchez  Bank, 
payable  at  the  First  Natchez  Bank,  Natchez, 
WsSq  and  secured  by  the  lands  above  men- 
tioned. When  these  notes  were  executed  and 
dellTcnd  to  the  First  N&tthet  Bask,  two  o£ 
the  noCea  of  $10,000  eadb  were  sent  to  the 
Otnal  LonUdana  Bank  ft  Tmat  Coowany  to 
be  sabstituted  for  the  unsecured  notes  of  the 
iSIen  H.  Green  Cfunpany  bsHd  by  such  bank 
as  cv^teral.  These  notes  were  accepted,  and 
the  Ellen  H.  Green  Company  notes  were  re- 
tamed  to  the  First  Natdiea  Bank.  Later 
tbe  First  Natdua  Bank  sent  another  $10,000 
note  ct  the  said  Tanas  River  Wanting  Cchu- 
pany  to  be  held  also  as  collateral  security  for 
the  debt  of  the  First  Natdiez  Bank. 

The  other  notes  of  the  Tensas  River  Plant- 
ing Company  were  delivered  to  different 
banks  to  secure  other  debts  owed  by  the 
First  Natchez  Bank.  Some  ot  these  notes 
vere  held  by  a  bank  in  New  York  City,  some 
held  by  a  bank  Id  St  Louis,  Mo.,  and  some 
held  by  another  bank  at  Natchez,  Miss.  In 
this  condition  the  First  Natchez  Bank  failed, 
being  insolvent,  and  the  appedlees  wore  ap- 
polnted  receivers  of  said  bank  to  liquidate  its 
affairs.  A  petiticm  was  presented  to  the 
diancery  court  by 'said  receivers  requesting 
authority  and  pwmlsslon  to  use  funds  in 
tbefr  cnatody  aa  receivers  at  said  bank  for 
the  pnipoee  of  buying  these  outstanding  notes 
at  a  discmmt  In  the  Interest  of  all  the  credi- 
tors ct  the  bank. 

The  Canal  Louisiana  Bank  &  Trust  Com- 
pany notes  were  Included  in  this  application 
to  tbe  chance  lor  administering  the  affairs  of 


the  said  First  Natchez  Bank,  and  an  order 
waa  made  by  the  dianceUor  permlttlnc  the 
aald  recelvas  to  acquire  the  said  notes  with 
the  assets  of  said  bank  for  the  benefit  of  the 
creditors  of  the  lald  bank  gaierally.  It 
seeiha,  however,  that  a  misunderstanding 
arose  between  the  Louisiana  Bank  and  the  re- 
ceivers of  the  First  Natohes  BaraK  and  thear^ 
rangement  was  not  carried  out  so  far  as  the 
Louisiana  Bank  was  concerned,  but  the  oth- 
er outstanding  notes  were  acquired  by  the  re- 
ceivers by  the  use  ot  the  assets  at  the  First 
Natdiez  Bank  for  the  benefit  of  its  creditors. 
Tills  presents  a  different  situation' from  what 
the  case  would  be  if  the  First  Natchez  Bank 
had  held  these  notes  at  the  time  of  the  ap- 
pointment of  the  receivers  as  assets  of  said 
bank.  All  of  these  notes  were  secured  by  a 
common  mortgage,  and  there  was  no  express 
agreement  between  the  First  Natchez  Bank 
and  tbe  Louisiana  Bank  that  said  notes 
would  liave  priority  over  the  other  notes  se- 
cured by  said  mortgage,  ^nd  the  opinion  of  the 
majority  Is  not  founded  upon  any  such  con- 
tract, but  Is  founded  upon  the  theory  that  un- 
der the  laws  of  Louisiana  the  assignment  of 
the  notes  would  be  given  priority  over  the 
other  notes,  as  the  notes  involved  in  this  suit 
were  governed  by  the  Louisiana  law. 

The  notes  Involved  In  this  suit  are  paya- 
ble in  Mississippi,  and  are  governed  by  the 
Mississippi  law,  under  a  long  line  of  ded- 
8l<ms  of  this  court  holding  that  the  note  Is 
governed  by  the  law  of  the  place  of  the  pay- 
ment MlUer,  Mayfaew  ft  Ca  v.  Mayfleld,  37 
Mlsa.  688;  Harrison  v.  Pike  Broa.,  48  Miss. 
46;  JiAnson  County  Bavlnga  Banlt  t.  Xar- 
brough,  106  Mias;  70,  68  Sooth.  27B;  Uen- 
kauf  Bank  Cmnpany  r.  Haney  et  al.,  98  Miss. 
613.  40  Bonth.  626;  FaUovra  t.  Harris,  12 
Smedes  &  M.  462 ;  Hart  t.  liramore  FOy.  ft 
MadL  Co.,  72  Miss.  800, 17  South.  768;  Ihnan- 
uel  T.  White,  34  Miss.  66,  68  Am.  Dec.  386; 
Ooffman  t.  Bank  of  Ey.,  41  Miss.  212,  90  Am. 
Dec.  371 ;  Bank  of  La.  v.  Willlame,  46  Miss. 
618,  12  Am.  Rep.  819 ;  Dalton  v.  Murphy,  30 
Miss.  59;  Eendrick  v.  Kyle,  78  Miss.  278,  28 
South.  951 :  First  Nat.  Bank  of  Iowa  City  v. 
McGrath  &  Son,  111  Miss.  872,  72  South.  701; 
AUen  V.  Bratton,  47  Miss.  119. 

In  the  case  of  Llenkauf  Banking  Company 
V.  Haney  et  al.,  93  Miss.  613.  46  South.  626, 
it  was  held  that  a  note  and  the  obligation 
and  rights  growing  out  of  a  note  were  govern- 
ed by  the  law  of  the  state  where  the  note  was 
payable,  although  given  for  purchase  money 
of  property  within  tills  state  and  reserving 
the  title  to  the  property  until  payment. 

In  the  case  of  Kendrick  v.  Kyle,  78  Miss. 
278,  28  South.  951,  it  was  held  that,  where 
notes  dated  and  payable  In  Tennessee  were 
given  for  the  purchase  price  of  lands  in 
Mississippi,  and  secured  by  a  deed  of  trust 
on  such  lands,  the  rights  of  the  parties  under 
such  notes  were  governed  by  the  laws  of 
Tennessee. 

In  the  case  of  First  National  Bank  of  Iom  a 
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GU7  T.  HcGrath  ft  Son,  111  Mlsa.  872,  72 
South.  701,  where  HcOrath  ft  Son  gave  a  note 
payable  to  the  Purity  ManufticturiDff  Com- 
pany In  the  state  of  Illinois,  and  pledged  by 
such  oompany  to  Oie  rirat  National  Bank  of 
Iowa,  which  bank  brougbt  the  ault,  and  where 
BAiOrath  attoupted  to  make  deteiues  pennla- 
Bible  under  the  laws  of  WsaiBidnA,  but  not 
eatertalnable  under  the  laws  of  lUlnois,  court 
held  the  law  of  Illin<da  goraued,  and  audi 
deftest  were  not  permissible 

In  the  case  of  Allen  t.  Bxatton,  47  Hlsa 
119,  one  Dobbins  sold  Bratt<m  a  tract  of  land 
In  MlaalwrippI  and  took  three  notes  payable 
In  H«niAls.  Teon.,  but  secured  by  Tendor's 
lieu  on  the  lands.  Dotolns  sold  <me  of  the 
notes  to  Allen  in  this  state  and  another  In 
the  city  of  New  Orleans,  La.,  to  the  Crescent 
City  Bank,  and  this  court  held  that  the  rights 
of  the  partle*  were  governed  by  the  Tennessee 
laiw,  where  the  notes  were  payable,  and  not 
by  the  Mississippi  law  or  the  Louisiana  law, 
where  the  transfers  were  made. 

TMs  court  has  held  in  a  number  of  cases 
that,  where  several  notes  were  secured  by 
the  same  deed  of  trust,  or  other  instrument, 
all  of  the  notes  were  entitled  to  share  pro 
rata  in  the  proceeds'  of  the  sale  by  the  se- 
curity where  audi  proceeds  are  not  suffldrat 
to  pay  all  of  the  notes,  and  that  the  assl^- 
ment  of  notes  secured  carries  with  It  as  an 
incident  part  of  the  securl^  pledged  for  Its 
payment 

In  Davidson  v.  Allen,  36  Miss.  419,  this 
court  held  that  the  indor8«n«it  by  the  vendor 
of  a  note  given  for  a  portion  or  for  all  of  the 
purdiase  mcoiey  without  recourse  in  law  or 
equity  would  not  prevent  a  vendor's  lien  pass- 
ing to  assignee  in  case  where  the  lien  is  as- 
signable ;  also  that,  where  the  vendor  assigns 
a  portion  of  the  purchase  money  to  which 
bis  11^  attaches,  and  retains  a  balance,  the 
proceeds  of  the  land  if  Insufficient  to  pay  all 
would  be  distributed  pro  rata  between  the 
vendor  and  his  assignee. 

In  the  case  ot  Cage  v.  Iler,  S  Smedes  ft 
M.  410.  43  Am.  Dec  521,  this  court  held  that, 
where  several  notes  maturing  at  dlfferedt 
periods  are  secured  by  a  deed  of  trust  and 
have  passed  maturity,  and  a  sale  takes  place 
under  the  deed  of  trust,  the  proceeds  of  the 
sale  are  to  be  applied  ratably  to  the  several 
notes. 

In  the  case  of  Terry  v.  Woods,  6  Smedes  & 
M.  139,  45  Am.  Dec.  274,  this  court  held  that, 
where  the  holder  of  one  of  the  series  of  mort- 
gage notes  indorses  a  note  to  the  third  person 
before  due,  and  after  its  maturity  and  non- 
payment takes  it  up  and  again  becomes  the 
holder  thereof,  he  would  not  thereby  lose  his 
recourse  upon  the  mortgaged  premises,  but 
will  be  substituted  again  to  his  original 
rights. 

IQ  Pugh  v.  Holt,  27  Miss.  461,  this  court 
held  that  all  debts  secured  by  mortgage  and 
due  at  the  date  of  foreclosure  unless  a  prefer- 
ence be  given  to  some  of  them  by  the  terms 
of  the  mortgage,  or  unless  the  original  credit- 
or designed  by  his  ccmtract  In  astdgnlng  than 


to  impart  a  right  of  prior  satisfaction  to  the 
assignee,  should  be  paid  pro  rata  in  case  of  an 
tnsuffldoicy  in  the  mortgage  fond  to  pay  the 
whole.  TUa  nOe  qn^led  to  controversy  be- 
tweeaa  the  securi^  of  the  mortgagor  and  the 
mortgagee,  or  between  dUZerent  assignees  of 
the  note 

In  Wooten  v.  Bndianaa.  49  Miss.  386,  this 
court  h«ld  that,  where  there  are  several  notes 
secured  by  a  mortgage,  and  all  of  the  notes 
are  due^  the  money  arising  from  a  sale  of  the 
mortgaged  property  should  be  applied  rataWy 
to  the  several  notes  secured  by  the  inA ru- 
men t,  and  this  whether  tbiere  had  been  a 
Judgment  obtained  upcm  one  ct  the  notes  or 
not. 

In  tile  case  o£  Green  t.  Morris.  78  South. 
SSO,  we  h^  tJiat  bom  Ode  purdusers  from 
the  Indorsee  of  a  part  of  a  series  of  notes 
secured  by  a  deed  of  trust  are  not  affected  by 
collateral  oral  agreements  between  the  payee 
and  his  indorsee^  by  whldi  the  notes  rendered 
should  hare  a  itrlority  of  paymmt  over  those 
indorsed  la  the  absence  of  notes  to  the  puis 
chasers  of  audi  agreement,  but  they  are  en- 
titled to  share  pro  rata. 

TbBte  Is  not  a  syll&ble  In  the  record  to 
show  that  the  New  York  bank,  the  St  Xxmls 
bank,  or  the  tank  at  Nntdbet,  whiai  boiu;ht 
the  otber  notes  of  tills  series,  had  any  notice 
whatever  ot  the  transfer  oX  the  note  held  by 
the  Louisiana  bank,  or  of  any  agreement  or 
understanding  between  the  First  Natchea 
Bank  and  the  Lonislana  Bank,  and  certainly 
under  the  dedalons  above  dted  these  parties 
had  a  right  to  share  In  the  securi^  fmr  flieee 
debts. 

The  reortvers  of  the  bank,  while  th^  baTe 
the  l^al  tUteB  of  the  bank  to  its  assets  and 
paper,  r^resent  the  creditors  generally,  be- 
ing more  the  rqwesoitatlTes  of  the  creditors 
than  of  the  bank. 

The  decision  of  tite  majority  pots  this  court 
In  tids  atthnde:  If  a  note  la  payable  In  some 
other  state,  and  transftev  Is  made  Jxen,  and 
the  security  Is  In  Mi8daBl;nilt  then  Mississip- 
pi law  does  not  govern,  but  that  the  law  of 
the  state  where  the  note  is  payable  governs, 
but  If  the  note  Is  payable  in  Htssisslppl,  and 
the  transfer  Is  In  the  other  stat^  and  the 
propwty  Is  In  the  other  state,  that  the  trans- 
action Is  also  governed  by  the  laws  of  the 
oth»  state,  and  not  the  laws  of  Mlssls^ppl. 

The  conseqnaices  of  this  decision  has  been 
tellingly  Illustrated  in  brief  of  one  of  the 
counsel  for  aiwellee  in  substance  as  fcdlows: 
Suppose  that  the  New  Tork  law,  whm  one 
of  the  notes  was  assigned,  held  that  the  note 
first  due  had  preference  over  the  balance^  and 
that  it  held  this  note,  and  was  therefore  enti- 
tled to  preference  under  the  laws  of  New 
York,  where  the  assignment  was  made.  Sup- 
pose that  the  Missouri  law  held  that  the  notes 
first  assigned  had  preference,  and  that  Its 
note  was  assigned  prior  to  the  others,  and 
that  the  Missouri  law  governed,  and  that  it 
would  take  In  prefer^ce  to  the  New  Tork, 
Mississippi,  and  LouUAna  holders  ot  tbeae 
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notes,  and  snppoae  that  llie  HlaslaBlppl  law 
beld  that,  wbere  the  note  was  assigned  In 
Mlssiaslppi.  the  holder  was  entitled  to  share 
equally  with  all  the  others,  the  fund  being  In- 
sufficient to  pay  all,  and  snppose  the  Louisi- 
ana bolder  contoided  that  under  the  Louisi- 
ana law,  where  his  assignment  was  mad^ 
the  residents  of  Loulriana,  where  the  prc^ 
erty  was  rituated,  would  hare  preference, 
that  we  would  hare  four  Incouaiatent  claims 
of  preference,  all  based  npon  the  doctrine  of 
the  majority  In  this  case  that  the  law  of  the 
idace  of  assignment  gOTems  as  to  the  rights 
of  the  parties,  and  not  the  law  of  the  place 
whne  the  contract  is  to  be  performed. 

There  Is  no  question  In  this  record  afTectlng 
the  validity  of  contract  of  asslgnmuit  to  the 
lonlslana  Bank.  Ita  right  to  the  note  and 
sodi  rights  as  the  ownership  or  possession  of 
said  note  gives  la  ooncededly  the  property, 
(or  the  puiiKwe  of  this  salt,  of  the  Louisiana 
Bank  or  Its  assttnie^  the  ai^Uants,  but 
when  the  Louisiana  Bank  tocA  this  note,  it 
took  it  subject  to  the  law  of  the  place  where 
die  omtract  Is  to  be  performed.  It  couM  not 
reqoire  the  makw  of  the  note  to  oome  to  Lou- 
isiana to  pay  it  or  to  crasait  that  it  should 
beccone  payable  In  Louisiana,  but  It  must 
preset  It  at  the  place  of  payment  named  in 
the  note^  to  wit;  at  the  said  First  Natdies 
Bank  In  Natdm,  Hiss.  It  bought  only  such 
r^hts  as  the  bank.  Its  assignor,  had  in  the 
note;  It  could  not  fwce  other  holders  of 
notes  to  recognise  any  superior  rights.  Sup- 
pose that,  instead  of  the  Tensas  River  Plant- 
ing Company  assigning  all  of  the  notes  to  the 
First  Natctaei  Bank,  it  bad  Itself  made  the 
same  assignments  that  the  First  Natchez 
Bank  made.  Is  there  any  reason  why  the 
same  rule  would  not  prevail?  mie  notes 
being  payable  In  Mississippi,  would  they  then 
have  been  governed  by  the  Mississippi  law? 
To  hold  that  the  obligation  of  the  note  is 
changed  by  each  assignment  of  the  note 
would  create  the  utmost  confu^on  In  the  busi- 
ness world.  Suppose,  for  Instance,  that  the 
Louisiana  Bank,  Instead  of  bringing  this 
suit,  had  in  turn  assigned  this  note  to  a  party 
in  Texas.  Would  tUe  obligation  of  the  note 
then  by  such  assignment  be  governed  by  the 
law  of  Texas,  and  would  other  holders  of 
notes  have  to  surrender  whatever  rights  they 
bad  to  conform  to  the  Texas  law?  And,  If 
so,  snppose  then  the  Texas  Bank  or  holder 
should  transfer  the  imper  to  a  party  in  dkla- 
boma:  would  the  obligations  and  rights  of 
parties  Interested  in  the  notes  be  governed  by 
the  law  of  Oklahoma?  Manifestly  not  The 
obligations  of  all  the  notes  are  governed  and 
tbe  rights  of  the  holders  are  determined  by 
the  law  of  the  place  where  the  note  was  made 
payable,  and  the  rights  do  not  shift  by  any 
transfer  or  assignment  In  this  case,  how- 
ever, the  right  of  the  Loul^ana  Bank  In  the 
note  Is  not  absolnte,  but  is  conditional.  It  Is 
not  shown  that  it  has  ever  acquired  any  more 


right  than  to  hold  the  note  as  collateral  se- 
curity, or  to  sell  the  same  In  default  of  pay> 
ment  of  the  original  debt;  and  It  Is  not 
^own  that  the  note  of  the  First  Natcbea 
Bank  held  by  the  Louisiana  Bank  has  been 
credited  for  any  amount  derived  from  the  sale 
or  collection  of  this  note,  or  the  claim  against 
the  First  Natchez  Bank  diminished  or  satis- 
fled.  The  decision  of  the  majority  gives  the 
appellants  an  unfair  prefouice  over  other 
creditors  of  the  First  Natches  Bank. 


OTBUR  LUMBER  GO.  v.  BRKHABX. 

(No.  30170.)  ^, 

(SuprMne  Conrt  of  Mississippi.    July  8,  1017.) 

1.  JuDoicBHT  «s»664  —  Absolute  Nonsuit  — 

Where  fMeral  District  Ooort  granted  idain- 

tUf,  saing  employer  for  personal  injuries,  an 
absolute  DoOBuit,  partiea  were  placed  in  samn 
attitude  aa  if  suit  had  never  been  filed  and  plain- 
tiff could  siie  in  state  court. 

2.  Mabteb  and  Seevant  ff=>107(e)  —  Ikjubt 
to  Skbvant— SAra  PucB  to  Work. 

On  grrouDd  tliat  it  had  failed  to  furnish  rea- 
sonably safe  place  to  work,  lumber  company  was 
not  liable  to  tong  man  operating  skidder  in  open 
forests  for  injuries  when  be  walked  to  slacken 
a  line  and  was  struck  by  bzt^en  tree  falling 
from  its  stump. 

Ethridge,  J.,  dissenting. 

En  Banc.  Appeal  from  Clrcnlt  Court, 
Geoi^  County;  Jas.  H.  Neville,  Judge. 

Action  by  Corbet  Erkbart  against  the  Cy- 
bur  Lumber  Company  and  another.  From  a 
Judgment  for  plalntUF,  the  named  defendant 
appeals.  Reversed,  and  Judgmmt  rendered 
for  appellant 

See,  also,  288  Fed.  761,  161  a  G.  A.  601; 
247  Fed.  284. 

Gex  &  Waller,  of  Bay  St  Louis,  and  J.  C. 
Benrlqnes,  of  New  Orleans,  La.,  for  ai^l- 
lant  Mlze  &  Mize,  of  Oulfport,  and  O.  F. 
Moss,  of  Lucedale,  for  appellee. 

STEVENS,  J.  Appellee,  plahitlfT  In  the 
court  below,  Instituted  this  suit  to  recover 
damages  for  alleged  personal  Injuries  sus- 
tained by  him  while  employed  by  appellant, 
the  Cybur  Lumber  Company,  a  corporation 
owning  and  operating  sawmills  and  a  logging 
railroad.  Plaintiff  was  employed  as  a  log 
"tong"  man,  (me  of  a  crew  engaged  In  op- 
erating a  "ground"  or  "possum  dog"  skidder 
placed  In  the  woods  and  used  for  the  purpose 
of  pulling  logs  from  the  forest  and  bunching 
tbe  sawlogs  in  convenient  places  to  be  load- 
ed upon  wagons  by  the  team  crew  and  con- 
veyed to  the  logging  railroad. 

At  the  time  plaintiff  was  injured  the  crew 
consisted  of  Norman  Clarke,  the  foreman  of 
this  particular  crew,  Clyde  Gibson,  G.  T.  B^t* 
ley,  and  appellee.  Erkbart  The  skidder 
could  be  moved  from  place  to  place  by  means 
of  cable  and  slides  resting  on  the  ground, 
and  upon  t>^ng  put  up  was  operated  under 
Its  own  steam,  and  a  drum,  around  whidi 
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there  was  a  steel  cable,  would  draw  in  tlie 
logs.  There  were  tongs  attached  to  the  ends 
of  the  cable  to  be  fastened  around  the  logs, 
and  It  was  the  daty  of  plaintiff  to  apply  the 
tongs  to  the  log,  and  the  flagman  would  there- 
upon signal  the  dram  man,  who  would  start 
the  machinery  and  pull  the  log  to  its  proper 
place.  The  cable  ran  through  a  pulley  at- 
tached to  a  tree  some  15  or  20  feet  from  the 
ground,  and  to  offset  the  strain  upon  the 
tree  guy  wires  or  lines  were  run  to  and  at- 
tached  to  other  trees  some  30  or  40  feet  away. 
The  skidder  could  draw  in  logs  within  a 
radius  of  900  feet  from  all  sides,  aod  all  the 
testimony  teads  to  show  that  the  logs  being 
pulled  in  woind  encounter  obstructlMis  and 
tliat  the  operations  were  more  or  less  dangez^ 
ous. 

On  the  occasion  complained  of  plaintiff  at- 
tached his  cable  to  a  log  which  lay  on  the 
"off  side"  of  a  smaH  bay  tree,  and  In  pulling 
In  this  log  the  cable  pulled  against  the  bay 
tree  and  broke  the  trunk  of  the  tree  some 
10  feet  from  the  ground,  and -the  top  of  the 
bay  tree  thereupon  fell  over  oa  the  ground, 
but  the  trunk  still  rested  upon  the  stump. 

There  Is  testimony  tending  to  show  that  It 
was  the  duty  of  the  plaintiff  to  as^t  in  set- 
ting up  and  taking  down  the  skidder  as  the 
operations  changed  from  place  to  place;  that 
on  the  day  of  the  accident  the  crew  foreman, 
Norman  Clarke,  directed  that  the  apparatus 
be  diroiantled  for  the  purpose  of  moving  to 
anoQifflr  place.  Batley  and  Qlbson  were  m- 
gaged  In  unfastenlns  the  guy  line  that  ran 
alims  near  the  brokra  bay  tree;  Batley  on- 
dataklng  to  unfasten  the  guy  line  at  the 
tniDk  of  one  tree  while  Olbson  was  up  the 
other  tree  at  the  pulley.  Oibsm  from  bis 
elerated  position  called  out,  "Give  me  some 
slack."  This  remark  appears  not  to  have 
been  directed  to  any  one  particularly,  but 
on  hearing  the  remark,  plaintiff,  who  was 
then  sitting  down  near  the  skidder,  arose 
and  wallEed  over  to  pull  on  the  guy  line,  and 
thereby  give  Gibson  slack,  when,  being  In 
close  proximity  to  the  broken  bay  tree,  the 
trunk  of  the  bay  tree  8llm>ed  off  of  its  stump 
and  fell  on  plaintiff  and  broke  his  leg,  and 
for  the  injury  thus  Inflicted  he  brings  this 
action. 

All  the  testimony  shows  without  dlspuiu 
that  the  foreman,  Clarke,  was  not  present 
at  the  time  Gibson  called  out  to  his  co- 
workers to  give  him  alack,  a>nd  gave  no  In- 
structions to  plaintiff  on  this  occasion,  ex- 
cept In  general  terms  to  request  that  Jie  as- 
sist In  dlsmantlli^  the  skidder. 

At  the  time  the  bay  tree  was  broken, 
plaintiff  was  out  In  the  woods  tonging  It^s; 
plaLntlff  having  gone  out  in  the  woods  ear- 
ly In  the  morning,  and  not  returning  to  the 
skidder  until  about  11:30  a.  m.,  when  the 
machinery  was  dismantled  and  plaintiff  was 
hurt.  It  appears  that  the  bay  tree  was  bro- 
ken about  7  or  8  o'clock  In  the  uiornlng,  and 
while  Batley  and  Gibson  had  knowledge  of 


the  fact  that  the  tree  waa  brokm,  there  is 
no  testimony  tending  to  show  that  either  tha 
foreman  or  any  member  of  the  crew  knew 
the  bn^en  tree  was  likely  to  fall  from  the 
stump,  or  anticipated  that  It  waa  dangerous. 
It  further  ai^>ears  that  the  guy  line  which 
plaintiff  pulled  on  was  not  directly  in  con- 
tact with  the  In-oken  tree,  but,  for  some  rea- 
son which  the  evidence  does  not  explain,  the 
tree  fell  from  Its  stunqi  as  tlie  idalntlff  ei- 
ther  walked  under  It  or  came  In  close  prox- 
imity to  It. 

VAM>ellee  first  filed  his  suit  In  flie  federal 
District  Court  for  the  Southern  Division  of 
the  Southern  IMatrlct  of  Ulsalsslpid  at  Bl- 
loxl,  and  thwe  obtained  a  judgmnt  In  the 
sum  of  95,OO0l  Ai^ellant  ^usecuted  an  ap- 
peal fitHn  the  Judgment  so  rendered,  and 
the  Circuit  Court  of  Appeals  reversed  the 
District  Court  The  statem^it  of  facts  and 
the  ^rinlon  of  the  court  can  be  found  In 
238  Fed.  761.  ISl  a  a  A.  601.  When  the 
cause  was  remanded  to  the  federal  District 
Cburt,  the  plaintiff,  over  the  objectlcm  of  the 
defendant,  took  a  nonsuit;  the  defendant  at 
the  same  tlm^  under  its  int«pretatlon  of 
the  oplnl(Hi  of  the  Circuit  Court  of  Appeals, 
moving  the  District  Court  to  grant  It  a  per- 
emptory Instruction.  Judgmrait  was  entered 
by  the  federal  District  Court  allowing  plain- 
tiff to  take  a  nonsuit,  and  appellant  again 
appealed -to  the  Circuit  Court  of  Appeals,  and 
Judgment  of  nonsuit  was  afl3rmed  as  re- 
ported In  247  Fed.  284.  After  appellee  waa 
granted  a  nonsuit  by  the  federal  District 
Court,  and  before  the  appeal  of  at^llont 
from  the  judgment  of  nonsuit  had  lieen  con- 
sidered by  the  Circuit  Court  of  Appeals,  ap- 
pellee filed  the  present  suit  in  the  circuit 
court  of  George  county,  and  in  the  pres- 
ent suit  joined  his  fellow  servant  Clyde  Gib- 
son as  party  defendant  with  appellant.  To 
the  declaration  In  the  present  actlcm  appel- 
lant company  filed  a  plea  In  abatMaent,  con- 
tending that,  Inasmuch  as  an  appeal  had 
been  prosecuted  from  the  order  of  the  Dis- 
trict Court  granting  a  nonsuit,  there  was  a 
pending  suit  In  another  court  of  competent 
jurisdiction.  Plaintiff  demurred  to  this  idea, 
and  the  demurrer  was  by  the  court  sus- 
tained. Thereupon  the  parties  entered  In- 
to an  agreement  that  the  same  testimony 
that  had  been  introduced  In  the  federal  Dis- 
ti'lct  Court  should  be  read  to  the  Jury  as 
the  testimony  In  the  present  actitw.  Appel- 
lant further  contended  that  the  suit  in  the 
federal  District  Court  and  the  jadgment 
rendered  therein  was  res  adjudlcata.  Ap- 
pellant also  contended  that  there  was  no 
liability  whatever. 

Clyde  Gibson  made  no  defaise,  and  It  ap- 
pears that  no  formal  judgment  by  default 
was  entered  against  him,  and  no  writ  of  in- 
quiry as  to  him  was  granted  further  than 
to  submit  the  entire  cause  to  the  Jury  upon 
the  evidence  read  under  tlie  agreement 
aforesaid.   There  was  a  verdict  la  favor 
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of  the  plaioOff  tor  |8j000,  and  flr<»i  tbe 
judgment  based  thereon  aro^lant  proMcates 
tUs  appeal. 

We  are  not  Impressed  with  the  argument; 
and  not  Inclined  to  the  view  advanced  by 
counsel  for  appeUaat  that  the  judgmmt  t&h- 
dered  by  the  federal  District  Court  was  an 
•dJuUcatloa  on  the  merlfs  and  constitutes 
ree  adjndlcata. 

[1]  It  is  conceded  that  tbo  federal 
trict  Court  granted  to  idaintiff  an  absolute 
wmsnlt,  and  this  places  the  parties  In  the 
same  attitude  as  if  the  salt  had  never  been 
filed.  This  manifestly  Is  the  holding  of  our 
court,  and  federal  decisions  are  not  In  con- 
flict fherewlth. 

[2]  But  on  the  ;nerits  plaintiff's  case 
must  fail,  and  the  Judgm^t  a[^>ealed  from 
must  be  reversed.  The  sole  ground  of  n^- 
llgeace  complained  of  la  the  alleged  fail- 
ure of  the  defendant  company  to  furnish 
plaintiff  with  a  reasonably  safe  place  In 
which  to  work.  There  is  no  question  but 
tbat  this  duty  of  the  master  to  furnish  em* 
ployen  a  reasonably  safe  place  to  work  is  a 
continuing,  nondet^ble  duty,  frequently 
reoognlxed  and  enforced  by  our  courts.  But 
this  doctrine  cannot  be  invoked  as  a  basis  of 
alleged  negllgenoe  in  the  present  case  We 
are  not  confronted  with  a  case  where  the 
employe  la  assigned  to  work  In  any  kind  ot 
bulling  or  structure,  or  at  madilnery  that 
Is  at  all  staticnary.  Tbe  controlling  duties  of 
the  plaintiff  here  placed  htm  in  the  apea  jflne 
forests  of  Boath  UisstssippI,  where  general 
InmberiiiC  Is  b^ng  done,  and  his  duties  as  a 
toog  man  carried  him  from  log  to  log,  and 
place  to  place,  over  a  wide  area.  Ihe  very 
work  of  "anaUng^'  and  bundling  sa^ogs  in 
the  forest  by  the  use  of  a  sUdder  waa  in- 
herently dangerous.  It  may  be  conceded 
Uiat  there  was  sufficient  testimony  to  show 
tiiat  plaintiff  was  under  a  geioeral  obllgu- 
tlm  to  assist  in  puttii^  up  and  dismantling 
the  skldder  when  the  crew  moved  from  place 
to  place  in  the  woods,  and  that  plaintiff  at 
the  time  he  was  injured  was  In  tbe  perform- 
ance of  a  general  course  of  duty.  He  was  not, 
however,  hurt  by  any  kind  of  defective  ma- 
chinery or  appliance.  He  was  not  even  en- 
gaged In  attempting  to  remove  the  broken 
tree.  It  so  happened  that  when  he  under- 
took to  slacken  the  wire  he  walked  In  close 
proximity  to  the  tree  and  was  injured.  The 
tree  was  not  made  to  fall  by  any  Diligence 
of  the  master  or  fellow  servant.  The  break- 
ing of  the  bay  tree  by  the  steel  cable  sever- 
al hours  previous  to  the  accident  resulting 
In  injury  to  plaintiff  was  a  very  natural  oc- 
currence and  incident  to  the  character  of 
WDric  being  done  by  the  crew.  The  top  of 
tills  bay  tree  when  It  was  broken  fell  over 
and  rested  on  the  ground.  After  It  was 
brokep  neither  the  cable  nor  guy  wire  di- 
rectly touched  the  broken  tree,  ^e  com- 
pany was  not  interested  in  taking  down  or 


removing  tbe  brokeo  tree.  No  purpose 
could  be  served  by  doing  so. 

At  the  time  plaintiff  waa  injured  N<»man 
Caark^  tbe  foronan,  was  not  presnit  and 
it  la  manifest,  ther^r^  that  the  foreman 
did  not  wpreasly  direct  plaintiff  into  a  dan- 
geroua  i^aoa.  From  tlie  evidence  the  fore- 
man bad  no  otBcaaiMi  to  anticipate  that 
plaintiff  would  go  under  or  In  close  proximi- 
ty to  the  broken  tre^  or,  evai>lf  he  sboidd 
do  80,  that  the  trunk  ot  tbia  tree  would  slip 
from  its  stumpL  Very  pnAably  the  broken 
trunk  of  the  bs^  tree  rested  very  Insecurely 
on  the  stump,  but  no  cme  ai^neclated  this 
fact  until  the  ]^aintlif  waa  injured.  Just  why 
the  tree  fbll  from  tbe  stump  no  <me  of  the  wit- 
nesses seesns  to  know.  Should  we  assume  that 
touching  the  guy  wire  caused  It  slli^tly  to 
jar  the  teokai  tree,  It  does  not  fc^ow  that 
the  defendant  company  bad  violated  any  duty 
to  furalah  a  reasonably  safe  iriaoe  to  work. 
The  presence  of  the  t^aintlff  at  or  near  the 
brcAen  tree  was  m<»nCTtary.  and  his  mission 
In  walking  over  to  slacken  the  guy  wire  was 
purely  temporary.  It  was  in  no  sense  a  place 
in  which  plaintiff  had  been  assigned  to  work. 
The  most  that  could  be  said  would  be  the  con- 
tention that  plaintiff  waa  ordered  into  a 
place  of  danger.  But  the  proof  fails  to  sus- 
tain any  such  contention,  and  in  fact  no  such 
contention  Is  made  at  the  bar  by  counsel. 
The  only  direction  that  was  given  to  plain- 
tiff to  walk  near  the  tree  was  the  general 
request  of  Clyde  Gibson,  a  fellow  servant, 
and  It  Is  conceded  that  Olbson  tiad  no  au- 
thority to  direct  when  and  where  plaintiff 
should  work. 

As  stated  by  Ur.  Labatt: 
"Tbe  rule  that  it  is  tbe  doty  o£  a  master  to 
exercise  ordinary  care  to  provide  a  reasonably 
safe  place  of  work  for  Us  servants  is  held  not 
to  be  applicable  to  cases  In  wbi(4i  the  very  work 
at  which  the  servants  are  employed  is  of  sndi  a 
nature  tbat  its  progress  is  constantly  cbSD^ng 
the  conditions  as  regards  an  increase  or  dimma- 
ti<ya  of  safety.  The  taaxards  thus  firislng  as  the 
work  proceeds  are  r^arded  as  (being  the  ordi- 
nary dangers  the  ^ployment,  and  by  his  ac- 
ceptance of  the  employment  the  servant  neces- 
sarily assumes  them."  Volume  3  (2d  Ed.)  par. 
1177. 

And  In  18  R.'  O.  L.  par.  .96,  it  la  said: 
"An  exception  to  the  rnle  requiring  the  em- 
ployer to  make  safe  tbe  place  where  bis  employes 
are  at  woA  is  said  to  exist  where  the  condi- 
tions of  the  i^ace  are  constantly  changing  as 
the  work  progresses." 

In  the  case  note  to  estrone  v.  O'ltourke 
Engineering  Construction  Co.,  188  N.  Y.  339, 
80  N.  B.  1092,  19  li.  R.  A  (N.  S.)  340,  it  is 
said: 

"The  decisions  upon  this  subject  are  harmoni- 
ous, and  of  late  this  exception  has  been  inter- 
posed quite  frequently  agaiiist  the  servant's  de- 
mand for  damages.  The  reason  for  relaxing  the 
rnle  in  such  cases  is  that  it  is  more  than  the 
master  can  do  to  keep  a  changing  working  place 
safe  from  tranmeD^  shifting  hazards  which 
spring  up  only  as  the  work  advances.  The  serv- 
ant is  supposed  to  know  this,  rie  therefore  as- 
aumes  the  risk  when  he  goes  to  work.  It  is 
sometimes  said  in  these  caaea  tbat  the  servant 
has  a  better  chance  to  become  aware  of  the 
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fleetiag  dangers  that  threaten  him  than  the 
master,  and  that  the  aerrant  therefore  aanimee 
the  risk  of  injury  thraetrom." 

Tbe  danger  to  the  servant  In  flila  case  la 
manifestly  a  transitory  peril  which  the  ma»> 
ter  coold  not  foresee  or  provide  against. 

If  a  large  aawmlU  corporation  had  deroly- 
ed  upon  it  the  duty  of  following  Its  Berrants 
Into  the  forest  and  aecarlng  eadt  of  ttiem 
against  Injuries  from  falling  trees,  llmhs,  or 
other  accidents  In  like  wood^  thai  in  all 
logging  (»>eratlons  the  mastw  would  become 
absolute  Insnrw  of  the  safety  of  such  tan- 
ployfis.  Their  very  woric  carries  them  from 
place  to  place  as  they  fdl,  gather,  and  haul 
logs,  and  the  haaard  of  an  emj/ios6  In  any 
particular  spot  or  place  Is  necessarily  tem- 
porary and  transitory.  Surely  the  master 
is  not  required  to  make  safe  the  broad  acras 
of  woods  and  see  to  It  that  employte  of  tlte 
lomber  company  are  not  hart  by  defective 
broken,  or  falling  trees.  This  la  said  only 
In  reference  to  a  safe  place  to  woric  It  la 
a  diffoent  question  for  the  master  to  direct 
his  s^ant  into  a  place  of  known  dangor. 

33ie  general  rule  which  we  are  discussing 
has  its  proper  and  equitable  llmltatiMu  and 
authorities  on  the  jfoint  are  collated  In  the 
ease  note  to  Cltrone  t.  O'Boorke  Ekiglneering 
Constmetlon  Co.,  supra.  We  refer  to  the 
case  note  to  Ha  gin  t.  Southern  Bell  Ttie- 
I^ne  Co.  (Ga.)  20  Ann.  Caa.  248,  and  cases 
collated  by  Mr.  Labatt  In  the  footootes  to 
IHiragraph  1177,  aapn. 

There  la  a  vital  ^stlnctlon  between  those 
cases  In  whidi  the  place  its^f  is  constantly 
shifting  or  changing  and  those  cases  lu 
which  the  position  of  the  servant  is  statl<m- 
ary.  nils  fact  dUEa«ntlates  the  prraent 
case  fma  Finkblne  Jjnmb^  Co.  t<  Cunnlng<- 
ham.  101  Hiss.  292,  67  South.  916.  In  the 
latter  case  It  was  indeed  held  to  be  the  duty 
of  the  master  not  only  to  furnish  a  reason- 
ably safe  place  In  which  to  work,  but  that 
"this  was  afContlnuing  duty."  In  the  latter 
case  Cunningham  was  engaged  In  the  opera- 
tion of  machinery  fOr  making  staves.  The 
material  out  of  which  the  staves  were  bdng 
made  was  first  put  in  a  cradle  and  shoved 
against  saws,  and  the  ends  were  chopped  to 
make  the  material  the  proper  length.  It  was 
no  part  of  Cunningham's  duty  to  remove 
those  sawed-off  ends  and  other  material 
accumulating  around  the  edger.  lhat  wab 
an  entirely  different  case  from  the  present 
suit  The  present  action  is  also  materially 
different  from  certain  reported  cases  in 
which  the  servant  was  employed  in  mines, 
quarries,  or  excavations. 

In  WoUers  v.  Summerfleld  Co.,  160  Iowa, 
127,  140  N.  W.  388,  the  court  held: 

"The  duty  to  furnish  a  safe  place  to  wc^'does 
not  apply  to  temporary  perils  arfsiiig  hi  tiie 
course  of  employment." 

In  Jakopac  v.  Summerfleld  Co.,  168  Wis. 
176,  140  N.  W.  1060,  It  is  held: 

'The  rule  that  an  employer  must  furnish  the 
employ^  a  .safe  place  to  work  does  not  apply 
*  *  *  wliere  the  worUng  ^ace  is  constantly 


^n^j^utd  die  enployi  Is  ssristfaw  to  making 

In  Heeban  v.  St  Lools.  etc,  B.  B.  Ga,  114 
Uo.  App.  396,  90  S.  W.  102,  the  court  held: 

"The  rule  requiring  a  master  to  fnmish  a 
servant  with  a  reasonably  safe  place  to  work 
does  not  apply  in  the  case  of  a  servant  employed 
to  asast  in  laying  a  railroad  track,  since  the 
.  place  is  constantly  undergoing  a  change  in  char- 
acter by  the  very  work  wliicli  the  servant  is  per- 
foming,  and  the  work  requires  a  continuous 
diange  of  place." 

To  the  same  pcAnt  Is  the  case  of  Zelgen- 
meyer  v.  Ohariea  Goerta  Ume  &  O&aeat  Co., 
US  Ho.  App.  880^  88  &  W.  139.  wheze 
the  syllabus  reads: 

"A  master  is  only  required  to  exer<^  reason- 
able care  to  provide  as  safe  a  place  for  the  per- 
fonnance  of  the  services  by  a  servant  as  the 
character  of  the  wotk  to  be  oone  will  permit,  and 
is  not  bound  to  toraidi  a  sate  place,  where  the 
dangw  is  temporary  or  arises  from  the  hasard 
and  progress  of  the  woric  its^." 

In  tJtlca  Hydraulic  Conait  Go.  r.  Whalen, 
117  IlL  App.  23,  It  Is  held: 

"The  rule  whidi  requires  a  master  to  fnmish 
a  safe  i^ace  to  woik  does  not  api^  to  that  class 
of  cases  where  the  work  wliicfh  the  servant  is 
employed  to  do  is  constantiy  prodadng  changes 
and  temporary  conditions,  for  Che  time  being 
more  or  less  hazardous  for  those  engaged  in  the 
woik,  and  where  it  would  be  precticaUy  impos- 
sible to  keep  the  couditSons  safe  and  prosecute 
the  work." 

■ 

In  further  support  of  this  view  Is  the  case 
of  LassasBo  v.  Jones  Bros.  Co.,  88  Vt.  C26^ 
93  Aa  266,  where  it  is  held  In  substance: 

"A  master  must  exercise  reasonable  care  and 
prudence  to  provide  his  servants  a  reaacmahly 
safe  place  to  work,  but  this  rule  does  not  ai^y 
where  the  work  is  such  that  its  progress  e«i- 
stantly  dianges  in  the  oooditionB  and  haaarda 
of  the  work.'' 

In  Hortco  ft  Horton  t.  HarOer  (Tex.)  170 
8.  W.  1040,  the  syUabus  Is: 

"The  rule  requiring  a  master  to  fumiah 
•  •  *  a  safe  place  •  •  •  does  not  apply 
to  cases"  where  'nhe  work  •  •  •  is  constant- 
ly changing,  requiring  constant  renewal  of  pre^ 
cautions,"  to  prevent  "danger." 

In  (Shields  v.  Berg^dahl-Bass  Eng.  ft 
Const.  Co.,  187  IlL  App.  5,  It  is  held: 

"l%e  rule  that  a  master  must  furnish  em- 
^oyte  with  a  reasonaUy  safe  place  to  work  doea 
not  apply  where  the  conditions  are  temporary 
and  constantly  changing  by  reaaon  of  the  neoea- 
sities  of  the  work  itselL" 

In  Morgan  v.  Wabash  B.  B.  Ca.  158  III. 
App.  344,  it  la  held: 

"The  rule  that  the  master  must  use  reasona- 
ble care  to  furnish  a  reastMiably  safe  place  for 
the  servant  to  work  is  subject  to  one  universal 
exception,  that  where  the  master  has  used  rea- 
eonaole  diligence  to  provide  a  reasonably  safe 
place  for  the  servant  to  perform  his  work,  and 
in  the  fHTosecution  that  work  changes  are  pro- 
duced m  the  conditions  of  the  place  where  the 
servant  is  required  to  work,  and  these  conditiona 
are  in  the  performance  of  the  work  for  whi<A 
the  servant  is  employed,  and  only  temporary, 
the  rule  does  not  require  the  master  to  keep 
the  place  reasonably  safe  at  all  times  under 
such  <jianging  conditions,  and  the  rule  has  no- 
application  where  the  master  does  not  maae  or 
create  the  oondititms,  but  they  are  created  by 
the  progress  <^  the  vrork  and  the  men  oigaged  in 
it,"  etc. 
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Hie  drctilt  GooTt  of  Ai^ieiils,  q>e«Mng 
throagb  Grubb,  District  Judge,  coDSldered 
tUs  very  case  upon  tbe  very  testtmoDy  which 
Is  DOW  before  ns,  and  In  &  well-considered 
oidnlon,  among  other  things,  said: 

"It  la  dear  that  all  of  the  workmen  eogaiced 
with  tiie  skidder,  Inclading  Clarke,  on  the  day 
of  the  accident,  were  fellow  servants  of  the 

Elaiotiff.  within  the  common-law  rule  of  nw- 
ability,  whidi  eoverus  the;  relations  of  master 
and  servant  in  Mississippi,  except  in  case  of  rail- 
road employ^.  The  case  of  Moes  v.  Compress 
Co..  202.  Fed.  657,  121  C.  O.  A.  67,  is  different 
from  this  case,  in  that  in  that  case  tbe  servant, 
who  was  held  to  be  a  vice  principal,  was  In  com- 
plete charge  of  the  work  of  dismantling  a  com- 
press at  a  distance  from  the  usual  place  of  bnsi- 
nen  of  the  defendant,  with  no  one  superior  to 
Mid  in  the  service  at  the  place  of  work,  and  with 
ctHDplete  contr^  over  the  means  and  meth- 
ods to  be  emidoyed  in  the  work  of  demolition. 
In  tfais  case  the  evidence  shows  that  the  defend- 
ut  had  a  supodntendent  in  charge  of  Its  op- 
««tioiis  in  the  woods,  under  whom  Clarke  was 
working  and  with  authority  to  direct  Clarke  in 
the  means  and  methods  of  such  operations.  The 
work  being  d<me  at  the  time  of  the  accident  was 
part  of  ttaoae  operations.  It  ia  true  that  the 
aoperintradent  was  not  at  the  place  where  tbe 
Kcodcnt  bapp^ed  on  tiie  day  it  happened.  It 
is,  however,  true  that  he  was  in  charee  of  tbe 
department  of  work  for  the  defendant  in  which 
plaintifE  was  uigaged  when  injured,  and  that 
(3azke  was  subwdmate  to  bim  m  that  depart- 
moit  It  foUowa  that  C3arke  was  not  in  charge 
of  a  department  of  the  defendant's  service  in  the 
sense  uiet  would  ctm^titute  him  a  vice  prin<^- 
ptl  under  the  federal  dedsims.  We  think 
therffure  that  tbe  nonliability  of  a  master  in 
Uisaissippi  for  the  default  of  a  fellow  servant 
predades  a  recovery  by  the  plaintiff  for  tbe  neg- 
ligence Mf  Clarke  in  this  case. 

"It  is  contended,  however,  that  the  negligence 
'of  Qarke  was  in  not  removing  the  fall«i  tree 
after  its  fall  and  before  the  accident,  and  that, 
a  reasonable  time  having  elapsed  between  these 
eratts,  Clarice's  failure  c(»Mtiti]ted  negligence 
HI  the  matter  of  defendant* s  nondelegalue  duty 
ct  famishing  the  plaintiff  a  reasonably  safe  idace 
in  which  to  do  Ub  work,  and  that  the  fellow- 
servant  rule  is  no  protection  to  defendant 
against  such  a  breach  ot  duty.  This  argument 
would  prevail  but  for  the  omceded  fact  that 
Clarke  was  guilty  of  no  negligence  in  the  orig- 
inal selection  and  eauipment  of  the  place  of 
work,  in  the  doing  at  wbidi  his  acts  were  bind- 
ing on  tbe  defendant,  though  he  was  a  mere 
fdlow  servant  oi  plaunliff,  but,  if  at  all,  only 
in  the  failure  to  correct  a  condition  tlut  arose 
after  the  woric  had  been  entered  upon,  during 
its  progress,  and  whidi  was  caused  by  the  con- 
duct of  the  workmen  themselvee,  or  some  of 
tliem.  It  is  also  tnie  that  no  vice  principal  of 
the  defendant  was  at  the  place  of  work  after  the 
eondititHi  oom{dained  Of  arose,  and  saw  or  riioald 
have  seen  the  danger  in  time  to  have  remedied  it 
before  the  plaintiff  was  hurt  and  negligently 
failed  to  do  so;  nor  was  there  shown  any  neg- 
ligent failure  on  the  part  of  the  defendant  to 
exrrdse  such  Bupervifrion  as  was  essential  to  due 
care.  The  facts  in  the  record  present  the  ordi- 
auT  case  of  an  employ^  who  has  been  original- 
ly fumidied  with  a  safe  place  in  which  to  do 
lus  work  by  his  master,  injured  by  a  defective 
condition  wiildt  arose  thereafter  and  which 
was  created  by  the  fellow  servants  of  the  injured 
cmploy6  during  the  progress  of  the  work  and 
u  an  Mcident  thereto.  It  is  well  settled  that 
aa  injury  due  to  such  a  defective  condition  is 
cansed  by  tbe  negligence  of  a  fellow  servant  with 
respect  to  a  duty  that  is  delegable  by  the  mas- 
ter, uid  for  which  the  master  is  not  liable.  In 
a  case  of  this  kind  tbe  j;trinciple  that  the  master 
ia  liable  when  the  injury  is  due  to  the  concur- 
ring Dfli^lgence  ot  bwiaaU  and  that  of  a  fellow 


servant  ol  the  Injured  person  does  not  obtain, 
since  tbe  negligence  in  tnis  case  was  that  solely 
at  the  fellow  servant,  and  of  a  kind  not  legally 

attributable  to  the  master." 

It  Is  now  argued  that  the  CMicluslon  reach- 
ed by  tbe  Circuit  Court  of  Appeals  was  bot- 
tomed upon  the  holding  that  the  servant  was 
orlglnaUy  furnished  a  safe  place-in  which  to 
work,  but  Injured  by  a  d^ectlve  conditlOD 
created  by  a  fellow  servant  and  arising  after 
the  work  commenced,  and  that  tills  holding 
Is  In  conflict  with  the  Cunningham  Case,  su- 
pra. As  we  Interpret  the  opinion  of  the  Cir- 
cuit Court  ot  Appeals,  the  main  h<^dlng  Is  con- 
tained In  the  following  sentences: 

"It  is  well  settled  that  an  injury  due  to  such 
a  defective  condition  is  caused  by  the  negligence 
of  a  fellow  servant  with  respect  to  a  duty  that 
is  dele^Ue  by  the  nuutsr,  and  for  whidi  tiie 
master  is  not  liabUw" 

And: 

"Nor  was  there  shown  any  n^igent  failure 
on  the  part  of  tbe  defendant  to  exercise  such 
supervision  as  was  essential  to  due  care." 

The  court  was  here  anpbaslzlng,  we  tMnte, 
the  proposition  that  If  there  was  any  kind  of 
negligence  la  this  case,  It  was  the  negligence 
of  a  fellow  servant  for  which  the  master 
was  not  responsible.  The  federal  court  no- 
where beid  that  there  was  In  tact  any  negli- 
gence <m  the  part  of  the  appelant,  but  on  the 
contrary,  they  held  sQuarely  that  a  verdict 
should  be  directed  for  the  defendant  This 
Is  the  conclusion  to  which  we  are  forced  In 
our  consideration  of  the  same  case  and  upon 
the  same  facts.  The  Injury  here  complained 
of  is  more  the  result  of  an  unforeseen  ac- 
dd^t.  The  plaintUT,  of  course,  did  not  him- 
self think  there  was  any  danger,  and  what 
he  and  his  fellow  servants,  Gibson  and  Bat- 
ley,  failed  to  see  he  now  asks  shall  be  charg- 
ed up  against  his  master,  and  that  too 
when  neither  the  master  nor  the  master's 
foreman  was  present. 

Mu(di  might  be  said  atMut  the  assumption 
of  risk  in  this  case,  but,  aside  from  any  dis- 
cussion of  that  question,  it  is  elementary  that 
the  negllgrace  of  the  master  must  be  pointed 
out  and  proven.  It  cannot  be  said  that  any 
breach  of  duty  of  the  master  here  contribut- 
ed In  whole  or  In  part  to  the  Injury  complain- 
ed of. 

It  follows  that  the  pereo^tory  instruction 
which  was  requested  by  the  defendant  and 
refused  by  the  court  should  have  be«i  glv^, 
and  that  the  Judgment  of  the  learned  circuit 
court  must  be  reversed,  and  Judgment  given 
here  for  appellant 

Reversed,  and  Judgment  here  for  appeil&nt 

ETHRIDGE,  3.  (dissentlDg).  I  dissent  In 
the  foregoing  case  for  the  reason  that  In  my 
opinion  the  appellee  was  directed  by  the 
woods  foreman,  who  occupied  the  place  of  the 
master,  to  take  down  the  skidder;  that  this 
order  Involved  doing  whatever  was  necessary 
to  perform  the  work.  Erkhart  went  to  the 
appropriate  place  to  release  the  guy  wire 
when  called  upon  by  Gibson,  who  had  climbed 
VP  the  tiee  to  Nleaae  It  ther^  and  be  did  this 
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wlttaont  knowledge  of  tbe  position  of  the  tree 
broken  and  by  which  he  was  Injured.  It 
was  tbB  duty  ot  the  nuutw  heton  directing 
the  work  to  be  done  to  «ee  Qiat  tbe  lAaoe  of 
work  was  In  a  reasonably  sate  cfm^Utlon.  It 
Is  manifest  from  tills  record  that  tbe  broken 
tree  was  resting  on  the  guy  wire,  and  that 
the  tree  fell  because  of  slatting  Qie  guy  wire 
which  supported  It  Foreman  ClaAe  was 
not  a  teUow  serrant;  but  was  r^reseatative 
of  the  master.  The  authmrlUcB  dted  in  the 
main  opinion  are  not  appllcaMe,  In  my  judg- 
ment; to  tbe  facts  of  this  case,  and  I  have  no 
Quarrel  with  the  authorities  dted. 


EVANS  T.  STATE.    (8  Dlv-  93.) 
(Supreme  Court  U  Alabama.   Joae  20,  191&) 

1.  JuBT  «=»47— YxiriBBWUBOU  Not  WxTHiif 

DiBTBICT. 

Where  that  part  ot  Acts  1909  (Sp.  Sess.)  p. 
Id.  I  7,  requiring  that  jurors  for  the  Gunters- 
vule  court  subdivuioD  be  drawn  from  the  whole 
of  Marshall  county,  was  rep^ed  by  General 
Jury  Law,  H  25,  32,  whitA  provides  further 
that  a  court  established  for  territorial  subdivi- 
sioDS  must  draw  its  Jurors  from  that  subdivi- 
sioD,  an  objection  to  a  venire  and  jury  which 
Included  nonresidents  of  the  Guntersrille  court 
subdivision  should  be  sustained. 

2.  Wrnbssbs  «=s»406  —  Impkachmint  —  Con  - 
tbadictzon. 

Where  the  unmarried  daughter  of  defendant 
testified  that  she  Informed  her  father  shortly 
before  the  Idlline  that  she  was  pregnant  by  de- 
ceaaed,  and  furmer  testified  that  die  had  had 
sexual  intercourse  with  no  other  men  than  de- 
ceased, evidrace  ot  a  physician  that  he  bad  treat- 
ed the  daughter  for  gonorrhea  prior  to  the  first 
act  of  intimacy  with  deceased  was  admissible  to 
otmtradict  her  testimony. 

Appeal  from  Circuit  Court,  Marshall  Conn- 
ty;  W.  W.  Haralson,  Judge. 

Henry  Elvana  was  convicted  of  murder, 
and  appeals.   Reversed  and  remanded. 

G.  B.  Kennamer  and  John  A.  Lusk,  both  of 
GuntersvlUe,  for  appellant  F.  Loyd  Tate, 
Atty.  Gen,,  and  David  W.  W.  Fuller,  Asst 
Atty.  Gea.,  for  the  State. 

SOMERVILLE,  J.  [1]  The  effect  of  the 
act  approved  August  18,  1908  (Sp.  Sess.  Acts 
1909,  p.  16)  was  to  divide  Marshall  county 
Into  two  separate  and  distinct  circuit  amrt 
districts,  the  division  sitting  at  Albertvllle 
having  exclusive  JurlsdictlOTi  within  Its  speci- 
fied territory,  and  the  division  sitting  at 
GuntersTllle  having  excluslTe  jurisdloUoa 
wlthiQ  the  remainder  of  the  county.  Ko  other 
purpose  can  be  Imputed  to  the  act  By  its 
express  terms  the  act  required  that  the  petit 
Jnrors  for  the  Albertvllle  division  should  be 
drawn  from  the  regular  jury  boxes  for  the 
whole  county,  and  by  necessary  Implication 
retained  for  the  GuntersvlUe  dlvisloa  the 
same  source  of  supply,  viz.  the  general  box 
containing  the  names  of  the  quallHed  Jurors 
of  the  whole  county.  But  sectioo  25  ot  the 
Jury  Law  of  1909  (Sp.  Sess.  Acts  1900,  pp.  ilOS, 
316),  construed  In  connection  with  section  »2 
thereof,  repealed  all  local  and  special  laws 


relating  to  Juries,  and  provided  that  courts 
requiring  grand  and  petit  Juries,  "estatdlsh- 
ed  for  and  held  in  a  territorial  aubdirlsIoD 
of  tbe  county,"  should  draw  thdr  Jurors  from 
a  box  obtaining  "only  tbe  oameB  of  the 
Jurors  residtng  In  that  territory." 

The  defradant  was  tried  at  QuntersrlUe  by 
a  Jury  selected  tiom  a  special  vmlre  drawn 
from  a  box  oontalxdng  the  names  of  the 
qualified  Jurors  residing  in  the  whole  county, 
and  some  itf  Uie  Jury  were  at  tbe  time  ot  tb^ 
drawing,  and  at  the  time  of  tbe  trial,  red' 
dents  of  fbB  Albatrllle  territorial  division  of 
Marshall  county.  The  venire  was  therefore 
Illegally  drawn,  and  the  Jury  that  tried  de> 
feudant  was  unlawfully  constituted.  De- 
fendant made  seascmable  objection  to  the 
venire,  and  also  to  the  particular  Jurors  resid- 
ing In  the  Albertvllle  district,  which  should 
have  been  -sustained  by  the  trial  court  and 
the  denial  ot  which  must  work  a  reversal  of 
the  Judgmmt 

In  the  recent  case  of  Kuykendall  v.  State 
(App.)  76  South.  487,  the  Court  of  Appeals 
BO  ruled  upon  this  identical  question  In  a 
case  wherein  the  def«idant  was  convicted  In 
the  AJbertviUe  dlvlslw  of  tbe  circuit  court 
by  a  Jury  selected  from  a  venire  drawn  from 
the  entire  county,  and  containing  the  names 
of  Jurors  reeldlog  In  GuntersvlUe  district 
See,  also,  the  opiul<m  of  De  Grafif^reld,  J., 
la  the  case  of  SheU  v.  State,  2  Ala.  App.  207» 
56  South.  39,  where  the  gra«ral  subject  Is  ful- 
ly discussed. 

[2]  Defendant  was  chafed  vrltb  tbe  mur- 
der of  a  young  man,  who,  as  the  evidence 
tended  to  show,  bad  been  intimate  with  de- ' 
fendant's  unmarried  daughter,  and  by  wbocn 
she  was  pregnant — facts  communicated  by 
her  to  defradant  a  day  or  two  before  the 
killing.  Defendant's  daughter  testified  In  his 
behalf,  and  stated  that  she  had  never  Indulg- 
ed In  sexual  intercourse  with  any  one  other 
than  the  deceased.  On  cross-examination 
she  stated  that  her  first  act  of  Intimacy  with 
deceased  was  in  1913.  The  state  was  allowed 
to  show  by  a  physician  that  he  treated  the 
witness  for  gonorrhea  In  1908  or  1909.  Al- 
though this  fact  was  not  known  to  defendant 
and  hence  was  not  admissible  as  affecting  his 
state  of  mind  in  regard  to  the  deceased's  sop- 
posed  wrongful  treatment  of  his  daughter,  yet 
it  was  clearly  relevant  as  trading  to  contra- 
dict her  statement  that  she  was  innocent  of 
sexual  indulgence  with  other  men  prior  to  her 
Intimacy  with  deceased. 

We  have  examined  all  the  rulings  complain- 
ed of  with  respect  to  the  admission  of  evi- 
dence and  the  refusal  of  charges  to  the  Jury, 
and  find  no  error  therein  prejudicial  to  de- 
fendant, and  nothing  which  Justifies  further 
discussion. 

For  the  error  noted,  let  tbe  Judgmoit  be 
reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

ANDERSON,  O.  J,,  and  MAYFIBU>  and 

THOMAS,  JJ.,  concur. 
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IBTIN  T.  BBOWN.    (B  Dir.  82^ 
(Soprms  Comt  <tf  Alabama.   June  20,  1918.) 

UOBTOAOKS  4B>280ffi)— ASSmCFTION  OF  MOKT- 

OAOB— Etidbmcb— vnmcixiiGT. 
On  bin  to  cancel  a  mortgage  and  a  deed  ex- 
ecuted on  foredoBure,  h*ld,  under  evidence,  that 
true  coiiaidmti(Hi  for  CMtveyaoce  hf  mortgagor 
to  defendant  of  part  of  land  covered  hj  mortgage 
vw  defendant'a  agreement  to  diachaKe  the 
mortgage,  «>  that  aubaeqauit  porchaae  Vy  d^ 
fendaot  at  fnedoaure  sale  m^ely  conatittitea 
payment. 

Appeal  from  Circuit  Court,  Marshall  Goan- 
ty;  W.  W.  Haralson,  Judge. 

mil  by  John  W.  Brown  against  W.  T.  Ir- 
ilii.  Decree  for  MHoplalnant,  and  defuidant 
qtpealK  Afflrmed. 

Street  ft  Bradford,  of  OuntersvUle,  for  ap- 
pellant. Jobn  A.  Lnak  ft  Son,  of  Oiinters- 
vUle,  for  appellee. 

THOMAS,  J.  l%e  bill  mmt^tit  the  canoella- 
tkjD  of  a  mortgage  and  of  a  deed  executed 
luder  its  fcnvclosnre,  and  to  enjt^  a  suit 
Is  ejectment  fbr  the  land. 

Complainant'a  dialn  of  title  may  be  stated 
as  fbllom:  One  Parish,  owning  certain  lands, 
among  them  the  S.  ^  of  the  N.  W.  %  of 
section  2,  township  8,  range  8,  on  December 
7,  1906.  executed  a  mortgage  thereon  to  A. 
6.  King,  the  same  b^g  recorded  on  Decem- 
ber 20th  tbereafto*.  On  respectively  Jan- 
uary 22,  1908,  and  January  T,  1009,  Parish 
duly  conveyed  to  T.  N.  Grltcdier  said  quarter 
section,  the  conv^ances  being  filed  for  record 
in  the  probate  office  on,  respectively,  January 
23,  IQOS,  and  January  T,  1909.  Crltcber  con- 
veyed the  land  to  A.  J.  Beard  cm  July  17, 
190O,  the  deed  being  filed  for  record  on  that 
date;  and  Beard  and  wife  conveyed  the 
same  to  appellee  on  November,  1910,  the  con- 
veyance b^ng  filed  fbr  record  on  November 
25,  19ia 

Respondent's  claim  of  title  was  based  on 
tbe  alleged  state'  of  facts  that  on  November 
11,  1012,  said  Parish  conveyed  his  lands, 
except  the  land  In  qaestion,  to  respondent 
for  the  recited  consideration  of  f660,  and 
that  he  owned  the  John  B,  Irvln  mortgage 
of  date  April  8.  1907,  given  by  Parish ;  that 
OD  November  18,  1012,  respondent  purchased 
all  of  said  lands  at  a  foreclosure  sale  of  Mrs. 
A.  G.  King's  first  mortgage  thereon  for  $256.- 
95,  BDd  received  deed  thereto  from  the  mort- 
gagee, Mrs.  A.  Q.  King,  and  her  husband, 
through  the  auctioneer  making  the  foreclo- 
sure sale. 

Counsel  for  appellee  (complainant)  contend: 
(1)  Tb&t  the  true  consideration  for  Parish's 
deed  to  Irvln  was  the  contract  of  the  latter 
to  pay  the  King  mortgage,  to  discharge  Par- 
ish's d)Ugation  to  Irvln,  and  to  free  the  proi>- 
erties  conveyed  to  Critcher  et  a1.  from  the 
mortgage  liens ;  (2)  that,  if  he  did  not  so  con- 
tract and  agree,  the  effect  of  his  purchase 
and  his  acceptance  of  the  conveyance  on  Nth  • 


vember  11,  1012,  of  a  portion  of  the  lands 
subject  to  Mrs.  King's  mortgage  made  it  his 
primary  duty  under  the  law  to  pay  that  mort- 
gage and  thus  discharge  therefrom  the  lands 
theretofore  sold  by  Parldi  to  Crit(^er,  and 
owned  by  his  assign,  the  complainant. 

We  have  carefully  examined  the  evidence 
as  to  the  discharge  of  the  burden  of  proof  as- 
sumed by  the  pleading  as  to  whether,  as  a 
part  of  the  conslderatlmi  for  the  conveyance 
from  Paridi  to  Irvin,  the  latter  was  to  pay 
the  King  mortgage.  Appellant's  oounsd,  con- 
cede that,  if  such  was  the  agreemwt,  the  sub- 
sequent purchase  by  Irvin  at  foredosnre  sale 
"constitated  only  a  paymaat^"  and  the  bill  to 
cancti  the  mortgage  and.lta  foredoenre  aa  a 
cloud  on  compbUnant's  title  would  11& 

If  the  testimony  of  Parish  and  wife  was 
not  more  coavin<diig  than  that  given  by  re- 
apondoit  as  a  witness  In  bis  own  bdtalf  and 
that  by  Mr.  Wallace,  the  significant  fact  re- 
mains that  Parish  did  not  convey  to  Irvin 
the  lands  in  qneatliHi,  wnitting  the  same  froni 
this  deed,  and  that  Irvln  accepted  socfa  con- 
veyance. He  did  this  notwiOstssdlng  his 
testimony  that  at  tlw  time  be  was  the  owner 
of  the  mortgage  theretofbre  made  by  Parish 
to  John  R.  Irvin.  wtbradlng  not  only  tbe 
lands  in  question,  but  the  B.  W.  %  of  tbe  N. 
W.  M  of  said  section  as  welL  If  the  true 
version  of  thelast  conveyance  from  Parish  to 
Irvln  was  as  detailed  by  Irvln  and  Mr.  Wal- 
lace, no  snIBcient  reason  is  apparent  why  Ir- 
vln, seeing  this  conveyance  on  the  eve  <tf 
Parish's  departure  to  I'exas,  and  well  know- 
ing that  the  lands  were  being  advertised  un- 
der the  power  of  foreclosure  contained  in 
the  King  mortgage  and  that,  as  junior  mort- 
gagee (the  owner  of  the  John  R,  Irvin  mort- 
gage), be  would  have  the  right  of  red«nption 
as  to  all  of  Parish's  lands,  was  yet  vdlling  to 
accept  the  deed  releasing,  of  the  lands  em- 
braced in  the  King  and  Irvln  mortgages,  the 
S.  K  H  of  the  N.  W.  14  of  said  secUon,  and 
which  had  theretofore  been  sold  by  Pariah 
to  Critcher.  This  conduct  is  inconsistent 
with  Irvin's  testimony;  It  is,  however,  entire- 
ly consistent  with  the  account  of  tbe  transac- 
tion detailed  by  the  Parishes,  and  also  con- 
sistent with  honesty  and  fair  dealing  on  the 
part  of  Parish  with  Critcher  and  others. 

Aside  from  this,  the  officer  taking  the  ac- 
knowledgment In  a  sense  corroborates  the 
Parishes,  by  the  statement  that  he  prepared 
the  deed  at  Irvln'a  request,  that  the  Interlloe- 
atioD,  eliminating  the  lands  sold  by  Parish  to 
Critcher,  was  made  by  Godwin  b^ore  the 
execution  of  the  deed,  and  that  witness  could 
not  say  whether  that  Intwllneatlon  was  in- 
serted before  th^  came  to  Parish's  Imuse  fbr 
Its  execution. 

Whatever  may  be  the  true  purport  of  the 
preliminary  discussions  that  may  have  taken 
place  between  the  parties,  as  to  the  terms  of 
the  sale,  their  final  agreement  was  consum- 
mated In  the  execution  and  delivery  of  the 
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conv^anoe  In  onesflm.  Mn.  Pariah  testifies 
tbat  tbe  deed  was  executed  in  th^  home  at 
BoaB,  that  Dr.  Irrlft  'had  a  deed  covering 
80  acres  of  land,  and  that  Mr.  Parish  told 
him  he  oonld  glre  him  a  deed  to  but  40 
acres  of  land,  and  that  the  officer  who  prqiar- 
ed  the  papers  said  he  would  diange  it  to  cover 
40  acres—whldi  he  did.  WltnMS  frankly  ad- 
mitted tl^it  she  did  not  know  anjthtng  about 
the  particulars  of  the  transaction,  but  testi- 
fied poaltlTely  that  "after  the  deed  was 
executed  my  husband  turned  to  Dr.  Irrln 
and  says,  This  squares  us  up,  d<Hi't  it?*  and 
Dr.  Irvln  rolled,  'Tes.'"  nils  conveyance 
was  corroboratlTa  ct  the  statement  ^s  to 
the  agreement  of  tbe  contracting  parties. 

It  Is  not  necessary  iSutt  we  treat  the  second 
phase  presented  by  the  am»eal  and  discussed 
by  oomisel,  the  lAase  InvolTlng  the  proposl' 
tkm  that,  where  the  mortgage  aeSta  a  part 
of  the  mortgaged  premises  without  reference 
to  the  IncnmbraDce^  then  as  between  him  and 
tbe  porduiser  the  part  still  held  by  the  mort- 
gagor must  be  ai^lled  first  to  the  paymmt  of 
tbe  debt,  and  therefore  that,  when  such  mort- 
gagor snbseqnently  s^ls  another  portion  of 
the  part  remaining  in  his  possession,  the  sec- 
tmd  purchaser  "simply  steps  into  the  shoes  of 
the  mortgagor,"  as  to  this  land,  and  takes  it 
"charged  with  the  payment  o|  the  mortgage 
debt  as  betweai  hfan  and  the  pardiasra-  of 
the  first  lot.  •  •  *"  8  Jones  on  Mortg. 
§  1620;  Interstate  Land  ft  Investment  Co.  t. 
Logan,  196  Ala.  196,  72  South.  86,  and  author- 
ities; Prlckett  V.  Sibert,  75  Ala.  315.  We  are 
satisfied  that  the  conveyance  was  a  fall  sat- 
isfaction of  Parish's  mortgages  to  King  and 
to  Irvin,  and  that  it  effected  a  release  and 
dlschai^  therefrom  of  complainant's  lands. 

The  decree  of  the  circuit  court  in  equity 
making  the  Injunction  perpetual  Is  affirmed. 

Affirmed. 

ANDERSON,  G.  X,  and  MATFIBLD  and 
SOMERVII/LBt  JJ.,  concur. 


FIRST  NAT.  BANK  OF  MOBIUl  v.  WAT- 

TDRS.    a  I>iv.  990.) 
(Supreme  Court  ot  Alabama.    June  27,  1918.) 

1.  Evidence    ^»4d-  -  JpniciAi.  Notice— Ap- 

POINTUSNT  QW  OorBBAZ.  GUABOZAN  AD 
LiTEU. 

The  Supreme  Court  takes  judicial  notice 
that  the  Governor  api>ointed  a  general  ^ardlau. 
ad  litem  for  MobUe  county  after  the  approvaT 
of  Gen.  Acts  1915,  p.  261. 

2.  Costs  ^=3^1)  —  Right  or  SnocESsriji, 
Pabtt— Statute. 

Under  Code  1907,  {  3662,  the  miccessfnl 
party  in  a  dvil  case  Is  entitled  to  full  costs, 
unless  otherwise  directed  by  law. 

3.  Costs  «=»56—EQ'DiTr— Statute. 

In  equity  the  costs  rest  largely  in  the  dis- 
cretion of  tbe  court,  under  Code  1907,  |  8222. 

4.  EXECUTOBS  AND  ADmnSTBATOBS  9=^100 
(1)— AtXOWANOI  OF  OOSIS  AND  EhCPlNSES— 
Statutes. 

Under  Code  1907,  S  2597,  In  the  adminis- 
tration of  tbe  estates  ot  deceased  persons,  re- 


imbursement out  of  the  ^neral  estate  for  rea- 
sonable costs  and  expenses,  incurred  in  good 
&lth,  it  allowed. 

5.  EXBCUTOBB  AND  ADHINISTBATOBS  ^»111 
(1>— RBWBtTBSBlEENT  FOB  GOSTB  AND  EX- 
PENSES—GOOD  Faith. 

In  Alabama  the  right  of  rrimbursement  to 
personal  representatives  for  costs  and  ezi^nses 
of  litigation  or  l«gal  procedure,  notwithstand- 
ing ito  failure  or  succes^  depencu  on  good  faith 
in  prosecatlng  or  defending,  and  on  the  reason- 
.able  necesnty  for  the  expenditure. 

6.  Tbubts  «=>227— Bioht  or  TausrEE  to 
Costs  and  Espenses— Ooou  Faith. 

In  Alabama  the  right  of  reimbarsem«it  to 
trustees  for  costs  and  expenses  of  liUgatlcai  or 
legal  procedure,  notwithstanding  its  failure  or 
success,  depeOds  on  good  faith  in  prosecuting  or 
defending,  and  on  the  reasonable  necessity  for 
the  expenditure  in  the  execution  <^  tbe  trust 

7.  Infants  ^»83— Genebal  Guabdkan  Ad 
liiTBif— Fees— Statutes. 

The  amount  and  manner  of  collection  of  the 
fees  allowed  to  the  general  guardian  ad  litem 
of  a  county,  appointed  by  the  Governor  pursu- 
ant to  Gen.  Acts  1915,  p.  201,  is  unequivocally 
fixed  by  tiie  statnts. 

8.  STATUnS      «SSb218  —  GOHmEFOBAlfEOUS 

CoNSTBUCnON. 
The  statute  regulating  the  amount  and  man- 
ner of  collection  <w  tbe  fees  allowed  the  general 
guardian  ad  litem  of  a  county,  being  anambigu- 
oua,  will  be  given  its  proper  conatructioa, 
though  judges  of  probate,  diancellors  adminis- 
tering estates,  ana  parties  litigant  have  con- 
strued the  statute,  which  is  unambiguous,  oth- 
erwise. 

9.  Imfahts  «sa8&— ODnBAii  Onaaouzr  Ad 
Litem— AixowANCE  on  Pabtial  Settle- 
ment    BT     AdKINISTBATOB  —  STATUTE  — 

"Case.*" 

Allowance  to  graeral  guardian  ad  litem  of 
county,  actii^  for  minor  on  partial  settlem«it 
of  administrator's  accounts,  of  practically  maxi- 
mum fee  fixed  by  Gen.  Acts  1915,  p.  261,  for 
general  guardian  ad  litem,  was  improper  as 
contrary  to  purpose  of  stxtuts,  "ease.**  as  used, 
embracing  all  i»oceedings  of  a  casa  in  court. 

[Sd.  NotSb— For  other  definitions,  sob  Woxds 
and  Phrases^  First  and  Second  Series,  Case.] 

Ai^ieal  trom  Circuit  Conr^  Mobile  Oonnty ; 
SafTold  Bemey,  Judge. 

Proceedings  for  the  settlement  of  t^e  ac- 
coants  ot  the  First  National  Bank  of  Mobile, 
as  administrator,  ete,  opposed  by  Ethel  H. 
Watters.  From  decree  sustaining  exceptions 
to  the  part  of  the  register's  r^K>rt  making  al- 
lowance to  the  guardian  ad  litem  of  a  minor 
legatee,  the  administrator  appeals.  BBren- 
ed,  and  cause  remanded. 

Harry  T.  Smith  ft  Caff^,  of  Mobile,  for  ap- 
pellant. Stevens,  McOorv^  ft  McLeod,  of 
Mobile,  for  aK>^le& 

THOMAS,  J.  The  appeal  is  taken  from  a 
decree  sustaining  exceptions  to  the  register's 
report. 

By  the  last  will  of  Julian  A.  Watt^  de- 
ceased, the  City  Bank  ft  Trust  Oompany  was 
nominated  executor,  and  duly  qualified  as 
such  in  the.probate  court  The  estate  was  re- 
moved to  the  diancery  court  on  petition  of  the 
widow  of  tbe  deceased.  The  said  bank  was 
reorganised  as,  or  changed  Its  name  to»  the 
National  City  Bank,  and  tendered  its  resig- 


*s»T<ir  other  easts  see  same  topio  aad  KK7-NUHBBR  in  all  Key-Nnmbmd  Digest*  and  loduss 
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natloD  aa  ezecgtor  and  trustee  r  and  there- 
upon a  reference  was  ordered  on  settlement 
of  its  said  admlDistratloiL 

Tbe  ctaanoeUor  appealed  In  said  "case," 
as  guardian  ad  litem  tar  tbe  mloor  legatees 
under  ttals  will,  the  general  gaardUn  ad  lit- 
on  of  MoMle  cmmty.  Hie  consent  was  to  act 
"as  guardian  ad  litem  oi  tbe  minor  legate^ 
Jnllan  A.  Watten,  Jr^  on  tbe  prooeedlngs  for 
final  settlem^t  In  the  above  cause' —"In  tbe 
Matter  of  the  Bstate  (No.  11147)  of  Julian 
A.  Wattere,  Deceased." 

The  roister  reported: 

niat  the  Nstionfil  Cit;^  Bank,  as  execator 
and  trustee,  to  "entitled  to  a  CMnmisBion  of  2% 
per  cent  on  ^,^3.14,  which  is  tbe  amount  of 
recoiptB  from  toe  inrome  of  said  eetate  Mnce  the 
last  settlement  end  2^  per  cent-  npon  $10,224.- 
39,  the  amount  of  diwursemeats,  since  the  last 
stttloaent,  making  a  total  commissitHi  of  |tl76.- 
38.  *  *  *  Aa  to  the  fees  of  the  guardian  ad 
Stem  register  repcttts  that  the  said  fees  ar« 
BOW  flMd  by  the  statute  wbidi  provides  that  h« 
shall  receive  1  per  cent,  of  the  total  aioouDt  for 
iotereflt  of  the  minor  who  is  represented  hy  said 
guardian  ad  litem  involved  in  the  case,  but  that 
the  maximum  fee  in  the  case  rtiaD  not  be  more 
than  $100,  so  that  the  said  guardian  ad  litem 
will  be  oititled  to  flOO  for  his  entire  feea  in 
this  case,  bat  that  said  fees  are  not  available 
as  a  part  of  this  particular  settlement,  which  is 
oaly  one  atep  in  the  CBOse." 

From  the  decree  sustaining  exceptions  to 
that  part  of  the  register's  report  making  al- 
lowance to  tbe  guardian  ad  litem,  the  appeal 
is  taken.   It  (such  part)  was: 

"And  it  farther  appearing  to  the  court  that 
die  ealculation  of  the  fees  due  to  the  said  guard- 
ian ad  litem  can  readily  be  dMermined  frMD  the 
file  and  proceedings  in  said  caase  by  the  court 
without  Uie  aid  of  a  further  reference,  and  tbat 
the  aaid  guardian  ad  litem  Is  entitled  for  his 
services  on  the  final  settlement  by  tbe  National 
(Mtr  Bank  to  the  amount  claimed  by  him,  via., 
it  Is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  fee  of  the  said 
i^udian  ad  litem,  V.  B,  McAIeer,  for  services 
rendmd  to  the  minor  legatee,  Julian  A,  Wat- 
ten,  Ml  the  final  settlement  by  the  National  City 
Bank,  as  trustee  and  ezecntM-,  be,  and  the  aame 
hereby  is,  fixed  at  994.13,  and  that  the  aaid 
amoont  be  forthwith  paid  over  to  the  said 
eoardian  ad  litem  by  the  First  National  Bank 
of  MobOe,  the  avocessw  trosteft" 

Hie  act  creating  the  office  of  general 
guardian  ad  litem  tor  Mobile  county  oontalns 
thlsjxoriskm: 

"Hist  the  tees  of  said  general  guardian  ad 
litem  shall  be  one  per  centum  of  the  total 
amount  or  interest  of  tbe  minor  or  minors,  who 
art  Roresented  by  said  general  gnardlan  ad 
liton,  umdved  In  ue  casein  which  the  general 
suaraian  ad  litem  acts:  Provided  that  the  mini- 
mum fee  ahall  In  no  ease  be  less  thao  five  dol- 
lars, and  the  maximum  fee  shall  in  no  case  be 
more  than  (me  hondred  didlars,  and  that  fees 
of  SDCh  officer  be  collected  as  other  costs  In  the 
ease."   Gen.  Acts  1915,  p.  261,  |  3. 

Section  5  of  the  act  provides: 

"Hat  the  office  of  guardian  ad  litem  shall  be 
filled  by  aradDtment  IV  the  Governor  and  that 
his  term  of  office  diall  be  for  four  years  and  nn- 
tfl  his  SDCceasor  qoaUfies." 

[1]  ^nie  court  takesjodlclal  knowledge  that 
the  Goremor  appointed  a  graeral  guardian 
ad  litem  for  MoMle  county  after  the  approv- 
al of  the  act,  and  tbat  It  was  Ur.  Vincent  B. 


♦ 


McAIeer,  and  that  his  ti»m  of  oflBce  ba4  not 
expired  at  the  time  of  the  appt^tm^t,  by 
tbe  chancdlor,  of  said  Mr.  Yinceot  B.  Mc- 
Aieer  as  guardian  ad  litem  for  tbe  infant, 
Julian  A.  Wattera,  Jr.  The  tnrder  of  his  ap- 
polntment  redtes: 

"This  ivoceeding  is  solKnttted  <m  tbe  p^titicra 
of  the  executor  and  trustee  for  the  appolntm^t 
ot  a  guardian  ad  litem  to  represent  the  minor 
legatee,  Julian  A.  Wattera,  on  the  final  settle- 
ment, and  V.  B.  McAleer,  the  duly  appcHnted 
guardian  ad  liton  for  the  county  under  the  act 
of  the  Legislature  ai^«oved  July  27,  1915,  hav- 
Ing  filed  his  written  consent  so  to  act.  It  is 
ordered  that  he  be,  and  hereby  is,  appmnted 

Eardian  sd  litem  of  said  minor,  to  represent 
n  on  said  final  settlement." 

Appdle^s  Inalfltenoe  la  that  a^tdlant  pe- 
tlttcmed  the  court  to  apptdnt  a  guardian  ad  11- 
tern  to  represent  tbe  minor  legatee,  Julian  A. 
Wattwa,  oa  tbe  final  settlement  the  Na- 
tlonal  City  Bank,  and  that  the  settlement  was 
final  within  tbe  meaning  of  the  statute  pro- 
viding a  general  guardian  ad  litem,  as  afEeet- 
ing  his  compensation  for  the  service  ren- 
dered. 

Tbe  dnUea  of  tlw  gakeral  goardlao  ad  lit- 
em, as  defined  by  the  aet,  are: 

"Hut  It  abtia  be  tile  duty  of  the  general 
guardian  ad  litem,  in  all  cases  where  Infanta 
are  made  defendants  to  complaints,  bills,  peti- 
tions or  other  proceedings  in  any  court  of  law 
or  eqni^  in  said  counlr  to  represent  and  de- 
fend son  infant  or  infants;  and  to  represent 
all  minors  intweirted  in  auits  in  any  of  the 
courts  of  law  or  equity  where  said  minor  is  not 
represented  a  general  guardian  or  where 
the  general  guardian  to  adversely  interested  or 
disoualified."   Section  2. 

"That  in  any  caae  in  law  or  equity  where 
more  than  one  minor  is  interested  in  the  cause 
in  CMitroversy  and  where  the  interests  of  said 
minors  are  antagonistic  and  ocmflieting,  or  In 
any  case  in  wtddi  the  general  guardian  ad 
litem  is  disqualified,  it  shall  be  the  duty  of  the 
court  before  whom  such  caae  is  pending,  to  ap- 
point a  suitaUe  person  or  persons'  to  rsOTesent 
the  interests  of  sadi  minor  ox  minors:  Provid- 
ed, however,  that  the  general  guardian  ad  litem 
shall  represent  the  interests  of  one  of  such  mi- 
nors where  their  intereats  are  antagonistic  or 
oonflicting,  the  interest  of  the  minor  which  be 
represents  to  be  selected  tqr  tiie  court  befca>e 
whom  such  cause  is  pending?*  Gen.  Actp  1915, 
S  6,  p.  262. 

It  will  be  observed  tbat  by  the  require- 
ments of  section  0  the  general  guardian  ad  ^ 
litem,  unless  disqualified,  must  represent  the 
Interest  ot  the  minors  whose  Interests  are 
not  antagonistic,  and  that  only  in  the  event 
of  his  disqualification,  or  of  antagonism  In 
Interest,  may  other  guardians  ad  litem  be, 
appointed  to  represent  such  Interests  of  mi- 
nors. 

Tbe  purpose  of  the  act  was  to  secure  for 
the  minor's  Interest  a  reprramtathm 
dent,  honest,  and  inezpenslTe  at  all  stages 
of  the  proceedings  in  the  "case" ;  that  Is  to 
say.  &  representation  of  the  minor's  interest 
by  <Hie  fiimUlar  with  the  questions  at  issue 
and  with  aaxh  ivoceedings,  and  who  Is  dis- 
interested, being  sufficiently  compensated  for 
the  sCTTlce  dlsdurged. 

What  then  Is  the  meaning  et  the  word 
"eaacb"  as  onployed  in  the  actt  It  finds  ex- 
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preaelon  In  the  context,  "Invcdred  In  the 
case  in  which  the  general  guardian  ad  litem 
acts,"  and  la  further  .Indicated  in  the  pro- 
vision that  the  fees  "shall  In  no  case  be  lees 
than  five  dollars,  and  the  maxlmnm  fee  shall 
in  no  case  be  more  than  Mie  hundred  dollars, 
and  that  fees  of  such  officer  be  collected  as 
other  costs  la  the  case."  The  general  mean- 
ing of  the  word  "case"  has  been  held  to  em- 
brace the  several  stages  or  etepa  of  a  pro- 
ceeding or  cause  in  a  court,  from  .the  filing  of 
the  petition,  declaration,  complaint,  or  bill, 
or  the  impaneling  of  a  grand  Jury  and  the 
finding  of  an  Indictment,  etc.,  In  criminal 
causes,  to  the  entry  of  Judgment  and  Its  sat- 
iBfacticm  or  the  execution  of  the  sentence. 
Comstock  Mill  &  Min.  Co.  t.  Allen.  21  Nev. 
325,  31  Pac.  434;  Cook  v.  State,  7  Blackf. 
(Ind.)  165;  1  Words  and  Phrases  (subtitle 
"All  Proceedings  in  Action  Included")  p.  988; 
volume  1  (2d  Ser.)  Words  and  FSirues,  pp. 
580,  S82,  et  seq. 

In  Davla  v.  Gist,  Dud.  Bq.  (S.  O.)  1,  it  was 
held  that  the  authority  of  a  guardian  ad 
litem  terminated  with  the  judgment  or  de- 
cree. Hubbard  v.  Chicago,  etc.,  Co.,  104  Wis. 
160,  80  N.  W.  454.  76  Am.  St  Rep.  855, 
holding  that  the  functions  of  a  guardian  ad 
litem  appointed  to  represent  Infants  in  the 
general  administration  of  an  estate  termi- 
nates with  the  final  settlement  of  the  estate 
unless  continued  by  the  order  of  the  court; 
Dix  v.  Jarman,  1  Chan.  Chamb.  (U.  C.)  38, 
holding  that  the  guardian  ad  litem  has  no 
authority,  after  the  object  of  the  suit  has 
been  accomplished,  to  act  for  the  Infant  in 
Investigating  any  funds  for  the  Infant  the 
proceeds  of  the  suit;  Rosso  t.  Second  Ave. 
B.  Co.,  13  App.  Div.  375,  43  N.  T.  Supp.  216, 
holding  that  the  dismissal  of  an  action  in 
whlx^  a  guardian  ad  litem  has  been  appt^t- 
ed  terminates  his  authority,  and  that  he  can- 
not afterwards  apply  for  permis'slon  to  sue 
In  forma  pauperis  in  another  action. 

In  Carpenter  v.  Superior  Court,  75  C^l. 
596,  19  Pac.  174,  the  holding  was  that  it  Is 
not  necessary  that  there  shall  be  a  new 
guardian  ad  litem  every  time  a  pleading  Is 
amended,  and  that  the  authority  of  the 
guardian  ad  litem  Is  not  ended  by  an  appeal 
to  the  higher  court,  was  the  holding  in  Cov- 
ell  V.  Porter,  81  Minn.  802.  84  N.  W.  107; 
22  Cyc.  6G9,  note  65. 

The  subject-matter  of  the  "case"  in  which 
the  instant  guardian  ad  litem  wag  ai>polnted 
for  the  infant  was  the  administration  of  the 
estate  of  the  decedent.  An  Inspection  of  the 
decree  in  question  will  show  Its  finality  (De 
Graffenrled  v.  Breltllng,  192  Ala.  25*,  68 
South.  265)  was  only  in  the  limited  sense 
that  after  payment  of  the  decree  rendered 
against  the  National  City  Bank  to  the  First 
National  Bank.  Its  siict^ssor  in  trust  (Evans 
V.  Evans,  76  South.  95),  the  former  bank  was 
acquitted  or  dlscban^ed  as  such  executor 
and  trustee  from  further  liability.  It  was 
no  final  decree  on  the  administration  of  the 
decedent's  estate  In  the  sense      the  ascer- 


tainment of  the  Infants  dlstributiTe  share 

therein. 

[2-4]  The  amount  of  oompeusatlon  that 
may  be  allowed  the  general  guardian  ad 
lit^  is  <dearly  stated  in  section  3  of  the 
act,  "One  per  centum  of  the  total  amount 
or  interest  of  the  minor  or  minors  who  are 
represented  by  said  gmerai  guardian  ad 
litem,  involved  In  the  case  in  which  the  gen-  - 
eral  guardian  ad  litem  acts."  subject  to  the 
further  limitations  that  In  any  one  case  his 
minimum  fees  shall  not  be  less  than  $5,  and 
his  maximum  fees  shall  not  be  more  than 
flOO,  to  be  "cc^ected  as  oth^  costs  in  the 
case."  Gen.  Acts  1915, 'p.  261.  It  may  be 
said  In  passing,  as  to  the  costs  that  may  be 
collected  in  a  civil  case,  that  the  successful 
party  is  entitled  to  full  cost,  unless  other- 
wise directed  by  law  ((3ode  1907,  f  3662; 
Jones  V.  Bell,  77  South.  998;  SchllUnger  t. 
Leary,  77  South.  846);  that  in  courts  ot 
equity  the  costs  rest  largely  in  the  discretion 
of  the  court  (Ck>de,  t  3222 ;  Manning  v.  Car- 
ter, 77  South.  744) ;  and  that  la  the  admin- 
istration of  the  estates  of  deceased  persona 
reimbursement  out  of  the  general  estate  for 
reasonable  costs  and  expenses  In  good  falUi 
incurred  Is  allowed  (Code,  %  2597;  Patepsco 
Guano  Co.  v.  Ballard.  107  Ala.  710,  720,  19 
South.  777.  54  Am.  St.  Bep.  131;  Beadle  ▼. 
Steele^  86  Ala.  418,  421,  5  South.  169;  Ser- 
mon T.  Black,  79  Ala.  507 ;  Garrett  v.  Gar- 
rett. 64  Ala.  263;  Taylor  v.  Crook,  136  Ala. 
354,  34  South.  905,  96  Am.  St  Rep.  26;  Bolen 
V.  Hoven,  143  Ala.  652.  39  South.  379;  Jones, 
Adm'r,  v.  Deyer  &  Wife^  16  Ala.  221,  228; 
Pinckard  t.  Plnckard,  2ft  Ala.  250,  268;  Mo- 
Gowan  T.  Mllner.  195  Ala.  44,  70  South.  ITS). 

[I,  I]  In  this  state  the  rig^t  of  reimburse- 
ment to  personal  rqiiiesentatiTes  or  trustees 
for  coots  and  CTpenses  of  Ifie  litteatlon  or 
legal  ivocednre,  .notwithstanding  Its  fiiilure 
or  success,  depends,  not  upon  the  faror- 
able  Issue  oC  the  proceeding,  hat  upon  the 
^d  fhlih  in  prosecuting  or  defending 
(Moore  T.  Randolph,  70  Ala.  67S,  086;  Noble 
V.  Jackson,  124  Ala.  311,  317.  26  South.  956; 
Holman  y.  Sims,  39  Ala.  709;  Smith  t.  Ken- 
nard,  38  Ala.  096;  Taylor  v.  Kilgore,  33 
Ala.  214;  Polhemus  t.  Mlddleton.  37  N.  J. 
Eq.  240 ;  AndersMi  t.  Plercy,  20  W.  Va.  282 ; 
2  Woerner's  American  Law  ot  Ad'm  [2d  Ed.] 
SS  516,  517,  1149,  U50);  upon  the  reasonable 
necessity  for  the  expenditure  in  the  dis- 
charge of  the  duties  of  admlnlstratl<«  or  ex- 
ecution of  the  trust.  HcGowaa  Mllner, 
supra. 

[7,  SI  The  amount  and  manner  of  the  col- 
lection of  tbe  fees  allowed  to  the  general 
guardian  ad  litem  Is  unequivocally  fixed  by 
the  statute  of  1915.  Tbe  construction  placed 
on  the  statute  by  Judges  of  probate  or  chan- 
cellors administering  estates  removed  to 
chancery  from  courts  of  probate,  nor  that 
placed  thereon  by  parties  litigant,  will  not 
now  prevent  a  right  construction  of  that 
statute  according  to  the  manifest  tntott  of 
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ttw  LegliUtiire;  for  tbe  rule  o£  contem- 
poraneous oonstniction  by  courts  and  c^- 
dials,  glTen  application  In  State  t.  Board  of 
School  Com'rs  of  Mobile  Co.,  183  Ala.  661, 
574,  575,  63  South.  7d.  in  Ex  parte  Stollen- 
werck,  78  Soutli.  464,  and  In  Stuart  t.  Laird, 
1  Crandi,  290,  2  h.  Ed.  116,  has  no  ai^llca- 
tion  to  this  recant  strntute,  tbe  meaning  of 
which  Is  unambiguous. 

['.]  The  allowance  on  the  partial  settle- 
ment in  questlOD  of  practically  tbe  maximum 
fee  fixed  by  statute  for  the  general  guardian 
ad  litem  is  o^itrary  to  the  plain  purpose  of 
fbe  statute — that  at  every  period  of  the  ad- 
miiilstration  an  Inexpensive,  Intelligent,  and 
honest  reiwesentatlon  of  the  best  interests  of 
tbe  minor  shall  be  afforded. 

Tbe  decree  of  the  lower  court  la  reversed, 
and  the  case  Is  remanded. 

Reversed  and  remanded. 

ANDE[RSON,  C.  and  UATIIBLD  and 
SOMESRVItiLB,  JX,  concur. 


raw  TORE  LIFE  INS.  CO.  t.  BEESa 
(S  Mv.  331.) 

(Snprane  Court  ctf  Alabama.   April  18,  1918. 
BeheBTinK  Denied  June  20,  1018.) 

1.  Insurahgb  <S=>173  —  Tohtikx  Polict  — 
Amount  of  Recovebt. 

Where  holder  of  tontine  policy,  the  aecn- 
mnlfttioQ  period  of  which  expired  on  November 
16tb,  and  which  called  for  payment  death 
benefit  if  he  died  before  such  date,  died  at  4  a. 
m.  on  sacii  date,  hia  estate  could  recover  only 
the  cash  sarrender  valne,  which  he  had  elected. 
OQ  October  27th,  to  receive,  and  whidi  woald 
have  been  payable  on  November  16tli,  and  not 
the  death  benefit 

Do  Bebearing. 

2.  Cons  «=»260{1>— Appeai^Pinaltt. 

Code  1907,  S  2S93.  requiHng  allowance  of 
10  per  cent,  damneea  on  appeals  from  jndfr- 
nents  tor  money  if  the  judgment  is  affirmed, 
does  not  apply  to  appeaw  In  which  tbe  jads- 
ment  is  either  revenied  and  rendered,  or  is  aob- 
lUntblly  corrected  in  amonnt,  and,  as  correct- 
M,  affinaed. 

Appeal  from  Circuit  Court,  Montgomery 
Coonty;  Lew  McCord,  Judge; 

Action  by  J.  D.  Beese^  as  administrator  of 
tbe  estate  of  C.  E.  Beese,  against  the  New 
Tork  TAte  Inmrance  Company,  to  recover  on 
a  policy  Insuranca  Judgment  for  plain- 
Ufr,  and  defendant  appeals.  Beversed  and 
raidered. 

Tbe  policy  was  issued  November  16,  1806, 
and  by  its  terms  the  insurance  company 
agreed  to  pay  92,000  to  beneficiaries  Imme- 
diately upon  receipt  and  approval  of  proofs 
of  tbe  death  of  insured.  And  the  oompany 
further  agrees  to  pay  in  addition  thereto  an 
amocnt  equal  to  one-half  of  tbe  total  pre- 
miums received  If  tbe  death  of  insured  shall 
occnr  before  November  16,  1916.  The  accu- 
mulation guaranty  Is:  This  policy  "partic- 
ipates In  surplus  aa  hereinbefore  provided, 


but  no  dividend  sAiall  be  i^portioned  to  it  be- 
fore the  end  of  the  accumulation  period,  and 
It  Is  declared  that  the  accumulation  period 
of  this  policy  ends  on  November  16,  1916." 
Then  follows  the  provision  that  If  the  In- 
sured Is  living,  and  if  the  premiums  have 
been  fuUy  paid  to  that  date,  and  not  other- 
wise, the  oompany  wUl  then  apportion  as 
dividends  to  the  Insured,  who  shall  have  the 
option  of  continuing  or  discontinuing  this 
policy  under  one  of  the  following  six  accu- 
mulation benefits:  1,  2,  3,  4.  and  6,  received 
the  entire  cash  value  as  stated  below  in 
cashf  and  discontinued  this  policy — or  6. 

D^mdant  filed  pleas  setting  up  the  spe- 
cial provlslw  of  the  p(^cy,  and  alleging  that 
tbe  insured  ^ected  on  October  27,  1016,  to 
take  tlie  bmefit  under  c^tiw  Na  6  as  above 
set  out;  that  tbe  oompany  then  sait  insured 
a  written.statonent  on  November  16,  1016, 
showing  Uiat  Qie  cash  surrender  value  tor 
November  10,  1916,  would  be  ¥1,484.74,  less 
(822,  tiie  amount  of  a  loan  aa  the  policy,  and 
forwarded  a  cbe<A  for  the  balance  dne^  to  be 
delivered  to  insured  on  that  date  by  Its  Uont- 
gomery  agentBi  o£  which  the  insured  was  noti- 
fied by  letter,  dated  November  .6,  1916;  that 
Insured  died  at  4  o'clotA  a.  m.,  November  16, 
1016,  and  that  dtfttidant  <i^flered  to  pay  plain- 
tiff the  said  sum  of  $562.74,  whidi  he  reus- 
ed to  acc^it 

D^urrera  were  snstalned  to  these  pleas, 
but  the  facts  ther^  averred  were  fully  es- 
tablislied  1^  an  agreed  statement,  and  the 
trial  was  on  the  gmeral  Issue  by  the  court 
without  a  jury.  The  court  h^  plaintiff  was 
oiUtled  to  recover  the  full  ftice  of  the  policy, 
plus  the  amount  of  the  tontine  dividends, 
lesft  the  amount  ot  the  outstanding  loan,  mak- 
ing, with  Interest,  a  balance  of  $1,578,84. 

Stelner,  Crum  &  Weil,  of  Montgomery,  for 
appelant,  John  E.  Tyson,  of  Montgomery, 
fox  appellee. 

SOMEBVILLE,  J.  The  sole  question  in 
this  case  is  whether  plaintiff  Is  entitled  to 
recover  an  amount  equal  to  the  face  of  the 
policy  and  one-half  of  the  premiums  paid,  as 
for  the  death  of  the  insured  within  the  speci- 
fled  term  of  insurance,  or  wliether  be  can  re- 
cove*  only  the  amount  of  the  cash  surrender 
value  of  the  policy,  as  for  the  optional  bene- 
fit chosen  by  the  Insured  just  before  his 
death,  and  payable  to  Mm  ou  November  16, 
1016,  if  he  was  living  on  that  date. 

The  policy  Is  In  the  form  of  what  is  known 
as  tOTitlne  Insurance,  and  by  its  express  terms 
tlie  death  benefits  here  claimed  are  payable 
only  If  the  death  of  the  insured  shall  occur 
before  tbe  16th  day  of  November,  1916,  or  If, 
at  the  end  of  tbe  tontine  or  accumulation 
period,  tbe  policy  has  been  continued  In  foj'cc 
by  the  insured's  election  of  one  of  the  first 
throe  options  provided.  Otherwise,  his  bene- 
fits are  limited  to  options  4,  5,  or  6,  as  he 
may  have  elected.   On  October  27,  1916,  the 
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Insured  elected  to  dIscoDtlQiie  the  policy  and 
recelTo  the  cash  benefits  prorlded  under  the 
fifth  (^tlon,  and  was  duly  notified  that  the 
amount  due  thereunder  would  be  paid  to  him 
on  Norember  16th.  He  died  at  4  o'clock  a.  m. 
on  the  day  designated,  of  course  without  har- 
in£  received  the  payment  due. 

[1]  We  think  that  a  fair  interpretation  of 
all  the  provisions  of  the  policy  leads  to  the 
clear  craicluslon  that  the  original  insurance 
'Period,  and,  with  it,  the  toutine  period,  expir- 
ed on  the  first  moment  of  Novemlwr  16,  1916, 
and  that  the  death  of  the  Insured  occurred  af- 
ter the  elerted  benefit  had  become  operative  In 
lieu  of  the  death  benefit  which  was  limited  to 
the  tontine  period.  It  results  that  the  Judg- 
ment of  the  trial  court  was  erroneous,  and 
must  be  reversed.  Let  a  Judgment  be  here 
entered  for  plaiatUf  for  $562.74^  with  Interest 
from  Novembw  16,  1910. 

Reversed  and  rendered. 

AmtEBSON,  O.  and  IfATFIEU)  and 
GARDNER,  33.,  nmcar. 

On  Rehearing. 

PER  CDBIAH.  [2]  The  court  Is  of  tlw 
opinion  that  section  28^  of  the  Cod^  re- 
quiring the  allowanos  of  10  per  cent,  dam- 
ages on  ai^>eals  from  Judgments  and  decrees 
for  money,  *1f  the  Supreme  Court  affirms  the 
Judgmmt  of  the  court  below,"  does  not  apply 
to  api)eals  in  which  the  judgment  is  either  re- 
versed and  rendered,  or  is  substantially  cor^ 
rected  as  to  Its  amount,  and,  as  corrected, 
affirmed.  The  dUFereaace  is  one  of  form  only, 
so  far  as  this  question  la  concerned.  To  cor- 
rect and  affirm  In  the  instant  case,  as  4>ro- 
posed  by  counsel.  Instead  of  reversing  and 
rendering,  would  ttaei'ofore  be  a  nsdless  cure- 
mony. 

Blearing  denied.  All  the  Jnsticea  con- 
cur. 


OEBUANIA  FIRE  INS.  00.  v.  lOTGHBNS. 

(7  Div.  872.> 

(Supreme  Conrt  of  Alabama.    May  9,  191S. 
Rehearing  Denied  June  6,  1918.) 

1.  Appeal  and  Erbob  ^»1006(1)— Rkvbw— 

FiNDinos. 

The  Court  of  Appeals  ia  confined  to  question 
whether  facts  as  specially  found  by  the  court 
are  sufficient  to  support  the  jud^ent,  and  can- 
not go  to  the  evidence  to  determine  whether  the 
facts  were  correctly  found. 

2.  Appeal  and  Ebbob  4=s»842(1)  —  Baviiw  — 
Question  of  Fact. 

In  action  on  Are  p<dicy  covering  cotton, 
whether  cancellation  of  the  policy  maae  by  in- 
surer's agent  became,  on  account  of  any  agree- 
ment or  acquiescence  by  insured,  binding  upon 
him,  and  effective,  was  question  of  fact  for  the 
trial  court. 

3.  Insurance  «=»670— Fire  Instkanoii— Ac- 
tion ON  PoucY— Finding. 

In  suit  on  fire  policy  covering  cotton,  the  in- 
som^B  agmt  having  canc^ed  it,  and  insurer 
claiming  insured  acquiesced,  the  court's  findings 


held  a  compliance  with  rule  special  findings  of 
facts  should  show  a  finding  of  every  fact  in  is- 
sue and  essential  to  recovery. 

Appeal  from  Circuit  Court,  Clay  Coonty; 
Hugh  D.  Merrill,  Judge. 

Action  by  Ww  A.  KltchoiB  against  the  Ger- 
manla  Fire  Insurance  Company.  Jndgm^it 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Suit  by  W.  A.  Kitchens  i^alnst  Germanla 
Fire  Insurance  Company  on  an  insurance  pol- 
icy issued  "by  the  defendant  company  to  the 
plaintiff  on  November  29, 1915;  the  same  cov- 
ering a  period  of  three  months  from  that  date, 
expiring  February  29,  1916,  and  being  In  the 
sum  of  $2,000,  Said  Insurance  was  on  cotton 
in  the  hands  of  the  plaintiff,  h^d  by  him  In 
trust  or  on  commission,  or  on  Joint  account 
with  others,  or  sold,  bnt  not  delivered,  and 
was  located  in  Barrett  ft  Matthews*  ware- 
house at  Ashland,  Ala.  , 
Count  2  of  the  complaint  la  as  follows: 
"The  plaintiff  claimB  of  the  defendant  $2,000. 
the  value  of  58  bales  of  cotton  which  the  de* 
fendant  on  or  about  November  28,  1915,  insured 
against  loss  or  injury  by  fire  and  other  perils  in 
the  policy  of  insunuice  mentioned,  fCir  uie  term 
of  90  days,  vhidi  cotton  was  whidly  destroyed 
by  fire,  on  or  about  the  13th  day  of  January, 
1916,  of  which  the  defendant  has  had  notice." 

Defendant  beaded  the  general  issue,  and 
further  that  the  policy  <tf  Insurance  was  not 
In  force  at  the  time  of  the  allseed  loss;  tliat 
the  same  had  beqn  canceled  beftwe  the  occur- 
rence ftf  said  alleged  loss  1^  flre^  in- 
surance premium  was  paid  by  tbe  plaintiff. 

On  January  13,  1916,  modi  of  the  cotton 
belwiging  to  the  plaintiff  in  said  warehouse 
WHS  destroyed  by  fire.  Noittaen,  Hawkins, 
and  Willis  were  the  agents  for  the  insurance 
company  at  Ashland,  Ala. ;  but  tbe  matter  of 
this  Insarance  se«ns  to  have  been  attended 
to  by.wmis  who  was  also  engaged  In  the 
banking  business  In  Asbland.  Plaintiff  had 
a  small  note,  amonntins  to  $128.16,  past  doe 
at  Willis'  bank.  On  January  6,  1916,  Willis 
Indorsed  on  the  policy  here  In  qoestfon  a  re- 
ce]pt  to  the  defraidant  &]mpany  for  $6.80,  as 
return  premium  on  the  policy  In  consideration 
of  Its  cancellatltm,  anS  signed  plalntUTs  name 
thereto.  The  evidence  Is  without  dispute 
that  at  the  time  be  had  no  anthoilty  from 
plaintiff  either  to  sign  his  name  to  such  in- 
dorsemoit,  or  to  cancel  the  policy,  all  of 
which  was  without  tbe  knowledge  t>r  consent 
of  the  plaintiff.  Willis  then  prepared  a  re- 
newal note  for  plaintiff  to  sign  for  the  bank, 
and  deducted  the  amount  of  the  return  pre- 
mium friMn  the  amount  due  the  bank  by  plain- 
tiff, making  the  balance  due  after  deducting 
said  return  premium  the  sum  of  the  renewal 
note.  On  the  afternoon  of  January  12,  1916, 
Willis  saw  tbe  plaintiff,  and  It  was  then  that 
plaintiff  was  Informed  as  to  the  cancellation 
of  said  policy,  to  which  he  Immediately  ob- 
jected, insisting  that  be  wanted  his  cotton  in- 
sured ;  Willis  explaining  that  he  thought  he 
had  sold  the  cotton  and  he  was  under  the 
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fmpresslon  be  was  doing  bim  (plaintiff)  a 
favor  In  canceling  the  policy.  Plaintiff  exe- 
cuted the  renewal  note  to  the  bank  as  pre- 
pared by  WiUla,  but  Insisted  that  he  had  no 
knowledge  whatever  that  on  the  balance 
foaud  due,  and  for  which  the  note  was  exe- 
cuted,  he  had  been  given  credit  for  the  re- 
turn premium,  that  he  instructed  Wlllla  to  re- 
Instate  the  policy  at  once,  and  that  Willis  In- 
formed blm  he  "conld  fix  it  all  right"  Willis 
teetlfled  that  the  sum  of  the  renewal  note  was 
the  amount  due  the  bank  after  giving  credit 
for  the  return  premium,  but  did  not  know 
that  he  told  plaintiff  posltlT^  what  the  bal- 
ance was.  He  admits,  however,  that  when  he 
tcAd  the  plaintiff  what  be  had  done  In  rc^rd 
to  the  policy,  the  plaintiff  objected  and  Insist- 
ed on  bis  cotton  being  insured.  The  policy  of 
insurance  was  offered  in  evidence,  and  con- 
tains no  iwovlsions  for  cancellation  without 
the  knowledge  or  consent  of  the  Insnrad. 
There  was  evidoice  tending  to  show  the 
amount  of  the  oott<m  destroyed,  its  w^ght 
and  valufc 

The  cause  was  tried  before  the  court  with- 
out a  Jury.  The  defendant  filed  in  open  court, 
in  writing;  bis  demand  for  a  special  finding 
of  the  facts.  In  response  thereto  the  follow- 
ing was  filed  In  said  causey  and  entered  upon 
the  minutes  of  said  court  ae  a  qtedal  findr- 
Ing  of  the  facts: 

"And  now,  on  this  tiie  21st  day  <tf  December, 
1916.  comes  said  Hon.  Hugh  D.  MerrUl.  and  files 
in  court  his  special  finding  in  writing,  and  In 
woids  and  figures  an  follows:  "The  court,  at  the 
reqaeet  of  the  defendant,  finds  the  facts  as  fol- 
lows: That  the  defendant  on  the  29th  day  of 
November,  1915,  issued  an  Insurance  policy  to 
the  plaintiff,  iaBuring  him  against  all  loss  or 
damage  br  fire  instaiDed  by  daendant  as  to  cot- 
ton In  bales  in  the  warehouse  of  Barrett  &  Hat- 
thews,  at  Ashland,  Ala.  The  term  of  the  insur- 
ance policy  was  for  three  mtmths  from  the  29th 
day  of  November,  1915,  to  the  29th  day  of  Feb- 
ruary, 1910.  The  amount  of  the  insurance  rep- 
resented by  said  poliiry  on  said  cotton  was  $2,- 
000,  and  mid  amount  represents  defendant's  lia- 
bility under  said  policy.  The  amount  of  pre- 
mium paid  hy  jdaintiff,  and  which  was  received 
by  defendant,  was  flS.  On  the  IStii  day  of  Jan- 
uary, 1916,  while  said  insurance  policy  was  in 
full  force  and  effect,  the  warehouse  of  Barrett  & 
Matthews  at  Ashland.  Ala.,  burned,  and  fire 
destroyed  68  bales  of  cotton,  the  propf^t^  of 
the  plaintiffrr  That  tlie  value  of  said  cotton  was 
13,700.  That  the  amount  due  on  said  policy  to 
plaintiff  on  account  of  said  loss  is  $1,812.27.' 

"The  court  finds  that  plaiotiff  is  entitled  to 
recover  the  said  sum  of  $1312.27  ot  the  defend- 
ant under  tbe  secMid  count  of  plaintiff's  com- 
plaint as  amended,  and  plaintiff  and  defendant 
each  excepts.  Hugh  D.  Merrill,  Judge." 

From  the  judgmoit  for  the  itolnttff,  the 
defendant  prosecutes  this  appeal. 

Wlllett,  Wniett  A  Walker,  of  Annlston, 
for  appellant.  Cornelius  &  Lack^,  of  Ash- 
land, for  appellee. 

6AKDNBR,  J.  In  response  to  the  requ«t 
in  writing  filed  In  this  cause  by  tbe  defend- 
ant the  court  made  a  spodnl  finding  of  tbe 
facta,  as  prescrlt)ed  by  secti(Mi  5360  of  the 
Code  of  1007.    Aiwdi  of  the  argument  ot 


counsti  for  appellsnt  semns  to  be  directed  to 
a  discussion  of  the  facti  as  appear  from  the 
testimony  of  witnesses  set  out  In  the  bill  of 
exc^tlMis,  and  seems  to  queetloD  the  correct- 
ness of  the  finding  of  facts  by  the  court  from 
the  evidence  introduced  on  the  trial. 

[1]  Under  tbe  nnlform  rulings  of  this  court 
the  oonsldenitloa  is  confined  to  tbe  question 
n-hether  the  facts  as  found  by  the  court  are 
sufficient  to  support  the  Judf^nent,  and  this 
court  may  not  go  behind  tbe  facts  as  found 
1^  the  court  to  see  whether  or  not  from  the 
cTldMioe  introduced  it  correctly  found  the 
facts.  Caiandler  ft  Jones  t.  Orossland,  126 
Ala.  176.  28  South.  420;  Ala.  A  Oft.  Lbr.  Co. 
V.  Tlsdale,  189  Ala.  SOD,  80  South.  018;  Qai^ 
rett  T.  Mayfleld  Woolen  Mills,  108  Ala.  802, 
44  South.  1006;  FeU  aty  Mfg.  Oih  t.  Goqier, 
m  Ala.  682.  66  South.  214;  Betsaeoort  r. 
EberUn,  71  Ala.  461. 

It  la  insisted,  however,  tlut  tbe  flndlnc  of 
the  facts  by  the  court  was  insufllctont,  as  not 
being  req  mnslTO  to  sane  Issues  In  the  ease, 
and  that  tbneton,  nndw  the  anfliortty  of 
BBtuxnort  JOberUn,  sni^,  tiw  Hiding 
made  Is  InsofBdent  to  support  the  iudgmoit, 
and  must  woA  a  renml  of  the  cause.  Tbe 
argument  Is  based  upon  the  reasoning  that 
tbe  defaise  hit»posed  was  Oiat  ttw  policy  of 
insurance  was  not  in  force  at  die  time  of  the 
oocurroMB  of  the  loss,  and  that  tl^  policy 
biid  been  canceled  by  the  agwt  previous 
tbereto,  ot  whldi  cancellation  tbe  plaintiff 
bad  had  notice,  and,  with  knowledge  of  Oke 
facts,  bad  accepted  the  return  premium  be- 
fore the  fire  occurred,  and  further  that  the 
finding  of  facts  should  have  specifically  stat- 
ed that  the  p<rilcy  of  Insurance  bad  been  can- 
celed. 

[2]  It  Is  not  insisted  by  counsel  for  appel- 
lant that  the  action  of  the  agent  in  entering 
the  famcellation  on  the  policy  on  January  6, 
1916,  was  binding  upon  the  plaintiff,  or  was 
effective  for  that  purpose,  but  that  it  became 
so  only  after  notice  was  given  to  the  plaintiff 
and  his  agreement  thereto  or  acqulescrace 
therein.  As  to  whether  or  not  this  formal 
cancellation  became,  on  acoonnt  of  such 
agreement  or  acqulescrace  on  the  part  of 
plaintiff,  binding  and  effective,  was  a  quee- 
tion  of  fact  for  the  determination  of  the  court 
.from  all  the  evidcoice  in  the  case.  That  the 
policy  was  canceled,  so  far  as  the  Indorse- 
ment thereon  by  the  agent  was  concerned, 
was  without  dispute,  but  as  to  whether  or  not 
the  same  became  effective'  by  subsequent 
events  was  a  question  of  fact. 

The  entire  question  therefore  for  the  de- 
termination of  the  court  was  whether  or  not 
this  policy  of  insurance,  which  under  its 
ternu  was  not  to  exj^re  until  February  29. 
1916,  was  In  force  and  effect  on  January  13, 
1916,  at  the  time  of  the  loss  by  fire.  Tbe 
finding  of  fiicts  meclflcally  states  "that  said 
Insurance  policy  was  in  full  force  and  effect 
on  January  13,  1916,"  and  this  finding  neces- 
sarily embraces  the  conclusion  and  finding 
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that  the  attempted  cancellation  of  the  policy 
by  the  aftent  n-as  entirely  abortive  and  with- 
out any  effect,  and  was  without  the  consent 
or  approval  of  the  plaintiff.  This  was  but 
another  way  of  statloK  the  nflgatlcm  of  the 
cancellation  of  the  policy. 

[3j  We  are  aware  of  the  rule  that  the  spe- 
cial flndlog  of  facts  should  show  affirmatively 
a  Oudlug  of  every  tact  In  issne  essential  to 
the  right  of  recovery,  as  held  In  Betancoort 
V.  Eberlln,  supra;  but  we  are  of  the  opinion 
tliat  the  finding  here  In  question  was  a  suffi- 
cient compliance  with  the  rule  there  axuunino- 
ed.   38  Cyc.  1984. 

The  few  remainlii^  questions  argued  by 
counsel  for  appellant  relate  to  the  rullag  of 
the  court  on  some  objections  to  questions 
asked  the  witness  Willis  by  the  defendant 
The  evidence  of  this  witness  has  been  very 
carefully  examined,  and  discloses  that  the 
witness  was  permitted  to  testify  to  all  the 
facts'  concerning  this  transaction,  together 
y/ltb  the  substance  of  conversations  had  at 
tlie  time  of  the  renewal  of  the  note,  and  giv- 
ing plaintiff  information  In  regard  to  the 
cancellation  of  the  policy.  We  are  of  the 
<^inlon  the  questions  discussed  need  no  sep- 
arate treatment  here.  Suffice  it  to  say  that 
the  same  have  been  glvoi  very  careful  cm- 
sideration  in  consultation,  and  we  find  noth- 
ing In  any  of  them  of  prejudicial  emw  to  the 
defendant. 

Ibe  Judgment  of  the  court  beslow  will  be 
afflnned. 
Affirmed. 

ANDHRSON,  €l  J.,  and  UcOLflLLAN  and 
SATRB,  JJq  ooncnr. 


FRUrmCHER  ELECTRIC  CO.  v.  BIR- 
MINGHAM TRUST  &  SAYINGS  CO. 
(6  Div.  706.) 

(SuiHreme  Court  ctf  Alabama.    June  6,  1918.) 

1.  Bills  ai?d  Notes  «s»4S9<3)— Issues  and 
Pboop— Pefkbses— Good  Faith. 

In  action  on  notes,  the  defense  that  plain- 
tiff was  not  a  bona  fide  holder,  bat  merely  gave 
credits  to  the  payee,  and  on  nmipayment  at 
maturity  charged  the  amount  of  the  notes 
agaiuHt  the  payee's  account,  was  not  arailRble  in 
the  absence  of  allegation  that  at  or  after  ma- 
turity there  were  funds  to  the  credit  of  the 
payee  applicable  in  satlsfactiou.  In  whole  or  in 
part,  of  the  notes. 

2.  Appeal  and  Ekeob  ®=>231(2)  —  Preser- 
vation OF  Ground  of  Review— Demubber. 

Since  under  Code  1907,  |  5340,  the  court's 
constderation  is  limited  to  the  grounds  de- 
murrer distinctly  stated,  it  will  not  oosdder  the 
sufficiency  of  a  plea  aa  against  a  ground  not 
specified  in  the  demurrer. 

8.  Bills  and  Notes  ^=>3SQ  —  Bona  Fide 

PUBCHASBBS  —  CBEDIT  —  "PUBOHASBB  FOB 

Value." 

A  mere  credit  does  not  constitute  a  pur- 
chase of  a  note  for  value. 

[Ed.  Note.~For  other  definitiong,  see  Words 
and  Phrases,  First  and  Second  Series,  Purchaser 
for  Value.] 


4.  Bnxa  avt>  Nom  fi  im  iDPq»— Pmiairo— 

SumCIEHOT. 

In  action  on  note,  defense  tbat  plaintiff  was 
not  a  bona  fide  holder,  having  merely  given  the 
payee  credit  on  the  notes,  and  having  charged 
them  against  him  when  tlw  notes  were  not  paid 
at  maturity,  was  available  under  the  geaeral 
issue. 

6.  Appeal  and  Ebbob  «=>1040(9)— Hauclebs 
Erbob — Rulino  on  Deuubreb. 
No  error  can  be  iwedicated  on  a  mliag  soe- 
taining  demurrer  to  a  plea  which  by  amendment 
was  left  without  any  averment  of  facts. 

6.  Appeal  and  Erbob  «=3>1(M0(7>— Habulesb 
Errob—  Drmurrbb. 

Error  cannot  be  predicated  on  the  sostain- 
ing  of  a  demurrer  to  a  plea  whoi  proof  of  the 
identical  facta  mi^t  have  been  made  under  a 
different  plea  on  which  issue  was  Joined. 

7.  Bills  and  Notes  *»371— Pleading-— Suf- 
ficienct. 

That  plaintiff  knew  defendant  was  an  ac- 
commodation maker,  and  after  obtaining  such 
knowledge  the  payee  had  on  deposit  with  plain- 
tiff sufficient  money  to  satisfy  uie  note  and  sub- 
ject to  payment  thereof,  which  was  not  so 
applied,  was  a  good  def^ise. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; John  H.  Miller,  Judge. 

Assumpsit  by  the  Birmingham  Trtist  & 
SavlDgs  Company  against  the  Frulttlcher 
Electric  Company.  Judgment  for  plaintiff, 
and  defendant  a{q;>eala.  Reversed  and  re- 
manded. 

Plea  A  la  Oie  goieral  Issue  in  tbe.ftdlowlns 

form: 

It  denies  each  and  every  allegation  oontained 
in  the  complaint,  and  each  count  severally  and 
separately,  and  says  that  the  some  an  not  trae, 
and  that  defendant  Is  not  todebted  to  plaintiff. 

Plea  9: 

That  in  answer  to  each  and  every  eoont  of  the 
complaint  separately  and  severally  defendant 
says  that,  at  the  time  said  note  was  iadorsed  to 
plaintiff  by  the  Turner  Electric  Supply  Compa- 
ny plaintiff  waa.  and  baa  ever  aince  been,  and 
is  now  engaged  in  the  banking  business  in  Bir- 
mingham, Ala.,  and  said  Turner  Electric  Supi^y 
Company  was  at  the  time  of  said  indorsement 
and  at  the  maturity  of  said  note  a  customer  and 
depositor  of  plaintiff,  and  waa  indebted  to  plain- 
tiff in  an  amount  greater  than  the  amount  of 
said  note  at  the  time  of  said  indorsement,  and  as 
a  sole  cwsideraticm  of  said  indorsement  and 
transfer  of  plaintiff  of  said  note  said  account  of 
Turner  Electric  Supply  Company  with  plaintiff 
was  given  credit  for  the  amount  of  said  note, 
less  certain  alleged  discount  charges  made  by 
plainti^  and  upon  the  nonpayment  of  said 
note  at  the  maturity  thereof  said  kccount  of 
Turner  Electric  Supply  Company  with  plaintiff 
was  charged  with  the  fuU  amount  of  said  note, 
and  all  the  interest  dne  thererai  nnder  and  fa 
pursuance  of  a  custom  and  usage  then  In  force 
and  effect  and  existing  between  plaintiff,  and 
said  Turner  Electric  Supply  Company,  and 
thereby  received  full  aocora  and  satisfaction  ot 
said  note  as  an  obligation  of  defoidant  to  plain- 
tiff. 

This  plea  waa  afterawrds  amended  1^  add- 
ing: 

Defendant  avers  that  before  and  at  the  time 
plaintiff  acquired  said  note,  and  before  and  at 
the  time  same  was  indorsed  to  plaintiff,  and 
before  and  at  the  time  plaintiff  paid  value  there- 
fur,  plaintiff  bad  actuu  knowledge  of  the  facts 
set  forth  in  this  plea. 
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nUs  amendm»it  was  added  to  eadt  one  ot 

the  pleas  except  ideas  A  and  14. 

(10)  Same  oa  9,  with  the  addidon&l  aTCrmeDt 
that  defendant  was  thereby  released  fnHU  far- 
ther obligation  to  idahitUf  on  said  note. 

(11)  Same  aa  9.  with  the  additional  avoment 
that  thereby  defendant's  oblication  to  pay  said 
note  became  the  property  of  the  Tnmer  Elec- 
trie  Sopply  Company. 

(12)  Same  aa  0,  ^tb.  the  additional  averment 
that  thereby  the  legal  title  to  said  note  as  an  ob- 
lisatitm  of  defendant  was  vested  in  the  Turner 
Eieotric  Supply  Ctxnpany. 

(13)  For  answer  to  the  firat,  second,  third, 
(onrth,  and  seventh  counts  of  the  complaint, 
Kverally  and  separately,  defendant  says  that 

iirior  to  the  execution  of  the  note  sued  on  de- 
endant  executed  a  certain  note  to  the  Turner 
EUectric  Supply  Company,  which  said  note  was 
by  defendant  renewed  one  or  more  times,  and 
that  the  note  soed  on  Is  merely  a  renewal  of 
said  original  note,  or  a  renewal  of  a  renewal  of 
said  original  note,  and  defendant  avers  that 
said  original  note  was  executed  by  it  without 
conuderation,  and  that  it  did  not,  and  haa  not 
received  any  valuable  consideration  for  the  exe- 
cution by  it  of  said  original  note,  or  of  any  re- 
newal thereof.  Defendant  avers  that  at  or  about 
the  time  of  the  indorsement  by  the  Turner  Elec- 
tric Supply  Company  of  the  cote  herein  sued  on, 
or  of  the  original  note  hereinabove  mentioned, 
said  Turner  Electric  Supply  Company  was  in- 
debted to  plaintilf  in  a  large  sum  of  money,  and 
said  aocouuiB  of  Turner  £lectric  Supply  Com- 
pany with  plaintiff  were  given  credit  to  the 
amount  of  said  origiiial  note— and  then  condndea 
as  does  plea  9,  ' 

PleaX: 

The  note  upon  which  the  action  was  founded 
was  not  executed  by  defendant  or  any  one 
aathMized  to  bind  It  in  the  premises,  and  it 
makes  oath  that  this  plea  is  true. 

J.  U.  Drennen,  of  Blnulugtaam,  for  appel- 
lant TlUnmn,  Bradley  ft  Momxw,  of  Bir- 
mlpgham,  for  appellee. 

SAYRE^  J.  The  Birmingham  Trust  &  Sav- 
ings Company  sued  the  Fnilttlcher  Electric 
Company  la  eight  counts,  In  each  of  which 
plaintiff  counted  upon  a  different  promissory 
note  executed  to  the  Turner  Electric  Supply 
CMDpany  and  Indorsed  to  j)lalntiff  by  the 
last-named  company.  Each  count  of  the 
amended  complaint  alleged.  In  effect,  that  by 
the  Tnmer  Company'sr  Indorsement  plaintiff 
became  and  still  was  the  holder  In  dtie  course 
of  the  note  therein  declared  i^n. 

Demurrers  were  sustained  to  a  number  of 
defendant's  sE^eclal  pleas,  and  we  find  it  nec- 
essarj-  to  state  our  conclusion  with  respect 
to  these  several  rullDgs,  and  we  note,  as  Im- 
portant In  the  consideration  of  some  of  them, 
that  eadi  and  every  one  of  these  pleas  was 
amended  (transcript,  p.  13)  so  as  to  show  that 
before  said  indorsement  plaintiff  had  actual 
knowledge  of  the  facts  alleged. 

[1-4]  Plea  13  contained  different  elements, 
bnt  the  main  idea  of  this  plea  and  ^rf  pleas 
9, 10, 11,  and  12,  ea<^  addressed  to  the  counts 
severally  and  separately,  seems  to  have  been 
to  defend  od  the  ground  that  ^alntlff  was 
not  a  pnrdiaser  fbr  value  for  the  reason  that 
Qie  side  considerations  moving  to  the  Turner 
Electric  Company  for  Its  Indorsement  of  the 
notes  111  salt  vera  cradlts  given  upon  ttas 


books  of  the  plaintiff  and  that  at  maturity 
of  the  notes  and  upon  nonpaym^t  thereof 
the  account  of  the  Turner  Electric  Supply 
Company  with  plaintiff  was  charged  with  the 
full  amounts  of  said  notes.  The  defense  thus 
attempted — It  Is  variously  labeled  In  the 
several  pleas,  but  came  to  the  same  thing  In 
all  of  tbm — was  not  available  In  the  absence 
of  an  allegation  that  at  or  after  the  maturi- 
ty of  the  notes  held  by  plaintiff,  and  at  the 
time  the  notes  were  diarged  back  to  the  Tur- 
ner 'Electric  Sui^ly  Company,  that  company 
hud  funds  to  its  credit  with  plaintiff  applica- 
ble in  satltfactitai,  in  whole  or  In  part,  of 
the  notes.  But  the  demurrer  did  not  take 
this  point  against  the  pleas,  and  under  the 
statute  (Code^  |  5340)  onr  conslderatlmi  is 
limited  to  the  gronnds  of  demurrer  whldi 
are  distinctly  stated.  True,  the  pleas  allege 
that  the  sole  considerations  for  tiie  assign- 
ments 6t  these  notes  were  credits  given,  and 
a  mere  credit  does  not  constitute  a  purchase 
for  value  (Sherrlll  v.  Mwctaants  &  Medianlcs 
T.  ft  S.  Bank.  195  Ala.  175.  70  South.  723); 
in  other  words  defmdont  de^ed  It  neces- 
sary to  the  defense  it  was  attempting  to  for- 
mulate In  these  pleas  to  allege  a  fact  which 
went  in  denial  of  the  complaint,  where,  as 
we  have  steted,  it  is  alleged  that  plaintiff 
was  a  holdw  in  due  course.  The  defense  of 
these  pleas,  thus  limited,  might  have  been 
shown  under  plea  A.  which  went  to  the  jurj'. 
But  that  was  not  the  Idea  of  theite  pleas,  nor 
could  defendant  'have  had  the  benefit  of  it 
under  plea  A.  However,  as  we  have  Indicat- 
ed, It  was  error  to  sustain  demurrers  which 
failed  to  point  out  the  real  obJectI(m  to  the 
pleas. 

[6,  t]  By  Its  last  amendment  of  plea  14, 
as  appears  from  the  ameudment  shown  at 
tli£  bottom  of  piige  Ht  of  the  transcript,  that 
plea  was  left  without  averment  of  facta.  No 
error  can  be  predicated  of  the  ruling  which, 
by  sustaining  a  demurrer,  eliminated  this  so- 
called  plea  from'  the  record.  Or,  If  appellant 
would  Insist  upon  error  In  the  ruling  against 
its  original  plea  14 — the  assignment  does  not 
say  whidi  ruling  It  Intends  to  draw  Into  ques- 
tion— It  can  tabe  nothing  thereby,  for  the 
reason  that  proof  of  the  Identical  facts  might 
have  been  made  under  plea  X,  on  which  Issue 
was  joined.  Appellee  cites  authorities  (Jor- 
dan V.  Collins,  107  Ala.  572,  18  South.  137; 
Ji'lrst  National  Bank  v.  Winchester,  119  Ala. 
168,  24  South.  351,  72  Am.  St  Rep.  804;  1 
Oook  on  Corporations,  p.  12)  to  the  point  that, 
no  question  of  public  policy  or  statutory  man- 
date Intervening,  a  corpwation,  that  Is,  all 
Its  shareholders,  may  agree  to,  and  render 
binding  acts  of  officers  and  agonte  which  are 
ultra  vires,  acte  without  the  charter  powers; 
and  Budi  acts,  when  done  without  authoritr, 
may  be  ratified  and  validated  by  the  share- 
holders, and  sudi  ratification  may  be  by  si- 
lent acquiescence  on  their  part;  but  tiie  In- 
tentioD  ot  the  idea  Is  to  raise  a  question  as 
to  those  powera  of  the  corporation  wbich 
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are  to  Im  Implied  from  tbe  face  of  its  artides 
of  Incorporation.  If  appellee  Intended  to 
JDSUI^  on  the  theoT7  of  the  anthorltles  men- 
tioned abOT^  it  occurs  to  ns  th^  in  the  state 
of  the  antecedmt  ple^dlnft  it  should  hare 
brought  forward  the  facts  by  replication. 

[7]  We  take  the  gist  of  plea  16  to  be' that 
d^endant  was  an  accommodation  maker  of 
the  notes  sued  on,  of  wbldi  fact  plaintiff  had 
knowledge,  and  that  "after  the  time  plaintiff 
obtained  said  knowledge  sold  Turner  Electric 
Supply  Company  bad  on  deport  with  plain- 
tiff suffldent  money  or  funds  of  Turner  Elec- 
tric Supply  Company  with  which  to  fully 
satisfy  said  note,  which  said  money  was  sub- 
ject to  the  payment  of  said  not©,*'  Tills  plea 
waa  designed  to  assert  the  proposition  of 
Tatum  V.  Commercial  Bank  &  Trust  Oo.,  1S3 
Ala.  120,  69  South.  508,  L.  R,  A,  19100,  767, 
namely  that  a  bank  holding  a  note  Indorsed 
to  It  by  the  payee  knowing  that  It  was  made 
for  the  payee's  accommodation,  and  falling, 
upon  the  note's  falling  due,  to  apply  to  its 
payment  enough  of  the  payee's  deposit  to  pay 
the  note,  thereby  discbarges  the  accommoda- 
tion maker,  and,  as  for  any  objecticm  taken 
by  the  demurrer,  we  are  unable  to  see  that 
the  plea  does  not  state  a  good  defense.  This 
was  a  plea  In  confession  and  avoidance, 
and  the  defendant  had  not  the  advantage  of 
It  elsewhere  or  otherwise.  The  court's  rul- 
ings on  the  evidence  seem  to  Indicate  an  opin- 
ion that  the  defense  was  not  available  In  any 
event.  We  are  not  clear  as  to  that,  for  the 
court  may  have  been  of  the  opinion  that  the 
evidence  failed  to  show  that' any  of  the  notes 
were  made  for  accommodaticm;  but,  however 
that  may  have  been,  rulings  on  the  evidence 
cannot  help  the  rulings  on  the  pleading.  The 
same  defense  was  set  up  in  plea  18,  to  which, 
as  amended,  demurrer  was  sustained. 

Other  assignments  of  error  need  not  be 
considered,  since  it  is  clear  that  the  plead- 
ings will  be  recast 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
GARDNER,  JJ..  concur. 


HAOAN  BROS,  et  aL  v.  BEATT.   (B  Dlv.  707.) 

(Supreme  Court  of  Alabama.    May  9,  1918. 
On  Rehearing.  June  6, 1918.) 

1.  ACKNOWUDOUENT  4=»18— NOTABDEft— POW- 

EBS. 

A  notary  Is  without  power  to  take  an  ac- 
knowledgment out  of  his  county. 

2.  ACSNOWXfDQMEHT  «S>62(1)  —  NOTABIBS  ~ 

PowKBS— Questions  or  Fact— Evidence. 
Although  acknowledgment  purports  to  have 
hf^o  taken  in  one  county,  it  can  be  shown  by 
parol  that  notary  took  the  acknowledgment  In 
another  county. 

Ai^»eal  from  Circuit  Court,  Ooosa  County ; 
A.  H.  Alston,  Judga 
Bill  to  qnlet  title  by  T.  J.  Beaty  against 


Bagan  Bros,  and  othws..  Jo^ment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Gea  A.  Sorrell,  of  Alexander  City,  for  ap- 
pellants. Felix  L.  Smith,  ot  Rockford,  for  ap- 
pellee 

McCLELLAN,  J.  The  original  bill  was  fil- 
ed by  Beaty.  appellee,  against  the  appel- 
lants. It  sought  to  quiet  the  title  of  the  com- 
plainant to  certain  lands  In  Coosa  county. 
Ala.  Code,  I  5443  et  seq.  The  defendants  (ap- 
pellants) propounded  their  claim  that  thej- 
held  a  mortgage  on  these  lands,  executed  by 
complainant  and  his  wife  to  them.  The  an- 
swer was  constituted  a  cross-bill,  and  fore- 
closure of  the  mortgage  was  prayed.  The- 
court  awarded  the  omiplalnant  relief  by  can- 
celing the  Instrument  asserted  through  the- 
answer,  and  this,  on  the  ground  that  the  in- 
strument was  not  efficiently  executed,  therp 
being  no  valid  admowledgment  glvea  or 
taken. 

[1, 2]  ^nie  Instrument  In  question  purported 
to  mortgage  lands  lying  In  Coosa  county,  Ala. 
The  complainant  and  his  wife  resided  on  this 
land  at  the  time  the  lnstrum«it  Is  said  to 
have  beea  allied.  It  was  a  homestead.  It 
conld  not  be  validly  sobjected  to  mortgage 
without  the  separate  acknowledgmoit  tjj  the 
wife  of  the  execution  of  the  -  Instnmient 
C^e^  I  4161.  The  certificate  of  acknowledg- 
mmt  on  the  paper  purports  to  be  a  memorial 
by  an  c^lcer  authorized  to  tate  adtnowledg- 
ments,  via.  a  notary  publl<^  of  an  acknowledg- 
ment given  and  taken  In  Talladega  county, 
Ala.  Tbe  officer  so  certifying  was  autborlE- 
ed  to  take  acknowledgments  in  Talladega 
county,  Ala. ;  but  he  had  no  power  or  authori- 
ty to  take  aitoowledgments  In  Coosa  county, 
Ala.  It  Is  settled  here  that  an  officer  au- 
thorized to  take  and  certify  acknowledgments 
In  one  county  Is  without  power  to  take  an 
aclmowledgment  In  another  county.  "The 
Jurisdiction  of  an  c^cer,  elected  and  appoint- 
ed, is  local.  It  is  confined  to  the  territorial 
area  for  which  he  is  commissioned.  Within 
that  territorial  area,  whether  large  or  raiall, 
he  can  perform  official  functions.  Outside  of 
It,  he  is  a  private  person,  having  no  official 
power  or  Jurisdiction.  An  act  done  by  him 
beyond  the  boundaries  of  his  local  Jurlsdlc- 
titm,  no  matter  how  formal  he  may  make  it 
appear,  is  sheer  usurpation,  having  no  official 
validity."  Edinburg  Mortgage  Co.  v.  Peoples. 
102  Ala.  241,  244.  14  South.  656 ;  New  Ekig- 
land  Mortgage  Co.  v.  Payne,  107  Ala.  578,  18 
South.  164 ;  Ralney  v.  Bidgeway,  151  Ala.  532, 
43  South.  843 ;  Cbatt,  etc..  Asa'n  v.  Vaught. 
143  Ala.  389,  89  South.  21S ;  Thompson  v. 
Mortgage  Co.,  110  Ala.  400,  407,  40a  18  South. 
315,  55  Am.  St  Rep.  29;  American  Mortgage 
Co.  V.  King,  105  Ala.  358.  360,  16  South.  889. 
If  the  acknowledgment  certified  as  having 
been  g\ven  and  takra  In  TaUadega  county  was 
not  there  ^ven  and  taken,  but  waa.  In  foot, 
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nndertaken  to  be  ^feeted  tn  Coosa  county  by 
tbe  offloer  only  auOiorlzed  to  take  acknowl- 
fdsmentB  In  Talladega  eaaaty,  tbere  was  no 
TsUd  acknowledgment  taken,  fbe  notary  pub* 
Ur.  i«rportlng  to  certify  that  a  regular 
ackDowledgmmt  was  given  and  taken,  bdng 
without  Jurisdiction  or  power  to  take  an  bc- 
knowledgment  tn  Ooosa  county.  The  Issue 
wu  one  of  fact,  and  parol  eridence  was  ad- 
missible to  show  the  entire  abseoce  of  Jurls- 
dlcdoD  cMi  the  part  of  the  notary  public  to 
take  tbe  purported  ackDowledgment  In  Coosa 
WHinty.  Butler  t.  Hill,  190  Ala.  576,  67 
South.  260,  and  dedsltms  therein  dted.  The 
court  bdow  decided  this  issue  of  fact  In  far 
TOT  of  the  complainant.  A  careful  review 
tnd  consideration  of  the  whole  evidence  con- 
firms the  correctness  of  the  conclusion  at- 
tained in  the  trial  court  It  Is  unnecessary, 
as  well  as  otherwise  undesirable,  to  recite  the 
evidence  bearing  on  the  issue  stated.  Since 
the  only  a<*nowledgnient  of  the  execution  of 
tlds  mortgage  undertaken  to  be  made  or  giv- 
en by  Beaty  and  wife  was  In  Coosa  county, 
the  iDstrument  Is  void,  for  want  of  a  valid  ac- 
knowledgment 

The  decree  la  aiBrmed. 

Affirmed. 

ANDBRSON,  0. 3.,  and  fiATRB  and  OABIN 
NER,  J  J.,  concur. 

On  Rehearing. 

UcOUELXJi.'S,  J.  It  la  Insisted  In  suj^rt 
of  the  aniUcatlon  for  rehearing  that  In  at- 
taining tbe  ccmclnslon  to  affirm  Ihe  decree 
proper  effect  could  not  have  been  ^rm  to 
the  i^iaae  of  tbe  resptmdents*  evidence  tend- 
ing to  Bhow  ibat  the  mwtgage  in  question 
was  re^ecuted  In  Talladega  county,  ac- 
knowledged before  tli^  notary  who  was  au- 
thMised  to  take  and  certify  acknowledg- 
ments in  Talladega  ooonty.  This  phase  of 
respondents*  evidence  was  nelttaer  overlocAed 
nor  Its  probative  effect  at  all  minimized. 
Our  CDnclu8i<m  on  the  dominant  Issue  of  fftct 
comprebMided  due  consideration  of  that 
phase  of  the  evidence.  The  mortgage  bears 
but  one  a(^owledgment  No  effort  at  re- 
admowledgment  <Hees  v.  Hodges,  78  South. 
8!^,  86,  and  cases  there  dted)  appears  to  have 
been  made.  The  certificate  shown  with  the 
DKwtgage  was  dated  NoT«nber  12, 1014.  The 
whole  evid«ice  proves  that  on  November  12, 
1914,  Beaty  and  his  wife  were  at  their  home 
In  Goosa  county,  not  in  Talladega  county,  and 
that  on  that  date,  the  true  date,  tbe  notary 
took  the  only  acknowledgment  disclosed  by 
the  instrument  as  reproduced  In  the  record 
before  this  court  Beaty  and  his  wife  testi- 
fied that  there  was  no  effort  at  acknowledg- 
ment, or  a  reacknowledgment  of  the  mort- 
gage. In  Talladega  county,  either  before  or 
atter  the  amount  of  the  mortgage  was  chang- 
ed from  $1,260  to  WOO.   Of  course,  If  the 


mortgage  had  been  at  any  time  effectually  ac- 
knowledged In  Talladega  county— wherein 
tbe  notary  had  jurisdiction  to  take  and  cer^ 
tlfy  acknowledgments— the  Instrument  would 
have  been  effective:  but  the  cimdaslwi  of 
fact  tbe  whole  evldimce  aeems  to  us  to  re- 
quire la  that  tbere  was  but  one  effort  to  take 
and  certify  an  acknowledgment  of  this  mort- 
gage, and  that  was  in  Goosa  county,  not  Tal- 
ladega county. 
The  application  is  overruled. 

ANDERSON,  a  J„  and  fiATBB  and 
OARDNBR.  JJ.,  concur. 


NORTHBRN  AIi&BAHA  RT.  CX>.  T. 
HARPBR.    (6  Div.  724,) 

(Supreme  Court  of  Alabama.    May  30,  1918.) 

1.  Masteb  Sbbvant  «=>25S(1S)— Injubt 
TO  Servant— Pleadinq—Coicplainiv-Suf- 
FicMNCT  OF  Count. 

A  coant  in  a  complaint  settdog  up  a  eaase 
of  action  under  Employers'  lAalnlity  Act,  subd. 
3,  based  on  Degligenae  in  givijig  an  order  to 
plaintiff  to  propel  a  band*  car  over  a  crooked 
track  containing  a  high  trestle  when  a  train 
was  due  to  pass,  held  sufficient  to  show  breach 
of  duty  to  i^aintiff  and  damages  proximately 
caused  by  such  breach. 

2.  Mabisr  and  Sbbvaht  ^258(10)— Ihjubt 

TO  SUTANT— OoifPi:.AIIIT^PUBADnr&--8UF- 
FICIBNGT  OF  COITNT  BY  REVEBENCB  TO  OTII- 

BB8. 

Where  eadi  of  five  counts  of  a  complaint 
dearly  and  specifically  shows  which  of  the  five 
subdivisions  of  the  Employers'  Liability  Act  it 
is  framed  under,  and  parts  of  each  merely  fol- 
low the  statute  in  alleging  negligence  without 
particulariBinK  the  negligMit  act,  eucb  general 
allegations  wul  be  referred  to  other  allegations 
charging  specific  acts  of  actkmatde  negfigwee. 

3.  Mabteb  and  Sekvant  «s»204(3>— Assimp- 
TioN  OF  Risk— Bmploteks'  Liabilitt  Act. 

Under  the  Employers'  Oability  Act,  a  serv- 
ant does  not  assume  the  risks  incident  to  the 
negligence  of  a  foreman  or  person  to  whose  or- 
ders he  is  hound  to  conform  or  of  a  person  in 
charge  of  a  locomotive,  etc. 

4.  Masteb  and  Servant  «=>228(1)— Ekplot- 

EB8'  LlABILITT  ACT— CONTBIBTJTOBT  NEGLI- 
.  OBNCE. 

The  Employers'  Uability  Act,  whUe  abolish- 
ing assumption  of  risk,  did  not  abolish  the  de- 
fense of  c(Hitributory  negligence. 

5.  Master  and  Sbbvant  ^s>2M(1)— Ehplot- 
EBs'  Ijubiutt  Aof— Vouhti  Noh  Fit  In- 
juria. 

The  Iknployers'  Liability  Act,  abolishing 
assumption  M  risk,  did  not  abolish  the  doctrine 
of,  "Volenti  non  fit  injuria"  or  its  application 
to  negligeoce  cases  by  a  servant  against  master. 

Appeal  from  Circuit  Court,  Winston  Coun- 
ty;  T.  I*  Sowell,  Judge. 

Action  by  Henry  Harper  against  tbe  North- 
em  Alabama  Railway  Company.  Judgment 
for  plalntlffi  and  defraidant  appeals.  Af- 
firmed. 

J.  H.  Bankhead,  Jr.,  of  Jasper,  for  aivel- 
lant  B.  Ij.  BlantoD,  of  Hal^llle^  for  ap- 
pellee. 

MAYFtELD,  J.  The  aM>eal  is  on  the  rec- 
ord proper;  there  bdng  no  bill  of  exceptlona 
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BrroiB  are  asetsned  ftod  aivned  aa  to  ttie  orer- 
ruling  of  demurrers  to  counts  2,  H,  and  6  of 
the  complaint,  and  as  to  tike  sustaining  of  a 

demurrer  to  idea  4. 

[1]  Count  2  Is  Intended  to  state  a  cause  of 
action  under  subdivision  three  of  the  Ekaploy- 
ere'  Uablllty  Act  (Code  1907,  |  391(9,  based 
on  the  n^llgence  of  an  order  given,  to  plain- 
tiff by  his  foreman  commanding  him  to  propel 
a  hand  car  or  lever  car  along  the  railroad 
track,  which  wa«  very  crooked  and  over  high 
trestles,  when  the  foreman  knew  or  ought  to 
hare  known  of  the  approach  of  a  train  of  cars 
on  the  same  track. 

Count  6  is  intended  to  state  a  cause  of  ac- 
tion under  the  seccHid  aubdlvlslon  of  the  same 
statute,  conqilalnlug  of  the  negligence  of  the 
same  perstm,  as  that  of  one  Intrusted  by  the 
master  with  superintendence,  who,  while  in 
the  exercise  of  such  euperlotendence,  negli- 
gently ordered  plaintiff  to  propel  the  car 
under  substantially  the  same  conditions  as 
those  stated  in  count  2. 

Count  6  Is  Intended  to  state  a  cause  of  ac< 
tlon  under  subdivision  5  of  the  same  act,  al- 
leging that  the  for^an  was  in  charge  or  con- 
trol of  the  hand  csCr  or  lever  car,  and  charg- 
ing negligence  in  his  having  the  car  propelled 
along  the  railroad  track  under  conditions 
,  substantially  the  same  as  those  alleged  In 
count  2. 

Some  of  the  allegations  In  count  2,  after 
Rtetlng  that  the  railroad  track  at  or  about 
the  point  of  the  accident  was  very  crooked 
and  on  high  trestles,  and  the  fact  that  a 
train  of  cars  was  about  to  meet  the  hand  car 
on  the  same  track,  alleged,  among  many  other 
things: 

"Ttiat  said  Wilson  at  the  time  well  knew  that 
his  orders  or  directions  were  caasiog  said  lever 
or  hand  car  to  be  operated  over  said  road  on 
time  of  an  approaching  train  going  in  the 
opposite  direction,  and  he  knew  of  uie  condition 
of  defendant's  railroad  between  said  points  above 
described  that  made  it  dangerous  to  those  on 
said  car  to  so  operate  it,  aod  he  also  knew  of 
plaintiff's  disadvantageons  and  perilous  position 
on  said  car  at  the  time,  bot,  DOtwithstaDdmg  tbis 
knowledge  of  facts  and  omditions,  and  without 
taking  proper  precautions  to  avrad  the  reason- 
able and  probable  consec^uencea  of  injury  to  this- 
plaintiff  occasioned  by  his  actitm,  which  was  his 
Auty,  he  negligently  ordered  or  directed  this 
plamdff  to  assist  in  pn^elling  said  car  over 
said  laece  or  part  <}t  said  railroad,"  etc. 

Count  2  concluded  as  follows: 

"And  plaintiff  avers  that  he  suffered  said  in- 
juries and  consequent  damagee  by  reason  and 
as  a  proximate  consequence  of  the  negligence  of 
a  person  in  the  service  or  employment  of  the 
defendant,  viz.  the  said  Wilson,  to  whose  orders 
or  directions  plaintiff,  at  the  time  of  his  injury, 
was  bound  to  conform,  and  did  c<mfonn,  and 
that  his  said  injuries  resulted  from  his  having 
BO  conformed." 

This  count  we  hold  to  be  sufficient,  under 
uniform  rulings  of  thia  court.  The  decisions 
are  too  numerous  to  require  citation  or  ref- 
erence thereto.  The  annotations  to  this  sec* 
tlon  of  the  Code  will  show  many  of  them. 

E^ch  count  of  the  complaint  alleges  facts 
which.  If  true,  show  a  dn^  owing  plalntUf  by 
the  defendant  and  a  breach  of  such  duty  by 


the  .defendant,  or  by  Its  affenti  fbr  whose 
acts  it  must  reqwud,  and  then  alleges  that 
the  damages  suffered  were  proximately  caus- 
ed by  the  negllgmce  stated. 

[2]  Each  of  the  counts  also  clearly  and  spe- 
cifically shows  whidi  of  the  Ave  subdivisions 
of  the  act  it  is  framed  under.  In  other  words, 
after  stating  the  facta  which  create  the  duty 
and  show  a  breach  thereof,  it  follows  tlie 
exact  language  of  the  statute  in  the  particu- 
lar Bubdivislon  to  whi(di  it  Is  to  be  referred. 
Neither  count  Is  subject  to  the  objection  that 
It  does  not  show  the  particular  negligence 
complained  ot  While  there  are  parts  of  each 
count  which  merely  follow  the  statute,  in  al- 
le^ng  negllg«ice,  without  showing  any  par- 
ticular act  or  omission  constituting  negli- 
gence, such  general  allegations  will  be  refer- 
red to  other  allegatloDS  which  do  charge 
specific  acta  of  negligence  constituting  breach- 
es of  a  duty  owing  by  defendant  to  plaintU^ 
or  actionable  negligence.  Neither  count  la 
subject  to  any  defect  pt^ted  out  by  any  one 
of  the  TarlouB  ^unds  ot  demurrer,  and 
hence  there  was  no  error  In  the  ruUnga  on 
the  demurrer. 

P-S]  Plea  4  was  not  a  good  answer  to  any 
one  of  the  three  connts,  2,  6,  and  6.  The  de* 
f«i8e  attempted  to  be  set  np  ther^  was 
that  plaintlfl  had  assumed  the  risks  conse- 
quent upon  the  n^llgence  of  the  foranan 
or  superintendent  To  allow  this  defense 
would  annul  the  statute  under  whldb  the  ac- 
tion Is  brought  As  has  been  r^atedly  re- 
affirmed by  thia  court,  the  object  and  effect  of 
the  statute  was  to  change  the  common  law  to 
this  extent;  that  is,  to  take  away  this  defense 
which  the  master  had  at  the  common  law. 
The  statute  In  legal  effect  says  that  as  for  the 
negligence  of  the  particular  servant  or  class 
of  servants  mentioned  In  the  particular  sub- 
division, under  the  conditions  ^clfled,  the 
fellow  servant  injured  In  consequence  thereof 
does  not  assume  the  risk  thereof,  as  he  did 
at  common  law,  but  that  the  common  master 
of  botli  shall  be  liable  to  the  Injured  servant, 
just  as  If  the  latter  were  a  stranger,  and  not 
a  servant  This  statute  Impressed  with  this 
onstruction,  however,  as  has  berai  often  held, 
does  not  abc^lsh  the  doctrine  of  the  contribu- 
tory n^llgenoe  of  the  Injured  servant,  nor 
abolldi  the  doctrine  "Vdratt  noa  fit  Injuria" 
or  the  application  thereof  to  neffUgeuce 
cases  by  servant  against  mastw.  An  employA 
in  sa^  cases  may  be  guilty  of  sudi  oontribu- 
tory  negligence  aa  will  bar  his  recovery ;  but 
he  does  not  assume  the  risks  Inddait  to  the 
negligence  of  the  superintendent,  or  of  a  per- 
son to  whose  orders  he  was  bound  to  conform 
and  did  conform,  or  of  a  person  In  charge  and 
control  of  a  locomotive,  engine,  car.  etc  Re- 
no's BmpL  Llab.  Act,  190.  The  case  of 
Brl^  T.  Tennessee  Co,  163  Ala.  237,  00 
South.  1025,  is  overruled,  in  so  far  as  it  holds 
that  an  assumption  of  risk  Is  a  good  defmse 
as  against  the  n^ltgence  made  actionable  un- 
der subdivisions  2,  3,  and  S  of  the  Employ- 
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OS*  UabUitT  Act  L.  &  N.  R.  R.  Ca  t.  Hand- 
ler. 174  Ala.  508,  S6  Soatb.  539;  Gainer  t. 
Sontliem  Railway  Co.,  Ifi2  Ala.  186. 44  Soath. 

«52. 

Hie  plea  was  evidently  not  Inteaded  to  be 
a  plea  of  cmtribntory  negligence,  nor  ia  It 
sufficient  in  Its  aveiments  to  set  up  a  defense 
under  tbe  doctrine  of  **Vol^tl  noa  fit  Inju- 
ria." 

Affirmed. 

ANDERSON,  O.  J.,  and  SOHBRVIU^B  and 
THOMAS,  33.,  concur. 


HARTFORD  SIRS  INS.  GO.  T.  BANNIS- 
TER.  (0  Dir.  720.) 
(Boprane  Gourt  of  Alahaiin    May  16,  1918. 
On  Rebearin;,  June  20,  1918.) 

1.  Damages  «s>199— JUDaVEirr  bt  Dktattlt 
—Intervention  of  Jxtbt— Statdtk. 

Suit  on  fire  iwlicy  is  not  a  case  in  whidi 
coart  iB  aatfaorized,  by  Code  1907,  §  6S56,  to 
ascertain  anjoont  of  plaiutUTs  demand,  and 
reader  Jndsment  therefor,  in  caae  of  dwault, 
vitboQt  Interrentirai  of  jiuy. 

2.  JoET  «=>28{3)  —  Deuand  toe  Tbial  — 
Withdeawal  Without  Consent— Statdte. 

Under  Acts  1916.  pp.  940,  where  de- 
fendant in  default  did  not  coasait  to  plaintiff** 
withdrawal  of  d«Diand  for  trial  by  jury,  action 
ti  conrt  In  entaing  judgment  for  plaintiff  witb- 
ODt  Interrenticni  of  3ury  wag  erroneous ;  plain- 
tiff's waiver  «^  Joxy  trial  b^pg  ineffectual. 

On  Rehearing: 

3.  AFPEAI.  AKD  EftBOB  «=>11S0(1)— Revbbsai. 
—Effect. 

Rerersal  of  Ju^ment  for  plaintiff,  entered 
hj  court  after  defendant's  default  without  in- 
tervention of  jun^  defendant  not  having  con- 
•ented  to  j^laintifra  withdrawal  of  demand  for 
jury  tri^  is  effective  only  to  remand  cause  for 
execution  of  proper  writ  at  inquiry  for  aacw- 
talnment  of  damafles  by  Jury,  and  does  not  set 
•nde  default. 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty; o.  Kyle,  Judge. 

Suit  1^  W.  E.  Bannister  against  the  Hart- 
(Md  £lre  Ineurance  Company.  From  Juds- 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Tillman,  Bradley  &  Morrow,  of  Birming- 
ham, and  Roy  M.  Sterne,  of  New  York  City, 
for  appellant  A.  A.  Griffith  and  F.  B.  St 
John,  both  of  Cullman,  for  ap[>ellee. 

80MERyiLL£,  J.  Appellee  sued  appellant 
on  a  fire  insurance  p(^ky,  and  indorsed  on 
the  sumoMHis  and  complaint  a  demand  for 
trial  by  Jnry. 

Tbe  Judgment  entry  recites: 

"ThereupoD  tbe  defendant  *  *  •  comes  not 
bet  makes  defanlt  And  a  jury  trial  being  waiv- 
ed bf  the  ^aintiff  in  this  cause,  and  aame  being 
considered  by  the  court,  the  court  proceedg  to 
aaeertain  the  amount  of  plaintiff's  damsfrea, 
which  tbe  court,  by  competent  evidence,  ascer- 
tains to  be  fifteen  hundred  dollars" 

— aud  }adgm«it  was  rwdered  accordingly. 

The  bill  of  exertions  shows  that  the  plain- 
tiff. In  open  court  waived  a  trial  by  jury  be- 


fore the  complaint  "Wia  read  to  the  court 
The  record  nowhere  shows  that  the  defend- 
ant waived  trial  hy  Jury,  or  consented  to  tbe 
plalntiCTs  withdruwal  of  his  demand  there- 
for. 

[1 ,  t]  This  is  not  a  case  In  which  the  court 
is  authorized  by  statute  <Code,  (  9356)  to  As- 
certain the  amount  of  the  plaintiff's  demand 
and  render  Judgment  therefor  without  the 
Interventioa  of  a  Jury.  Manhattan  Fire  Ins. 
Co.  y.  Fowler,  76  Ala.  872;  Hcnne  Frotoctlon 
Co.  T.  Caldwell,  85  Ala.  607,  5  South.  838. 
Unlees  a  Jury  was  waived  by  the  parties,  the 
action  of  the  court  In  this  case  was  dearly 
erroneous.  When  either  party  demands  a 
trial  by  Jury,  the  demand  camiot  be  with- 
drawn without  the  consent  ot  the  other  party. 
General  Acts  lOlS,  MOl  And  we  have 

expres^  that  this  role  applies  to  a  de- 
fendant who  is  in  aefhnlt  Ex  parte  Florida 
Nursery  A  Trading  Co.,  77  South.  801. 

PlBlntifl's  waiver  of  a  Jury  trial,  defendant 
not  oonsoitlng,  was  therefore  whidly  In^ec- 
tnal,  and  the  Judgment  was  erroneous. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  MATFIELD  and 
THOMAS,  JJ.,  concur. 

On  R^iearlng. 

SOMBRVIDLE.  J.  [9}  The  Judgment  of 
reversal  In  this  cause  is  effectlre  only  tor 
the  purpose  of  remanding  the  cause  for  the 
executlMi  of  a  prot)er  writ  of  Inquiry  for  the 
ascertainment  of  damages  by  a  Jury.  It 
does  not,  and  could  not  set  aside  tbe  defanlt 
in  the  trial  court— a  matter  that  la  not  before 
us  on  this  appeal.  Koosa  &  Oo,  r.  Wartcn, 
158  Ala.  496,  48  Sooth.  644. 


WOODSTOCK  OPERATTNO  CORPORA- 
TION V.  QUINN.   (7  Div.  982.) 

(Supreme  Court  of  Alabama.   June  20,  1918.) 

1.  InmKonoir  «=»48— PxaFEnrAir-TBSsPABS 
— Ivbefabable  Trjuet. 

Where  irreparable  injury  is  being  sustained 
bj  complainant  through  the  continuous  throw- 
ing of  lock  and  other  d^ils  on  his  grounds,  and 
anch  treqmas  is  a  ctrntlnuing  one,  for  whidi 
the  law  furnishes  no  adequate  remedy,  injunc- 
tion will  be  made  perpetual. 

2.  iNjrNcnoN  «=s>86(2)— Trru  to  Maintain 
Suit. 

In  suit  to  enjoin  defendant  from  blasting  or 
hurling  rocks  over  and  oo  lands  of  complainants, 
if  title  to  landa  in  qaestion  ia  in  dispute,  and 
complainant  has  not  taken  ateps  in  pr(^>er  forum 
to  MAablish  his  title,  relief  will  not  be  granted. 

3.  Injunction  «»114(l)—pAaTtEs— Tenant. 

In  suit  to  enjoin  defendant  from  blasting  or 
hurling  rocks  over  and  on  complainant'a  land, 
complainant's  tenant  was  a  party  beneficially 
interested,  and  could  be  joined,  ao  that  a  com- 
plete decree  might  be  rendered. 

4.  Injunction  <^35{1)  —  Pasties  Entitlej> 
to  Sue. 

T^ie  right  of  injunction.  If  It  accrued  to  the 
complniiiant  landlord,  grew  out  of  hia  duty  to 
maintain  an  undisturbed,  uninterrupted  posses- 
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(Ala. 


Bion  in  hu  tenant,  freed  from  the  blutiiv  <9era- 
tions  of  wbidi  otwaplaint  is  made. 
6.  Ivrunonos  «S9136— Discbetion. 

Granting  or  lefoBinx  a  temporarr  writ  of 
injuncti(»  is  largely  a  matter  of  aound  judical 
discretion,  depending  up<m  the  particular  facta 
of  each  case. 

6.  Appeal- AHD  Bbbob  «=9054— DiBOnnoN— 
TnuFORAET  Injunction. 

Granting  or  refuting  a  teminraEy  irrit  of 
injunction,  ilQioogh  la^dr  dlamtitniujr,  is  re- 
viewable. 

7.  Injunction  «=»136(3)— Discbbtion. 

In  ezracising  discretiML  in  granting  or  refus- 
ing an  injonction,  the  court  will  balance  the 
probable  resulting  damages  to  the  respectiTe  par- 
ties. 

8b  iNJtTNCTION  «S»1&— DlBCEETION. 

Jurisdiction  o£  court  of  equitr  to  prevent 
trespass  on  land  by  injunction  will  take  account 
of  the  financial  status  ot  defendant,  as  bearing 
on  his  ^^ty  to  respond  in  damages  when  the 
nature  o€  tbo  trespass  i^  not  irr^aratde. 

Appeal  frun  CXrcnlt  Court,  Etowah  Goon- 
ty;  J.  B.  Blackwood,  Judge. 

BUI  by  A.  H.  Qnlnn  against  the  Wood- 
stock Oporatli^  Corpmration.  Decree  for 
cmudainant,  and  defendant  ideals.  Re- 
versed and  remanded. ' 

Knox,  Acker,  EMzon  &  Sterne,  of  Annlston, 
for  appellant  CulU  &  Martin,  of  Oadsd^ 
for  apptile&  ■ 

THOUAS,  J.  The  bill  was  to  en](^n 
Woodstock  Operating  CorpMatton  from 
blasting  or  hurling  any  rock  or  otber  debris 
over  and  on  the  lands  of  complainant,  and 
for  damages  theretofc^e  stastalned  from  said 
cause. 

[1]  If  the  fects  averred  disclose  that  ir- 
r^rable  Injury  Is  being  sustained  by  com- 
plainant throu^  the  conttnomiB  throwing 
of  rock  and  other  debris  on  complainant's 
grounds,  and  that  such  trespass  Is  a  ctmtlnu- 
ing  one  for  which  the  law  furnished  no  ade- 
quate remedy,  the  injunction  wUl  be  made 
perpetual.  Mobile  Co.  t.  Kuapp,  75  South. 
881 ;  Cent.  Iron  &  Coal  Co.  v.  Vandenheuk, 
147  Ala.  546,  41  South.  145,  6  L.  R.  A.  (N. 
S.)  670,  119  Am.  St.  Rep.  102,  11  Ann.  Cae. 
346;  Cent  Iron  &  Coal  Oo.  v.  Addingt<m,  150 
Ala.  677,  43  South.  1018;  Bessemer  Coal, 
Iron  &  Land  Co.  t.  Doak,  152  Ala.  166,  44 
South.  627,  12  L.  R.  A.  (N.  S.)  389;  Hitt 
Lumber  Co.  v.  Oullman,  etc.,  189  Ala.  13,  17, 
66  Sooth.  720;  Wadsworth  t.  Goree,  96  Ala. 
227,  10  South.  848. 

[2]  If  the  title  to  the  lands  In  question  Is 
In  dispute,  and  complainant  has  not  taken 
steps  in  a  proper  forum  to  estabilah  his  ti- 
tle, relief  will  not  be  granted ;  for  In  such  a 
case  a  court  of  equity  has  not  the  jurisdic- 
tion "to  take  property  from  the  possession 
of  one  party  and  put  It  In  the  possession  of 
another."  Fair  v.  Cnmmings,  72  South.  389; 
Yellow  Pine  Ex.  Co.  v.  Sutherland,  141  Ala. 
664,  37  South.,922;  Chappell  v.  Roberts,  140 
Ala.  324,  37  South.  241;  Mobile  Co.  v. 
Knai^,  suiffa. 

The  sworn  answer  ot  respondent  denies 


that  cmnj^alnant  Is  the  owner  of  the  land  In 
question,  and  that  he  Is  In  possession  of  the 
same.  Tbi6  aTermoit  Is: 

*'It  avers  that  a  portion  ot  said  tract  of  land 
described  in  the  second  paragraph  is  In  posses- 
sion of  the  detoidant  under  a  claim  ot  owner- 
ship, and  it  avers  that  the  defendant,  and  those 
under  whom  it  claims,  has  had  possession  of  a 
portion  of  said  tract  of  land  for  a  long  period 
of  time,  to  wit,  for  more  than  ten  years.  An- 
other portion  of  said  tract  described  in  the  sec- 
ond paragraph  is  in  possesion  of  the  Louisville 
dc  NashvUle  Railroad  Company ;  said  company 
having  tracks  laid  upon  said  land  upon  which 
it  operates  its  trains  at  frequent  Intervals.  The 
remaining  portion  of  said  land,  or  that  part 
thereof  adjoining  the  operations  of  the  defend- 
ant was,  at  the  time  of  the  filhig  of  this  bill 
of  complunt  in  the  possession  of  one  R.  O.  Jelks, 
to  whom  the  complainant  had  leased  said  land, 
or  aome  part  thereof,  for  the  year  1917,  for  agri- 
cultural parposee,  and  that  the  said  R.  O.  Jelks 
had,  at  the  time  ot  the  filing  of  the  ImU,  and 
has  now,  a  crop  growing  on  tfuit  portion  of  said 
land  near  the  <verationB  of  iSie  aefosdant" 

In  the  affidavits  on  whidi  submission  was 
had  for  complainant  Mr.  Jelks  says  that  he 
is  in  possession  of  a  portion  of  the  -lands, 
except  that  part  "lying  between  the  two 
railroad  tracks,"  and  did  not  lease  same  to 
affiant.  In  his  affidavit  complainant  admits 
rolling  to  said  tenant  (with  delivery  of  Its 
possession)  the  lands,  except  that  part  "ly- 
ing between  the  two  railroad  tracks,"  but 
avers  that  he  expressly  reserved  all  that 
land  so  lying  "for  the  purpose  of  buildli^ 
bouses,"  and  states  that  there  Is  no  crop 
growing  on  said  part  of  said  40,  and  that 
lumbCT  had  been  ordered  to  be  placed  on 
said  40  for  the  purpose  of  erecting  houses 
thereon.  The  extent  or  area  of  the  tract  of 
land  "lying  between  the  two  railroad  tracks" 
is  not  shown  In  the  pleading. 

[3}  The  tenant  is  a  party  beneficially  In- 
terested, and  may  be  joined  as  a  party  for 
Injunction  (not  for  damages),  in  order  that  a 
complete  decree  may  be  rendered.  14  R.  G. 
L.  827. 

[4]  Objection  on  the  ground  of  misjoinder. 
It  has  been  held,  vrill  not  of  itself  stand  in 
the  way  of  an  Injunctlcm.  Hlnctaman  v. 
Paterson  Horse  Railroad  Co.,  17  N.  J.  Eq. 
75,  86  Am.  Dec.  252  ;  2  High  on  InJ.  §{  1564- 
1566.  However,  the  right  of  injunction,  if  it 
accrued  to  the  landlord  in  this  casfe,  grew 
ont  of  his  duty  to  maintain  an  undisturbed, 
uninterrupted  possession  in  his  tenant  freed 
from  the  blasting  operations  of  wht<A  com- 
plaint la  made.  1  High  on  Xnj.  ft  788,  1547; 
White  V.  Jameson,  Law  Beports,  18  Bq.  Cas- 
es, 303. 

[B,  •]  The  granting  or  refusing  of  a  tem- 
porary writ  of  Injunction  is  largely  a  mat- 
ter of  sound  judical  discretion,  depending 
up<m  the  particular  facts  of  each  case;  and 
It  is  rerviewable  on  appeal.  Cullman  Prop- 
erty Co.  V.  Hitt  Lumber  Co.,  77  South.  574. 
In  the  exerdse  of  such  discretion  the  court 
will  balance  the  iwobabte  resulting  damages 
to  the  respective  parties. 
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"It  will  e^«cially  wdgb  the  r«lativ«  degree 
of  injarjr  or  Moefit  to  the  parties  wbicb  mmj  eo- 
ffiie  irotD  tlie  maintenance  of  the  injanction,  on 
the  one  hand,  or  ita  dimolutlMi,  on  the  other; 
and  if  the  cootinuanee  of  the  writ  will  probably 
cftQse  less  injustice  and  inconvenience  to  the 
defendant  than  ita  disaolution  will  to  the  com- 
I^ainant.  the  coart,  upon  balancing  the  qaration 
of  relative  damage,  always  feda  at  libertr  to 
exercise  its  discretiMi  in  furtheraace  of  justice, 
by  maintaining  the  injunction,  eapecially  where 
the  discretion  of  the  lower  court,  which  is  enti- 
tled to  great  respect,  has  been  apparently  exer- 
cised without  abase.  Where  irreparable  mis- 
chief  to  the  complainant  will  be  likely  to  f<dlow 
from  a  diasolation,  the  aK>eUate  court  always 
feels  authorised  to  allow  a  special  injunction 
to  remain  In  force  until  a  final  hearing  can  be 
had  on  the  merits."  Harrison  t.  Yerby,  87  Ala. 
186,  18»,  6  South.  3:  Yarbroagh  t.  Taylor, 
191  Ala.  100,  07  South.  9B0;  Coleman  t.  El- 
liott. 147  Ala.  680,  40  South.  066. 

[I,  ■]  Tbls  ]nrlBdlctl<«  of  a  coart  of  equity 
to  prerent  trewasa  on  land  by  Injanctlon, 
resUni^  as  it  doo^  on  the  tact  tbat  no  ade- 
quate reUef  caa  be  given  In  a  court  ot  law, 
wUl  take  account  of  tbe  financial  status  ct 
tbe  defendant  as  bearing  on  his  ability  to 
respond  la  damages  wben  the  nature  of  the 
trespass  Is  not  Irreparable.  Tldw^l  t.  Hltt 
Lumber  Co..  78  South.  486^  I/.  B.  A.  1917C. 
232;  So.  Inm  A  Equip.  Co.  t.  Vaui^ban,  T8 
Booth.  212.  In  Wilson  t.  Meyer,  144  Ala. 
402,  S8  South.  317,  the  Injury  could  not  be 
cwnpensated  tor  in  damage,  since  complain- 
ant's business  was  Injured,  and  he  was  In- 
terfered with  in  its  conduct  In  such  wise  as 
that  it  depxired  him  of  the  free  use  of  bis 
property  and  at  the  opportunity  of  manu- 
facturing lime  at  a  time  vrhen  the  kiln 
could  be  opiated  at  a  profit,  thus  depriving 
him  of  profits  not  recoverable  in  an  action 
at  law.  Iq  Central  Iron  &  Coal  Co.  v.  Van- 
denheok,  147  Ala.  M6,  41  South.  145,  6  L.  B. 
A.  (N.  S.)  570,  119  Am.  St  Rep.  102,  11  Ann. 
Cas.  346,  Central  Iron  ft  Coal  Co.  v.  Addtng- 
ton,  150  Ala.  677,  43  South.  1019,  and  Besse- 
nier  Goal  &  Iron  Co.  v.  Doak,  152  Ala.  166, 
44  Soutta.  627,  12  L.  R.  A.  <N.  S.)  380,  tbe 
trespasses  complained  of  were  the  contlou- 
ons  blasting  and  throwing  of  rock  npon  resi- 
dences and  grounds  adjacMit,  for  which  the 
law  afforded  no  adequate  remedy.  In  such 
cases  the  Injanctlcm  was  made  perpetual,  on 
the  ground  that  the  continuing  trespass  was 
a  denial  of  the  free  use  by  the  complainant 
of  his  residence — a  use  not  valuable  alone 
because  of  pecuniary  considerations,  but  be- 
cause of  his  right  to  its  uninterrupted  en- 
joyment by  himself  and  his  family  as  a 
home.  In  JcAnson  v.  IbtHnpson,  78  South. 
»1,  ondwell  V.  Hitt  Lumber  Company,  73 
South.  466,  L.  R.  A.  1917C,  232,  and  Wads- 
worth  Lumber  Co.  v.  Goree,  96  Ala.  227,  10 
South.  848,  the  pr<^rty  was  being  destroyed 
1^  the  cutting  and  removal  of  tbe  timber 
therefrom,  rendering  the  land  practically 
worthless,  to  the  irr^mrable  injury  of  the 
complainant  In  such  cases  of  Irreparable 
injury  the  Just  Judgmoit  of  a  court  of  equi- 


ty was  socoeMCallr  ioToked  In  preventUm  of 

Injury. 

Tbe  case  made  by  the  bill  does  not  come 
within  the  purview  of  the  doctrine  of  irr^ 
arable  injury,  aside  from  the  que8tl<Hi  of 
disputed  title  presented  by  the  pleadings. 
Roman,  Trustee,  r.  Long-IMst.  TeL  Ca,  147 
Ala.  389,-41  South.  202;  Mobile  Co.  v.  Knapp, 
supra;  Barnard  v.  Davis,  54  Ale.  565. 

The  decree  of  the  circuit  court  In  equity 
is  reversed,  and  the  cause  is  rananded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MAYFIELD  and 
SOMEBVILIjD,  JJ.,  concur. 


OOBINTH  BANK  &  TRUST  CO.  Y. 
PRIDB  et  at    (8  Div.  69.) 

(Snpnme  Coort  of  Alabama.    April  11,  IftlS. 
On  Rehearing,  May  9,  1918.) 

1.  Husband  aitd  Wife  «=9l71(l)— Wifk  as 

SCBBTT— InDOBBBHKKT  OT  NoTE— STATOn. 

Under  Code  1007,  i  4497,  providing  wife 
oannot  become  surety  for  huAand,  where  loan 
is  made  only  to  hosband,  and  effort  is  to  secure 

Eayment  with  wife's  prcqwrty,  nnther  she  nor 
er  [voperty  is  bound,  wluitever  torta  of  surety- 
ship. 

2.  Fbaud  4=350— Pbescicftion—Pboof. 

Fraud  is  never  presumed,  but  mnst  be 
prorad.' 

On  Behearing. 

3.  Husband  and  Wm  «»1T1(^— Wife  Aa 
SuaiTT— Statute. 

Absence  of  knowledge  or  notice  on  part  <^ 
or  to  husband's  creditor  that  iudorser  of  bus- 
band's  note,  pledged  as  collateral  security  for 
debt,,  is  his  wife.  Is  ineffectaal  to  avert  applica- 
tion of  Code  1907,  I  4497,  providing  wife  can- 
not become  surety  for  husband. 

4.  Husband  and  Wir  «=s»171(1^— Wm  ab 

SUBETT— EBTOJPPBL. 

Not  even  an  estoppel  arises  to  restrain  a 

wife  who  has  become  surety  for  the  debt  of  her 
husband  from  Invoking  the  courts  to  apply  Code 
1907,  i  4497,  providing  wife  cannot  become 
sure^  for  husbuid,  and  avoiding  oUigation  so 
far  as  she  and  her  pr(^>erty  are  concerned. 

5.  Husband  and  Wife  «=9l71(l)  —  Wife  as 
SuRETT— Statute. 

Pledge  or  deposit  of  wife's  properl?  to  se- 
cure payment  of  debt  of  husband  is  as  much 
within  Code  1007,  {  4407,  prohibiting  wife's 
snretyship  for  husband,  as  is  mortgage  of  lier 
property. 

6.  Husband  and  Wife  ^171(1)— Wife  as 
Sdbbtt — Statute. 

Transactions  whereby  a  wife  attempts  to 
become  surety  for  her  nusband,  within  Code' 
1907,  f  4407,  providing  a  wife  cannot  ao  become 
surety,  are  annulled  by  the  statute. 

7.  Husband  and  Wzib  ^171(1)— Wife  a» 
Surety — Statute. 

Code  1907,  8  4497,  providing  wife  cannot 
become  surety  for  huttfiand,  is  applicable  and 
effective,  though  security  her  agreement  or  prop- 
erty affords  is  given  to  indenmify  another  to 
become  cosurety  with  her  Imsbaad,  and  though 
she  is  not  a  party  to  the  original  contract 

Appeal  from  Circuit  Court,  Colbert  Coun- 
ty; C.  P.  AlmOTi,  Judge. 

Suit  by  the  Corinth  Bank  ft  Trust  Com- 
pany against  Mary  M.  Pride  and  others. 


^»nr  otksr  eases  sss 
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Prom  ui  advene  decree^  complainant  a.p- 
peals.  Affirmed. 

Kirk  ft  BBtb»,  of  TnacamUa,  for  appel- 
lant Joe.  H.  Nathan  and  Andrews  ft  Peadi, 
all  of  Sheflleld.  for  appellees. 

McCLELLAN,  J.  This  cause  was  prerl- 
onsly  here  on  appeal  from  the  decree  over- 
ruling the  separate  demurrera  of  the  re- 
spondents to  the  present  aK^llant's  bill  as 
then  amended.  Sheffield  Nat.  Bank  et  al.  t. 
Corinth  Bank  &  Trust  Co.,  196  Ala.  275,  72 
S6uth.  127.  The  amended  bill  was  further 
amended  after  the  affirmance  of  the  decree 
overruling  the  demurrers,  as  will  be  later 
stated.  The  primary  ground  of  complain- 
ant's (appellant's)  bill,  at  all  stages,  has 
been  and  is  that  the  appellant  was  or  be- 
came a  creditor  of  Mrs.  Mary  M.  Pride, 
thus,  as  was  the  case  In  Hitt  Lumber  Co.  v. 
Cullman  CSoal  Co.,  76  South.  347,  constitut- 
ing the  complainant's  credltorshlp  of  Mrs. 
Pride  an  Indispensable  prerequisite  to  relief 
sought  by  the  bill  as  amended.  This  condi- 
tion precedent  to  the  right  to  the  relief 
flought  Is  not  sustained  by  the  evidence. 

[1]  Mrs.  Pride  owned  the  "Pride  home 
place,"  cwnprlsing  about  2,100  acres.  For 
the  year  1914  she  rented  this  place  to  her 
husband,  U  T.  Pride,  for  $4,500,  taking 
therefor  the  rent  note  reproduced  in  the  opin- 
ion on  former  appeal.  Mr.  Pride  needed 
funds  with  which  to  operate  during  that 
year,  and  at  his  request  Mrs.  Pride  indors- 
ed her  rent  note  and  delivered  it  to  him, 
with  the  view  to  its  use  by  him  to  borrow 
money.  He  negotiated  a  loan  of  $7,500  from 
the  appellant.  This  loan  was  to  Mr.  Pride, 
not  to  Mrs.  Pride.  He  gave  three  notes  to 
the  ax^llant,  each  for  $2,500.  At  the  same 
time  be  deposited  his  rent  note  (payable  to 
Mrs.  Pride  and  indorsed  In  blank  by  her) 
with  the  appellant  as  collateral  security  for 
the  loan  thus  made  to  him.  Under  the  evi- 
dence there  Is  no  doubt  of  the  correctness  of 
this  conclusion  of  fact.  Without  qualifica- 
tion the  cashier  of  the  ai^Uant  so  testified. 
The  vice  president  entertained  the  view  that 
the  appellant  bought  the  note,  but  It  is  evi- 
dent from  his  testimony  that  his  view  and 
atatemmt  was  only  the  utterance  of  an  opin- 
ion that  was  opposed  to  the  manifest  fact 
Mrs.  Pride  had  no  representations  to  appel- 
lant; had  no  negotlatUms  or  dealing  with 
the  appellant,  ^e  loan  was,  as  stated,  to 
Mr.  Pride  only.  Where  the  loan  Is  to  the 
husband  alone,  and  the  effort  is  to  secure  the 
payment  (not  pay)  his  debt  with  the  wife's 
pw^rty,  neither  she  nor  her  property  Is 
bound,  whatever  the  form  in  which  the  sure- 
tyship, la  cast  Code  {  4497.  If  the  rent 
note  had  been  sold  to  the  appellant,  not  tak- 
en, as  It  was,  as  collateral  security  for  Mr. 
Pride's  loan,  then  the  doctrine  of  First  Na- 
tional Bank  v.  Nelson.  106  Ala.  535,  18 
South.  154,  and  Btooks  t.  Griel  Bros.  Co., 


17»  Ala.  450,  47a  471,  00  South.  387,  reUed 
on  In  the  brief  for  appellant,  would  be  en- 
titled to  consideration.  The  transaction  un- 
der review  in  Warf«i  v.  Crow,  73  South. 
988,  involved  a  loan  made  to  both  the  wife 
and  the  husband,  thus  readily  distinguishing 
that  case  from  the  one  at  bar.  Since  the 
wife's  rent  note  was  assigned  as  collateral 
security  for  the  husband's  debt  to  the  appel- 
lant, the  appellant  acquired  no  right  In  tbe 
premises  that  in  any  degree  postponed  or 
impaired  the  wife's  rights  as  landlord, 

[2]  There  is  no  evidence  of  any  fraud  con- 
ceived or  practiced  by  Mrs.  Pride  or  the 
Sheffield  National  Bank  against  the  appel- 
lant within  the  pertinent  statonoit  In  Bus- 
sell  V.  Peavy,  I3l  Ala.  063,  507,  32  South. 
492.  Fraud  Is  never  presumed.  It  must  be 
proven.  The  undisputed  evidence  Is  to  the 
effect  that  Mrs.  Pride  had  no  personal  con- 
nection with  tbe  dealings  between  her  hus- 
band and  the  appellant.  The  transections 
between  Mrs.  Pride  and  the  Sheffield  Nation- 
al Bank  were  not  at  all  shown  to  be  af- 
fected with  any  frandnlent  design  or  effect 
on  the  part  of  either. 

It  results  that  the  appellant  Is  not  a  cred- 
itor of  Mrs.  Pride;  that  It  la  without  right 
to  Invoke  the  court's  powers  to  have  the 
mortgage  to  the  Sheffield  National  Bank  de- 
clared a  general  asdgnment  In  virtue  of  the 
statute.  Code,  |  4295.  Tbe  court  below  so 
concluded.  Its  decree  la  Affirmed. 

Affirmed. 

ANDERSON,  C.  J,,  and  SATBB  and 
QABDNER,  JJ.,  concur. 

On  Rehearing. 

McCLKU^.  J.  [*-7]  The  proposltloa 
urged  In  tbe  tytpllcatlMi  for  rdiearing  ia 
this:  That  tbe  faidorsem«it  of  the  rent  note 
by  Mrs.  Pride  and  its  delivery  by  her  to  her 
husband,  L.  T.  Pride,  and  its  subsequent  de- 
posit with  tbe  appellant  by  L.  T.  Pride  as 
collateral  security  for  his  loan  from  appel- 
lant, the  appellant  having  no  knowledge  or  no- 
tice that  the  note  was  the  property  of  L.  T. 
Pride's  wife  or  that  the  payee,  Mary  Bf.  Pride, 
was  the  wife  of  tbe  payor,  L.  T.  Pride,  re- 
quires the  application  to  the  appellant's  ad- 
vantage and  protection,  of  the  doctrine  of 
First  National  Bank  v.  Ndson  and  Enxdis  v. 
Griel  Bros.  Co.,  noted  in  tbe  original  <^^on. 
The  element  of  the  stated  proposition  that 
would  accord  particular  effect  to  tbe  absence 
of  knowledge  or  notice  on  the  part  of  the  ap- 
pellant that  the  payee  in  the  rent  noto  was 
the  wife  of  the  borrower,  L.  T.  Pride.  Is 
referable  to  prtoclples  of  law  whereby  pro- 
tection is  extended  a  bona  fide  purdbaser 
for  value  and  without  notice.  Independent 
of  that  reference,  the  absence  of  knowledge 
or  notice  Is  Ineffectual  to  avert  the  appli- 
cation of  the  statute.  Bl^  t.  Lewis,  -188 
Ahi.  63S,  542,  66  Boutb.  404^  treating  diargs 
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A.  Coda,  I449T.  provides:  •  •  But 
the  wife  aball  not,  directly  or  indliectly,  be- 
come  surety  tax  Uw  btuband."  It  ham  haea 
repeatedly  ruled  tbat  tbe  statute  oifentM 
to  render  atMolnbely  T<4d  all  effortt,  direct 
or  Indirect,  to  ntdect  or  appropriate  tbe 
wife's  property  to  dladiarge  of  the  debt 
of  her  bnaband  through  coo  tracts  or  pro* 
cesses  tbat  oonatltnte  a  suretyship,  the  sln- 
gte  exception  recceulaed  bdng  that  lUostrat* 
ed  In  Boott  r.  Taul,  116  Ala.  529,  22  South. 
447,  tbat  conclnslou  b^ns  "based."  as  noted 
In  Evans  Fftlrdoth  Ca,  16S  Ala.  176,  179; 
51  South.  7S5,  21  Ann.  Gas.  1101,  **upon  the 
principles  of  the  conunerdal  law  with  re> 
gard  to  negotiable  Instruments."  Otbei^ 
wise  die  ^feet  of  tbe  statute  (Code^  i  4497) 
cannot  he  averted  or  avoided  through  the 
principles  protective  of  the  rights  of  bona 
fide  pardiasers  for  value  and  without  do* 
tioe:  Furthermore.  It  has  become  thorough- 
ly estaUlshed  that  not  even  an  estoppel 
arises  to  restraki  tbe  wife,  who  has  become 
the  surety  (or  tbe  debt  of  tbe  husband,  from 
Invoking  the  courts  to  api^  the  statute 
(section  4497)  and  avoid  the  obligation  in  so 
far  as  she  and  her  prc^erty  are  conc«med. 
Rlchardswi  v.  Stephens,  122  Ala.  SCn,  25 
South.  S9;  l%reefoot  v.  BlUman,  130  Ala. 
244.  30  Sooth.  613,  88  Am.  St  Bep-  39;  Price 
V.  Cooper,  123  Ala.  392,  397,  26  South.  238, 
expressly  reaffirming  Blchardson  v.  Stephens, 
supra;  EJvans  v.  Falrcloth,  supra;  6  Micble, 
Ala.  Dig.  p.  621  et  seq.  These  dedslons, 
and  others  In  thrtr  line,  rest  upon  tbe  prem- 
ise that,  where  tbe  statute  (section  4497)  ap* 
plies,  the  transaction  is  violative  of  public 
policy.  Is  void,  is  Incapable  of  ratlQcatlon, 
and  will  not  afford  the  basis  for  an  estoppel. 
The  pledge  or  dowslt  of  the  wife's  property 
to  secure  the  payment  of  the  debt  of  the 
husbond  is  as  much  within  the  Influence 
and  effect  of  the  statute  (section  4497)  as  Is 
the  mortgage  of  her  pn^rty.  Md^el  r. 
Davis.  105  Ala,  657,  17  Sooth.  101. 
Tranitactions  within  its  sorvlew  are  an- 
nulled by  force  of  the  statnte.  Rlcfaard- 
aon  V.  Stephens,  123  Ala.  SOe.  307,  25 
Soutb.  89.  Tbe  statnte  Is  applicable  and  ef- 
tectiTe  notwithstanding  the  aecarity  her 
agreement  or  i^puty  affords  Is  given  to  In- 
demnify another  tx>  become  cosurety  with  her 
husband,  notwithstanding  she  is  not  a  pat^ 
ty  to  tbe  original  contract  McNIel  v.  Da< 
vis,  J105  Ala.  657.  17  South.  101.  There  Da- 
vis and  son  sued  Pauline  HcNtel  and  her 
husband  in  statutory  ejectment  The  de- 
fense was  that  the  property  sought  to  be  re- 
covered was  the  property  of  Mrs.  McNiel, 
and  that  the  mortgage,  on  which  plaintiffs, 
as  transferees  thereof,  relied,  was  made  to 
secure  the  debt  of  the  husband.  The  facts 
were  that  Brantley  procured  a  loan  of  mon- 
ey  from  tbe  plaintiffs;  that  UcNiei  A  C!o., 
and  one  Pnrcell  were  the  sureties  on  Brant* 


l«y'B  iwte  to  plnlntlffB;  that  Paidlne  McNIera 
husband  was  a  member  of  the  firm  of  Hc- 
Nlel  ft  Oo.;  that  "to  Induce  PiuceU  to  sign 
the  note  as  surety,  Pauline  iScSUi  and  her 
husband  executed  the  mortgage  to  blm  [Pur- 
cell]  to  Indemnify  [Purcelil  against  all  loss 
or  damage  Iqr  reason  of  his  [I'urcell's]  said 
suretyship  on  the  note  to  plaintiffs."  On 
those  facts  the  court  pronounced  as  follows: 
"A  pledge  or  mortgage  by  tbe  wife  of  her 
property  to  one  who  is  surety  for  her  hnsband 
or  oosnrety  with  lilm  on  a  debt  tor  which  he 
may  be  held  liable  as  a  prindpsl  is  as  much 
within  the  influoKe  of  the  sUtute  (iecti(m  2349, 
supra)  as  if  she  bad  signed  the  oUigation  her- 
seu,  or  directly  piedgea  tbe  property  for  the 
secori^  of  the  debt  for  wliich  her  husband  is 
Uahlt.  We  are  ot  oi^nlon  that  tiie  mortgage 
to  Purcdl  leads  to  this  result  and  contravenes 
tbe  provisioa  of  the  statute  which  declares  tlut 
'the  wife  shall  not,  directly  or  indiiectly,  become 
tbe  surety  for  the  buBlmnd.' " 

Tbe  soundness  of  this  decision  has  noc 
been  doubted  by  this  court  It  was  delivered 
in  1S94,  and.  Impressed  with  that  Interpre- 
tation and  appllcatloo,  the  statnte  (now 
Cod^  14497)  has  been  twice  readopted  with- 
out diange  In  its  terms.  In  response  to  the 
insistence  of  soUdtors  for  appellant,  the 
Nelsm  Case  and  tbe  Brooks  Case,  noted  In 
tbe  original  or^nlon,  have  been  re-examined. 
Those  deepens  are  without  influence  or  ap-  * 
pllcatton  to  tbe  drcumstanoea  inesentod  in 
this  cause.  Tliere  the  wife's  property  was 
sold  by  tlie  hortnnd  as  Uie  agent  of  the 
wife.  Here  the  husband  deposited  the  wife's 
note  (not  negotiable  papei^  as  security  for 
bis  debt  to  the  appellant  If  the  wlffc  her- 
self had  made  the  deposit  at  this  note  with 
this  appellant  as  security  for  tbe  loan  to 
her  hustMind,  the  stetute  (Code.  S  4^7)  would 
have  ai^lled;  she  would  not  Iiave  been  estop- 
ped to  assert  and  avail  of  the  stotnte's  In- 
valldatlDg  effect   Authorities  supra. 

Under  tbe  statute  and  the  decisions  of  this 
court,  the  transaction  that  underto<^  to  give 
security  for  this  tauabaud's  debt  through  the 
deposit  of  the  wife's  property  was  void  as  to 
her  and  her  property. 

Rehearing  denied. 

ANDERSON.  C.  J.,  and  SAYBB  and 
GABI^EB,  JJ.,  ccmcur. 


FAULKNISR  T.  FOWIjEB  et  sL  (TDlv.  SIS.) 
(Supreme  Oonrt  of  Alabama.    June  6,  1918.) 

1.  APPKAL  AND  EbBOB  «s»1000(l)— REVIEW— 

Findings  of  Chancebt  Court. 
Cliancery  court's  conclusion  on  inuee  of 
fact  reached  wi  oral  evidence  talcen  before  it; 
ia  accorded  on  review  same  effect  as  verdict  of 

jury- 

2.  Vkndob  and  Pxtbchaseb  *=>281(1)— Wait- 
EB  OF  Lien— AccEiPTANCE  OF  Notes. 

Where  vendor  accepted  vendee's  transfer  of 
notes  of  other  pentons  in  part  payment  of  pur- 
chase money,  rebuttalde  wesuroption  arose  that 
he  waived  imi^ed  vendors  iien. 
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S.  Tbndob  and  Puschaseb  9=9281(1)— Waiv- 
es OF  LiBH— BimDEN  OF  PbOOF. 
Tbouffh  burden  of  proof  primarily  Tests  on 
part^  who  asserts  waiver  of  veador's  lien,  when 
act  IS  shown  presaroptivdy  esfablishing  wairer, 
burden  shifts  to  vendor  to  show  waiver  was 
not  intended  or  effected,  whidi  be  may  do  by 
showing  a  reserradtai. 

4.  VSNDOB  AND  PUBOBASEB  «S>281(3)— WAXT- 

EB  OF  LiEM — Sufficiency  of  Evidence. 
In  suit  to  enforce  veador's  lien,  vendor  hav- 
ing taken  notes  <A  third  persons  in  part  pay- 
ment of  puTdiase  moaeyi  evidence  hml  to  ms* 
tain  chancery  court^s  concluaion  that  he  thereby 
waived  hla  implied  vendor's  lira. 

5.  Vendor    and    Pubchasbb    *=»266(6)  — 

BlOHTB  OF  VeNDOB—AcCEPTAROB  OF  NOTES 

— Inbolvenct. 
If  vendor  of  land  accepted,  at)  his  own  risk, 
in  part  payment,  notes  of  tiilrd  persona,  one  of 
whom  was  insolvent,  he  can  take  nothing  in 
his  suit  to  enforce  his  vendor's  lien,  by  the  fact 
of  the  insolvency. 

6.  FiXTDBES-«=>21— Vendob'8  Lien. 

Sudi  madiinery  aa  was  attached  to  land 
mM,  and  therefore  a  fixture  was  within  effect 

of  vendor's  lien,  it  not  appearing  that  through 
any  agreement  between  sdler  and  buyer  the  ma- 
diioery  waa  to  be  or  rmain  personuty. 

Appcsd  ,Yftkm  CArcoit  Ooiir^  Olebomfi 
County;  Hugh  D.  Merrill,  Judge. 

Suit  by  W.  W.  Faulkner  against  W.  J.  Fow- 
ler and  others.  From  an  adverse  decree 
complainant  appeals.  Affirmed. 

Johnson  •&  McUahon,  of  Heflla,  and  jMies, 
Thomas  ft  Field,  ot  Montgomery,  for  appe- 
lant   W.  B.  Merrill,  of  Beflln^  fbr  appel- 

McOLELliAN,  j.  The  sofflctency  of  this 
bill  was  affirmed  on  prerlons  appeal  from  a 
decree  overruling  demurrer  Questioning  its 
equity.  Fowler  v.  Falkner.  73  South.  980. 
The  bill  was  filed  by  Faulkner,  appellant 
The  spedflc  relief  sought  was  the  enforce- 
ment of  a  vendor's  lloi  on  210  acres  of  land 
which  the  complainant  acid  and  conveyed 
to  W.  J.  Fowler  on  Jannaiy  24,  1914.  The 
agreed  consideration  for  the  conveyance  was 
93,160,  $1,012  of  which  woB  paid  In  casta. 
For  the  balance  of  the  purchase  money  Fow- 
ler transferred  and  assigned  to  Faulkner  five 
notes,  executed  to  Fowler  by  B.  F.  Snow,  D. 
C.  Snow,  and  C.  H.  Hand.  These  notes,  bear- 
ing date  July  15,  1913,  represented  annual- 
ly maturing  installments  of  purchase  mon- 
ey that  B.  F.  Snow  owed  Fowler  for  ma- 
chinery and  three  acres  of  land,  on  which  the 
machinery  and  some  buildings  were  located, 
bought  by  Snow  from  Fowler.  All  of  these 
notes  concluded  as  follows: 

"This  being  part  of  purchase  money  for  one 

filant  of  machinery  &  (3)  three  acres  more  or 
CSS." 

Fowler's  assignment  of  these  notes  was 
"without  recourse"  on  him.  This  feature  of 
the  asEdgnments  was  In  accordance  with 
the  written  agreement,  signed  by  Fowler 
and  Faulkner  on  January  24,  1914,  wherein 
it  was  stipulated  that  the  transfer  of  the 


notes  should  he  ''wIOiODt  Tecoone"  on  Fow- 
ler. 

[1]  Most  of  the  evidence  bearing  on  the 
issue*)  to  be  indicated  was  taken  orally  by 
the  trial  court,  according  to  flie  practice  es- 
tablished by  the  act  approved  September 
22,  191B  (Gen.  Acts  1915,  p.  705).  In  such 
drcumstances,  the  court's  cmdudon  oa  la- 
sues  of  fact  is  accorded,  on  review,  the  same 
effect  as  the  verdict  of  a  Jury,  and  vrlll  not 
be  disturbed  on  appeal,  unless  it  is  plainly 
erroneous.  Fitzpatrick  v.  Stringer,  76  South. 
932,  among  others  readily  accessible.  The 
present  review  is  subject  to  the  govemmeot 
of  this  rule. 

[2-4]  The  fact  la  thoroughly  proven  that 
Faulkner  accepted  Oie  traosfra'  by  Fowler 
of  the  Snow  notea  in  part  payment  of  the 
purchase  money,  wb^^ponr  the  rebuttable 
presamptlon  arose  that  he,  the  vendor,  had 
waived  the  vendor'a  Hen  wbldi,  if  not  waived 
or  Bonoidered,  the  law  ralaes  by  impUcation. 
Kyle  T.  Bdlenger.  79  Ala.  516;  Jacksmi  t. 
Stanley.  87  Ala.  270,  6  South.  193.  Wliile 
the  burden  ot  proof  Is,  inlmarily,  on  blm  who 
asserts  the  walw  of  a  veodtn-'s  lien,  yet 
when  an  act  Is  dkown  whitdi  presnmpttv^ 
establishes  a  waiver  of  the  lien,  the  burden 
Alfts  to  the  vendor  to  show  that  a  wairar 
vras  not  Intended  or  effected,  and  this  lie 
may  do  by  showing  that  there  was  a  reser- 
vation which  svorted  the  waiver.  Spears  v. 
Taylor,  14»  Ala.  180,  42  South.  1016, 13  Ann. 
Cas.  867.  The  cooqtlalnvit  (awellont),  his 
wlf^  and  daughter  testifled  that  It  was 
agreed  between  complainant  and  Fowler  t^t 
the  land  conveyed  by  Fanlknar  "eboald  stand 
good"  for  any  unpaid  balance  of  the  purchase 
money:  and  the  argument  Is  that  the  ttana 
summarised  effect  of  the  agreement  between 
the  parties  was  to  negative  the  presumption 
of  waiver  consequent  apon  ttie  acc^tance 
by  Faulkner  ot  Fowler's  notes  from  Snow 
and  othors.  This  evidence  was  contradicted, 
as  to  some  of  the  occasions  when  the  assert- 
ed agreement  was  stated  by  the  vendee,  and 
otherwise  in  tbelf  effects,  1^  the  testimony  of 
the  vendee's  son,  Fred  Fowler,  of  Jeff  Howie 
and  of  J.  M.  White,  the  Justice  who  took  the 
acknowledgramt  of  Faulkner  and  wife  to 
tue  conveyance.  Fowler,  the  vendee^  was  ad- 
Judged  Insane  some  months  after  the  sale  of 
the  land,  and  was  not  examined  as  a  witness. 
The  parties  had  prepared,  on  January  24, 
1014,  a  writing  that  purported  to  set  forth 
their  contract  No  reference  to  the  reserva- 
tion the  complainant  asserts  was  made  there- 
in. The  circumstance  Is,  we  think,  of  im- 
portant evidential  value  on  the  particular  Is- 
sue indicated.  It  Is,  at  least,  not  probable 
that  so  Important  a  matter  as  the  reserva- 
tion of  the  vendor's  Hen  would  have  been 
omitted  from  this  writing,  especially  when 
it  is  noted  that  the  Snow  notes  were  to  be 
and  were  tranaferred  "without  recourse"; 
and  It  was  known  to  ttie  vendor  that  the 
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slgnatorB  B.  O-  Snow  and  C.  H.  Hand  added 
UtUe,  if  anytbing,  to  the  Becarlty  of  the  notes 
transferred  by  the  Tendee  to  the  vendor.  If 
the  vendor  then  attached  the  importance  he 
later  avowed  to  the  security  of  a  reserved 
lien  on  the  land  he  was  oonv^ing.  It  Is  most 
ronarkable  that  he  suffered  its  omission  from 
the  paper  to  which  he^  with  his  vendee,  af- 
fixed his  signature  on  January  24, 1914.  ffha 
trial  court  bad  the  ben^t  and  advantage  of 
bearing  and  observing  all  these  witnesses, 
excepting  the  daughter  of  complainant  It 
cannot  be  here  affirmed  that  in  the  state  of 
the  issue  and  the  whole  evidence  presented — 
the  burden  of  i«oof  having  shifted  to  the 
complaining  vendiK*  to  rebut  the  prima  fade 
presumption  of  walver~the  cooclnslon  at- 
tained below  was  plainly  erroneous.  The 
M^ution  of  the  Issue  largely  depended  upon 
the  credibility  to  be  accorded  the  witnesses 
who  testlfled  to  facts  and  droumstanoes  bear- 
ing thu«on,  and  In  discharging  its  duty  In 
this  r^ard  tlie  trial  court  had,  as  stated,  the 
vppostaDi^  of  obflemtton  ot  tbe  witneuea 
that  the  written  reccwd  does  not  afford  this 
omrt. 

[I]  The  amended  bill  contains  extended 
averments  of  fraud  alleged  to  have  been  prac- 
ticed upon  the  complaitaant  (vendor)  by  the 
vtfidee,  Fowler,  the  substance  of  which  are 
that  the  vender  who  was  the  vendor's  friend 
and  nd^ilior  aiid  In  whom  the  vendor  had 
perfect  confldene^  falsdy  and  with  fraudu- 
lent purpose  represented  to  the  ctnnplalnant 
that  B.  F.  Snow  vas  stdvent;  that  tbe  notes 
rigned  by  Urn  «ei«  good;  tbat  they  were 
■ecnied  by  a  voidor's  lien  on  the  S-acn  lot 
and  the  idant  thereon ;  that  they  were  drawn 
by  an  attwmey  in  whom  the  vendor  had  great 
oraifldaioe;  and  tbat  the  reasooable  value 
of  the  lot  and  plant  was  ffl^OOO.  Hie  aver- 
mente  <tf  titte  bill  negatln  the  truth  (rf  all  of 
these  alleged  nskresentatJons  and  aver  that 
tbe  vendee  knew  of  B.  F.  Snow's  Inmlvencr 
at  the  time  (January  24, 1914);  t3iat  the  men- 
tioDed  attorney  did  not  write  the  notes  In 
qnestlon;  that  no  Hen  existed  to  secure  their 
paymott;  and  tbat  the  Table  of  the  tot  and 
Idant  was  only  t^fiOt^  a  fact  known  to  tlie 
veodee^  Tbe  complainant  offered  evidmce 
the  effect  of  srbldi  was  to  support  these 
diaifes.  Tbe  veqxmdoit  presented  evidence 
to  the  contrary.  It  was  (wen  to  the  court 
to  oondude  from  the  whole  evidence  that  the 
vendw  ei^^ed  to  take  tbe  notes  "at  his  own 
t\sk,"  and  that  he  so  accepted  the  notes,  in- 
dorsed "without  recourse"  on  the  vendee. 
llDdOT  the  rule  of  review  before  stated,  it 
cannot  be  here  held  tbat  this  conclueioo  was 
was  laid  in  error.  With  this  conclusion  ac- 
cepted, it  Is  manifest  tbat  the  complainant 
could  take  nothing  by  the  fact  (if  bo  as- 
somed)  that  B.  F.  Snow  was,  in  fact,  insol- 
vmt.  It  la  not  shown,  with  any  degree  of 
satlsfiurtion,  tbat  tbe  vendee  knew  of  B.  F. 
ftiow's  insotvenor,  eron  If  sndi  was  in  fact  the 


case.  As'to  the  value  of  the  lot  and  plant  on 
January  24,  1914,  the  evidence  Is  conflicting. 
There  was  credible  testimony  to  tbe  efCect 
that  the  lot  and  plant  were,  at  the  time, 
worth  about  $2,000.  Apart  from  this  state 
of  the  proof  on  the  matter  of  value,  there 
was  testimony  that  the  vendor  himself  In- 
spected the  lot  and  plant,  and  thereupcm  as- 
sumed to  form  his  own  opinion  of  the  value 
tbereof.  So,  too,  the  evidence  was  in  conflict 
with  respect  to  the  drafting  of  the  notes  by 
the  particular  attorney;  the  evidence  for 
the  re^ndent  being  to  tbe  effect  that  tbe 
vendee's  statement  was  tbat  the  notes  were 
in  the  form  therefor  prepared  by  tbe  named 
attorney.  In  view  of  the  rule  of  review  be- 
fore stated,  it  cannot  be  here  affirmed  that  a 
conclusion  against  the  ounplalnant's  conten- 
tion was  erroneously  attainable. 

[6]  The  Snow  notes  to  Fowler  recited  that 
they  were  given  for  "purchase  money  for  one 
plant  of  madilnery  &  (3)  three  acres  of  land, 
more  or  less."  There  is  nothing  to  indicate 
that  the  vendor's  lien  In  Fowler's  favor  on 
the  land,  raised  by  implication  of  law,  was 
waived  or  relinquished  in  any  way.  Such 
machinery  as  was  attadied  to  the  land — 
a  fixture  thereto — was  within  the  effect  of 
tbe  vendor's  lien  in  favor  of  Fowler ;  it  not 
appearing  that  tiirough  any  agreement  be- 
tween Snow  and  Fowler  the  machinery  was 
to  be  or  mnaln  personalty. 

No  CTC^tlons  to  rulings  on  the  admission 
or  rejection  of  evidence  were  so  res«ved  in 
the  trial  court  as  to  Invoke  review  in  this 
court. 

The  decree  Is  affirmed. 

Affirmed. 

ANDBRSON,  O.  Jh  and  SAYBffl  and 
OABJ>NBB,  JJ.,  eoaear. 


SUPBBMB  RULER  OF  MYSTIC  OIROIA  T. 
DABWIM.   (8  Dir.  18.) 

(Supreme  Court  of  Alabama.    May  9,  1918.) 

1.  INSUBANCK  «=>68S  —  FbATEBNAL  INSVB- 

ANCE— Statutes  Applicable. 
Code  1907.  H  4572,  4573,  4579,  as  to  mts- 
representatioa  in  application  or  proof  of  loss,  in- 
contestability of  life  policy  after  payment  of  two 
annual  premiums  and  expressing  contract  in 
policy,  do  not  apply  to  fraternal  benefit  societies. 

2.  iNBUBAncE  «=9762— Fbatcbnal  Insubahob 
— Bbinstatsuxnt  or  Gejbtuicatb^ 

If  insurer  bad  been  properly  suspended  by 
defendant  fraternal  society,  statements  made  In 
his  applicatiw  for  Rtnsbitement  would  be  bind- 
ing, ouerwise  not. 

3.  Insueanck  «»817(2)  —  Fratebnal  Insub- 
ANCE — Reinstatement  or  Cebtificatb. 

Insnred's  statements  ta  application  for  reln- 
Btat^ont,  though  not  condorive,  were  prima  fa- 
de evidence  of  suapension  for  nonpayment  of 
dues,  and  made  it  incumbent  upon  plaintiS  to 
show  that  insured  had  not  been  properly  aiia- 
pended  notwithatanding  application  and  attempt- 
ed rehistatement. 
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4.  IKHDUNCE  «»825(2)  —  Fbaiveimi.  InsuB- 
aace—Reinstateuent  of  Cebtificatb. 

Whether  receipts  for  dues  and  assessments 
negatived  a  suspension,  or  the  right  to  suspend 
under  terms  of  policy  fraternal  society,  held  a 
question  of  fact. 

5.  iRStrKAKCE  4=9756(3)  —  Waives  ot  Oondi- 

TI0K8  OP  POLICT. 

iVatemal  society  could  waive  provision  of 
policy  that  receipts  for  overdue  asBessments 
were  not  valid,  unless  monber  bad  been  rein- 
stated. 

6.  Irsubaitce  «»74S  —  Waives  or  Condi- 
tions or  PoucT — Statdivb. 

Wbfle  Acts  Idll,  p.  700,  |{  8,  2a  would  ap- 
ply to  renewal  of  policy  in  fraternal  society,  it 
would  have  no  application  to  question  whether 
there  was  a  forfeiture  or  waiver  of  forfeiture  of 
original  certificate  eiiating  befcnre  act  became  ef- 
fective. 

A|^>eal  from  drcalt  Ckmrt;  Hadlstm 
CouB^;  B.  O.  BrK^Il,  Judga 

Action  by  Mattle  Lee  Darwin  against  the 
Snpreme  Roler  o£  the  Mystic  drda  Jndg- 
moit  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Taylor  &  Watts,  of  HuatsTllle,  for  appel- 
lant Addison  White  and  Lanier  &  Prlde^ 
all  ol  HnntsvUle^  for  app^e& 

ANDERSON,  O.  J.  [1]  The  trial  court 
seems  to  have  tried  this  catte  npon  the  Idea 
that  the  poUcy  contract  was  governed  by 
sections  4572,  4673,  and  4579  of  the  Code  of 
1907.  The  app^ant,  however,  being  a  secret 
fraternal  benefit  society  or  association,  did 
not  b^ong  to  the  class  dealt  with  In  said 
sections  of  the  Code.  Bmlnent  Househirid 
of  Columbian  Woodmen  v.  Blac^erby,  78 
South,  821 ;  Locomotive  Engineers  Ins.  Co.  v. 
Hughes,  77  South.  352,  wherein  the  cases  ot 
National  Ins.  Go.  v.  Sherry,  180  Ala.  627,  61 
South.  944,  and  Brotherhood  v.  Miller,  193 
Ala.  68,  69  South.  10,  were  overruled  upon 
this  point  The  policy  is  therefore  controlled 
by  the  legal  principles  announced  In  the  case 
of  Ala.  Gold  Ins.  Co.  T.  Johnson.  80  Ala.  467, 
2  South.  125,  59  Am.  Refp.  816,  and  the  case 
should  have  been  tried  accordingly.  Though 
it  must  be  said.  In  Justice  to  the  trial  court, 
that  the  cases  overruling  the  Sherry  and  Mil- 
ler Cases,  supra,  had  either  not  been  decided 
or  published  when  the  case  at  bar  was  tried. 

We  think  that  the  record  nnquesticHiably 
diows  ttiat  the  dtfendant  is  a  secret,  benefit 
order  not  governed  by  the  sections  of  the 
Code  above  noted.  Tb^  defendant's  answer 
to  the  Interrogabnies  not  only  discloses  this 
fact,  bat  the  appUcadfm  or  declaratUm  for  a 
charter  recites: 

"The  object  of  the  said  corporation  Is  to  unite 
fraternally  white  persons  of  proper  age  and  good 
Bodal  and  moral  character  m  a  fraternal  beae- 
ficial  and  relief  society,  with  ritualistic  or  secret 
work  for  beneticial  and  protectire  purposes." 

[2]  As  this  case  must  be  reversed  and  tried 
under  the  law  as  laid  down  in  the  Ala.  Gold 
Ins.  Case,  supra,  instead  of  the  sections  of  the 
Code  above  noted,  it  Is  not  out  ot  place  to 


suggest  that  onder  the  evidence  as  now  pre- 
sented It  is  quite  material  whether  or  not 
the  Insnred  was  bound  aoleAy  by  the  represen- 
tation* and  warranties  made  at  the  time  of 
the  issuance  of  the  policy  or  the  change  there- 
of in  1902,  or  by  those  made  upon  the  rein- 
statement  ot  same  In  1915.  There  is  no  proof 
whatever  ot  mlsrepres^tatlmis  or  a  brea(^ 
of  warranty  In  procuring  the  Mlglnal  policy 
or  a  chang«  thereof  in  1902,  though  there  was 
proof  of  same  as  to  the  application  for  a  re- 
instatement in  1915,  and  if  the  insured  had 
been  propwly  and  legally  E(u^nded  under 
the  terms  of  th«  policy  the  appUcatliHt  and 
statements  of  1916  were  a  condition  precedent 
to  reinstatemoit  and  would  be  binding  upon 
him.  On  the  other  hand,  had  there  been  no 
lapse  of  the  original  policy,  that  is,  if  he  had 
not  in  fact  been  suspended  as  for  nonpayment 
of  dues,  as  set  ont  in  the  appllcatlott  for  re- 
Instatem^t  In  1916,  and  whl(4i  was  approved 
June  9,  1915,  and  the  statements  made  were 
Induced  through  a  mutual  mistake  or  tfarongh 
a  mistake  of  the  insured  improperly  induced 
by  the  defendant,  he  was  not  bound  ther^y. 

[S,  4]  The  statemCTts  made  In  the  appllca- 
tl<m  for  r^instatment,  though  not  condnslve. 
were  prima  facie  evidence  that  the  insured 
had  been  suspended  for  nonpayment  of  dues, 
and  made  it  incumbait  upon  the  plaintiff 
to  show  that  he  had  not  been  properly  sus- 
pended, notwithstanding  the  applicatlcm  and 
attempted  reinstatement  The  plalntifl  at>- 
tenH)ted  to  do  this  by  showing  divers  and  sun- 
dry recelptB  tor  does  and  assessments,  and 
whether  ot  not  this  evidence  negatived  a  sus- 
pension or  the  right  to  suspend,  under  the 
terms  of  the  poll^  and  constitution  and  by- 
laws of  tlie  ordM',  is  a  qnestloo  ot  foct  whldi 
should  ^obably  be  left  to  tlie  Jury,  onless. 
of  course,  the  evidence  upon  the  uezt  trial 
shoold  be  Budi,  as  to  a  valid  snqpenidon  vel 
ncMi,  as  to  make  It  a  qoestUm  tar  the  court 

[5,1]  It  is  true  there  Is  a  clause  In  the 
certificate  that  "recdpts  given  for  omdue 
assesements  are  not  valid  unless  the  number 
has  first  been  reinstated  in  accordance  with 
the  laws  ot  tba  wder."  But  it  was  a  que»< 
tl<Hi  of  £act  as  to  wbetlwr  <v  not  the  rec^)t8 
given  were  tor  "orerdne^'  o/r  jnresentiy  due 
assessments.  Unreover,  this  clause  conld  be 
waived  by  the  order  by  an  agent  authorized 
to  receive  payments  and  give  receipts.  It 
was  inserted  for  the  boiefit  ot  tiie  drder,  and 
it  could  at  its  own  vc^tion  take  advantage 
or  waive  It  and  delegate  to  ag«its  the  Im- 
plied power  vested  In  the  president  in  con- 
junction with  the  secretary  or  actuarj'.  Unit- 
ed States  Ufe  Co.  v.  Lesser.  126  Ala.  568,  28 
South.  646;  Security  Mutual  Co.  v.  RUey.  157 
Ala.  553,  47  South.  785;  United  States  Co.  v. 
Goin,  73  South.  117.  Acts  1911,  p.  700,  S!  8 
and  20,  have  no  appllcatioii  to  the  lapse  or 
forfMtnre  In  question  or  the  waiver  of  same. 
If  there  was  a  forfeiture  or  waiver  it  was 
under  the  terms  ot  the  certificate  as  it  ez- 
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teted  befofe  the  act  a£  1911,  and  was  a  ctm- 
tract  to  which  aald  act  dldnotandcooldnot 
Wply.  True^  the  renewal  was  sabaequent  to 
the  act,  and  If  there  bad  ben.  a  legal  f  or- 
feitnre  and  no  waiver  ol  same  the  act  of 
1011  would  no  doubt  i^ly  to  the  r«iewed 
contract,  but  as  to  whether  or  not  there  was 
t  forfeiture  or  waiver  o£  aame  lnv<dved  the 
contract  as  made  hetore  the  passage  of  the 
act  of  19U»  and  which  was  governed  by  th« 
law  as  It  existed  when  tbo  certificate  was 
issued  and  not  the  act  of  1911.  Sherry's 
Case,  sQpra,  Natkmal  Order  v.  LUe,  76  South. 
450,  Belter  t.  Sov.  Oamp^  W.  O.  W.,  74  South. 
235,  and  Woodmen  v.  McHenry,  7S  Sonth;  07. 
Inrolred  certificates  Issued  subseanent  to  the 
act  of  1911. 

The  Judgm^t  at  the  circuit  court  la  revers* 
cd,  snd  the  cause  Is  remanded. 

Beversed  and  remanded. 

UifCUSSLUAH,  flATRB.  and  aARDNBR, 

JJ^  cooonr. 


UILNBB  T.  OITY  OF  BIBMINOHAM. 
(6  Dl7.  727.) 
(Sopraoe  Court  of  Alabama.   May  SO,  1918.) 

L  EVIMNCE   ^BvSS-nTVDZOIAI.  NOIIOB— GXTT 

OpntWANCES. 

WhOa  Code  ISOT.  |  3960,  doM  prescribe 
bow  city  ordiuances  may  be  proved,  yet  by  Acts 
1915,  p.  207,  {  7,  courts  are  aathorked  to  take 
jadicMl  knowledge  ot  all  ordinances,  laws,  and 
^-laws  of  cities  of  the  claeB  of  Birmingbom. 
2l  DminssAL  and  Noitbuxt  «sa66— Defkct  or 
PuTiEa— JonfDD  or  T^bibd  Parhb. 

Motion  to  nonsuit  is  proper  remedy  wben 
municipal  defendant  'desires  to  avail  itself  of 
wovisioDS  of  Code  1907.  |  1274,  wbere  plaintiff 
Bas  failed  to  Mn  anotbsr  party  wbo  u  liable 
with  tbe  monldpaUty  under  tin  provisiona  of 
•MtioD  1273. 

3.  Dismissal  and  Nonsuit  ^»00— Defect  of 
Pasties— Wai  vek. 

Under  Code  1007,  1 1274,  providing  tiist  in 
acti<m  against  dty  ior  n^Ugence^  when  'it  is 
made  to  appear"  tbat  any  person  ought  to  be 
Joined  as  a  defendant  according  to  provisions  In 
section  1278,  city  can  make  motion  tor  nonsuit, 
dty  M  iu»t  waive  benefits  of  statnte  where  it 
pleaded  to  complaint  before  making  motion  for 
noBsiiit. 

4.  Dismissal  and  NeNstrrr      77— Defect  of 
PASTIZS— OONDinONB— Ahbndmbnt. 

A  jodgment  for  nonsuit  under  Oode  1907,  i 
1273,  for  failure  of  plaintiff  to  Join  another  per- 
son as  defendant  in  an  action  against  a  city 
fw  Q^digeuce  diould  be  conditioned  on  the  plain- 
tiff's failare  to  emend  so  as  to  Join  as  a  defend- 
ant such  person. 

Appeal  from  Circuit  Court,  Jeff^erson  Coun- 
ty ;  John  c.  Pugh,  Judge. 

Action  by  Mrs.  Ully  B.  Mllner  against  the 
City  of  Birmingham.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Beversed  and  re- 
manded. 

Hnrphree  A  Richardson,  of  Birmingham, 
for  appellant  M.  M.  Ullman  and  W.  A.  Jen- 
kins, both  of  Birmingham,  for  appellee. 

THOMAS,  J.  The  plalntMT  on  August  26, 
1915,  brought  suit  against  the  dty  of  Blr- 
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mlngham  for  damages  for  personal  Injorles. 
The  breech  of  duty  alleged  was  negllgwUy 
allowing  or  permitting  one  of  tbe  sidewalks 
of  the  city  to  be  and  become  tn  a  dai«m>u8 
and  unsafe  condltioii,  which  Is  qiecdflcally  de- 
scribed. The  summons  and  complaint  was 
served  on  the  defendant  on  August  30,  1015, 
and  a  demurrer  thereto  was  filed  on  Septem- 
ber 14th  Oiereafter.  It  Is  shown  that  on 
June  If^  1916^  the  complaint  was  amended  by 
the  addltl<ni  ot  count  2,  and  tbat  on  the  same 
iate  the  def»iduit  filed .  demurrws  to  the 
complaint  as  so  amended.  It  la  further 
shown  that  oo  June  19.  1916,  the  ccmiidalnt 
was  t^iaUi  amended,  by  the  addlti<m  of  count 
S.,  To  this  latter  count  no  demurrer  appears 
to  have  be«i  filed. 

The  deCecDdaut,  for  answer  to  the  com- 
plaint as  amended,  pleaded  "not  guilty"  and 
contributory  n^llgence  as  Q)eclfled  in  i^eas 
2  and  3.  The  date  of  the  filing  <tf  these  pleas 
Is  omitted  from  the  record,  bat  this  Is  Imma- 
terial, as  we  shall  show. 

Plaintiff  demurred  to  pleas  2  and  S,  but 
the  Judgment  of  the  trial  court  on  the  demur- 
rer Is  not  disclosed  by  the  record. 

The  record  contains  another  am^dment  of 
the  complaint,  which  we  designate  3%,  recit- 
ing that  theretofore^  to  wit,  on  June  20,  1916, 
the  court  had  made  an  order  In  said  cause 
tbat  plaintiff  amend  her  complaint  by  J<^nlng 
as  a  party  defendant  the  Moore-Handley 
Hardware  Company,  a  corporation,  or,  falN 
log  to  do  so,  suffer  a  nonsuit  In  said  cause, 
and  that  plaintiff  had  duly  excepted  to  this 
order  and  ruling  of  the  court,  and  subse- 
quently, <m  June  24,  1016,  filed  her  motion 
in  writing  to  set  aside  and  vacate  said  order, 
and  further  reciting  that  on  June  30,  1016. 
the  court  had  overmled  said  motion,  and 
that  thereupon  the  plaintiff  bad  duly  and 
l^lly  excited  to  said  order  of  the  court 
overruling  said  motion,  etc.  The  record  is 
silent  as  to  such  motion  on  the  part  of  the 
city,  the  ruling  thereon,  the  motion  to  set 
aside  and  vacate  said  order,  and  the  order 
overruling  this  motion,  and  as  to  the  recited 
ezc^>tions  alleged  to  have  been  reserved, 
otherwise  than  la  stated  In  tills  amradment. 

On  February  B.  1017.  plaintiff  filed  an 
amended  complaint  (count  4)  maUng  parties 
defendant  the  dty  of  Blnnlni^kam  and  the 
Moore-Handley  Hardware  Company,  a  corpo- 
ratlim,  alleging,  among  ottMr  things;  that  the 
said  defendants,  not  mindful  ot  their  duty  In 
tbe  premises,  bad  negligently  allowed  or  per- 
mitted one  of  the  said  sidewalks  on  the  said 
Jefferson  avenue  to  be  and  become  In  an  un- 
safe condition,  In  this,  that  defendants  neg- 
ligently allowed  a  certain  hole  or  defect 
about  one  foot  wide  and  one  foot  deep  to  be 
and  remain  In  said  sidewalk  on  said  Jeffer- 
son avenue  at  a  point  near  the  intersection 
of  said  Hvenue  with  Burke  street,  within  the 
city  of  Birmingham;   that  aald  defendant. 
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Moore-Handley  Hardware  Company,  bad  neg- 
ligently and  wrongfiilly  caused  said  bote  or 
defect  to  be  In  said  sidewalk,  m  that  it  ran 
a  stfiam  roller  or  street  packor  Into  or  vDoa 
said  sidewalk  at  said  poinL  And  on  said 
day  abore  stated  deCmdants  reflled  Ukelr  re- 
Bpectlre  demurrers  to  tbe  complaint  as  so 
amended.  It  Is  to  be  noted  tbat  Moore-Hand- 
ley  Hardware  Company  was  made  a  party  by 
plaintiff's  own  action,  and  not  by  an  order  of 
tbe  court  requiring  the  amendment. 

The  bill  of  exceptions  recites  tbat  on  Ainrtl 
27, 1917,  the  city  moved  for  a  nonsuit  against 
the  plaintiff  upon  the  ground  that  under  sec- 
tloDS  1273  and  1274  of  the  Code  of  Alabama, 
and  an  ordinance  of  the  dty  of  Birmingham 
numbered  200,  the  Alabama  Great  Southeru 
Railroad  Company,  a  corporation,  ought  to 
have  been  Joined  as  a  defendant  In  said  suit, 
but  that  it  was  not  so  Joined.  This  motion 
was  submitted  on  an  agreed  stat^ent  of 
facts  to  the  effect  that  plaintiff  brought  suit 
in  this  cause  to  recover  of  the  dty  of  Bir- 
mingham, a  municipal  corporation,  damages 
for  a  personal  injury  received  by  her  od,  to 
wit,  the  &th  day  of  April,  1915,  said  person- 
al Injury  having  been  suffered  by  reason  of 
the  fact  that  the  plaintiff  feU  Into  a  hole 
caused  by  a  broken  place  In  the  sidewalk 
paving  along  the  westerly  ^de  of  Jefferscm 
aveuue  about  30  or  45  feet  southwardly  from 
the  railroad  tracks  of  the  Alabama  Great 
Southern  Railroad  Company,  in  that  portion 
of  the  dty  of  Birmingham  known  as  West 
End,  and  that  at  the  time  plalntlfTs  said  in- 
juries were  received,  and  continuously  since 
the  lltb  of  November,  1914,  the  Alabama 
Great  Southefu  .Railroad  Comimyi  a  corpo- 
ration, organized  and  existing  under  the  laws 
of  the  state*  of  Alabama,  was  the  owner  of 
the  property  abutting  upon  the  sidewalk  pav- 
ing where  the  plaintiff  was  injured,  and  tliat 
the  said  sidewalk  was  not  under  a  mainte- 
nance guaranty. 

On  June  2,  1017,  the  motion  was  granted, 
but  thereafter,  on  Jime  22d,  plaintiff  moved 
to  set  aside  said  order  of  nonsuit,  because 
the  motion  was  not  In  accordance  with  the 
provisions  of  sections  1273  and  1274  of  the 
Code  of  Alabama,  and  deprived  her  of  the 
right  to  "amend  or  be  nonsuited"  as  provided 
by  said  sections  of  the  Code,  which  motion 
was  duly  continued  by  the  court  until  the 
26th  day  of  June,  when  It  was  granted,  and 
tbe  former  order  of  nonsiUt  set  a^de.  On. 
June  30th  the  city's  motion  for  a  reconsider^ 
ation  was  granted,  unconditionally  nonsuit- 
ing the  plaintiff,  to  which  action  the  plaintiff 
reserved  an  exception.  Of  this  last  Judgment 
of  unconditional  nonsuit  of  plaintiff's  cause 
of  action  for  the  failure  to  Join  tbe  Alabama 
Great  Southern  Ballroad  Company  as  a  par- 
ty detatdant  the  defotdant  says  tbat,  when  a 
municipality  Is  sued  alone  under  sectlm  1274 
of  the  Code,  the  dty  must  make  It  aK>ear  be- 
fore demurrer  or  answer  that  some  third  per- 


son or  corporation  Ui  Uable;  otho'wlse  It 
milves  tbe  benefit  of  tbe  statutory  privilege ; 
tbat  tke  court  has  no  power  to  order  a  non- 
suit miconditlonaUy  under  the  statute ;  that 
section  8989  of  the  Code  prescribes  how  dty 
ordlnuicee  shaU  be  proved,  and  fbat  tbe  court 
shall  not  take  Judicial  knowledge  of  sacb 
ordinances. 

[1]  While  secUm  3969  does  prescribe  bow 
dty  ordinances  may  be  proved,  yet  by  the  act 
of  1916  (p&ge  297,  i  7)  courts  are  autb(»1zed 
to  take  Judldal  knowledge  of  all  the  ordi- 
nances, laws  and  by-laws  of  dtles  within  tbe 
state  of  Alabama  of  tbe  class  ot  Birming- 
ham. 

[2]  Motion  to  nonsuit  is  the  proper  remedy 
when  a  munidpal  defendant  desires  to  avail 
itself  of  the  provisions  of  section  1274  of  the 
Code,  In  a  case  where  the  plaintiff  has  fail- 
ed to  Join  another  party  who  is  liable  wltli 
the  munldpallty  under  the  provisions  ot  sec- 
tion 1273  of  the  Code.  The  api^cable  provi- 
slon  of  Eecti<m  1274.  Is  tbat  to  the  effect  tbat. 
if  an  action  be  brought  against  a  dty  or  town 
alone,  and  it  is  made  to  appear  that  any  per- 
son or  corporation  ought  to  be  Joined  as  a 
def^dant  in  the  suit  according  to  the  provl- 
slcms  of  section  1273,  the  i^ntiff  shall  be 
nonsuited,  unless  he  amends  by  making  such 
party  or  corporatiw  a  defendant  If  a  resi- 
dent of  the  Btat^  but  no  person  shall  be  sued 
Jointly  with  the  dty  or  town  who  would  not 
be  llaUe  s^tarately,  irreq^ectlve  (at  this  ihto- 
vision.  Piovicdon  is  alao  made  for  a  de- 
mand by  the  injured  party  before  bringing 
suit;  of  tbe  mayor  ct  such  mtmidpallty,  for 
the  name  of  audi  otber  person  or  persons  or 
corporation  as  may  be  liable  Jointly  with  tbe 
munldpallty  to  sudi  injured  party,  and  If 
snch  mayor  fall  to  furnish,  within  ten  days 
from  the  making  of  sadi  demand,  tbe  name 
of  such  person  or  persons  or  corporation  so 
Jointly  liable,  the  said  injured  party  shall 
not  be  required  to  Jdn  audi  other  persw  ae 
a  party  defendant  with  said  municipality  In 
any  suit  brought  to  recover  damages  for 
sudi  injuries.  Ex  parte  Whaley  (In  re  City 
of  Bessemer  v.  Wbaley)  188  Ala.  381,  384,  66 
South.  145. 

[3]  After  a  careful  consideration  of  the 
statute  and  the  construcdon  placed  thereon 
by  this  court,  we  are  of  the  <^nton  that  tbe 
defendant  munldpallty  did  not  waive  tbe 
benefits  of  the  statute,  even  Ibougb  It  did 
not  make  its  motion  for  a  nonsuit  until  after 
filing  pleas  to  the  amended  count  ^e  time 
when  such  motion  may  be  made,  as  declared 
by  the  statute,  is  when  "it  is  made  to  ap- 
pear" that  any  person  or  corporation  "ou^t 
to  be  J<^ned  as  a  defendant  in  the  suit  ac- 
cording to  the  provisions  In  ihe  preceding  sec- 
tion'* (section  1273  of  the  Ood^.  It  is  dear 
that  tbe  statute  was  intended  to  give  the 
right  and  reascmable  <q;>portnnity  to  a  mnnlc- 
Ipallty  to  have  brought  in,  as  a  party  defend- 
ant with  it,  any  person  or  cexptwatliu  who 

Digili2ed  by 


Ala.)  MILNSB  V.  CITY 

It  l8  abown  bj  the  pteadJnsa  and  the  ^oof 
Bhould  be  iotned  as  a  defendant  in  a  salt,  at 
mr  time  In  the  proceeding  before  Judgmoit, 
wben  the  same  I0  made  known  to  the  court. 

In  Benton  t.  City  ot  Himtgomerr,  7S 
Soatb.  473,  476,  the  oomiOalnt,  averring  tbu 
UitAs,  showed  the  necessity  of  the  jtdndw,  as 
8  party  defsidant  with  the  city,  of  the  llMit- 
gomery  Light  &  Traction  Company,  a  cotpo- 
radoD.  After  motion  to  strike  certain  counts 
of  the  complaint  had  been  disposed  ot  by  the 
court,  and  before  amendment  of  the  com- 
plaint waa  mad^  the  dty  mored  for  a  mm- 
suit  for  nonjoinder  of  such  corporation  as  a 
party  defendant,  so  made  to  appear  to  be  a 
necessary  party  defendant  with  the  dty. 
The  court  said: 

"In  City  at  Birminjdiam  v.  Carle,  191  Ala. 
339,  68  South.  22,  I*  rTa.  1915F.  797,  Bloom 
T.  City  of  Oullman  [197  Ala.  4001  73  Sonth. 
85,  and  City  of  Binninghajn  v.  Muller  [197  Ala. 
554],  73  South.  30,  this  court  considered  and 
coostmed  Code,  H  1273,  1274.  Id  accordance 
«rith  the  pronsions  of  these  itatutes,  as  they 
have  been  interpreted  here,  the  court  did  not 
err  in  requiring  the  jfrinder  of  the  street  railway 
company  as  a  defendant.  At  that  stage  of  the 
cause  it  sufficiently  appeared  that  the  city's  lia- 
bility (if  such  there  was)  was  secondary  and  con- 
ditional,  as  these  statutes  provided  that  the  lia- 
bility snerted  waa,  if  it  existed,  within  the  clasa 
dentmiinated  'b'  in  the  opinicm  in  City  of  Bii^ 
mingbam  v.  Carle  and  in  the  Bloom  Case,  su- 
pra. 

"Code,  I  127S,  is  as  foUows:  *8lat«mmit, 
Cloim»t  or  Demanda  for  Iniury  Filed.— No  re- 
covery sball  be  bad  against  any  dty  or  town 
on  a  daim  for  personal  injury  received  unless 
a  sworn  statement  be  filed  with  the  derk,  by 
the  par^  injured,  or  his  personal  reiHresflntative 
in  case  of  bia  death,  stating  sabstantially  the 
manner  in  wUdi  the  injury  was  recdved  and 
the  day  and  time,  and  the  place  where  the  acd- 
dent  occurred,  and  the  damages  claimed.'  This 
sUtDte  creates  as  a  ctxkdition  precedent  to  a 
recovery  from  any  dty  or  town  of  damages  for 
peraraial  injaries  recdved  the  filing  of  the  state- 
ment described  in  the  statute." 

In  City  of  Birmingham  v.  Muller,  197  Ala 
554, 73  South.  80, 32,  the  defendant  bad  plead- 
ed the  general  Issne  ami  contributory  negli- 
gence, and  had  Hied  a  plea  to  the  effect  that 
the  Birmingham  Coca-Cola  Bottling  Company 
was  Jointly  llahle  with  the  dty,  and  a  neces- 
sary party  defendant,  but  had  not  been  sued; 
and  demurrea-  to  this  spedal  plea  was  sua- 
tained.  "Upon  the  ccmduslon  of  the  case  de- 
fendant moved  that  plaintiff  be  Donsuited  for 
the  failore  to  make  the  Birmingham  Coca- 
Cote  Bottling  Goonpany  a  party  defendant. 
This  motion  was  overruled."  Of  this  ruling 
the  court  said: 

"Defendant  in  plea  2,  demurrer  to  which  was 
sustained,  alleged  that  the  Birmingham  Goca- 
Oola  Company  was  jointly  liable,  but  was  not 
made  a  party  to  the  suiL  thereto  attempting 
to  invoke  the  protection  of  Code,  f  1274.  It  is 
tumeoessaiT  to  pass  upon  this  ruling  of  the 
court,  furuer  than  to  state  that  at  the  condu- 
sion  of  the  case  the  defendant  recoenized  the  in- 
appropriatenesa  of  the  method  employed  for  pre- 
senting tbis  gnestion,  by  moving  that  plaintiff 
be  ntmsuited  for  (julure  to  make  said  company 
a  party  defradant.  That  such  a  motim  is  the 
proper  way  to  presoit  the  qaestion  was  dedded 
by  this  oonrt  In  Ex  parte  Whaley,  aopra." 
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The  court  farther  adverted  to  the  tact  that 
the  d^endant  offered  to  prove  the  fads  aw 
red  in  the  plea,  and  that  such  proffered  proof 
under  the  idea  presented  tb.e  qnestlon  of  the 
right  of  the  dty  upon  ctmclusltm  of  the  cause 
to  move  for  a  nonsuit  for  failure  to  make  the 
Birmingham  Ooca-<>)la  Company  a  party  de- 
fendant wlOi  the  dtr.  The  holding  was  that 
such  {troECered  evidence  "did  not  warrant  a 
reosmable  inferraoe  that  said  ccHnpany  was 
In  any  wise  negligent,"  and  that  for  this  fail- 
ure of  proof  tliere  was  no  error  in  OTOTruling 
the  motion  for  a  nonsuit 

In  dty  of  Birmingham  t.  Carle,  101  Ala. 
630,  68  South.  22,  U  R.  A.  1915F.  797,  the  suit 
was  against  the  dty  and  another  fen-  dam- 
ages. The  statutory  provlskHis  in  qnestlon 
were  discussed  and  defined,  and  tlie  court 
said: 

"New  Code  1907,  1 1274.  requires  that,  where 
the  munidpality  is  sued,  the  person  or  oorpora- 
ti(n  within  the  second  dass  (b)  defined  in  sec- 
tion 1273  shall  be  joined  as  a  defendant,  unless 
on  BPoropriate  demand  the  name  of  the  so 
culpable  person  or  corporation  (stranger  to  the 
monidpal  service  or  function)  is  not  fomished 
by  the  mayor  within  ten  days  after  the  donand ; 
and  an  additional  requirement  and  method  for 
the  joinder  of  such  person  or  corporation  is  pro- 
vided, where  it  developi  [italics  supplied]  that 
a  person  or  0(VporatioD,  within  the  second  class 
(b)  defined  in  sectim  1278,  liable  for  tho  conse- 
quences of  bis  its  culpable  wrong,  should  have 
been  originally  Jdned  as  a  defendant;  and  the 
plaintiff's  failure  to  amend  so  as  to  bring  in 
such  person  or  COTporation  as  a  defendant  re- 
quires the  nonsuiting  of  the  plaintiff." 

There  is  no  question  of  timely  motion,  for 
a  nonsuit  waa  not  presented,  for  that  the  suit 
was  brought  originally  against  the  dty  and 
such  other  person  or  corporation. 

In  Ex  parte  Whaley  (In  re  City  of  Besse- 
mer V.  WTialey),  supra,  the  dty  of  Bessemer 
was  sued  for  damages  for  pers<mal  tnjurlefi, 
and  had  Judgment,  whldi  judgment  on  appeal 
was  reversed,  and  the  cause  remanded,  and 
plaintiff,  Whaley,  by  certiorari  reviewed  the 
judgment  of  the  Court  of  Appeals.  The  opin- 
io redtes  that  it  is  claimed  that  some  of 
the  counts  of  the  complaint  show  that  other 
persons  besides  the  city  of  Bessemer  partici- 
pated In  the  ci-eation  of  the  nuisance  which 
proximately  caused  plalntUTs  injuries.  If 
so,  upon  an  appropriate  motion  under  the 
statute,  the  plaintiff  might,  after  having  been 
given  an  opportunity  to  make  such  persons 
defendants,  and  falling  to  do  so,  have  been 
nonsuited.  It  Is  iMlnted  out  that  no  motion 
for  a  nonsuit  was  made  under  the  statute. 
The  court  said: 

"If,  for  the  protection  of  the  dty,  the  plaintiff 
should  have  made  some  other  iwrson  a  defend- 
ant, then  the  statute  itself  plainly  indicates  the 
methods — the  only  methods,  because  tbey  are  of 
statutory  creation — which  tdionld  have  been 
adopted  to  bring  in  such  other  person  as  a  party 
defendant  As  this  right  of  the  dty  is  one  pure- 
ly of  statutory  creatiou.  the  remedy  provided  by 
the  statute  for  the  enforcement  of  the  right  must 
be  strictly  followed,  as  it  is  exclusive.   •   •  • 

"It  may  be  that  if  the  proceedings  looking  to 
a  nonsuit  had  been  taken,  the  plaintiff  would 
have  shown  tbat  die  had  otmiplied  with  the  last 
above  quoted  provisloa  of  the  Code  [section 
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12741,  and  that  fiierafore  time  waa  not  only  no 
reasmi  for  a  nonsuit,  bat  no  reuon  tor  a  itay 
of  the  proceedtogB  until  the  other  penons  oould 

be  maoe  deiFendants." 

As  a  sort:  of  "moreover"  dause^  It  was 
stated  that  the  defendant  did  not  see  proper 
to  apply  for  a  nonsuit  under  the  statute,  but 
pleaded  to  the  complaint,  and  In  so  dcrtng 
waived  any  legal  right  secured  to  It  by  the 
statute  In  so  far  as  a  nonjoinder  of  parties 
defendant  is  concerned.  We  are  of  the  opin- 
ion that  this  latter  statement  was  not  neces- 
sary to  a  decision  of  the  Whaley  Ceae,  and 
was  in  this  re^>ect  unsound. 

If  it  is  made  to  appear  by  the  complaint 
that  any  person  or  corporation  ought  to  be 
Joined  with  the  dty  In  a  suit  accwdlng  to 
sections  1273  and  1274  of  the  Code,  or  If  such 
necesidty  Is  made  to  appear  by  a  plea  and 
proof  sustaining  the  same,  or  made  to  ap- 
pear on  the  trial  by  the  evidence,  together 
with  the  fact  that  such  step  has  not  been  tak- 
en, then  on  motion  ot  the  city  the  plalntUT 
will  be  nonsuited. 

r41  Of  course,  the  Judgment  fOr  the  nonr 
suit  should  be  ccmdltloned  oa  the  plaintifTs 
fiiilure  to  so  amend  the  complaint  as  to  Join 
as  a  defendant  sncti  person  or  CMporatloa. 
The  Jndgmait  from  which  this  appeal  was 
prosecuted  was  nnoondltlonal,  and  as  such 
cannot  be  sustained.  Section  1274  does  not 
authorize  a  nonsuit  unless  the  plaintiff  falls, 
under  the  contlngenelea  named  In  the  statute, 
to  Join  sncfa  -third  person  as  defendant.  This 
record  shows  that  on  Jane  2d  and  on  June 
.^Oth  the  preddlng  Jadge  granted  the  dty's 
motion,  unconditionally  nonsuiting  the  plain- 
tiff without  allo^ring  her  to  amend  the  com- 
plaint by  adding  the  Alabama  Great  South- 
ern Railroad  Company  as  a  party  dtfendant, 
^ereas  it  also  shows  such  amendment  of 
file  mi  June  2,  1817.  This  action  of  the  trial 
court  was  to  violation  of  the  express  terms 
of  tjie  status  finding  construction  in  the 
several  cases  to  which  we  have  adverted. 

The  Judgment  la  reversed,  and  the  cause  Is 
remanded. 

Herersed  and  remanded.  All  the  Justices 
concur. 


RANDLIN  V.  SHERRILL  et  al.    (8  Div.  41.) 

(Supreme  Gonrt  of  Alabama.    May  9,  191S. 
Rehearing  Denied  June  29,  191&) 

1.  Pabtitior  «=»77(4)— IPlbadino— Sai«  pob 
Division. 

A  tenant  in  comm<m  seeking  a  sale  for  di- 
vision must  allege  and  prove  that  the  lands  can- 
not be  equitably  divided  without  a  sale. 

2.  PAR-rmow  «=»73— Action— Dismissal. 

Dismissal  of  a  bill  seeking  a  sale  for  division 
among  tenants  in  common  for  want  of  proof  a» 
to  its  principal  equity  carries  with  it  those  ques- 
tions which  are  merely  inddental. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; R.  G.  Brlckelt,  Judge. 
Bill  by  Randolph  Sandlln  against  John  H. 


Sberrin  and  oHien.    BID  dismissed,  and 

complainant  appeals.  Modified  and  affirmed. 

Bill  by  Randolph  Sandlln,  appellant, 
against  his  brothers  and  sisters,  and  the 
lawful  helTB  of  deceased  brothers  and  sisters, 
for  the  sale  of  160  acres  of  land,  as  there- 
in described,  for  division  among  the  parties 
as  Joint  owno^  or  tenants  in  conunon;  It 
being  averred  that  the  land  cannot  be  equi- 
tably divided  without  a  sale  thereof.  Some 
of  the  respondents  were  minors.  It  is  fur- 
ther averred  that  one  of  the  respondents, 
John  Sherrlll,  has  been  in  possession  of  a 
part  of  the  land,  and  it  is  sought  to  have 
him  diarged  with  the  reasonable  rental  val- 
ue tb««of ;  that  the  said  John  Sherrlll  ex- 
ecuted a  mortgage  to  one  S.  E.  Stewart,  con- 
veying all  his  interest  in  said  land.  The 
said  Stewart  Is  made  a  party  so  as  to  have 
said  mortgage  satisfied  out  of  the  share  of 
said  John  Sherrlll  of  the  proceeds  from  the 
sale  of  the  land,  and  the  mortgage  canceled. 
The  bin  further  shows  that  complainant  has 
bought  the  interest  of  some  of  the  heirs,  and 
that  he  owns  a  three-sevenths  interest  in  the 
land. 

It  Is  averred  in  the  bUl  that  the  land  waa 
purchased  by  the  mother  of  the  tenants  In 
common,  Sarah  P.  Sherrlll,  In  the  year  1872, 
but  there  Is  a  misdescription  In  the  deed ; 
that  Sarah  P.  Sherrlll  was  placed  In  pos- 
session of  the  land  described  in  the  bill, 
and  upon  her  death  her  husband,  James  A. 
Sberrill,  went  Into  possession,  and  so  re- 
mained up  to  the  time  of  his  death  in  Oc- 
tober, 1910.  The  bill  further  shows  that 
some  of  the  other  re^wndents,  tenants  In 
cwnmon,  acquired  by  deed  the  Interest  of 
some  of  their  brothers  and  sisters  to  the 
land. 

It  is  further  alleged  that  the  father  of 
these  respondents,  who  owned  only  a  life 
estate  In  the  land,  mortgaged  the  same  to 
one  Echols,  and  that  at  a  foreclosure  sale 
respondent  Anders  became  the  purchaser, 
and  received  a  foreclosure  deed  from  said 
mortgagee  etmveylng  all  the  interest  of  the 
said  James  A.  Sherrlll.  The  said  Andn^ 
went  into  possession  of  same,  and  continued 
in  possession  there<^  up  to  the  time  the  said 
James  A.  Sberrill  was  adjudged  Insane  In 
1909.  In  1910  he  rented  the  land  from  the 
complainant,  as  guardian  of  said  James  A. 
Sherrlll.  The  bill  avers  that  the  deed  to 
said  Anders  conveyed  imly  the  life  estate, 
and  that  upon  the  death  of  said  James  A. 
Sberrill  the  title  to  the  land  vested  absolute- 
ly In  the  parties  to  this  suit  as  tenants  In 
common,  that  the  said  Anders  has  been,  and 
Is  noT^,  in  possession  of  a  large  portion  of 
said  land,  and  that  an  accounting  to  the  ten- 
ants In  common  for  a  reasonable  rental  value 
for  use  and  occupatlcm  of  said  land  Is  sought, 
tt^ether  with  the  cancellation  of  certain 
mortgages  executed  by  said  Anders  to  re- 
spondents Stewart,  Kyle,  and  McDanId,  in 
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order  tbat  Ow  land  ma?  bring  its  reasonable 
market  raloe. 

The  bill  farther  alleges  tbat  respondent 
Anders  recovered  a  jndsment  against  the 
cnnplabuust  In  tbe  sum  of  9600  and  costs  In 
a  mlt  fbr  malldons  prosecntlon  and  false 
Imprisuunent,  vbkb  said  Judgmoit  and 
costs  are  still  a  snbslsUng  demand  against 
the  complainant  in  favor  at  said  And^; 
that  said  Anders  Is  Insolvent,  and  cf»ivlaln- 
ant  seeks  to  have  that  porUon  of  sodi 
amoont  as  may  be  fbond  due  the  tenants 
In  oommon  tm  an  aceonntlng,  whieh  would 
be  his  pro  rata  Share,  set  off  against  said 
lodgment. 

There  were  decrees  pro  confesso  against 
some  of  the  re^Ktodenta,  and  answers  by 
others.  The  said  Anders  answered  tbe  bill, 
denrlng  aU  material  averments  thereof,  and 
denying  that  complainant  has  any  interest  in 
•aid  land,  and  farther  denTlng  that  the 
mother  ot  complainant  acquired  title  there- 
to ;  allying  that.  In  fact,  James  A.  SherriU, 
through  whom  he  claims  title,  occupied  the 
land  adversely  for  such  a  length  of  time  as 
to  vest  in  him  the  title  to  said  land,  and  that 
lie  (respondent)  became  the  owner  thereof, 
went  into  possession,  and  has  remained  in 
possession  thereof,  and  complainant  has  no 
right  to  idaim  of  respondrat  any  rent  for  use 
and  occupation.  A  guardian  ad  litem  was 
appointed  for  tbe  minora,  alleged  tenants  in 
cnamoa,  who  filed  answers  denying  the 
arerments  of  each  paragraidi  of  the  Mil. 

The  cause  was  submitted  for  final  decree 
on  pleadings  and  proof.  Tbe  court  decreed 
tbat  complainant  was  not  entitled  to  relief 
and  dismissed  the  bUl.  From  this  decree 
Oie  complainant  prosecutes  this  appeal. 

Jotm  B.  Sample^  of  Barts^Us,  and  Wert  & 
Ljmne^  of  Decatur,  for  appellant.  W.  T. 
Lowe,  of  Decatur,  fbr  apptilees. 

GABDNCR,  J.  The  bill  In  this  cause  has 
for  its  pilme  object  the  sale  ot  lands  for  dlvi- 
slmi  among  tenants  In  common.  AU  other 
questions  as  to  the  accoantlng  sought  and 
the  removal  of  clouds  upon  the  title  are  but 
incidental  to  this  main  equity.  Some  of  the 
alleged  tenants  in  coinmoii  were  minors,  and 
the  averments  of  tbe  bill  were  by  the  guard- 
Ian  ad  litem  denied,  as  well  also  denied  In 
some  of  the  answers  of  the  otber  respondents. 

[1]  A  very  necessary  averment  In  a  bill 
seeing  a  sale  for  division  among  tenants  In 
common  Is  that  the  lands  cannot  ,  be  equitably 
divided  among  said  Joint  owners  without  a 
sale  thereof.  This  Is  a  question  of  fact,  and 
necessary  to  be  here  proven. 

The  record  has  been  carefully  examined, 
and  we  find  no  evidence  whatever  touching 
this  Important  feature  of  the  bill.  For  a  tall- 
ore  ot  this  proof,  therefore,  the  bill  as  tme 
seeking  a  sale  of  the  lands  for  division  among 
the  tenants  In  common  was  properly  dis- 


missed. Smitb  V.  WItcher.  ISO  Ala.  102,  60 
South.  881 ;  Bnnll  v.  WUsoo.  76  South.  970. 

[t]  The  other  questions  Inv^dved  were  bat 
ancillary  to  the  main  equity  of  tlie  Mil,  as 
previously  stated,  and  the  MU,  having  been 
pnqterly  dismissed  for  want  of  proof  as  to  its 
prindpal  eQnltTi  carries  with  it  those  qoes* 
tioDs  which  are  merely  incidental,  including 
tbe  question  ot  accoantlng. 

In  view  of  the  sltoatlmi  hue  presoited, 
ho>wever,  we  have  concluded  to  exercise  dls* 
cretkm,  and  modify  the  decree  dlsmlwing  the 
bill,  that  it  may  be  without  prejudice  to  the 
rights  of  oomplalnant  in  the  prosecutlmi  of 
other  suits  Involving  any  of  the  matters 
herein  set  up.  We  might  add,  moreover,  that 
the  bill  shows  respondent  Anders  only  pur< 
chased  a  life  estate,  which  bad  expired,  and 
he  was  therefore  not  a  tenant  In  common  of 
the  land ;  and  the  complainant  not  being  in 
poesessloii,  it  would  seem,  so  far  as  that  re- 
spondent was  concerned,  what  was  said  by 
this  court  in  Brown  v.  B^agln,  174  Ala.  438, 
57  South.  20,  would  be  applicable  to  the  situa- 
tion here  presented.  See,  also,  Shepard  v. 
Mt  Vernon  Lbr.  Co.,  192  Ala,  322,  68  South. 
880. 

We  merely  make  this  (rfwervatlon  In  antici- 
pation of  farther  litigation. 

It  results  that  the  decree  appealed  from 
will  be  affirmed  but  modified  as  above  indica^ 
ed  so  that  tbe  dismissal  of  the  bUl  will  be 
without  prejudice. 

Modified  and  affirmed. 

ANDERSON,  C.  J.,  and  MATFICIiD  and 
SOBIEBVIUjE,  jJ..  amcnr. 


BBLSEB  et  aL  v.  STATE.   (S  Dlv.  326.) 

(Court  of  Appeals  of  Alabama.   June  4,  191S. 
Behearing  Denied  Jane  29,  1918.) 

1.  LbUCEHT  «=>77(2)  —  iNBTKUCnONS  —  A«- 

STSACT  iRS'rBuonozfB— Possession  or  Sroi^ 
■H  Pboj*kbty. 

In  a  prosecutioD  for  grand  larceny,  a  re- 
quested iDStnicttoo  that  possession  of  recentlj' 
stolen  property  is  a  circumstance  tendmg  to 
prove  that  tbe  possessor  Is  the  guilty  agent,  and 
tbat  the  burden  ot  proof  is  on  him  to  show  that 
be  honestly  caiae  into  possession,  was  pnyperly 
refused  as  being  abstract 

2.  I^AxcBNY  «=>41— PaoscoimoiT— BUBDSn  OF 
Pboov  —  Explanation  o»  PossESBZOir  of 
Stolen  Pbofebtt. 

A  charge  that  the  burden  of  proof  in  a  lar- 
ceny proseeation  is  on  the  possessor  of  recently 
stolen  property  to  satisfy  tiie  jury  beyond  a  rea- 
sonable doubt  that  he  btHiestty  came  into  pos- 
session thereof  does  not  state  the  true  rule. 

3.  Criminal  Law  ^814(16)— Abstbact  In- 
struction, 

An  inetractian  tiiat  if  a  witness  aided  or 
aiietted  defendants  or  either  of  them,  tbe  teati- 
mony  of  such  witness  should  be  corroborated  by 
intlependent  evidence  sufficient  to  exclude  the  be- 
lief beyond  a  reascmable  doubt,  but  that  defend- 
ants were  the  guilty  parties,  was  properly  rr- 
fiued  as  being  nbstract. 
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4.  CannNAL  Law  ^9607(3)  —  Testimowt  or 

ACOOKFLICE— ACCESSOBT  AFHEB  THK  FaOIV^ 

"Skfaratk  Offxmbb." 
The  test  of  complicity  of  a  witnesB  in  a  lar- 
ceny caae  under  Code  1907,  {  7897,  requiring 
corroboration  of  an  accomplice's  testimony,  is 
whetber  the  witness  could  be  indicted  for  the  of- 
fCDBe  either  as  principal  or  accessory,  if  not,  be 
is  competent ;  section  6220  making  an  accessory 
after  the  fact  a  separate  and  distinct  offense. 

[Ed/  Note.— For  other  deSnitlODS,  see  Words 
and  Phrases,  Second  Series  Sei>arate  Offedbe.] 

A[^al  from  Circuit  Coart,  Montgomery 
€V>iint7;  A.  B.  Foster,  Judge. 

Bd  and  Jim  Belser  were  amvlcted  ct 
gnoA  larcQDjr,  and  tbey  an>eeL  Affirmed. 

The  charge  was  the  larceny  of  certain 
cows.  The  following  la  charge  refus- 
ed to  defendant: 

The  court  charges  the  Jury  that  possession 
of  recently  stolen  property  is  a  drcumstasce 
tending  to  prove  that  the  possessor  thereof  is  the 
guilty  agent,  and  that  the  burden  tME  proof  is  on 
Bun  to  aatiatj  the  jury  beyond  a  reasonable 
doubt  that  he  came  honestly  into  the  possesaioQ 
of  same. 

Charge  1; 

If  the  jui7  believe  from  the  evidence  that  thi^ 
witness  B.  A.  Bedsole  aided  or  abetted  defend- 
ants or  either  ot  them  in  tbm  oonunisrion  of  the 
offense,  then  the  testinMuiy  oi  aaid  wttness 
should  be  corroborated  by  ind^iendent  evidence, 
whidi  independent  evidence  should  be  sufficient 
to  exclude  the  belief  beyond  a  reasonable  doubt, 
but  that  defendants  were  the  guilty  parties,  and 
unless  BO  oonoboratBd  dtfennat  anoald  be  ac- 
quitted. 

Charge  2: 

If  the  Jury  believe  turn  the  evidoMe  that  B. 

A.  Bedsole  did  not  occupy  the  legitimate  re- 
Istion  of  parent,  child,  brother,  aUter,  btis- 
band.  or  wife  at  defendant,  or  nther  of  tbem, 
and  be  knew  that  they,  or  either  of  tiian,  had 
stolen  the  oows  w  either  of  them,  and  that  he 
gave  aid  to  th^  or  either  of  them,  by  declin- 
ing to  give  their  names  when  first  questioned, 
with  the  intent  for  them,  or  either  of  them,  to 
escape  arrest  trial,  conviction,  or  punishment, 
then  and  in  that  event  he  would  be  an  accessory 
after  the  fact,  and  his  testimony  would  have 
to  be  corroborated  by  independent  evidence  tend- 
ing to  connect  defendant,  or  either  of  them, 
with  the  commlsritn  ot  the  offense  dialled, 
and  such  CMToborative  evidence  would  have 
to  be  of  such  diaracter  as  to  exclude  the  belief 
beyond  a  reasonable  doubt,  but  that  defendants, 
or  either  of  them,  were  the  guilty  agcDta  before 
the  Jury  would  be  authorized  to  convict  them 
<Hi  ue  testimony  of  said  Bedsole. 

Mark  D.  Brainard,  of  Montgomery,  for 
appellants.  F.  Loyd  Tate,  Atty.  Gen.,  for 
the  State. 

SAMFORD,  J.  [1-4]  No  brief  baa  come 
to  the  hands  of  the  court.  Charge 


requested  in  writing  by  the  defendant  Is  ab- 
stract* and  does  not  aasert  the  true  rule  as  to 
the  burden  of  proof.  Charge  1  Is  entirely 
abstract.  The  correct  proposition  of  law  ap- 
plicable to  this  case  was  fully  and  clearly 
stated  In  the  oral  charge  of  the  court. 
Charge  2  does  not  state  a  correct  proposition 
of  law  aa  applied  to  the  testimony  of  ac- 
complices as  provided  in  section  7^,  Code 


1907.  The  tert  of  complldtj  la:  Oonld  the 
witness  be  Indicted  for  the  offense  dther  as 
prlndpal  m  acoeasoiyf  If  not,  he  la  com- 
petent Ban  T.  Stat^  37  Ala.  409^  An  ac- 
ceeaorj  attet  the  fact  la  a  separate  and  dis- 
tinct offense,  made  so  by  section  6220  of 
the  Code  of  1907. 

There  is  no  error  In  the  record,  and  the 
Indgmait  la  affirmed. 

Affirmed. 


GRIZZABD  T.  mrE.   (7  Dir.  4SS.) 

(Court  of  Appeals  of  Alabama.   April  2,  1918. 
Rehearing  Dcsiied  June  29,  1918.) 

1.  HowcxDi  «a»160(l)— BrxDinoc^Iiauxs- 

EIAUTV. 

In  prosecution  for  manslaughter,  it  having 
been  shown  killing  was  done  at  d^endant's 
home  at  about  4  in  afternoon,  teetinHxiy  deceas- 
ed had  gone  across  river  that  nuHiiing  with  wit- 
ness and  gotten  whidcy,  etc.,  was  properly  ex- 
cluded as  immaterial  and  irrelevant. 

2.  HouiciDE  ^=>339— Appeal  —  Hauiuss 

fiaaoft— EVID£NCB. 

In  prosecution  for  manslau^tHr,  eKdosknt 

of  evidence  of  drunken  condition  <^  deceased  on 
a  former  occasion,  when  it  was  testified  he  made 
a  threat  against  defendant's  life,  was  harmless, 
and,  if  error,  was  to  d^endanf  s  benefit 

3.  OaiinifAi,  Law  «=»828(1)— iNSTBUonoifs— 
BBPnTrtiOK, 

Charges  covered  by  the  court's  general 
charge  or  those  given  at  defendant's  request 
were  properly  refused. 

4.  HoiaoiDi  Ce»300(6)— iNBTBUonoji— Sku>- 

DsnEMS»-lHTOX.VKD  GHAaAOIBB. 

In  prosecution  tor  manstaughter,  duurge 
that,  even  though  deceased  had  no  run  at  time 
of  shooting,  yet  If  he  was  apparently  reaciiing 
for  a  gun,  and  waa  saying  to  odEendant  he  had  a 
gun.  ete»  defendant,  if  in  alaowa  bona^  was  un- 
der no  duty  to  xeCreat  heli  properly  refused  as 
inv(dved. 

5.  HoiaoiDC  ^116(^  — Sn»-DsRirai— Ap- 

PKABANOES. 
If  appearances  produced  in  defendant's  mind 
honest  bdief  it  was  necessary  to  kill  deceased  to 
save  bis  own  life,  or  himself  from  great  harm, 
appearances  bemg  such  as  to  impress  mind  of 
reasonable  man  with  necessity  to  tftke  Kfe,  de- 
fendant was  justified  In  killing  deceased.  If  free 
frou  fault,  and  at  his  own  house. 

6w  HoKxoxni  «39»116(<0— SELT-Dmirai— Af- 

PBABAHOia. 

Defendant,  in  shooting  one  with  whom  he 
had  a  difficulty,  had  a  right  to  act  on  appear- 
ances ;  the  other  reaching  toward  the  comer  of 
the  home  and  saying  he  liad  a  gun  there. 

7.  Cbiuikal  Law  «=a>045<2)  —  Nkw  Tbxal  — 
NeWLT    DiaOOVIBBD    iDTZinHOK   ^  Mah- 

aLAUQBTBa. 
In  manslaughter  case,  where  court  gave  de- 
fendant ull  he  was  entitled  to  by  contention  that 
appearances '  justified  belief  deceased  had  gun, 
discovery  after  trial  witnesses  would  have  testi- 
fied that  before  killing  deceased  was  seen  goins 
toward  defendant's  aaaaa  waa  not  sufficient  to 
authorise  new  triaL 

8.  Cbiminal  Law  ®=»{>38{1)  —  New  Tbiai.  — 
Further  Impeachment. 

Undiscovered  evidence,  tending  further  to 
impeach  testimony  o£  state's  witness,  who  had 
already  been  impeached '  and  contradicted  by 
several  witnesses,  is  not  miffident  to  warrant 
new  trial  of  defendant  for  manslaughter. 
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9.  CKncnTAi.  Law  «»S64(9)— MiaooRDticT  ov 
jUBT— Failubb  to  Remain  Tooetheb. 
Jury's  fBilure,  while  in  the  courtyard  and 
with  the  bailiff,  to  remain  in  compact  mass,  five 
of  than  being:  about  25  foet  from  otban,  is  not 
Buch  miaconduct  as  will  warrant  Mtting  aaide 
Terdict  of  guilty  of  manslaughter. 

Appeal  from  OlrciUt  Gouxt,  Cl^baran 
County;  Hugh  D.  Merrill,  Judge. 

Columbus  Grlzzard  was  convicted  of  man- 
slaughter, and  he  ai^eals.  Affirmed. 

The  foUowtnff  cbargea  were  refused  to 
defendant: 

(4A)  Even  though  deceased  had  no  gun  at  the 
time  of  the  shooting,  yet  if  he  was  apparently 
reaching  tor  a  gun,  and  was  saying  to  defend* 
aat  that  he  had  a  gun,  and  the  circumstancea 
were  audi  aa  to  iiibren  defendant  as  a  rea- 
sonable man,  and  did  bo  ImpresB  him,  that  de- 
ceased had'  a  gun,  and  that  he  was  threatening 
to.  and  was  likely  to,  shoot  defendant,  then 
defendant,  if  he  was  in  his  own  house,  waa  un- 
der no  doty  to  retreat,  and  waa  free  from  fault 
in  bringing  on  the  difficulty,  hut  had  a  rii^t  to 
stand  his  ground,  and  to  ahooC  deceased,  and 
you  should  aoQuit  him. 

(8)  If  the  appearances .  were  such  as  to  pro- 
duce in  the  i^nd  <^  defendant  the  honest  be- 
lief that  it  waa  necessary  for  him  to  kill  de- 
ceased, to  save  his  own  life,  or  himself  from 
peat  bodily  harm,  then  he  was  justified  in  kill- 
iDg  deceased,  provided  he  was  free  from  fault  in 
bruging  on  the  diOcnlty,  and  was  at  his  own 
house. 

The  defendaot  was  tried  on  an  indict- 
ment  charging  morder  in  thft  first  degree, 
fna  oonvicted  of  manalaagbter,  aod  Lnm 
the  Judgmoit  he  appeals. 

Willett,  Wlllett  ft  Walker,  of  Anniston. 
for  appelant  F.  L(^d  Tate,  Atty.  Qen., 
and  Bmmett  8.  Thlgpen,  Asst  Atty.  QeiL, 
far  the  Stata 

SAMFORD,  J.  [1]  It  having  been  sbowu 
that  the  killing  was  done  at  the  defendant's 
home  about  3  or  4  o'tdock  in  the  afternoon, 
the  fact  that  deceased  had  gone  across  the 
river  that  morning  with  witness  and  gotten 
some  whisky,  or  as  to  when  and  where  they 
got  whisky  before  going  to  defendant's 
bouse,  was  Immaterial  and  Irrelevant  to 
any  issue  presented,  and  therefore  the  ob- 
jections of  the  state  were  properly  sustain- 
ed. 

It]  The  exduaion  of  the  evideooe  of  the 
drunken  owdltlon  of  deceased  on  a  former 
occasion,  whoi  It  was  testified  be  made  a 
threat  against  the  life  of  defradant,  waa 
without  Injury  to  the  defendant,  and,  if  er- 
ror, was  to  his  benefit 

[S-l]  Charges  lA,  2A,  4,  CIA,  and  OA  were 
covered  by  the  court's  general  charge,  or 
the  charges  given  at  the  request  of  the  de- 
fendant. Oharge  4A  Is  Involved,  and  charge 
8  is  bad,  because  it  fails  to  byiMtheslze 
that  tbe  appearances  were  sach  as  to  Im- 
press the  mind  of  a  reasonable  man  with 
the  necessity  to  take  life.  The  motion  for 
a  new  trial  was  properly  orermled.  There 
is  no  pretenee  that  the  deceased  bad  a 


gun  at  or  sear  at  band,  nor  la  It  oomtend- 
ed  that  be  had  a  gun  in  his  bond  at  the 
time  be  was  shot  by  tbe  defendant  Defend- 
ant contends  and  testified  that  deceased 
reached  towards  tbe  comer  of  the  house  and 
said  lie  bad  a  gun  then^  'Bie  dettoidant 
claims  to  have  acted  on  appearances  and 
fired.  He  lud  a  rl^t  to  act  on  appearances, 
and  the  qnestloa  of  urtiether  tbe  deceased 
was  seen  going  in  tbe  direction  of  defend- 
ant's house  earlier  in  tbe  aftemoon  waa 
not  material. .  Ttie  court-  by  its  charges 
gave  the  defaidant  evwything  he  was  en- 
titled to  by  reastm  of  tbis  contentlou. 
H^ce  tbe  fact  that  it  was  discovered  afto- 
tbe  trial  that  two  witneaaes  would  have  tee- 
tifled  that  a  abort  time  before  the  killing 
deceased  was  «een  going  In  tbe  direction  oi' 
defendant's  house  Is  not  sufllclent  to  author^ 
Ize  tbe  granting  of  a  new  trial.  The  undis- 
covered evidence  further  tending  to  Impeach 
tbe  testimony  of  a  state's  witness  who 
had  already  been  impeached  and  contradict- 
ed by  several  witnesses  Is  niot  saffldokt  to 
warrant  the  granting  of  a  new  trial. 

[I]  The  fact  that  tbe  jury  trying  the  case, 
while  in  the  courtyard  and  with  tbe  bail- 
iff, did  not  remain  In  a  compact  mans,  but 
at  one  time  five  of  them  were  about  25  feet 
from  tbe  others,  is  not  such  misconduct 
of  tbe  jury  as  will  warrant  setting  aside 
the  verdict 

There  is  no  errw  in  the  record,  and  tbe 
judgment  Is  affirmed.  ^ 

Affirmed. 


WALLAOB  V.  CITX  OF  FLOBENGH. 

(8  Div.  650.) 
(Court  of  Appeals  of  Alabama.  June  20,  1918.) 
MUNICIPAIi  COBPOSATIONS  «=»491  —  ASSESS- 
ItENT  rOE  BENia^T8— FOBM  OF  PEOTEST. 
Under  Code  1907,  H  1381,  1394,  where  cru<1e 
written  protest  against  assessment  for  extension 
of  city'B  sewer  system  was  filed  by  property 
owner,  which  protest  showed  owner  objected  be- 
cause property  would  not  be  tPMiefited^  etc.,  cir- 
cuit court  improperly,  on  city's  motion,  dismiss- 
ed his  appeal  from  the  assesonent. 

Appeal  from  Circuit  Court,  Lauderdale 
County;  C.  P.  Almon,  Judge. 

Assessment  proceeding  by  tbe  City  of  Flor- 
ence, wherein  T.  A.  Wallace  filed  protest, 
and,  after  assessment  of  benefits  against  his 
lots,  perfected  appeal  to  tbe  circuit  court, 
which  was  dismissed  on  the  City's  motion, 
and  Wallace  aiweals.  Xterersed  and  re- 
manded. 

Geo.  P.  Jones  and  Williams  &  Roberts,  all 
of  J!  lorence,  for  an^eUant  Mitdiell  &  Hughs- 
ton,  of  Slorenoe^  tor  ankdlea. 

BtflCKEN,  J.  By  properly  prepared  and 
duly  passed  ordinances  and  resolutions,  tbe 
city  of  Florence  determined  to  extend  its  san- 
itary sewerage  along  cwtaln  streets,  and 
they  put  tbe  costs  tb«cof  upon  owners  ai 


sas  sasM  (Mb  and  UT-NVMBBR  la  sU  Ksy-Numbered  Olgsrts  and  Indazw 

Digilized  by  Google 


268 


79  SOUTHEKN  BEPOBTEB 


(Ala. 


abutting  property,  In  proportion  to  tbe  benefit 
to  Budi  property.  Notices  were  giv^  to  tbe 
abutting  owners  to  show  cause  why  those 
Baaeeaamts  should  not  be  levied  upon  their 
property.  In  fact,  no  question  Is  raised  on 
this  appeal  as  to  any  preliminary  steps  taken 
prior  to  the  asseesmeut  of  benefits  against 
abutting  property.  In  due  time,  before  as- 
sessment was  made,  Y.  A.  Wallace,  tbe  appel- 
lant, filed  a  crude  protest,  but  In  writing, 
with  tbe  proper  offldals,  and  aftw  a  hear- 
ing before  the  dty  council,  and  an  assesa- 
raent  of  benefits  to  hla  abutting  lots^  be  per- 
fected an  appeal  to  tbe  circuit  court  Tbe 
city  filed  a  motion  in  the  drcnit  court  to  dla- 
mlss  tbe  ai^ieal,  because: 

"(1)  That  court  had  no  loriedietion  because 
no  te^l  objections  to  tbe  aeaesement  on  defend- 
anf  a  property  was  filed  in  writing  on  or  before 
the  date  named  for  fixing  said  aasessnient,  and 
this  is  shown  by  the  record.  (2)  The  paper 
writing  filed  by  tiie  defendant  and  shown  in 
tbe  record  specifies  no  gromid  of  objection  to  the 
assessment.  And  (3)  defendant  has,  as  shown 
by  the  record,  not  complied  with  toe  require- 
ments of  law  made  a  conditkm  prscedent  to  an 
appeal  trom  a  mnulcipal  ImmroTanent  assess- 
ment" 

The  court  granted  the  motion,  and  the 
property  owner  appeals,  and  presents  the 
single  question  of  his  right  to  a  hearing  on 
the  merits  of  his  acv)eal. 

The  questloQ  seems  to  be  one  of  first  Im- 
pression  In  this  state,  and,  so  far  as  our 
research  has  gone,  has  had  treatment  else- 
where, but  Incidentally.  The  insistence  of 
appellee  is  tliat  the  so-called  protest  was  of 
no  Informing  worth,  and  presented  no  Is- 
sues on  which  to  base  a  trial.  Giving  effect 
to  the  plain  terms  of  sections  138X  and  1394, 
Code  1907,  it  appears  that  tbe  complaining 
proi)erty  owner  is  entitled  to  have  his  day 
in  court,  and  to  have  adjudicated  the  issue 
of  special  benefit  to  his  prc^rty  In  pro- 
pot'tion  to  Uie  assessment  put  upon  it  No 
technical  words  or  form  seem  necessary  to 
entitle  Mm  to  this  right.  Furthermore,  while 
crudely  expressed.  It  clearly  appears  from 
the  protest  as  filed  by  appellant,  and  to  which 
no  objection  was  raised  on  the  proceedings 
before  the  commissioners,  that  he  objected 
to  said  assessment  because  as  a  result  there- 
<if  he  would  sustain  a  loss,  and  that  his  prop- 
erty would  not  be  Increased  In  value  by  rea- 
son of  the  special  benefits  derived  from  tbe 
construction  of  said  sewer,  and  that  said  as- 
sessment would  In  fact  amount  to  a  confis- 
cation of  his  property,  etc. 

But  for  the  provisions  of  section  1381  as  to 
the  effect  of  failure  to  file  written  protest  or 
objection,  it  would  seem  that  the  property 
owner  might  wait  for  action  by  the  city  coun- 
cil, and  then  without  protest  or  objection 
have  an  appeal  on  the  merits.  Section  1394 
dispenses  with  the  necessity  of  any  pleadings, 
leaves  the  Issues  to  be  stated  by  the  court, 
requiring  the  court  to  hear  all  objections  of 
the  property  owner,  and  to  determine  wheth- 


er the  assessinmt  exceeds  tlie  increased  val- 
ue of  such  property  by  reason  of  the  special 
benefits  derived  from  the  Improvementa  To 
provide  or  hold  otherwise  might  present  a 
serious  constltutl(Hial  question,  when  the  pro- 
visions of  section  286.  Cwistltation  1901,  are 
considered. 

While  the  matter  here  presented  Is  not  di- 
rectly Involved  by  analogy  the  cases  of  City 
of  Birmingham  t.  Willis.  178  Ala.  198,  50 
South:  178.  Ann.  Gas.  1915B,  746,  and  Gar- 
ner T.  City  of  Annlston.  178  Ala.  430,  59 
South.  664,  would  seem  to  sustain  tbe  Tiew 
that  the  court  erred  In  dismissing  the  appeal. 

Such  is  the  opinion  of  this  court  The 
Jndgmait  is^  acoturdingly  reversed,  and  tbe 
cause  is  remanded,  with  directions  to  restore 
same  to  the  circuit  court  docket  tor  trial  In 
due  coursew 

Heversed  and  remanded. 


MBBBI&IAC  MFO.  CO.  v.  HGARN  (EIX.- 
GOREI,  Qarnishee).    (7  Div.  532.) 

(Court  of  Appeals  of  Alabama.  Jnne  29, 1918.) 

1.  JnOOMBIfT  «»206— Pbbsonai.  Jm>aifKNT 
— Acnow  IN  Rem. 

Where  defendant  in  garnishment  action  «x- 
«cuted  dissolution  brad  under  Code  1907,  | 
4313,  action  became  personal  and  not  one  In 
rem,  and  defendant  became  bound  to  appear  and 
defend,  and.  upon  failure  to  do  so,  a  personal 
judgment  shoiud  have  been  rendered  ■ir**""t 
him. 

2.  judohent     4s»326  —  auhdheot  — 
Nunc  Pbo  Tcho. 

In  gamiAment  proceeding,  where  court 
improperly  entered  judgment  against  garnishee 
alone,  a  dissolution  bond  having  been  executed 
under  Code  1907,  i  4313,  an  amendment  nunc 
pro  tunc,  c<«v«ting  judgment  against  garnishee 
into  (me  in  rem  against  defendant  and  also  into 
a  personal  Judgmoit  against  sorety,  osanot 
Btand. 

AKveal  trom  OlrcDit  Court;  Randolph 
County ;  S.  L.  Brewer,  Judge. 

Action  by  H.  W.  Heam  against  the  Merrl- 
mac  ManofactoiliME  Company,  and  B.  P.  Kil- 
gwe,  garnishee.  Jndgm^t  for  plaintiff. 
From  an  order  grsntlng  a  motim  to  amend 
the  judgment  nunc  i»ro  tunc,  defendant  ai^ 
peals.   Reversed  and  rendered. 

John  W.  Overton,  of  Wedowee,  and  n>son. 
Arrington  &  Arrlngton,  of  Montgmnery,  for 
appellant  B.  J.  Hooten,  of  Boanoke^  for  ap- 
pellee. 

BRICKEN.  J.  The  action  resulting  in  the 
Judgment  here  for  review  was  by  attachment. 
The  officer  levied  the  attachment  by  serving 
a  writ  of  garnishment  on  <»ie  Kllgore.  Kll- 
gore  answered,  admitting  the  Indebtedness  to 
the  defradant  in  the  sum  of  $284.  The  de- 
fendant executed  a  bond  payable  to  the  plain- 
tiff In  tbe  sum  of  $700.  with  the  National 
Surety  Company  as  Its  surety,  to  procure  a 
dissolution  of  the  jramlshmwit  and  the  dis- 
charge of  the  garnishee.    The  condition  of 
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the  hooA  wts  to  pay  tbe  *^lalDtifF  such  judg- 
ment  as  may  be  rendered  or  ascertained  to 
exist  In  faTor  of  said  plaintiff  against  the 
said  defaidant  In  said  cause,  and  cost  of  the 
suit."  TUm  bond  was  given  In  accordance 
with  the  prorlxloDa  of  section  4318  of  the 
Code  of  1907,  the  effect  of  which  was  to  dls- 
wotve  the  garnishment  and  to  impose  the  du- 
ty upon  the  court.  If  Judgment  was  render- 
ed In  favor  of  plaintiff  agiUnst  defendant,  of 
rendering  Judgment  against  tbe  oDUgors  in 
the  bond,  for  the  amount  aC  sndi  Judgment, 
Inferest  tbweon,  and  cost  ot  suit  Bubse- 
quently,  at  the  Febmaiy  term,  1916.  the  court 
entered  a  Judgment  against  tbe  garnishee, 
Kilgoce,  for  the  sum  of  $284  and  coat  at  suit. 
At  the  Febmuy  term,  iai7,  the  plaintiff  filed 
Ida  motion  to  amend  the  Jndgmoit  none  pro 
tone  "tj  makinc  It  a  wedal  judgmoit 
against  tbe  defuidant  to  tbe  extent  that  It 
may  be  imposed  against  tbe  fnnds  In  the 
bands  of  tbe  garnishee,  and  also  Jndgmoit 
against  .tbe  National  Boretr  Company." 
Without  any  notice  to  the  defoidant,  on  the 
27tli  day  ot  February  of  tbat  torm  of  courts 
the  conrt  granted  tbe  motion,  and  amended 
its  former  Judgment  so  as  to  "order  and  ad- 
Judge  that  the  plaintiff  hare  and  record  of 
the  said  R.  B.  KUgore  as  garnishee  the 
amount  in  his  bands  as  garnishee,  as  shown 
by  his  answer,  to  wit,  $284.  And  it  further 
ordered  and  adjudged  that  the  plaintiff  have 
and  recover  of  the  National  Surety  Company, 
as  surety  on  the  garnishment  dissolution 
bond,  the  sum  of  $284,  fbr  whldi  let  execo- 
tion  Issue." 

[1]  When  the  defendant  executed  the  dis* 
solution  bond,  action  became  a  personal  one, 
and  not  mie  In  rem,  and  it  became  bound  to 
msipear  and  defend,  and,  upon  failure  to  do 
■0,  a  persMial  Judgment  should  have  been  ren- 
dered against  it.  Section  4318,  Code  1907; 
OU'ver  T.  Kinney,  ITS  Ala.  593.  56  South.  203. 

[2]  Tbe  ameodment  allowed  sought  to  con- 
Tsrt  the  Judgment  against  tbe  garnishee  into 
one  in  ran  against  tbe  defmdant,  and  a  per- 
sonal Jadgment  against  the  surety  upon  Its 
dissolution  bond.  This  could  not  be  done. 
As  said  In  Browder  v.  Faulkner.  82  Ala.  257, 
8  South.  30: 

*'Such  amendmenta  'ooght  never  to  be  tbe 
meana  of  modifying  or  enlarging  tbe  judgment, 
or  a  judgment  record,  so  that  it  shall  exi)r<>!is 
scHoeUiing  which  the  court  did  not  pronounce, 
even  althoagh  the  proposed  amendment  emttacea 
matter  which  ou^t  clearly  to  have  been  pro- 
nonnoed.'  However  emmeous,  the  express  Jadg- 
ment ot  the  court  cannot  be.  corrected  at  a  snb- 
seqnent  tnm.** 

This  principle  finds  application  In  a  num- 
ber of  cases  decided  by  the  Supreme  Oourt  of 
this  state.  Robertson  v.  King,  120  Ala.  459, 
24  South.  929;  Tipping  v.  Peters,  103  Ala. 
196,  IB  South.  564;  Wllmerding  v.  Corbln 
Banking  Co..  126  Ala.  268.  28  South.  640.  In 
tbe  opinion  in  the  lattn  case,  It  is  stated: 


**Tlie  object  of  a  judttnent  nnnc  pro  tunc  Is 
not  tbe  rendering  of  a  new  Judgment,  and  the 
ascertainment  and  determination  of  new  rlghta, 
bat  is  one  placing  la  proper  fbrm  on  the  record 
the  Judgment  that  had  been  previoaslr  rendered, 
to  make  it  speak  the  truth,  so  as  to  make  it 
show  what  the  Judicial  action  really  was,  not  to 
correct  jndidal  errora.  sacb  aa  to  render  a  Jndfc- 
ment  wUch  the  court  ought  to  have  rendered,  m 
the  place  of  tbe  one  it  did  erroneoasly  render, 
nor  to  supply  nonactioo  by  the  court,  however 
erroneous  the  Judgment  may  have  been.  *  *  * 
"The  power  to  amend  nunc  pro  tunc  la  not  re- 
visory In  its  nature,  and  is  not  intended  to  cor- 
rect Judicial  errors.  Such  nmendment  "ought 
never  to  be  the  means  of  modifying  or  .enlarging 
the  Judgment  or  the  Judgment  record,  so  that  it 
shall  express  something  which  the  court  did  not 
pronounce,  even  although  tbe  proposed  amend- 
ment embraces  matter  which  ought  clearly  to 
have  been  pronounced."  However  erroneous,  the 
express  judgment  of  the  court  cannot  be  correct- 
ed at  a  subsequent  term.* " 

A  Judgment  will  be  here  rendered,  revers- 
ing the  Judgment  and  vacating  it,  and  dis- 
missing the  motion  to  amend  nunc  j/to  tunc. 

Se  versed  and  rendered. 


MAXWBUi  V.  STATBl    (7  Dlv.  S22.) 

(Oourt  of  Appeala  of  Alabama.   May  7,  1918. 
On  Beheariug,  June  11, 191&) 

On  BAsarlng. 

CanniiAt.  Law  «=»1068(lSH-AFnuXr-BBO- 

OBD— Bill  or  Exceptions. 
Where  mlioe  on  motion  to  strike  complaint 
filed  against  defendant  by  county  solicitor  ap- 
pears bx  Court  of  Appeals  only  in  bill  of  ex- 
centions,  and  not  In  record  proper,  propriety  of 
mling  is  not  properly  presented  for  review. 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; Hugh  D.  MerriU,  Judge; 

John  Maxwell  was  convicted  of  violating 
tbe  Uquor  taws,  and  he  appeals.  Affirmed. 

T.  C.  Sensabaugh,  of  Annlston,  for  appel- 
lant F.  Loyd  Tate,  Atty.  Gen.,  and  David 
W.  W.  Fuller,  Asst  Atty.  Gen.,  for  tbe  State. 

BRICKEN,  J.  This  prosecution  originated 
In  the  county  court  The  affidavit  upon  wblch 
the  defendant  was  tried  In  the  county  court 
was  sworn  outoa  January  7, 1916,  and  charg- 
ed that  he  "sold,  kept  for  sale,  had  In  hla 
possession  for  sale  or  other  unlawful  dlsposi- 
Uoti  spirituous,  vinous  or  malt  liquors  and 
contrary  to  law." 

The  complaint  filed  by  the  solicitor  in  tbe 
circuit  court  on  S^tember  18, 1917,  contained 
three  counts,  viz.: 

"(1)  Said  John  Maxwell  manufiictured,  sold, 
offered  for  sale  or  otherwise  disposed  of  spiritu- 
ous, vinous  or  malt  iiquom,  cMitrary  to  law. 

"(2)  Said  John  Maxwell  received,  accepted  de- 
livery of,  possessed  or  bad  in  possesidon  at  one 
time,  or  within  tbe  period  ot  fifteen  consecutire 
da.vs.  and  within  tbe  period  <^  twelve  months 
before  the  beginning  of  this  prosecution,  and 
since  September  25,  1915,  more  than  two  quarts 
of  spirituous  liquors,  contrary  to  law. 

"(3)  Said  John  Maxwell  sold,  offered  tor  sale, 
k^t  for  sale,  gave  away  <»  otbowise  disposed  of 
spirituous,  vinous  or  malt  liquors  contrary  to 
law." 
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TAe  orlglnftl  nffldavlt  diarged  tbe  defiend- 
ant  with  two  dlfEerait  offouKfl  in  ttie  alter- 
nattve:  (1)  With  hailng  Bold  Bpirituovs, 
Wnoiu,  or  malt  liquors;  and  Hi)  wltb  baTlng 
kqpt  said  UqtKwv  for  sale  or  otber  imlawful 
dlspo^Uon. 

Tbe  complaiiit  filed  by  the  solicitor  charges 
the  TkrfatlCHi  of  the  prohlMtKHi  law  tn  neariy 
all  of  its  phases,  and  is  a  dear  and  decided 
d^rtare  from  the  original  affldaTlt  upon 
which  this  defendant  was  tried,  and  fnnn 
wfaU3i  ludsment  ot  oonTictlon  be  appealed 
'  to  the  drcuit  court.  The  motion  to  strike  the 
complaint  filed  by  the  solicitor  sbould  have 
been  granted.  This  case  Is  not  unlike  the 
case  of  Edbds  v.  State,  75  South.  814,  and 
nnder  the  antbority  of  that  case  the  }adg- 
mmt  of  conrictlon  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

On  Bdiearing. 

Upon  further  cwslderation,  it  appears  tbat 
the  nillng  of  the  court  on  mott(A  to  strike 
appears  here  only  in  bill  of  exceptions,  and 
not  in  13ke  record  prover,  and  on  the  anthori^ 
of  Che  following  cases  we  hold  that  the  ques- 
tion Is  not  properly  presented  for  review: 
Simpson  T.  State,  lU  Ala.  10,  20  South.  S72; 
Wright  T.  State,  186  Ala.  m  84  South.  233; 
Wiley  T.  States  10  Ala.  App.  261,  6S  South. 
2M. 

Bnllngs  of  the  court  upon  the  evidence  ap- 
pear to  be  firee  from  error. 

Application  granted,  Judgment  of  reversal 
set  aside,  and  the  Judginent  of  the  lower  oourt 
Is  affirmed. 

Affirmed. 


HARRIS  V.  STATE.  (8  Dir.  S82.) 
(Court  of  Anwils  of  Alabama.  June  29, 191S.) 

1.  JUBT  «=947— BeSIDENCII— OUTSIDB  JtJMS- 

DionoiT.  ,    .      ^  , 

A  modon  to  goatdi  the  ventre  in  a  bomidde 
case  because  the  jnrors'  names  were  not  drawn 
from  a  jury  box  containiDg  only  names  of  per- 
sons residing  in  the  territorial  jurisdiction  of  tbe 
court  was  improperly  denied. 

2.  Cbiminal  La.w  *=»696(^— Trial— H&OI.U 
SION  OF  Evii«ncB. 

In  a  murder  trial  after  testimony  has  been 
given  without  objection,  in  regard  to  threats 
aniinst  tbe  defendant  by  deceased,  together  with 
other  attendant  circumstances,  a  motion  to  ex- 
clude all  tbe  testimtmy  except  that  of  threats 
cranes  too  late. 

3.  Gbiuihal  Law  «s969e^  —  Stbiuho  Oct 

EvinSNCB— ATTEMnANT  ClBCUHBTAnCBS. 
In  a  murder  trial,  where  teetimony  regarding 
threats  by  deceased  against  defmdant  was  given, 
toeethfr  with  other  attendant  circumstances  not 
directly  pertaining  to  the  defaidant,  all  tbe  tes- 
timony exueiit  that  of  threats  is  properly  ex- 
dnded. 

4.  GannnAi.  Law  *=>e9e(9)  —  Stbikino  Out 
EviDER OB— Evidence  Aduissiblb  in  Past. 

In  a  murder  trial  after  testimimy  is  given 
regarding  threats  by  deceased  against  defoidant 
tMether  with  other  attmdant  drcumitances,  a 
court  rultog  sustaining  a  motion  to  wcdude  all 


tbe  evidence  except  that  of  Oireats  shoold  state 
cleariy  to  the  jury  the  portion  excluded. 

Ai^>eal  teom  Olrcnlt  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Jdbn  Harris  was  ctmvicted  of  innrder,  and 
he  appeals.  Revised  and  rananded. 

Tbe  motion  to  gnash  the  venire  was  based 
on  tbe  following  grounds: 

(1)  Because  the  jury  box  from  which  the  reg- 
ular and  ^>edal  venire  was  drawn  was  maoo 
up  from  names  of  jurors  residing  in  that  part 
of  Marshall  coun^  outside  of  the  territorial  Ju- 
risdictiMi  of  the  Guntersrille  court. 

<2)  The  regular  and  special  venire  were  dra^rn 
from  a  box  in  which  the  names  of  jurors  from 
all  parts  of  Marshall  county  were  deposited,  and 
not  from  a  jury  box  made  np  of  the  names  of 
jurors  residing  In  the  territorial  jurisdiction  of 
the  GantersviJle  subdivi^dcm  of  the  circuit  court 
of  Marshall  county. 

Raybnm  &  Wright,  of  OuntersviUe,  for  ap- 
pellant F.  Loyd  Tate,  At^.  Gen.,  and  Bm- 
mett  S.  Thlgpen  Asst.  AtQr.  Ocn.,  for  the 
State. 

BRICKBN,  3.  [1}  The  action  of  the  court 
in  denying  the  motion  to  quash  the  voiire 
was  error.  Knyk«idall  v.  State,  76  South. 
487 ;  SheU  V.  State.  2  Ala.  App.  207,  56  South. 
39 ;  Henry  Evans  v.  State  (Sup^)  TO  South. 
240.  This  necessitates  that  tlie  Judgment  of 
conviction  be  reversed  and  the  cause  re- 
manded. 

[2-4]  Oa  the  trial  tlie  defendant  intro- 
duced one  John  Paries  who  testified  In  detail, 
and  without  objection,  as  to  threats  made  by- 
deceased  against  the  defendant  and  also  as 
to  other  attending  drcumetances  and  matters 
not  pertaining  directly  to  the  defoidant  At 
tJie  conclusion  of  this  witness*  testimony,  the 
court  sustained  a  motion  to  exclude  all  of 
his  testimony  except  tliat  of  threats.  While 
under  the  general  rule  of  evidence  this  mo- 
tion came  too  late,  and  for  that  reason  sbould 
have  been  overruled,  the  ruling  of  tbe  cqurt 
upon  the  merits  of  the  motion  was  In  accord 
with  the  strict  rule  heretofore  adhered  to, 
of  excludon  in  respect  to  the  attendant  cir- 
cumstances of  threats  made  previous  to  the- 
occaslon  of  the  act  charged.  Smith  v.  State, 
183  Ala.  10,  62  South.  864,  and  cases  dted. 
However,  the  criticism  of  the  appellant  that 
this  ruling  of  the  court  as  made  left  the- 
question  as  to  what  portion  of  this  witness* 
testimony  was  still  before  the  jury  and  wliat 
part  went  out  a  matter  of  considerable  doubt 
seeiA  to  be  well  taken,  because  It  left  to  the 
jury  tbe  legal  duty  of  determining  what  part 
of  the  evidence  constituted  Oireats.  Tills 
was  a  question  of  law  for  the  court.  The 
better  and  only  safe  practice  in  excluding  a 
portion  of  a  witness'  testimony  is  for  tbe 
court  to  clearly  state  the  part  excluded  and 
which  la  not  to  be  considered  by  the  jury, 
and  also  make  clearly  known  that  portion 
of  the  testlmcmy  which  Is  still  in  evidence, 
and  left  for  their  consideration.  This  waa 
not  done  in  the  instant  ruling  of  the  court; 
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bat  In  all  ivobablllty  tbe  same  condition  Id 
this  TespGct  will  not  occur  upon  another  trial. 

As  thla  case  will  necessarily  have  to  be 
rerersed  because  of  tbe  error  above  Indicat- 
ed, we  are  of  the  opinion  that  It  will  serve  no 
good  purpose,  and  that  It  Is  not  necessary  to 
deal  with  tbe  nmnerons  charges  refnsed  to  the 
defendant,  an  examination  of  whldi  discloses 
DO  new  or  novel  principle  of  law.  The  oral 
charge  of  the  conrt,  to  which  no  exception 
was  reseired,  covers  about  13  pages  of  the 
transcript:  this  charge  appears  to  be  very 
fall  and  thorough,  and  is  an  able  and  care- 
ful presentation  of  the  prlndides  of  law  la- 
Tolved  in  this  case.  In  additi<m  to  the  oral 
-charge,  the  court  gave  at  the  request  of  the 
deiendant  21  q>eclal  dia^es,  and  It  appears 
from  an  examinatloD  that  tbe  principles  of 
law  embodied  In  the  refused  chaises,  such 
of  them  as  have  not  heretofore  been  con- 
demned and  held  to  be  bad,  were  fully,  fairly, 
and  snbatandally  oovered  by  the  oral  charg- 
es of  tbe  court 

For  the  error  p<^ted  cat,  the  Judgmoit  ot 
the  lower  court  Is  reversedt  and  ttie  eanae  la 
-mnanded. 

Keraned  and  remanded. 


PBNNET  T.  GRANT.   <9  IMr.  SOS.) 
<Court  of  Appeals  U  Alabama.   May  7,  1918.) 

1.  l^ZAI.  ^»240— ABOUUnUTITS  INSTBUO- 

TIONS. 

Requested  iDstractioD  tliat  the  Jury  "may 
lonk  Ur'  certain  facts,  If  flacts^  In  determining 
what  wal^t  tixty  will  attach  to  plaintiff's  books 
and  accounts  in  evidrace,  is  argumeatatire. 

2.  TbxaIm  ^»244G2)  —  InsTBUcmoiis  —  Uii- 
Dm  pBominvcB  to  T^cv. 

Requested  instruction  that  the  jury  may 
lode  to  a  certain  fact.  If  It  be  a  fad^  gtves  un- 
due prominoioe  to  a  particular  fact.  . 

3.  PaTUKIST  «=376^)— QUKSOION  FOB  JUBT— 

Application  or  Payment— Presttmption. 
While  in  the  absence  of  testimony  by  plain- 
tiif,  in  action  on  account,  th«  presumption  would 
lie  thMt  canceled  chet^  and  dxafts  <intn>dnoed 
defmdant  were  paid  on  tbe  account,  plain- 
s  testimony  that  they  were  for  cash  items 
not  entering  into  the  account  made  it  a  qaestion 
lor  Jury. 

4.  Triai.  «=>149— AmBKATivx  Ghabob. 

Tbe  evidence  l>eing  In  conflict,  the  general 
affirmative  charge  Is  properly  refosed. 

5.  Patuent  4=976(5)  —  Recxxpi  —  Mibtakb 

— QtlKSnON  FOB  JUET. 

Statetnent  signed  .by  T^alntiff  that  therein 
is  a  list  of  credits  to  which  defendant  is  rati- 
fied being  at  most  a  receipt,  which  Code  1907, 
!  3973,  provides  shall  have  effect  accorfiing  to 
intfflt  of  parties,  testimony  of  plaintiff  that  he 
did  not  recdve  certain  of  the  recited  items 
makes  it  a  question  for  the  jury  wliether  It 
was  given  under  a  mistake  of  net,  for  which  a 
receipt  may  be  avoided. 

&  TBIAI.    €=S>26S(8)  —  iNOTSnCTIONB  —  la- 
nOBlNO  E}VII1BNCE. 

D^endanfs  requested  charge  In  action  on 
account  that  it  was  plaintiff's  duty  to  allow 
defendant  credit  for  every  amount  paid  by  or 
for  bim  is  bad:  there  l>eing  evidence  of  other 
transaetitms  between  tibem  involving  pajmoita 


7.  i<TBw  Tbial  «eb»5B— KBonBsmr  of  Oeno- 
TioN  AT  Tbial. 

Defendant  may  not  have  new  trial  for  mis- 
conduct of  plaintiff  with  the  jury  during  trial, 
known  of  by  defendant  at  the  time,  but  not 
called  to  the  court's  attention  till  after  verdict 

8.  Appbaz.  and  Ebbob  ^s»101&(2)— Review— 
IteHui.  or  Nkw  Tbui,. 

Denial  of  new  trial,  involving  finding  on 
conflicting  evidence  sgainst  asserted  miacraduct 
of  party,  cannot  be  disturbed. 

9.  KviDBNCE  ^s>376(9>— Books  or  Accouitt 

— AUTHBNTICATIOW. 
The  ealesman  in  an  action  on  account  te»- 
tifying  to  making  the  sftles  and  reporting  them 
correctly  to  the  bookkeeper,  allowing  the  book- 
keeper to  testify  be  made  the  entries  aa  given  to 
him  by  the  salesman  was  not  error. 

A|»peal  fran  Oiicolt  Goort,  Jefferson  Oouo- 
ty;  a  B.  Smith,  Judge. 

Assumpsit  on  account  by  J,  A.  Grant 
against  J.  EX  Peoney.  Judgm«it  for  plaintiff, 
and  defendant  appeals.  Afltrmed. 

Q%e  foUowlog  charge  was  refused  to  de- 
fendant: 

&i  Tbe  Jury  may  look  to  tbe  fact,  if  it  be  a 
fact,  that  Penney  was  entitled  to  credit  for  the 
draft  of  $172.60,  and  to  the  further  fact  that 
no  credit  was  allowed  for  sucfa  amount  in  de- 
termining what  weight  the  jury  will  attach  to 
tbe  books  and  accounts  of  idainnff  <^ered  In  en- 
denee. 

TbB  other  fects  snffldeatly  aivear. 

£)rle  PettUB,  of  Birmingham,  for  appellant 
Mnrpbree  &  Bldiardson,  of  BirmlniMm,  for 

8AMF0RD,  J.  [1,  t]  Charge  5,  as  request- 
ed by  def^idant,  was  argumentative,  and  gave 
undue  pmnln^ce  to  a  particular  fact,  and 
for  these  reeaons  was  properly  refused.  Gil- 
moi«  V.  State,  126  Ala.  21,  28  South.  695; 
Brantl^  t.  State,  ttl  Ala.  47,  8  South.  816. 

[S,  4]  The  secwad*  third,  fourth,  fifth,  and 
edxtli  aaalgnments  ot  error  are  baaed  upon  the 
court's  refusal  to  give,  at  the  request  of  de- 
fendant, the  general  afflrmatlve  charge. 

The  basis  of  this  suit  la  an  account  betwe^i 
the  parties,  extending  over  a  aeries  a£  years, 
mis  acooont  contains  over  BOO  itons  of  debit 
and  many  Items  of  credit,  as  shown  the 
book  of  tbe  plaintiff.  wbUii  Che  testimony  of 
plaintiff  tends  to  diow  Is  correct,  ezo^  as 
to  certain  Items  ot  credit  wMCh  were  adail1>> 
ted  on  the  trial  The  defendant  Introduced 
many  cSwcks  and  drafts,  some  of  whidi  did 
not  appear  on  the  books  ot  the  plaintiff,  but 
plaintiff  denied  that  defendant  was  entlUed 
to  these,  except  as  above  noted,  and  explained 
that  these  dwAs  and  drafts  were  cash  Items 
that  never  became  a  part  of  the  account.  In 
the  absence  of  testimtHiy  by  tlie  idalntlff  de- 
nying these  chedEs  and  drafts  as  credits, 
the  presumption  would  have  been  that  they 
were  so  paid,  but  plaintiff  denied  that  tbey 
were  paid  as  credits,  and  it  therefore  became 
a  question  for  the  Jury.  White  t.  Bean  ft 
Co.,  77  South.  024:  6  R.  a  L.  486.  The  evi- 
dence was  In  conflict,  and  the  afflrmattve 
charges  were  properly  refused.  There  was 
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also  erTidence  which,  If  bdleved,  tended  to 
Btq^rt  the  count  oa  accoant  stated. 

[i]  The  semith  uslgnment  of  error  Is  bas- 
ed nptm  the  courts  r^sal  to  give  at  the  re- 
quest of  dtfendant  diazge  14,  In  the  fcdlowlns 
langnase: 

"If  yon  believe  tbe  evidence  in  this  case,  yon 
must  find  th«  defendant  mdtled  to  the  credita 
aothorired  by  the  plaintiff  over  the  latter'a  sig- 
nature ia  the  memorandum  under  date  November 
19,  1915,  which  has  been  offered  in  evidence." 

This  charge  was  based  upon  a  written 
statemmt  signed  by  [Haintllf  In  the  following 
words: 

"Comer,  Ala.,  Nov.  19,  1913. 
"Below  is  a  list  of  credita  Mr.  Penney  is  enti- 
tled to,  which  I  do  not  think  k  credited  on  a/c 

now; 

"Collected  ct  Ike  Bowen  rent  flOO.00 

"Last  year   00.00 

"Collected  2  bales  of  AJex  Banks. 
"Collected  1  bale  of  Mr.  Caas. 
"AU  above  was  for  1012  and  1018. 

"J.  A.  Gpant" 

Tba  ^alntlfl  In  his  testimony  doiled  re- 
ceiving the  cotton  from  Banks  and  the  $S0 
from  Bowen.  The  most  that  could  be  said 
for  Qie  memorandnm  Is  that  It  Is  a  receU)t, 
and  flULt  under  section  8078  of  the  Code  It 
rnnst  have  effect  acoordfaiK  to  the  Intent  ot 
the  parties,  bnt  the  statute  does  not  change 
its  iffobatlTe  fc«ce,  and  the  rules  of  erldmce 
In  asowtajnlng  the  Intention  of  the  parties 
are  tbe  same  as  they  were  hefoire  the  statnte. 
StegaU  T.  Wright,  14S  Ala.  204,  88  South. 
844.  And,  when  a  rec^pt  is  given  under  a 
mistake  of  fact,  it  may  be  avoided.  Cleere 
V.  Cleere,  82  Ala.  581,  8  South.  107,  60  Am. 
Bep.  7S0;  Haynes  v.  Wheat  A  Fennel  9  Ala. 
2^.  Therefore,  whai  the  plaintiff  testified 
tiiat  he  ^ML  not  receive  fbs  cotton  and  the  fSO 
on  the  account,  it  became  a  question  tor  the 
jury  to  say  wheUier  the  receipt  was  given  un- 
der a  mistake  of  fact,  and  therefore  charge 
No.  14  as  requested  by  ^ftofeudant  was  proper- 
ly refused. 

[6]  Charge  15  was  as  follows: 

"It  was  the  duty  of  the  plaintiff  to  allow  de- 
fendant credit  for  every  amount  paid  plaintiff 
by  defendant  or  for  latter'a  benefit." 

There  was  mncAi  evldoice  of  many  other 
transactions  between  the  parties  involving 
the  payment  of  mon^.  and  therefOTe,  unless 
a  payment  was  made  by  the  defendant  or  for 
his  benefit  on  the  account,  he  would  not  be 
entitled  to  a  credit  In  this  action. 

[7, 1]  The  ninth  assignment  of  error  is  bas- 
ed upon  the  refusal  of  tbe  court  to  set  aside 
tbe  verdict  and  to  grant  a  new  trial.  It  be- 
ing insisted  that  the  verdict  is  contrary  to  the 
evidence,  and  that  the  plaintiff,  during  a  re- 
cess of  the  court,  and  while  the  trial  was  In 
progress,  made  improper  remarks  to  one  of 
the  jury  derogatory  to  the  character  of  de- 
fendant, and  In  support  of  tbts  charge  de- 
fendant files  bis  aSidavlt  A  counter  affidavit 
by  tbe  Juror  denying  the  charge  In  the  affi- 
davit of  the  d^endant  Is  filed  by  tbe  plaintiff. 
If  the  charge  made  in  the  affidavit  of  de-. 


fend  ant  is  true,  It  was  reprdMBstUe  oondnct 
on  the  part  of  tbe  plaintiff,  and  if  Ow  court's 
attention  bad  been  called  to  it  then  and  upon 
examination  titie  charge  had  been  found  to  be 
tru^  tlie  court  would  doubtless  have  stopped 
tbe  trial,  discharged  tbe  Jury,  and  dealt  with 
the  plaintiff  for  a  contempt  But.  bafing 
the  knowledge  In  bis  pnesnsrinn,  tbe  ^itcnd- 
ant  will  not  be  permitted  to  apecnlaie  upon 
tbe  verdict,  and,  if  nnfavoraUe;  have  it  set 
aside.  This  would  itself  be  a  trifling  with 
tbe  court,  whldb  should  not  be  permitted. 
U  &  N.  R.  B.  Go.  V.  Sullivan,  etc.,  Co..  126 
Ala.  90,  27  Sontta.  760;  Ala.  Lbr.  Co.  v.  Cross. 
162  Ala.  065,  44  Sooth.  068,  126  Am.  St  Rep. 
06;  Oliver  v.  Herron,  106  Ala.  630, 17  South. 
387;  Sowell  v.  Bank  of  Brewton,  119  Ala.  92, 
24  South.  586.  Besides,  the  court  con^d««d 
both  affidavits,  and  even  If  its  finding  was 
that  there  was  no  such  misconduct  as  was  al- 
ibied, we  could  not  OD  the  evidence  say  it 
was  error.  The  qoeatioas  of  £act  were  sub- 
mitted to  the  Jury;  there  was  evidence  tend- 
ing to  support  the  verdict;  the  witnesses 
were  before  the  Jury ;  the  court  had  the  ad- 
vantage of  hearing  this  evidence  and  seeing 
tbe  witoesses.  Under  tlwse  circumstances 
this  court  would  not  be  Justified  In  setting 
aside  tbe  verdict 

[t]  The  t«ith  and  tieroith  asstgnmoits  of 
error  were  based  on  the  action  of  the  court 
In  permitting  the  bookkeeper  of  plaintiff  to 
testify  that  he  had  made  certain  entries  In 
tbe  toooka  as  givea  to  him  by  fbe  salesman 
In  the  store  making  tbe  sales.  Tbe  salesman 
testified  to  making  the  sales  and  reporting 
them  cMrectly  to  the  iMX^keeptf.  This  ac- 
tion of  the  court  was  not  error.  Dtckens  v. 
Murray  &  Peppers,  183  Ala.  556,  60  South. 
1010,  and  149  Ala.  240,  42  South.  1031. 

Tbe  fertilizer  account  was  not  embraced 
In  the  issues  at  this  suit  and  evidence  sought 
to  be  brought  out  rating  to  it  was  prc^ieriy 
excluded. 

There  ia  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 
Affirmed. 


CUMMBB  CO.  et  aL  v.  TAGEB  et  sL 
(Supreme  Court  of  Xlorida.    May  23,  1918.) 

.  (ByUa1)u$  Ig  the  Court.) 

1.  Jjoas  AND  LoaaiNQ  ^»S(1)— Cohvbtancb 
or  TiHBEB^Biaar  or  Bsuoval. 

It  is  competent  for  parties  owning  land  to 
convey  timber  growing  upon  it  and  grant  a  per- 
petual right  to  the  purchaser  to  enter  upon  the 
land  for  the  poipoee  of  removing  tbe  timber 
therefrom. 

2.  Loos  AND  LOOOINO  4»S(11)  —  CONVEY- 
ANCE OF  TiMBK»-RiaHT  or  RmiovAL— Rea- 
sonableness. 

While  parties  may  make  a  contract  whereby 
one  will  be  entitled  to  a  perpetual  right  to  en- 
ter upon  the  land  of  the  other  and  remove  tim- 
ber therefrom  which  ia  conveyed  by  one  to  tbe 
other,  such  an  agreement  is  bo  unreasonable  in 
ito  nature  that  no  contract  will  be  held  to  have 
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this  effect  nakm  it  1m  pUnlr  manUMt  from  its 
toiDB  that  mch  wu  the  intention  o(  the  partieB. 
8.  hooa  AHD  LoooxRO  «=s>3(U>  —  Cohvkt- 

AMCB— BnOVAL  OF  TlHBXB— TllCB. 

A  deed  convejring  timber  grov^ng  and  stand- 
tng  upon  land,  vithoot  stipulating  the  time 
within  whidi  it  most  be  ramovad*  will  be  con- 
Arned  a*  implyinc  that  sach  removal  shall  be 
within  a  reaBonable  time,  where  the  terms  of 
the  conveyance,  or  the  drcomstances  attending 
the  transaction,  afford  a  Just  bads  for  an  ad- 
judication of  snch  an  implication  or  IntMidment 

1  Loos  AND  LOGOIKO    ^93(11)  —  RBHOTAL 

or  TniBis  —  Bkasonablb  Tike  —  Db- 

IMMINATION. 

What  may  be  regarded  as  a  reasonable 
tine  for  remoTing  growfag  and  studing  timber 
from  the  land  oC  another,  where  no  time  within 
which  It  shall  be  removed  Is  stipulated  fn  the 
deed  conTeying  It  ahoold  be  determined,  not  by 
the  arbitrary  will  of  either  the  grantor  or  the 
gnntoe^  bat  by  a  censideTation  of  the  location, 
utnre^  aoeeanbflfty,  and  uses  of  the  timber  and 
hud,  as  well  as  all  the  other  circumstances  that 
attended  the  making  ot  the  conveyance. 

6.  EQUITT    4=9101— iHPKRTIRXlfT  ANSWBR. 

If  the  matter  contained  In  an  answer  in  an 
eqaity  canoe  la  rderant  or  can  have  any  influ- 
euce  in  the  decision  of  the  subject-matter  of  the 
nntrorersy,  it  is  not  Impertinent. 

Appeal  from  drcalt  Court,  Fasco  County; 
0.  K.  Reaves,  Judge. 

Salt  In  equity  by  Estill  L.  Yager  and  others 
against  Cummer  Company  and  otbera  From 
orders  overruling  demuiTers  to  the  bill,  and 
snstalninff  exceptions  to  an  answer,  defend- 
ants appeal.  Order  overruling  demurrer  af- 
flrmed,  and  order  granting  motion  to  strike 
parts  of  answer  reversed  for  further  proceed- 
ings. 

Whitaker,  Hlmes  ft  Whltaker,  of  Tampa, 
for  appelianta  Hilton  8.  Hampton  and  7.  J. 
Hsmpton,  both  of  Tampa,  for  appellees. 

WSST,  J.  This  is  a  suit  in  equity  brooght 
by  the  appellees,  who  will  hereafter  for  con- 
veoloice  be  referred  to  as  oomplalnantB, 
against  the  ai^llants,  who  will  be  referred  to 
u  defradanta,  in  the  circuit  court  ot  Pasco 
coanty. 

The  bill,  in  Bubstancev  alleges  the  ownei^ 
dilp  In  fee  aimirie  In  the  complainants  of 
certain  described  lands  in  Pasco  county,  and 
that  the  complainants  by  deed  dated  January 
20,  1002.  conveyed  to  Zelpha  C<4>ley— 
"all  of  the  cypress  timber  oq  the  above-deecribed 
and,  with  the  right  of  altering  on  said  land 
for  the  purpose  of  working  said  cypress  timber, 
and,  in  consideration  ui  your  oratHra  permitting 
the  Hid  grantee  to  have  a  reasonaUe  time  with- 
in which  to  remove  said  timber,  it  was  agreed 
that  the  grantee  shoold  pay  the  state  and  county 
tizcs  on  aaid  land  pending  the  removal  of  said 
typwas  tindker,  and  it  was  understood  and 
agreed  that,  as  yonr  orator  did  not  desire  the 
itnniediate  poascasion  of  said  land,  said  grantee 
shoold  have  a  reasonaMe  time  within  wbidi  to 
lemore  tlie  same^" 

That  thereafter,  on  September  IS,  1902, 
said  Copley  sold  and  conveyed  the  said  cy- 
press timber  to  Jacob  Cummer  and  others 
who  thereupon  on  January  22,  1904,  by  deed 
conv^ed  said  timber  to  the  Cummer  Com- 
pany, a  coqxKvtlon ;  that  all  of  said  deeds 


were  taken  with  full  knowledge  of  the  agre» 
meut  and  contract  between  complainant  and 
her  grantee;  that  complainauta  have  from 
tdme  to  tjme  since  the  date  upoo  which  said 
Cummer  Company  became  the  owner  thereof 
requested  it  to  remove  said  timber  from  said 
land,  and  said  company  has  from  time  to 
time  promised  complainants  that.  If  they 
would  extend  the  time  tor  d<^ng  so,  the  tim- 
ber would  be  removed;  that  although  a  rea- 
sonable time  for  the  ronoval  of  said  timber 
from  said  land  has  ^psed,  said  company 
has  failed  and  refused  to  remove  It,  and  still 
refuses  so  to  do,  and  that  snch  action  amounts 
to  a  coafiscatio&  of  said  land,  prevents  com- 
plainants from  using  it,  and  thereby  does 
them  Irreparable  injury.  A  copy  of  the  deed 
was  atta^ed  to  the  bill  and  made  a  part 
otit 

The  prayw  is  that  the  def«idant  the  Oom- 
mer  Company  shall  be  required  by  order  of 
ttie  court,  'Vlthln  a  short  date  to  be  find 
this  oonrt,  to  remove  its  aald  timber  tran 
said  land,"  pay  all  taxes  thereon  according 
to  Its  agreement,  vacate  and  qaltdalm  idl 
right,  title,  and  interest  in  and  to  said  i^nw 
timber,  and  that  In  default  thereof  the  said 
several  deeds  conveying  said  timber  from 
said  complainant  to  said  company  be  canort- 
ed  and  annulled;  that  the  defendants  and 
all  persona  claiming  under  them  may  be  bar- 
red and  foredosed  of  all  rights  to  or  IntMrest 
In  said  cypress  timber;  and  tor  grateral  rdl^ 

The  deed,  (unittUic  formal  parts.  Is  as  fol- 
lows: 

"This  indenture,  made  and  mtered  into  this 
the  20tb  day  ot  June.  A.  I>.  1902,  between  Estill 
L.  Tager  and  Arthur  Tager,  her  hu^and,  of 
the  county  of  Scott  and  state  of  Kentucky,  {Mr- 
ties  of  the  first  part,  and  Zelpha  Ooiuey,  of 
Qrand  Bai^ds,  state  of  Midiigan,  party  of  the 
second  part: 

"WItnessetb,  that  the  said  parties  of  the  first 
part,  for  and  In  consideration  of  the  aum  of 
seven  hundred  and  twenty-five  ($72S.0O)  and 
other  valuable  ccmirideratitmB  dinars,  to  them  in 
hand  paid  by  the  said  party  of  the  second  part, 
the  receipt  whereof  Is  hereby  atAnowIeaped. 
have  granted,  bargained,  sold  and  conveyed,  and 
by  these  tnesents  do  grant,  bat^n,  sell  and 
convey  unto  the  said  party  of  the  aactmd  part, 
and  her  heirs  and  ansigna  forever,  the  cypress 
timber  land  lying,  being  and  sitnate  in  the  said 
connty  of  Pasoo  and  state  ot  florlda,  to  wit: 

"AU  ol  the  cypress  timber  now  growing  and 
standing  and  all  the  cypress  timber  dead  and 
lying  on  the  ground  on  the  northeast  quarter  of 
section  Rixteen  (10)  townsUn  twenty-five  (26) 
south  of  range  twenty*two  (22)  east.  With  the 
right  of  entry  on  the  aforesaid  land  for  the  pifr- 
po6e  of  working  up  and  removing  said  cypress 
timber,  and  the  party  ct  the  second  part  diall 

Jiay  the  state  and  county  taxes  on  the  aforesaid 
and  as  long  aa  the  cypress  timber  remains 
thereon. 

'To  have  and  to  hold  said  cypress  timber,  vrith 
the  appurtenances,  to  the  said  party  of  the  sec- 
ond port,  her  heirs  and  assigns  forever.  And  the 
said  parties  of  the  first  part  do  hereby  bind 
themselves  and  their  heirs,  executors  and  admin- 
istrators to  warrant  and  forever  defend  the  ti- 
tle to  said  cypress  timber  unto  the  aaid  party 
of  the  second  part,  her  heirs  and  assigns,  agaiast 
the  said  parties  of  the  first  part  and  their  heirs, 
executors  and  administrators,  and  a^lnst  all 
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peraona  whomioeTer  lawfully  <w  eqnitaUy  claim- 
ing or  to  claim  the  same." 

The  Mil  was  demurred  to  by  the  Bereral 
def^dants,  and  the  demurrers  were,  upon 
hearings  thereon,  overruled  by  the  drcnlt 
Jadge.  Thereafter  an  answer  was  filed  by 
the  defendants  Cummer  Company,  a  corpora- 
tion, Arthur  O.  Cummer,  and  Waldo  R  Gam- 
mer, to  certain  portions  of  which  exertions 
were  filed,  which  exertions  up(m  a  bearing 
were  sustained  by  the  chancellor,  and  from 
the  orders  OTerruUug  the  dannrrerB  to  tbe 
blU  and  sustaining  the  exceptions  to  tbe  an- 
swer this  appeal  was  taken. 

The  errors  assigned  are  the  orders  that 
are  appealed  from. 

The  grounds  of  the  demurrers  are  in  sub- 
stance, as  follows:  (1)  Tb&t  the  conveyance 
by  the  complainant  contains  no  prescribed 
time  witiiiit  which  said  timber  sbaU  be  re- 
moved, and  the  conveyance  of  said  timber 
was  not  for  a  limited  or  drcnmscribed  par- 
pose;  (2)  that  the  bill  contains  no  allega- 
tions of  any  prior  or  contem poraneous  parol 
agreement  or  understanding  between  the  par- 
ties to  the  deed,  nor  at  soch  facts  or  dr- 
comstances  sorroandlng  tlie  execotlon  of  the 
deed  as  to  warrant  a  oonstmctlon  thereof 
other  than  that  called  for  by  the  language 
employed  in  the  deed  Itself;  (3)  because  it 
Is  competent  for  parties  to  convey  growing 
timber  on  land  with  a  perpetual  rigbt  to  the 
grantee  to  eater  upon  the  land  and  cut  and 
remove  sndi  timber,  that  this  conveyance 
was  a  grant  In  prsesentl  for  a  good  and  suf- 
ficient eonstderatiou  to  said  grantee,  ber 
heirs  and  assigns,  forever,  and  the  bill  con- 
tains no  allegatlms  which  warrant  the  com- 
plainant in  applying  to  a  court  of  equity  to 
relieve  them  from  the  legal  effect  of  said 
CMiveyance;  (4)  there  Is  no  allegatlMi  in 
said  bill  that  complainants  have  resided  np- 
on,  cultivated,  or  oocapled  said  land  or  any 
part  thereof;  nor  that  said  land  is  adapted  to 
or  may  be  used  for  farming  or  other  pnrpoe- 
es,  nor  that  said  land  has  any  actual  or 
market  valne  apart  from  the  cypress  tim- 
ber thereon ;  (5)  tliere  Is  no  allegation  In 
tbe  bill  that  com^alnants  bave  suffered 
irr^iarable  Injnry,  or  any  Injury  whatso- 
ever, by  the  nrairemoval  of  said  timber,  ot 
that  complainants  are  now  or  may  In  the 
future  suffer  loss  because  ot  tbe  nonremov- 
al  of  said  timber;  (6)  there  are  no  allega- 
tions in  said  bill  that  the  grantee  In  said 
deed,  or  her  successors,  bave  failed  to  pay 
tbe  taxes  on  said  land,  nor  that  the  com- 
lAainants  have  been  required  to  pay  sndi 
taxes ;  (7)  because  the  deed  of  complainants 
Is  a  grant  ot  a  perpetual  right  to  enter  on 
said  land  and  remove  the  timber  granted, 
and  the  grantor  is  not  entitled  to  quicken 
tbe  time  for  such  removal  by  notice ;  (S)  be- 
cause if  the  deed  of  complainants  was  not  a 
grant  In  perpetuity,  the  mere  passage  of 
time  alone.  In  the  absence  of  injury  or  un- 
due advantage  Is  not  of  itself  sufficient  to 
terminate  tbe  right      the  pundiaaa,  and 


there  are  no  sufllcfent  all^atlons  oC  facts 
In  the  bill  to  disdose  a  right  In  the  com- 
plainant to  Invoke  tbe  jurlsdlctlMi  of  the 
court  for  the  purposes  sought;  (9)  because 
the  allegatlona  in  the  bill  that  It  was  agreed 
that  the  grantee  In  tbe  deed  would  remove 
the  timber  conveyed  within  a  reasonable 
time  la  a  mere  conduslon  of  law,  not  war- 
ranted by  any  snfflctent  facts  stated  In  the 
bill;  (10)  because  there  Is  no  allegation  In 
the  bill  to  show  the  sui^osed  promise  of  the 
Cummer  Company  to  remove  the  said  Umber 
was  In  writing,  or  was  based  on  any  ocmsld- 
eration,  or  was  suffldently  definite  to  cmistl- 
tute  a  binding  agreement,  or  that  the  time 
referred  to  has  expired,  or  that  complainants 
have  been  injured  or  affected  in  their  rights 
by  the  su[v>osed  prtHnlse;  and  (11)  because 
ctniiplalnants  have  not  made  or  stated  Hucb 
a  case  as  entitled  them  to  relief  in  a  court  ot 
equity. 

The  Gootoitlon  Is  made  by  counsel  for  de- 
fwdants  ni>on  tbe  assignments  based  upon 
the  orders  overruling  the  danurrers  to  the 
bill  of  complaint  that  there  Is  no  c^Inlon 
of  this  court  tested  by  the  tacts  upon  which 
It  is  based,  or  by  any  principle  of  law  an- 
nounced ttaerela.  «1ildi  sustains  the  conten- 
tions advanced  by  tbe  complainants  in  Oielr 
bin. 

We  are  nnable  to  accept  this  view.  On 
the  contrary,  we  think  the  principles  ap- 
plicable have  been  settled  in  this  Jurisdiction 
in  cases  In  ^riildi  the  facts  were  sufllclently 
similar  to  tQie  facta  In  tbSm  cam  to  be  ccm- 
trolling. 

[1]  It  la  settled  here  that  It  Is  perfectly 
competoit  f<w  partlee  owning  land  to  con- 
vey timber  growing  upon  It  and  grant  a 
p«rpetQal  right  to  the  purdiaser  to  enter  up- 
on the  land  for  the  purpose  of  removing  the 
timber  therefnnn.  McNalr  A  Wade  Land  Go. 
r.  Adams,  54  Fla.  660,  45  South.  492;  Obw- 
thon  V.  Steams  Culver  Lambw  Go.,  00  Fla. 
318,  63  South.  788;  Fletcher  r.  Morlarty,  62 
Fla.  482.  66  South.  48T. 

[21  But  It  is  equally  wen  estabUshed  that 
because  such  an  SRreement  Is  so  unreason- 
able in  Its  nature,  no  ctmv^ance  will  be 
construed  as  granting  a  perpetual  right  to 
enter  upon  and  cut  and  remove  timber  from 
the  land  o£  another  unless  It  Is  i^ainly  man- 
ifest from  the  terms  of  the  conv^ance  Uiat 
such  was  Hie  Intention  of  tba  parties.  Bfc- 
Nalr  &  Wade  Land  Go.  r.  Adams,  av^ra. 

19, 4]  In  tbe  case  of  HcNalr  &  Wade  Land 
Co.  T.  Palmer,  64  Fla.  871,  60  South.  96D,  I3ils 
court  undertook  to  define  tbe  nature  of  the 
estate  or  Interest  wbldi  is  conve^d  by  a 
deed  sudi  as  ttie  <me  lnv<dved  in  a  suit 
The  court,  speaking  thiough  Ur.  Justice 
Hodser,9Mi 

"Am  to  tbe  interest  omveyed  by  the  deed,  it 
is  plain  that  It  carries  no  permanent  fee-simple 
interest  in  the  land  itself.  It  conTeye  only  Oie 
timber  nvwing  on  the  land,  which  is  a  kind  of 
serrltuoe  whicn  may  be  lost  by  nonuse  or  aban- 
dcoiment.  Owing  to  the  peculiar  oature  ot  this 
interest,  this  court  has  settled  the  doctrine  that 


Digi1i2ed  by 


OUMHBB  00.  T.  TAaXB 


275 


when  the  deed  ereattnc  It  to  rilent  u  to  the 

dme  within  whidi  tin  nKbts  oimT«red  must  be 
DKd,  that  a  reaaonaUa  tune  will  be  kUoved  for 
tbtu  cojoTmeut.'* 

In  that  ease  the  eonr^rance  ms  an  ordk- 
nazy  wammty  deed  cmiTejrliif  all  the  sreen 
pine  and  cyprtn  Umber  on  tfte  land  describ- 
ed tor  a  stated  consldemtloa  to  the  grantee 
named.  Its  h^ra  and  asslgna  focever,  and  the 
habudnm  daose  waa  to  the  pantee,  its 
belts  and  assigns,  forerer.  '  There  was  no 
limitation  of  the  time  within  whldt  the  gi;an- 
tee  should  enter  npon  the  land  and  remove 
the  timber  therefrock  The  deed  was  made 
oo  DetWDber  12,  1900,  and  the  suit  brought 
oa  the  theory  that  a  leascmaMe  time  had 
elapsed  for  valng  and  removing  the  timber 
was  filed  <m  June  20^  1910.  Hie  circuit 
Judge  held  tiiat  a  reasonable  time  for  using 
and  zenorlng  the  timber  had  elapsed  at  the 
thne  the  snlt  was  filed,  and  although  the 
timber,  as  In  the  Instant  case,  bad  been  coor 
v^ed  by  the  grantee  to  a  third  party,  de- 
creed ttiat  the  rights  of  the  d^endants  ac- 
quired under  the  deed  from  the  complainants 
were  forfeited,  and  directed  In  the  decree 
that  the  original  deed  and  the  deed  to  the 
third  party  be  canceled. 

There  is  no  dUfer^ice  In  prlndple  between 
that  case  and  ttie  Case  now  under  ooaAder- 
'atioo. 

It  Is  alleged  in  the  UIl  oC  complaint  tbat 
"it  was  understood  and  agreed  that,  as  your 
orator  did  not  desire  the  immediate  posses- 
sion of  said  land,  said  grantee  should  have 
a  reasonaUe  time  within  which  to  remove 
the  same." 

It  does  not  appear  1^  the  deed,  as  alleged, 
that  it  was  agreed  that,  as  the  grantor  **did 
not  desire  the  Immediate  posscstdon  of  said 
land,  said  grantee  staoaM  have  a  reasonable 
time  within  whidi  to  remove  the  same,"  yet 
if  the  terms  of  Hie  deed  are  such  that  the 
law  Imidles  thoeCrom  an  undertaking  that 
the  granted  timber  should  be  removed  from 
the  land  within  a  reucmable  time,  the  de- 
omrrer  to  tlie  bin  of  complaint  was  properly 
ovemiled. 

In  view  of  the  rates  of  Intctpretatlon  an- 
noonoed  in  Ow  cases  dted.  It  appears  tliat 
as  the  deed  conveyed  "all  of  the  cypress  tim- 
ber now  growing  and  standing  and  all  the 
cypress  timber  dead  and  lying  on  the  ground 
OQ  the"  dcacribed  land,  "with  the  right  of 
entry  on  tlie  afWesaid  land  for  the  pari>ose 
of  working  up  and  removing  said  cypress 
timber,"  the  intention  is  manifest  that  the 
Umber  should  be  removed  ttom  the  land  In 
a  reasonable  time. 

The  conveyance  to  the  grantee,  "h^  h^rs 
and  "wrigns,  forever,"  la  of  a  fee-simple  es- 
tate in  "the  cypress  timber  now  growing  and 
standing"  on  the  land,  and  Is  coupled  "with 
tbe  right  of  entry*  on  the  aforesaid  land  fmr 
the  purpose  of  working  iq>  and  removing  sold 
^ress  timber."  From  these  terms  tbe  law 
In^es  an  oMlgation  to  remove  the  timber 
within  a  reasonable  time. 


Althongh  It  Is  gienerally  held  tbaX  the  par- 
ties to  ui  agreement  may,  if  tb^  chooae^ 
make  a  contract  whereby  one  will  be  entitled 
to  a  peEpetual  right  to  enter  qpon  tibe  land 
of  the  other  and  remove  timber  therefrom,  it 
has  been  held  in  ttie  majority  oeC  tbe  deci- 
sions, and,  as  we  have  seen,  this  court  Is  in 
accord  with  this  holding,  that  such  an  agree- 
ment Is  so  unreasonable  in  its  nature  that 
no  contract  will  ba  held  to  have  this  effect 
unless  it  is  plainly  manifest  frmn  Its  terms 
that  audi  was  the  intmtlcn  of  the  parties; 
and  therefm  a  deed  conv^ring  timber,  with- 
out stlpaUttng  the.tlme  within  whldi  It 
must  be  removed,  is  usually  oonstmed  as 
Implying  that  sodi  rwoval  shall  be  wltli- 
In  a  reasonable  ttnie^  wben  the  terms  et  tbe 
oonv^onoe  or  fiw  dnmmstances  attending 
the  transaetltm  afford  a  imt  basis  for  an 
adJudtoatkm  of  such  an  'implication  w  In- 
tendment 1.7  B.  a  U  H  1^16;  2  Jones  on 
Beal  Property  in  Oonveyandng,  S  1606;  26 
Cyc.  160S;  Hall  v.  Butman,  Oardlnw  ft  Go» 
8»  Miss.  SS8,  43  South.  2,  119  Am.  St  Bep. 
TOO;  Berry  v.  Uarlon  County  Lumber  Oo. 
(S.  O  08  8.  B.  82S;  Kentucky  Coal  ft  Timber 
Development  Co.  v.  Oomrtl  Hardwood  Lum- 
ber Co..  IM  Ky.  623,  157  &  W.  1100;  Mlt- 
diell-Crittenden  Tie  Co.  v.  Crawford  (OkL) 
160  Pae  017;  Garden  City  Stave  ft  Heading 
Go.  V.  aisBB,  84  Ark.  60S,  106  S.  W.  950 ;  Us- 
ton  V.  Chapman  ft  Dewey  Land  Co.,  77  Ark. 
U6^  01  8.  W.  27;  McBae  v.  StiUweU,  111  Oa. 
66,80&B.  001,S5Ii.B.A.  61S;  Houston  Oil 
Oo.  at  Texu  v.  Boykln  (Vex.  Civ.  Afitp.) 
168  S.  W.  mO;  Beatty  v.  Mathewson.  40 
Don.  Sup.  Ot  Bepi  557. 12  Ann.  Ces.  913.  and 
note;  Eastern  Kentucky  Mineral  ft  Timber 
Oo^  V.  Swann-Day  Lumber  Co..  148  Ky.  82, 
146  8.  W.  488,  46  li.  B.  A.  (N.  S.)  672,  and 
notes;  28  Am.  ft  Bng.  Vtacy.  Law  (2d  Ed.) 
642;  Goodson  v.  Stewart  164  Ala.  660,  46 
South.  289;  Ward  v.  Moore,  180  Aia.  403.  61 
South.  808;  Houston  Oil  Co^  of  Texas  v.  Ham- 
Uton  (Tex.  av.  App^)  158  S.  W.  1194;  Deer- 
field  Lumber  Oo.  v.  Lt^man,  80  Vt.  201,  04 
Atl.  837;  Howe  v.  Batchelder.  40  N.  H.  204; 
Holt  V.  Stratton  Mllbi.  54  N.  H.  100,  20  Am. 
Bep.  ua  See  annotation  3  Brit  But  Cas. 
878;  notes  In  128  Am.  St  B^  870;  Flagler 
▼.  Atlantic  Coast  Lnmber  Corp.,  89  S.  C.  328, 
71  S.  B.  8^;  Carson  v.  Three  States  Lnmber 
Oo.  (ToDUi.)  91  B.  W.  68. 

Tbe  teems  of  the  cmv^anee  hc3%  consid- 
ered differ  In  material  respects  from  those 
in  the  cases  cited  and  relied  on  by  connaet 
for  the  appellant  In  Butierfleld  Lumber 
Oo.  T.  Gny.  02  M1b&  881,  40  South.  78,  15  L. 
B.  A.  OBT.  &)  1128, 181  Am.  St  Bep.  640,  the 
conveyance  was  oC  "all  tbe  green  pine  tim- 
ber" on  tiw  described  land,  with  ri^t  to 
enter  vrlth  log  carts  and  log  wagons  to  re- 
move said  timber,  and  a  right  of  vKy  across 
a  part  at  Qm  land  "to  be  laid  off  at  will  and 
pleasure  of*  tiie  granted  Tbe  ease  was 
followed  In  Forest  Product  ft  VIg.  Co.  v. 
Buckley,  107  Miss.  807,  66  South.  270,  wh^ 
the  conveyance  of  "all  timber  and  timber^ 
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like  trees  beHng,  growing,  and  ataDdlng  upon 
the"  described  land,  "with  the  right  to  enter, 
cut  and  remove  the  same  at  pleasure."  The 
Butterfield  Case  did  not  oT^mle  the  case  of 
Hall  V.  Eastman,  Gardiner  &  C!o.,  supra. 

In  I»dwlck  Lumber  Oo.  v.  Taylor,  100  Tex. 
270,  98  S.  W.  2.38, 128  Am.  8t  Hep.  803,  there 
was  a  conveyance  of  "all  the  timber  on'*  the 
lands,  with  no  reference  to  a  ri^t  to  enter 
or  an  intention  to  remove  the  granted  tim- 
ber. Tb\a  case  was  followed  by  a  divided 
court  In  Chapman  v.  Dearman  (Tex.  Civ, 
App.)  3S1  S.  W.  808,  \rtiere  there  was  a 
grant  ot  a  right  to  enttr  to  remove  the  tim- 
ber. In  North  Georgia  Co.  v.  Bebee,  128  Ga. 
563,  57  S.  E.  873,  the  ri^t  was  to  remove 
"at  any  time."  In  Cobban  Realty  Co.  v. 
Donlan,  61  Mont.  68,  149  Paa  484,  It  was 
held  If  the  grantor's  original  conv^ance  ot 
the  timber  was  subject  to  removal  within  a 
reas(Hiable  time,  the  subsequent  grantee  ot 
the  land  coald  not  claim  the  timber  which 
had  been  expressly  excited  from  the  grant 
to  him.  In  Hicks  v.  Phillips,  146  Ky.  306, 
142  S.  W.  3&4,  47  L.  R.  A.  (N.  S.)  878,  there 
was  a  reservation  or  exertion  from  a  con- 
veyance of  land  ot  the  timber  on  a  part  of 
the  land,  with  no  reference  to  a  rif^t  to  eri- 
ter  or  an  Intention  to  remove  the  timber 
excepted  from  the  conveyance.  In  Hardman 
V.  Brown,  77  W.  Va.  478,  88  S.  R  1016,  there 
was  a  time  fixed  for  the  removal  of  reserv* 
ed  timber. 

It  wUl  not  be  assumed,  on  the  prayer  for 
a  decree  that  the  timber  be  removed  "within 
a  short  date,"  that  the  chancellor  will  un- 
duly limit  the  time  for  removal. 

What  may  be  regarded  as  a  reeaoDable 
time  should  be  determined  not  by  the  arbi- 
trary will  of  either  the  grantor  or  the  gran- 
tee, but  by  a  consideration  of  the  location, 
nature,  accessibility,  and  uses  ot  the  land 
and  tiie  timber,  as  well  as  all  the  other  dr- 
eomstances  that  attended  the  making  of  the 
conveyance.  While  the  grantor  should  not 
be  deprived  of  the  use  of  the  land  longer 
than  is  necessary  to  protect  the  right  of  the 
grantee,  yet,  in  fixing  a  time  limit,  the  gran- 
tee should  not  be  artdtrarily  derived  of  an 
opportunity  to  use  the  timber  that  has  be^ 
paid  for.  If  the  facts  averred  in  the  answer 
are  sustained,  the  time  allowed  should  be 
quite  liberal. 

[i]  What  we  have  said  disposes  of  the 
principles  Invt^ved.  It  follows  t^t  jthe 
tAU  states  a  cause  of  action  good  as  against 
the  demurrer  interposed,  end  there  was  no 
error  In  overruling'  the  demnrrer  to  the  bill. 

With  re;^)ect  to  the  order  sustaining  the  ex- 
ceptions to  the  answer  the  case  Is  different 
Without  setting  out  the  portions  of  the  an- 
swer, which  are  of  con^derable  length,  that 
were  stricken,  we  hold  that  the  averments 
of  paragraphs  2,  3,  4,  6,  and  10,  of  the  an- 
swer cannot  be  said  to  be  wholly  Irrelevant, 
and  such  as  to  have  no  bearing  or  influence 
upon  the  decision  of  the  question  between 


the  pardSB  to  this  salt  (Trustees  Internal 
Inq)rovement  Fund  v.  Root,  63  Pia.  666,  58 
South.  371 ;  Jones  v.  HiUer,  65  Fla.  532.  62 
South.  588;  Wofford  v.  Dykes,  67  Fla.  118, 
64  South.  451),  and  there  waa  diercf(ne  error 
in  this  ruling. 

The  order  overruling  the  demurrer  la 
affirmed,  but  the  order  granting  the  motloa 
to  strike  portions  of  the  answer  Is  reversed 
for  further  proceedings  not  Inconsistent 
with  tUs  oi^nioo. 


GBORGIA,  r.  ft  A.  ET.  OO.  t.  OOX. 

(Supreme  Ooort  of  Florida.    May  20, 
Baheaiinc  Doilad  July  8,  ISl&J 

(SvOatiu  fty  iht  Ooturt) 

1.  Bailboadb    «■  jflOKD-PaMOim  Imruwr 

—ABSENCE  or  Lights— Pleading. 
Where  one  of  the  acts  of  negligence  charged 
against  a  railway  company  tor  personal  injh- 
riei  is  the  absence  at  pfopar  UgM,  «>  U^ts,  it 
is  not  necesaary  for  the  i^eader  to  all^  mnj 
purpose  that  such  light  would  serve,  or  the 
various  ways  in  which  an  injury  ndght  occar 
by  reascm  of  their  absence. 

2.  BAmtoADS  «»SMa)— Peesoital  Injubt 

— NeGUGBNCB— AlXBGATIOnS. 

In  actions  against  railroad  companies  wb«a 
negligence  is  charred,  it  is  (mly  neceBsary  to  al- 
lege tbe  ultimate  facts  that  show  the  negligence 
of  tbe  defendant,  coupled  with  an  avnment 
that  they  were  nsgUgoitly  done. 

3.  lUiLBOADe  4a»8BT,  8S0(1>~-Fnsoiiu  Iv- 
JURT— TBESPAasBsa— Dux  Cabs. 

While  a  railroad  company  is  not  held  to  aa 
high  a  degree  of  care  to  prevent  Injury  to  tres- 
passers aa  is  required  by  law  in  tbe  case  of  pas- 
sengers, ^ploy^  and  Ucnsees,  yet  under  tiw 
statute,  where  injaiy  by  the  operaticHi  of  th« 
train  of  a  railroad  company  is  shown,  there  ia 
liability  of  the  defendant  for  damages,  unless 
the  railroad  company  shall  make  it  appear  that 
it  liad  aerdMd  all  ordinary  anS  reasnaUs 
cara  and  diligence  to  avoid  the  injury. 

4.  Railroads  ^=>35&(1)— Pxbsonax.  Ihjurt 
— Tbbsfasseb  ahd  Licensees. 

A  railroad  company  owes  a  duty  both  to  a 
trespasser  and  a  licensee,  bat  the  degree  of  care 
and  diligmce  that  It  Is  required  to  exercise  to- 
wards a  trespasser  is  not  ao  great  as  that  to- 
wards a  licensee. 

5.  Railboads    '3='S5&(1)— Pebsokal  Injitbt 
— Tbebpasseb. 

A  railroad  company  is  UaUe  for  Injury  to 
a  trespasser,  if  1^  the  exerciae  of  proper  care 
and  diligence  under  all  the  circumstances  of 
the  case  it  could  have  avoided  Injuring  him. 

8.  Negligence  ®=»97— Railroads  fl=»387  — 
Personal  Injurt  —  Contributqbx  Kbqu- 

QBNGE— BECOVaBT— SC&TUn. 
Under  sections  3148  and  3149  of  the  Gen- 
eral Statutes  of  1006,  a  plaintiff  Is  not  debarred 
from  recovering  against  a  railroad  company 
for  personal  injuries  unless  the  injury  was 
caused  hj  his  own  negligence,  or  by  his  con- 
sent, and  where  the  negligence  ot  the  plaintiff 
and  the  defendant  produces  tbe  injury,  the 
plaintiff's  damages  are  to  be  diminished  by  the 
jury  in  proportion  to  the  default  attributed  to 
him. 

7.  Railroads    ^=>356{1)-^Peesonal  Injury 
— rr;K90N  ON  Tback— Cabe  Required. 
Where  a  railroad  company  has  knowledge 
of,  and  acquiesces  in,  the  use  by  the  public  of 
a  footpath  along  its  right  of  way  in  the  vicinity 
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of  a  Htdemait,  Aere  Is  imposed  upon  it  an 
obligatioa  to  exerdse  all  ordinary  and  reaBona- 
bl«  care  and  diligence  commensurate  with  tiie 
exigeocies  of  tlie  case  to  prevent  injury  to  per- 
awa  uring  the  same. 

8.  Raiuoads  «=»866(1)— iNJtnrr  ok  l^oK 
-TTsE  or  Tback— Cam  Rxquibbd. 
Where  a  railroad  company  haa  knowledge 
dL  and  acquiesces  in,  the  use  of  a  footpath 
am  its  right  of  way  by  the  public,  it  ia  bonnd 
to  antidpete  that  perscoiB  are  apt  to  be  naing 
tbis  footpath,  and  ahonld  be  on  the  lookout  for 
them  and  exercise  all  ordinary  and  reasonable 
care  and  diligraoe  to  avoid  injury  to  them. 

Error  to  Gtrailt  Oonrt,  Wakulla  Cooirty; 
&.  C.  Lore,  Judge, 

Suit  by  S.  H.  Oox  against  flie  Georgia, 
riorida  ft  Alabama  Railway  Company.  Ver- 
dict and  Judgment  for  plaintiff,  and  defend- 
ant brings  «Tor.  Affirmed. 

McCortl  ft  Johnston,  of  Tallahassee,  and 
T.  S.  Hawes,  of  Bainbridge.  Ga^  for  plain- 
tiit  In  error.  W.  C-  Hodges,  of  Tallahassee, 
Nat  B.  WalkM*,  of  Crawford  vllle,  and  Fred 
H.  Davis,  Jr^  of  TaU&hassee,  for  defendant 
in  oTor. 

BROWNE,  C  J.  S.  H.  Cox  brought  suit 
for  damages  against  the  Georgia,  Florida  ft 
Alabama  Railway  Company  for  the  negli- 
gent killing,  by  oae  of  Its  trains,  of  his  son 
Domain  Cox.  Verdict  and  judgmept  were 
TQidered  lu  taTor  of  the  plaintiff  for  $1,000, 
and  defendant  seeks  rereraal  here  <m  writ 
of  error. 

The  declaratlrai  contained  two  counts,  both 
ot  whiiA  were  demurred  to,  and  the  demur* 
rer  sustained  as  to  the  first  count  and  over- 
ruled as  to  the  second,  which  is  as  follows : 

"That  on  the  26th  day  ot  January,  A.  D.  1913, 
the  BSid  defendant  in  the  usual  course  of  its 
boainess  waa  operating  a  work  train  for  the  pur- 
pose of  repairing  its  roadbed  at  or  near  Mcln- 

Kt,  in  the  county  of  Franklin  in  the  atate  of 
rida,  and  on  said  day,  in  the  nighttime,  caus- 
ed the  said  work  train  and  engine  coupled  to  it 
(0  proceed  to  Arran,  in  the  coun^  of  Wakulla, 
af(»«9aid,  by  attaching  the  engine  to  one  or  more 
can  and  a  car  iwed  as  a  caboose  car,  and  back- 
ine  said  eni^e  and  cars  from  Mclntyre  in  the 
■id  county' of  Wanklln  to  Arran  In  the  said 
CDanty  of  Wakulla ;  and  in  bo  backing  as  af ore- 
■aid  the  said  defendant  in  the  <^>erating  ot  its 
buainess  as  aforesaid  neglected  and  failed  to 
provide  or  place  upon  the  car  used  as  a  caboose 
car  proper  light  or  lights  that  the  trade  and 
roadbed  might  be  plainly  visible  to  those  operat- 
ing the  said  work  train,  or  that  persona  on  or 
near  the  roadbed  of  tta  defendant  company 
adgfat  be  warned  of  the  approach  of  the  said  en- 
gme  and  work  train,  ana  neglected  and  failed 
to  give  any  other  warning  or  warnings,  signal 
or  signala,  of  the  approach  of  said  work  train 
and  engine;  and  in  thus  operating  and  moving 
•aid  work  train  backward  without  lights  and 
without  giving  warnings  or  signals  w  Its  ap- 
proadi,  at  or  near  Arran,  in  the  county  of  Wa- 
kulla, in  the  state  of  Florida,  did  negligently  and 
carelecsly  run  upon  and  over  one  Domain  Cox, 
who  was  then  and  there  upon  the  right  of  way 
til  the  said  defradant,  and  without  giving  notice 
or  warning  to  him  ol  the  approach  of  the  said 
«>ngiiie  and  work  tr^n,  ana  thereby,  through 
the  negligence  and  carelesmess  aforesaid,  did 
eat  to  iMces,  manjd&  and  emsh  tfae  said  Domain 
Cox,  and  from  said  injury  the  aaid  Domain  Oox 


died  on  the  26th  day  af  January,  A.  D.  1913 ; 
and  the  said  plaintiff  says  the  defendant  cotild 
with  reasonable  care  and  diligence  have  avoided 
the  same,  and  the  said  Domain  Cox  was  without 
fault  or  MgUgOBCe  on  his  part." 
'  The  grounds  of  the  demurrer  are  that  the 
declaration  failed  to  diow  any  duty  to  the 
deceased  resting  fm  Uie  defendant;  that  the 
declaratlmi  sbowa  that  the  deceased  vaa  a 
trespasser,  and  does  not  ahow  any  drcum- 
Btances  v4ikAk  chaise  the  defendant  vith 
any  duty  towards  htm;  that  the  detbndant 
owed  no  duty  to  the  deecased  to  place  npcn 
Its  caboose  car  such  li^t  or  lights  aa  would 
mate  Its  track  and  roadbed  plainly  vledUe 
to  those  operating  its  train;  that  It  owed 
no  duty  to  the  deceased  to  place  on  its  ca- 
boose ear  a  proper  light  or  lights  that  per- 
sons Ml  or  near  the  roadbed  might  be  warn- 
ed of  the  approach  of  its  engine  or  train; 
that  it  owed  no  duty  to  the  deceased  to  give 
any  warning  or  signals  of  the  approach  of 
Its  train;  and  that  the  declaration  la  vague. 
Indefinite,  uncertain,  and  insufficient  In  law 
to  be  answered  unto ;  and  that  the  declara- 
thm  states  contradictory  acts  of  negligence 
as  the  proximate  cause  of  the  Injury  result- 
ing In  the  death  of  the  deceased. 

There  were  pleas  of  not  guUty  and  of  con- 
tributory negligence. 

The  errors  assigned  Aat  are  argued  by  the 
plaintiff  In  error  are  the  overruling  of  the 
defendant's  demurrw  to  the  second  count; 
for  allowing  the  plaintiff,  over  objection  of 
the  defendant,  to  Introduce  testimony  tend- 
ing to  show,  or  showing,  that  the  deceased 
was  a  licensee  <tf  dettadaut  at  ttie  time  of  the 
accident;  that  t&e  verdict  was  owtrary  to 
law,  and  not  warranted  by  the  evidence; 
and  because  the  prepondwanoe  of  the  evi- 
dence was  In  favor  of  deftodant 

It  Is  strongly  contended  by  fba  plaintiff  In 
error  that  the  declaration  states  contradic- 
tory acts  «f  negilgence  as  ttie  proximate 
cause  <^  the  injui^,  in  Quit,  after  stating' that 
the  railroad  company  failed  to  provide  proper 
lll^t  or  UjE^ts.  it  contained  the  further  stete- 
ments  "that  Uie  tratft  or  roadbed  might  be 
plainly  visible  to  those  (iterating  the  said 
work  train,  or  that  persons  on  or  near  the 
roadbed  of  the  d^endant  company  might  be 
warned  of  the  approach  of  the  said  engine 
and  work  train."  It  Is  claimed  that  this  lan- 
guage defined  two  distinct  grounds  of  negli- 
gence, one  predicated  upon  the  failure  to  have 
a  light  bright  enough  to  Illuminate  the  road- 
bed a  sufficient  distance  ahead  so  that  those 
operating  the  train  could  have  seen  a  person 
lying  on  the  roadlied  in  tfme  to  have  stopped 
the  train  and  avoided  Injuring  him,  and  the 
other  in  not  having  mch  a  light  or  lights  that 
a  person  walking  on  a  footpath  alongside  the 
track  might  be  warned  of  the  approach  of 
the  train  In  time  to  have  protected  himself ; 
and  that  the  obligation  of  the  railroad  as  to 
the  character  of  the  light  or  lights  was  differ- 
ent If  the  deceased  waa  in  one  situation, 
from  what  It  was  If  he  were  In  the  other. 
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TO  SOUTHERN  BEFOB33at 


(Fla. 


[1]  The  spedflc  negligence  charged  In  tbe 
declaration  is  the  abs^ce  of  proper  lights. 
What  would  be  proper  ll^t  or  lights  depends 
on  all  the  drciira  stances  of  tbe  case,  and  It 
was  not  necessary  for  tbe  pleader  to  allege 
erery  pnipose  that  aiuSi  lights  would  serve, 
or  Uie  various  ways  In  which  an  Injury  might 
occur  by  reason  M  titelr  absence.  The  decla- 
ration, taowerer,  does  not  stop  with  tbls  al- 
legation of  negligence,  but  charges  that  tbe 
def^dant  "neglected  Emd  failed  to  give  any 
other  warning  or  warnings,  signal  or  signals, 
of  the  approach  of  said  work  train  and  engine, 
and  In  thus  operating  and  moving  said  work 
train  backward  without  lights  and  without 
giving  warnings  or  algaala  of  Its  approach 
*  *  *  did  negligently  and  carelessly  run 
upon  and  over"  the  dec^nsed. 

[2]  The  rule  In  this  state  Is  that  in  actl<»ia 
against  railroad  companies,  where  negligence 
Is  charged.  It  Is  only  necessary  to  all^e  the 
ultimate  facts  that  show  tbe  negligence  of  the 
defendant,  coupled  with  an  averment  that 
they  were  negligently  dpne.  Butler  v.  South- 
em  K.  Co.,  63  Fla.  05,  58  South.  225 :  Ixmls- 
Tille  A  N.  B.  Co.  V.  Jones,  45  Fla.  407,  34 
South.  246;  Consumers'  Electric  Light  &  St 
R.  Co.  V.  Pryor,  44  Fla.  354,  32  South.  797 ; 
Jacksonville  Electric  Co.  v.  Schmetzer,  53  Fla. 
870,  43  South.  85;  Morris  v.  Florida  Cent 
&  P.  R.  Co..  43  Fla.  10,  29  South.  541.  In 
the  Instant  case  the  dedaratlon  charges  tiiat 
the  defendant  was  operating  its  train  back- 
ward without  proper  lights,  and  without  giv- 
ing warnings  or  signals  of  Its  approach,  and 
while  so  dcdng  negligently  and  carelessly  ran 
upon  and  over  the  deceased,  who  was  on  the 
defendant's  rl^t  of  way.  The  statement  of 
the  necessity  for  having  ll^^ts,  the  absmce  of 
which  ccnstltuted  negllgeac^  in  no  wise  de- 
stroys the  suffidency  of  tbe  allegation  of  the 
Dltimate  facts  which  ooostituted  the  negli- 
gence, nor  Is  It  repugnant  thereto. 

[S]  To  that  part  of  the  discussion  by  the 
plalntitt  in  error  which  Is  predicated  upon 
the  theory  that  the  deceased  was  a  tre^asser 
we  need  only  quote  from  the  opinion  of  this 
court  In  tbe  case  ofl  Butler  v.  Southern  R.  Co.. 
supra: 

"Even  if  the  decedent  was  a  mere  tremawer, 
it  is  alleged  that  he  was  fatally  injured  or  the 
Deelisence  of  tiie  defendant  in  the  operation  of 
its  train.  While  a  railroad  company  is  not  held 
to  as  high  a  degree  of  care  to  prevent  injury 
to  treepaseera  as  is  required  by  law  in  the  case 
of  pasaengers,  employes  and  licensees,  yet  under 
the  statute,  where  injury  by  the  operation  of 
tbe  train  of  a  railroad  company  is  shown,  there 
is  liability  of  the  defendant  for  damages  unless 
tbe  railroad  company  shall  make  it  appear  that 
it  had  exerdsed  all  ordinary  and  reasonable  care 
and  diligence  to  avrad  tbe  injury.  What  was 
ordinary  and  reasonable  care  and  diligence  de- 

fends  upon  all  tbe  circumstances  of  the  case, 
f  the  defendant  was  in  fact  a  treqiMUser,  it 
may  be  shown  in  evidence  as  a  factor  to  be  con- 
sidered in  determining  the  d^rree  of  care  re- 
auired  of  the  defendant  Tbe  allegatiwiB  of 
tbe  declaratltm  do  not  show  by  express  language 
or  fair  inference  that  the  injury  was  caused  by 
tbe  decedent's  own  negUgencet  or  was  done  bf 
bis  consent" 


The  tiilrd  assignment  of  error  is  based 
upon  the  admission  of  testimony  by  the  plain- 
tiff over  the  defraidants  objection,  sho^ng 
that  the  deceased,  at  the  time  he  met  his 
death,  was  a  licensee  of  tiie  defendant 

[4. 1]  The  dei^ratiOD  alleges  that  the  de- 
ceased at  the  time  he  was  struck  by  tbe  train 
was  on  the  d^endaut'a  right  of  way.  He 
may  hare  bem  there  as  a  trespasser  or  a 
licensee;  In  ^tfaer  event  the  defendant  is 
liable.  If  by  the  exercise  of  prt^r  care  and 
diligence  under  all*  the  circumstances  cMt  the 
case  it  conld  have  avc^ded  running  over  and 
killing  him.  The  question  of  whether  the 
deceased  was  a  trespasser  or  a  licensee  did 
not  affect  the  defendant's  UablUty.  but  only 
the  degree  of  care  and  dUigence  which  it  was 
required  to  exercise  towards  him.  It  was 
therefore  competent  for  the  plaintiff  to  oifer 
testimony  to  show  that  the  deceased  was  a 
licensee  and  not  a  trespasser,  in  order  that 
the  jury  might  determine  whether  or  not  the 
defendant  had  exercised  the  degree  of  care 
and  dili^nce,  whldi  the  situation  of  tbe  de- 
ceased imposed  upon  it 

The  first,  fourth,  fifth,  and  sixth  assign- 
ments are  in  effect  that  the  evidence  was  not 
sufficlrait  to  support  the  verdict  The  un- 
controverted  testimony  is  that  on  the  evening 
of  the  26tb  of  January  an  wiglne  with  a  box 
car  which  was  being  used  as  a  caboose,  back- 
ed from  Mclntyre  to  Arran,  a  distance  of  19 
miles,  fOr  the  purpose  of  getting  water.  It 
was  not  a  regular  train,  nor  was  it  running 
on  a  schedule.  After  reaching  Arran  It  backed 
about  75  yards  to  the  water  tank,  and  thence 
about  225  yards  further  to  some  section  boos- 
es. A  drizzling  rain  was  falling,  mie  head- 
light of  the  engine  was  burning,  but  It  was 
throwing  its  rays  In  front  of  the  engine  and  in 
an  opposite  direction  from  which  tbe  train 
was  moving.  It  r^nalned  a  short  time  at  the 
section  bouses,  and  then  returned  to  Arran. 
Before  tbe  engine  and  catKWse  had  readied 
Arran  the  deceased  was  found  with  his  body 
lying  across  the  rails,  and  part  of  him  on  the 
out^de.  He  was  cut  In  two  across  tbe  body, 
only  the  skin  on  his  back  holding  the  parts 
together.  One  arm  was  severed  from  tbe 
body,  and  one  leg  was  almost  cut  ott.  There 
was  a  puddle  of  fresh  blood  where  he  lay,  and 
none  elsewhere.  There  were  no  Injuries  or 
bruises  on  him  except  where  the  cars  passed 
over  him,  and  nothing  to  Indicate  that  he  bad 
met  with  foul  play  at  tbe  bands  of  any  one ; 
that  along  the  track  where  decedaif  a  body 
was  found  was  a  well-defined  footpath,  which 
bad  been  In  open  and  continuous  use  both  day 
ana  night  for  a  number  of  years,  whlctt  led 
from  Arran  for  about  one-half  a  mile  in  the 
direction  of  the  section  bouses,  and  towards 
tbe  home  of  tbe  deceased.  This  footpath  was 
used  by  tbe  public,  including  the  deceased, 
with  the  knowledge  of  tbe  statloa  agent  and 
the  general  manager  of  the  lallroad  company. 
As  to  whether  w  not  thue  was  a  llgbt  on 
tbe  rear  oC  the  caboose  car,  or  tike  bdl  was 
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nmg  after  tbe  engine  left  Amn  on  Its  my 
to  the  section  houses,  the  teetlmony  Is  con- 
flicting. 

The  theory  of  the  plaintiff  bdow  Is  that  the 
deceased  was  going  home,  and  was  using  the 
footpath  alongside  (rf  the  track;  that  the 
tiain  approached  him  from  behind,  and,  with- 
out having  proper  lights  or  maUng  adequate 
signals  to  warn  him  of  his  danger,  knodced 
him  down  and  killed  him. 

The  theory  of  the  plaintiff  In  error  Is  that 
the  deceased,  who  was  drunk  a  few  hours  be- 
fore he  was  killed,  was  lying  down  oa  the 
nUroad  track  at  the  time  he  was  struck  and 
killed  by  the  train. 

The  jury  presumably  acted  on  the  theory 
of  the  plaintiff.  While  the  testimony  shows 
that  the  deceased  was  drunk  shortly  before 
the  accident,  it  also  shows  that  he  was  In 
possession  ot  his  physical  powers,  for  he  was 
seen  cbaslDg  snne  boys  about,  and,  in  attempt- 
log  to  break  into  the  Btatl<m  agent's  office, 
UKd  sullldent  force  to  split  the  door.  It 
wonid  be  rather  strange  for  a  man  in  this 
OHiditlmi  drunken  activity  to  lie  down  In 
the  lain  tm  the  roadbed  of  a  railway  instead 
at  eotag  to  his  taome^  which  was  but  a  short 
distance  away;  and,  as  his  body  was  found 
by  the  pathway  which  he  would  have  used  In 
going  home,  It  seons  the  Jury  acc^;ited  the 
more  reasonable  thet^. 

[I]  Sections  8148  and  3149  of  the  General 
6tatnt«s  of  FlorUla  of  1006  provide  that: 

"A  railroad  company  diall  be  UaUe  for  any 
damtge  done  to  persona,  stod  or  other  proper- 
ty, br  the  running  ot  tne  locomotlveR,  or  cars, 
or  oa.tr  madiiinery  of  such  company,  or  for  dam- 
age done  by  any  persoa  In  the  employ  and  mev- 
ice  ot  BQcb  company,  unlesa  the  company  ^all 
make  it  appear  that  thar  agents  have  exercised 
all  ordinary  and  reasonaMe  care  and  diligence, 
the  presompticm  in  all  cases  being  against  tbe 
comHiny.   *   •  • 

"No  persoa  shall  recover  damages  from  a  rail- 
road oompany  for  injury  to  himself  or  bis  prop- 
erty, where  uie  same  is  done  by  his  consent,  or 
is  caused  by  his  own  negiigance;  If  the  com- 
plainant and  the  agtnti  <a  the  company  are 
tMth  at  fault,  the  former  may  recover,  but  the 
damages  ^all  be  diminished  or  increased  bv  the 
jury  in  proportion  to  the  amount  of  default  at- 
tribatable  to  him,** 

The  plaintiff  In  error  u^es  that  these  sec- 
tions being  taken  from  the  Statutes  of  Geor- 
gia, the  decisions  from  that  state  are  help- 
ful In  arriving  at  a  proper  construction  of  our 
statute,  and  dtes  a  number  of  Georgia  cases 
dealing  with  the  obligation  of  a  railroad  to- 
wards trespassers.  Under  the  theory  of  the 
plaintiff  below,  the  deceased  was  a  licensee 
and  not  a  trespasser.  Apart  from  this,  the 
mle  in  this  state  as  to  contributory  negli- 
gence in  a  suit  for  damages  against  a  rail- 
road company  for  Injuries  to  persons  or  prop- 
erty is  not  the  same  as  tbe  Georgia  rule,  as 
was  pointed  out  by  this  court  In  the  case  of 
Florida  Cent.  &  P.  B.  Co.  v.  Foxworth,  41 
Pla.  I,  26  South.  338,  70  Am.  St  Rep.  140: 

"This  statute  does  not  introduce  into  this 
state  the  lUinois  doctrine  ot  comparatlT«  neg- 
Ugence,  nor  that  prevailing  in  Tennessee,  nor 
does  it  introduce  in  ka  tnturety  Uiat  prevailing 


in  tbe  state  of  Georgia.  OoolieqoaiUy,  the  deci- 
sions cited  from  those  states  are  inapplicable  to 
this  case,  upcm  a  proper  constmction  <A  our 
statutes.  It  IB  true  that  onr  statute  Is  taken  al- 
most literally  from  simUar  pvovi^ons  In  the 
Georgia  CodeJDaval  v.  Hunt,  34  Tla.  85,  16 
Sooth.  876:  Florida  Central  &  Peninsular  R. 
R,  Co.  v.  Wiiliams,  37  Fla.  406,  20  South.  658) ; 
but  theee  provisions  of  the  Georgia  Code  are 
construed  m  oixinectlon  with,  ana  are  limited 
by,  another  provision  of  the  same  Code,  which 
was  omitted  from  our  statute,  viz.:  'If  the  plain- 
tiff ordinary  care  could  have  avoided  the  in- 
jury to  himself  caused  by  the  defendant's  negli- 
gence, he  cannot  recover  at  alL'  Mactm  & 
Western  E.  R.  Oo.  v.  Johnson,  38  Ga.  400; 
Savannah,  Florida  &  Western  Ry.  Oo.  v.  Stew- 
art, 71  Ga.  427.  The  plain  ccmstruction  of  our 
statute,  in  the  absence  of  a  provision  rimilar  to 
the  one  quoted,  is  that  plain  tiff  is  not  debarred 
from  recovering  unless  the  injury  was  caused 
entirely  by  his  own  negligence,  or  by  his  con- 
sent ;  but  that.  In  all  cases  where  the  negligence 
of  the  plaintiff  and  defendant  produces  the  in- 
jury, the  plaintiff's  damage*  are  to  be  diminished 
by  the  Jury  in  proportion  to  the  defanlt  attribu- 
table to  h&n."* 

[7,  t]  It  Is  qult^  clear  from  tbe  testimony 
that  from  Arran  a  footpath  extended  al<His 
by  the  side  of  the  railroad  track  a  distance 
of  about  a  half  a  mile.  It  was  in  gaieral  use 
by  the  public,  with  the  knowledge  of  the  rail- 
road company  and  with  its  tacit  consent 
Where  a  railway  company  has  knowledge 
that  the  pnbUc  Is  using  Its  right  of  way  along 
Its  tracks  and  makes  no  objection  and  takes 
no  meastires  to  warn  against  sudj  use  and 
acquiesces  In  the  same.  It  Imposes  upon  It- 
self  the  duty  to  anticipate  the  presence  of 
persons  at  such  points  and  to  take  the  pre- 
cautions of  an  ordinarily  prudent  person  to 
prevent  Injury  to  them. 

In  the  case  of  Florida  R.  Oo.  t.  fltnrkey,  S6 
Fla.  106,  48  South.  34,  this  court  said: 

"Negligmce  is  the  failure  to  observe  for  the 
protection  of  another's  interests  such  care,  pre- 
caution, and  vigilance  as  the  circumstances  just- 
ly demand,  and,  while  railroad  trainmen  are  not 
usually  bound  to  foresee  or  watch  for  the  wrong- 
ful presence  of  any  person  upon  the  track,  yet, 
if  experience  has  shown  that  at  certain  points 
persons  are  constantly  thus  entering  upon  the 
track,  and  it  appears  that  the  company  has  a^ 
quiesced  in  the  use  thns  made  of  the  tradi,  such 
per8on&  if  injured  as  the  proximate  result  cd 
the  failure  to  use  ordinary  care  to  watch  for 
them,  may  recover  damages.  If  the  trainm^ 
could  have  seen  them  without  difflcnlty,  •  •  • 
even  though  in  fact  they  did  not  see  them.  Es- 
pecially is  the  doctrine  applicable  to  a  badcing 
traln."'^ 

The  theory  of  the  plaintiff  below  In  the 
Instant  case  was  not  that  the  defendant  In- 
flicted the  Injury  after  discovering  the  de- 
ceased, but  that  he  was  struck  by  the  back- 
ing train  while  walking  on  tbe  railroad's 
right  of  way,  and  that  because  ot  Its  knowl- 
edge of,  and  acqulescwice  In,  the  use  of  tbe 
footpath  Bl<mg  Its  right  of  way  by  the  public 
in  and  around  Arran,  there  was  imposed  upon 
it  an  obligation  to  ex«-clse  all  ordinary  and 
reasonable  care  and  diligence  commensurate 
with  the  exigencies  of  the  case.  ITavlng 
knowledge  of  this  use  of  the  right  of  way  by 
the  public,  the  defendant  and  its  servants 
were  bound  to  anticipate  tbat  itersons  were 
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apt  to  be  QSliiff  thla  footpath,  and  should  have 
been  on  the  lookout  for  them,  and  should 
have  exercised  all  ordinary  reasonable  care 
and  diligence  to  avoid  Injury  to  tbem.  See 
Morris  t.  Florida  Oent  ft  P.  B.  Ga,  48  Fla. 
10,  29  South.  541. 
Tbe  Jodgment  Is  afflxmed. 

TAYLOR,  WHITFIBtiD.  ELiJS,  and 
WEST,  J  J.,  concur. 

a4S  La.)  =• 
2a64a 

HAYNE  et  al.  v.  ASSESSOR  et  al. 

NATAUB  OIL  CO.  v.  SAME. 

(Supreme  Court  of  Louiuana.  June  30,  1917. 
On  Motion  toe  Behearing  or  to  C<»Tect  X>ecree, 
Oct  29.  1917.  On  Bebearlng,  Not.  2,  1917. 
On  the  Merits,  May  27, 1918.) 

On  Motion  to  Diaiaias  Appeal. 

1.  Apfkai.  ajtd  Ebbor  «=3374(4)— Afpul 
Bonds  —  Exeuptionb  —  Conbtbuotior  or 
Statdtb— PoucB  Jnana. 

Under  the  Act  No.  178  of  1902,  prorlding 
that  Btflte,  parish,  and  moDicipel  boards  or  com- 
miBBioni  exercising  public  power  or  administer- 
ing public  fanctions  shall  not  be  required  to 
fninuh  bonds  in  jndlrial  proceedings,  police  ju- 
ries, even  as  bocMB  of  renewen  of  assessment^ 
are  exempt  from  furnishing  appeal  bonds. 

2.  Apfkai.  and  Ekbob  «=»641  — Ebbob  in 
Clsbk'8  Cxbtzficate  to  Tbanbcbift— Dzb- 
lOBSAL  or  Appbai» 

Under  Code  Prac  art  898.  an  appeal  dioold 
not  be  dismiseed  on  account  of  an  error  in  tiie 
dOTk's  certificate  <A  correctness  and  complete- 
ness of  the  transcript,  if  it  does  not  appear  that 
the  error  is  Impntable  to  the  amdlant;  in  soch 
cases,  reasonaue  time  should  be  aUovred  to  cor^ 
rect  tbe  error. 

3.  Apfbai.  and  Erbob  «»656(1)— TBAMSCBIFT 
OT  Appeal— Defects— Dibuibsai^ 

Under  the  provisions  of  Act  No.  229  of  1910, 
p.  388,  when  a  transcript  ot  appeal  has  been 
made  as  directed  by  the  appellant  or  by  both 

Sarties  to  the  appeal,  the  appeal  should  not  be 
ismissed  on  the  ground  that  the  transcript  is 
defective;  but  eluer  party,  or  the  court  shall 
have  the  right  to  have  any  omitted  part  of  the 
record  filed  at  a  supplemental  transcript  There 
seems  to  be  less  reason  for  diemlsslDg  an  appeal 
on  account  of  a  defect  in  a  transCTipt  made 
vitbout  any  inatmctions  from  the  appelant,  on 
the  responsiUlity  of  the  clerk  of  court 

On  the  Merits. 

1.  Taxation  «=»331  —  Retubb  —  Atitdaviiv— 

STATtJTB. 

The  law  requires  that  a  return  of  property 
for  assessment  riiall  be  verified  by  the  affidavit 
of  a  persMi  competent  to  take  an  oath,  who 
shall,  at  least  believe  the  statements  therein  con- 
tained to  be  true,  and  shall  the  same  in  the 
presence  of  the  assessor,  or  his  deputy;  and  a 
return  bearing  the  agnature  of  a  law  firm,  with 
the  name  ot  an  individual  underneath  it  not 
written  by  Uie  owner,  but  by  the  clerk  cn  the 
court,  and  the  word  "agents,"  added  thereto^  does 
not  meet  those  requirements. 

S.  Taxatioh  «s»46a— Failvbs  to  BrrDBH  roB 
A8RE88MENT— Estoppel. 

The  prc^)erty  owner  who  fails  to  make  the 
return  m  his  property  for  assossment  in  the 
manner  and  within  the  time  required  by  law.  is 
estopped  to  contest  the  correctness  of  the  assess- 
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in  ooneurrenoe  with  the  board  of  review. 

6.  HionwATB  ^»12&— Road  Tax— Powbb  or 
Police  Jubt— Statctb. 

A  n^ce  Jury,  with  the  approval  of  a  ma- 
jority hi  nombw  and  valoes  of  the  property  tax- 
payers, obtained  in  the  manner  provided  by  law, 
may  impose  a  fMrish  tax  of  five  mills,  for  five 
years,  for  road  purposes,  but  has  no  power,  even 
with  the  approval  of  snch  maiority,  to  impose 
another  soch  tax,  Cor  the  same  panMise  upon 
the  property  in  partienlar  wards  of  the  pariah 
called  a  road  district 

7.  Taxation  «sa801(7)  —  lBBKnijjaTX— Es- 
toppel. 

The  fact  that  a  property  owner  has^  for  sev- 
eral years,  paid  a  tax  unlawfully  hnpoaed,  does 
not  necowarily  estcv  him  to  deny  its  legality 
and  refnae  to  continue  maA  pajnnents. 

(Addiittm«l  SvlMmt  by  BUtorial  Btaff.) 

8.  Taxation  <tsT>400  Thas  or  AnoBNxr  — 

DiSTBIOT  ATTOBHBT— CONSTITUnOErAZ.  AND 

Statutobt  Pbovisionb. 
Under  Act  Na  170  of  1896.  |  56,  providing 
that  the  attorney  at  law  who  represents  the  tax 
ooUotMt  in  all  iHOoeedings  for  the  reduction 
of  assesamaits  and  collectioDS  of  taxea  shall  re- 
ceive 10  per  cent  on  the  amount  collected,  to 
be  paid  by  the  party  against  whom  tbe  judsment 
is  roidered  in  whole  or  in  part  and  to  be  col- 
lected by  the  tax  collector,  as  costs,  when  the 
taxes  and  other  penalties  are  collected,  and  in 
view  of  Const,  art  125,  providing  that  the  dis- 
trict attorney  shall  receive  a  fixed  annual  salary 
and  shaU  "also  receive  fees,"  and  article  ISO. 
providing  that  no  officer  whose  salary  is  fixed 
by  the  Constitution  riiall  receive  any  fees,  ex- 
cept where  otherwise  provided  by  OonstitQtiMi, 
and  Act  No.  125  of  1912,  providing  for  the  nec- 
essary expcnaes  (rf  police  juries^  uie  aUowanco 
of  a  fee  under  sectiMi  60,  though  tbe  attorney 
waa  the  district  attorney,  was  proper. 

Appeal  from  Eleventh  Judicial  IMstrtct 
Oourt  ParlBb  of  Bed  RiTw;  W.  T.  Ommlns^ 

ham,  Judge. 

Suits  by  W.  P.  Hayne  and  others  end  by 
the  Natalie  Oil  Company  against  the  Police 
Jury  of  Red  River  Parish  as  a  board  of  re- 
view, and  against  the  Assessor  and  Tax  Col- 
lector, to  have  the  assessments  of  plaintiffs* 
property  canceled,  or,  in  the  alternative^  re- 
duced. Oases  consolidated  before  trial,  and 
Judgment  rejecting  the  demands  of  plaintiffs 
W.  P.  Haynes  and  others  In  respect  to  a  land 
tax,  and  decreeing  the  nuUlty  of  a  road  tax, 
and  plaintiff  W.  P.  Haynes  and  others  and 
the  defendants  appeal ;  the  Natalie  Oil  Com- 
pany being  before  tlie  court  as  aa  appellee. 
Judgment  affirmed. 

Nettlea  &  O'Quin,  of  Cousbatta.  for  plain- 
tiff NataUe  Oil  Ca  J.  F.  St^ens,  DisL 
Atty.,  and  S.  B.  ThMuas,  botta,  of  Gooataatta. 
for  d^radants. 

On  Motlm  to  Dlsn^  Appeal. 

O'NIELL,  J.  Two  suits  were  brouglit 
against  the  pcdtce  Jury,  as  a  board  <rf  re- 
viewers, and  against  the  assessor  and  tfae  tax 
collector,  to  hare  the  assesnnaits  of  the 
plaintiffs'  proper^  declared  illegal  and  or- 
dered canceled,  or,  la  the  alternative,  to  have 
the  assessments  reduced.  The  tmses,  being 
identical  as  to  tiie  Issues  involved,  were  con- 
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■oUdatad  beftin  the  trlaL  Hie  judsmeat,  In 
eatdi  cue,  decreed  tbe  asseesment  valid,  and 
condemned  tbe  plaintiff  or  plaintiffs  to  pay 

10  per  cent  thereof,  as  attorneys'  fees,  exoei^ 
aa  to  a  certain  road  tax,  which  was  decreed 
nnconstltutloDaL  Orders  of  appeal,  return- 
able to  this  oonrt,  were  cranted  to  aU  parties, 
when  the  motions  for  new  trial  were  over* 
ruled,  thereafter  the  appeal  of  tbe  Natalie 
OU  €V>mpany,  plaintiff  In  one  of  the  cases, 
mat,  on  motltm  of  coonsel  for  the  compaziy, 
made  retamable  to  tbe  Court  of  AppeaL 
That  case,  therefore,  la  before  ns  only  on  the 
appeal  of  tbe  defendants  from  the  Judgment 
decreeing  the  road  tax  unconstltutionaL  And 
In  that  case  the  plaintiff,  app^lee,  has  filed 
a  motion  to  d^i^miw  the  appeal,  on  tbe  follow- 
ing groonds,  via.:  (1)  That  t4ie  appellaDts 
have  not  fomlshed  an  appeal  bond ;  (2)  that 
the  derm's  certificate  (tf  correctness  and  com- 
pleteness of  the  transcript  Is  not  a  sufficient 
or  proiiw  oerttflcate;  and  ^  that  the  tran* 
script  is  not  oom^eta 

<H»lnloa. 

[1]  In  a  very  recent  decision.  In  Police  Jury 
of  La  Salle  Pariah  t.  Police  Jury  of  Cata- 
houU  Parish,  144  La.  — ^.  SO  South.  — ,  It 
was  held  that,  under  tbe  Act  No.  173  of  1902, 
proridlng  that  state,  parish,  and  municipal 
boards  or  commisslonB  exercising  public 
power  or  admlnlsteilDg  public  functions  shall 
not  be  required  to  fnmlA  bonds  In  judicial 
proceedings,  pcdlce  Juries  are  exempt  from  the 
furnishing  of  appeal  bonds.  The  appeal  In 
this  case  Is  prosecuted  1^  and  on  behalf  of 
tbe  police  jury  and  the  appellants  were  there- 
fwe  not  required  to  give  appeal  bonds. 

IS]  The  derk's  cCTtlflcate  of  correctness 
and  completeness  of  the  transcript  Is  Bome- 
what  Irregular.  It  recites  that  the  transcript 
contains  all  of  tbe  pleadings,  all  of  the  oral 
evidence  takoi,  and  the  proceedings  of  the 
police  Jury  relative  to  road  district  No.  2, 
offered  by  d^!^ants.  bebig  all  the  evidence 
crdeitd  pot  into  the  transcript,  also  a  true 
extract  from  tbe  minutes,  etc.,  and  concludes 
with  tbe  expression,  *'as  shown  on  tbe  record 
in  this  <^ce."  The  oertlficate  should  recite, 
not  that  the  transcript  contains  all  of  the 
ori^nal  pleadings,  etc,  but  that  It  coDtains 
toie  and  correct  coides,  or  that  It  is  a  true 
and  correct  transcript  or  copy,  etc.  Tbe  ex- 
pression,  -true  and  correct  extract  from  the 
mlnntes"  is  a  palpable  error,  intended  fttr 
"true  and  correct  abstract  of  the  minutes." 
Article  898,  C.  P.,  however,  morldea  that  an 
appeal  shall  not  be  dismissed  on  account  of 
any  defect,,  error,  or  irregularity  in  tbe  certify 
icate  ot  the  derfc,  unless  It  appears  that  such 
detect,  error,  or  Irregnlarit?  Is  Impuuble  to 
the  aN>eUant,  bat  that.  In  all  sudi  cases,  the 
court  shall  grant  a  reasonable  time  to  cor- 
rect such  errors  or  Irregularities,  unless  they 
be  waived  by  tbe  appellee.  There  Is  do  indi- 
cation that  the  defects,  errors,  or  Irre^Uir- 
itles  in  this  certificate  are  Imputable  to  the 
appellant.  As  the  case  cannot  be  heard  until 


tbe  next  term  of  court;  no  barm  or  delay  can 
result  from  our  granting  a  reasonable  time 
to  the  appellant  to  have  the  errors  corrected. 

[t]  Tbe  third  complaint,  In  particular,  is 
that  copies  of  two  documents  Introduced  in 
evidence  by  the  plaintiff,  being  copies  of  the 
proceedings  of  the  police  jury  promalgattng 
the  result  ot  two  special  elections  purporting 
to  authorize  the  levy  of  two  separate  road 
taxes,  were  omitted  from  the  transcript.  Act 
Na  229  of  1010,  p.  388,  provides  that,  when  a 
transcript  Is  made  as  directed  by  the  appel- 
lant, or  by  both  parties  to  the  appeal,  the  ap- 
peal shall  not  be  dlsmlBsed  on  the  ground  that 
It  Is  defective,  but  the  parties  or  the  court 
shall  have  the  right  to  have  the  omitted  part 
of  the  record  filed  as  a  supplemental  tran- 
script. It  is  contended  by  the  learned  counsel 
for  the  appellee  that  the  appellants  did  not 
file  with  the  deik  of  the  district  court  a  writ- 
ten list  of  the  portions  of  the  record  to  con- 
stitute the  transcript  of  appeal,  as  permitted 
by  the  statute,  and  that  therefore  they  are 
not  entitled  to  the  bmefit:  of  the  act.  There  Is 
no  such  list  in  the  record,  but  the  clerk's 
certificate  indicates  that  one  was  filed  by 
the  appellants.  We  refer  to  the  concluding 
expression  in  the  oerttflcate,  after  the  redtal 
that  the  transcript  contains  all  the  evidence 
that  tbe  clerk  was  ordered  to  pot  Into  It,  "as 
shown  on  the  record  in  this  office."  In  tbelr 
brief,  the  learned  counsel  for  the  appellee  say 
that  It  appears  that  it  was  by  the  appdlants' 
orders  that  only  certain  portions  of  the  docu- 
mentary evidence  were  embodied  in  the  tran- 
script, and  that  the  transcript  was  compiled 
under  me  direction  of  the  awellants.  At 
any  rate,  tliere  would  seem  to  be  better  reasMi 
for  our  refusing  to  dismiss  an  appeal  on  ac- 
count of  a  defect  in  a  transcript  made  by 
the  dwk  on  his  own  respooslbiUty  and  with- 
out instructions  from  the  appelant  than 
there  would  be  If  the  transcript  bad  been 
made  as  directed  by  the  appelant,  under  Act 
No.  229  of  1910.  Our  ccmduslon  Is  that  either 
party  to  this  appeal  should  have  the  ri^t  to 
file,  within  the  time  that  shall  be  allowed  for 
correcting  the  errors  or  Irregularities  In  the 
clerk's  certificate,  any  omitted  portions  oC  the 
record,  as  a  sui^lemental  transcript 

The  motion  to  dismiss  the  appeal  is  over- 
ruled,  the  appellant  Is  allowed  30  days  In 
which  to  have  tbe  errors  or  Irregularities  In 
the  clerk's  certillcate  corrected,  during  wliich 
tlnie,  either  party  hereto  shall  have  the  right 
to  file  any  mnltted  portion  of  tbe  record  as 
a  supplemental  transcript 

On  Mothm  for  a  Rehearing  or  to  Gwrect  the 

Decree. 

PEB  CURIAM.  The  appellant  has  failed 
to  have  the  errors  in  tbe  certificate  ot  the 
derk  of  the  district  court  corrected,  and  %aa 
failed  to  supply  the  (miltted  portions  <tf  the 
record  within  the  30  days  allowed  in  the 
order  of  this  court  overruling  the  aj^lee's 
motion  to  dismiss  the  a]K>eal.  The  appeal  is 
therefore  dismissed. 
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On  Rdiearinff. 

PER  CURIAM.  In  entering  onr  last  order 
In  these  oonsolldated  cases  the  court  over- 
looked the  suppLemental  record  whidi  bad 
been  filed  July  30,  1917,  and  erroneouslf  or- 
dered the  cause  to  be  dismissed. 

It  1b  DOW  ordered  that  the  oraer  dlamlsalTig 
the  appeal  In  these  cases  be  recalled  and  an- 
nulled, and  the  motion  to  reconsider  our  toc- 
mer  decree  herein  be  denied.  Rehearing  re- 
fused. 

On  the  Merita. 

MONROB},  a  J.  Plahitlffb  hrought  suits  to 
annul,  or,  as  the  case  ma?  be,  reduce,  the 
assessments  upon  certain  land  owned  by  them 
In  the  parish  of  Red  River,  and  to  have  de- 
clared unconstitutional  and  void  a  tax  levied 
by  the  poUce  Jury  for  road  building  upon  tJie 
property  in  wards  4,  5,  and  6  of  that  parish. 
As  the  cases  Involved  similar  facts  and  ld»i' 
tical  questions  of  law,  they  were  crasolidated 
and  tried  together,  but  thereafter,  as  we  are 
Informed  tbrouf^  the  briefs  of  counsel,  the 
Natalie  Oil  Company  made  a  settlement  with 
regard  to  the  tax  first  albove  mentioned,  and 
there  was  judgment  rejecting  the  demands 
of  the  other  plaintiffs  in  respect  to  that  tax, 
but  decreeing  the  nullity  of  the  road  tax, 
from  which  Judgment  W.  P.  Haynes  et  aL 
and  the  defmdants  have  appealed,  and  the  oil 
company  Is  before  the  court  as  an  ai^>^ee. 

Con  fining  our  attention  for  the  moment  to 
the  tax  first  mentimied,  the  case  of  Haynes 
et  al.,  as  disclosed  tlie  evidence  In  0ie 
record.  Is  as  follows: 

They  own  582  acres  of  land  in  the  parWh 
of  Red  River,  upon  whldi,  during  the  year 
1915,  many  wells  were  drilled,  and  began  pro- 
ducing oil  during  that  year,  probably  In  the 
summer,  and  during  the  year  1916  produced 
161,000  barrels  of  that  mineral,  which  on 
January  1st  was  worth  ?1.05  per  barrel,  so 
that  the  output  for  the  year  at  that  rate 
would  have  be^  worth  f 169,050. 

Some  of  the  wells  were  operated  by  plain- 
tlfTs  and  others,  constituting  a  majority,  by 
leasing  companies  la  the  output  of  which 
plaintiffs  were  interested  to  the  extent  of 
about  50  per  cent.  At  some  time  prior  to 
April  1, 1916,  a  law  firm  which  bad,  for  some 
years,  r^resented  W.  P.  Haynes,  who,  in 
turn,  represented  his  coK>wners  and  coplain- 
tlffS,  as  agent  in  matters  of  assessment,  made 
the  following  return  of  the  land  in  question, 
for  the  assessmrat  of  that  year,  to  wit: 


Number  of 

Avenge  Valiw 

Total 

Land.  Acres. 

per  Acre. 

Value. 

Timber,  vhere  lands  are  owned  b/  anotber. 

2 

1  400 

Cotton  GlasB  A....100 

10 

1,000 

Cotton  GlUB  B....2«2 

5 

IJIO 

Cotton  Clm  C...  40 

1 

120 

CThe  legmd  "Tlinber,  where  lands,"  etc:, 
we  take  to  have  been  left  upon  the  return 
as  ft>nnd  upon  the  form  that  was  used,  as  It 
Is  not  here  disputed  that  plaintiffs  owned  the 
582  acres  so  returned.) 


Following  the  abon  Is  a  deaeriptlcai  of  th* 
lands  ttiere  mentioned,  by  governmental  sub- 
divisions, and  after  Uiat,  the  legends: 

Consolidated  ABrioaltaral  Statiitict. 

Number 
of  Acrea. 

UnoulUvatM  »> 

Onltlvated   S3t 

Total   S82 

To  all  of  which  th^  is  attadied  the  form 
of  affidavit  prescribed  by  section  15  of  Act 
170  of  1898,  fcdlowed  what  pnrpCMrt  to  be 
the  signatures  "Nettles  &  CQuIn,  U  0'<}uin» 
Agents"  and  the  formula  "sworn  and  snb- 
crlbed,"  etc..  signed  by  the  clerk  of  the  court. 

The  alle^tlons  of  cmnplalnt  with  respect 
to  the  flrst-mentlMied  tax  are  that  plaintiffs 
made  a  return  of  thdlr  land  for  assessmoit 
and  that  the  same  was  accepted  by  the  as- 
sessor ;  that  the  assessor  gave  notice  that  the 
listing  and  valuation  of  property  had  been 
coir^leted,  and  that  the  rolls  were  open  to  In- 
spection; that  plaintiffs'  agent  visited  his  of- 
fice and  found  his  valuation  unchanged ;  that, 
on  June  6th,  the  police  jury  met  as  a  board  of 
review,  and  the  valuatiMi  of  plaintiffs'  pn^per- 
ty  remained  unchanged  at  that  time ;  that  the 
board  adjourned. without  action  and  Inaeti- 
nltely;  that  oa  July  11th  the  board,  contrary 
to  theprovisltmsof  article  48  of  the  Constitu- 
tion of  191S,  and  without  any  kind  of  notice 
to  petltlraiers,  attempted  to  reconvene  fix 
the  consideration  of  aasesam^ls;  that  just 
prior  to  "Its  said  meeting"  petltlonas*  agents 
learned  of  the  totentloQ  and  attended  the 
"would-be  meeting,"  thneby  discoreriiig  that 
the  lists,  for  the  first  Ume,  showed  an  as- 
sessment of  "48,408  bbls.  of  oil,  at  GO  cents 
per  bbL,"<:f atotalvaluatlonof429,041;  tliat 
petitlwiers  had  no  noUce  of  "the  Increase"  la 
the  valuation  of  th^r  estate,  and  ware  de- 
prived of  a  hearing  b^ie  the  assessor;  that 
they  protested,  vrithont  avail,  that  they  were 
taken  by  surprise;  that  the  assessor  was  with- 
out authority  to  place  any  additional  valua- 
tion upon  petitiotiers'  property  after  their 
return  had  been  accepted  and  placed  on  the 
list,  the  lists  advertised  as  completed,  and 
the  "board  had  held  its  me^ng  on  June  Otta. 
as  required  by  law ;  that  the  board  of  review 
was  wiUioot  anthwity  to  act  as  sudk  after 
the  first  'Monday  in  Jnne^  or  to  bunease  peti- 
tioners' assessment  without  proper  notice; 
that  they  are  informed  that  the  estimate  of 
48,403  barrels  of  oil  was  made  some  one  in 
the  employ  of  the  police  Jury,  who  was  un- 
authwized  so  to-do,  and  was  placed  on  the  list 
by  the  police  jury;  that  they  antidpate  that 
the  assessor  will  add  said  estimated  smonnt 
to  the  aaaessed  valnatltm  of  th^  lands;  that 
said  assessmoit  Is  void  for  the  fnrtber  reason 
that  the  0(1  is  not  redticed  to  possessUm,  and 
Is  not  property  within  the  meaning  of  the 
law;  for  the  further  reason  ttiat  the  supposed 
valuation  which  equals  said  sum  was  not  In 
existence  on  January  1, 1916,  or  at  any  other 
time  prior  to  the  cotoBletlim  of  Oie  assessment 
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rolls;  and  for  fho  farther  resBon  that  ped- 
tloDCTs  do  not  owD  the  oil  and  gas  beneath 
the  land,  but  have  leased  the  rights  to  expl<H% 
therefot  to  varioos  companies,  and  that  the 
lessees  become  the  owners  of  sadi  of  those 
minerals  aa  may  be  found ;  that  there  is  no 
law  authorizing  the  asseesmeDt  of  oil  and  gas 
not  reduced  to  itossesslCHi;  that  the  att«npt  of 
the  assessor  and  the  board  operates  as  an 
attempt  to  levy  a  tax  on  petlU<mera'  InccKue; 
that  in  the  altematlTe  the  estimate  of  the  oil 
greatly  exceeds  the  amount  produced  on  peti- 
tioners' land  and  greatly  exceeds  the  value 
of  the  same;  that  "the  valuatifm  of  property 
la  Bed  River  parish  never  exceeds  25  per 
cent,  of  the  actual  valuation,  for  any  pur- 
poses whatever";  that  the  board  of  equali- 
zation hna  directed  the  assessor  "to  determine 
the  dolly  production  of  the  oil  properties  and 
place  a  valuatlcMi  ap<»  the  dally  prouuctlon 
of  $40  per  barrel."  By  an  amendatory  petl- 
tlm,  it  alleged  that  petitioners  have  not  leas- 
ed all  of  their  dl-prododng  land,  but  are  op- 
erating some  of  it  themsdves. 

There  is  a  wide  variance  between  the  alle- 
gatioDs  of  the  petition  and  the  facts  as  dis- 
closed by  the  record ;  but,  as  we  have  conclud- 
ed, for  reasons  to  be  stated,  that  plaintiffs 
have  no'  standing  to  contest  th^ correctness 
of  the  assessment  as  CMicurred  in  by  the  as- 
sessor and  the  board  oi  review,  we  find  It 
unnecessary  to  enter  upon  that  subject,  save 
to  say  that  the  main  qtiestlon  presented  for 
dedsion  is,  not  whether  there  has  been  an  as- 
sessment ol  oil,  whldi  had  been  omitted  from 
the  roll  as  originally  completed,  but  whether 
the  assessment  at  platntiCTs*  land  as  entered 
upon  the  original  roll  should  be  increased. 
Dealing  with  that  question,  we  find  that  there 
has  been  no  assessment  of  oil.  The  assessor 
no  doobt  realized  that,  to  accept  plaintiffs' 
return  as  the  basis  of  his  assessment,  and  ap- 
praise, as  available  for  agricultural  purposes, 
only,  at  f2,730  lands,  the  mineral  output  ct 
whidi,  louring  to  the  owner,  he  believed  to 
be  of  large  value,  would  be  to  perpetrate  a 
frand  upon  the  state,  and  he,  therefore,  de- 
layed, the  completion  of  his  rolls  until  he 
could  ascertain  the  exact  extent,  and  at  least 
proximate  value,  of  that  output,  and  upon 
that  basis,  add  to  the  agricultural  value  of 
the  land,  as  returned  by  plaintiffs,  its  mineral 
value,  as  predicated  upon  its  mineral  output; 
and  it  was  only  to  that  end,  and  as  showing 
the  basis  for  the  Increased  assessment  of  the 
land,  that  the  oil  was  mentioned  on  the  roll. 

[4]  Our  reasons  for  the  cwclosion  that 
plaintiffs  have  no  standing  to  cimtest  the  cor- 
rectness of  the  assessment  list  filed  by  the 
assessmr  are,  briefly,  that  the  return  upon 
vhidi  fbey  rely  wag  not  verified  as  required 
by  law.  Act  U2  of  1906,  i  3,  pp.  382,  833, 
dedares: 

"That  it  shall  be  the  duty  of  each  taxpayer 
*  *  *  to  fill  oat  a  list  of  his  property  and 
make  oath  to  its  correctness,  in  the  msDner  and 
form  imBCribed  by  existing  laws,  and  return  the 
same  to  the  assessor  on  or  before  the  Grat  day 
at  April  of  eadi  year,  in  default  of  vhidi,  for 


any  cause  whatevw,  he  shall  b«  tttopped  from 
contesting  the  correctness  of  the  asaeasment 
list  filed  by  the  assessor." 

The  form  and  manner  of  the  return  are 
prescribed  by  section  15  of  Act  170  of  1898, 
p.  354,  which  provides  a  form  of  oath  to  be 
taken  and  subscribed  by  the  taxpayer.  Sec- 
tion 18,  p.  356,  of  the  same  act  declares: 

"That  each  tax  assessor,  in  person  or  by  duly 
qualified  deputy,  is  hereby  authorized  to  ad- 
minister the  oath  or  affirmaticm,  attached  to 
the  said  list,  in  the  manner  required  by  law 
for  administerins  oaths;  and  is  required,  in 
person,  or  by  deputy,  to  actually  administer 
the  said  oath  or  affirmation  CHrally  to  the  per- 
son stgnin?  same ;  and  should  any  tax  assessor 
or  deputy  sign  such  junt  without  having  actu- 
ally administered  said  oath,  he  shall  be  guilty 
of  nMifeasance  and  malfeasance  in  office,  under 
article  217  of  the  Ctmstttution,  and  the  tax 
assessor  shall  he  liable  on  bis  bond  for  all  the 
taxes  due  by  the  perscsi  purporting  to  have 
taken  said  oath  or  affirmation,  and  shall  for- 
feit all  his  GwnmlsBions  and  snail  be  at  once 
removed  from  office  by  the  Governor.  And, 
further,  that  any  wiUfoI  misstatement  to  the 
assessor,  or  any  authorised  deputy,  made  under 
oath,  lAall  be  considered  and  puniriied  as  per- 
jury, as  provided  by  the  laws  ot  this  state  in 
other  cases." 

The  form  of  oath  and  Jurat,  as  attached 
to  the  return  made  on  belialf  of  plaintiffs, 
reads  (In  part): 

"I,  whose  post  office,  Is  *  *  *  do  solemnly 
swear  that  uie  list  on  this  paper  which  I  have 
signed,  is  a  correct  and  eomidete  list  of  all  the 
propertr  of  which  I  am  owner,  or  have  in  my 
possessicm  or  control,  in  caiwclty  set  forth  in 
said  list,  *  *  *  that  the  number  of  acres 
of  land  has  been  stated,  and  that  the  valuation 
placed  thereiHi  by  me  ia  true  and  correct,  to  the 
best  of  my  knowledge  and  judgment  and  Z 
have  eiven  the  proper  description  of  said  lands 
and  all  other  taxsj>Ie  property  as  tbe  law  re- 
quires so  help  me  God. 

'^Signed]  NetUes  &  O'Qoin. 

"L.  O.  CXQain,  A^ts. 

"Sworn  to  and  subscribed  before  me  this  23tfa 
day  of  March  A.  D.  1916. 

"[Signedj  J.  W.  Oglethorpe,  Clerk  D.  C." 

Tbe  heading  upon  the  face  of  the  return 

reads: 

Assessment  List  of  W.  L.  Hayne  Bstate. 

"Mr.  White.  W.  U  Hayne  Estate,  Pariah 

of   . 

**PoBt  Office  W.  P.  Hayne,  Mgr. 

"Boyc^  La." 

nie  law  Arm  of  Nettles  &  O'Quln  appears 
here  as  representing  the  plaintiff,  but  nei- 
ther the  name  of  the  firm  nor  the  names  of 
its  members  appear  on  the  list,  or  retnm,  to 
answer  the  call  ot  tbe  oath,  reading,  "ot 
which  I  am  owner  or  hare  In  my  possession 
or  control,  in  capacity  set  forth  In  said  list." 
so  that  It  does  not  an^ear  from  tbe  oath  that 
NetUea  ft  CQuin,  or  L.  O.  O'Quln,  or  ^- 
ther  of  them  Is  the  owner  of  the  land,  or  the 
ag«it  of  the  owners,  or  that  they  have  any 
coonectioa  with  the  land,  or  that  there  was 
any  reason  why  the  owner  or  some  one  rep- 
resentlng  the  owner  should  not  have  made 
the  return.  Moreover,  there  can  be  no  such 
thing  as  an  affidavit  by  a  law  firm,  and  t2ie 
owner  of  tibe  name  "h.  O.  O'Quln,"  which  ap- 
pears bdow  that  of  the  Ann  of  "Nettles  & 
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O'Quln,"  testifies  that  It  was  put  there,  not 
by  him,  but,  by  the  clerk  of  the  court.  Again, 
It  will  be  observed  that  the  oath  is  framed  In 
the  first  person  singular,  and  yet  purports 
to  be  signed  by  a  law  firm  and  an  iudlvldual, 
who  upon  the  face  of  the  affidavit  is  not 
shown  to  be  a  member  of  the  flrtn,  end 
that,  following  the  names,  appears  the  title 
"agents,"  which  was  evidently  attached  to 
the  Arm  signature,  before  that  of  tiie  Indi- 
vidual affidavit  was  added  by  the  clerk.  On 
the  subject  of  the  use  of  the  firm  name  and 
the  addition  of  his  own,  Mr.  CVQuln,  who  la 
shown  to  be  a  lawyer  and  notary,  and,  with 
Mr.  Mettles,  to  have  r^iresented  the  lOaintiff. 
Hayne,  in  assessment  matters,  for,  as  we  in- 
fer, several  years,  testifies  as  follows: 

"Q.  (By  counsel  tot  idaintiffa),  Mr.  O'Quln, 
did  you  swear  to  the  return  a^  mado  by  the 
estate  <rf  W.  P.  Hayne,  before  J.  W.  Ogle- 
tboipe,  desk  of  the  court  and  ex  officio  notary 
public?  (Objectioii  overruled.)  A.  It  U  sign- 
ed ;  the  affidavit  aKtears  to  be  signed,  'Nettles 
&  O'Quln,'  and  I  recall  at  the  time  that  I 
swore  to  it  before  J.  W.  Oglethorpe,  and  he 
called  my  attmtioD  to  it,  and  you  will  notice 
that  he  wrote  my  name  up  there  on  the  affida- 
vit I  personally  swore  to  that  return  before 
J.  W.  Oglethorpe." 

Bat  the  law  reonlres  the  aanesaor,  or  his 
d^raty,  to  actnally  administer  Oie  oath  or 
afllnnatlon  orally  "to  the  person  signing  the 
same,"  and  makee  no  provision  for  the  tak- 
ing of  the  oath  betme  any  othw  officer  than 
the  assessor  or  for  the  penalizing  of  any  oth- 
er <^cer  for  misfeasance  or  ncmfeasance  in 
that  connectlcm,  or  for  the  administering  of 
the  oath  to  a  person  who  does  not,  or  a  firm 
which  cannot,  take  it,  and  sign  his,  or  Its, 
name  as  evidence  of  having  done  so.  Finally 
Mr.  O'Quln  testifies  that  he  was  not  at  all 
familiar  with  the  property  of  "Mr.  Hayne, 
the  plaintiff,"  or  Its  value;  that  he  knew  in 
January  1916,  that  It  was  producing  oil  in 
1916,  but  that  he  retnmed  only  its  agricul- 
tural value,  and  the  petition  alleges  "tbat  the 
valuation  of  property  in  the  parish  of  Bed 
River  never  exceeds  25  per  cent  of  the  actual 
valuation  for  any  purposes  whatever,"  his 
testimony  upon  that  point  reading  (\ix  part) 
as  follows: 

"Q.  Bat,  you  only  gave  in,  as  the  asseBsment, 
its  agricultural  value?  A.  That  was  the  as- 
sessment. Q.  Yon  knew  tbat  would  not  be  ac- 
cepted? A.  I  was  not  a  cldirvoyant.  •  •  • 
Q.  You  did  not  thiak  it  would  be?  A.  I  was 
going  to  do  my  very  best  to  make  them  accept 
it;  that  is  what  I  am  trying  now.  Q.  That 
was  your  first  stall,  as  a  preliminary  to  the 
suit  tbat  you  have  now  brought?  A.  WeU, 
the  law  has  made  that  a  prerequisite" 

[S]  The  law.  as  we  undwstand  It,  has  made 
it  a  prerequisite  to  the  bringing  of  a  suit  of 
this  diaraf^r  that  a  return  shall  be  made 
to  the  assessor  prior  to  April  1st  of  each 
year  by  the  owner  of  the  property  to  be  as- 
sessed, or  some  one  capable  of  taking  an 
oath,  and  shown  upon  the  fiice  of  the  return 
to  be  authorized  to  represent  the  owner,  or 
to  have  the  property  In  his  possession  or  un- 
der his  control  or  to  have  an  Interest  In  pay- 


ing, or  to  be  under  some  etUgatlon  to  pay 
the  tax  or  to  be  the  representative  of  such 
person,  which  return  must  be  verified  by  the 
oath  of  the  penaa  making  11^  administered 
by  the  assessor,  or  his  d^nity,  and  signed  by 
the  affiant  in  the  presence  of  one  or  the  other 
of  those  officers;  and  the  person  making 
such  return  must  at  least  believe  that  the 
statements  therein  c<Hitained  and  sworn  to 
are  true.  And  as  the  return  ha^ln  relied 
on  by  plaintUfs  was  laddie  in  several  of 
those  essentials,  we  hold  that  It  wasinsuffl- 
d^t  in  law,  and  that  plalntUb  are  therefore 
estopped  to  contest  the  return  of  (he  assessor, 
which  they  here  atbick. 

[I]  Act  170  of  1896.  i  S6,  p.  373,  dedares: 

"That  the  attorney  at  law  who  represents  the 
tax  collector  ■  •  •  •  in  all  proceedings  for 
the  reductioQ  of  asseMments  and  collection  of 
taxes  (UottiBe  taxes  enepted),  *  •  *  idiall 
receive  a  ooiDpensiud<HL  of  ten  per  cent,  on  the 
amount  collected,  calculating  same  upon  the 
aggregate  amounts  of  taxes  and  penalties  so 
collected  as  the  result  of  aforesaid  proceedings. 
The  aforesaid  commisBiMi  to  the  atbmiey  at 
law  shall  be  paid  by  tiie  party  against  wfaom 
the  judgment  is  rendered  in  whcde  or  in  part, 
and  shall  be  collected  by  the  tax  collector  am 
costs,  at  the  same  time  that  the  taxes  and 
other  penalties  are  ctdlected." 

It  Is  said  that  the  allowance  by  the  court 
a  qua  of  the  fee  thus  inovlded  for  was  "man- 
ifest error,"  for  the  reasons,  as  alleged,  that 
the  district  attorney,  together  with  a  special 
attorney  employed  by  the  police  Jury,  repre- 
sented the  defendants  in  this  case;  whereas 
the  law  implies  that  the  compensation  is  to 
be  allowed  only  to  the  attorney  appointed  by 
the  Governor  to  assist  the  tax  ctrilector ;  that 
no  attorney  re]^«sentlng  the  tax  collector 
ai^ared  in  the  case;  and  that  the  district 
attorney,  who  represented  the  defendants 
herein,  is  only  allowed  such  fees  and  penal- 
ties as  are  prescribed  by  law.  The  Implica- 
tion from  the  statute  quoted,  as  we  under- 
stand it,  is  that  the  oompoisatlon  la  to  be 
allowed  for  the  benefit  of  any  attorney  at  law 
who  successfully  represents  the  intoreets  of 
the  state  in  any  proceeding  for  the  collection 
of  a  tax  or  the  canctilatlmi  or  reduction  of 
an  assessment  which  obstructs  and  delays 
such  collection.  In  this  case  the  pleadings 
filed  on  behalf  of  defendants  bear  the  signa- 
tures of  J.  F.  Stephens  and  S.  R.  Thomas, 
as  attorneys,  and  they  both  participated  in 
the  trial  in  the  district  court,  and  have  both 
signed  the  bri^  for  defendants  In  this  court. 
Mr.  Stephens,  it  is  true,  appears  as  district 
attorney,  but  article  125  of.  the  Constitution, 
which  declares  that  the  district  attorney 
shall  receive  a  salary  of  $1,000  a  year,  fur- 
ther declares  that  "he  shall  also  receive  fees." 
provided  that  no  fee  shall  be  allowed-  in  a 
criminal  case,  except  on  conviction,  and  tben 
not  to  exceed  $5.  It  thereftwe  provides  the 
exception  to  the  role,  as  cmtemplated  by 
article  180,  In  declaring  that  no  officer  whose 
salary  is  fixed  by  the  Constltntlon  shall  be 
allowed  any  fees  or  perquisites  oC  offlosb  "ex- 
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cept  where  otberwlae  proTlded  for  by  this 
CoDstltution." 

Act  129  of  1912  was  iotended.  as  It  ap- 
pears to  bs,  to  preveut  police  Juries  and  other 
state  agencies  from  Incurring  obUgatlons  to 
district  attorneys  for  services  wbich  tbose  of- 
ficers are  required  to  render  without  other 
compensation  from  their  oflftdal  cll«its  than 
their  salaries;  but,  as  the  Constitution  de- 
clares that  they  "shall  also  receive  fees,"  and, 
as  Act  170  of  1808  declares,  in  effect,  that  a 
fee  shall  be  taxed  as  costs  for  the  benefit 
of  the  att<Mmey  at  law  who  successfully  rep- 
resents the  state  In  a  suit  wbich  delays  the 
collection  of  a  tax,  we  are  of  opinion  that 
the  fee  thus  accruing  to  the  attorney  at  law, 
whether  he  be  the  district  attorney  or  anoth- 
er, is  not  wltliUi  the  meaning  <rf  that  statnte. 

[1]  Ttm  eaat,  aa  presented,  concenting  tbe 
road  tax,  rosy  be  stated  as  follows: 

On  June  17.  1917,  eteettoikB  were  bdd  to 
take  the  sense  of  the  quallfled  votoa  npon 
tlie  question  ol  Totlng  a  S-mill  tax,  tot  five 
years.  In  aid  of  tbe  building  of  roads  through- 
ont  the  parish,  and  npMi  the  same  day,  a 
sinillar  election  was  h^d  In  road '  district 
No.  2,  compmed  of  wards  4,  S,  and  6^  to  talte 
the  smae  ot  tbe  Totors  in  that  tenritoi?  upon 
tbe  qnefltlon  at  rating  a  eAmllar  tax,  fw  a 
Dice  p«tod;  for  tbe  bolldlng  of  roads  and 
bridges  tber^n. 

Plain  tiffs  object  to  the  tax  as  levied  in 
road  district  Xo.  2.  on  the  ground  that  it, 
and  the  parish  tax,  levied  on  the  same,  day, 
taken  together,  exceed,  by  5  mills,  a  constitu- 
tional limitation ;  and  that  the  road  district 
tax  most  therefore  be  decreed  nolL  Neither 
the  power  of  the  ptdlce  Jury  to  create  a  road 
district  of  tbe  entire  parish,  and  subroad 
district  of  different  wards,  nor  On  regularity 
iQ  the  proceeding  whereby  that  was  done,  and 
the  election  ordered,  helA,  and  returned.  Is 
railed  In  ^uestikHt,  the  cmtentlon  being  that 
the  two  taxes  together  amount  to  10  mills, 
and  that  6  mills  was  the  maximum  limit  then 
allowed  by  article  291  of  the  Constitution  of 
l.'*9S.  Counsel  for  plaintiff  seem  to  thlob 
that  authority  for  the  10-mlll  levy  might  be 
fuund  in  tbe  Constitution  of  1913,  but  they 
allf^  that: 

"The  attempt  oo  the  part  of  the  c<Histitatioii- 
itl  coQvention  of  1913  to  alter  and  amend  the 
prorirriona  of  the  article  291  of  the  Constitution 
of  ISStS  and  extend  the  powers  of  parochial  and 
municipal  corporations  was  ultra  vires  and  be> 
yund  the  authority  eranted  that  couventiOQ  by 
Act  1  of  1913,  and  the  said  extension  void." 

It  is  admitted  that  plaintiffs,  including  the 
Natalie  OH  Company,  paid  the  tax  in  dispute 
for  the  years  1913,  1914,  and  1915,  without 
protest  of  any  kind,  and  defendants  set  up 
that  acquiescence  as  a  ground  for  an  equita- 
ble estoppel. 

Article  291  of  the  Constitution  of  1898  as 
originally  adopted  authorized  police  Juries  to 
form  their  parishes  Into  road  districts,  and, 
to  order  to  raise  funds  for  road  and  bridge 
purposes,  to  set  aside  at  least  1  mill  per  an- 
num ot  the  taxes  levied  by  them,  to  impose  a 
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per  capita  tax,  and  to  lery  a  Ileevae  tax  m 

vehicles. 

The  second  paragraph  of  the  article  reads: 

"To  carry  into  effect  the  provisions  of  this 
article  the  police  juries  may  enact  such  wdi- 
nonces  of  a  civil  nature  as  may  be  necessary 
to  enforce  the  projrerty  license  tax,  and,  of  a 
criminal  nature,  to  enforce  the  per  capita  tar. 
Other  taxes  may  be  levied  by  the  police  juries 
for  road  and  bridge  purposes,  not  to  exceed 
five  mills  for  five  years  on  the  proi>erty  of  the 
parish,  or  any  ward  thereof,  where  the  rat» 
of  taxation  and  the  purpose  of  the  tax  shall 
have  been  submitted  to  the  property  taxpayers 
of  said  ward  or  parish  •  *  •  and  a  major- 
ity in  number  and  value  of  those  voting  shall 
have  voted  in  fovor  thereof." 

By  an  amendment  to  the  Constitution, 
though  not  particularly  directed  to  article 
291,  adopted  In  1910  (Act  14  of  1910),  a  spe- 
dal  state  tax  of  one-fourth  of  a  mill  was 
levied  for  the  creation  of  a  road  fund,  the 
same  to  be  considered  part  ot  tbe  6-mill  state 
tax  already  authorised. 

At  the  gen»-al  election  of  November 
1912,  article  291  was  amended,  pursuant  to 
Act  236  of  1912,  by  dividing  paragraph  Xo. 
2,  as  in  the  Constitution,  Into  two  para- 
graphs, and  adding  a  sentence,  as  the  second 
in  order,  to  the  paragraph  3,  thus  created  so 
tliat  in  tbe  amendmmt  paragraphs  2  and  3 
read: 

"(2)  To  carry  into  effect  the  provlBions  ot  thifi 
article  the  police  juries  may  enact  such  ordi- 
nances of  a  civil  nature  as  may  be  neceseory 
to  enforce  the  property  and  license  tax,  and  of 
a  criminal  natnre,  to  enforce  tbe  per  capita  tax. 

"(3)  P(rfice  juries  and  municipal  corpora- 
tions •  •  a  iQBy  levy  other  taxes  for  tbe 
construction  and  maintenance  <^  public  roads 
and  bridges  within  the  territorial  limits  of  said 
parishes,  and  may  incur  debt,  and  issue  bonds 
therefor,  in  tiie  manner  and  to  tbe  extent  au- 
tiiorised  under  jvovlalons  of  artides  232  and 
281  oC  tbe  Oonsntutioa  and  the  statutes  adopt>- 
ed  to  carry  them  into  effect.  Other  taxes  may 
b«  leried  by  the  p<^ce  juries  for  road  and 
bri^s  purposes  not  to  exceed  five  mills  for  five 
years  on  the  property  of  the  parish,  or  any 
ward  thereof,  whether  [whenever]  the  rate  <« 
taxation  and  the  purpose  thereof  shall  h^ve 
been  submitted  to  tbe  property  taxpayers  of 
the  said  ward,  or  parish,  entitled  to  vot» 
*  *  *  ,  and  a  majority  <rf  those  votinc  at 
said  election  shall  have  voted  in  fovor  thereof. 
That  tbis  artirie  shall  be  self-operative." 

Tbe  act  of  1013  (So.  1,  Extra  Sees.)  order- 
ed an  election  to  take  tbe  sense  <tf  the  elec- 
tors upon  the  question  of  holding  a  consti- 
tutional convoition  in  acc(H*dance  with  tbe 
proposition  therein  contained ;  that  is  to  soy, 
to  qaote  the  language,  "for  the  fidlowlng  pur- 
poses and  upon  the  following  terms  and  con- 
ditions, to  wit,"  and  among  the  conditions 
lni|>osed  was  a  prohibition  against  the  adop- 
tion of  any  constitutional  provision  incou- 
slsteut  wlUi  those  of  the  then  existing  Consti- 
tution, except  such  as  might  relate  to  the 
bonded  debt  of  the  state,  of  $11,108,300  and 
to  the  sewerage  and  water  board  of  New 
Orleans,  and  a  withholding,  in  specific  terujs. 
of  tbe  iK)wer  to  change  the  then  existing 
laws  relating  to,  or  in  any  manner  affecting, 
parochial  or  munlciixil  corporations. 

It  baa  be«i  held  by  this  court  that  tbe 
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proftoeal  contained  In  the  act  In  qaestion, 
having  been  submitted  to  and  adc^ted  by  the 
petWle  of  the  state  In  accordance  with  Its 
terms,  operated  as  a  mandate  to  the  conven- 
tlcm  whereby  its  power  was  r^ulated  and 
determined  (State  t.  Am.  Sugar  Ref.  Co.,  137 
La.  407,  68  South.  742j  Foley  v.  Dem.  Par. 
Committee,  138  La.  220,  70  South.  104),  so 
that,  if  there  have  been  incorporated  In  the 
Constitution  of  1913  any  provialons  which 
are  Inconsistent  with  thoee  of  article  291  of 
the  ConstitutlOD  of  1808,  they  are  of  no  ef- 
fect Mr.  W.  O.  Hart,  who  was  a  promi- 
nent member  of  the  convention  of  1913,  In  a 
brodiure  entitled  "Comparison  of  the  Ccmstl- 
tutlons  of  1898  and  1913,"  etc.,  makes  the 
following  statement  as  to  the  action  taken  by 
the  convention  in  regard  to  that  artld^  to 
wit: 

"Articles  291  and  292  consolidated  aa  artide 
292  in  the  Constitation  of  1913.  Article  291 
amended  to  ctmform  to  conatitatlooal  amend- 
ment ad<vted  November  fi,  1912  (Act  No.  236 
of  1912),  and  the  seccmd  sentence  of  the  third 
paragra^  [aa  in  the  ameodment]  omitted  be- 
cause coofllctiDg  with  the  first  sentence  thereof." 

But,  though  the  limitation  of  the  taxing 
power,  as  ccmferred  by  the  seccoid  aentmoa, 
thus  QQiitted,  where  In  crafltct.  In  aU  re- 
spects; with  tlie  grant  whid),  by  the  ref^ 
ence  to  artides  232  and  281,  is  contained  in 
the  first  sentence,  the  fact  remains  that  to  so 
decide,  and  to  omit  (m-  strike  ooQ  the  second 
sentence,  would  be  to  make  an  important 
diange  in,  and  adopt  a  provision  inconsdstent 
with  those  of,  the  then  existing  Constitution, 
aixt  atTectiiv  parochial  and  municipal  corpo- 
rations, by  abrogating  the  reBtrlctl(Hi8,  im- 
posed by  the  omitted  section,  upon  th^  pow- 
ers  of  taxation,  whlcb  action  was  not  within 
tlie  qtedflcally  ddegated  authority  at  the 
convention  by  which  it  was  taken,  but,  to  the 
CMitrary,  was  qiedflcally  exidnded  therefrom. 
Th&  two  s^tences  do  not,  however,  In  all 
respects,  if  at  all,  conflict  with  each  other, 
nie  first  contains  a  gaieral  grant  of  power  to 
ievy  qtedal  taxes  for  tlie  constmctiou  and 
mahitenanoe  of  toads  and  bridges,  and  thea, 
fallowing  a  comma,  the  sentence  proceeds: 

"And  may  incur  debt  and  issae  bonds  therefor, 
in  the  manner  and  to  extend  [sic]  authorized 
under  provisioQa  of  articles  232  and  281  of  the 
<7onstitution  and  the  statutes  adopted  to  carry 
them  into  effect" 

The  reference  to  the  two  articles  la  there- 
fore directed  to  the  manner  and  extent  In 
and  to  which  debt  may  be  contracted  and 
bonds  Issued,  and  not  to  the  rate  of  taxation. 
Turning  to  article  281  (since  article  232  has 
little  or  no  bearing  upon  the  question  at  la- 
sue),  we  find  that,  as  amended  and  re-enact- 
ed in  accordance  with  Act  197  of  1910,  it  con- 
fers upon  municipal  corporations  (dty  of  New 
Orleans  excepted),  parishes,  schoc^,  drainage, 
subdralnage,  road,  navigation,  or  sewerage 
districts,  when  authorized  by  a  majority  In 
numt>er  and  amount  of  the  prc^erty  tax  pay* 
ers,  and  for  the  purposes  of  a  variety  of  spec- 
ified works  of  public  improvement  (including 
roads  and  bridges),  tlie  title  to  which  must 


vest  in  the  puUii^  the  power  to  incur  debt, 
levy  9)ecial  taxes,  not  to  exceed  10  mills 
on  the  dollar,  Issue  negotiable  bonds,  to  ma- 
ture In  not  more  than  40  years,  bear  interest 
at  not  more  than  5  per  cent,  be  sold  at  not 
less  than  par,  and  not  to  exceed,  in  the  ag- 
gregate and  for  all  purposes,  10  per  cent  of 
the  assessed  value  of  the  property  of  the  sob- 
division  issuing  them.  Article  291  is  found, 
in  the  Constitution  of  1898,  under  the  title 
"Public  Roads,"  and  deals  with  no  other  sub- 
ject than  the  power  of  police  Juries  to  infmr 
debt,  levy  taxes,  and  issue  bonds  for  the  con- 
struction and  maintenance  of  roads  and 
bridges.  As  originally  adopted,  the  article 
authorised  police  Juries,  with  the  consent  of 
the  jvoporty  tax  payers,  to  levy  special  taxes, 
not  to  exceed  5  mtUs  for  6  years,  for  road 
and  bridge  purposes,  but  ccMiferred  no  au- 
thority to  incur  debt  or  Issue  bonds,  and  the 
evident  purpose  of  Its  amendment  and  re- 
adoption,  pursuant  to  Act  236  of  1912,  was  to 
supply  that  omis8l(Hi.  Finding,  at^armtly, 
tliat  the  restricUwis  Imposed  upm  the  exer^ 
else  of  such  authority  artbdea  2S2  and  2SL 
were  sojOlctait  for  the  casM  qiecifled  in  those 
artlideB,  the  General  Assonbly,  In  jaopo^ng, 
and  the  peqple  of  the  states  in  adcq^tlng,  the 
amendment  to  the  artide  281,  Indnded  th<»e 
restrictions  merely  by  reference  to  the  arti- 
cles in  which  they  were  contained,  as  appears 
from  the  first  sentence  of  paragraph  3  of  the 
amwded  article.  But  the  Goieral  Aasemtdy 
did  not  pnvose,  nor  did  the  people  adopt, 
any  tibange  in  the  rate  of  special  taxation  tot 
road  and  bridge  purposes.  To  the  contrary, 
the  question  of  incurring  debt  and  issuing 
twods  having  beoi  di^osed  ot,  as  above  stat- 
ed, In  one  tea.ta3ie$,  the  following  sentence 
was  devoted  to  tlie  question  of  the  rate  ot  tax- 
ation, to  be  allowed  tat  the  ccmstmction  and 
maintenance  of  roads  and  bridges,  as  ccmtra- 
distloguldied  fnnn  that  allowed  by  arti<ie 
281  for  those  purposes  and  also  for  sacb  pur^ 
poses  aa  the  "purchasing  or  crastructlng  of 
systems  of  waterworics,  sewerage,  drainage, 
navigation,  U^ts,  puUic  parts  and  buildings, 
with  all  necessary  equipm^its  and  fumtsb- 
ing,"  and  the  conclusion  reached  was  that, 
while  a  lO-mlll  tax,  running  40  years,  or 
more,  might  be  needed  for  other  improve- 
ments, such  as  those  menticmed,  a  &-mill  tax 
for  5  years  was  all  that  was  required  for 
road  and  bridge  purposes;  and  so  the  second 
sentence  of  the  third  paragraph  of  article 
291,  as  amended,  reads  (In  part): 

"Other  taxes  may  be  levied  by  the  police  ju- 
ries, for  road  and  bridge  purposes,  not  to  ex- 
ceed five  mills  for  five  yeara  on  the  prwerw  of 
the  parish,  or  any  ward  thereof.  •  •  •  That 
this  artide  shall  be  self  curative." 

We  conclude,  then,  that  the  lO-mlU  rate  of 
taxation,  established  for  road  and  bridge 
purposes  by  article  281,  as  amended  pursuant 
to  Act  197  of  1910,  was  superseded  by  the 
5-mlll  rate,  re-established  by  article  291,  aa 
amended  pursuant  to  Act  236  of  1912.  We 
therefwe  concur  with  the  Judge  a  quo  In  the 
opinion  that  the  road  tax  in  qaestion  Is  un- 
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oonaHtntlMia],  and  flutt  plalatifb  ceimot  be 
compeUed  to  ctxitbiiie  Its  payment. 

in  It  Is  said  thftt  the  plea  of  estoppel,  bas- 
ed on  the  payments  heretofore  made  by 
plaintiffs  and  tbe  ftict  that  audi  acqolescence 
has  led  the  police  Jury  to  Incur  obligations 
vbldi  it  may  find  difficulty  In  discharging, 
Bhoold  be  sustained,  and  we  think  It  oitltled 
to  consideratioD,  but  we  do  not  see  our  way 
to  Ita  maintmance,  "An  aAnowledgment,"  it 
has  been  said  this  court,  "can  never  be  In- 
voked to  maintain  a  ocHidltion  or  state  of 
things  created  In  violation  of  a  prohibitory 
law."  Insurance  Co.  v.  Harbor  Protection 
Ga,  37  La.  Ann.  236 ;  Succession  of  Jacobs, 
104  La.  45S,  29  South.  241.  We  are  confront- 
ed also  with  Act  219  of  19;14,  p.  416,  which 
declares: 

"That  the  plea  of  estoppel  shall  never  be  al- 
lowed by  the  courts  of  thia  state  in  matters 
of  local  or  municipal  aaseamneDts  where  there 
are  radical  defects  is  the  pi-oceediags  leading  up 
to  such  local  asaessments,  etc. 

To  which  we  add  that  plaintiffs'  oouus^ 
have  died  In  this  court  a  plea  of  res  judicata, 
which,  whether  good  or  bad.  is  accompanied 
by  certified  records,  showing  that  at  the  suit 
o(  several  taxpayers,  an<^rather  large  ones, 
as  we  loiagiDe,  this  particular  tax  was  de- 
clared null,  more  than  a  year  ago,  by  a  Judg- 
ment from  which  no  appeal  appears  to  have 
been  taken,  so  that,  if  the  tax  should  now  be 
snstained,  we  should  bring  about  the  nnde- 
lARble  situation  of  compelling  some  monbers 
of  a  cMumtmity  to  pay  a  tax,  whilst  others, 
similarly  situated,  have  obtained  exemption. 
We  find  no  error  In  the  judgment  apiiealed 
from,  and  it  la 

Affirmed. 

(143  La.) 

No.  22958. 

COOO,  Atty.  Gen.,  v.  ODHN,  Sheriff. 

(Sopreme  Court  of  Louisiana.    April  29,  1918. 
Itdiearing  Denied  June  20,  1918.) 

(SvUahua  hy  the  Court,) 
L  CUmKBS    «=»13(1)    —   TELEonAFHS  AND 

Telephones   9=>33(%)  —  Discbiminatobt 

Rates— Free  Passes. 
It  is  against  the  public  policy  and  the  law 
of  the  state  for  public  officers  to  accept  or  re- 
ceive free  passes,  or  discriminatpry  rates,  from 
passenger,  telegraph,  and  tdephone  companies. 

2.  Cakbizbs  ^13  (1)— "Feeb  Pass." 

A  "free  pass,"  or  dijBcrimination  in  rates, 
is  (me  for  which  a  full  ccmsidenitioa  is  not  giv- 
fn.  and  the  transportation  paid  for  in  the  usual 
way,  at  the  usual  time  ana  at  tariff  rates;  it 
"means  the  privilege  of  riding  over  a  railroad 
without  payment  of  the  customary  fare  "  (quot- 
ing Words  and  Phrases,  Free  Pass). 

3.  GoiTTKACTS  «s»125— VArjonr. 

A  contract  between  a  sheriff  and  a  railroad 
corporation  to  perform  leeal  services  in  suits 
where  tbe  company  ia  a  party  in  exchange  for  a 
free  pa»  is  contrary  to  morals,  the  law,  and  the 
pDblu:  policy  of  the  states  and  It  Is  null  and  void. 

4.  SHKBirra  and  Constables  ^s>6 — Sxtit  fob 

FOBFEITDBE  OF  OFFICE— PaBTT  PLAINTIFF. 

A  suit  against  a  sheriff  for  forfeiture  of  his 
office  because  he  accepted,  recei^,  and  used  a 
free  pass  or  free  traaaportation,  or  accepted  dia- 
crimmatory  passeneer  rates,  is  proiierly  brought 
by  the  Attorney  General,  or  district  attorneyi 
Dnd»  article  191  of  the  Constitution. 


5.  FoKRiTtTBB  or  Bhebzit's  Offiob— Pakhs 

Plaintiff. 
Article  191  provides  that  the  forfeiture  to 
office  shall  be  "at  the  suit  of  the  Attorney  Gen- 
eral, or  district  attorney." 

(Additumal  Svlldbu»  hv  Editorial  Staff.) 

6.  COTiBTa  «=>224(10)-^irBi8DIcrnON— LoDiBI- 

ANA  SUFBEUB  COVBT— AMOUNT. 

Where  the  emtduments  of  a  ^erlfTs  office 
f6r  an  unexpired  term  amoonted  to  over  $2,000, 
as  fixed  by  statute,  the  Supreme  Court  had  ju- 
risdiction of  the  Attorney  Generars  appeal  from 
a  judgment  refusing  to  forf^t  and  vacate  the 
sberiffa  office. 

CNiell,  J.,  dissenting. 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Allen;  Winston  Overt<m, 
Judge. 

Suit  by  A.  V.  Coco,  Attorney  General,  in  his 
official  capacity,  against  R.  E.  Oden,  Sheriff  ot 
Allen  Parish,  La.^to  have  the  latter's  office  de- 
clared forfeited.  Elxceptions  of  no  cause  of  ac- 
tion overruled,  and  judgment  for  defendant, 
dismissing  plaintiff's  demand,  and  plaintiff  ap- 
peals. Jiigdment  reversed,  and  judgment  ren- 
dered against  defendant,  declaring  his  office  for-  . 
feited  and  vacated,  and  that  he  be  dispossessed. 

A.  V.  Ooco,  Atty.  Gen.,  in  pro.  per.  Cline  & 
Bdl  and  Thomas  Arttinr  Edwards,  all  of  Lake 
Cbatlefl,  tor  appellee. 

SOMMERVILLB,  J.  mie  Attorney  Gener- 
al, in  his  official  capacity,  brings  this  suit 
against  II.  fil.  Oden,  sheriff  oC  tbe  parish  of 
Allen  In  this  state  to  have  the  office  of  the 
latter  declared  forfeited,  because  defoidant 
acc^ted  from  and  used  a  firee  pass  on,  and 
accepted  discriminating  passenger  rates 
from,  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  In  this  state,  during 
the  inouml)ency  of  defendant  In  office. 

Defendant  excepted  to  the  JurlBdictlMi  of 
the  district  court  ratlwie  materloe,  which 
CTCcption  was  properly  overruled.  He  fur- 
ther excepted  <m  the  grotmd  that  article  191 
€€  the  Gcwstltntioa,  under  whldi  tbe  pro- 
ceeding was  brought,  is  not  self-enforcing 
or  self-<^ratlve.  This  exception  was  also 
prc^rly  overmled.  He  then  filed  an  ex- 
ception of  no  cause  of  action,  which  was  al- 
so overruled. 

The  law  forbids  the  use  of  free  passes  by 
members  of  the  General  Assembly  and  by 
public  officers  of  the  state;  and  the  allegation 
that  tbe  defendant  used  a  free  pass  states 
a  sufficient  cause  of  action  for  the  forfeiture- 
of  his  <^oe.  Defendant  next  accepted  that 
plaintiff  ia  without  power,  authority,  or 
right  in  law  to  Institute  and  prosecute  this 
suit  in  his  own  name  and  person,  and  that 
he  Is  likewise  without  authority  or  right  to- 
stand  In  judgment  herein;  that  said  suit  un- 
der the  law  should  and  must  be  brought  in 
the  name  and  on  relation  and  on  behalf  of 
the  state  of  Louisiana.  Ttia  exception  was 
also  overruled. 

The  defentont  then  answered,  denying 
that  he  had  used  a  free  pass,  or  had  recrtv- 
ed  any  dtscrlminatlou  in  rates  firom  the  rail- 
road company  mentioned  In  the  petition,  but 
specially  answered : 

"That  all  transportation  solicited,  received  or 
used  by  appearer  on  the  line  of  said  railway 
corporation  was  fully  and  legally  paid  for  under 
a  leKal,  valid,  enforcesble,  and  executory  con- 
tract, with  a  legal,  valid,  and  smple  considera- 
tion, and  that  said  transportation  was  neither 
free  nor  discriminatory;  that  to  force  a  for-r 
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feiture  of  appesrer*s  office  aod  the  emolaments 
thereof  for  receiving  and  using  such  transporta- 
tion under  Buch  contract  will  be  to  deprive  him 
of  his  liberty  of  contract  and  riffbts  of  property 
without  due  process  of  law,  in  violation  of  arti- 
cle 5  of  the  federal  Constitution,  and  In  viola- 
tion of  article  2  of  the  Constitution  of  the 
state  of  T^uisiana,  and  deprive  him  of  the  equal 
protection  of  the  law  in  violation  of  the  Amend- 
ment  14  to  the  Constitution  of  the  United 
States,  and  in  contravmtimi  of  the  Conatitutioii 
of  the  state  of  Louisiana." 

Defendant  a»ked  for  trial  by  Jury  which 
request  was  granted.  There  was  judgment 
In  favor  of  defendant,  dlsmlBaing  plaintiff's 
demand,  and  plaintiff  has  appealed. 

Article  191  of  the  Oonstltntion  under 
which  the  Attorney  General  proceeded  in  this 
case  Is,  in  part,  as  follows: 

"No  member  of  the  General  Assembly,  or  pub- 
He  officer,  or  person  elected  or  ai»pointed  to  a 
public  office,  under  the  laws  of  this  state,  shall 
directly  or  indirectly,  ask,  demand,  accept,  re- 
ceive, or  consent  to  receive,  for  bis  own  ase 
or  benefit,  or  for  the  use  or  benefit  of  another, 
any  free  pass,  free  transportation,  franking 
privilege,  or  discrimination  in  passenger,  tele- 
graph, or  telephone  rates,  from  any  person  or 
corporation,  or  make  use  of  the  same  himself 
or  in  conjunction  with  another, 

"Any  person  who  violates  any  provision  of 
this  article  shall  forfeit  his  office,  at  the  suit 
of  the  Attorney  Geueral,  or  the  district  attor- 
ney, to  be  brought  at  the  domicile  of  the  de- 
fendnnt,  and  shall  he  subject  to  such  further 
penalty  as  may  be  prescribed  by  law." 

The  authorization  of  the  Attorney  General 
to  sue  for  the  forfeiture  of  the  title  to  office 
of  the  i>ersons  named  in  the  article  Is  clear. 
It  is  not  therein  Intimated  that  the  proceed- 
ing should  be  in  the  name  of  state,  or  <m 
behalf  of  the  state. 

[4,  E]  The  exceptiiHt  filed  to  the  right  of  the 
Attorney  General  to  proceed  against  defend- 
ant seems  to  be  based  on  the  theory  that  the 
suit  should  have  been  filed  under  R.  S.  | 
2593,  which  provides  for  suits  against  usurp- 
ers and  Intruders  into  office,  in  which  case  It 
appears  to  be  provided  that  the  suit  must  he 
brought  In  the  name  of  the  state.  But  this 
1r  not  a  suit  against  a  nmrper  or  an  intruder 
into  office.  It  la  a  suit  to  destitute  an  officer 
of  his  office,  and  it  was  properly  brought 
by  the  Attorney  General  under  article  191. 
The  Attorney  General  has  literally  complied 
with  the  article  in  bringing  the  suit.  He  ex- 
preasly  states  that  the  suit  Is  instituted  nnder 
authority  of  the  article  of  the  Constitution 
providing  for  "forfeiture  of  office,"  and,  If  the 
state  should  be  a  party  to  the  suit,  it  has 
beoi  made  so,  Impliedly,  by  the  Attorney 
General  proceeding  in  the  manner  In  which 
he  has  done. 

The  House  of  Representatives  have  the  sole 
power  of  impeachment  of  the  Governor  and 
other  named  officers  (article  218),  and  under 
article  222,  the  impeachment  of  other  officers 
must  be  sued  for  in  court.  As  the  state  is  men- 
tioned in  the  last  a  rtlcle  as  a  party  to  such  suit, 
it  Is  necessary  that  the  state  should  be  made 
a  party  in  the  impeachment  of  such  officers. 

The  exception  to  the  right  of  the  Attorney 
Genernl  to  file  the  suit  was  properly  overruled. 

The  exception  to  article  191,  not  being  self- 
operative,  Is  without  merit.  It  provides  In 
terms  for  the  forfeiture  of  office  on  the  com- 
mission of  certain  offenses  against  the  law 
tbereln  stated,  and  it  provides  the  remedy. 


"The  snlt  of  the  Attorn^  General  or  tbe  dis- 
trict attorney"  mnst  be  brought  in  the  coarts 
of  the  state,  and  may  not  be  brought  elne- 
where.  at  the  domicile  of  the  defendant. 
The  article  Is  self-operative. 

[1-3]  The  admlssl<Hi  of  the  defendant  in  his 
answer,  and  the  evidence  introduced  at  the 
trial  of  the  case  on  the  merits  is  ccmcluslve 
that  defendant  accepted  and  used  a  free  pass 
from  the  St.  Lonls,  Iron  Hoantain  A  Sontfa- 
em  Railway  Cinnpany  In  the  years  1S15-16. 
during  hiB  Incumbency  In  office  as  sheriff  of 
the  perish  of  Allen.  He  therefore  Tittoted 
the  law  of  the  state,  which  forbade  the  ac- 
ceptance and  use  of  such  free  pass. 

The  defense  that  the  defendant  entered  In- 
to a  contract  with  the  railroad  company 
whereby  the  pass  acc^ed  by  him  from  the 
railroad  company  was  to  be  fall  consideration 
for  all  sheriff's  fees  which  might  be  incurred 
by  said  railroad  company  In  suits  In  the  court 
of  which  defsidant  was  sheriff  Is  absf^utely 
without  merit  It  was  Incompetent  on  the 
part  of  the  sheriff  to  charge  any  other  fees 
than  those  fixed  In  the  fee  Mil,  and  which 
were  to  be  charged  to  all  litigants  and  col- 
lected from  them  In  cash  by  the  sheriff.  It 
was  not  cmnpetent  for  the  sheriff  to  make  the 
contract  allseed  to  hare  been  made.  And  the 
pass  which  he  ryelved  frma  the  railroad 
company  In  consideration  of  such  fees  was  a 
free  pass,  and  there  was  discrimination  in 
passenger  rates  In  his  favor  under  such  ille- 
gal, null,  and  void  contract. 

A  free  pasi  or  discrimination  In  rates  Is  one 
for  which  a  full  consideration  Is  not  given,  and 
the  transportation  Is  not  paid  for  In  the  usual 
way,  at  the  usual  time  and  at  tariff  rates. 

"A  free  pass'  means  the  prirll^  of  riding 
firer"  a  railroad  "without  payment  of  the  cus- 
tomary fere."  Perkins  t.  N.  T.  Cent.  R.  Co.. 
24  N.  T.  196,  208  f82  Am.  Dec.  281) ;  Words 
and  Phrases,  p.  2067. 

The  contract  set  np  by  the  defendant  is  con- 
tra bonos  mores,  !t  Is  Immoral,  and  it  Is 
against  the  public  iwllcy  of  the  state.  The 
law  forWds  the  acceptance  of  a  free  pass  for 
use  by  an  officer  of  this  state,  and  defendant 
has  forftited  his  office  by  the  acceptance  and 
use  of  such  pass. 

[I]  Defendant  has  moved  to  dismiss  the  ap- 
peal on  the  ground  tliat  this  court  is  without 
jurisdiction.  There  was  an  admlsslcm  on 
the  trial  of  the  case  "that  the  emoluments 
of  office  of  sheriff  for  the  unexpired  term  ia 
this  case  Is  worth  over  $2,000,  as  fixed  by 
statute."  There  Is  more  than  the  right  to  of- 
floe  therefore  Involved.  The  right  to  the  fees 
of  the  office,  which  exceed  $2,000  is  involved, 
and  the  court  has  JuriadictloD.  Ttie  motion 
to  dismiss  is  denied. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  verdict  of  the  jury  and  the 
Judgment  based  thereon  be  annnlled,  avoided, 
and  reversed,  and  it  Is  now  ordered,  adjudged, 
and  decreed  that  there  be  Judgment  In  favor 
of  plaintiff  and  against  R.  B.  Oden,  sheriff  of 
Allen  parl^  declaring  the  office  of  sheriff 
held  by  him  to  be  forfeited  and  vacated,  and 
that  be  be  dispossessed  thereof. 

0'NI}3Lt<,  J.,  is  of  the  opinion  the  proceed- 
ing should  have  been  brought  In  the  name  of 
the  state,  by  or  on  the  r^atlon  of  the  Attor- 
ney General,  or  district  attorney,  and,  there- 
fore he  respectfully  dissento. 
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HEBRON  T.  STATE.    (No.  2034T.) 

(Sopreme  Coort  of  MiBSissippi.  Diviaioa  A. 
Jnlr  8,  1918.) 

1.  Barks  akd  BAif Kmo  ^»21  —  Indioticsnt 
— Rkquisttbs  and  SumciENCT. 

Indictment  ander  Heminswar's  Code,  |  897, 
for  obtaining  money  on  a  check  knowing  that 
there  are  not  infficlent  funds  or  credit  to  pay  the 
dieck  ia  fatally  defective.  If  It  contains  no  al- 
l^tion  that  accused  intended  to  defraud  the 
person  to  whom  he  presented,  and  who  cashed, 
the  check. 

2.  IsDicTsmrr  and  InroBUATiON  4^1M  — 

WAIVKB  of  EkBOB— FAIX.URS  TO  DjtHUB. 
Notwithstanding  Hemingway's  Code.  {  1182, 
requiring  objections  to  an  Indictment  for  a  de- 
fect appearing  on  its  face  to  be  taken  by  demai^ 
rer  and  not  otherwiBC,  objeeticm  that  indlctniMit 
for  obtaining  money  on  check,  knowing  that 
there  were  insoffident  funds  on  credit  to  pay  the 
dieck.  on  the  ground  tbat  it  failed  to  allege  the 
essential  intent  to  defraud  was  not  waived  by 
bilore  to  demnr. 

Appeal  from  Circuit  Court,  Warrm  Coun- 
ty; E.  L.  Brlen,  Judge. 

Joe  Herron  was  convicted  of  securing 
money  on  a  check,  knowing  tbat  he  bad  no 
funds  to  pay  1^  and  he  appeals.  Berrased 
and  rmanded. 

On  tbe  following  indictment  the  defoidant 
Joe  Hemm  was  tried  and  convicted  and 
aentoiced  to  serve  two  years  In  the  state 

penitentiary: 

State  of  Mississippi,  Warren  County.  Cir- 
cuit Court,  March  Term.  1918.  The  grand  ju- 
rors of  the  state  of  Mississippi,  elected,  sum- 
moned, impaneled,  sworn  and  charged  to  inquire 
in  and  for  the  body  of  Warren  county,  state  of 
Hissiaaippi  at  the  term  aforesaid,  in  the  name 
and  by  the  authority  of  the  state  of  Mississippi, 
upon  their  oaths  present  that  one  Joe  Herron, 
late  of  the  county  aforesaid,  on  the  lot  day  of 
April,  A*  D ,  19l8,  with  force  and  arms,  in  thn 
county  aforesaid,  and  within  the  jurisdiction  of 
this  court  then  and  there  did  unlawfully  and 
feloniously  obtain  from  Jones  Smokehouse,  a 
corporation,  the  sum  of  twenty-five  ($25.00)  dol- 
lars, lawful  money  of  the  United  States,  by 
means  of  giving  to  the  said  Jones  Smokehouse  a 
check  drawn  on  the  First  National  Bank  of  Bir- 
mingham, Alabama,  he,  the  said  Joe  Herron, 
knowing  at  the  time  of  drawing  said  dieck,  and 
ottering  and  delivering  the  same,  that  he  had 
not  Bumcient  funds  with  the  said  First  National 
Bank  of  Birmingham,  Alabama,  to  pay  ssid 
check  upon  its  presentation,  and  that  said  check 
was  presented  by  said  payee  within  thirty  days 
after  the  drawing  of  said  check,  contrary  to  the 
statutes  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Mtaateippi. 

Jas.  D.  Thames,  District  Attorney. 

A.  A.  Chaney,  of  Yicksburg,  for  appellant. 
Frank  Boberaon,  Asst:  Atty.  Oen.,  for  the 
Btatfc 

SMITH,  a  J.  [1]  The  Indictment  npon 
which  appellant  was  tried,  which  the  report- 
er will  set  out,  is  fatally  defective,  in  that 
It  contains  no  aUegation  that  appellant  in- 
tended to  defraud  Jones  Smokehouse,  an  In- 
tent to  defraud  being  an  ess^tlal  elemmt 
of  tbe  crime  defined  by  chapter  120  of  the 


Laws  of  1916  (section  897,  Hemingway's 
Code),  upon  vrtiich  tbe  Indictment  Is  {oedl- 

cated. 

[2]  Since  the  omitted  allegation  goes  to 
the  very  essence  of  the  offense  attempted  to 
be  charged  the  omission  ttiereof  was  not 
waived  by  ai^llanf  s  failure  to  demur  there- 
to. Section  1426,  Code  of  1906;  section  1182, 
Hemingway's  Code ;  Cook  v.  Stat^  72  Miss. 
517,  17  South.  228;  Taylor  r.  State,  74  Hiss. 
544.  21  Sooth.  129. 

Reversed  and  remanded. 


BOBEBTSON,  State  Bevenue  Agent,  v. 
THOMAS.   (No.  20268.) 

(Supreme  Coort  of  Misusslppl,  Division  B. 
June  17, 1918.) 

1.  Dbauts  «=>20— DaAiHAaa  Dxsnun— Ac- 
tions —  "Cobpoxatioh"  —  "Pam  of  tbm 

County." 

A  drainage  district,  being  under  Code  1900, 
I  1707  (Hem.  Code,  |  4295),  a  "corporation.'' 
with  power  to  sue  and  be  sued,  ia  not  a  "part  of 
a  county,"  within  Code  1906,  |  310  (Hon.  Code, 
{  3683),  providing  that  suit  may  be  brooi^t  in 
the  name  of  the  county,  where  only  a  part  of  the 
county  or.  its  inhabitants  are  concerned. 

(Ed.  Note.— Pot  other  definitions,  see  Words 
and  Pbrasas.  First  and  Second  Serfea,  Corpora- 
tion.] 

2.  Dbains  9=320— Betenui:  Aqkni^Bxoot  to 
SuK  FOB  Dbainaqe  Distbiot— "Municipal- 

ITT." 

Code  1906.  M  4738,  4739  (Hem.  Code,  SS 
7056,  7057),  authorizing  the  state  revenue  agent 
to  sue  for  any  indebtedness  owing  to  the  state  or 
any  county,  municipality  or  levee  board,  does  not 
authorize  him  to  bring  suit  on  behalf  of  a  drain- 
age district;  such  district  being,  under  Code 
1906,  S  1707  (Hem.  Code,  8  429S),  a  corporation, 
with  power  to  sue  and  be  sued,  and  "municipali- 
ty" referring  to  three  classes  described  by  Code 
1906,  i  3299,  as  cities,  towns,  and  villages. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  Munldpal- 
ity.l 

Appeal  from  Chancery  Court,  Lee  Connty; 
A.  J.  Mclntyre,  Chancellor. 

Action  by  J.  M.  Thomas  against  Stokes  V. 
Robertson,  State  Bevenue  Agoit.  Judgmuit 
for  plaintiff,  and  defendant  i^pcals.  Af- 
firmed. 

Thos.  H.  Johnston,  ot  Corinth,  for  appel- 
lant W.  D.  &  J.  B.  Anderson  and  Boblns  & 
Thomas,  all  of  Tnp^o,  for  appellee. 

ETHBrDOB,  J.  This  la  an  appeal  by  tbv 
state  revenue  agent  from  the  Judgment  of  the 
chancery  court  of  Lee  connty,  and  Involves 
the  questlcm  of  the  power  of  tbe  state  revenue 
agent  to  bring  suits  on  behalf  of  drainage 
districts  created  under  chapter  89  of  the  Code 
of  1906.  Thomas  was  treasurer  of  said  dis< 
trtct,  which  bad  been  created  In  conformity 
to  the  Code  sections,  and  certain  assessments 
had  been  collected  by  the  tax  collector,  wbo 
bad  deposited  the  funds  so  collected  In  a 
bank,  not  taavloc  placed  tbon  in  a  depository. 
The  state  revenue  agnit  checked  up  ttie  tax 
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collector's  books,  fouud  tbe  money  bad  not 
been  paid  over  to  the  treasurer  of  the  drain- 
age district  or  placed  In  a  depository,  and 
made  demand  uptm  the  tax  collector  for  the 
funds  so  deposited  In  the  bank.  The  tax  col- 
lector gave  a  check  for  the  said  amount,  and 
this  siiit  was  filed  In  the  chancery  court  to 
restrain  and  prevwt  the  revalue  agmt's  col- 
lecting the  che(Hc  and  retaftilug  his  20  per 
cent  of  the  said  funds.  On  the  hearing  the 
chancellor  held  that  the  rerenue  agent  had 
no  power  to  bring  the  stilt,  and  granted  the 
relief  prayed  In  the  bill,  from  which  decree 
this  appeal  is  prosecuted. 

The  powers  and  duties  of  the  revenue  agent 
are  set  forth  In  section  47S8  and  section  4739, 
Code  of  1906  (sectltm  7<^  and  section  7067), 
which  read  as  follows: 

"The  state  revenue  agent  may  appoint  a  suffi- 
cient number  of  deputies.  He  Bhali  bave  power 
and  it  shall  be  bis  duty  to  proceed  to  suit  in  the 
proper  court  asainst  all  officers,  county  contrac- 
tors, persons,  corporations,  companies,  and  asso- 
ciations of  persons  for  all  past  due  and  unpaid 
taxes  of  any  kind  whatever,  for  all  penalties  or 
forfeitures  for  all  past  due  obligations  and  in- 
debtedness of  any  character  whatever  owing  to 
the  atate  or  any  county,  municipality  or  levee 
board,  and  for  damages  growing  out  of  the  vio- 
lation of  any  contract  with  the  state  or  any 
county,  municipality,  or  levee  board,  and  shaU 
have  a  right  of  action  and  may  sue  at  law  or  in 
equity  in  all  onch  cases  where  the  state  or  any 
coun^,  munidpality  or  levee  board  has  the 
right  of  action  or  may  sue.  And  in  all  cases  of 
valuation  or  ownership  of  property  which  has 
escaped  taxation,  may  have  snbpcenaed  witness- 
es to  testify  before  the  board  of  supervisors, 
board  of  mayor  and  aldermen  or  levee  board. 

"4739.  Dtttiea.— It  is  the  duty  of  the  state 
revenue  agent  to  investigate  the  books,  accounts, 
and  vouchers  of  all  fiscal  offices  of  the  state, 
and  of  every  county,  mnnlcfpality  and  levee 
board,  and  to  sue  for,  collect  and  pay  over  all 
money  improperly  witnheld  from  either,  and  he 
has  the  power  to  sue  and  right  of  action  against 
all  such  officers  and  their  sureties  to  collect  any 
ancb  moneya;  bat  if  the  delinqaency  appear  by 
a  correct  open  account  on  uie  books  of  the 
proper  accounting  officer,  the  right  of  the  reve- 
nue agent  to  sue  shall  arise  oni;  after  he  has 
given  thirty  days'  notice  to  the  delinquent  offi- 
cer to  pay  over  the  amonnts  and  he  fails  to  do 
BO.  And  tiie  right  of  the  revenue  agent  to  sue 
shall  terminate  after  the  lapse  of  four  years 
from  the  expiration  of  the  term  of  any  officer. 
And  if  he  shall  examine  the  books,  accounts  auil 
voociierB  of  any  fiscal  officer  of  die  state,  coun- 
ty, municipality  or  levee  board  and  find  them 
correct,  he  shall  give  a  certificate  to  that  effect, 
one  to  such  officer,  and  file  one  with  the  auditor 
of  the  state,  or  board  of  supervisors  of  tbe  prop- 
er county  or  with  the  mayor  and  aldennea  at  the 

Cper  municipality  or  with  the  proper  levee 
rd." 

[1 , 2]  It  Will  be  observed  from  these  sec- 
tions that  the  revenue  agent  has  power  to 
bring  suits  "for  all  past  due  and  unpaid  tax- 
es of  any  kind  whatever,  for  all  penalties  or 
forfeitures  for  ail  past  due  c^llgatlons  and  in- 
debtedness of  any  character  whatever  owing 
to  the  state  or  any  county,  municipality  or 
levee  board,  •  •  •  and  shall  have  the 
xigbt  of  actlw  and  may  sue  at  law  or  in 
equity  In  all  such  cases  where  the  state  or 
-aii7  county  <»  munidpality  or  levee  board 


has  the  right  of  actlrai  or  may  mo.**  Does 
the  drainage  district  in  this  case  come  with- 
in the  class  for  whom  the  revenue  agent  may 
bring  suit?  Under  sectiou  1707  of  the  Code 
of  1906  (section  4295,  Hembigway's  Code), 
It  is  provided  that: 

"Upon  the  organization  of  said  drainage  dis- 
trict, it  shall  in  its  corporate  name,  by  its  com- 
missioners, henceforth  have  power  to  contract 
and  be  contracted  with,  to  sue  and  be  sued,  to 
plend  and  be  impleaded,  and  to  do  and  perform, 
m  the  name  of  such  district  all  such  acts  and 
things  for  the  accomplishment  of  tbe  purposes 
for  which  it  was  organized." 

Tbe  drainage  district  constitutes  a  sepa- 
rate entity,  a  corporation  with  powers  to  sue 
and  be  sued,  to  plead  and  be  imjdeaded,  etc. 
It  is  not  a  part  of  tbe  county  witiiin  the 
meaning  of  sectltm  310  of  the  Code  of  1906 
(section  U683,  Hemingway's  Code),  providiog 
that  suit  may  be  brought  in  the  name  of  the 
county  where  only  a  part  of  the  county  or  its 
InbaUtants  are  conc»ned  and  where  there 
is  a  public  right  ot  sndtL  part  to  be  vindicated. 
This  section  was  Intended  to  enable  the  coun- 
ty to  bring  suit  on  behalf  of  a  part  of  the 
county,  where  the  Legislature  had  not  pro- 
vided adegoato  remedies  for  the  protection 
of  public  interests  and  had  not  conferred 
power  to  sue  and  be  sued  on  such  parts  of  a 
county.  We  do  not  desire  to  be  understood 
as  deciding  In  this  case  that  the  county  may 
not  in  some  cases  bring  suit  on  behalf  of 
some  drainage  districts,  but  Umlt  our  opin- 
ion to  this  particular  scheme  of  creating 
drainage  district,  which,  under  sectloa  17DT, 
Is  made  a  separate  entl^  with  full  power  to 
sue  and  be  sued.  There  may  be  drainage  dis- 
tricts, created  under  other  statutory  schemes, 
where  the  county  may  have  tbe  power  to 
bring  such  suits,  and  where  the  revenue  agent 
might  be  authorized  to  represent  the  count}- 
in  bringing  such  suit  We  leave  this  Ques- 
tion open  for  future  decision.  It  is  certain, 
then,  that  the  revenue  agent  could  not  bring 
this  suit  on  behalf  of  the  county.  Is  the  dis- 
trict a  municipal  corporatl(xi,  within  the 
meaning  of  that  term  as  used  in  the  section 
conferring  powers  upon  the  revenue  agent? 
The  term  "municipalities,"  as  used  in  said 
section,  seems  to  refer  to  municipal  corpora- 
tions proper,  which,  under  section  3299  of  the 
Code,  are  divided  into  three  classes,  cities, 
towns,  and  villages;  said  section  reading  as 
follows: 

"Municipal  corporations  are  divided  into  three 
classes,  viz.:  Cities,  towns  and  villages.  Those 
having  two  thousand  inhabitants  or  more  arc 
cities,  those  having  less  than  two  thousand  and 
not  less  than  three  hundred  inhabitants  are 
towns,  and  those  having  leas  than  three  hundred 
and  not  less  than  one  hundred  inhabitants  are 
villages.  A  munidpal  corporation  shall  not  be 
created  with  a  less  population  than  one  bondred 
inhabitants." 

It  Is  clear  from  this  section,  when  con- 
strued In  connection  with  the  language  of  tbe 
statute  giving  power  to  the  revenue  agent, 
that  it  was  in^ded  to  confer  power  on  tbe 
revenue  agent  to  r^resent  municipal  corpo- 
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radons  of  tbe  cibusctor  pTcrrtded  for  In  Bec- 
tloD  3289  of  the  Code  of  1806.  We  are  of  tbe 
opinion  tbat  the  revenne  agent  did  not  bave 
poww  to  bring  salt  in  the  present  case,  and, 
the  chancellor  baring  reached  tbe  same  con- 
dudon,  tlie  jndgmait  la  offinned. 
Afflnned. 


LAT  et  aL  T.  IiAT  et  al.    (No.  20110.) 
(Supreme  Court  of  MiBsissippl,  Dlviaion  B. 
Jnne  3.  1918.) 

1.  CoHBTrnmoHAL  Law  «=»276  —  Ukitbd 
States  <5=>94  —  Gontbact  for  Attobnetb' 
Fees— Dux  Pbooess. 

Act  Cone.  March  4.  1015,  |  4,  prohibitin« 
payment  of  attorneys'  fees  In  excess  of  20  per 
cent,  of  the  amoant  collected  on  Civil  War 
claims,  in  so  far  as  it  relates  to  attorneys*  con- 
tracts made  and  fees  earned  prior  to  its  paaaaga, 
violates  Const.  U.  S.  Amend.  5. 

2.  Uhttid  Statu  «=»111— Gitix,  Wab  Olaxii 
— cohtinobnt  fu  cohtbact. 

Contingent  fee  contracts  for  the  prosecution 
and  collection  of  Civil  War  daims,  if  reason- 
able, will  be  apbeld. 

3.  ATTDBHET  AMD  CUBKT  ^9l47— CoUPBNBA- 
TJOIt— CONTXHOENT  FEB— fiEABONABUEMBSB— 

Who  Mat  Question. 
Parties  who  have  no  interest  in  the  proceeds 
of  a  daisi  cannot  qaesUon  the  reaaonabfeness  of 
a  contingent  attorney's  fee  contract  fbr  proseeu- 
tion  and  collection  thereof. 

4.  Ukiteo  States  «»111— Ciai]i»— Abuoh- 
MESTS— Statutes— Applicatio  N . 

U.  S.  Comp.  St.  1916,  |  6383  (Rev.  St  U.  8. 
f  3477),  rendering  Toid  all  assignments  of  claims 
against  the  United  States  made  priw  to  allow* 
ance  of  claim  and  iseue  of  warrant  therefor,  is 
not  controIliDg  in  a  suit  between  the  heirs  of  de- 
ceased claimant  and  of  deceased  asslenee  after 
payment  ot  daim  to  daimant's  admlnntrator. 

5.  Ehtoppel  <^R8— Pbejudicx. 

In  a  suit  by  heirs  of  deceased  daimant  to 
recover  money  paid  to  her  administrator  by  the 
United  States  on  a  Civil  War  claim,  the  fact 
that  tiie  assignee  of  the  claim  prosecuted  it  in 
the  name  of  the  deceased  and  as  her  claim  did 
not  eatop  heirs  from  claiming  funds;  it  being  to 
the  interest  of  all  parties  that  claim  be  prose- 
cuted. 

Appeal  from  Chancery  Court,  Scott 
County;  G.  C.  Tann,  Chancellor. 

Suit  by  3.  F.  Lay  and  others  against  B. 
O.  latj  axkd  others.  Judgment  for  plalntlffB, 
and  defendants  apj^l.  Reversed  and  di- 
rected. 

WatUns  A  WatUns  and  Whltfkeld  ft  Whit- 
Held,  all  of  Jackson,  foe  appellants  W.  I. 
McKay,  of  Forest,  for  appellees. 

STEVSNS,  J.  This  appeal  Is  prosecuted 
from  a  decree  of  the  chancMy  court  of  Scott 
county  awarding  to  the  appellees  f 2,243.20 
now  In  the  hands  of  R.  C.  Lay,  as  administra- 
tor de  bonis  noo  of  the  estate  of  Mrs.  Nancy 
Lay,  deceased.  About  the  year  1870,  Mrs. 
Nancy  Lay,  a  resident  of  Scott  county,  de- 
parted this  life  leaving  an  unsatisfied  claim 
against  tbe  United  States  government  for  the 
destroctlon  of  certain  of  her  properts  by 
federal  soldiers  during  the  CivU  War.  Dur- 


ing the  Ufe  of  Nancy  Lay  tihe  asserted  ber 
claim  against  the  United  States  goreniment 
and  onployed  one  T.  B.  Johnson,  an  attor^ 
ney,  to  rqwesent  her;  bat  for  some  reason 
Nancy  Lay  dedined  to  prosecute  her  claim 
further  at  her  own  ^>eDse  and  preferred  to 
assign  and  did  elect  to  assign  and  give  her 
dalm  to  her  grandson,  B.  M.  Lay,  Jr.,  then 
a  Tonng  man  wbo  had  formerly  been  tak«i 
into  her  home  as  a  member  a£  lier  household. 
We  diaD  not  here  state  or  analyse  the  facts 
In  reCerenoft  to  tUs  asslgmBcnt.  This  is  due 
to  the  fact  that  the  transcript  of  the  stenog- 
rapher's notes  has,  by  motUnt  of  the  hVpA- 
lees,  been  strkftenfhnn  tbe  record,  and,  while 
there  are  certain  depoeltlMiB  lett  In  the  rec- 
ord. It  yet  runalns  that  all  the  facts  before 
tbe  chancellor  are  not  now  lawfully  a  part 
of  tbe  recOTd,  and  we  must  lotA  to  the  find- 
ings of  fact  and  the  coDCluslons  reached  by 
ttw  diancdlor  In  hie  final  decree.  The  de- 
cree diowB  upon  its  face  that  the  issues 
presented  to  the  chancellor  were  heard  upon 
the  pleadings  and  iqna  "depositions  and  oral 
testimony,"  and  tbe  deoree  recites  In  part 
that: 

"It  aiH)earing  to  the  court  that  daring  the  late 
CivU  War  there  accrued  to  the  said  Nancy  Lay, 
now  deceased,  a  claim  against  the  United  States 
for  the  value  of  certain  of  her  property  taken 
or  destroyed  br  the  Union  or  Fe«ral  army; 
that  prior  to  li«  death  the  said  Nancy  Imj 
assigned  and  transferred  her  said  daim  against 
the  said  United  Sutes  to  her  grandson,  R.  M. 
Lay,  Jr.;  that  after  the  death  of  said  Nancy 
Lay,  her  said  grandson,  R.  M.  Lay,  Jr.,  was  ap- 
pointed and  qualified  as  the  administrator  of 
the  estate  of  his  said  grandmother,  the  said 
Nancy  Lay,  deceased,"  etc. 

The  decree  recites  that  a  suit  in  the  Court 
of  Claims  was  prosecuted  to  a  successful 
termination,  and  that  the  attorneys  employ- 
ed to  do  the  work  were  King  &  King  of  Wash- 
ington. Tbe  Court  of  Claims  allowed  and 
paid  tbe  stun  of  12,804.  Congress,  In  ap- 
pr(H;»riatlng  tba  money  to  pay  the  Judgment, 
provided  by  Act  Cong.  March  4,  191S,  c.  140, 
%  4,  38  Stat  909,  as  foUows: 

"l%at  no  part  of  the  amount  ci  any  item  ap- 
propriated in  this  bill  in  excess  of  twenty  per 
centum  thereof  shall  be  paid  or  delivered  to  or 
received  by  any  agent  or  agents,  atttffney  or  at- 
torneys on  account  of  services  rendered  or  ad- 
vances made  in  connection  with  said  claim." 

The  written  contract  for  the  emiAoyment 
ot  King  ft  King  provided  fox  the  payment  of 
"a  fee  equal  to  60  per  cent  of  the  amount 
which  may  be  allowed  on  said  claim";  but 
on  account  of  said  section  of  the  act  wly  20 
per  cent  was  paid  direct  to  the  attorneys, 
and  the  balance,  (2,243.20,  was  paid  to  tbe 
administrator  de  bonis  non  and  accounted  for 
In  bis  final  account  The  final  account  aslied 
the  chancellor  to  direct  how  and  to  whom 
these  funds  should  be  paid.  In  addition  to 
the  presentation  of  the  final  account,  certain 
heirs  at  law  and  devisees  of  Nancy  Lay,  the 
deoeaeed,  filed  their  original  bill  of  complaint 
tai  this  canse  claiming  tbe  funds  in  qnestimi 
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under  tb»  raridvaiy  danse  of  tbe  last  wUl 
and  testament  of  Nancy  Lay-  The  heirs  of 
B.  M.  Idiy,  Jr.,  answered  tbls  bUl  and  made 
their  answer  a  cross-UU,  In  wWch  thej 
claim  the  funds  nnder  the  gift  and  assign- 
ment executed  by  Nancy  Lay  to  the  said  K. 
M.  Lay,  Jr.  Without  a  further  statement 
of  the  pleadings  or  tbe  relationship  of  tbe 
parties,  It  may  be  stated  briefly  that  there  are 
two  questions  presented  by  this  am>eaL 

First,  the  validity  of  tbe  assignment  by 
Nancy  Lay  to  her  grandson  is  attacked  as 
being  in  violation  of  fiectl<m  6383,  United 
States  Compiled  Statutes,  Annotated.  Conner^ 
ly  KeTlsed  Statutes,  section  8477*  being  In 
tbe  following  wwds: 

"All  transfers  and  asdgnmentB  made  of  any 
daim  upon  the  Unltad  States,  or  of  any  part 
or  share  thereof,  or  interest  therein,  whether 
absolute  or  conditional,  and  whatever  nuiy  be 
tbe  conEideratioD  therefor,  and  all  powers  of  at- 
torney, orders,  or  other  authorities  for  receiving 
payment  of  any  such  claim,  or  of  any  part  of 
share  thereof,  uiall  be  absolutely  null  and  void, 
unless  they  are  fredy  made  and  executed  in  the 
presence  of  at  least  two  attesting  witnesses, 
after  the  allowance  of  such  a  c^m.  tbe  ascer- 
tainment of  the  amount  due,  and  the  Issning  of 
a  warrant  for  the  payment  thereoL  Such 
transfers,  assignments  and  powers  nt  attorney 
must  recite  tbe  warrant  tor  payment  and  must 
be  acknowledged  by  tbe  person  making  than, 
before  an  officer  having  authority  to  take  ac- 
knowledgments of  deeds,  and  shall  he  certified  by 
the  officer:  and  it  most  appear  by  the  certifi- 
cate that  the  officer,  at  the  time  of  the  adinowl- 
edgmeat,  read  and  fully  ex^ained  the  transfer, 
assignment,  or  warrant  of  attorney  to  the  per* 
•Ml  acknowledging  the  same." 

It  is  also  claimed  that  the  heirs  at  law  of 
B.  M.  Lay,  Jr.,  are  now  estopped  to  claim 
tbe  funds  because  of  the  fact  that  R.  M. 
Lay,  Jr.,  In  his  lifetime  prosecuted  the  claim 
against  the  government  In  the  name  of  Mrs. 
Nancy  Lay;  that  he  made  affidavits  that 
Nancy  Lay  was  the  owner  of  the  daUn  and 
r^resented  to  and  contended  before  the 
Court  of  Claims  that  she  was  the  nnomdi- 
tlonal  ownn. 

The  second  ptOnt  presented  by  the  appeal 
is  the  validity  at  the  claim  of  SSng  ft  King 
and  Judge  Paul  B.  Jtdmaon,  mn  of  tbe  Mr, 
Jidinson  first  employed  as  attorney,  tor  a 
balance  of  30  per  coit  of  the  funds  as  at- 
torneys* fees.  The  contract  for  the  employ- 
ment of  the  attorneys  was  ^ecnted  In  writ- 
ing by  B.  M.  Lay,  Jr.,  as  the  lawful  admin- 
istrator of  Nancy  Lay,  and  after  his  death 
the  contract  was  renewed  by  R.  O.  Lay,  as 
administrator  de  bonis  non.  By  both  of 
these  contracts  the  attorneys  were  to  receive 
60  per  oeat,  of  the  amount  allowed  and  col- 
lected. It  Is  conceded  that  the  attorneys 
prosecuted  the  claim  wlOi  diligence  and 
ability,  but  recovery  was  doited  by  the 
learned  diancellor  because  ot  the  act  of  Con- 
gress quoted  In  part  above.  The  court  ab» 
held  that  R.  H.  Lay,  Jr..  and  his  heirs,  were 
estopped  to  claim  the  funds  notwithstanding 
the  gift  and  asslgnuient.  So  it  Is  that  the 
tacts  have  been  settled  by  the  chancellor, 


and  the  quesdons  yr^ewitftfl  to  us  are  purely 

questions  of  law. 

[1]  We  shall  first  discuss  and  dl^tose  of 
the  question  of  attorneys*  fees.  App^lants 
contoid  that  section  4  of  the  act  Is  uncon- 
stitutional and  v<^d,  being  In  derogatkm  of 
appellees'  liberty  of  contract  without  due 
process  of  law  and  operating  to  deprive  ai>- 
pellees  of  thtir  property  and  the  fruits  of 
tbeir  lawful  contract  without  due  process 
of  law.  It  Is  also  contended  that  tbe  attor- 
n^s,  who  are  appellants  herein,  have  an 
equitable  Hen  upon  the  funds  produced  by 
their  professional  labors  and  by  the  ex- 
penditure of  their  time  and  money.  It  is 
nowhere  shown  that  the  contract  made  with 
the  attorn^K  is  invalid,  although  the  con- 
tention is  made  that  the  amount  of  the  fee 
Is  unreasonable  and  that  the  contract  vio- 
lates section  4  of  the  act  ot  Congress  making 
the  appropriation.  If  the  administrator 
would  have  been  justified  In  paying  this 
claim  and  taking  credit  therefor,  then  the 
allowance  would  now  be  proper.  It  appears 
that  the  real  obstacle  In  the  way  of  tbe  al- 
lowance Is  the  act  of  Congress,  and  this 
brings  us  to  the  constitutloQaltty  of  tbls 
statute.  .Without  attempting  a  reasoned 
opinion  upMi  tUs  subject,  we  are  sadafied 
with  the  conclusions  reached  by  the  Su- 
preme Courts  of  Tennessee,  Kentucky,  and 
of  the  District  of  Columbia.  Section  4  of 
the  act  has  been  declared  unconstitutional  in 
the  following  cases:  Moyers  v.  Fahey,  43 
Wash.  Law  R^,  691;  Newman  v.  Moyers, 
45  Wash.  Law  Rep.  774;  Moyers  v.  Mem- 
phis, 135  Tenn.  263,  186  S.  W.  105;  Bla<*  v. 
O  Hara,  175  Ky.  623,  IM  8.  W.  811.  The 
same  result  has  been  reached  by  certain  oth- 
er courts  of  original  Jurisdiction.  In  New- 
man V.  Moyers  and  Consaul,  supra,  the  <>)urt 
of  Appeals  of  the  District  of  Columbia  ob- 
served In  a  case  dealing  with  the  Identical 
question-: 

"When  Congress  attempted  to  reduce  the  fee 
called  for  by  plaindffii*  contract,  it  amounted  to 
taking  their  property,  due  them  under  a  private 
vahd  ocmtract^  and  sanding  it  over  to  another. 
If  this  is  not  deprivatira  of  liberty  and  prop- 
erty without  due  process  of  law,  it  would  be  diffi- 
cult to  conceive  of  a  cose  where  the  iohlbition 
of  the  Constitution  wonld  apply.  *  *  *  It  is 
difficult  to  conceive  of  a  more  dangerous  or  tyr^ 
anniral  system  at  govOTtnent  than  that  which 
would  lo^cally  spring  into  existence  If  the  legis- 
lative fiat  were  held  to  be  Buprem&" 

In  the  case  of  Black  t.  O'Hara,  dedded 

May  15,  1917,  the  Kentucky  court  said: 

"Congress  was  without  power  to  dictate,  upon 
the  one  band,  how  tbe  claimant  should  enjoy  or 
use  his  property,  when  reduced  to  possession,  or, 
upon  the  other  band,  to  deprive  appellant's  tes- 
tator, arbitrarily  rind  without  due  process,  of 
his  property  rights  in  his  coatracL  oecause  to 
do  either  would  violate  tbe  Fifth  and  Ffturteenth 
Amendments  to  the  Constitution,  which  provide 
thqt  no  persoc  iholl  be  deprived  ot  life,  liberty, 
or  property  without  due  process  of  law.  •  •  • 
The  considered  provision  of  the  act  was  not  on 
exercise  of  either  an  express  or  implied  iwwer  of 
Congress,  and  was  In  ocmtravoitiMi  of  a  oonsti- 
tutional  guaranty.** 
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n  Xbe  obsemtloiu  uC  tbe  Supraae 
Coart  at  the  United  Statea  in  tbe  jcaae  of 
Allgeyer  t.  Louisiana,  165  U.  S.  578,  17  Bup. 
Ct.  427,  41  Ia  £d.  832,  defining  the  meaning 
of  the  word  ^tOoectr"  aa  employed  In  the 
federal  Constltntifai,  are  perttaunt  to  tbe 
present  Inquiry.  Hie  validity  of  ctmtlngmt 
fee  contracts  has  becai  npheld  by  our  courts, 
state  and  federal. 

As  to  tbe  reaaonaUouBB  at  ttie  fte^  tliere 
la  nothing  In  tbe  ncord  to  show  Chat  tbe  at 
lowance  would  be  ezoeaslTe.  The  ammint  of 
the  fee  was  satlatectory  to  R.  M.  Lay,  Jr. 
The  himself  entered  Into  the  written  con- 
tract ;  and,  under  tbe  view  whidi  we  enter- 
tain of  the  other  point  argned,  we  do  not 
flilnk  aivelleeB  ore  in  position  to  question 
the  amoont  We  conclude  Hwrefme  that 
tbe  attorneys  are  oitltled  to  their  balanoa 
at  30  pn  cent.  In  accordance  wlQi  tbe  terms 
of  the  written  contract 

(4,  S]  As  between  the  parties  to  this  suit, 
the  rival  daimants  <rf  the  net  funds,  after 
attorneys'  fees  and  expcaiaes  hare  been  paid, 
we  c(Hiclnde  that  the  bdlra  at  law  of  B.  M. 
Lay,  Jr.,  should  recover.  We  repeat  that  fbe 
dumcellor  found  as  a  fact  that  Nancy  Lay 
in  her  lifetime  assigned  and  tnuutferred  her 
interest  In  the  claim  to  E.  M.  Lay,  Jr.  We 
assume  that  he  was  fully  warranted  by  the 
testiuMmy  in  so' finding.  Tbe  federal  statute 
r^ering  null  and  v(AA  all  transfers  and  as- 
dgunents  ot  a  dalm  against  the  United 
States  prior  to  fbe  time  sndi  Claim  is  al- 
lowed and  warrant  Issued  thertfor  la  not 
ecntnflllng  as  betweoi  appdiants  and  appd- 
lees.  As  stated  1^  our  own  orart  In  Fewdl 
V.  American  Surety  Ok,  80  Miss.  78^  28 
South.  756,  92  Am.  St.  Bep.  62S: 

"The  United  States  ia  not  interested  in  this 
litigation.  Tlie  contract  was  fully  executed  bo 
far  as  the  Bovemmait  waa  omoemed.  *  *  * 
Tbe  paimaiy  purpose  of  these  aUtntas  la  to 
iirotect  the  govermnent,  and  they  cannot  be  re- 
lied upon  for  protection  by  parties  idtuated  as 
the  appellees  are"— oitiDg  Goodman  v.  Niblack, 
102  U.  S.  556,  26  L.  Ed.  229;  Bailey  v.  Unit- 
ed States:,  109  U.  S.  432.  3  Sop.  Ct  272.  27 
L  Ed.  988 :  Hobbs  v.  McLean,  U7  U.  S.  667, 
6  Sop.  Ct  870,  29  L.  Ed.  940;  Freedman'a  Sav- 
inca  Co.  v.  Shepherd,  127  U.  S.  494,  8  Sup.  Ct. 
12S0.  32  L.  Ed.  163;  York  v.  Conde,  147  N.  X. 
4S&  42  N.  B.  laS,  apprvred  in  168  U.  S.  642. 
18  Sup.  Ct  284,  &  L.  Ed.  611. 

All  of  these  aathorities  are  In  point  and 
have  been  ref<OTed  to  with  ai^iroval  by  our 
own  court  They  settle  the  question  that  the 
federal  statute  has  no  application  between 
the  contestiug  claimants  of  the  funds,  the 
United  States  govHiiment  being  in  no  way 
a  party  or  intavated  in  the  result  See,  also, 
Burnett  v.  Ifoyor  and  Aldermen  of  Jersey 
City,  31  N.  J.  Bd.  341;  Hawea  &  Co.  t.  Trigg, 
110  Va,  IfES,  65  S.  538;  Farmers'  National 
Bank  V.  Boblnson,  53  Pac.  7621 ;  jemeRon  t. 
Osbom,  155  Mass.  207,  20  N.  B.  620.  The  pri- 
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mary  oli;|ect  of  the  statute  was  to  prevcsit 
fraud  against  tlie  United  SUtes,  and  the 
govenmient  can  almys  rely  iq?oa  the  stat- 
ute in  any  case  vhere  It  is  Erectly  interest- 
ed. Here  tbe  govemmoit  has  allowed  the 
datm,  made  an  approprlatioQ  tlmefor,  and 
fnllf  paid  tbe  Judgment  rendered  1^  the 
Court  of  Claims.  The  funds  are  now  under 
the  Jurisdiction  of  our  state  court,  and  the 
equitable  and  legal  rls^ts  of  tbe  parties  must 
fovem.  We  do  not  think  Uie  «n>«ilants  are 
estopped  to  claim  the  funds.  Our  court  has 
many  times  declared  the  wwRntlal  ^ementa 
of  eatppp^  Tbere  is  no  showing  whatever 
that  tbe  mere  presmtatlfn.of  this  <daim« 
first  in  the  name  of  Mrs.  Nancy  lAy,  and 
thereafter  in  the  name  of  her  administrator, 
prejudiced  the  rif^ts  of  appellees  In  any 
mannOT  ot  to  any  extent  Xhe  position  as- 
sumed by  R.  M.  Lay,  Jr.,  in  bis  lifetime,  did 
not  cause  appelleee  to  change  their  position 
to  their  bnrt  or  toJniy  and  did  not  operate 
to  deprive  them  of  any  of  their  rights.  If 
there  was  a  valid  tdalm,  it  was  to  the  in^ 
terest  of  all  .parties  conowned  to  have  that 
claim  prosecuted  and  allowed.  This  B.  M. 
lAy,  Jr.,  did.  Now  that  Uie  dalm  has  been 
pald«  tbe  aoie  question  before  us  is  one  of 
real  ownership,  and  in  answering  this  ques- 
tion the  equitable  and  legal  rights  of  the 
parties,  unaffected  by  federal  statute,  must 
govern. 

The  facts  being  settled,  there  is  no  occa^ 
sdon  to  remand  this  cause  for  farther  pro- 
ceedings. We  direct  that  decree  be  entered 
bore  dismissing  tbe  bill  et  convlalnt  ex- 
hibited by  appdlees;  that  the  cross-blU  of 
appellants  be  sustained;  that  the  attonuvs. 
King  &  King  and  Paul  B.  Johnson,  be  glvoi 
a  decree  for  tbe  balance  of  their  Attame^ 
fees;  that  the  costs  of  this  appeal  be  paid  out 
of  any  moneys  now  In  the  hands  of  the  ad- 
ministrator; and  that  the  net  proceeds  of 
the  fund  In  question  be  paid  oyec  to  the  belra 
at  law  of  CL  M.  Lay,  Jr.,  in  accordance  with 
the  views  expressed  in  this  opinion. 

Bevmed,  and  decree  here  for  appellants. 


CURBY,  Acting  Chief  of  Police,  v.  OSBORNE. 
(Supreme  Court  of  Florida.    Jane  25,  1918.) 
(apOalnu  ftv  OonrtJ 

CABBIEB8    «»U  —  Bxatn.ATZ01V  OF  JlTHST 

Bus. 

Under  its  general  welfare  powers  the  city 
adopted  an  ordinance  containing  the  following; 
"It  shall  be  unlawful  for  any  jitoey  bos  opera- 
tor or  owner  to  take  on  or  discharKe  passengers 
upon  or  along,  or  within  seven  hundred  feet  of 
any  street  avenue  or  highway  in  the  city  of 
Miami,  which  is  now  or  may  hereafter  be  trav- 
ersed by  street  car  tracks  over  which  street 
car  service  ia  maintained.  Provided,  however, 
that  psseengers  taken  on  at  points  more  than 
seven  hundred  feet  distance  from  street  ciir 
tracks  may  be  dischai^ed  at  aay  point  and  pro- 
vided further  that  passengers  boarding  any  Jit- 
ney bus  within  less  than  seven  hundred  feet  of 
any  street  car  tracks  shall  not  be  discharged  at 
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aD7  point  nearer  than  seren  hundred  feet  U 
any  atreet  car  tracks."  Held,  tbat  the  qooted 
proTiBi<Mi  of  the  ordinance  forbids  the  use  of 
jitneys  by  the  public  in  certain  streets  or  aec- 
tioDs  of  the  city  without  any  basis  therefor  in 
matters  nffectine  public  safety,  health,  morals, 
or  welfare;  and  that  it  to  Uerefore  arbitrary 
and  nnreaaMiaUe  and  oonaaQnently  inTalid. 

I&Tor  to  (Srcalt  Gonrt,  Dade  Goimtj;  B. 
Flem  Brannli^,  Jodie. 

Habeas  corpna  proceeding  O.  B,  Osborne 
against  W.  &  Curry,  AcUng  Chl^  of  Police 
of  tbe  City  of  Miami,  Fla.  PMltloikw  dis- 
charged, and  tbe  Chief  ot  Police  brings  error. 
Afflrmed. 

Seev  also.  7T  Sontb.  919. 

John  0.  Gramllng  and  Wm.  P.  Smith, 
both  of  Miami,  for  plaintiff  in  error.  At- 
kinson &  Sardine  and  Bart  A.  RIl^,  all  of 
Uiaml,  for  defWdant  in  error. 

WHITFIBU),  J.  Oj^rne  presnntod  to  tbe 
drcnlt  Jndge  a  petition  allegU^  that  be  was 
nnlawfally  Imprisoned  by  vlrtne  of  a  warrant 
Issued  from  the  municipal  court  of  the  city  of 
Miami  alleging  tbat  tbe  petitioner,  an  op- 
erator of  a  Jitney  bus.  on  October  24.  1917, 
Tl<^ted  sectltm  6  of  Ordinance  286  of  said 
city.  1^  "then  and  there  taking  on  a  passenger 
upon  and  along  Twelfth  street,  said  street 
now  being  travmed  by  street  car  tnu&s  over 
whltb  street  car  serrtce  Is  maintained,  and 
within  seven  hundred  feet  of  said  street  car 
tradtv^  and  did  tb&reaf^  dlscfaai^  tbe  said 
passei^n  upon  and  along  Twelfth  street, 
said  street  now  being  traversed  by  Street  car 
tracks  o^*er  which  street  car  service  is  main- 
tained, and  within  seven  hundred  feet  of  said 
street  car  tracks,  contrary  to  and  against  the 
ordinance";  that  the  Imptlsonm^t  Is  illegal 
because,  among  other  reasons,  tbe  ordinance 
Is  unjust,  arbitrary,  and  unreascmable.  A 
writ  of  habeas  corpus  was  Issued. 

By  return  the  offlcer  sets  up  that  tbe  peti- 
tioner is  held  "by  virtue  of  a  warrant  and  af- 
fidavit of  complaint  Issued  out  of  tbe  munici- 
pal court  of  the  dty  of  Miami,  a  true  coi^ 
whereof  is  attached  to  the  petition  for  writ 
of  habeas  coii>us." 

The  court  discharged  tbe  petitioner  and  al- 
lowed a  writ  of  error  which  was  taken  by 
the  officer  under  tbe  statute.  Section  2257, 
Gen.  Stats.  1906,  Complied  Iaws  1914; 
I'ounds  r.  Darling,  75  Ela.  — ,  Tt  South. 
666;  Hardee  v.  Brown,  56  Fla.  877.  47  South. 
834. 

Section  6  of  the  ordinance  referred  to  Is  as 

follows: 

"It  shall  be  oolawfol  for  any  jitney  bus  op- 
erator or  ownn*  to  take  oa  or  discbarge  pes- 
sengers  upon  or  along,  or  within  seven  hundred 
feet  of  any  street,  avenue  or  bighwaT  in  ttie 
city  of  Miami,  which  is  now  or  may  hereafter 
be  traversed  by  street  car  tracks  over  whidi 
atreet  car  service  is  maintained.  Provided, 
however,  that  passengers  taken  on  at  ptrints  more 
than  seven  hundred  feet  distance  irom  street 
car  tracks  may  be  dischai^ed  at  any  point  and 
provided  further  that  passengers  boarding  any 
jitney  bus  within  less  ttian  seven  hundred  feet 
of  any  street  car  tracks  sliall  not  be  disdiarged 


at  any  point  nearer  tiian  seven  hundred  feet  cf 
any  str^t  car  tra^ai" 

There  ai^>eBrs  to  be  no  statute  or  provi- 
sion of  the  dty  charter  expressly  authorizing 
tbe  regulations  nnitained  in  tbe  quoted  sec- 
tion 6  of  Ordinance  236  of  the  City  of  Miami, 
but  the  dty  Is  given  power  "to  pass  all  or- 
dinances necessary  to  the  health,  convenience 
comfort  and  safety  of  the  dtlzens,"  and  also 
Is  given  "power  to  do  and  perform -all  things 
neceesary  for  the  government  of  the  dty  not 
inconsistent  with  the  Constltutl<»  and  laws 
of  the  United  States,  the  Goostitutlon  of  the 
state  of  Florida  and  the  terms  and  provisions 
of  this  act"  Section  27,  c.  6724,  Acts  of  1913. 

"A  munidpal  ordinance  of  a  regulatory  nature, 
in  contravention  ot  the  natural  rights  ot  indi- 
viduals^ enacted  under  general  charter  powers 
ia  not  only  required  to  be  constitutional,  but  it 
must  be  reasonable  as  well;  that  is,  the  court 
before  wfaidi  it  is  brought  must  be  able  to  see 
that  it  will  tend  to  raomote  the  put4ic  health, 
nuMrals,  safety  or  welure;  tbat  the  means  ad<9C- 
ed  are  adapted  to  that  end,  and  that  it  is  impar- 
tial in  op^tion  and  not  unduly  (^prcs^ve  up- 
on individuals."  19  R.  &  U  806,  and  author- 
ities there  dted. 

In  this  case  the  quoted  provlslcm  of  the  or- 
dinance adopted  under  general  welfare  pow- 
ers of  the  dty  Is  obviously  not  designed  to 
exclude  Jitney  service  from  certain  streets 
for  safety,  sanitary,  or  other  reasons  involv- 
ing the  public  welfare,  but  its  manifest  pur- 
pose and  effect  are  to  curtail  tbe  use  of  Jit- 
neys where  they  will  compete  with  street 
cars ;  and  in  accomplishing  this  object  the 
public  are  unreasonably  deprived  of  the  use 
of  Jitneys  In  streets  from  which  they  are 
thus  arbitrarily  excluded.  Even  if  tbe  quoted 
sedlon  of  the  ordinance  is  not  invalid  as 
tending  to  produce  aud  promote  a  monopoly 
for  the  street  cars,  it  forbids  the  use  of  Jit- 
neys by  the  public  In  certain  streets  or  sec- 
tions of  tbe  dty  without  any  basis  therefor  In 
matters  affecting  public  safety,  health,  mor- 
als, or  welfare;  it  is  therefore  arMtrary  and 
unreasonable,  and  consequently  invalid. 

Judgment  affirmed. 

BROWNE,  C.  J.,  and  TAYLOR,  BLUS. 
and  WBST,  JJ.,  concur. 


HOODT  et  al.  T.  STATBi 
(Supreme  Court  of  Florida.    June  18.  191S.) 

(SvOabu*  &y  the  Court.) 
1.  Laocekt  «=»55  —  EviDSNoa  —  Sum- 

CIENCT. 

Where  the  only  evidence  of  the  guilt  of  per- 
sons diarged  with  larceny  is  that  they  were  out 
hunting  in  the  vicinity  where  the  remains  of  a 
dead  animal  of  the  bovine  species  were  found, 
from  which  most  o£  tbe  meat  had  been  taken, 
and  that  one  of  tbe  defendants  had  some  beef 
in  his  lunch  bucket,  and  one  of  them  bad  beef 
for  dinner,  several  days  thereafter,  and  there 
ia  no  proof  of  the  ownership  of  the  aniaiai  al- 
leged to  have  been  stoleB,  and  none  that  any- 
body had  lost  one,  the  evidence  Wis  to  make 
out  tbe  offense  charged. 


^aFOt  other  cases  see  saiiM  tople  and  KBY-NUUBBB  in  aU  Key-NunlMrsd  OImU  and  Ii^saes 
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2.  Cammx.  Law  «=9llB9C9  —  Appeal  — 

Where  there  is  no  substantial  eridence  upoo 
which  to  find  a  verdict  oi  goilty,  the  judgment 
will  be  reversed. 

Error  to  Circuit  Court,  Lafayette  County; 
H.  P.  Hwne,  Judge. 

Bye  Moody  aod  another  were  conrleted  of 
larceny,  and  they  bring  error.  Berersed. 

W.  P.  Gbavous,  of  Mayo,  for  plaintiffs  In 
error.  Tan  C.  Swearlngen,  Atty.  Oen.,  and 
C.  O.  Andrews,  Asst.  Atty.  Geo.,  for  the 
State. 

BROWNER  a  J.  Rye  Moody  end  Hamp 
Herring,  convicted  In  the  drcnit  court  (tf 
Lafayette  county  for  tbe  larceny  of  an  ani- 
mal of  the  boTlae  species,  being  «ither  a 
cow,  vr  a  helfw,  or  a  steer,  or  a  bull,  seek 
reversal  hen  on  writ  of  error. 

Motions  to  qua^  the  Indictment,  In  arrest 
of  judgment,  and  for  a  new  trial  were  orer- 
mled,  and  these  rulings,  tt^ther  with  mat- 
ters connected  with  the  Introduction  of  tes* 
tlmony,  are  assigned  as  erron.  As  the  judg- 
ment win  have  to  be  reversed  on  the  Insuffi- 
ciency of  the  testimony,  there  la  no  necessity 
to  consider  all  the  asaignments. 

[1,  2]  Among  other  grounds,  the  motion  for 
a  new  trial  attacked  the  vwdict  because  of 
tile  iDsofllclency  of  tlie  evidence  to  support  a 
verdict  of  guilt?.  Tbe  undisputed  testimwiy 
is  that  these  defuidanta  were  seen  with  guns 
about  five  or  six  miles  from  thdr  home  on 
Wednesday  of  a  certain  week ;  on  the  follow- 
ing Mtmday  there  was  found  In  a  iwnd  aosae 
twnes  of  an  animal  of  Hie  bovine  species, 
from  which  most  of  the  meat  had  been  cat 
off.  The  bockbone,  ribs,  head,  and  hoob 
were  not  there,  and  there  was  no  testlmwiy 
about  the  hide.  None  of  these  parts  of  the 
animal  was  found  in  the  possession  of  either 
of  the  d^endants.  The  day  after  they  went 
banting  one  of  than  had  meat  of  eome  kind 
In  his  dinner  pail,  and  gave  a  piece  to  one  of 
the  state's  witnesses,  who  was  unable  to  say 
whether  it  was  beef  or  vutlson.  Another 
witness  also  ate  some  meat  from  the  dinner 
pall  of  one  of  the  defendants  and  testified 
that  it  was  beef.  Two  witnesses  testified 
to  having  eaten  beef  In  the  home  of  one  of 
the  defendants  on  the  Sunday  after  the  re- 
mains of  the  dead  cow  were  found  in  the 
IKHid,  The  defendants  told  two  or  three 
persons  that  they  bad  killed  a  deer.  There 
was  no  proof  that  anybody  had  lost  an  ani- 
mal of  the  bovine  8i>ecies,  nor  was  there  any 
proof  of  the  ownership  of  the  animal  alleged 
to  have  been  stolen,  and  the  absence  of  the 
head,  hide,  hoofs,  hackbone,  and  ribs  of  the 
animal  found  in  the  pond  Is  unexplained. 

The  facts  upon  wtiich  these  defendants 
were  convicted  are  that  they  went  hunting 
I  on  Wednesday,  that  the  remains  of  a  dead 
yearling  or  small  two  year  old  calf  were 
found  on  the  following  MMday,  that  on  the 


day  after  th^  went  hunting  one  of  them 
had  some  beef  In  his  dinner  poll,  and  on  the 
following  Sunday  oae  of  them  bad  beef  for 
dinner. 

,  Under  this  testimony  any  person  or  any 
number  of  persons  who  went  hunting  tour 
or  five  days  befbre  the  dead  animal  was 
found,  and  who  had  beef  for  dlnnw  on  two 
Intervening  occasions  could  aa  well  have 
been  convicted  of  this  <^ense.  We  think 
the  testlmimy  failed  to  show  that  a  larceny 
had  been  committed,  or  that  either  of  these 
parties  were  guUty  of  the  offmse. 
The  judgment  Is  reversed. 


TAYLOR,  WHITFIELD,  ELLIS,  and 
WEST,  JJ,  concur. 


DISSTON  et  al.  V.  BOARD  OP  TRUSTEES 
OF  INTERNAL  TMPROVE^MENT  FUND 
or  FLORIDA  et  al. 

(Supreme  Court  of  Florida.     May  7.  1018. 
Rehearing  Denied  June  20,  1918.) 

(ByUahuk  by  fA«  Cowi.) 

1.  Statdtes  ^105(2)— Subject  and  Title 
— CONSTrrDTIONAI,  Provisioks. 

The  provision  in  article  3,  j  IG,  of  the  Con- 
stitution in  relation  to  what  shall  be  expressed 
in  the  title  of  a  bill,  is  mandatory,  and  should 
be  Btrictly  construed  in  all  cases  within  the 
mischiefs  intended  to  he  arrested. 

2.  TBDsre    «»11(1)— Invalid  Enactment— 
Tbubt  Aobbeuent. 

A  contract  entered  into  for  the  purpose  of 
carrying  out  the  provisims  of  a  void  enactment 
of  the  Legislature  cannot  be  the  baris  of  a  trust 
agreement. 

8.  Statutes    «s»1]  2— Subject  axd  Title— 

EbCTENDINO  FbANCHISE. 

The  title  "an  act  to  enlarge  and  extend  the 
franchises  of  St.  Cloud  Sugar  Belt  Itnilway 
Company"  (Acts  1889,  c.  8906)  is  not  sufficient- 
ly broad  to  carry  a  grant  of  8,840  acres  per 
mile  of  the  public  lands  of  the  state,  and  there 
is  nothing  in  this  title  to  apprise  the  Legisla- 
ture and  the  people  that  the  act  contained  a 
land  grant  different  from  that  provided  for  by 
the  act  of  1879,  and  such  grant,  not  being  with- 
in the  subject  expressed  in  the  title,  is  void 

(AMUional  Sylbbw*  By  Sditwial  Staff.) 
4.  PuBMC  Lands    <8=»70— Railroad  Grant 

BP  AHA  TB  iVCT 

AcU  1889,  c.  3996,  pnrporthig  to  be  enacted 
to  enlarge  and  extend  the  franchises  of  a  rjoil- 
way  company,  and  by  sections  5  and  0  grant- 
ing it  3,840  acres  per  mite  to  aid  in  its  con- 
Btructioa  to  be  taken  from  certain  Bectious,  and 
locating  any  deficiency  lands,  though  there  had 
be^  so  lands  within  the  area  designated  la  the 
general  land  grant  of  1879  to  railroads,  did 
not  merely  confirm  a  prior  Jpgislative  grant  but 
was  a  new  and  additional  land  ^ant  and  not 
a  mere  extension  of  the  limits  within  which  it 
could  obtain  its  lands,  and  was  a  separate  grant 
independent  of  its  franchise. 

Appeal  from  Circuit  Court,  Leon  County; 
R  C.  Love,  Judge. 

Suit  by  HeaTy  Dlsston  and  others  aKalnst 
the  Board  of  Trustees  of  the  Internal  Ini- 
proveuient  Fund  of  the  State  of  Florida  and 


>Vor  oUur  cssm      ssom  to^  and  XSIT-NUHBBR  in  all  Kay-NumlMrsd  plgssts  and  laflexM 
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othen.  "Damrren  svstalnedt  Ml!  dlBmUised, 

and  complainants  ap[)eal.  Atflrmed. 

Arthur  F.  Odlin,  of  Arcadia,  and  N.  B.  K. 
PetUngill  and  T.  M.  Sbackleford.  Sr.,  both 
of  Taiapa,  for  appellants.  T.  F.  West,  Att7. 
Geo.,  Glenn  T^ell.  of  SumtervUle,  E.  J. 
L'Engle,  of  Jacksonville,  W.  W.  Dewhurst, 
of  St.  Augustine,  and  W.  S.  Jennings,  S.  B. 
Jennings,  and  B.  Franklin  Brans,  all  of 
JacksoDTllle,  for  appellees. 

BROWNTE,  a  3.  Henry  Dlsston  and 
others,  who  claim  59,136  acres  of  the  public 
lan<&  of  Florida  by  virtue  of  conveyance 
from  the  St.  Cloud  Sugar  Belt  Railway  Com- 
pany, brought  suit  In  equity  to  require  the 
board  of  trustees  of  the  internal  improve- 
ment fund  to  convey  such  acreage  of  lands 
to  them.  Donurrers  to  the  bill  were  sus- 
tained, the  bill  dismissed,  and  the  complain- 
ants appealed. 

l^e  appellants  claim  that  their  predeces- 
sors In  title  derived  their  right  to  the  lands 
through  two  sources,  one  by  virtue  of  chap- 
ter 3996,  I^aws  of  Florida,  act  of  May  31, 
1889,  and  the  other  by  virtue  of  a  letter  from 
the  Atlantic  &  Gulf  Coast  Canal  &  Okeecho- 
bee Land  Company  to  the  board  of  trustees 
of  the  internal  improvement  fund  and  resolu- 
tions of  the  board  in  relation  thereto,  which 
they  dalm  created  a  trust  in  favor  of  tlie 
St  Cloud  Sugar  Belt  Railway  Company. 

In  the  discussion  of  the  sources  of  app^- 
lants'  claim,  the  essential  facts  with  regard 
to  each  will  appear,  and  it  would  not  be 
helpful  to  set  the  bill  out  in  full  or  attonpt 
to  give  a  synopsis  of  it 

Hie  bill  alleges  that  the  St.  Cloud  Sugar 
Belt  Ballway  Cbmpany  was  organised  and 
Incorporated  in  September,  1888,  under  the 
general  law  for  the  incorporation  of  rail- 
roads and  canals,  "whereby  there  was  grant- 
ed to  any  railroad  company  incorporated  un- 
der title  law  the  alternate  sections  within 
six  miles  on  each  side  of  sudi  lines  of  rail- 
road as  might  be  constructed  In  accordance 
with  plans  and  speciflcatiwis  agreed  upon 
between  said  board  of  trustees  and  the 
directors  of  such  railroad  company,  with 
the  privilege  of  making  up  any  deficiency 
In  QiuDtlty  of  sncb  lands  fnxn  the  like  al- 
teroate  sections  within  twait7  miles  ot  sach 
lines." 

On  the  31st  of  May,  1S89,  the  Leglsl  store 
passed  an  act  (chapter  S996,  Laws  of  Flori- 
da) entitled  "An  act  to  enlarge  and  extend 
thv  franchises  of  St  Cloud  Sugar  Belt  Rail- 
way Company."  Sectfon  5  of  the  act  Is,  in 
part  as  follows: 

"That  to  aid  In  the  construction  of  said  road, 
the  state  of  Florida  hereby  grants  to  this  com- 
pany thirty-eight  hundred  and  forty  acres  per 
mile  of  the  lands  granted  to  the  state  of  Flonda 
by  the  United  States  under  act  of  Congress  of 
September  28,  1850,  to  be  taken  from  alternate 
sections  lyi^ig  on  each  side  within  six  miles  of 
the  line  of  said  railway ;  provided,  said  com- 
pany shall  comply  with  the  proTisiona  of  the 
act  mtitled  aa  act  to  provide  for  and  encourage 
«i  Ubwal  BystOB  oC  utemal  improvements  m 


this  state,  approred  January  6,  180B,  and  fhs 
omendmentB  uiereto,  as  to  uie  manner  of  con- 
structing said  reflroad.  That  any  defidency  of 
such  lands  lying  along  and  within  the  distance 
aforesaid  of  the  said  line  of  railroad,  hdd  by 
the  state  of  FIoridB.  to  make  op  the  onmber  of 
acres  indnded  itf  Uie  above  grant  to  the  said 
company  shall  be  tak^  from  any  lands  owned 
by  toe  state  or  that  may  hereafter  accrue  to  the 
state  of  Florida  and  wbitii  are  not  appropriated 
to  other  existing  corporations." 

The  first  part  of  this  section  Is  a  reitera- 
tion of  the  general  land  grant  to  railroads 
constructed  In  Florida,  prorfdcd  for  by  the 
amendment  In  1879  (I^ws  1879,  c.  3166)  of 
section  26  of  the  Act  of  1874  (laws  1874. 
c.  1967),  which  is  not  necessary  to  set  out 
here.  Hie  record  does  not  disclose  whether 
at  the  time  of  the  passage  of  the  act  of  1889 
there  were  any  public  lands  which  this  rail- 
road could  rec^ve  under  the  general  land 
grant  acts,  bnt  two  years  thereafter,  and 
before  any  lands  had  been  allotted  to  the 
railway  company,  the  Comnflssloner  of  Agri- 
culture reported  to  the  trustees  of  the  Inter- 
nal Improvement  fund  that  there  were  no 
unappropriated  lands  within  six  miles  of  the 
portion  of  the  railway  which  had  been  com- 
pleted at  that  time.  This  c<mditloa  was 
no  doubt  known  to  the  L^slatare  when  the 
act  of  1889  was  passed,  the  purpose  ot  wtiich, 
among  others,  was  to  grant  to  the  railroad 
the  quota  of  lands  to  which  it  would  have 
been  entitled  under  the  genial  land  grant 
acts,  If  there  had  been  any  available  for 
that  purpose,  and  section  5  of  chapter  3996 
contains  a  full  and  complete  land  grant  to 
the  St.  Cloud  Sugar  B^t  Railway  Company. 
As  there  were  no  lands  within  the  area  des- 
ignated in  the  general  land  grant  In  the  act 
of  1879,  the  railway  could  reo^ve  n<me  ex- 
cept     another  legislative  grant 

[1 , 4]  It  is  argued  by  the  appellant  that 
the  grant  contained  In  sections  5  and  6  of 
the  act  is  not  a  new  or  additional  land  grant 
but  merely  an  extension  of  the  limits  within 
whidi  it  could  obtain  Its  lands.  We  cannot 
accept  that  contention.  The  railroad  incor- 
poration act  of  1879  uoder  wtddi  the  St. 
Cload  Sugar  Belt  Railway  Company  was  in- 
corporated entitled  it  to  lands  within  a  cer- 
tain designated  area  and  beyond  that  area 
it  had  DO  rli^t  or  daim  to  any  lands  what- 
soever. If  there  were  no  lands  within  the 
designated  area,  the  board  of  trustees  of  the 
internal  Improrement  fund  could  not  con- 
vey any  to  them  without  legislative  auttkor- 
ity.  TtOa  antborl^.  the  act  itf  1880  aonght 
to  give. 

It  cannot  be  successfnlly  «mtended  that 
the  act  of  1889  merely  confirmed  a  prior 
legislative  grant  The  lands  granted  by  the 
act  of  1879  were  contained  within  well-des- 
ignated areas^  and,  If  there  were  no  lands 
in  sudi  areas,  the  legislative  grant  was  in- 
effecUve  for  want  of  Anything  tor  it  to  be  ^ 
<H)eraUve  upon.  It  b^ng  quUe  <dear  that 
the  act  of  18^  so^^t  to  make  a  grant  ot 
lands  to  the  St  Cloud  Sugar  Bdt  Ballway 
Oou4)any  not  theretoAwa  provided  for  or 
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totboilied  by  law,  the  qoestltMi  for  us  to  de- 1 
termtoe  la  whetber  the  Leclslature  ezodsed  ] 
Its  power  in  this  respect  In  accordance  with  j 
or  In  Tic^tlon  of  the  OonsUtation.  After 
very  careful  consideration  we  are  satisfied 
tbat  the  Utle  of  this  act  Is  not  sufficiently  i 
iMYnd  to  embrace  snch  a  grant,  and  in  that ; 
reapect  It  is  violative  of  article  3,  f  16,  of  oar 
CoQStltntloD,  which  provides  that: 

"£adi  law  enacted  in  the  Lefiiiattire  shall 
embrace  bat  one  subject  and  matter  properly 
connected  therewith,  which  subject  shall  be 
briefiy  expressed  In  the  title." 

It  is  well  settled  in  this  state  that  this 
provision  of  the  Constitution  is  niaDdatory 
tod  should  be  strictly  construed  in  all  ctiaes 
coining  virlthin  the  mischiefs  Intended  by  it 
to  be  arrested.  State  ex  rel.  Attorney  Gen- 
eral V.  Biims,  38  ITla.  867,  21  South.  290. 

[3]  In  the  case  of  Wade  t.  Atlantic  Lum- 
ber Co.,  SI  Fla.  628,  41  South.  72,  the  same 
question  as  Is  here  Involved  Is  discussed  by 
Ur.  Justice  Cockrell,  and  we  fully  agree  with 
the  views  expressed  and  conclusion  reached 
in  that  case,  which  we  think  are  convincing. 
Hie  title  of  the  act  in  the  Wade  Case  was 
"An  act  to  Incorporate  the  Atlantic,  Suwan- 
Bee  Hlver  &  Gulf  Railway,"  and  the  tlUe  of 
the  act  that  we  are  considering  Is  "to  en- 
large and  extend  the  franchise  of  the  St 
Cloud  Sugar  Belt  Railway  Company*."  The 
former  gav«  certain  franchises;  the  latter 
enlarged  and  extended  them.  An  act  incor- 
porating a  railway  whereby  It  Is  granted 
certain  franchises  is  so  dose  in  meaning  and 
purpose  to  one  whldi  enlarges  and  extends 
them  as  to  make  the  two  almost  IdentlcaL 
The  purpose  of  the  CMistitutional  provision 
which  requires  the  subject  of  a  law  to  be 
briefly  expressed  In  the  title  Is  to  apprise 
the  Legislature  and  the  people  In  a  general 
way  of  the  purposes  of  the  act  This  the 
title  did  not  d<^  and  no  <Hie  reading  It  would 
for  a  moment  suppose  that  It  contained  this 
large  grant  of  the  public  lands  of  Florida. 

It  is  strongly  argued  by  the  appellant  that, 
If  we  hold  that  the  act  of  1SS9  contained  an 
additional  land  grant  and  was  not  a  mere 
extension  of  the  general  land  grant  contained 
in  the  act  of  1879  that  the  tiUe  is  suffldenUy 
broad  to  cover  an  additional  grant  because 
as  the  St  Cloud  Sugar  Belt  Railway  Compa- 
ny had  a  charter  or  franchise  "Including  the 
right  to  acquire  land  from  the  state,"  that  an 
act  to  "enlarge  and  extend  Its  franchises" 
would  reasonably  include  an  enlargement  of 
Its  right  to  acquire  such  land  as  one  of  Its 
franchises. 

The  right  of  a  railroad  cori>oratlon  to  "ac- 
qatre  land  from  the  state"  by  purchase  may 
flow  from  its  franchise,  but  we  take  it  that 
counsel  does  not  mean  this,  but  rather  the 
"^ht  to  acquire  land  from  the  state"  as  a 
grant  in  aid  of  Its  construction  as  provided 
for  In  the  act  of  1879.  The  right  to  acquire 
lands  from  the  state  by  purchase  Is  a  differ- 
ent right  from  that  of  a  railroad  to  receive 
from  the  state  a  grant  of  lands  la  aid  of  Its 


oonstructlML  ^e  one  may  flow  from  its 
franchise;  the  other  can  only  be  derived 
fnmi  a  legislative  grant.  The  franchise  of 
the  St  Cloud  Sugar  Belt  Railway  carried 
with  it  no  right  to  acquire  any  of  the  public 
lands  of  Florida  not  derived  from  {he  act  of 
1879,  and  as  to  that  its  right  was  restricted 
within  a  definitely  described  area.  As  Its 
franchise  gave  It  no  right  to  acquire  any  of 
the  public  lands  of  Florida  Independent  of 
the  act  of  1879,  It  follows  that  the  enlarging 
and  extending  of  Its  franchises  in  no  wise 
enlarged  and  extended  its  right  to  receive 
any  of  the  public  lands  of  Florida  as  a  grant 
from  the  state. 

We  must  therefore  regard  the  grant  con- 
tained In  the  act  of  1889  as  a  separate  grant 
independent  of  its  franchise  and  of  Its  rights 
under  the  act  of  1879. 

There  is  nothing  In  the  words  "An  act  to 
enlace  and  extend  the  franchises  of  the  St 
Cloud  Sugar  Belt  Railway  Company,"  which 
comprise  the  title  of  chapter  3996  Acts  of 
1888  now  under  considmitlon,  to  Indicate 
that  S8,136  acres  Of  the  public  lands  of  Flor- 
ida were  being  granted  away.  The  title  is 
restricted  to  its  "frandilses,"  and  this  court 
said  in  the  case  ot  Olbbs  v.  Drew,  16  Fla. 
147,  26  Am.  R^.  700,  that  the  frandiises  of  a 
railroad  "are  Incorporeal  hereditaments  as 
contradistinguished  from  'land'  which  is  a 
corporeal  hereditamoit"  We  think  It  unnec- 
essary to  extend  the  dlscusstm  npon  this 
point,  and  we  h<AA  that  the  part  of  chapter 
3896  of  the  Act  of  May  31.  1889.  upoo  which 
the  St  Cloud  Sugar  Belt  Railway  Company 
bases  Its  claim  to  any  of  the  public  lands  of 
Florida,  la  inoperative  and  void.  Carr  v. 
Thomas  et  al.,  18  Fla.  736;  S.  F.  &  W.  Ry. 
Co.  V.  Gelger,  21  Fla.  668,  58  Am.  Rep.  697; 
State  ex  rel.  Gonzales  v.  Palmes,  23  Flo.  620, 
3  Sonth.  171 ;  Ex  parte  Knight  and  Knight 
52  Fla.  144,  41  South.  786,  120  Am.  St  Rep. 
191;  Peters  v.  Broward,  222  U.  S.  483,  32 
Sup.  Ct  122,  66  L.  Ed.  278. 

[2]  We  will  now  consider  the  letter  from 
the  AtlanUc  &  Gulf  Coast  Canal  ft  Okeecho- 
bee Lend  C(»upany  to  the  board  of  trustees 
of  the  Internal  Improvement  fund,  and  the 
resolution  of  the  board  adopted  June  22, 1891, 
out  of  which  appellants  contend  grew  the 
trust  which  they  ask  the  court  to  require  the 
trustees  to  execute. 

The  following  Is  an  extract  from  the  min- 
utes of  this  meeting: 

"Mr.  T.  S.  TutwUer.  superintmdoit  of  the 
St  Cloud  Sugar  Belt  Railway  Company,  ac- 
companied by  Fred  T.  Myers,  Esq.,  attorney,  ap- 
peared  before  the  board  and  asked  the  tnistera 
to  convey  to  said  company  the  quantity  of  lands 
to  which  it  is  entitled  for  the  coostruction  of 
the  15.4  miles  ot  its  raUway  recently  inspected 
and  favorably  reported  on  by  the  state  engineer ; 
and  as  the  CommiBtdoner  of  Axricnlture  has 
reported  that  there  are  no  lands  within  dx 
muee  ot  said  railway  which  said  company  can 
get  under  its  grant  toey  jvesented  the  following 
communication  from  Hsmllton  IMaston.  presi- 
dent oi  the  Atlantic  &  Gulf  Coast  Canal  ft 
Okeediobee  Land  Company,  to  the  board,  viz.: 
**  'Philadelphia*  Ps^  April  24,  1S91. 
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"  To  the  Trustee?  of  the  Internal  Improre- 
ment  Fund  of  the  State  of  Florida— Gentlemen: 
Id  order  to  aid  tbe  St  Cloud  Sugar  Belt  RaU- 
way  Company,  by  enabling  them  to  obtain  some 
lands  under  their  franchise  and  encourage  the 
further  extension  of  their  nilway,  company 
is  willing  and  does  hereby  rdcase  so  much  oc 
the  lands  now  reserved  to  them  under  their 
draiDaee  contract  in  the  following: 
Townsnitk  south  Bange  east 

42  37,88 
48  87,38,89 
44  40 
as  your  booorable  board  may  convey  to  tbe  St. 
Cloud  Sugar  Belt  Bailway  Company  on  account 
of  lands  that  may  be  dne  tb«n  on  railway  now 
constructed. 

"  'Yours  respectfully,    Hamilton  Disston, 

"  'President.' 

"Whereupob  the  following  reeolutlon  was 
Adopted  b7  the  board: 

"  ^Whereas  the  St.  Cloud  Sugar  Belt  Bailwar 
Company  has  completed  15.4  miles  of  its  road, 
and  18,  under  its  cuarter,  entitled  to  3,840  acres 
of  tbe  lands  granted  to  the  state  of  Florida  un- 
der tbe  act  of  Congress  of  September  28th,  1860 
[c.  84,  0  Stat  519],  for  each  mile  of  road  it 
coQBtructa,  such  lands  to  be  taken  from  tbe  al* 
temate  sections  within  six  miles  of  its  line  of 
rottd,  and  in  case  of  a  deficiency  of  such  lands 
within  the  distance  aforesaid,  then  to  be  taken 
from  any  such  lands  owned  by  tbe  state  not  ap* 
propriated  to  other  existing  corporations. 

"^And  wberees,  the  Oommismoner  of  Agricul- 
ture has  reported  that  there  are  no  Qnappro[«i- 
ated  lands  of  tbe  dass  dralgnated  within  six 
miles  of  the  portion  of  said  company's  railway 
which  has  been  constructed;  and  whereas  tbe 
Atlantic  &  Gulf  Coast  Canal  ft  Okeediobee  Land 
Companr  has  filed  wlUi  tbe  board  writt«i  au- 
thority for  them  to  convey  to  tbe  said  St.  Cloud 
Sugar  Belt  Railway  Company  tbe  lands  now 
reserved  for  said  X>and  Company  under  its 
drainage  contract  with  the  board  and  to  whldi 
it  will  be  entitled  under  said  drainage  contract, 
in  tbe  following  townships^  to  wit: 
Townships,  avrath  Range,  east 

42  37. 88 

43  87,88,80 

44  40 
"  'Now  therefore  be  it 

"  'Resolved  by  this  board  that  they  will,  un- 
der tbe  aatborfty  aforesaid,  convey  to  said  St. 
Cloud  Sugar  But  Railway  Company  tbe  quan- 
tity of  lands  to  whidi  it  is  now  entitled,  to 
be  taken  from  the  odd-numbered  sections  in  the 
townships  aforesaid  as  soon  as  patents  are  ob- 
tained from  the  United  States  for  tbe  state  selec- 
tions in  said  townships.' " 

By  virtue  of  this  letter  and  resolution,  the 
appellants  claim  that  a  trust  was  established 
with  the  board  as  trustee,  and  tbe  railway 
coitopany  as  cestui  que  trust,  which  this  court 
should  require  tbe  former  to  discbarge,  and 
that  the  trust  exists  Independently  of  the 
land  grant  contained  in  the  act  of  1889.  If 
this  were  so,  a  more  complex  questloo  would 
arise.  Bnt  it  seems  clear  to  us  that  the  let- 
ter from  tbe  canal  company  and  the  board's 
resolution  are  both  predicated  upou  tbe  claim 
of  the  railroad  to  the  land  granted  by  the 
act  of  1889.  The  letter  from  the  canal  com- 
pany to  the  board  releases  certain  lands  In 
townships  42,  43,  and  44,  "as  your  honorable 
board  may  convey  to  the  St.  Cloud  Sugar 
Belt  Railway  Company  on  account  of  lands 
that  may  le  due  them  on  railway  now  con- 
structed." But  there  were  no  lauds  due  tbe 
railway  company  from  the  state  except  by 
virtue  of  the  graat  of  the  act  of  1889.  The 


Legislature  bj  the  act  of  1679  designated 
certain  lands  to  be  glveu  to  railroads  and 
canals  Constructed  In  the  state,  and,  as  the 
St.  Cloud  Sugar  Belt  Railway  was  construct- 
ed in  a  part  of  the  state  where  there  were 
no  unappropriated  lands  of  the  class  desig- 
nated In  the  act,  the  letter  from  the  canal 
company  must  have  referred  to  lands  that 
were  supposed  to  be  due  the  railway  ctMn- 
pany  under  the  act  of  1889.  If  there  were 
DO  lands  within  tbe  designated  area  which 
could  be  granted  to  the  railroad,  there  were 
no  lands  due  It,  except  under  the  act  of  1869, 
if  tbe  grant  therein  was  valid. 

If,  however,  there  is  any  question  about 
what  was  meant  by  the  expression  In  the 
letter,  "lands  that  may  be  due  them,"  the 
resolution  of  the  board  clearly  shows  that 
they  bad  in  mind  tbe  grant  contained  in  the 
act  of  18SD,  and  not  the  general  land  grant  in 
tbe  act  of  1879.  This  act  provided  that  when 
there  was  an  Insufficiency  of  swamp  and 
overflowed  lands  lying  on  either  side  of  a  line 
of  a  railroad  or  canal  for  a  distance  of  six 
miles,  from  which  the  trustees  could  convey 
to  the  railway  or  canal  company  the  alter- 
nate sections,  "the  deficit  should  be  located 
elsewbere,  and  within  twenty  miles  of  the 
railroad  or  canal." 

Tbe  preamble  to  the  resolution  recites  that: 

"WhecWB  the  St  Ckmd  Bogtr  Belt  Rallwu 

Company  has  completed  15.4  miles  of  its  road, 
and  IS,  under  its  charter,  entitled  to  3.840  acres 
of  tbe  lands  granted  to  the  state  of  Florida  un- 
do- the  act  of  Congress  of  September  28th,  1850. 
for  eadi  mile  of  road  it  coastrncts.  soch  lands 
to  be  taken  from  tbe  alternate  sections  within 
six  miles  of  its  line  of  road,  and  In  cose  of  a 
deficiencv  of  such  lands  within  the  distance 
aforesaid,  then  to  be  taken  bom  any  audi  lands 
owned  by  tbe  state  not  aminopEistsd  to  other 
existijig  corporations." 

Tbe  last  sentence  Is  In  the  exact  words  of 
tbe  grant  In  the  act  of  1889,  which  provided 
that  the  deficiency  should  be  "taken  from  any 
such  lands  owned  by  the  state,"  as  contra- 
distinguished from  the  wording  In  the  act  of 
1879,  that  tbe  deficiency  "shall  be  located 
elsewhere  aud  within  twenty  miles  of  the 
line  of  such  railroad." 

It  Is  quite  clear  that  the  canal  company 
when  It  wrote  Its  letter  to  the  tmstees  re- 
leasing certain  lands  reserved  to  them  so  that 
they  could  be  conveyed  to  the  railway  com- 
pany on  account  of  lands  that  may  be  due 
them,  and  tbe  board  when  it  adopted  tbe 
resolution  were  acting  under  the  supposed 
authority  of  section  6  dbapter  3996  ot  the 
Act  of  1889. 

No  contract  entered  Into  for  the  purpose 
of  carrying  out  tbe  spirit  of  a  void  enactment 
of  tbe  Legislature  can  be  the  basis  of  a 
trust  agreement,  and  as  tbe  land  grant  in 
chapter  3990  is  Inoperative  and  void  for  the 
reason  heretofore  stated  In  this  opinion,  it 
follows  that  the  trust  sought  to  be  estab- 
lished by  the  action  of  the  board  of  trustees 
at  Its  meeting  on  the  22d  day  of  June,  1S»1, 
has  no  binding  forces  because  It  endeavors 
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to  cany  Into  HEeet  rtOA  prorlsloDS  d  a  ]i«U> 

lattve  set 

Having  readied  the  conclusion  that  tbe 
land  grant  oootained  In  <diapter  3906  In  the 
act  of  1889  Is  bM^ieratlre  and  roid,  and  that 
DO  valid  trust  was  established  by  the  release 
of  tbe  canal  companr  and  the  resolution  of 
the  board  of  trustees,  there  Is  no  necessity 
for  the  court  to  decide  all  the  questions 
raised  by  the  appellants,  on  the  demurrers  to 
the  bill.  It  is  sufficient  to  say  that,  as  they 
are  not  entitled  to  any  lands  trvm  0thw 
soarce  nnder  which  they  claim,  there  Is  no 
equity  in  the  bUl,  and  the  demurms  were 
Vtofferiy  sustained  by  the  cbauc^or  npm 
that  ground. 

Toe  Judgment  is  afflrmed. 

TAYLOR,  and  WBITFIBuS,  JJ^  and 
BRANNiMa  and  OAMPBBLI^  Circuit 
Judges,  concur. 

ELUS  and  WEST.  JJ.,  dlaquaUfled. 


CBAWFOBD  T.  miON  COTTON  OIL  CO. 
(6  Dir.  700.) 

(SnioaBe  Court  «t  Alabama.   June  29,  1918.) 

KnaARCE  «=D50(l)—DAMAaE3— Nature  of  Ih- 

In  a  suit  for  damagea  as  for  nuisance  in  the 
ma  in  ten  an  CO  and  op«ratioii  of  a  cotton  oil  mill, 
damsges  as  for  permaoent  injnry  were  impr(H>er 
where  the  injunea  result,  not  from  the  elrect  of 
tbe  permanent  stmctares,  but  from  the  opera- 
tions carried  on  therein  which  were  capable  of 
modification  or  abatement 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; John  H.  Miller,  Judge: 

Suit  iff  Mary  Crawford  against  the  Union 
Cotton  Oil  Company  to  reoorer  damages  for  a 
nuisance:  Frun  a  decree  for  defendant, 
plaintiff  appeals.  Afflrmed. 

James  Barton  and  Horace  C.  Wilkinson, 
both  of  Blrmingbani,  for  appellant  TiUman, 
Bradley  &  Morrow  and  <^8.  EL  Bice,  all  of 
Blrmlngtiam,  for  appellee. 

SAYBB.  J.  Plaintiff,  appellant,  sued  de- 
fradant,  appcAleek  In  an  action  on  the  case  to 
reooTer  damages  allied  to  hare  been  caused 
Ity  defendants  mnlntoiance  and  operatl<»i  of 
a  nuisance  in  Ihe  shape  of  a  cotton  oil  mill. 
It  Is  alleged: 

1%at  defendant's  mill  was  constructed  in  a 
nnehborbood  theretofore  set  apart  to  residen- 
tial purposes,  that  its  ebeds  and  buildings  are 
nn^btly— but  that  is  of  no  legal  consequence— 
aad  that  "during  the  operatioa  of  said  plant 
tbe  machinery  therein  creates  loud,  constant, 
nnreasMiable.  and  disccMnforting  noise,  and  that 
onpleaBant  and  unwholesome  and  noxious  gases 
and  odors  are  permitted  to  emanate  therefrom, 
and  tlwt  Tolnmes  of  snKdce,  steam,  soot,  lint, 
and  other  foreign  substances  are  permitted  or 
allowed  to  emanate  from  gaid  plant,  and  that 
until,  to  wit,  10  o'clock,  a.  m.  each  morning  dur< 
bic  the  montiis  of  NoTemb«r  and  I>ecember, 
ISlfi,  and  Janoary  and  Fdirna^,  1916,  the  son 


was  obsctired  from  tbe  afwesald  pn^terty  and 
homestead  of  plaintiff  oo  account  of  great  yoI- 
umes  of  smoke  and  steam  that  emanated  from 
said  plant,  and  as  a  i»«ximate  oonsequmoe 
thereof  plaintifTs  property  has  been  caused  to 
depreciate  in  value,  and  that  the  market  value 
of  same  and  the  rental  value  of  said  property 
has  been  rendered  greatly  less  valuable." 

Plaintiff  further  all^^  that  her  comfor- 
table enjoyment  of  her  prc^rty  has  been 
greatly  Impaired,  that  her  rest  has  been  dis- 
turbed, and  that  she  has  been  caused  to  suf- 
fer great  mental  and  physical  pain,  all  to 
her  greAt  damage,  etc.  The  evidence  went  to 
show  that  defendant's  buildings,  large  and 
numerous,  were  constructed  of  brick,  con- 
crete, and  steel,  and  were  as  permanent  as 
any  buildings  for  the  purpose  could  well  be. 
Plaintiff  offered  to  prove  the  value  of  her 
property  before  and  after  the  construction 
and  operation  of  defendant's  mill,  but  the 
court,  on  defendant's  objection,  excluded  all 
evidence  to  that  effect,  whereupon  plaintiff 
took  a  nonsuit  with  a  bill  of  eiceptious. 

In  our  first  opinion  in  this  case,  prepared 
by  the  present  writer.  It  was  not  Intended  to 
say  more  than  that  a  finding  of  permanent  In- 
jury was  possible,  and  that  plaintiff's  evi- 
dence tending  to  show  the  measure  of  her 
damage  In  case  of  such  finding  should  have 
been  admitted.  This  would  have  left  the 
question  as  to  the  recovery  of  damages  as  for 
perman^t  Injury  <Kae  for  jnry  decision.  But 
vpoa  further  consideration  the  court  is  of 
opinion  that  there  was  a  failure  at  that  thne 
to  discriminate  betwem  a  nuisance  created  as 
the  necessary  and  permaucmt  effect  of  a  per- 
manent structure  and  one  created  by  the  ap- 
eratltHts  carried  on  fliereln,  that  the  nuisanoe 
comfdalned  of  arose  not  from  defbndant^s 
buildings,  but  from  the  operations  carried  on 
therein,  and  that  thft  former  oplnton  should 
have  recognised  the  ftict  thait  defendant's  al- 
leged  harmful  <H)eratIon8  might  be  modified, 
diverted  Into  new  and  harmless  channels,  or 
even  abated  altogether,  and  that  the  case 
propwly  tell  under  the  controlling  influence 
of  the  dedsicai  In  Sloss-Sheffleld  Co.  v.  Mltdi- 
eU,  161  Ala.  278,  49  South.  861,  where  It 
was  held,  in  effect,  that  damages  for  tbe 
whole  Injury,  past  and  prospective,  should 
be  allowed  cmly  In  cases  where  the  Injary 
Is  shown  to  be  permanent  and  the  cause  of  it 
nnabatable.  There  has  been  no  purpose  to 
breach  the  role  of  the  Mitchell  Case;  an* 
while  the  application  of  that  rule  to  the  case 
In  hand  Is  not  so  obvious  altogether  as  the 
brief  on  rehearing  se«ns  to  assume,  nor  has 
It  been  greatly  Illumined  by  the  facts  of  oth- 
er cases  which  are  stated  In  the  brief,  still, 
upon  further  reflection,  the  court  finds  the- 
case  plain  enough  to  require  the  'withdrawal 
of  tbe  former  opinion  and  the  entry  of  a 
Judgment  of  affirmance  on  the  ground  tbat 
the  nuisance  complained  of  was  of  such  char- 
acter that  damages  for  its  maintenance  i^ere 
prcqwrly  assessable  upon  the  assumption  tbat 
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defendant  would  correct  the  canse  of  them, 
as  the  trial  court  held.  Mitchell  OBse,  aupra. 
Affirmed. 

ANDBRSON,  O.  J.,  and  HcCLBUJAN  and 
OABDNER,  JJ.»  concur. 


TDNNESSEB  BITBB  NAV.  GO.  V.  HODOES. 

(8  Dir.  186.) 
(Sajffema  Ooort  of  Alabama.   Jmia  29.  19ia) 

JvoauNT  «s>138(8)  — DKFAtmF— Ofxniho— 
MlBNOUEB  in  SuimoNB. 
Judement  by  default  against  the  Tennenee 
Rirer  Navigation  Company  will  not  be  set  aside 
becaoBB  "River,"  in  its  corporate  name,  was 
emitted  from  aammons,  where  copy  of  complaint 
wherein  name  was  ccorect^  Kiven,  waa  aerred 
on  company,  whldi  also  wa>  named  cnxectly  In 
■hexiff'a  return. 

Appeal  from  Circuit  Court,  Marshall 
Coun^;  W.  W.  Haralson,  Judge. 

Actioii  by  B<vd  HodKea  against  fho  Tumes- 
see  River  Navlgatlou  Oompaxiy.  From  Judg* 
ment  against  It  by  default,  defendant  appeals. 
Transferred  from  the  Court  of  Appeals  undn- 
Act  AprU  18,  19U,  p.  449,  i  6.  Affirmed. 

Street  A  Bradftwd,  o<  Ountenrllle,  for 
appellant  Raybom  &  Weight;  <a  Gimtras* 
Tllle,  tor  appellee. 

MAYFIBLD.  J.  Appellant  corporation 
seeks  to  have  a  Judgment  by  default  against 
it  set  aside,  on  the  sole  ground  that  the 
word  "River,"  In  Its  corporate  name,  was 
(miltted  from  the  sunmums.  The  word  "Riv- 
er" does  appear  in  the  complaint,  and  in 
the  return  of  the  sheriff.  In  other  words, 
the  complaint  and  the  judgment  proprarly  de- 
scribe the  defendant  The  return  of  the 
sheriff  shows  that  a  copy  of  both  the  sum- 
mons and  the  complaint  was  served  on  the 
agrat  ot  this  d^endant  The  only  Irregu- 
larlty  waa  the  omission  a£  th»  word  "River" 
from  the  corporate  name  In  the  summons. 
If  that  word  had  bem  omitted  from  the  com- 
plaint as  well  as  from  the  summons,  and  the 
return  bad  siunm  the  same  omission,  a  judg- 
ment against  this  defendant  would  probably 
not  have  beoi  anthorized.  Hrao  it  fully  ap- 
pears that  the  defendant  corporation  was 
served  with  cosfim  at  the  j^ooeea,  and  that 
the  only  taxHt  waa  a  discrepancy  In  the  name 
i}t  the  defendant ;  the  snmm«iB  <HnlttIng  me 
word  of  the  name,  which  is  conceded  to  be 
correct  In  the  cwuplaint,  a  coi^  of  wbldi  vras 
served  on  the  deftadant.  Ibis  was  sufficient 
to  bring  defendant  Into  court,  or  certainly  It 
did  not  warrant  the  defendant  In  falling  to 
WPear,  after  service,  and  aUowing  judgment 
by  de&ult  to  be  rraidered. 

This  case  is  readily  distinguishable  fRHU 
those  wh«%  the  record  fails  to  show  sorlce 
upon  the  defendant  a^inst  which  or  whom 
the  judgment  was  rendered.  Here  the  rec- 
ord does  atUrmatively  show  8»vlce  upon  t&e 


defendant  against  whom  the  judgment  was 
rmdered.  Mere  errors  like  thl»— that  Isk  dis- 
crepancies between  the  summons  and  the 
comi^nt— do  not  render  jndgmmits  by  de- 
fault TtAd.  The  cases  relied  upon  by  appe- 
lant are  not  appllcalile  to  a  case  like  this. 
Affirmed. 

ANDBBSON,  a  J.,  and  UeCLlBLEAN  and 
^raOMAS,  JJ.,  concur. 


FOSTBR  T.  STATHL  (S  ZHv.  30&) 
(Supreme  Court  ot  Alabama.    June  6^  lua.) 
Criminal  Law  4s»10T1— Obbtiobau— Pm- 

noN— DlBHIBSAZ.. 

Petition  for  certiorari  falling  to  dlsdose 
the  questicMi  or  ruling  sought  to  be  reviewed 
and  followed  by  no  argnment  or  brief  in  suppint 
thereof  will  be  diamissed. 

Certiorari  to  Court  of  Appeals. 

Petition  by  W.  J.  Foster  for  c^orart  to 
review  the  judgment  (7S  South.  721),  affirm- 
ing a  judgment  convicting  relator  of  obtain- 
ing money  under  false  pretenses.  Petition 
dismissed. 

J.  R.  imoinas  and  J.  Paul  Jcmes^  both  <a 
M<mtgomery,  for  8M»^ant  I*.  Loyd  Tate^ 
Atty.  Gen.,  tor  tbs  Stata 

GARDNBIR,  J.  Petition  of  W.  J.  Foster 
for  certiorari  to  the  Court  of  Appeals  to'  re- 
view and  revise  the  judgmoit  of  that  court 
rendered  mi  the  appeal  of  W.  J.  Foster  v. 
Htate  of  Alabama  (App.)  78  South.  721.  The 
petition  fails  to  disclose  the  question  or  rul- 
ing sought  to  be  reviewed,  and  no  ailment 
or  brief  is  presented  in  sajwort  theneoL  l^e 
petition  is  therefore 


LAMPKIN  T.  IRWIN  et  aL    (8  Div,  90.) 

(Sapreme  Ooort  ot  Alabama.    June  6^  1913. 
Rehearing  Denied  June  29,  1918.) 

1.  MoBTOAOBS  ^>377  —  ATTOKNinr'B  Fees— 
Sebvioes  in  DEFEnoiKo  Aonon. 

In  ascertaining  amount  of  attorney's  fees 
due  as  part  of  mortgage  Indebtedness,  the  serr- 
ioes  of  mortgagee's  attorney  In  defending  a  snit 
to  restrain  foreclosure  upon  ground  that  amount 
due  bad  been  rendered  will  not  be  cousid^vd, 
where  mortgage  did  not  provide  tox  attorney's 
fees  for  defending  such  smt 

2.  MOBTOAOBS  «Sb877— ATTOBinT*fl    B^ES  — 

lUiASONABU  Feb. 
Where  mortgagee  had  handed  mortgage  and 
note  to  his  attorney,  who  had  written  mortgagor 
and  prepared  and  posted  notice  foredoeurek 
$40  was  reasmable  attomey'B  fee,  where  a  pot^ 
ti<»i  of  the  mortgagee's  demand  was  unjust 

3.  Costs  «=332(3)— Pabtiai.  Suooaas  bt  Gtnc- 

PIAINANT— DiVIDIITQ  OO8T8. 

In  a  suit  to  restrain  mortgage  foreclosure, 
where  complainant  having  contested  amonnt 
claimed  due  upon  interest  and  also  collection  of 
attorney's  fees,  was  successfal  as  to  former 
claim,  but  unsuccessful  as  to  latter,  the  ooets  of 
the  suit  should  be  equally  divided. 
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4.  Comn  «=»284-^AnuXr-4f ODifiunoir  or 

JlTTOHMT. 

Whflie  appellant,  aninst  whom  more  cosU 
had  been  taxecl,  aucceeds,  on  api>eal,  In  navlns 
costs  equally  divided  and  In  having  amonnt  of 
attorneT's  fees  fixed  as  part  of  mortgage  indebt- 
edness bj  ooort  In  amonnt  at  $100  ledoced  to 
910.  tiie  coats.  »  «roe>l>  aboidd  bo  taxed  asainat 
appdlee. 

An>eal  from  Olrcolt  Court*  Hoc|u  Omuh 
t7 ;  B.  C  Brtckell,  Jndfle. 

Action  by  Tetmie  3.  lAmpkln,  administra- 
trix, against  B.  W.  Irwin  and  others.  Judg- 
ment tor  d^endanta,  and  plalntUT  aweala 
Hodifled  and  affirmed. 

B.  W.  Oodbe7»  of  Decatar,  for  appellant 
W«t  Je  Lynne,  of  Decatur,  fur  amteUecB. 

GARDNISB,  J.  The  bill  In  this  cause  was 
filed  by  the  appellant  for  the  exercise  of  the 
equity  of  redemption.  Upon  the  former  ap- 
peal (Lsxajfkia  y.  Stout,  74  South.  239),  It  was 
held  that,  as  to  a  portion  ct  the  indebtedness 
Insisted  iqwd  by  the  mortgagee,  the  mort- 
gagor was  onjuatly  charged ;  bat  tbo  CMioln- 
al<Hi  was  also  reached  that  the  mortgagor 
was  due  a  reasonable  attorney's  fee  prior  to 
the  filing  of  the  bill  in  this  cause,  and  that 
the  mortgagee  had  bem  gnllty  of  no  conduct 
militating  against  a  recovery  of  sacb  a  fee. 
A  full  understanding  of  the  issues  presented 
will  be  obtained  by  ref»ence  to  the  case  as 
formerly  reported.  After  a  reversal  here, 
die  cause  was  again  submitted  for  final  de* 
cree  in  the  court  below  upon  the  same  testi- 
mony. In  the  decree  rendered  the  trial 
court,  In  estimating  the  amonnt  due  upon 
the  mortgage  Indebtedness  Included  the  snm 
at  9100  as  a  reasonable  attorney's  tee,  and, 
as  a  further  condition  to  the  exercise  of  re- 
demption, taxed  the  craiplalnant  with  an  the 
costs  in  the  cause.  For  a  review  of  the  de- 
cree iqion  theee  two  Questlona  the  ooovlain- 
■nt  prosecutee  flila  appeal. 

At  the  time  of  the  filing  of  the  bin,  the 
mortgage  and  note  bad  been  delivered  by  the 
mortgagee  to  his  attorney  for  collection,  and 
fbey  had  written  the  appelant  in  regard  to 
the  same,  and  preiiared  and  posted  notices  of 
foretdoBure;  the  further  proceedlivs  as  to 
fcwedosnre  beiiu  Interrupted  by  this  suit 
Only  one  attorney  was  examined  upon  the 
que8ti<ni  of  a  reasonable  fee,  and  It  was  bis 
opinion  that.  If  the-demand  was  Justly  due, 
as  contended  for  by  the  mortgagee,  a  reason- 
able fee  under  the  drcumstaoces  would  be 
$75  or  $100,  but,  if  the  demand  was  unjust, 
that  a  fee  of  |40  or  $50  would  be  reasonable. 
The  attorney  for  the  mortgagee,  testifying  In 
the  cause,  stated  that  the  amount  ascertain- 
ed to  be  due  and  demanded  of  the  complain- 
ant ($901.59)  included  a  fee  of  $81.77.  It  was 
thus  seen  that  the  attorney  only  claimed  this 
latter  amount  as  a  fee. 

[1]  The  language  oC  the  mortgage,  and  the 
note  for  which  It  was  given  as  security,  did 


not  provide  for  any  attorney's  fee  in  defend- 
ing this  salt.  Sudi  being  the  case,  such  serv- 
ices will  not  be  taken  into  oonalderation. 
Seed  V.  Brown,  180  Ala.  8,  60  South.  OS. 

[2]  A  portion  of  the  demand  was  unjust,  as 
determined  on  the  last  appeal,  and  the  only 
witness  testifying  as  to  a  reasonable  fee  8tat> 
ed,  as  his  opinion,  that  under  such  dreum- 
stanoee  a  reosuiaMe  tee  would  be  $40  or  fsa 
We  are  of  the  oidnlon  tiie  learned  trial  Judge 
erroneously  fixed  the  fee  at  $100  In  this 
cause,  and  that  fbr  the  services  rendered  at 
the  time  of  the  filing  of  this  MU  the  sum  of 
$40  is  reasonable  under  aU  the  circumstances 
of  this  case.  We  are  further  of  the  opinion 
that  the  complainant  was  erroneonaly  taxed 
with  all  the  costs  In  the  cause. 

[I]  TbB  complainant  was  contesting  the 
amonnt  claimed  due  upon  the  Intraest,  as 
wdl  also  any  o^leetlon  of  attocn^a  tee. 
She  was  succ^sfnl  as  to  the  Interest  claimed, 
but  unsuccessful  as  to  the  attwney's  fee.  We 
are  of  the  opinion  that,  under  these  dr- 
cumstances,  the  costs  In  the  court  bdow 
should  be  equally  divided;  conq>lalnant  be- 
ing taxed  with  one-half  thereof,  and  respond- 
ent Stout  with  the  remainder.  The  decree  In 
all  other  respects  Is  correct,  and  will  be  here 
modified  so  as  to  reduce  the  amount  due  by 
fixing  a  fee  of  $40  Instead  of  $100,  and  by 
taxing  the  costs  one-half  against  the  respec- 
tive parties,  as  above  Indicated,  and,  as  thus 
modified,  the  decree  will  be  affirmed. 

[4]  In  order  to  obtain  relief  against  the  al- 
lowance of  the  fee  and  the  taxation  of  the 
costs  as  above  indicated,  the  complainant 
prosecuted  this  appeal,  and  has  been  success- 
ful In  the  prosecution  thereof.  It  therefore 
results  that.  In  our  oplnltm,  the  appellee 
should  be  taxed  with  the  costs  of  this  ap- 
peal ;  and  It  will  be  so  ordered. 

Modified  and  affirmed. 

ANDERSON,  0.  J.,  and  McCLDLLAM  and 
SATRE;  3 J.,  concur. 


SBAGLB  V.  STITH  COAL  CO.   («  Div.  707.) 

(Supreme  Court  of  Alabama.    June  0,  1918. 
RdMaring  Denied  June  20^  1918.) 

1.  Mabteb  ahd  Sebvaitt  «=»13l— Emplot- 

EBS'  LrlAHILITT  AOT— PBOOF  OF  NBaLIOXNCB. 
Nooinsartion,  in  EUplo^era'  liabili^  AcL 
of  provision  that  «nploy6  shall  not  be  eotitlea 
to  compensation  under  subsection,  unless  in- 
jury results  from  some  impropriety  or  defect 
in  rules,  by-latrs,  or  lostmctionB,  does  not  elim- 
inate rule  that  proof  of  negligence  in  reqiMct 
to  subject-matter  is  condition  precedent  to  re- 
covery in  actions  against  emi^oyer. 

2.  Masteb  and  Seevant  ^149(1)  —  Eh- 
PLOTEBs'  Liability  Act  —  Iupbopeb  ob 

NEGLIOENT  iNSTBlTCnON. 

Improper  or  negligent  lastractlon  to  work- 
man by  employer  Is  essential  to  employer's  lia- 
bility nnder  Employers'  Inability  Act 
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3.  Mastcb  Jlitd  Sebvant  «»266(11)  —  Em- 
ployebb'  Liability  Act  —  Bubdeh  of 
Pboop. 

In  serrant'i  action  under  Emplorers^  lift' 
bilit?  Act,  burden  of  proof  as  to  sllesation  that 
instruction  by  reasoa  of  having  obeyed  which 
plaintiff  was  injured  was  given  by  persiHi  dele- 
gated with  nuurter*8  anthorftj  in  that  behalf  was 
fm  plaintiff. 

4.  Masteb  and  Sbbvamt  99996(2)— Injdby 
TO  Sebvart— Indbfendbnt  CoirmAOTOB— 
Negligence  of  Sebvaht. 

A  master  was  not  answerable  to  his  serv- 
ant for  the  acts  or  omiaaions  of  an  employ^  of 
an  independent  contractor. 

5.  Masteb  and  Servant  «=a286(l&>— Safe 
Place  to  Wobk— Natube  or  Wobe. 

Where  nature  of  work  ezduded  idea  of  coal 
company's  liability  as  alleged  in  injured  serv- 
ant's counts  under  common  law  charging  com- 
pany bad  negUi^ntly  failed  to  furnish  reasona- 
bly safe  place  in  which  to  work,  company  was 
entitled  to  general  charge  aa  to  such  counts. 

6.  Maspteb  and  Servant  «=>101,  102(1)— In- 

JUBIEB  TO  SEBVAHT— liUBIUTY  AS  TO  AN 

Invitee. 

Coal  mining  company  not  liable  as  master 
could  not  be  held  liable  to  servant  for  personal 
injuries  from  fal)  of  rock,  as  it  would  be  to  an 
invitee  on  premises. 

7.  Masteb  and  Sebvant  «sa236^)— Duty 
OF  Coal  Miners— Inspection. 

Under  Acts  1911,  p.  513,  S  35,  workmen  in 
coal  mines  have  burden  to  examine  tiiose  places 
and  conditions  from  which  danger  may  be  ex- 
pected, Indading  the  roof  of  the  mine. 

8.  Masteb  and  Sebtant  ^=>247(S)— Injcet 
TO  Servant— Neolioence. 

If  employ^  of  coal  mining  company  had  in- 
spect'^ working  place,  as  required  'oj  Acts  1911, 
p.  513,  S  35,  and  would  have  discovered  danger 
of  roof,  but  nerertheleas  went  under  it,  and 
was  injured,  he  cannot  recover;  his  own  negli- 
gence  having  been  proximate  cause, 

Gardner  and  Thomais  JJ..  dissenting. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty ;  3.  J.  Cartls,  Judge. 

Action  by  Howard  Seagle  against  ttas  Stltli 
Coal  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Pinkney  Scott,  of  Bessemer,  and  A.  F.  Flte, 
of  Jasper,  for  appellant.  J.  H.  Bankhead, 
Jr.,  of  Jasper,  for  appellee. 

SAYRE,  J.  It  is  evident  that  the  effort  in 
framing  the  fourth  count  of  the  complaint 
WES  to  state  a  cose  under  that  clause  of 
subsection  4  of  the  Emjdoyers'  Liability  Act, 
section  3910  of  the  Code,  which  makes  the 
employer  liable  wlien  the  employe's  injury 
Is  caused  by  reason  of  the  act  or  omission  of 
any  person  in  tbe  service  or  employment  of 
the  master  or  employer  done  or  made  in  obe- 
dlrace  to  particular  instructions  given  by 
any  person  delegated  with  the  authority  of 
tlie  master  or  employer  in  that  behalf.  Ap- 
pellant, plaintiff  below,  quotes  Jackson  Lum- 
ber Co.  T.  Courcey,  9  Ala.  App.  488,  63  South. 
749,  to  the  effect  that  the  clause  in  question 
subjects  the  employer  to  liability  for  an  in- 
Jury  to  his  employ^  "without  regard  to  the 
presence  or  absence  of  negligence  in  the 
instructions  which  were  obeyed."  And 
from  this  proposition  of  law — in  connection 


with  plaintiff's  tertiniony  teodine  to  prove 
that  be  was  Injured  by  reaaon  of  having 
obeyed  the  particular  Instruction  given  lilm 
by  one  Daltoo,  a  person  delegated  with  the 
authority  cxf  defendant  In  that  behalf,  which 
obedience  took  him  under  the  rock  that  fell 
upon  and  injured  htm — app^ant  draws  the 
conclusion  that  the  trial  court  erred  in  charg- 
ing out  the  fourth  count  ot  his  complaint. 

[1]  The  English  prototype  of  this  act  ex- 
pressly dedared  that  the  onploy^  sliould  not 
be  entitled  to  compmsation  under  this  sub- 
section "nnless  the  Injury  resulted  from 
some  Impropriety  or  defect  in  the  rules  by- 
laws, or  instructicms,"  and  at  section  1701 
of  6  Labatt's  Master  and  Servant  (2d  Ed.) 
It  is  said  that: 

"This  proviso  is  not  inserted  in  the  American 
statutes ;  but  it  is  clear,  both  on  principle  and 
authority,  that  this  nminsertion  cannot  be 
construed  as  having  the  effect  of  overruling  the 
general  rule  that  proof  of  n^ligence  in  respect 
to  the  subject-matter  is  a  condition  precedent 
to  recovery  in  actitms  against  the  employer. 
The  intention  of  the  L^uatures  is  assumed  to 
be  that  no  liability  can  be  predicated,  unless 
the  defendant  is  shown  to  have  been  culpable  ei- 
tlier  in  promulgating  the  role  in  questiont  vt 
in  failing  to  promulgate  a  rule  to  meet  tha  re- 
quirements of  the  case,"  and  this  we  take  to  be 
sound  law. 

See,  In  this  cosmetHoa,  Alabama  Great 
Southern  By.  Go.  t.  Cardw^l,  171  Ala.  274, 
55  South.  185. 

[2]  Roberts  and  Wallace.  Duty  and  liabil- 
ity of  Employers,  281,  aay  of  the  clause  under 
consideration: 

"This  part  ot  the  subsection  involres  consid- 
eration of  the  conduct  of  four  ^tBoos— the  em- 
ployer, the  person  delegated  with  authority  to 
give  the  instructions,  the  person  acting  in  obedi- 
ence to  them,  and  lastly,  the  injured  man.  The 
employer  may  hare  autnoriied  the  delegate  to 
give  some  definite  instmctions  which  he  himself 
baa  specified,  or  gmerally  to  give  some  instruc- 
tions; and  those  framed  by  the  deleeate  him- 
self in  pursuance  of  his  authorization  will,  equal, 
ly  with  the  former,  come  within  the  ttoma  of 
this  Bubsectim.  For  these  latter  instractiMis 
the  employer  would  not  formerly  have  been  lia- 
ble, as  the  impropriety  in  them  could  not  have 
been  attributable  to  a  personal  breach  of  duty 
on  his  part,  unless  there  had  been  n^ligenoe  in 
the  choice  of  the  delegate.  If  the  employer  has 
himself  definitely  specified  the  instructiona  to  be 
jiiven  by  the  delegate,  the  latter  would  be  mere- 
ly the  mouthpiece  of  the  employer  for  conveying 
the  improper  Instructions:  and  the  n^lirence 
would  be  personal  to  the  emidoyer,  for  whidli 
he  bas  always  been  responsible." 

It  thus  appears  that  an  improper  or  negli- 
gent Instruction  Is  essential  to  liabllit?  under 
this  clause  of  the  subsection.  And  it  Is  fur- 
ther apparent  that  count  4  of  the  complalDt 
Inadequately  stated  a  cause  of  action  under 
the  clause. 

However,  demurrer  to  count  4  was  over- 
ruled, and  while  It  has  been  thought  well  to 
make  the  foregoing  statement  of  our  consid- 
eration of  that  count,  the  action  of  the  court 
in  giving  the  general  charge  for  defendant  on 
that  count  as  framed,  and  counts  3  and  S  as 
well,  Is  to  be  approved  on  grounds  that  rfr- 
main  to  be  stated. 
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[3.4]  GcMint  4  allegefl  tbat  the  partleular 
instracttOD.  reason  of  havtng  obeyed 
wbl^  plaintiff  was  Injured,  was  given  bj 
WW  Dalton,  a  person  delegated  with  the  an- 
tiuHlty  of  the  defendant  In  that  behalf.  The 
bardCT  of  proof  as  to  tbls  alle^tion  was  up- 
oa  tteintlff.  We  do  not  find  In  tbe  record 
evidence  to  take  to  tbe  Jury  the  question 
whetber  defendant  by  employment  or  other- 
wise delegated  to  Dalton  the  authority  al- 
leged. On  the  contrary,  the  erldenee  went  to 
show  only  tbat  Dalton  was  an  «npIoy^  of 
oDe  Earnest — who  was  himself  an  Independ- 
ent contractor — so  that  defendant  was  not 
answerable  for  his  acts  or  omissions.  War- 
rlor-Pratt  Co.  v.  Shereda,  188  Ala.  118,  82 
South.  721 ;  Hubbard  v.  Coffin  &  Leak,  191 
Ala.  4M,  67  South.  697.  Plaintiff,  appellant, 
dtes  Amerson  v.  Corona  Coal  &  Iron  Co.,  194 
Ala.  175.  69  South.  601 ;  but  it  appears  to  ns 
tbat  the  eTldence  In  that  case  was  materially 
dtffemit  from  that  here  shown.  The  concla- 
etoD  here  stated  will  serve  also  to  answer 
those  asstgnments  which  allege  that  the 
court  committed  error  In  charging  the  Jury 
that  plaintiff  could  not  recover  if  bis  injury 
ma  the  proximate  Tesult  of  tHe  negligence  (tf 
Dalton. 

[I,  •]  Gtrasts  8  and  6  were  framed  under 
the  common  law*  charging  that  defendant  had 
negligently  failed  to  furnish  plaintiff  a  rea- 
sonably safe  iMace  In  which  to  work.  On  the 
evldcaice,  defendant  was  entitled  to  13ie  gen* 
wal  charge  which  it  had  as  to  these  counts. 
The  nature  of  the  work  being  done  excluded 
tbe  ides  of  defendant^a  liability  as  allied 
la  these  counts.  X4asgborDe  t.  Slmington. 
1S8  Ala.  337,  66  South.  85;  Woodward  Iron 
Ca  V.  Maxey,  76  South.  913;  South  Brilliant 
Coal  Ga  McCoUnm,  76  South.  901.  and 
cases  cited.  A  torUori  was  defendant  not 
Ualde  to  i^ntiff  as  to  an  Invitee  <m  Its  preoh 
fses  as  alleged  In  ooont  6»  and  tbe  trial  court 
properly  so  Instructed  the  jury  on  defend- 
ant's reqaest. 

In  view  of  tiie  action  of  the  trial  court  In 
pwemptorily  ^minating  the  counts  noticed 
above,  now  approved  upon  omislderation  of 
the  evidence  shown  in  the  bill  of  exceptions, 
it  is  not  necessary  to  consider  those  assign- 
ments of  error  based  oikhi  the  rulings  which 
maintained  the  sufficiency  of  several  pleas 
addressed  to  those  counts. 

[7]  An  act  of  the  Legislature  (Gen.  Acta 
1911,  f  35,  p.  618)  provides  that  "every  work- 
man employed  in  ooal  mines  shall  examine 
his  working  place  before  commencing  work, 
and  after  any  stoppage  of  work  during  the 
stiift,  he  shall  repeat  the  examination,"  and 
the  same  section  of  the  statute  makes  it  the 
duty  of  all  employes  promptly  to  Inform  tbe 
mine  foreman  or  his  assistant  of  the  unsafe 
conditlOTi  of  any  wording  place,  etc.  Tbe  act 
pats  upon  workmen  employed  in  coal  mines 
the  duty  to  exercise  care  to  know  the  condi- 
tion of  their  working  places.  Charge  -lOQ. 


given  &>r  appellee,  did  no  more  than  to  re- 
peat the  rale  of  the  statuta  Tbe  act  says 
nothing  In  terms  about  roofs,  but  itM  clear 
purpose  is  to  put  upon  workmen  in  mines 
the  burden  of  examining  for  themselves  those 
places  and  conditions  In  their  working  places 
from  which  danger  may  be  expected — in  a 
mine,  the  roof  of  course.  No  consideration 
was  given  to  the  act  In  Amerson  v.  Corona 
Coal  &  Iron  Co.,  supra,  presumably  for  the 
reason  that  none  was  Invited.  That  case, 
dted  by  aKtellant  on  this  p<^t,  is  not  au- 
thority. 

[I]  Charge  27D,  given  for  defendant,  is 
not  as  clearly  stated  as  it  might  be;  but  it 
means,  In  substance,  tbat  If  plaintiff  by  tbe 
exercise  of  that  caution  Imposed  upon  him 
by  the  statute  would  have  discovered  the 
danger  of  tbe  roof,  and  nevertheless  went 
under  it  and  was  injured,  be  could  not  recov- 
er. In  that  case  plaintiff's  omlsrion  was 
negUgoit  per  se,  and  was  besides  the  proxi* 
mate  legal  cause  of  bis  Injury.  Woodward 
Iron  Co.  V.  Wade,  192  Ala.  661,  68  South. 
1008. 

Our  conclusion  to  affirm  the  JudgmeiU;  In 
this  case  might  probably  be  supported  on 
conslderatI(ms  different  from  those  stated; 
but  no  further  atatemeut  la  neceBsary, 

Affirmed. 

Aia>EKSON.  C.  J.,  and  McGLELIiAN, 
UAYFIELD.  and  SOM£!RVILLB,  JJ.,  con- 
cur. OABDNEB  and  THOMAS,  JJ.,  dis- 
sent; being  of  the  opinion  tbat  charge  40Q 
was  Improperly  given,  and  that  the  above 
provisions  of  the  act  of  1911  do  not  have  ap- 
plication to  the  plaintiff  who  was  employed 
only  to  load  coal  on  the  cars  In  the  mine, 
and  who  testified  that  It  was  not  bis  duty 
to  make  such  Inspection. 


TUCKER  V.  STATE.    (5  EHv.  701.) 

(Bnpreme  Oourt  at  Alabama.    May  9,  181& 
Blearing  Denied  June  20,  1918.) 

1.  HouiciDs  «=>291(^ —iNsmncnoNB— Ik- 
tent, 

In  a  murder  trial.  Instructions  that  intoxi- 
cation  m&y  sometimes  rebut  tJie  ttdBtence  of 
malice,  and  that  a  man  may  be  so  drunk  as  to 
be  incapable  of  entertainitw  a  spedflc  intent  or 
a  certam  necessarv  specific  .Intent,  was  .properly 
reftiaed  as  misdeaaing. 

2.  CannifAi.  Law  «sb829(:0— I^BTBircnoire— 

iNSTBUOnOBS  COVBBEID. 
It  is  not  error  to  refuse  instructioas  as  to 

matters  already  covered. 

3.  CaiMiHAL  Law  «=9l056(l)— Review— Ne- 

CESSITT  OF  EXCKPTION. 

No  revmal  will  be  had  for  emmeons  state- 
ments of  law  in  the  court's  oral  charge  in  tha 
absence  of  exception, 

4.  HoutciDE  <s=»9— Elements— iNTEm*. 

In  a  prosecution  for  murder,  it  is  not  neces- 
sary  that  defendant  Mioold  have  entertained  tbe 
intent  to  do  an  anlawful  act,  or  have  his  mind 
fixed  upon  the  unlawful  quality  of  the  act  be 
intended  to  do;  it  being  suffident  that  he  In- 
tended to  do  what  he  did,  if  tiiat  was  unlawful. 
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5.  CBnanAL  law  ^776(6)— iKsrsncnoHs— 
Good  Chabacteh— BEABonABUC  Doubt. 
In  a  prosecution  tot  murder,  an  infltmction 
that  proof  ot  good  character  "alone,  conndered 
along  vith  other  evidence"  maj  be  sufficient  to 
generate  a  reaaonaUe  doubt  of  follt*  waa  proj^ 
erl7  rinsed  as  eonfiu^. 

Appeal  from  Circuit  Court,  Ohambna 
Coulity ;  3.  U  Brewer,  Judge. 

Lob  Tucker  was  convicted  of  murder  In 
tlie  first  degree,  and  sentenced  to  tbe  deatb 
penalty  and  he  appeal&  Affirmed. 

Tbe  following  diarge  was  glren  for  de- 
fendant: 

(16)  In  cases  of  homidde  dmnkenoess  may 
be  material  in  determining  the  degree— whether 
it  is  murder  in  the  first  or  sec<md  degree.  Will- 
fulness, premeditation,  and  deUberatitm  must 
concur  mth  malice  to  ccmstitnte  murder  in  the 
first  degree.  These  fuTolve  an  inquiry  into 
the  state  ot  the  mind  of  defendant  at  the  time 
of  the  killing,  and,  as  a  consequence.  It  Is  prtHier 
to  inquire  whether  he  was  then  drunk  or  sober: 
and.  If  drunk,  whether  tbe  intozicatkm  rendered 
him  incapable  of  premeditation  and  delibera- 
tion, and  if  you  find  be  was  so  dmnk'as  not 
to  be  capable  ot  premeditati<n  and  deliberation, 
then  you  could  not  find  him  guilty  of  murder  in 
the  fust  degresi 

The  fcdlowliig  are  tlie  refused  cbargea: 

(17)  InCoxIeaticHi  mMj  render  tlie  accused  In- 
capable of  forming  or  entertaining  tbe  specific 
intent  which  is  a  wi^tf*^**  JngrMlent  w  tlw 
crime  of  murder. 

(18)  Toluntary  dmnkeimess  may  sometimes 
<q»erate  to  rebut  tbe  existence  of  malice  so  as 
to  reduce  tbe  grade  ot  bomidde  or  other  crime 
ot  which  malice  is  the  necessary  Ingredlrait. 

(19)  A  man  may,  In  aa^  instances,  be  ao 
dnink  as  to  be  IncapaUa  at  forming  or  mter- 
taining  any  specific  mtentlon  at  alL 

(16)  Before  the  Jury  can  convict  this  defend- 
ant, they  must  be  sansfled  beyond  a  reasonable 
doubt  that  this  defendant  killed  deceased  with 
the  intent  to  commit  an  unlawful  act,  and  un- 
less the  Jui7  believe  beyMid  all  reasonable  doubt 
that  this  defendant  was  suffidoitly  sober  to 
form  the  specific  intent,  to  do  an  unlawful  act, 
yon  muRt  acquit  defendant. 

C24)  Tbe  court  charges  you,  gmtlemen  of  the 
jury,  that  if  the  defendant  has  proven  to  you 
a  good  character  for  himself,  that  alone,  con- 
sidered alcHig  with  the  other  evidence,  may  be 
sufRdent  to  generate  in  your  minds  a  reasona- 
ble doubt  of  his  tniilt,  and  Justify  bis  acquittal, 
when,  but  for  his  fcood  character,  a  reasonable 
doubt  would  not  arise. 

MathewB  &  Mathews;  of  Beaaemer,  for  ap- 
pellant. F.  Loyd  Tat^  At^.  GoL,  for  the 
State. 

fiATBG,  X  n-S]  This  court  la  nnwllUnK 
to  reverse  the  jud^nent  in  this  case  on  the 
trial  court's  refusal  of  tihargea  IT,  18,  and. 
19,  requested  by  tbe  deftaidant.  It  Is  true 
these  charges  are  takm  from  the  opinion  In 
King  T.  State,  90  Ala.  612,  8  South.  85^  where 
It  waa  held  that  they  aibonld  have  been  given. 
'With  deference,  we  mtertaln  the  opinion  that 
these  (^rges  are  open  to  orltldam  fior  the 
reason  that  to  instruct  the  Jury  that  dmnk- 
ennesB  or  Intoxication,  may  aometlmea  (^erate 
to  rebnt  the  existence  of  malice,  or  that  a 
man  may  In  many  Instances  be  so  drunk  as 
to  be  incapable  of  entertaining  a  specific  In- 


tent, or  xoas  raider  tbe  accoaed  Incapable  of 
forming  or  entertaining  a  certain  necessary 
specUlc  Intent,  la  not  to  Instruct  the  Jury  in 
that  principle  of  law  upon  which  courts  and 
Juries  must  i»oceed  in  dealing  with  crime  aa 
affected  by  the  drunkenness  of  the  criminal. 
These  charges  tended  to  mislead  the  jury  to 
the  conclusion  (diarge  17)  that  the  drunken- 
ness or  intoxication  shown  in  the  particular 
case,  tliouf^  it  was  clearly  open  to  the  Jury 
to  draw  widely  different  lufercuces  as  to  its 
extent  and  effect  upon  the  mental  faculties 
of  the  accused,  waa  soffid^t  to  requlre>-for 
to  permit  In  such  cases  is  to  require — a  find- 
ing that  accused  was  Incapable  of  forming 
or  entertaining  some  undefined  si>eclfic  Intent 
necessary  to  constitute  the  crime  charged,  or 
(diarges  18  and  19)  that  they  might  so  find 
for  the  reason  tliat  sometimes  or  in  many 
cases  sudi  finding  is  proper.  But  tt  Is  not 
necessary  to  indulge  thla  criticism  of  the 
chai^,  for  tbe  proposition  of  law  which  It 
is  assumed  defendant  wished  to  get  before 
the  Jury  had  full  statement  In  diarges  16  and 
20  i^ven  by  the  court  on  his  request  Not 
only  so,  but  tbe  same  proposition  waa  laid 
down  by  the  court  la  Its  oral  di&ise  to  tSio 
Jury.   Tbe  court  did  say  that: 

"Voluntary  drunkenness  Es  Bo  excuse  tor  any 
crime,  *  *  •  and  in  this  case  it  is  not  avail- 
able as  an  excuse;  *  *  *  it  neither  excuses 
the  offense  nor  avoids  tbe  punishment  whidi 
the  law  fixes  wlwn  the  diaracter  ot  the  oSeam 
is  prorad." 

Bat  no  exceptloa  was  reaerred  tP  these 
etatonents  by  the  conr^  and  wltiumt  an 
eeption,  calltiv  the  court'a  attention  to  er^ 
roneoufl  statements  of  law  In  tbe  oral  <diaxs% 
no  reversal  can  be  had  on  that  ground.  Me- 
Phmcm  r.  State,  73  South.  887.  The  ooorfs 
statement  that  *in  this  case  It  to  not  available 
as  an  ezcnae"— and  of  this  oialnly  defendant 
now  oom^alna— may  be  Juattfled  on  strict 
l^nl  grounds,  for  a  homtdde  la  wcnsable^ 
strictly  freaking,  wh»  It  Is  done  by  miaad- 
ventnre  or  In  a^-deEenae;  but  aside  from 
that  Juattflcatfon.  the  court  Is  of  i^dnloo.  up- 
on reading  the  charge  aa  a  wmie,  that  the 
rdevant  inc^KwItlon  ot  law  was  fairly  stated 
to  the  Jury,  and  that  It  cannot  be  aald  that 
the  court'a  oral  diarge  traded  to  impair  or 
deatrt^  the  Just  and  talr  effect  of  chargea  16 
and  20. 

[4]  Charge  16,  refuaed  to  defiasdant;  waa 
aobject  to  criticism  and  waa  refused  wlthont 
errw.  It  was  not  at  all  necessary  to  defend- 
ant's guilt  that  he  ahould  have  entertained 
the  "intrat  to  do  an  unlawful  act,"  or,  to 
state  a  pmdble  Intwpretatloa  of  the  charge 
that  he  should  have  had  his  mind  fixed  upon 
Uie  nnlawfol  quality  of  the  act  he  Intended 
to  do.  It  waa  raough  that  he  Intended  to  do 
what  he  did.  If  t^at  was  unlawful  Mor^ 
over,  this  proposition  also  was  fairly  covered 
by  the  oral  diarge  and  by  other  diargea  giv- 
en for  defendant 

[B]  Charge  24  was  ^oper\j  reused.  Hie 
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Btatonent  of  Uw  to  wUch  defaidant  en- 
titled oa  the  sxibject  of  his  proof  of  good 
chajacter  was  accurately  and  fnllj  made  in 
charge  25  glren  at  his  reqaeut  The  authori- 
ties do  not  support  the  charge  In  the  exact 
language  In  which  It  was  framed.  It  was 
obscure  and  confusing  in  that  evidence  of 
good  character  cannot  at  one  and  the  same 
time  be  considered  "alone"  and  "along  with 
tbe  other  evidence,"  and,  beoides,  it  lays  per- 
haps nndus  stress  niwn  tbe  partlcnlar  evi- 
dence. 

It  Is  too  dear  for  argument  that  defendant 
was  not  entitled  to  the  general  affirmative 
charge.  It  is  clear,  also,  that  the  exception 
reserved  on  the  exdnsion  of  the  question  to 
the  witness  Lee  Gates  was  without  merit. 

Aflaimed.   AU  tbe  Justices  concor. 


BBEINARD  MFG.  CO.  t.  JACOBS  * 
PADGETT.   (8  Div.  112.) 
(Supreme  Gonrt  of  Ai«*»f|i»i«    June  9,  1918.) 
EVIDENCX  •s»484<ll>— Pasoi.  Svzdxkob  At' 

FECTINQ  WUTIHQ— Fraud  OB  HlSBEPBESKlf- 
KATZOIT. 

In  salt  on  notes  for  price  cS  piano,  riven 
In  trade,  testlmwy  that  plaintifTs  agflnt  murep- 
lesented  he  had  arranged  with  newspaper  man 
for  advertislDg  was  not  inadmissible,  as  varying 
instrument  signed  by  defendants,  stating  that 
with  piano  defendants  ordered  book  of  sugges- 
tions to  eastomsrs  (of  plaintiff)  for  newspaper 
advertfring  at  parchssers  expense. 

Appeal  from  Circuit  Court,  Jackson  Ooon- 
tj;  W.  W.  Hftialson,  Judges 

Assumpstt  by  tbe  Brenard  Mannfactorlng 
Oompany  agnlnst  Jacobs  ft  Padgett  From 
judgment  for  defendants,  i^aintUf  appeain. 
Transferred  from  tbe  Court  of  Appeals  under 
Acts  laU,  pw  400,  I  6w  Affirmed. 

The  diaiSB  refused  to  defendant  Is  as 

Tbe  vrittcn  oontrsct,  a  copy  of  which  is  in  ev- 
idence, shows  what  was  agreed  to  between  tbe 
parties. 

Jobn  B.  TaHy,  of  Scottsboro,  for  appellant 
Booldln  &  Wlmbwly,  of  Scottsboro,  for  i^k- 
pellees. 

8AYRB,  3.  Appellant  sued  on  a  number 
of  prondflsory  potes.  Aw^lees  dtfended 
on  fbe  grottad,  stated  In  their  llilrd  plea,  that 
tbe  notes  in  snlt  were  givoi  in  a  trader 
end  tbat  as  a  material  Inducemcmt  thereto 
appellant  had  made  certain  false  and  fraudn- 
leit  representations,  on  acoonnt  of  which  tbey 
bad  rescinded  tbe  contract  The  trade  was 
evidenced  a  paper  writing  signed  1^  appel- 
lees. Appellant  (Ejected  to  tbe  testimony  of 
iVpeHees  gt^ng  to  show  the  misrepresenta- 
tion aUq^  on  the  gromid  that  It  was  an 
effort  to  vary  tbe  tenns  of  the  contract  The 
fttct  Uiat  the  trade  was  evidenced  by  a  paper 
writing  did  not  preclude  the  admlssloQ  of 
parol  evidence  of  the  fraud  or  misrepresenta- 
tion alleged.  Nelson  v.  Wood,  82  Ala.  175. 
The  principle  of  law  upon  which  the  fore- 


going  statement  is  based,  that  fraud  vitiates 

everything.  Is  not  affected  in  its  application 
to  this  case  by  the  fact  that  appraded  to  the 
Instrument  signed  by  appellees  was  a  state- 
ment to  the  effect  among  other  things,  tbat 
along  with  the  piano  appellees  ordered  "one 
book  Buggestloas  to  ciistomerB  for  newq;>eper 
advertising  at  purdutser's  expense,"  for  ap- 
pellees* testimony  was  tbat  appellant's  agent 
represented  tbat  be  bad  already  made  ar- 
rangements with  the  newspaper  man  for  tbe 
advertising  and  tbat  this  rq»resentati<m 
proved  to  be  false.  This  evidence  of  tbe  al- 
leged flravdulent  misrepresentation  went  to 
the  consideratioa,  and  so  to  tbe  life,  (tf  die 
contract  and  was  properly  admitted  to  the 
Jury.  The  same  prlndple  determines  the 
proposition  that  the  duise  reqoested  by  ap- 
pellant was  refused  wltbovt  error. 
Affirmed. 

ANDEBSON.  O.  J.,  and  McGLJDUiAN  and 
OABDNEB,  JJ.,  concur. 

OOWGILL  it  SON  V.  BOZEMAN  et  aL 
(8  Dtv.  S68.) 

(Supreme  Court  of  Alabama.    June  8,  1918.) 

ATrosmcT  Aito  Gvawr  *b»101(1)— Atjthobi- 
TT  or  ATiosinT— AoanncKNT  as  to  Exxcd- 
now. 

In  detinue,  Judgment  being  for  recovery  « 
automobile  or  Its  alternative  value,  damages, 
and  costs,  defendant  liaviiiK  seasonably  made 
Kplsyy  bond,  under  Code  1907,  i  8778  et  seq.. 
and  the  sheriff  having  nude  return,  presenbed 
by  section  3783,  so  that  statutory  judgment 
sroee,  held,  tbat  an  aftreement  made  by  plain- 
tiffs' attorney,  as  to  writ  of  seizure  ana  pro- 
ceedings thoeunder,  could  not  deprive  plain- 
tiffs ofright  to  execotlon  aa  the  statutory  Judg- 
ment 

Appeal  from  Circuit  Court  Montgomery 
Oounty;  Leon  HcOord,  Judge. 

Actl<m  by  CowglU  A  Son  against  B.  H. 
Boeeman  and  othfrs.  Plaintiffs'  motion  to 
direct  Issuance  of  an  execution  to  enforce 
statutory  lodgment  denied,  and  they  mweal. 
Reversed  and  roidcced,  with  directions. 

Allen,  Bell  &  Sadler,  of  Blmtn^am,  for 
appellants.   J.  Paul  Jonea^  of  Hontgomray, 

for  appellees. 

McCLBLLAN,  J.  On  November  23,  1V15, 
Cowglll  &  Son  were  awarded,  by  the  dty 
court  of  Montgomery,  a  Judgment  against  R. 
H.  Bozenum  In  an  action  of  detinue  for  the 
recovery  of  an  automobile  and  claim  of  dam- 
ages for  Its  detention.  The  d^endant  Boze- 
man  bod  seasonably  made  a  replevy  bcmd 
in  virtue  of  Code,  i  8778  et  seq..  and  the 
propesty'n  possessl(m  was  left  with  blm. 
The  Judgment  f6r  the  plaintiffs  was  for  tbe 
automobile  or  Its  alternative  value,  $900, 
and  9350  damages  for  its  detmtlon  and  $12, 
costs  of  snlt.  Tbe  prc^ierty  not  being  de- 
livered to  the  sheriff  nor  the  damages  and 
costs  paid,  the  sheriff,  on  January  4,  1916^ 
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made  the  return  prescribed  In  Code,  i  3783 ; 
whereupon,  under  the  tenna  of  that  statute, 
a  statutory  Judgment  arose.  No  eiecutlMi 
was  issued  on  and  to  enforce  this  statutory 
judgment;  but  on  the  eame  day,  January 
4th,  the  usual  writ  of  seizure  was  issued  by 
the  clerk  of  the  court  in  accordance  with 
directions  from  the  plaintiffs'  attorney  (their 
local  representatire)  T.  H.  Seay.  It  was  de- 
livered to  the  idierlff  on  that  date,  and  the 
return  of  the  sheriff  on  this  writ  iit  seizure 
was  as  follows: 

"Executed  the  witliin  writ  on  the  lOtb  day  of 
February.  1916,  in  aocordaoce  with  the  follow- 
ing instructions  from  the  plaiutifls  attorney, 

viz.: 

**  'State  of  Alabama,  Montgomery  County. 

*■  'Oowffill  &  Sons  y.  R.  H.  Boseman.  Receiv- 
ed of  R.  H.  Boseman  ^00.00  in  cash  and 
$150.00  by  note  signed  by  R.  H.  Bozeman  an<i 
indorsed,  for  which  I  herri>y  agree  to  mark  sat- 
isfied and  paid  the  Judgment  obtained  against 
R.  H.  Bozeman  upon  delivery  to  the  shenff  of 
Montgomery  coan^  the  automobile  which  was 
the  subject  of  controversy  between  said  parties 
and  upoa  payment  of  costs  by  said  R.  H.  Boze- 
man. T.  H.  Seay, 

"  'Attorney  for  Oowgiil  &  Son 

•—by  seizing  the  following  property  mentioned  in 
said  writ,  viz.  One  Telle  anttMuobile  truck  with 
motor  No.  13633,  and  the  costs  of  court  twelve 
dollars  is  paid  by  defendant,  which  is  satisfac- 
tion of  the  witliin  writ  and  the  property  seized 
is  held  anbjeet  to  the  orders  of  the  plainttSi  the 
same  being  now  in  my  poeseasion. 
"This  18th  day  of  May,  1916." 

Subsequent  to  the  agreement  of  plaintiffs* 
attorney  shown  In  the  return  above  quoted 
and  the  issuance  of  the  writ  of  seizure  a,t 
Seay's  request,  the  plaintiffs'  home  attor-- 
neys,  Messrs.  Allen,  Bell,  and  Sadler,  of 
Birmingham,  requested  the  issuance  of  an 
execution  upon  the  statutory  Judgment  re- 
sulting trom  the  return  by  the  sheriff  of  the 
forfeited  replevy  bond,  as  contemplated  in 
Code,  S  3783.  This  request  was  d^ed  by 
the  clerk,  and  a  motion  to  require  the  Issu- 
ance of  execution  on  the  statutory  Judgmait 
was  made  by  the  plaintiffs'  Blnnlngbam  at- 
torneys. Of  tills  partlcnlar  proceeding  the 
clerk  testified : 

"There  was  a  regular  hearing  before  the  court 
on  that  motion.  Mr.  Seay  was  present  and  so 
was  Mr.  Jones  and  Mr.  Sadler.  Mr.  Sadler 
made  the  statement  in  Mr.  Jones'  presence  that 
what  the  plaintiff  desired  was  the  money  and 
not  the  automobile.  At  that  time,  however,  Mr. 
Seay  had  made  many  statements  to  the  contrary, 
and  on  so  many  different  occasions,  but  Mr.  Sad- 
ler made  demand  for  the  money  and  not  the  au- 
tomobile. That  was  at  the  bearing  of  the  mo- 
tion. On  the  trial  of  the  motion  no  evidence 
was  introduced  to  show  that  Mr.  Seay  was  not 
employed  by  Cowgill  &  Son.  All  I  recollect 
about  Seay's  promptly  notifying  them  of  the 
compromise  is  that  Seay  said  he  notified  them. 
This  ^  aa  said  in  the  presence  of  Mr.  Sadler,  and 
all  the  attorneys  and  the  court.  Mr.  Seay  did 
not  show  me  any  agreement.  I  notified  Mr.  Sad- 
ler in  connection  with  the  matter  and  Mr.  Sadler 
cnme  down  a  month  afterwards  and  said  he 
didn't  want  the  property,  but  wanted  the  money. 
Those  ps{>ers  had  been  issued  then,  and  tho  prop- 
erty reoDived  by  the  sheriff.  \Vhen  I  issued  the 
«z«cution  against  the  nn^rt?  the  bond  had  l>een 
returned  forfeited.   I  issued  execution  against 


the  property  at  the  request  of  Mr.  Seay  rather 
than  against  the  bond  and  called  bis  attention 
to  the  fact  that  he  could  have  had  it  against  the 
bond  ■  he  wanted  the  specific  pn^rty.  I  have 
seen  Mr.  Sadler  several  times  since  then  and  he 
has  strenuously  stated  that  he  wanted  the  mon- 
ey and  not  the  automobile.  TbaX  was  after  the 
return  <ti  the  ezeeotlon." 

Deputy  Sheriff  Young,  the  f^lcer  who  had 
the  writ  of  seizure  in  hand  for  service,  tes- 
tified that  the  automobile  iMtd  been  In  bis 
possession  dnce  It  was  ddlvered  to  him; 
that  one  of  plaintiffs'  Birmingham  attom^s 
told  him  that  the  plain  tiffs  did  not  want  the 
aatomobUe;  that  they  wanted  the  man^. 
Boaeman,  the  defendant,  testified  that  the 
(200  In  cash  was  paid  to  Se«7  as  attontey 
for  the  plaintiffs,  aad  that  his  note  tor  9i£0. 
also  signed  by  several  others,  was  delivered 
to  Seay.  Aooording  to  the  testimony  neither 
the  note  nor  any  of  the  cash  came  to  the 
hands  of  plalntlSs  or  tlieir  Birmingham  at- 
torneys. Then  is  a  conflict  in  the  evidence 
with  respect  to  a  ccmversatlon  betweoi  one 
of  plaintUV  Blnnioi^m  attorns  and 
Bozeman,  wherein  Bozeman  asserted  that 
the  attorney  said  the  settlanait  agreed  to  by 
Seay  was  satlafactmry,  and  the  attorney  de- 
nied making  any  audi  statement  to  Bozman. 
Hie  note  was  made  payable  to  the  plaintiff 
flrm,  bnt  It  has  not  bem  paid.  Unless  the 
agreonent  made  by  Seay  aa  attorney  fw  the 
plaintiffs  and  the  action  taken  under  it  oon- 
dndes  the  idalntifls,  die  i^intlffs  are  mti- 
tled  to  have  granted  th^r  present  motion  tor 
the  iSBuanoe  of  an  ezecatton  to  ^orce  the 
statntoitr  Judgmoit  (Code,  i  3783);  end  so 
regardless  of  the  previous  issuance  of  pro- 
cess.    (Code,  8  3786.) 

According  appropriate  effect  to  the  con- 
clnslons  of  this  court  with  respect  to  the 
power  and  authority  of  attorneys  to  act 
for  and  bind  their  clients,  and  on  the  other 
hand,  the  limits  and  absence  of  such  power 
and  authority,  as  set  down  In  Senn  v.  Jo- 
s^h,  106  Ala.  454,  17  South.  543,  and  reaf- 
firmed in  Wadswortb  v.  Bank,  124  Ala.  440, 
27  South.  460,  It  must  be  held  that  Seay's 
attempted  agreement  to  compromise  or  oth- 
erwise defiect  the  consummated  rights  of  the 
plaintiffs  under  the  statutory  Judgment  cre- 
ated by  the  return  by  the  sheriff  of  the  for- 
feiture of  the  replevy  bond  (Code,  S  37S3) 
was  without  binding  quality,  except  In  the 
particular  that  he,  as  plaintiffs' attorney,  re- 
ceived $200  in  cash — an  act  appropriate  to 
the  satisfaction,  pro  tanto,  of  the  obligation 
of  the  statutory  judgment  The  action  of 
the  court  below  In  denying  the  motion. to  di- 
rect the  issuance  of  an  execution  to  enforce 
the  statutory  Judgment  was  laid  in  error. 
Code,  §  3011,  is  without  effect  upon  the 
question. 

The  Judgment  or  order  appealed  from  isi 
reversed,  and  an  order  will  be  here  entered 
granting  the  motion;  the  execution  to  be 
Lssued  will  lie  credited  with  the  sum  of  $200 
paid  by  Btneman  to  Seay.   Under  the  rub* 
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of  the  ButlUMrltlM  dted  nbore  Seay  was 

witbout  power  or  authority  to  receive  the 
note  for  SIOO.  'niat  note  U  without  Talldlty. 
It  should  be  returned  to  Its  signatMrs.  The 
erldenee  diows  tJiat  neither  the  plaintiffs 
nor  their  attorneys  in  chief  have  ever  re- 
ceived the  note. 
Reversed  and  rendered,  with  directions. 

ANDBBSON,  a  and  SAXBB  and 
OABDNBBt  JJ^  oonenr. 


BHIPP  V.  FEROUSON.    (8  Dir.  80.) 
(Supreme  Court  at  Alabama.    May  30^  1018.) 

1.  TaiAL  4t»361  —  BBqtTKSiKD  InsTKUcnon  — 

INACCUBACT. 

Refusal  of  requested  instnictioii  that  a  cer- 
tain tract  of  land  was  triaosularly  shaped  was 
not  revefsible  «TOr,  beinc  iDaccnrate,  where 
land,  althwgh  possibly  more  triangular  in  gen- 
eral shape  uian  rectangular,  or  otherwise,  could 
not  be  perfect  triangle,  one  side  tliereof  being  a 
river  with  bnAen  and  meandering  line. 

2.  TBIAIt  «S9242— IlfSTKUOnoiffr— Hislsadino 
Tkndkncies. 

Requested  instructions  were  properly  refus- 
ed, wbere  they  possessed  misleading  tendencies. 

3.  TEIAL  •8=»240  —  RKQDESTED  iRBTBUOnON  — 
AaODUNTATIVa.  < 

Requested  instruction  that,  "if  the  jory  rea- 
sonably believed  from  the  evidence  that  the 
southwest  corner  of  the  fractional  section  8  Is  on 
the  Tennessee  river,  and  had  been  located  by 
four  county  surveyors  of  Jackson  county,  then 
this  corner  is  the  p]BC&  according  to  the  deed, 
to  bi^n  to  locate  tbe  lines  of  the  two  acres," 
was  properly  refused,  being  srgumentatlTe. 

4.  Tbial  «»240— REQmjnxD  IirsnuonoN  — 

ABGUIONTATIVn. 

Requested  instruction,  "if  the  upper  pi^t  on 
tbe  liver  is  to  a  second  gully  to  an  elm  and  ash 
and  the  surveyors  run  to  a  gaily,  bat  no  elm  and 
aah  were  ther^  and  could  not  be  found,  thra  the 
failure  to  find  such  elm  and  ash  does  not  op^ 
ate  against  tbe  validity  of  the  survey,"  was 
properly  refused,  being  argumentative; 

Appeal  from  Circuit  Court,  Ja<&aon 
County ;  W.  W.  Haralson,  Judge. 

Action  by  C.  W.  Shjpp  against  Reub^  L. 
Kergtison.  Judgment  for  defendant,  and 
plalntltr  appeals.  Affirmed. 

Tbe  following  are  the  charges  noted  as 
refused  to  def^idant: 

(1)  Tbe  boundaries  given  In  the  deed  dcaeribw 

a  piece  of  land  of  three  sizes,  or  a  triangular 
shaped  piece  or  parcel  of  land. 

(3)  The  southwest  comer  of  fractional  section 
8  is  the  beginning  p<^t  of  the  two<acre  tract  of 
defendant's  land. 

0)  If  the  jury  reasonably  believe  from  the 
evidence  that  tbe  southwest  comer  of  fractional 
section  8  is  on  the  Tranessee  river  and  has  been 
located  by  four  county  surveyors  of  Jackson 
county,  then  this  comer  is  the  place,  according 
to  the  deed,  to  b^in  to  locate  the  lines  of  the 
two  acres. 

If  the  upper  point  on  the  river  is  to  a  sec- 
ond gully  to  an  elm  and  aah,  and  the  surveyors 
mn  to  a  gully,  but  no  elm  and  ash  were  there, 
and  could  not  be  found,  then  the  failure  to  find 
such  elm  and  ash  does  not  operate  against  the 
validitr  of  ^  sarrey. 


John  B.  Tally  and  HSlo  Moody,  both  of 
HoottsbDro,  for  i^pellant  Bouldln  ft  Ynia- 
berly,  o[  Scottsboro,  for  appellee. 

MATEVEU>,  J.  This  Is  a  Statutory  acttm 
In  th«  nature  of  ejectment,  ^e  defendant. 
aKKUee  here,  flled  a  plea  of  disclaimer  and 
issue  was  J<^ed  on  this  plea.  The  sole  Issne 
tber^twe  was  whether  or  not  tbe  defmdant 
was  In  posBeadon  of  tbe  lands  sued  for.  The 
Jury  found  the  Issue  in  favor  of'  tlw  defoid- 
ant ;  that  1^  that  he  was  not  In  possession 
of  the  lands  sued  tar. 

On  the  formw  ai^ieal  tbe  defendant  sug- 
gested that  the  dilute  was  over  the  bound* 
aiy  line  between  plaintiff  and  defendant,  and 
invoked  section  3843  of  the  Code  to  determine 
and  establish  this  disputed  line.  See  r^rt 
of  tbe  case,  78  South.  414.  On  the  fcntner  ap- 
peal it  was  suggested,  but  not  decided,  that 
there  waa  protmbly  a  dispute  of  title  other- 
wise than  through  the  questioD  of  boundary 
line.  Tnils  question  was  simpUfled  on  the 
next  trial,  by  the  failure  to  plead  the  gener- 
al issue  and  the  withdrawal  of  the  suggestion 
of  a  diluted  boundary  line  by  taking  issue 
on  the  defendant's  plea  of  disc^lmer.  The 
lands  sued  for  are  thus  described  In  tbe 
complaint: 

"The  south  part  B  of  fractional  aectl<m  8, 
township  4,  range  7  east  in  Jackson  county,  Ala- 
bama, except  two  acres  near  Bellefont  landing 
out  of  tbe  8.  W.  comer  of  the  land  above  de- 
scribed and  sued  for,  described  as  follows:  Be- 
ginning at  a  comer  or  stake  on  Tennessee  river 
where  said  fractional  section  and  the  land  once 
owned  by  James  Turk  and  the  town  landing  all 
come  to  same  comer  or  stake;  thence  up  the 
Tenneasee  river  to  the  second  gully  to  an  dm 
or  ash;  thence  out  and  back  to  the  beainning  so 
as  to  embrace  two  acre%  more  wr  less.* 

The  sole  Issne  was  whether  or  not  the  de- 
fendant was  In  the  possession  of  any  land 
described  In  the  CMnplalnt,  other  than  the 
two-acre  tract  acepted,  and  described  alike 
in  both  tbe  complaint  and  tbe  ^ea.  Much 
evMence  was  Introduced  as  to  surveys,  an- 
cient boundaries,  monuments,  etc  Tba  trial 
eoort  Instmeted  the  Jury  fnlly,  mlnutdy, 
and  correctly,  and  the  Jury  found  the  Issue 
in  favor  o£  the  defendant,  as  stated.  There 
was  abundant  evidence  to  support  the  finding 
of  the  Jury,  and  we  see  no  reason  to  disturb 
tb^r  decislfHi. 

[1]  There  was  no  reversible  «ror  In  refus- 
ing any  one  of  plaintiff's  requested  charges. 
Charge  1  was  not  correct  While  the  two- 
acre  tract,  as  held  on  the  fMmer  appeal  and 
as  the  trial  court  Instructed  tbe  Jury,  Is  In 
the  southwest  comer  of  sectiw  8,  It  does  not 
conclusively  follow  that  It  forms  a  triangle. 
The  one  side  oC  It  which  Is  certain.  Is  tbe 
river,  describing  necessarily  a  meandering  or 
broken  line,  and  hence  the  two-acre  tract 
could  not  be  a  perfect  triangle  thou^  Its 
g«aeral  shape  might  be  triangular  rather 
than  rectangular  or  otherwise. 
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Charge  2,  held  oorreet  m  tbm  former  ap- 
peal, was  given  as  charge  8. 

[2-4]  Chai^  S,  6,  and  6,  poBsemed  mislead- 
Ing  tendencies,  and  5  and  6  were  argumenta- 
tlTe.  They  were  properly  refuaedi  Bvery 
prtvositbrn  of  law  InTtAved  In  them  waa  fully 
and  correctly  stated  by  the  trial  court  In  its 
oral  charge. 

It  followv  that  the  Judgment  appealed  from 
must  be  affirmed. 

AflLnned. ' 

ANDERSON,  G.  J.,  and  SOUBBTHJJD  and 
THOMAS,  JJ^  concur. 


BARTON  et  aL  T.  LAUNDRY.  (8  Dtv.  125J 
(Supreme  Oonrt  of  Alabama,    itaj  SH,  IMS.) 

1.  HouKsnun  «=»142(2)— Win's  iNnaiBt  is 
HoHZOTBAD— Statutes. 

Where  husband  and  wtfa  owned  homestead 
Mntlj,  and  wife  died  intestatet  learing  minor 

?hiIdreD,  children  took  mother's  interest  under 
Oode  1907,  }  4204. 

2.  Homestead  ^140— Joiitt  Bstatb— Death 
or  Wm— Hubbamd's  ImnEm'. 

Where  hosband  and  wife  owned  homestead 

fointly,  and  wife  died  intestate  leaving  minor 
children,  the  husband  did  not  take,  by  virtue  of 
Code  1907.  1  3765.  a  life  estate  In  the  wife's  un- 
divided half  interest. 

3.  £lXEHFTI0N8  <E=94— GONBTBUonOH  OF  STAT^ 
UTE8. 

Exemption  laws  are  founded  In  a  spirit  of 
humanity  and  benen^ce,  and  are  Uberally  «on- 
streed,  but  not  against  obnous  intwttfam  or  man- 
ifest justice. 

4.  ffllECDTOBa  Alf  D  AnjOimiUirDM  «99l78  — 

Exemption  to  Widow  aitd  Mihob»— Title 

—Statute. 
The  exemption  to  widow  and  minora  under 
Code  ISOe,  1 2072.  la  abm}hite.  and  not  a  pert  of 
their  distributiTe  share  of  the  estate  and  title 
thereto  never  vests  In  the  personal  representa- 
tive. 

&  HOUMTEAD  «S»81— DBTAIE  IN  FEB. 

An  estate  in  fee  is  not  necessary  to  a  right 
tt  homestead. 

i.  Hohestkad  <=:»87  —  Riorors  or  Mabbibd 
Woman— Decensb  to  Action. 
A  homestead  may  be  situate  on  lands  which 
etmstitute  the  statuUx?  separate  estate  of  a 
married  woman. 

7.  Homestead  «=»90— Sbpakate  Pbopebtt  — 

XOABILITIEB— SUPPOET  OV  HotTaEHOI.D. 

If  homestead  is  situate  on  lands  constituting 
separate  estate  of  married  woman,  she  may  as- 
sert a  claim  to  it  in  defense  of  an  action  for 
subjection  of  lands  to  payment  for  artides  of 
comfort  and  auppwt  of  honsebold. 

Appeal  fiHHU  Circuit  Ooort,  Franklin  Coun- 
ty;  0.  P.  Almon,  JTudgei 

Suit  between  Simon  Barton  and  others  and 
Rachel  Laundry.  From  judgment  for  the  lat- 
ter, the  former  appeal.  Affirmed. 

W.  h.  Chenault,  of  RusseUvlUe,  for  appel- 
lants.  J.  Foy  Gain,  ct  BuBsellvUl^  for 

pellee. 

MAYFIELD,  J.  T^is  aM>eal  luTOIves  the 
qnestlon  whloih  of  two  statutes;  sections 


8708  and  4SM  of  the  Code,  la  apiMcable  to 
tbe  case  made  by  the  bill.  Appellants  con- 
tend that  section  8768  applies  and  controls, 
while  amiellee  conteods  that  sectioa  420i 
governs.  Section  3765  provides  that  the  hu»* 
band,  when  the  wife  dies  Intestate  takes 
half  the  penkmalty  absolutely,  and  the  use 
(tf  all  the  realty  of  Ote  deceased  vpouse  dur^ 
Ing  his  Ufie.  Section  4204  prorldea  that  the 
minor  children  of  a  deceased  woman  take  the 
same  estate  and  title  and  h(nnestead  rl^ta 
in  the  property  of  the  mother  as  the  widow 
and  minor  dilldrea  take  In  the  estate  at  a 
deceased  husband  and  fttlw;  the  proniertl' 
and  its  character  and  yaloe  being  alike  In 

doth  08068. 

[1. 1]  In  the  caae  made  by  the  bin  tlie  hns- 
buid  and  wife  owned  the  bomestead  jointly. 
The  wife  ffled  Intestate*  leaving  minor  chil- 
dren and  husband.  The  hosband  claims  that 
by  virtue  of  section  8765  he  takes  a  life  es- 
tate In  the  wtfe^s  ondlTlded  half  Interest  in 
the  homestead;  while  the  minor  dilldrea 
claim  that  fh^  take  tlie  motbw'a  Interest 
by  Tlrtne  of  section  4204  of  the  Code.  Tbe 
trial  court, ruled  In  favor  ot  the  ndnor  dill- 
dren,  and  the  husband  aK>eal8. 

We  hold  that  the  trial  court  ruled  correct- 
ly. If  the  husband's  contoiticm  be  adopted, 
tb«i  section  4204  could  never  have  ap^ca- 
tlon  if  the  deceased  mother  a  husband; 
and  hence  this  homestead  statute  would  be 
entirely  d^eated  In  sudi  cases.  Both  sta^ 
ntes  may  be  applied ;  If  the  deceased  mother 
leave  lands  other  than  the  homestead,  seo- 
ti<m  4201  to  the  tuHnestead.  and  section 
3766  to  the  reeidae.  Section  4204  of  tlie  Code 
is  a  much  later  statute  than  section  3766. 
When  section  4204  was  first  enacted  (Februa- 
ry 10, 189(0,  It  evldoitly  to(A  from  without 
the  operation  ot  section  3766  the  homestead 
of  the  deceased  mother  and  wlfe^  but  left 
a  fleld  for  <^ration  of  both  as  to  all  the 
estate  except  the  homestead.  When  the 
Codes  of  1696  and  1907  were  ad<9ted,  cuw 
talnlng  both,  th^  wtere  evidently  adopted 
with  the  same  acop^  oi>eratlon«  and  effect 
which  they  had  before  the  adoption.  This 
Is  In  keeidng  with  the  oonstmctlon  which 
this  court  has  always  placed  on  ezemptton 
statutes,  especially  those  In  favmr  of  infants 
or  minors. 

[3]  Exempticm  laws  are  founded  In  a  spir- 
it of  humanity  and  benevolence  and  are  lib- 
erally construed.  Knzor  v.  Hurt,  76  Ala.  595 : 
Feem  v.  Ward,  65  Ala.  33;  Webb  v.  Ed- 
wards, 46  Ala.  17.  They  ace  not  to  be  in- 
terpreted, howevN,  against  obvious  inten- 
tion or  manifest  justloa  Feam  t.  Ward,  05 
Ala.  33. 

(4]  The  exemption  to 'widow  and  minors 
under  section  2072  of  the  Code  of  1896  Is 
absolute,  and  is  not  a  part  ot  their  distribu- 
tive share  of  the  estate,  and  the  title  there- 
to never  vests  in  the  peracmal  reiiroecntatlvft, 
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JackMm  T.  WllMB,  U7  Ala.  m  88  Boatb. 

521. 

[I]  An  estate  In  tae  bi  not  necesMpy  to  a 
right  of  homestead.  Tyler  y.  Jewett,  62  Ala. 
03.  2  South.  90B. 

{$,  71  The  hcmestead  may  be  altiiate  <m 
lands  the  statutory  separate  estate  of  a  niai^ 
Tied  wonuw,  and  if  It  be  so  situate  she  may 
assert  a  claim  to  It  In  dcC^ise  <rf  an  action 
for  the  B<d>Jeetlon  the  lands  to  payment 
for  articles  of  comftort  and  support  of  the 
household.  Bender  t.  Heyer,  S5  Ala.  676; 
Wdner  v.  etn-ling,  61  Ala.  96. 

The  decision  of  this  court  In  the  case  of 
Qnlnn  t.  Campbell.  126  Ala.  280.  28  South. 
676,  is  coDdnstTft  That  was  the  first  ded- 
bI<hi  to  eonstrae  section  4204  of  the  Code,  and 
It  -was  there  said: 

"It  is  apparent  from  a  casual  rtadlnf  of  Ibe 
lancoase  of  the  act  above  quoted  that  there  Is 
nothing  which  supports  the  contention  that  a 
minor  dilM  whose  mother  dies  leaving  a  hus- 
band is  not  within  its  provisions  so  as  to  enjcqr 
the  benefits  ccmferred  by  it,  and  that  only  those 
diiidren  whose  mothera  are  widows  at  the  time 
of  her  death  are  Indnded.  Such  a  oonstructlon 
wonM  not  only  do  vlolenee  to  the  plain  wordi 
used,  bat  woaid  in  a  measure  strike  down  the 
^rit  and  policy  of  the  enactment. 

"Nor  la  there  any  merit  In  the  proporititHi 
that  the  infant  acquired  no  title  to  ue  land  in 
oratroTengr.  becaose  it  was  not  set  apart  and 
appraised  in  a  proceeding  inititnted  tor  that  pnr- 
poee.  This  land  beins  the  homestead  of  the 
mother,  and  being  all  tne  luid  owned  by  her  at 
the  time  of  her  math,  and  its  valne  not  exceed- 
Inc  9O00,  no  proceeding  was  necessary  to  have  it 
set  apart  and  appraised.  The  law  intervenes 
in  SQch  cases  and  attaches  the  right  of  exemp- 
tion as  abK>1otely  as  if  the  particular  property 
had  been  selected,  set  apart  and  dedared  ex- 
empt' Jackson  r.  Wilson,  117  Ala.  432.  28 
South.  521 :  Garland  v.  BosUck.  118  Ala.  200, 
23  South.  698." 

It  follows  that  the  husband's  demurrer  to 
the  bin  of  the  children  asserting  their  claim 
Is  not  well  taken,  and  that  the  trial  court 
properly  orermled  the  dranuirer. 

Affirmed. 

ANDERSON,  C  J.,  and  SOHBRVILLB 
mnd  XQOMAfi,  JJ.,  concur. 


HOWARD  T.  TOLLBTTF.   (S  Dir.  710.) 
(Supreme  Gonrt  of  Alabama.    June  6^  1918.) 

1.  Taxatioh  «s>789(3)  —  Btidince  ~-  Tax 
Dno— AninasiBiLiTT. 

Where  defendant  In  ejectment  claimed  nn- 
der  aoditor'a  tax  deed,  but  failed  to  prove  post- 
ing of  notice  ae  required  by  Oode  190T,  {  2279, 
it  was  not  error  to  exclude  deed  (rffered  as  muul- 
ment  of  title. 

2.  Taxatioh  ^7TS-Tax  Saxk-Auditob'b 
Deed— Ri:cTrAt.8. 

Code  1007,  I  2297,  makhig  redtals  (rf  tax 
deed  prima  facie  evidence  of  jproceedings^  does 
not  apply  to  deeds  by  anditw,  but  only  to  those 
by  prcAate  judge. 

3.  Taxatioit  «s»773  —  Tax  Deeds  —  Bequi- 
siiZB  and  Sufficiekct. 

Mere  recital  in  tax  deed  by  way  of  conclu- 
sion as  to  legality  and  regnlarity  <^  proceedings 
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is  not  prima  fade  evidence  of  eadi  lequlred 
stei^  but  deed  sboold  radte  kind  and  character 
of  notice. 

4.  TAXATXoir  «=»80S(4)  —  Tax  Sazj:s  —  Rbhe- 

DIBB  or  OWITEB. 

Code  1907.  }  2311,  cutting  off  right  to  con- 
teat  tax  Bale  n>r  irregularities  after  three  years 
after  purchaser  becomes  entitled  to  demand  deed 
therefor,  does  not  bqcln  to  run  until  possession 
of  land  is  taken  or  acquired. 
6.  E)viDERos  OnlSO— ADHTSsnxurr— Bmi;- 
ZJAITT  or  Tax  Salb— Siuilab  Sales. 
In  dectm«it,  where  defendant  claimed  under 
tax  deed,  collector  was  property  denied  ri^t  to 
prove  doe  notice  by  showing  what  had  been  his 
general  cnatem. 

6.  Taxation  «=>810(D— Tax  DxEDfr-NoncB 
— Pbebuuptions. 
Court  cannot  iffesome  that  land  covered  by 
tax  deed  was  situated  in  courtbouss  prednct, 
BO  as  to  make  posting  of  notice  on  courthouse 
■nffident. 

Appeal  from  Circuit  Oourt,  Chilton  Coun- 
ty; Leon  McCord,  Judge. 

£;]ectment  by  J.  M.  Tollett  against  W.  B. 
Smith,  with  notice  to  O.  L.  Howard,  as  land- 
lord, who  came  in  and  was  made  party  de- 
fendant. Judgment  for  plaintiff,  and  defend- 
ant Howard  appeals.  Affirmed. 

Plolntlfl:  r^ed  on  deed  from  Adolph  Lund 
and  wife  of  date  May  2,  1911,  and  It  was 
shown  that  Lund  had  had  prior  possession  of 
tha  land,  which  he  omreyed.  Dtfendant 
held  and  claimed  the  land  sued  for  under 
deed  aracntad  to  blm  by  a  B.  Smith,  as  state 
auditor,  on  Ai»U  24, 1014.  Tbeevldeaoe  tend- 
ed to  sbow  without  amtroyeny  that  the  land 
was  r^nlarly  asaeesed  f6r  taxes  tor  the  year 
1007  to  omer  unknown;  thiU  the  tax  collec- 
tor's dodtfft  of  dellnauflot  taxpayma  was  n^- 
larly  delivered  by  the  tax  odlector  to  the 
judce  of  probate  of  that  county,  and  that  the 
laud  was  duly  and  resolarly  sold  by  ttie  tax 
collector  im.  June  26,  1906.  the  sale  being  In 
strict  ocMnpUance  with  the  decree,  and  'there 
being  no  irregularity  In  the  proceedings  lead- 
ing up  to  the  case,  and  was  boui^t  In  by  tlie 
state  for  the  taxes,  fees  and  ooste;  that  the 
auditor  addressed  a  notice  to  "Onmer  Un- 
known," notifying  him  that  O.  U  Howard  had 
made  iundlcatl(m  to  purtdiase  said  land,  sucb 
notice  b^ng  addressed  to  the  probate  Judge 
ot  Chilton  county,  and  it  was  ahown  to  have 
been  posted  at  the  courthouse  ot  said  county, 
notice  of  the  sale  having  been  published  In  a 
newspaper  published  In  said  county. 

M.  M.  4  Victor  H.  Smith,  of  Pell  City,  for 
aK>«llant.  Lawrence  F.  Gerald,  of  CSanton. 
for  arocllee. 

ANDERSON.  C.  J.  [1]  It  matters  not 
whether  the  sale  and  notice  thereof  was  gov- 
erned by  the  Code  of  1907.  or  the  law  prior 
to  the  adopthm  of  some,  as  section  2279  ol 
the  Code  of  1907  and  section  40S7  of  the  Code 
of  1896  are  identical  as  to  the  notice  to  be 
given  by  the  tax  collector,  and  which  provide 
for  30  days'  notice  before  the  sale  by  publi- 
cation for  3  weeks  in  a  county  newspaper 
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and  the  posting  of  a  notice  at  the  courthouse 
and  at  8<XQe  public  place  In  the  precinct  In 
which  the  real  estate  is  sltoated  for  at  least 
3  weeks  pre\'loiis  to  the  day  of  sale.  It  haa 
been  repeatedly  held  that  the  burden  Is  upon 
him  who  claims  land  under  a  tax  deed  to 
show  a  substantial  compliance  with  the  stat- 
utory proTlslons,  and  In  the  absmce  of  audi 
proof  no  ralldlty  attaches  to  a  deed  made  In 
pursuance  of  a  tax  sale.  McKlnnon  r.  MIxon, 
328  Ala.  612,  29  South.  690;  7ohn8<Hi  t.  Harp- 
er, 107  Ala.  706.  18  South.  198;  Nat.  Bask  v.. 
Baker  Hill  Co.,  106  Ala.  635,  19  South.  47; 
Reddick  t.  Long,  124  Ala.  260,  27  South.  402; 
Balnes  v.  Williams,  195  Ala.  525,  70  South. 
644.  The  appellant  having  foiled  to  prove  the 
posting  of  notloe  as  the  statute  required  In 
the  precinct  where  the  land  was  located,  the 
trial  court  did  not  err  in  excluding  tihe  audi- 
tor's deed  as  muniment  of  tittle,  and  it  does 
not  appear  to  hare  been  offered  for  any  other 
purpose^ 

[2,  t]  It  Is  true  secUon  2207  of  the  Code  of 
1007  makes  the  recitals  of  the  deed  prima 
fade  eTldence  ol  the  proceedings  therein  re- 
dted;  but  this  seeUfm  applies  to  deeds  by  the 
probate  Judge,  and  not  the  auditor.  Vadebon- 
coeur  T.  Hannon.  159  Ala.  617,  49  South.  292; 
Batnes  r.  llWllams,  supra.  We  do  not  mean 
to  hold,  however,  if  said  statute  applied  to 
the  deed  in  question,  that  Its  general  recitals 
by  way  of  craclnslon  as  to  the  legality  and 
regularity  of  the  proceedings  woald  be  prima 
fade  evidence  of  each  required  atipi  In 
other  words.  In  dealing  with  the  notice,  the 
deed  should  redte  the  kind  and  diaracter  of 
the  notice,  and  not  merely  say  Oiat  it  had 
been  legally  or  regularly  given. 

f  4]  It  has  been  held  that  the  short  statute 
of  Itmltatlons  (section  2311  of  the  Code  of 
1907),appUes  to  tax  sales  by  the  state  as  well 
as  by  the  collector,  hating  been  made  so  by 
section  2325  of  the  Code  of  1907.  It  aeema 
that  this  sbort  statute  of  limitations  oper^ 
ates  to  cut  off  the  right  to  contest  the  sale  f<v 
Irregularities,  or  upon  grounds  ottier  than 
the  ones  provided  by  said  section  2311.  Evers 
/.  Matthews,  102  Ala.  181,  68  South.  182. 
rhis  statute,  however,  does  not  b^n  to  run 
tintll  the  possession  of  the  land  sold  at  the 
tax  sale  Is  taken  or  acquired.  Ixmg  v.  Boast, 
153  Ala.  428,  44  South.  956.  The  appellant 
did  not  show  posscsslcm  of  the  land  lnT(dved 
for  three  years  before  the  ctxnmencement  of 
the  suit,  and  could  not,  therefore,  Invoke  the 
}<hort  statute  of  limitations.  The  plaintiff's 
evidence  showed  the  appellant's  possession 
during  the  years  1916  and  1917,  but  there 
was  no  proof  that  he  had  possession  for  three 
years. 

[i,  I]  "Hie  trial  court  did  not  err  in  not 
letting  the  collector  prove  the  notice  by 
showing  what  had  been  his  general  custom. 
Nor  can  we  assume  that  the  land  was  situ- 
ated In  the  courthouse  precinct,  so  as  to  make 
the  posting  npom  the  oourttaonse  sufficient. 


The  Judgment  of  fito  drcntt  oourt  li  mC- 
flrmed. 
Affirmed. 

McCLET.r.AN,  SAYBD,  and  OABONBa, 
JJ.,  owcnr. 


WILBS  at  oL  MOOBB  et  oL  (B  Div.  UT.) 
(Sapnma  Obart  of  Alabama,  liaj  20,  1018.) 
Chattel  MovnAom  #  .itO  Ow  Cbofs— De- 

BCBIPTION— SvmOIENCT. 
Mortxase,  whereby  it  was  agreed  "that  all 
cropa  of  all  kinds  growing  and  to  be  grown  on 
said  farm  Aall  be  boand  for  the  same,"  was 
void  as  a  mortgage  ot  crops,  in  tiiat  deaorfptioD 
was  not  BDcb  aa  could  be  made  definite  by  parol, 
mortgage  coltivatinf  several  fanns. 

Appeal  from  C^rcoit  Court,  Manhall  Coun- 
ty; W.  W.  Haralaon,  Judge. 

Bni  by  W.  S.  Wiles  against  J.  Q.  Bloore 
and  others  for  an  accounting  and  sale,  cn-  re- 
demptlon  ol  property  under  second  mort- 
gage. From  a  decree  rendered,  oomplalnant 
appeals;  and  certain  of  the  respondents  filed 
crosa-appealB.  Affirmed  on  direct  appeal,  and 
reversed  and  mnanded  on  cross-appeal. 

The  bill  shows  that  on  February  7,  1016, 
J.  G.  Moore  e»cuted  to  A.  U  Teal  a  mort- 
gage on  certain  live  stock,  and  all  crc^  to 
be  raised  during  the  year  1016;  that  on 
Mardi  13,  1916,  Moore  executed  and  deliv- 
ered to  J.  F.  Hooper  a  mortgage  on  certain 
live  stock  and  all  crops  to  be  raised  during 
the  year  1916,  but  that  this  mortgage  has  ei- 
ther been  paid  off  or  transferred  to  A.  L,. 
Teal,  and  Hooper  has  no  further  interest 
therein;  that  on  April  17,  1916,  J.  G.  Moore 
executed  and  delivered  to  T.  I*  Farrow  Mer- 
cantile Company  a  mortgage  on  certain  live 
stock,  and  all  crops  to  be  raised  by  blm  dur- 
ing the  year  of  1916 ;  that  on  June  21,  1916, 
J.  G.  Moore  executed  and  delivered  to  the 
International  Agricultural  Corporation  a 
mortgage  on  certain  live  sto<^  therein  de- 
scribed, and  also  all  crops  of  corn,  cotton, 
etc.,  raised  by  blm  during  the  year  1916,  and 
that  the  said  last-named  mortgage  is  now 
the  Individual  property  of  the  said  W.  S. 
Wiles,  and  that  said  Wiles  has  been  the  own- 
er since  the  execution  of  the  mortgage.  It 
having  been  given  as  collateral,  and  all  in- 
terest held  by  the  mortgagee  having  become 
divested  from  the  mortgagee  and  Invested  in 
said  Wiles.  This  mortgage  is  Exhibit  4  to 
the  bllL  It  Is  further  alleged  that  several 
other  small  mortgages  and  Ileus  were  given 
said  Moore  on  his  said  crops  to  be  raised 
during  the  year  1916,  and  on  the  other  prop- 
erty therein  described,  but  It  is  the  under- 
standing and  informatiou  of  plaintiff  that 
these  have  all  been  paid  off  and  satisfied ; 
that  defendant  Teal  has  taken  possession  of 
the  greater  part  of  said  mortgaged  crops  and 
other  produce,  and  said  live  stock,  and  has 
cwiverted  U  to  his  own  use  without  any  pre- 
tense of  fwedosnre,  and  In  vic^tlon  of  the 
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rights  of  complainant;  that  ttie  AlbertviUe 
Tndlng  Company,  R<^iuson  Luther  &  Co., 
J.  H.  Collins,  and  many  others  named  hare 
each  and  all  bought,  sold,  and  coaveseA  to 
their  own  nse  a  portion  of  said  crops.  The 
following  is  the  description  contained  In  Ex- 
hibit 4,  the  mortgage  to  the  International 
Agricultural  OorporatioQ,  and  alleged  to  have 
passed  to  the  ownership  of  Wiles : 

To  farther  secure  the  payment  of  this  note, 
I  hereby  agree  that  all  crops  of  all  kinds  grow- 
iag  aod  to  be  grown  on  said  farm  shall  be  bound 
for  the  same,  and  said  mortgage  shall  be  valid 
and  Unding  xtpoa  said  crops  when  detadied, 
gathered  and  put  into  shape  for  market  as  be- 
fore said  detachment  or  gathering  ot  same. 

In  hla  croBS-UU  Moore  denies  that  he  gave 
T.  L.  Farrow  Mercantile  Company  a  mort- 
gage on  any  live  stock.  He  avers  that  he  can- 
not read,  and  that  the  mortgage  was  not 
read  to  Um.  He  also  denies  giving  any 
mMtgage  to  the  Int^matlMial  Agricultural 
C<»poratlon,  but  says  he  gave  them  a  mort- 
gage note  for  fertilizer,  but  expressly  denies 
that  be  conveyed  any  property  thereby.  T. 
L.  Farrow  Mercantile  Company  also  filed  a 
croBs-blU  setting  out  the  mortgage  executed 
by  Moore  to  them,  and  alleges  that  at  that 
time  Moore  owned  four  mules  which  were 
covered  by  their  mortgage,  and  that  Moore 
Is  now  in  possession  of  the  mules,  or  has 
delivered  them  to  A.  L.  Teal,  end  that  said 
Mowe  raised  during  1916  a  lai^  crop  of 
cotton,  com,  eta,  and  has  same  on  hand,  or 
his  sold  and  disposed  ct  same  to  some  or 
all  of  defendants  named  la  original  bill.  The 
cross-bill  also  sedcs  an  accounting  as  betwem 
cross-complainant  and  Moore  and  Teal,  and 
to  enfcore  any  Hen  that  It  may  have. 

D.  Isbell,  of  Ountersville,  for  appdlants. 
McCord  &  Orr  and  Street  &  BiHdfoi^  all  of 
Albertvllle,  for  appellees. 

ANDKBSON,  C.  J.  We  fully  agree  with 
the  trial  court  that  the  mortgage  from  Moore 
to  the  "International  Agricultural  Corpora- 
tion" of  the  2l8t  day  of  June,  E^IMt  4  to 
complainant's  bin,  and  which  thecoii4>Iainant 
claims  as  assignee,  Is  void  as  a  mortgage  of 
the  crop  because  of  uncertainty  as  distin- 
guished from  indeflniteness  which  could  be 
made  certain  by  parol.  It  does  not  say  all 
crops  or  crops  upon  any  particular  farm, 
and  the  proof  sbows  that  the  mortgagor  cul- 
tlYated  several  farms.  Therefore  the  de- 
scription was  not  such  as  could  be  made 
definite  by  i>arol,  but  was  so  uncertain  as  to 
render  the  mortgage  void  as  a  conveyance 
of  the  crop.  Woods  v.  Rose,  135  Ala.  301. 
33  South.  41 ;   Smith  v.  Fields,  TO  Ala.  335. 

The  trial  court  dismissed  the  cross-Mil  of 
the  respondent  Farrow  Company  without  as- 
signing any  reason,  but  upon  the  evident 
theory  that  It  had  no  valid  mortgage.  It  is 
true  several  witnesses  testified  that  Dog- 
gette  toM  Moore  that  the  instrument  he 
wat  signing  was  not  a  mortgage,  but  a  plain 
"guano  not^"  but  Dogi^tte  testified  that  he 


told  him  it  was  a  mortgage,  and  Moore  did 
not  testily  to  the  contrary,  and  we  accept 
Doggette's  version,  as  be  is  corroborated  by 
common  sense  and  reason  as  the  record  dis- 
closes that  Moore  was  not  su^  a  customer 
that  a  business  man  of  even  ordinary  pru- 
dence would  single  out  to  sell  fertilizer  with- 
out talcing  security.  We  hold  that  the  said 
Farrow  Company  was  entitled  to  an  account- 
ing with  Teal,  and  to  a  redemption  or  sub- 
jection of  the  property  embraced  In  the  mort- 
gage to  its  lim  if  anything  remained  after 
satisfying  the  prior  Hen  or  mortgage  of  Teal. 
The  case  Is  affirmed  upon  direct  appeal  and 
Is  reversed  and  remanded  upon  the  cross-ap- 
peal of  the  Farrow  ,Company  In  order  that 
the  trial  court  may  direct  an  accounting 
against  the  respondent  Teal  and  render  a 
decree  aocordln^y.  One  half  of  the  cost  of 
this  appeal  will  be  taxed  against  the  ai47el- 
lant .  Wll^  and  the  other  half  against  the 
respondent  A.  L.  Teal. 

Affirmed  on  direct  appeal.  Bevwsed  and 
remanded  on  cross-appeal. 

MAYFIBLD,  SOMERYILLB,  and  THOM- 
AS, JJ.,  concur. 


POOL  V.  STATH.   (6  Div.  793.) 

(Supreme  Court  of  Alabama.    May  9,  1918, 
Kehearlng  Denied  June  6,  1918.) 

Certiorari  to  Court  of  Anpeala 

Habeas  corpus  by  B.  E.  Pool  against  the 
State.  Motion  to  quash  the  return  was  over- 
ruled, and  petitioDer  apiiealed  to  the  Court  of 
Appeals,  which  affirmed  (78  South.  407),  and 
he  petitionB  for  certiorari.    Writ  denied. 

Allen  Sc  ISell,  of  Birmingham,  for  appellant. 
F.  Loyd  Tate,  Atty.  Osn.,  for  tha  Stats. 

McCLBLLAN,  J.  Petlti<m  of  B.  E.  Pool  for 
certiorari  to  the  Court  of  AppralB  to  review  and 
revise  the  judgment  of  said  covk  in  the  cause 
of  B.  R  Pool  V.  State,  78  South.  407. 

Writ  denied. 


INTERSTATE  CASUAI/FT  CO.  v.  QVISF 
STAmS  STEIEL  CO.   (6  Div.  433.) 
(Supreme  Ooort  of  Alabama.    May  16)  1918. 
Bdiearing  Denied  June  20,  1918.) 

Appeal  from  City  Court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  by  the  Gulf  States  Steel  Company 
aeainat  the  Interstate  Casualty  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Stokely,  Scrivner  &  Dominick,  of  Birmingham, 
for  appeUant.  Forney  Johnston,  of  Birming- 
ham, for  ai^ellee. 

MAYFIELD,  J.  This  is  an  acti<m  on  an  in- 
demnity or  surety  bond,  executed  by  appellant 
as  surety  for  the  Gallacher  Coal  Company,  and 
payable  to  the  appellee.  The  hoad  was  to  se- 
cure the  faithful  performance  of  a  certain  lease 
contract  between  the  Gailacher  Coal  Ccmpauy 
and  appellee.  The  condition  ot  the  bond  is  iu 
part  as  follows:  "Now,  therefore,  the  condition 
of  the  forgoing  obligaticm  is  such  that  if  the 
said  principal  shall  well  and  truly  indemnify 
and  save  harmless  the  said  oblizee  from  any 
pecuniary  loss  resulting  from  the  oreach  of  any 
of  Uie  terms,  covenants  and  conditioos  of  the 
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said  lease  on  the  port  of  the  said  {ffindpal  to 
be  per£<»ined,  thm  this  obligatitm  to  be  void, 
otherwise,  to  r^nain  in  full  force  and  eflfect  in 
law."  The  com^aint  alleged  ai^rt^riate  breach- 
es of  the  condiuoDS,  and  claimed  as  damages  the 
full  amoont  of  the  penalty,  viz,  $10,000.  The 
cause  was  tried  by  the  court  without  a  jury^  and 
judgment  was  rendered  in  faror  of  the  plaintiff 
for  the  full  amount  claimed.  From  such  judg- 
ment defendant  auretj  cinnpaay  ^oaecatMi  this 


le  evidence  is  rather  voluminoas,  and  it 
would  serve  no  useful  end  to  review  It  In  an 
extended  opinion.  It  is  sufficient  to  say  that  it 
has  been  careCally  examined,  and  found  soSicient 
to  support  tho  judgment  rendered. 

There  was  no  error  in  any  oi  the  rolings  on 
the  admisaiMi  or  the  rejection  of  evidence,  as 
to  which  error  is  assigned  or  argument  is  made. 

The  judgment  aiwealed  from  Is  free  from  er- 
ror, and  must  be  amnned. 
Affirmed. 

ANDERSON,  O.  J.,  and  SOlfBBTILLE  and 
THOMAS,  JJ^  otmcor. 


LAWBEMOE  t.  STATE,   ffi  Div.  770.) 
(Supreme  Court  of  Alabama.    May  30,  1918.) 

Appeal  from  Circuit  Court,  Pickens  County; 
H.  B.  Foster,  Judge. 

Earnest  Lawrence  was  convicted  of  murder 
in  the  first  degree  with  death  sentence,  and  he 
appeals.  Affirmed. 

P.  C  Barkadale,  of  C<^umbus,  Miss.,  for  aiK 
pellant  F.  Loyd  Tate,  Atty.  Gen.,  and  Bm* 
mett  S.  Thigpen,  Asst  Atty.  Gen.,  for  the  State. 

SOMERYILLB.  J.  Deftadant  was  convicted 
of  murder  In  tbe  first  degree  and  sentenced  to 
death.  The  trial  court  overruled  a  motion  to 
ttuash  tbe  Bpecia]  venire,  and  also  a  motion  to 
quash  the  indictment,  on  the  ground  that,  de- 
fendant being  a  negro  and  the  victim  a  white 
man,  defendant  was  denied  the  right  to  have 
competent  members  of  bis  race  on  the  grand  Jury 
that  indicted  him,  and  on  the  petit  jury  that 
tried  him,  by  reason  of  the  draigned  exclusion  of 
their  names  from  the  jury  boxes  of  Pickens 
county,  thereby  infringing  upon  his  constitution- 
al rights  to  trial  by  an  impartial  jury,  to  due 
process  of  law,  and  to  the  egual  protection  of 
the  laws. 

The  record  riiows  that  defendant  offered  no 
evidence  in  support  ot  these  motions,  and  no  bill 
of  exceptions  Is  presented.  For  this  reason,  if 
there  were  no  other,  the  motions  were  properly 
overruled.  The  subject  is  fully  discussed  in 
Oreen  v.  State,  73  Ala,  26.  Our  inspection  of 
the  record  discovers  no  error  in  the  trial  pro- 
ceedings, and  tiie  judgment  vill  be  affirmed. 

Affirmed.  All  the  Justices  craicar. 


SANDKBS  T.  STATB.  (B  Dlv.  486.) 

<Court  ol  AivmIb  ot  Alabama.   May  28^  1018. 
Rehearing  Denied  June  11.  lOia) 

1.  CBiinnAL  I1A.W  «»98— JTniiSDicnon  of 
Pebson— Demubbbb  to  Affidavit. 

The  question  of  the  circuit  court's  jurisdic- 
tion of  the  person  to  try  on  an  affidavit  and  war- 
rant issued  by  a.  justice  of  the  peace  and  made 
returnable  direct  to  the  circuit  court  cannot  l>e 
raised  by  demurrers  to  the  affidavit. 

2.  Criminal  Law  ®=>105— Jusisdiction  of 
Person— Waiver. 

The  question  of  jurisdiction  of  the  pe  rson, 
not  being  raised  by  proper  plea,  is  waived. 


S.  Crimihai,  Law  «=»218^  —  Wakbart  — 

Bbtubh  to  Cibcdit  Court. 
In  tbe  absence  of  statutory  anthoiitjr,  a  jna- 
tice  of  the  peace  cannot  Issue  a  warrant  return- 
able to  the  circuit  court. 

4.  CBiMnfAi.  Law  ^s>10&~Jubisdictxon  or 
Person— Waives  of  Objection. 

The  issuing  of  warrant  by  a  justice  of  the 
peace  returnable  to  the  circuit  involves  juris- 
diction of  the  person,' question  as  to  which  is 
waived  by  absence  of  pn^iMr  plea. 
Q.  iKDIOnOHT  AND  Infobmatioh  «SI»1S2(8) 

-^EpABATs  Counts— TiouTion  or  Prohx- 
Bmon— Paoor  or  -Sbtbbai.  Sale8. 
More  than  (me  sale  can  be  proved  on  prooe- 
cution  for  violation  of  the  prohll^tion  law 
(Acta  1015.  p.  31,  I  80),  providing  the  indict- 
ment or  affidavit  may  set  out  sevenil  chargea  in 
separate  counts,  and  tiiat  defendant  may  be 
convicted  and  punished  on  each. 
6L  iNDICniBNT  AND  INFOBMATIOH  •=»132^ 

— E^LBonoH  Betwebh  Acts  Chabged. 
The  doctrine  of  dection  has  no  application 
where  on  prosecutitm  for  violation  of  the  pro- 
hibition law  the  affidavit  sets  oat  sewal  sales 
in  separate  coosti^  as  sotiioriied  by  Acts  101S> 
p.  31,  }  30. 

7.  INTOXICATINO  LlQUORS   «a»146(4)  —  Pso- 

HiBiTioN  Law— Loans, 
A  loan  of  beer  Is  a  violation  of  tiift  prohibi- 
tion law. 

&  OsnnNAi,  Lat  ^3^880  — .  iHsTBuonoirs 
—Requests  Bad  m  Past. 
Requested  charge  "that  under  no  evidence  in 
the  case  has  the  state  made  out  counts  2,  8,  4, 

5,  6,  7,  and  .8  of  the  complaint;  and  you  cannot 
ccmvict"  thereunda*,  is  pnverly  nraaed ;  tiiera 
being  evidence  aimioruciBf  conviction  under 
some  of  them. 

0.  iRDIOniBNT  AND  ImOBVATION     ^S9208  — 

Genbbal  \^dict— Good  and  Bad  Coinns. 
A  genera]  verdict  of  rnilty  will  be  refwrad 
to  any  good  count  in  the  complaint. 

Appeal  from  Olrcalt  Conr^  Jefferscm. 
County;  3.  C.  B.  Gwln,  Judge. 

Jane  Sanders  was  convicted  of  vioIaUng 
tbe  prohibition  law,  and  she  appeals.  Af- 
firmed. 

The  following  charges  were  refused  to 

defendant: 

(1)  The  court  charges  the  jury  that  under  no 
phase  of  this  evidence  can  yoa  convict  defend- 
ant, unless  you  are  convinced  beyond  all  re*8on- 
abla  doubt  tbat  defendant  sold  the  beer  to  tbs 
witness. 

(2)  Tbe  court  charges  the  jury  that  under  no 
evidence  in  this  case  has  the  state  made  out 
counta  2,  3,  4,  6,  6,  7,  and  8  of  the  complaint  or 
affidavit  ana  you  cannot  convict  defoidant  under 
such  count. 

Plnkney  Scott,  of  Bessemer,  for  a^>ellaiit:. 
F.  Loyd  Tat^  Atty.  Oen..  for  fihe  State. 

BRICKEN.  J.  [1-4]  The  affidavit  upon 
which  this  defendant  was  tried  in  the  dr- 
cnlt  court  of  JeCfeisoQ  county,  Bessemer 
division,  contained  eight  counts  charging  t&e 
violation  ot  the  prohibition  law  In  Its  several 
phases,  and  was  not  subject  to  the  demur- 
rers interposed.  Tbe  demurrers  undertook 
to  raise  the  question  of  the  jurisdiction  of 
the  circuit  court  to  try  the  defendant  on  an 
affidavit  and  warrant  issued  by  a  Justice  of 
tbe  peace  and  made  returnable  direct  to  Uie 
circuit  court    This  anestlon  ooold  not  be 
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ralaea  In  tills  BmnoM.  Under  ttte  law.  tito 
drcidt  oonrt  bad  Jnziadletlan  oC  tba  mibject- 
matter  duagtA  In  tbe  aflUaTlt  (Acta  1915, 
p.  32),  and.  In  tba  abaoice  ai  a  proper  plea, 
tbe  question  ot  tbe  Jurisdiction  ot  tbe  per- 
son must  be  deemed  to  bave  been  waived. 

Under  tbe  law,  jurisdiction  of  the  sob* 
Ject-matter  cannot  be  conferred  by  consent, 
bat  wben  Jnrisdictloii  of  tbe  subject-matter 
Is  conferred  by  lav,  jurisdiction  of  person 
may  be  conferred  by  consent  Ek  parte 
Blo^  102  Ala.  875, 15  South.  4B0;  Sherrod  t. 
State,  14  Ala.  App.  57,  71  South.  76.  As  was 
said  in  the  ^lerrod  Case,  supra: 

"Jariadlction  ol  the  ctteaat  and  of  the  person 
mast  concur  to  aathorize  a  court  of  competent 
jurisdicti<Hi  to  proceed  to  final  Judgment  In  a 
crimmal  prosecution.  *  *  *  To  this  tatl,  a 
formal  aeeusation  anffident  to  amriae  the  de- 
fendant <tf  tbe  nature  and  cause  of  tbe  accusa- 
tion is  a  prerequisite  to  Jurisdiction  of  the  oi' 
fense.  •  •  •  Irregularities  in  obtaining  ju- 
lisdiction  of  the  person  may  be  waived,  but  a 
fbnnal  accusation  by  indictment,  or  informatimi, 
or  complaint  supported  by  oath  is  essential  to 
complete  jurisdicUon,  and  cannot  be  waived." 

In  tbe  absence  of  statutory  authority  a 
jn^oe  of  the  peace  cannot  issue  a  warrant 
and  make  it  returnable  to  tbe  drenlt  court, 
bat  the  Issuing  of  tbe  warrant  Involves 
tbe  jurisdiction  of  the  person,  and.  In  the 
absence  ot  a  proiwr  plea  In  abat«nent,  Is 
deemed  to  be  waived. 

[S,  I]  It  is  next  Insisted  by  tbe  defendant 
tbat  in  i^oeecutlrais  of  this  kind  there  can 
be  but  one  sale  proven,  and.  If  one  sale  has 
been  proven,  other  sales  or  evidence  of  them 
mast  be  excluded  by  tbe  court."  There  Is 
clearly  no  merit  in  this  contention,  as  the 
provision  of  the  statute  (Acts  ldl6,  p.  31, 1 30) 
is  that  "indictments,  Informations,  com- 
plaints, or  sffldflvlts  for  any  violation"  of 
the  prohibition  law  "may  set  out  several 
cbaiites  In  separate  counts,  and  tbe  accused 
may  be  convicted  and  punished  upon  each 
one  as  upon  set^irete  Informatlmis,  Indict- 
ments, complaints  or  affidavits  and.  judgment 
shall  be  rendered  on  each  connt  imder  which 
there  1*  a  finding  ot  guilty."  Phelps  v. 
State,  To  South.  £77.  The  affidavit  in  the 
Instant  case  contained  ^gfat  counts,  and  un- 
der the  law.  If  the  evidence  warranted  It,  the 
defendant  could  have  been  convicted  of 
as  many  different  (Senses.  The  doctrine  of 
Section  as  announced  In  Sojaer  v.  Stat^ 
Ti  South.  78,  dted  appellant,  has  no  a]q>U- 
catlon  here. 

[1]  Charge  1  was  properly  refused,  as  there 
was  evidrace  In  this  case  whlcb,  If  bdleved 
by  the  jury,  would  authorize  the  conviction 
of  the  defendant  for  unlawfully  dlBpoelng  of 
lager  beer,  a  malt  llQuor,  within  the  period 
covered  by  the  affidavit  As  a  matter  of 
Uct,  tbe  defendant  testified  that  she  loaned 
the  state's  witness  Battie  two  or  more  quart 
bottles  of  beer,  whldi  evidence,  of  Itself,  if 
bdleved  by  tbe  jury  b^<Hid  a  reasonable 
doubts  would  be  sufficient  i^n  whldi  to 


baae  a  nrdlct  of  gnllt  -  Haynaa  t.  States 
5  Ala.  App.  107,  5»  South.  32B. 

[I,  •]  Then  was-  no  wior  In  refoslnc 
dtarge  2,  as  under  fha  evidence  In  Ihls  case^ 
If  any  count  mentioned  In  the  requested  charm 
was  good,  then  the  entire  written  charge  was 
bad,  and  therefore  prop^ly  refused,  as  the 
counts  were  named  conjunctively  in  the 
requested  charge,  and  under  the  evidence 
in  this  case  the  jury  would  have  been  author- 
ised In  finding  the  defendant  gnll^  of  "re* 
tailing"  as  charged  In  the  second  count,  and 
ci  engaging  In  the  bnsln«n  of  selling  inw- 
hlUted  beverages  as  charged  in  connt  4,  and 
also  ot  maintaining  an  unlawful  drinking 
placa  as  diarged  undor  oonnt  8  of  the  com* 
plaint,  although  there  mlfl^t  have  beoi  no 
evidence  authOThdng  a  convlcthHi  under 
counts  8,  6,  6,  and  7.  Moreover,  there  was  a 
general  verdict  of  guilty,  and  this  verdict 
would  be  refwied  to  any  good  coimt  of  the 
oomidalnt. 

This  dlyosaa  of  the  several  assignments 
of  error,  and,  there  aivearlng  no  error  of  a 
reversible  nature  in  the  record,  the  judg^ 
ment  of  the  lower  court  Is  afllnned. 

Affirmed. 


OLIVKR  T.  STATBL   <8  Dir.  581.) 
(Court  of  Appeals  of  Alabama.  June  11, 191&) 

1.  ConsrrrnnoNAX.  Law  «=963<J0— Dkuqa- 

TION  or  POWGB  BT  LbGISLATDBB. 
.  Tbe  Legislntare  can  delegate  to  tbe  board  of 
revenue  the  power  to  establish,  i^oraulgata^  and 
enforce  rules  and  regulations  as  to  the  public 
roads  of  a  county. 

2.  iHoiomnT  aud  IsttauAnoa  ^llOffl) 

— STATUTOBT  OFFaiTBB. 
Id  drawing  indictments  under  a  statute.  It 
is  sufficient  if  the  language  ot  the  statute  be 

eubstantially  followed. 

3.  CRiMinxL  Law  <8=>304a7)  —  BviDZHOa  — 

Judicial  Notick. 
The  courts  cannot  take  judicial  notice  of 
the  proceedings  of  the  board  of  revenue  of  a 
county,  or  of  rules  and  regulations  adopted  by  it. 

4.  iNDIcncEHT  AMD  IhFOBHATXOR    «=>10&  — ' 

Statotost  OmNBB— Violation  of  Ruixs 

OF  BOABD. 

Where  offense  consists  In  violation  of  regu- 
lations of  board  of  revenue  of  county,  made  of- 
fMise  by  statute.  It  should  be  averred  in  Indict- 
ment, wliich  need  not  set  oat  regulatioas  in 
full,  that  acts  were  done  in  violation  of  regn- 
latious  duly  adopted  under  statnte; 

5.  Ihdioiuent  and  Infobuation  43»110(80> 
— Statutobt  Offense— Pailube  to  Follow 
Statute. 

Indictment  for  failing  to  work  public  roada|, 
in  violati(»i  of  regulations  prescribed  board 
of  revenue  of  county,  offense  created  by  Acta 
1015,  p.  S74,  8  2,  which  indictment  does  not 
follow  language  of  section,  Is  demurrable. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  CP.  Almon,  Judge. 

George  Oliver  was  Indicted  under  Act  Sept. 
22,  1915,  S  2,  fbr  faiUug  to  w<»-k  the  public 
roads,  and  frwn  the  judgment  he  iUK>eal& 
ICeversed  and  remanded. 
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The  Indictment  Is  as  follows,  omlttlDK  tar- 
mal  chargliig  part: 

George  Oliver  did  unlawfnUy  fail  or  reftue  to 
work  upon  the  public  road  or  roads  of  the  conn- 
tj  after  having  been  legally  notified  the  over- 
seer of  the  road  section,  to  or  on  which  he  had 
been  duly  Bpi>orti<med  to  work,  that  biB  servicea 
on  said  rood  were  required,  as  was  bis  legal  dnty 
to  do  under  the  provlrion  of  the  nrtm  of  the  Leg- 
islature of  Alabama  approved  September  22, 
191fi,  giving  authority  to  boards  of  county  reve- 
nue, or  like  courts  of  the  several  counties  of 
Alabama,  including  the  county  of  Franklin,  the 
authority  to  establish,  promulgate,  and  enforce 
rules  and  regulations  for  the  working  of  the 
public  roads  in  said  county,  and  punish  offenders 
lor  the  violation  of  offense;  and  the  rules  and 
regulations  established  and  promulgated  under 
the  authority  of  said  act  by  the  court  of  county 
revenue  of  said  county  on  November  8,  I&IS, 
which  said  rules  and  regulatimis  provided  in 
substance  as  follows:  That  the  court  of  county 
revenue  should  divide  the  public  roads  of  said 
county  into  road  sections,  and  appoint  for  each 
road  sectioQ  a  road  overseer  and  apportion  to 
such  overseer  and  to  work,  on  such  road  sections 
certain  road  hands;  that  such  overseer  when  ap- 
pointed shall  notil6^  said  road  hands  so  appor- 
tioned to  bis  road  section  that  the  services  of 
such  road  tiands  are  required  on  said  road;  that 
such  overseer  shall  work  such,  road  iiends  so  ap- 
portioned to  him  on  his  road  section  10  days  in 
each  year;  and  that  said  road  hands  shall  vork 
upon  said  section  on  or  to  which  they  are  appor- 
tioned  when  notified  by  the  overseer  of  such  road 
section  that  their  services  on  said  road  are  re- 
quired. 

Wm.  Ia  Chenanlt,  of  Russellville,  for  ap- 
pliant.  F.  Loyd  Tate,  Atty.  Gen.,  David  W, 
W.  Puller,  Asst  Atty.  Gen.,  and  Henry  D. 
Jones  and  Travis  WilllamSt  both  of  Bussell- 
vtlle,  for  the  State. 

SAHFORD,  J.  Section  2  of  the  act  of  the 
Legislature  adopted  September  22, 1910  (Acts 
1915,  p.  574),  provides: 

"Tbat  it  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  violate  any  rule,  regula- 
tion or  taw  which  may  be  adopted  or  promulgat- 
ed by  the  court  of  county  commissiODers,  bf^rd 
of  revenue  or  like  governing  body,  of  any  county 
nnder  the  authority  conferred  by  this  act,  relat- 
ing to  the  use,  control,  care,  operation  or  maia- 
tenance  of  any  such  public  road,  bridge  or  ferry 
and  any  person,  firm  or  corporation  violating 
the  same  shall  be  deemed  gnilty  of  a  misde- 
meanor and  apon  c(Hiviction  shall  be  fined,"  etc. 

[1]  The  defendant  was  Indicted  under  this 
section,  and  upon  the  trial  interposed  several 
grounds  of  demurrer.  It  has  several  times 
been  held  that  the  Legislature  could  delegate 
to  the  board  of  revenue  the  power  to  estab- 
lish, promulgate,  and  enforce  rules  and  regu- 
lations with  reference  to  the  public  roads  of 
a  county.  Floyd  v.  State,  74  South.  7B2; 
Hicks  V.  State,  75  South.  636. 

[21  Section  2  of  the  act  above  referred  to 
creates  the  crime  end  fixes  the  i)enaltr  for  a 
violation,  in  drawing  Indictments  under  a 
statute,  It  is  sufildent  If  the  language  of 
the  statute  is  substantially  followed.  Wright 
V.  State,  3  Ala.  App.  140,  57  South.  1023; 
Campbell  v.  State,  4  Ala.  App.  104,  58  South. 
125;  Jordan  v.  State,  6  Ala.  App.  229,  59 
South.  710;  GleasoD  v.  State,  6  Ala.  App.  49, 


60  SoQtb.  518';  Sonera  t.  St&te,  7  Ala.  Avp* 
78,  61  South.  485;  HcLaln  v.  Sta.to,  72 
fSvaOi.  511 ;  Porter  y.  State,  72  SoottL  776; 
Brannon  r.  State,  76  South.  991. 

[S.  4]  As  was  said  ia  Cnrlee  t.  State,  76 
South.  268: 

"The  indictment  cannot  be  sustained  on  the 
theory  that  the  allied  acts  of  the  defmdant 
were  a  violation  of  'rules  and  regulations*  adopt- 
ed by  the  state  live  stock  sanitary  board.  <^ 
this  ease,  board  of  county  commisdoDera.l  The 
courts  cannot  take  judicial  knowledge  of  the  pro- 
ceedings of  the  board  or  the  rules  and  regula- 
tions adopted  by  it.  Glenn  v.  City  of  PrattviUe 
[14  Ala.  App.  621],  71  South.  75;  Blvina  v.  City 
of  MontgCMuerv.  18  Ala.  App.  641  [09  South. 
224].  And  while  jt  ia  not  necessary  that  the 
rules  and  reguIationB  be  set  out  in  full  in  the  in- 
dictment, where  a  prosecution  is  based  on  the 
violation  of  such  rules  and  regulati<Hi&,  it  should 
be  averred  that  the  alleged  acts  were  done  in 
violation  of  rules  and  n«ulationB  duly  adopted 
by  the  t)oard"  of  county  conunlssioners  or  like 
governing  body  of  the  county,  "under  the  provi- 
sion of  the  statute  conferring  on  the  board  such 
power."   Curlee  v.  State,  supra. 

[$J  The  indictment  in  this  case  does  not 
unaertake  to  follow  the  language  of  sectio>n  2 
of  the  act  creating  the  offense;  the  offense 
being  the  vi<^tl(Hi  of  a  rule,  regulation,  or 
law  adopted  or  promulgated  by  the  court  of 
county  commissioners,  or  like  govCTulng  body 
of  the  county,  and  the  failure  to  worit  being 
the  quo  modo  of  the  vioiatlon.  The  dranur- 
rer  to  the  indictment  should  hare  been  sus- 
tained. 

For  this  error,  the  Judgment  is  reversed, 
and  the  cause  Is  remanded. 
Rerorsed  and  remanded. 


MILLEOt  T.  STAm    (4  DIt.  667.) 
(Court  of  Appeals     Alabama.  June  29.  1918.) 

1.  InDzonmiT  and  Ihtmhatiom  «3»87(8) — 
Date  of  Ofrhsb— Alleoation  — Sum- 

CIEKCT. 

Act  1915,  p.  1S7,  while  deeignated  an  amend- 
ment  to  Code  1907,  I  7700,  creates,  so  far  as 
it  rebttH  to  carnal  knowledge  of  a  giri  over 
14  and  under  16.  a  new  offense,  and,  since  act 

had  not  been  in  force  for  such  period  as  to  cover 
limitation  of  action,  it  was  necessary  to  either 
allege  date  at  offense,  or  that  offense  was  com- 
mitted subsequent  to  date  of  passage  ot  act,  in 
view  of  Const  1901,  C  7,  as  to  punishment  only 
under  law  established  prior  to  conunis^on  of 
offense. 

2.  Rape  «=3l7— Dufbhsk— -Ionokanck  as  to 
Agb  of  Oibl. 

In  prosecution  under  Oode  1907,  fi  7700,  as 
amende  by  Acts  1915,  p.  137,  as  to  carnal 
knowledge  of  girl  over  14  and  under  16,  that 
defendant  honestly  entertained  a  belief  that 
girl  was  over  16  was  no  defense. 

3.  Rape  «»15— Oabnai.  Abuse  of  Gnx  Um- 
DEB  Age— "Abuse." 

"Abuse"  in  attempting  to  have  carnal  knowl- 
edge of  any  girl  over  12  and  imder  16,  as  pro- 
vided by  Acts  1915,  p^  137.  ia  limited  in  its 
meaning  to  injuries  to  genital  organs,  and  does 
not  refer  to  other  forcible  or  wrongful  ill  usage 
of  other  parts  of  body. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Abase.) 
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4  Statutes  <s=»118(fl^-~TiTLB— Rbrumob  in 
Title  to  Section  Nombeb  Oslt. 
Title  at  Acta  1915,  p.  137,  "An  act  to  amend 
aection  TTOO  of  the  Code  IftOT,"  is  sufficient,  un- 
der Const  I  45,  as  to  title  of  acts,  since  sub- 
ject of  amendatory  act  is  germane  to,  hu greeted 
67,  and  Bupplemental  to  section  sought  to  be 
amended. 

5.  Indictment  and  Ihfobmation  4»111(1)— 
Nbgatitino  Defenses. 
Provtflion  of  Code  190T,  |  TTOO,  as  ammded 
Acts  IUj.6,  Dl  1S7,  that  section  aa  to  carnal 
knowledge  of  girls  under  16  shall  not  am>ly  to 
boys  Qoder  16  sets  up  defensive  matter,  which 
need  not  be  negativecT  in  iodictmmt. 

Appeal  from  Circuit  Court,  Genera  County; 
H.  A  Pearce,  Jadge. 

HMiry  Miller  was  convicted  oC  having 
carnal  knowledge  of  a  girl  under  age  of  con- 
sent, and  anieals.  Rerersed  and  remanded. 

W.  0.  Mnlkey,  of  Genera,  and  N.  H.  Mix- 
aoQ,  of  Samson,  for  appellant.  F.  Loyd  Tate. 
Atty.  Qen^  and  Bnunett  S.'  Thlgpen,  Asst 

Atty.  Geu.,  for  the  State. 

BKICKHN,  J.  The  Indictment  upon  which 
the  defendant  was  tried  and  convicted  was 
ehaiienged  by  demurrer ;  the  first  and  second 
grounds  thereof  being  predicated  upon  the 
fact  that  the  Indictment  fall>i  to  allege  the 
time  at  which  the  off^ise  was  couiniitted, 
and  that  the  Indictment  falls  to  allege  that 
the  offense  was  committed  since  Mni-ch  IT, 
1915^  the  date  of  the  approval  of  the  act  un- 
der which  the  def^dant  is  indicted. 

[1]  While  the  act  (Acts  1915,  p.  137)  approv- 
ed March  17, 1915,  Is  designated  as  an  amend- 
ment to  secUoQ  7700  of  the  Code  of  1907,  the 
operatltm  thneof,  so  far  aa  It  relates  to  a 
over  the  age  of  14  and  under  16  years.  Is 
a  new  law,  and  creates  a  new  offense,  in  that 
the  age  limit  Is  changed  to  16  years,  and  the 
offense  is  made  a  felony,  and,  as  the  period 
of  time  of  3  years  anterior  to  the  indictment 
of  this  felony  extends  beyond  and  prior  to  the 
date  of  the  passage  of  the  law,  it  was  nec- 
essary, under  the  uniform  decisions  in  this 
state,  that  the  Indictmrat  should  either  al- 
lege the  date  of  the  comrolsalon  of  the  offense 
cbarged.  or  that  the  offense  was  committed 
BnbeeQUCTt  to  the  date  of  the  passage  of 
this  act.  For  non  constat  the  defendant  com- 
mitted the  offense  prior  to  the  passage  and 
approval  of  the  act  of  1915,  supra.  The  de- 
nmrrer  went  to  this  point  and  should  have 
been  sustained.  Olenn  v.  State,  158  Ala. 
4i  48  South.  505;  Marks  v.  State,  169  Ala. 
£9,  48  South.  864,  133  Am.  St.  Rep.  20 ;  Kelly 
V.  State,  171  Ala.  44,  55  South.  141:  Blbh  v. 
Btate,  63  Ala.  84,  3  South.  711.  In  other 
Words,  it  is  essential  that  the  time  be  stated 
la  the  Indictment,  unless  the  statute  has  been 
In  force  for  such  period  of  time  as  to  corer 
the  limitation  of  the  action.  Authorities 
snpra.  For  it  is  expressly  provided  that  no 
person  shall  be  punished,  but  by  virtue  of  a 
law  established  and  promulgated  prior  .to 
the  oflaue  and  legally  applied.  Const 
1901, 17.  • 
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[2]  nie  d^imdant  undertook  and  offered 
to  prove  that  he  did  not  know  the  age  of 
Bertha  Odom,  and  that  from  her  appearance 
and  size  and  height  the  defendant  honestly 
entertained  the  belief  that  she  was  over  16 
years  of  age.  The  court  would  not  permit 
this  proof,  and  stated  "that  under  the  stat- 
ute under  which  defendant  Is  Indicted,  that 
the  question  In  this  respect  Is  as  to  her  age, 
and  not  as  to  her  appearance,  or  what  the 
defendant  honestly  believed  it  to  be";  and 
the  court's  ruling  upon  the  evidence  and  upon 
special  charges  requested  by  the  defendant 
were  In  line  with  the  above  statement  by  the 
court  In  this  there  was  no  error,  as  the 
crime  does  not  depend  upon  the  knowledge 
of  the  defendant  of  the  fact  that  the  girl  in 
question  was  under  the  age  of  16  years,  but 
upon  the  ftict  Itself,  as  the  statute  fixes  the 
age  of  consent  at  16  and  Is  intended  for  the 
protection  of  girls  under  that  age,  and  knowl- 
edge of  Uie  age  of  the  girl  is  not  made  an  el- 
emoit  of  the  t^ense.  If  into  this  statute 
should  be  Injected  the  knowledge  of  the  age 
of  the  girl,  or  If  the  fact  of  her  appearance 
would  indicate  she  Is  more  than  16,  will  jus- 
tify the  defendant  in  the  commission  of  the 
offense,  in  many  Instances  the  very  purpose  of 
the  statute  would  be  thwarted,  for  it  is  a 
matter  of  universal  common  knowledge  that 
many  girls  under  the  age  of  16  are  more 
precocious  and  more  fully  developed  than 
are  those  of  16  end  even  IT  years  of  age,  and 
it  is  manifest  that  these  are  the  very  girls, 
those  who  are  more  mature  In  appearance, 
whom  the  statute  is  intended  to  protect,  and 
who  most  need  the  protection  of  this  statute. 
As  said  by  an  «nlnent  writer  and  jurist: 

"We  r^ndiate  utterlr,  as  most  dangerous, 
the  notion  that  any  intellectual  precoci^  in 
an  individual  female  child  can  hasten  the  period 
which  appears  to  have  been  fired  by  statute  for 
the  arrival  of  the  age  of  discretitm ;  for  that 
very  precocity,  if  uncontrolled,  might  very  prob- 
ably lead  to  ner  irreparable  injury." 

Ip  Fox  V.  State,  3  Tex.  App.  329,  30  Am. 
Rep.  144,  it  was  held  a  person  may  be  crim- 
inally liable  for  adultery  with  a  woman  he 
did  not  know  to  be  married,  or  for  the  carnal 
knowledge  of  a  female  under  10  years  of  age, 
though  he  b^leved  her  to  be  older.  Queen 
V.  Prince,  Ia  R.  2  Or.  Cas.  154 ;  State  v.  New- 
ton, 44  Iowa,  46.  From  what  has  been  said, 
charge  3  was  properly  refused,  and  the  ruling 
of  the  court  upon  the  evidence  in  this  con- 
nection was  without  error. 

[3]  Charge  2  was  properly  refused.  Abuse, 
In  attempting  to  have  carnal  knowledge  of 
any  girl  under  16  years  of  age.  Is  limited  in 
Its  meaning  to  injuries  to  the  goiital  or^ns, 
and  does  not  refer  to  other  forcible  or  wrong- 
ful ill  usage  of  other  parts  of  the  body,  and 
when  It  Is  considered  that  the  purpose  of  the 
statute  is  to  prevent  the  deflowering  of 
young  i^ris,  it  cannot  be  doubted  that  abuse, 
within  the  meaning  of  the  statute,  is  embrac- 
ed in  the  ae«HD[diBlhed  aet  of  carnal  knowl- 
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edge  It  wu  aaid  In  Dftwklu  v.  State,  68 

Ala.  376.  29  Am.  Bep.  754: 

"The  offense,  then,  indudet  of  neceiedty  physi- 
cal injury  to  the  child,  and  it  is  this  uijur; 
the  term  'abuse'  includes,  though  it  la  indndea 
also  in  the  words  'carnally  know.* " 

-  [4]  There  Is  no  merit  In  the  ln«iBtence: 
"Itat  the  act  approved  March  17, 1916,  under 
which  the  def«idant  was  indicted.  Is  unoonstita- 
tkmal  and  void,  because  paaMd  In  violation  of 
sectifHi  46  (d  the  Gfuatitution." 

It  bas  beut  many  times  beUt  tbe  Su* 
preme  Ckmrt  of  tbla  state  tliat  where  the 
subject-matter  of  the  amendatory  act  te  ger- 
mane to,  suggested  by  and  sniq;demaital  to 
the  sobject  of  the  section  soviet  to  be  amend- 
ed, a  section  of  the  Oode  may  be  amended  by 
referraioe  In  the  title  to  tbe  section  number 
Mily.  Tbe  title  of  the  act  In  qneethm  reads 
as  follows:  "An  act  to  amend  section  TIOO 
of  the  Code  1907."  This  tlUe  la  sufficient, 
and  meets  the  requlzemoits  of  tbe  Conatltn- 
tlon.  State  t.  Smith,  187  AU.  411.  66  Sooth. 
942;  Uontgomery  t.  State  ex  ni.,  etc,  107 
Ala.  872, 18  Sontb.  167;  Bnslcr  r.  Gobn,  149 
Ala.  316,  42  South.  827. 

[I]  The  act  under  «4ilch  the  defeaidant 
was  prosecuted  prorldes  that  "this  section, 
however,  ahall  not  apply  to  hoys  under  six- 
teen years  of  aga**  TtOa  Is  a,  d^taslve  mat- 
ter, and  It  was  necessary  that  the  Indlcfe- 
ment  should  have  alleged  that  the  defendant 
was  over  16  years  of  age.  The  ground  of  de- 
morrer  raising  this  question  was  not  well 
talcai. 

For  the  error  pointed  out,  the  Judgment  d 
conviction  appealed  from  must  be  revecstd, 
and  the  cauee  remanded. 

Reversed  and  remandedL 


SNTDEE  V.  STATE.   (7  Div.  638.) 

(Court  of  Appeals  of  Alabama.   June  29,  1918.) 

CanaiiAL  Law  4»092— Vebdict— Sentincb. 

A  verdict,  "Wa  the  jury,  find  the  defendant 
guilty  as  drnrged  in  the  statement,  and  assess 
a  fine  of  four  hundred  dollars,"  shows  a  ccm- 
vlction  for  oaij  one  offense,  and  assessment  of 
only  one  fine,  and  a  jud^noit  acutendnc  defend- 
ant to  an  additional  tenn  at  hard  labor  was 
erroneoos. 

Appeal  from  Circuit  Court,  Btowah  Coun- 
ty; J.  E.  BUuAwood,  Judge. 

Arthur  Snyder  was  convicted  of  olme, 
and  he  anieala  Affirmed  In  part,  and  re- 
versed and  remanded  In  part 

M.  H.  Davidson,  of  Ckidsden,  for  an^Uant 
F.  Loyd  l^t^  Atty.  Gen.,  and  Ehrnn^tt  S. 
TtdgpeUf  Asst  Atty.  Gen.,  for  the  State: 

BROWN,  P,  3.  Tbe  verdict  of  the  jury  Is 
In  this  form: 

"We,  the  Jury,  find  the  defendant  guilty  as 
charged  in  tbe  statement,  and  assess  a  fine  of 
four  hundred  dollars." 

We  are  of  (pinion  that  this  verdict  clearly 
-  shows  a  convlctloa  for  only  one  offense,  and 
tbe  assessment  of  only  one  floe,  and  that  the 


judgment  of  the  oftort,  senteodng  dte  defend- 
ant to  an  additional  term  of  12  moo  the*  bard 
labor.  Is  erroneous.  Mulligan  v.  Stat^  72 
South.  761 ;  Stout  V.  State,  72  South.  762. 

There  being  no  error  In  the  judgmoit  oC 
conviction,  that  judgment  Is  affirmed.  The 
saitence,  however,  Is  hereby  set  ajslde  and 
annulled,  and  the  cause  Is  remanded  that  a 
prc^r  sentence  may  be  pronounced,  In  ac- 
cordance with  the  l&w.  Hnlllgan  v.  State, 
supra. 

Affirmed  In  part.  In  part  reversed  and  re- 
manded. 


VINSON  V.  STATE.  (7  Div.  637.) 
(Court  of  APPeab  oC  Alabama.  Jane  20, 19183 
L  iHToxzcAnno  IjXqddbs  «s»242— Piohibx- 

TION  Law— FUKIBHHIHT  rOB  FIBST  OOMVIO- 

TIOS. 

Senteneinc  to  12  months  hard  wwk  for  tbe 
county  for  first  conviction  for  vi<^tioB  ot  pro- 
hibition law  ia  error;  Actt  1916,  p.  2,  fixing  a 
limit  of  six  months. 

2.  Criminal  Law  «=»1088— Appeal— Subss- 
quxHT  Oboeb  bt  Tbiai.  Coubt. 

An  order  of  tbe  trial  court  suspending  sen- 
tence, being  made  aita  taking  of  aweal,  u  for 
that  reason  void  for  laA  U  jnrlsdlctuHi. 

3.  ConsrmmoiVAi.  Law  4s»73  —  Eif cboaoh- 

icEHT  on  PABDOmHa  POWBB — BUBPBHDnni 

Sbnikiiob. 

Indefinite  au^onsion  of  sentence  by  the 

court  Is  an  exercise  by  It  of  executive  power,  in 
contravention  of  Const  1901,  |  43,  being  an  en- 
croachment on  the  pardoning  power,  by  sectiaa 
124  &x»d  in  the  Governor. 

Appeal  from  drcult  Court,  Etowah  (Xnm- 
ty;  J.  E.  Blackwood,  Jndga 

nie  defendant,  Clevdand  Tiiuon,  was  In- 
dicted and  convicted  of  violating  the  prohibi- 
tion law,  and  be  aj^wals.  Affirmed  in  pari; 
and  In  part  reversed  and  remanded. 

F.  Loyd  Tate,  Atty.  Gen.,  and  Emmett  8. 
Tfalgpen,  Asst  Atly.  Gen.,  for  the  Statei 

SAMFO^,  J.  There  la  no  bill  of  exce|H 
tlOQS  In  the  record,  and  no  exc^>tloa  re- 
served  to  any  rullpg  of  the  court.  The  rec- 
ord discloses  that  the  defendant  was  tried 
cm  an  Indictment  charging  a  violation  of  sec- 
tion 8  of  an  act  of  the  Legislature  of  1915 
(Acts  1916,  p.  2),  on  November  14,  1917.  A 
verdict  of  conviction  was  returned  im  No* 
vember  14, 1917,  judgment  of  conviction  was 
r«idered,  and  a  soitenoe  of  the  defendant  for 
fine  and  costs  and  an  additional  term  of  12 
months'  imprlsonmoit  at  hard  labor  as  addl- 
tl<mal  punishment  fixed  1^  the  court  As  re- 
quired by  law,  on*  that  day  the  defendant 
prayed  an  aiveal  to  this  court,  and  soitence 
vna  suq;>ended  pending  audi  snoeal,  and 
bond  fixed  at  f8,000.  On  November  16th  thla 
bond  was  given,  pending  tiie  appeaL  On 
Pebruary  20,  1918,  tbe  following  «»dep  was 
entered  by  the  court: 

'.'On  this  the  20th  day  of  February  1018,  comes 
the  state  by  her  solicitor  and  the  defendant  in 
open  couat  in  hia  own  proper  person,  sud,  it  b»- 


I  ssi  saaa        «Bd  XST-finilBaa  la  aU  Xar-MoBibarsd  DICMU  and  ladsMB 

Digitized  by  Google 


TIN60N 


T.  8TATB 


31T 


ins  made  to  appear  to  the  eoart  that  th«  fine  and 
costs  in  this  case  have  been  fully  paid,  on  mo- 
tion it  ia  ordered  and  adjudged  by  tBe  court  that 
the  hard  labor  sentence  in  this  case  be,  and  the 
aame  ia  hereby,  eoapeDded  pmding  d«endant*s 
good  behavkff. 

[1}  The  Judgment  aoiteiidiig  the  defend- 
ant to  12  montlis'  bard  labw  for  ttie  connty 
was  error.  Hie  limit  fixed  hj  Om  statute  is 
such,  as  tbe  instant  case  Is  6  montha  for  the 
first  otteaae.  Acts  191S,  pw  2-  For  this  error 
the  8«itence  Is  set  aside  and  annulled,  and 
Judgmoit  of  convlctitHi  is  affirmed,  and  cause 
remanded  tm  proper  nentmoe. 

[2,  S]  The  order  of  February  20,  1918.  Is 
void  and  of  DO  effect  for  two  reasons:  First, 
an  appeal  had  already  been  taken  to  this 
court,  and  therefore  the  trial  court  was  with- 
out further  Jurisdiction  In  the  case.  (L>e 
Bardeleben  t.  State,  77  South.  979-081); 
second,  trial  courts  may  not  indeflnltdy  sus- 
poid  sentences.  The  Constitution  of  thlfi 
state,  section  43.  provides: 

"In  the  goremment  of  this  state,  except  In  the 
instances  ia  this  Gimstitntlon  hereinafter  ex- 
pressly directed  or  permitted,  the  leglslatiTe  de- 
partment  shall  never  exercise  tbe  ezecntlTe  and 
judicial  powers,  or  either  of  them;  the  executive 
shall  never  exercise  the  legislative  and  judicial 
powere,  or  either  of  tbem;  tbe  Judldal  shall  nev- 
er exercise  the  l^islatln  and  exeootive  powers, 
or  eitlier  of  tbem;  to  the  end  that  It  may  be  a 
covemmait  of  laws  and  not  of  men." 

She  pardoning  power  Is  fixed  by  the  Oon- 
stltntlfMi  In  the  cHleC  czccatlTe  of  tbe  stata 
Otmstitation,  8 124.  Hie  eflCect  of  sndi  a  sen- 
tence is  a  quasi  pardoa.  T  Bfiayf.  Die*  826 ; 
People  T.  Bellly.  68  Mich.  260;  18  N.  W.  840; 
Feoi^e  T.  Felhner,  61  Mich.  UO;  27  N.  W. 
SfS&.  In  early  times,  whoi  thne  wwe  no 
writs  of  error,  or  appeals  In  criminal  cases, 
the  courts  found  It  necessary  to  exercise 
rathw  broad  control  over  tlieir  sentences. 
Thus  the^  frequ«itly  postponed  the  roider- 
Ing  of  sentences  tor  a  short  and  definite  time 
to  oiable  tbe  prisoner  to  apply  to  tbe  execu- 
tlve  for  pard<Hi.  They  also  asserted  the  right 
to  suspend  for  a  reasonable  period  the  exe- 
cution of  a  sentence  which  had  already  bera 
rendered  In  order  to  permit  an  Inquiry  into 
the  sanity  or  pregnancy  of  the  accused.  At 
this  p<^t  the  early  courts  stopped,  no  fur^ 
tfaer  exception  being  recognised  to  the  gener- 
al role  that  sentence  must  be  Imposed  Im- 
mediately upon  conviction  and  when  raider- 
ed.  executed  with  dispatch. 

The  necessity  for  invoking  the  exerdae  of 
the  inherent  power  to  suspend  sentence  tem- 
porarily has  now  largely  disappeared,  be- 
cause the  modem  refwms  ot  criminal  pro- 
cedure have  made  adequate  provision  for  the 
review  of  criminal  cases,  and  in  this  case 
this  power  has  been  further  llmltiid  by  the 
Constitution  Itself.  Tb«  effect  of  holding 
that  trial  Judges  have  the  power  to  fix  puur 
ishment  and  then  to  posti>one  Indefinitely  the 
execution  of  them  would  be  to  transfer  the 
pardwiing  power  from  the  Oovemor  to  as 
many  men  as  tira  state  has  trial  Judges,  and 


thereby  to  set  at  naught  the  plain  mandate 
of  the  Constitution.  To  make  the  execution 
of  the  sentences  of  parties  coiwlcted  of  crime 
dependent  upon  th^r  future  good  behavior, 
which  good  behavior  could  be  alone  deter- 
mined by  the  Judges  fixing  the  sentences, 
would  be  not  only  an  encroachment  upon  the 
powers  of  the  Governor  as  fixed  by  the  Con- 
stitution, but  would  be  to  set  up  a  govern- 
ment of  men  and  not  of  laws.  Such  a  sys- 
tem would  be  unthinkable.  The  practice  of 
ind^nltdy  suspending  sentences  has  been 
genenUly  iqiheld  on  tiie  thecMy  that  the  pow- 
er  to  determine  when  sentences  shall  begin 
includes  the  poww  to  withhold  it  indefinite 
upon  oondltion.  This  claim,  however,  la(^ 
historical  JnstlflcatlMi,  and  such  snspoiston 
Is  a  pure  usurpation,  the  dnomaloos  charac- 
ter ot  which  is  frequently  recognized. 

Tbe  objections  to  sncb  a  iwactlce  are  al- 
most elementary.  The  defendant  upon  con- 
viction is  entitled  to  have  sentence  prcmouno- 
ed  by  the  court  according  to  the  Judgment, 
and.  If  pardon  Is  desired,  to  make  an  applica- 
tion to  the  pardoning  power.  The  state  Is 
entitled,  upon  conviotloi^  of  a  defendant 
charged  with  crime,  to  haVe  the  sentence 
given  according  to  the  Judgment,  and  If 
clemency  la  asked,  to  have  it  passed  upon  by 
duly  ctmstltuted  authority.  Fuller  v.  State, 
100  Miss.  811.  57  South.  806,  30  U  B.  A.  (N. 
S.)  242,  Ann.  Ca&  1914A,  98 ;  fltate  v.  Abbott. 
87  S.  C.  466,  70  S.  B.  6, 33  U  R.  A.  (N.  SO  112, 
Ann.  Gas.  1012B,  1189;  In  re  dendenlng.  1 
Okl.  Cr.  227,  97  Pac;  660,  19  L.  R.  A.  (N.  S.) 
1041:  U.  8.  T.  Wilson  (O.  C)  46  Fed.  748; 
Neal  T.  State,  104  Ga.  009,  SO  B.  B.  858,  42 
L.  B.  ^  190, 69  Am.  SL  pepw  17S. 

The  weight  of  auttiorlty  Is  to  the  «Kect 
that  courts  have  not  the  inherent  i)0wer  to 
indefinitely  suspmd  the  execution  of  a  sen- 
tence. Pet^le  T.  Brown.  54  Mich.  IS,  19  N. 
W.  671;  Neal  v.  State,  suiwa;  In  re  Flint,  25 
Utah.  338,  71  Pac.  531,  95  Am.  St.  Rep.  853; 
Ex  parte  Peterson,  19  Idaho,  433,  113  Pac. 
729.  33  Ia  R.  A.  (N.  S.)  1067 ;  State  v.  Abbott. 
87  fl.  C.  466,  70  S.  E.  6,  33  L.  B.  A,  (N.  S.)  112, 
Ann.  Cas.  1912B,  11S9;  Ex  parte  Clenden- 
nlng,  22  Okl.  116,  97  Pac.  680,  19  L.  B.  A.  (N. 
S.)  1041.  132  Am.  St  Bep.  628;  In  re  Strlck- 
ler,.  51  Kan.  700,  33  Pac.  620 ;  State  v.  Voss, 
80  Iowa,  467,  45  N.  W.  898,  8  L.  B.  A.  767; 
Etanlels  V.  Persons,  137  Ga.  826,  74  S.  E.  260; 
Ex  parte  Bugg,  163  Mo.  App.  44,  145  S.  W. 
831.  So  far  as  we  know,  there  Is  no  statute 
of  this  state  attempting  to  authorize  a  court 
to  Ind^nltely  suspend  the  execution  of  a 
sentence  (section  7628  certainly  does  not  do 
so);  and.  If  there  was,  It  would  be  In  the  very 
teeth  of  section  43  of  the  Constitution,  and 
would  therefore  be  void. 

There  is  no  error  In  the  Judgmrat  of  con- 
viction, and  that  Judgment  Is  affirmed. 

The  sentence  Is  set  aside  and  annulled,  and 
the  cause  Is  remanded  to  the  trial  court  that 
a  proper  sentence  may  be  pronounced  In  ae- 
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cordanoe  wltb  tlie  foregoing  oidnlon.  Snyder 
r.  State,  79  Soatb.  316 ;  Mnlllgan  r.  State,  72 
Soatb.  761. 

Afflrmed  ta  part,  and  In  part  reversed  and 
remanded. 

a43  Le.) 

No.  22978. 
HERNDON  V.  WAKEFIELD-MOORE 
REAI/rr  CO.,  Inc.,  et  al. 

WAEEFISLD-MOORE  BEALTZ  CO.,  Inat 
et  al.  T.  HERNDON. 

<Snpreiii6  Conrt  ot  I^niiiana.  Jane  29,  1818.) 

(BvUabug      Editorial  Btaff.) 

1.  TnrDOB  AHD  PmOHABlK  4s>288— Saiw— 

Recordation— ^ATUTS. 
Under  Rev.  CSv.  Code,  art  2266.  contract 
for  sale  of  a  plantation  was  null  and  void  for 
want  of  recordation  aa  a^lnst  third  persons, 
and  coold  not  serve  as  the  basis  (A  salt  -the 
vendee  against  them;  th^  having  pnrcoased 
subsequently  to  the  contract 

2.  Vbndob  and  Pubchaseb  ^239(1)— Sales 
-^KAUD  ON  Vbmdie— Void  Coftbact. 

Where  an  unrecorded  contract  for  sale  of  a 
plantation  was  void  as  against  subaequoit  pur- 
chagers,  sudi  purchasers  cannot  he  said  to  have 
perpetrated  a  fraud  on  the  first  vendee  by  mis- 
representing  his  financial  standing  to  the  vendcMr, 
inducing  it  to  break  Its  contract,  thitf  treating 
the  contract  as  void. 

3.  Vendob  and  Pubchaseb  ^»3S— Salbs— 
Remedies  or  Yendob— Action  in  Nullitt, 

If  persons  desiring  to  buv  a  plantation  de- 
ceived the  selling  company,  the  decepdrai  bear- 
ing on  a  material  part  of  the  promise  of  sale, 
the  emnpany  could  nullify  the  contract,  btat  a 
stranger  to  the  contract  could  not 

4.  Bjeotment  ^»{i2— OiTATioir— SUHXons  IN 
Name  or  State— {Statute. 

Where  the  citation  in  ejectment  proceeding's 
summoned  defendant  in  the  name  of  the  state 
of  Louiaiana  and  of  the  First  judicial  district 
court  of  the  j)ariah  of  Caddo^  exception  on  the ; 
ground  the  citation  had  not  been  issued  in  the 
name  of  the  state,  in  accordance  with  Code  { 
Pne.  art  774,  and  Const  art  90,  waa  properly 
overruled ;  the  citation  complying  with  Code 
Prac.  art  179,  governing  citations. 

5.  Peocebb  «=>1— Citation— Cohbtitittion. 

Citation  is  not  "process"  within  the  mean- 
ing of  C(nist  art  90,  providing  that  "the  style 
of  all  process  diall  be  'the  State  oi  Louisiana.'  " 
IKd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  first  end  Second  Series,  Procesa] 

6.  Affidavits  ^12,  16-^uBAiv-MiaDATiNa 
—Cube  by  New  Sebvice. 

Where,  it  being  the  beginning  ot  the  year, 
jarat  to  tne  petition  in  an  ^ectment  suit  was 
erroneous);  dated  January  3,  1917,  instead  of 
1918,  an  exception  thereto  was  fiivol<MUi,  besides 
having  been  cared  and  a  new  service  made. 

7.  Yendob  and  Pubchaseb  4s>52  — Sales — 
Pbohise  of  Sale  as  Sale. 

A  promise  of  sale  of  real  estate  duly  evi- 
denced by  writing  and  recorded  is  equivalent  to 
a  sale. 

S.  Yendob  and  Pubchaseb  €=>0 — Sale  of 
Realty  undbb  Attachment. 
Realty  is  susceptible  of  sale  while  under  at- 
tadiment,  though  it  cannot  be  ddivered,  except 
by  the  Active  delivery  which  accompanies  the 
authentic  act,  since,  under  Rev.  Civ.  Code,  art. 
2466,  a  sale,  a«  between  the  parties,  is  perfect 
without  delivery. 


9.  I/andlobd  and  Tbvant  «»83(1>— BasEW- 
AL  OF  Lease— Sale  of  Pbopebtt. 
A  sale  of  a  plantation  whidi  divested  the 
vendor  of  its  ownership  and  of  its  power  to  lease, 
though  made  while  the  plantation  was  under  at- 
tachment was  such  a  sale  as  was  contemplated 
by  the  clause  of  the  lease  according  to  which  it 
was  not  to  be  renewed  in  the  event  of  a  aale. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  P.  B^l,  Judge. 

Suits  by  James  R.  Heradon  agnlnst  the 
Wakefleld-Moore  Realty  Company,  Incorpor- 
ated, and  others,  and  by  the  Wakefleld-Moore 
Eealtj  ConvHuiy,  Incorporated,  and  others 
ngolnst  Jam^  R^  Hemdon,  resulting  in  Jvdg- 
meuts  for  defendants  In  the  first  action  and 
for  pluintur  In  the  second,  from  which  plaln- 
tlff  In  the  first  action  and  defendant  In  the 
second  appeal  Affirmed. 

BfUls  ft  Cook  and  Levy  A  Oane;  of  Shrere- 
port,  tm  appellant  Wlseb  Rand^ph,  Ren- 
daU  ft  Freyer,  of  Sbreveport,  for  appellees 
W.  F.  Taylor  and  Z.  R.  L&wbon.  J.  &  Atkin- 
son, ot  Shrer^rt,  tat  app^ee  Waki^lelcl- 
Hoore  RealQr  Co. 

PROVOSTI,  J.  The  plalntUE  Hemdon  al- 
leges that,  as  evidenced  by  telegrams  wtaicb 
passed  between  him  and  the  duly  anthorlzed 
agents  of  the  d^^odant  company,  the  latter 
sold  him  the  Bagl^  plantation,  but  violated 
Its  said  contract  by  making  a  promise  of  sale 
of  the  plantation  to  Taylor  ft  Lawbon,  b^ng 
Induced  thereto  by  false  and  frandulent  r^ 
resmtations  made  to  it  by  the  latter  as  to  bis 
aMllty  to  carry  out  his  said  contract,  and  the 
danger  of  his  being  thrown  Into  bonkniptcy 
and  of  the  plantation  becoming  Involved  In 
the  bankmptcy  proceedings,  that  the  defend- 
ant cMnpany  should  be  compelled  to  spedflc 
performance  of  Its  said  contract  with  him, 
and  because  of  said  frand  the  said  prcnnlse 
of  sale  to  Taylor  and  Lawbon  sboold  be  an- 
nulled, and  its  recordatlfm  ordered  canceled. 

By  articles  2440  and  2462  of  the  Code,  a 
sale  or  promise  of  sale  of  immovable  propei^y 
must  be  evidenced  by  writing  duly  signed  be- 
fore It  can  have  effect  even  as  between  the 
partliS,  except  as  provided  by  artlde  2276; 
and  by  article  2206  "aU  •  •  •  contracts 
*  *  *  affecting"  real  estate  "shall  be 
ntterly  null  and  void  except  betweai  the  par- 
ties thereto"  unless  recorded.  Plaintiff's  pe- 
tition leaves  somewhat  doubtful  whether  his 
said  allied  contract  was  so  evidenced;  bat. 
it  falling  to  all^e  recordation,  the  suit  was 
dismissed  on  the  latter  ground,  on  exception 
of  no  cause  of  action,  as  against  Haylor  and 
Lawbon,  who  are  third  parties,  and  the  pres* 
ent  appeal  Is  from  that  judgment 

[1 , 1}  This  alleged  contract,  being  thus  nt- 
terly  null  and  void  as  against  Taylor  and 
Lawbon  for  want  of  recordation,  cannot,  evi- 
dently, serve  as  the  basis  of- a  suit  against 
them;  and  yet  this  alleged  contract,  thus  ut- 
terly null  and  void,  is  the  very  foundation 
stone  of  the  edl^ce  of  plalnttfTs  suit  agalDSt 
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these  two  defendants.  Erldoitly.  then,  the 
petition  alleging  this  contract  as  a  bests  for 
suit  sbo>iFB  no  cause  of  action  against  said  de- 
fendants. True,  plaintiff  alleces  fraud  on 
the  part  of  these  defendants;  but.  as  said  In 
McDufBe  T.  Walker,  126  Uu  167.  Dl  Boatb. 
105: 

**It  cannot  be  said  that  tme  perpetrates  a 
firaud  wko  merely  treats  as  utterly  null  and  void 
a  contract  which  the  law  in  terms  dedares 
'shall  be  utterly  null  and  void.*  ** 

To  be  "utterly  null  and  void"  means  to 
have  no  legal  existence.  Therefore,  when 
Taylor  and  Lawfaon  came  to  deal  with  the 
def^dant  company,  with  reepect  to  this  prop- 
erty, this  alleged  contract  of  plaintiff  had  no 
l^al  existence  as  to  them.  It  being  nonex- 
istent as  to  them^  they  would  hare  scanned 
their  legal  horizcm  In  vain  to  discover  It,  or  to 
discover  any  rights  that  plaintiff  might  have 
under  It  A  nonexistent  thing  cannot  be  dis- 
covered; and  Btlll  less  can  any  rights  such 
as  would  result  trcan  it  If  It  existed.  Tay- 
lor and  LawfaoD  covld  not  commit  a  fraud 
against  a  contract  nonexistent  as  to  them,  and 
could  not  by  fraud  or  otlienftiee  violate  rights 
nonexistent  as  to  them.  Between  sucb  a  case 
of  rights  nonexistent,  and  which  therefore 
cannot  be  violated  by  fraud  or  otherwise,  and 
the  suppositions  case  propounded  by  the  court 
In  McDuffle  v.  Wlallcer,  supra,  of  a  third  pep- 
son  who  by  fraud  keeps  a  vendee  fPMn  record- 
ing his  contract,  and  theo  himself  bays  the 
prf^ierty.  there  Is  the  dlffereaoe  that  mtb  a 
vendee  has  a  right  as  against  third  persons, 
namely,  the  right  to  have  his  eoatract  record- 
ed—a right  valuable,  or  useful,  especially  as 
against  third  persons— end  on^t  to  have  re- 
lief ucalnst  a  subBequent  vendee  who  by  de- 
ceit has  defnived  him  of  this  right  Plaintiff 
bad  no  rights  whatever  as  against  Taylor 
and  LawhiHi.  who  w«e  at  perfect  llb«ty  to 
treat  his  said  alletved  oMtract  as  naught. 

fJ]  They,  of  course,  were  not  at  liberty  to 
deceive  the  deC»idant  company,  and  if  they 
did,  And  If  the  decepci<m  bore  npon  a  mate- 
rial part  of  the  promlae  of  sale  which  the 
defendant  cMnpany  entered  Into  with  them, 
the  ecmipany  woold  hare  a  ils^t  of  action  In 
nuIUty.  Bat  plaintiff,  a  total  stranger  to 
this  contract,  has  no  such  right  He  could 
have  sudb  right  only  if  hia  alleged  contract 
were  valid ;  but  as  to  Taylor  and  Lawhon, 
the  real  parties  In  interest,  it  is  utterly  null 
and  void — nonexistent 

Plaintiff's  allegatlMis  of  fraud  may  be- 
cloud, but  cannot  alter,  the  stem  fact  that 
he  is  seeking  to  take  this  real  estate  away 
from  Taylor  and  Lawhon  by  virtue  of  an  al- 
leged contract  which  the  law  declares  to  be 
utterly  null  and  void  as  to  these  two  defend- 
ants. 

This  nonexistence  as  to  tliird  persons  of  an 
unrecorded  contract  affecting  real  estate  be- 
ing a  mere  legal  fiction,  a  mere  I^:al  fact 
perceived  by  the  legal  mind,  but  not  ajworunt 
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to  the  ordinary  mind,  we  experience  some 
difficulty  in  holding  fast  to  it,  and  accepting 
its  legal  oonsequaices ;  but  this  must  he 
dMie^  else  we  lose  our  legal  bearings,  and 
stray  Into  legal  error.  Insidious  attacks  like 
the  presmt  ooe  npon  that  legal  sltnatl<m 
have  been  unfortunately  too  often  successful 
in  the  past,  bat  the  door  has  now  been  dosed 
npon  than,  let  as  hope  pomanently.  Mc- 
Duflle  T.  WalkOT,  siqira;  v.  Saunders, 
139  Ul  1060,  72  South.  727,  and  cases  there 
cited. 

Pl^ntiff  does  not  allege  that  any  decei>* 
tlon  was  Evacticed  on  blm  1^  which  be  was 
induced  not  to  record  his  contract.  He  does 
not  allege  that  any  deceptKm  whatev^  was 
practiced  on  him,  bat  upon  the  defendant 
company.  Fonnolated  in  accordance  with  Its 
legal  anbstance,  his  comi^alnt  is  that  Taylor 
and  lAwhon,  not  knowing  of  his  omtract, 
flpoke  ill  of  him.  and  ttiereby  induced  the 
d^endant  cmnpany  to  put  itself  in  a  position 
where  it  could  no  loogeT  be  compelled  to 
qtedfic  performance  of  its  contract  with  him, 
or,  to  adopt  a  formulation  adhering  more 
doa^  to  the  facts,  but  the  same  In  legal  ef- 
fect, the  oomplaint  is  that  Taylor  and  Law- 
hon, knowing  of  his  contract,  but  knowing  at 
the  same  time  that  It  was  utterly  null  and 
volA,  or.  In  other  words,  nmexlstent  as  to 
th^,  Induced  the  defendant  compeny,  by 
speaking  111  of  him,  to  break  its  contract 
with  him.  Such  a  ctunplalnt  sets  forth,  per- 
haps, a  cause  of  action  for  dander  or  for 
having  Induced  a  contractor  to  break  his 
contract,  but  does  not  set  forth  any  rights 
by  virtue  of  which  real  estate  may  be  fcAlow- 
ed  Into  the  hands  of  third  pers(His.  It  does 
not  set  forth  any  legal  relation  whatever  be- 
tween plaintiff  and  the  real  estate  In  so  far 
as  third  persons  are  concerned;  and  plain- 
tifTs  suit  is  against  third  persons. 

At  the  time  the  suit  was  filed  the  plaintiff 
Hemdon  was  lessee  of  the  plantation.  His 
lease  expiring,  tbe  defnidants  brought  eject- 
ment proceedings ;  and  these  were  cumulated 
with  the  suit  In  nullity. 

[4,  S]  The  dfiatlon  in  these  proceedings 
summoned  ttie  plaintiff  Hemdon  "In  the 
Name  ct  the  State  of  Louialana  and  of  the 
First  Judicial  IMstrict  Court  of  the  Parish 
of  Gaddo^'  to  appear,  etc.  He  excepted  to 
this  citation  on  tne  ground  that  It  had  not 
Issued  "In  the  Xaue  of  the  State  of  Louisi- 
ana," in  accordance  with  article  774,  C.  P., 
and  article  90,  Const,  which,  as  he  contends, 
require  all  orders  or  writs  or  process  so  to 
Issue. 

This  exception  was  properly  overruled. 
The  citation  complies  In  all  re^>ect8  with 
article  179,  0.  P.,  which  la  the  law  governing 
citations.  Besides,  citation  Is  not  "process," 
within  the  intendment  of  said  article  of  the 
Constitution.  BLudworth  v.  Sompeyrac,  'i 
Mart.  (O.  S.)  719. 

it}  By  an  error  such  aa  freiiumtly  occurs 
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In  the  first  days  of  a  new  year,  the  Jurat  to 
the  petition  in  tUs  eJectmCTt  suit  was  dated 
January  3.  1917.  Instead  of  January  3,  1918 ; 
bore  date  one  year  before  the  filing  of  th« 
petition,  one  year  before  the  cause  of  action 
had  arisen.  This  could  mislead  no  one,  and 
□0  no  barm.  It  was,  however,  excepted  to. 
The  exception  was  manifestly  frivolous ;  but, 
for  making  assurances  doubly  sure,  the  er- 
ror was  corrected,  and  a  new  service  was 
made.  By  this  new  service  the  defect  would 
have  been  cured  even  if  it  had  been  serious. 

Pending  the  suit  In  nullity,  the  promise  of 
sale  by  the  defendant  cmnpany  to  Taylor  and 
Lawhon  was  consummated  by  the  execution 
and  recordation  of  an  autheiUlc  act  of  sale ; 
and  it  was  after  this  that  the  ejectment  pro- 
ceedings were  brought.  The  plantation  was 
then  under  attachment.  It  having  been  at* 
tadwd  in  the  suit  in  nnlltty,  for  the  purpose 
of  bringing  the  defendant  company  Into  oourt ; 
this  company  being  a  nonresident,  domiciled 
In  the  state  of  Eoitucky. 

The  lease  ot  the  plantation  to  the  plaintiff 
Uerndon  was,  by  its  terms,  to  be  raiewed 
automatically  for  one  year,  In  the  event  the 
defendant  company  did  not  aeU  the  planta- 
tlcm. 

Plaintiff,  Henidon,  contends  that  the  au- 
thentic act  of  sale  by  which  the  promise  of 
sale  was  sought  to  be  consummated  was  in- 
eflTectlve,  tor  the  reason  that  property  is  not 
susceptible  of  sale  while  under  atta<diment; 
and  that  the  promise  of  sale  Its^f  was  not 
equivalent  to  a  sale,  and  that  ctmseauently 
the  place  was  not  sold,  and  the  lease  was  re- 
newed for  (me  year. 

[7-1]  We  think  a  promise  of  sale  ot  real 
estate  duly  evidenced  by  writing  and  record- 
ed is  equivalent  to  a  sale  (Barfield  v.  Saun- 
ders, 116  La.  136,  40  South.  S93 ;  Lehman  r. 
Bice,  lis  La.  975,  43  South.  639),  and  that 
property,  especially  real  estate,  is  susceptible 
of  sale  while  under  attachment  True,  it 
cannot  be  delivered,  except  by  the  fictive  de- 
livery which  accompanies  the  authentic  act 
(C.  C.  2479) ;  but  that  is  no  reason  why  it 
cannot  be  sold.  As  between  the  parties  a 
sale  is  perfect  without  delivery.  C.  C.  2450. 
The  sale  in  question  was  therefore  perfect  as 
between  the  defendant  company  and  Taylor 
and  Lawhon;  and,  being  such,  it  divested 
the  company  of  its  ownership  of  the  property, 
and  of  Its  power  to  lease  the  property,  or  to 
renew  an  existing  lease  of  it,  and  consequently 
prevented  the  renewal  of  the  lease.  How  can 
plaintiff  contend  that  a  sale  which  divests 
the  vendor  of  his  ownership,  and  of  his  pow- 
er to  lease,  is  not  sudi  a  sale  as  was  con- 
templated by  the  clause  of  the  lease  accord- 
ing to  which  the  lease  was  not  to  be  renewed 
in  the  event  of  a  sale. 

The  two  Judgntents  appealed  from  are  aC- 
drmed  at  the  cost  of  James  B.  Hemdon. 


(143  La.) 

Na  22088. 
8AHHONS  T.  NEW  OBtlDANS  BT.  ft 
LIGHT  CM>.  <five  cases). 

(Supreme  Court  of  Louisiana.   Oct  16,  1919^ 
On  the  Merits,  May  27,  1918.  Behearing 
Dwled  June  29,  19ia) 

(SvOalua  By  the  Court.) 

1.  Appeal  akto  Ebboe  ^365(1).  7^— Oboes 
or  Appeal  —  JuaiSDicnon  —  Wajveb— Dis- 
laasAi.  or  Appeal. 

This  court  la  without  Jnriadiction  to  enter* 
tain  an  appeal  witliout  an  order  of  aM>eal  from 
the  trial  court  whidi  cannot  be  waived  or  di»- 
pesited  with  even  by  the  appellee.  The  court 
will  take  notice  of  the  absence  of  an  order  of 
appeal,  and,  of  its  own  motion,  dismiss  the  ap- 
peal. 

2.  Appeal  and  Eaaoa  «3797(2)— Appkai. 
Bond— DisuissAL  or  Appeal. 

Inclodinr  in  the  condition  ot  an  aimeal  bond 
snperfluous  matter  is  an  informality  for  which 
the  appeal  will  not  be  dismissed,  e^^ecially  when 
the  motion  to  dismiss  was  filed  more  than  three 
days  after  the  return  day. 
8.  Appeal  and  BsboB  ^»624— Fiuho  Beo- 
OBD— Time— CoNSTBUOTioM  or  Statote. 

Article  883  (tf  the  Code  of  Practice,  provid- 
ing  that  if  the  awellant  be  prevented,  by  an 
event  not  under  his  control,  from  filing  t^e  rec- 
ord od  or  before  the  retnm  day  of  the  appeal, 
he  may,  within  three  days  after  the  return  day, 
obtain  further  time  to  bring  up  the  appeal, 
means,  not  that  the  ajHiellant  must  moke  a  for- 
mal demand  to  have  the  benefit  of  the  three  davs 
grace,  but  that  if  be  requires  farther  time,  he 
must  make  the  demand  within  the  three  days 
and  prove  to  the  satisfaction  of  the  appellate 
court  that  he  was  prevrated  by  an  event  not 
under  Us  control  from  filing  the  record  on  or 
before  the  return  day. 

On  the  Merita. 

(Additional  SvOobrnt  by  Bditofiei  Staff.) 
4.  Street  Baxlboads  <^10B(2)  —  Fkbbohai, 

iNJVBT— DtTTT  or  UOTOElCEIf. 

A  motorman  is  justified  in  assumins,  even 
until  it  is  too  late  to  avoid  an  acddent  that  one 
approaching  the  tndt  where  his  view  is  ob* 
strueted  wm  heed  the  apparmt  danger  and  have 
some  regard  Cor  bis  own  safety. 
6.  Stbeet  Bailboads       103(2)  —  PxB80irA]« 

INJUBT— CJoNTBIBtrroBT  NeQLIOENOE. 

If  a  street  car  was  being  run  too  fast  when 
aivroadiing  a  street,  wfaidi  danger  was  appai^ 
ent  to  a  pedestrian  whose  gubseauent  negligence 
was  the  direct  cause  of  bis  fatal  injury,  he  had 
the  last  dear  chance  to  avoid  the  accident,  and 
his  children  could  not  recover. 

Appeal  from  Civil  District  Oourt,  Pariah  of 
Orleans ;  Fred  D.  King,  Judge. 

Separate  suits  by  loue  Cecil  Sammona^ 
Bose  Muriel  Sammons,  Angus  Marion  D.  Sam- 
mons,  Meredith  Kerker  Sammons,  and  An* 
gus  Marion  D.  Sammons,  tutor,  against  the 
New  Orleans  Ballway  &  Light  Company,  all 
of  which  were  consolidated  with  suit  of  Bose 
Muriel  Sammons  and  tried  together  by  agree- 
ment. Judgment  for  defendant  rejecting  the 
plaintifFs*  demands,  and  on  plaintiffs*  Joint 
motion  a  petition  for  a  devolutive  appeal  was 
granted.  Appeals  of  all  the  plaintiffs  dis- 
missed, except  that  of  Rose  Muriel  Sammons, 
the  motion  to  dismiss  whose  appeal  was  over- 
ruled, and  judgment  afBimed. 
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Martin  H.  Ifanlm,  John  G.  Holllngsworth, 
utd  PhlUp  H.  Mentz,  all  of  New  Orleans,  for 
appellants.  Hall.  Monroe  &  T^emann,  ot  New 
Orleans,  for  appellee. 

O'mfiaJjh  J.  Bacta  of  the  irtalntlfl>  filed 
a  separate  suit  against  the  defendant  for 
damages  for  the  kUUag  of  tbdr  fadwr  to  a 
street  car  accident  On  motion  of  the  plain- 
tiffs' attorn^,  to  whMi  the  delieiidaiirs  a^ 
tomeya  eon'sented,  the  five  salts  were  order- 
ed ccmsolldated.  When  the  cases  were  call* 
ed  tor  trial,  the  attorneys  for  the  plaintiffs 
tod  tbe  defmdant  agreed  that  the  fire  suits 
■bmUd  be  tried  as  oae ;  that  the  court  should 
render  one  Judgment  In  all  tre  stiita,  stat- 
ing, if  there  should  be  Judgment  for  the  platn- 
Uffs,  how  much  shotild  be  allowed  to  each; 
and  that.  In  the  event  of  an  appeal,  only  one 
appeal  might  be  taken  Instead  of  five.  The 
cases  were  tried  as  me,  but  the  Judge  ren- 
dered and  signed  -flve  separate  Judgments, 
bearing,  respectively,  the  titles  and  numbers 
of  the  original  cases  on  the  docket  of  the 
court  The  Judgment  In  ea<ai  case  was  in  fa- 
vor of  the  defffldant,  rejecting  the  plaintiffs 
demand. 

The  flTe  plaintiffs  filed  a  Joint  motion  <a 
petition  for  an  appeal,  but  the  order  granted 
the  appeal  to  Rose  Muriel  Sammons  alone. 

The  five  plaintiffs  and  their  surety,  Mar- 
tin H.  Manlon.  signed  and  filed  one  appeal 
boad,  containing  the  cMidltlMi: 

"That  the  above-bound  Meredith  Kerker 
SammoDa,  Horid  R.  Samnions,  lone  G.  Satn- 
moDs,  Angua  D.  Sazamona,  Angus  Marion  D. 
SammODB,  tutor,  ahall  proaecute  their  appeal, 
and  shall  satisfy  whatever  judgmat  ^lay  be 
nodered  against  them  or  that  the  same  ahall 
be  satisfied  by  the  proceeds  of  their  estate,  real 
or  persMial,  if  ther  be  cast  In  the  appeal ;  oth- 
wwise  that  the  said  Martfp  H.  MaDim  shall  be 
liaUa  in  their  pUeaL*' 

The  transcript  of  appeal  was  filed  In  this 
court  on  the  third  day  after  the  return  day 
of  the  a[^>eal;  and,  on  the  fifth  day  after 
the  filing  of  the  transcript  the  defendant 
filed  a  motion  to  dismiss  the  api>eal  on  the 
following  grounda,  viz.:  (1)  T^t  a  proper  mo- 
tion of  appeal  was  not  filed ;  (2)  that  a  prop- 
er order  of  appeal  was  not  entered  or  signed ; 
(3)  that  a  proper  appeal  bond  was  not  given ; 
and  (4)  that  the  transcript  was  filed  too  late. 

[1]  There  la  no  merit  in  the  appellee's  con- 
trition that  all  of  the  plaintiffs  did  not  file  a 
petition  or  motion  for  an  appeal.  In  compli- 
ance with  the  agreement  entered  into  before 
the  trial,  all  of  the  plaintiffs  Joined -in  one 
petition  or  motion  for  an  appeal.  Only  one 
of  them,  however.  Rose  Muriel  Sammons,  ob- 
tained an  order  of  appeal.  Our  construction 
of  the  agreement  of  counsel  for  plaintiffs  and 
defmdaDt  is  that  it  would  have  been  suffi- 
cient for  the  court  to  have  granted  one  ap- 
peal to  all  of  the  plaintiffs,  and  we  cannot 
understand  why  the  appeal  was  granted  to 
only  one  of  thnn.  The  other  four  plaintiffs, 
TO  SO.— 21 


namely,  lone  Gedl  Sammons,  Angus  Marlon 
D.  Sammons,  Meredith  Kerker  Sammons,  and 
AuguB  M.  D.  Sammon^  tutor,  did  not  obtain 
an  order  of  appeaL 

In  the  case  of  Oagneanx  t.  DOKmler,  IM 
La.  &18^  29  South.  282,  it  was  mstinctly  held 
that  an  appeal  could  not  exist  without  a 
Judicial  cwder  granting  It;  that  the  appel- 
late court  was  without  JuifedlctlOD  without 
an  order  from  the  trial  court  granting  an 
appeal ;  that  the  order  ot  appetl  could  not 
be  waived  or  dispensed  with  by  consent  of  the 
aH>dlee;  and  that  the  eonrt  should  on  Its 
own  motion  take  notice  ot  the  absence  of  an 
order  of  appeal  and  dismiss  the  appeal. 

Counsel  for  awellants  ctmtend  that  the 
motlMi  -to  dlsmfsB  the  anpeal  tor  want  of  an 
order  of  appeal  cannot  prevail,  because  the 
motlmi  to  dismiss  was  not  filed  vrlthln  the 
three  days  prescribed  In  the  Code  of  Prac- 
tice; and  they  dte  the  following  cases  In 
sui^<»t  of  that  contention,  viz.:  O'Rlley  v. 
McLeod,  2  La.  Ann.  138 ;  Hall  et  aL,  Syndics, 
n  NevlU,  3  La.  Ann.  326;  Mitchell  v.  Lay,  4 
La.  Ann.  514 ;  Boykln  v.  O'Hara,  6  La.  Ann. 
116;  Temple  v.  Marshall  &  James,  11  La. 
Ann.  613 ;  Oeevy  et  aL  v.  Breedlove,  12  La. 
Ann.  745;  Dnmonch^  v.  L^erlck,  21  La. 
Ann.  30;  Murrlsm  v.  Sdler  A  Go.,  22  La. 
Ann.  327;  Walker  t.  Sauvinet  27  Le.  Ann. 
3U;  Webb  v.  lieUer,  39  La.  Ann.  GOji  and 
Mon(eleone  v.  National  Union  Fire  Insurance 
Co.,  128  La.  42G.  54  South,  929. 

Id  only  three  of  the  cases  cited,  Tmple  v. 
Marshall  &  James.  11  La.  Ann.  613,  Walker 
T.  Sauvinet,  27  La.  Ann.  314,  and  Webb  v. 
Keller,  39  La.  Ann.  60,  1  South.  423,  was  it 
held  that  an  appeal  should  not  be  dismissed 
for  want  of  an  order  of  appeal  unless  the 
motion  to  dIsnUss  was  filed  within  three  days 
after  the  record  was  filed ;  and,  In  that  re- 
spect the  decisions  cited,  and  others  to  the 
same  effect  were  exprvealy  overruled  in  the 
case  ot  Gngneaux  v.  Desonier,  104  La.  654,  29 
South.  282.  Following  the  latter  decision, 
we  are  constrained  to  dismiss  the  appeals  of 
all  of  the  appellants  except  that  of  Rose 
Muriel  Sammons. 

[Z]  As  to  Rose  Muriel  Sammons,  although 
the  c(mdltion  of  the  appeal  bond  is  declared 
to  be  that  she  and  the  other  four  plaintiffs 
"diall  prosecute  th^r  aN>eal  and  shall  satla- 
ty  whatevw  Judgmnit  may  be  rendered 
against  them,"  our  opinion  is  that  the  ai^l- 
lant  Rose  Muriel  Sanunona  and  her  surety 
are  bound  by  her  obligation  to  prosecute  her 
appeal  and  that  the  bond  Is  valid.  Includ- 
ing in  the  cMidition  of  the  obligation  of  Rose 
Muriel  Sammons,  to  prosecute  her  appeal, 
the  obligation  of  the  other  four  plaintiffs 
(who  had  not  obtalded  an  order  of  appeal), 
to  prosecute  their  appeal,  was  a  mere  Infer- 
mallty,  for  whidi  we  would  not  in  any  event 
dismiss  the  an>eal  on  a  motion  filed  more 
than  three  days  after  the  transcript  was  filed 
in  this  court 

[3]  The  contention  of  the  appellee  that  the 
»i  aoutb.  m. 
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truucrtpt  was  filed  too  late  la  based  npon 
tbe  aivdlant's  failnre  to  ai^ly  to  tbls  court 
on  or  b^re  the  Teturn  day  of  the  appeal, 
and,  OQ  prorlDg  to  our  satisfaction  that 
she  was  presented  from  filing  the  record  In 
this  court  on  the  return  day  by  an  event 
not  under  her  control,  to  demand  and  obtain 
farther  time  to  bring  it  up.  Appellee  refers 
to  the  requlremoitB  of  article  883  of  the 
Code  of  Practice  for  obtaining,  within  three 
days  after  the  return,  day  of  an  appeal,  fur- 
ther time  to  bring  it  up.  Our  interpretation 
of  the  article  of  the  Code  is,  not  that  an  ap- 
pellant must  make  a  formal  demand  to  have 
the  benefit  of  the  three  days  graces  but  that, 
If  he  requires  further  tlme^  he  moat  make  the 
demand  within  the  ttiree  daya  fiiUowlng  the 
retnni  day»  and  proTe  to  the  satisfaction  of 
this  cftart  that  be  was  prevented  by  an  event 
not  under  his  control  from  filing  the  record 
on  the  return  day. 

It  Is  ordered  that  the  appeals  of  aU  of  the 
plaintiffs  be  dlomlased,  except  that  of  Bose 
Muriel  Bamamut,  the  motion  to  dlamlas 
whose  appeal  is  overruled. 

MONBOB^  a  3^  takes  no  part 

On  the  Merits. 

OT^IEIXi,  J.  The  five  plaintUTs  whose  ap- 
peal was  dismissed  have  taken  a  devolutive 
appeal,  which  has  been  consolidated  with 
that  of  their  sister,  as  to  whom  the  motion 
to  dismiss  the  &iq;»eal  was  overruled. 

There  Is  no  dispute  about  the  fitcts  form- 
ing the  general  outlines  of  the  case.  The 
plalntUfs'  father,  walking  across  Baroune 
street,  on  the  downtown  side  of  Jackson,  go- 
Inj  to  his  home,  in  the  dlrectiim  of  the  river, 
at  about  U  o'clock  at  night,  was  struck  and 
killed  by  a  street  car  going  up  Baronne 
street.  The  car  line  was  a  single  track,  on 
which,  of  course,  the  cars  trav^ed  in  one 
direction  only.  The  track  was  straight,  and 
the  view  unobstructed,  for  a  distance  of  two 
blocks,  about  600  feet,  from  and  below  Jack- 
8on  street  The  neighborhood  was  a  resi- 
dence section  of  the  dty  and  very  quiet  at 
night.  The  car  was  well  lighted,  the  fttmt 
doors  open,  and  the  curtain  removed.  It  was 
traveling  at  high  speed,  but  probably  not  ex- 
c ceding  the  limit  fixed  by  municipal  ordi- 
nance. It  was  making  noise  enough,  aa  It 
approached  Jackson  street,  to  be  heard  more 
than  a  block  from  the  scene  of  the  accident. 
There  was  a  "Go  Slow"  sign  beside  the  track, 
below  and  near  Jacason  street;  which  sign, 
the  defendant  contends,  was  to  be  heeded  by 
motormen  in  the  daytime  only,  when  there 
was  considerable  trafilc  on  Jackson  street. 
A  house  fronting  on  Jackson  street,  on  the 
downtown  side,  very  near  Barrone  street,  ob- 
structed the  motorman's  view  so  that  he 
could  not  see  Mr.  Sammons  until  the  latter 
was  on  or  y&cj  near  the  Barrone  street  aide- 
walk  and  within  a  distance  of  about  25  80 


feet  from  the  car  tracik.  Mr.  Sammons*  view 
of  the  car,  of  course,  iras  likewise  obstruct- 
ed, but  not  his  view  of  the  light  from  the  car, 
shining  along  the  track.  He  was  walking 
rapidly,  and  did  not  stop,  look  towards  the 
car,  nor  change  his  speed,  until  be  was  struck 
down. 

No  explanation  Is  given,  nor  theory  ad- 
vanced, as  to  why  Mr.  Samnums  walked  In 
front  of  the  car.  except  that  there  1»  some 
evidence— and  it  Is  vary  doubtful— that  be 
was  intoxicated. 

The  i^lntUIs  contend  that  the  defendant 
is  liable  for  the  neglect  or  failure  of  the 
nuftorman  to  have  his  car  under  such  con- 
trol as  to  be  able  to  stop  and  avoid  an  acdr 
dent  when  be  saw  the  man  so  close  to  the 
track. 

The  motorman  admits  that  It  was  too  late 
to  avoid  the  acddent  when  be  saw  that  the 
man  would  walk  in  front  of  tbe  car.  Be  tes- 
tified that  Instantly  he  applied  bis  brake  and 
droiiped  his  fender,  and  that  notbli^  more 
could  have  beea  done  then  to  av<Ad  the  acd- 
dent It  is  denied  that  the  fend^  was  low- 
ered in  time;  bat  w«  think  the  circumstance 
that  Mr.  Sammons*  body  was  not  run  over, 
but  was  shored  or  cand^  across  and  b^ond 
Jackstm  street  and  d^todted  betide  the  track, 
ccHToborates  ttie  motorman's  statement  that 
the  fender  was  dropped  Into  place  before  ttie 
car  struck  the  man. 

[4]  It  is  too  well  settled  to  require  dtaticm 
of  antbority  fiiat,  nnda  the  dicnmstanoes, 
the  motorman  was  Justified  in  assuming— 
even  until  It  was  too  late  to  avoid  an  aesl- 
dent  if  the  man  should*  walk  in  fn«t  ot  .tiie 
car— that  he  would  heed  the  danger  that  was 
so  apparent,  and  have  some  r^ard  for  bis 
own  safety. 

[i]  If  It  should  be  assumed  that  the  motor- 
man  should  have  obeyed  the  "Oo  Slow"  sign, 
and  that  he  was  traveling  too  fast  when  he 
approached  Jackson  street,  that  danger  was 
aw)arent  to  Mr.  Sammons,  whose  subse- 
quent negligence  was  the  direct  cause  of  the 
accident  He,  not  the  motorman,  had  the 
last  clear  chance  to  avoid  the  accident. 

The  judgments  appealed  from  are  affirmed. 

MONBOBb  a  J.,  takes  no  part. 


<143  La.) 

^  '  No.  23118. 

STATE  V.  GDTBffiRA  et  aL 
(Siqireme  Gourt  of  Looisiana.   June  29,  1918.) 

(SifJMm*  hv  Editorial  Staff.) 
1.  HououB  «»203(Q  —  EvxmEKoi  —  Dtxno 

I^CLABATION— HOPK  OT  RECOVSBT. 

accusing  declaration  made  by  one  not 
nnder  oath  or  subject  to  crosa- examination  is 
inadmiMiUe  against  the  aoeosad  aa  a  dying  dec- 
laratioo,  unless  then  is  evidence  diowiag  to  the 
satisfaction  <^  tiie  legal  mind  that  the  accuser 
when  making  it  had  do  tiope  of  recovery. 
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Z  Bovacnm  «e920S(3)— -Dnifo  Dbcubmioit 
— Hope  or  Bicovut— Evidence. 
In  &  prosecBtiou  for  marder,  evidence  held 
not  to  Bhow  that  the  deceased  believed  that  he 
had  no  hope  of  recovery  and  waa  about  to  die 
when  he  accused  defendanta  of  havinx  shot  and 
cat  him. 

3.  HoiaciDB  «a>20881>— Dnxe  Dkolautioiis 

— EfVIDENCE. 

Where  the  evidence  did  not  Aaw  that  da* 
ceased  when  he  made  a  declaration  accnring  de- 
fendants was  wltfaoat  hope  of  recovery,  the  tes- 
timony of  the  d^uty  sheriff  as  to  what  deceased 
had  said  shortly  after  his  Injury  was  inadmis- 
oible  as  a  dying  dedaratim. 

.^^al  fr<Hn  Twenty-IQntli  Jndidal  Dis- 
txlct  Coart,  Parish  <]£  St  Bernard;  B.  Bm- 
met  Hin^e,  Judge. 

LonlB  Cutrera  and  Seymour  Gatrera  vere 
convicted  of  mufd^t  and  they  ai^eaL  Ter- 
diet  and  sentence  annulled,  and  cause  re- 
manded witb.  dlrectloua 

Oliver  S.  UTOudala  and  Fernando  ISisUjtl- 
nal,  both  of  New  Orleans,  and  Fred  A.  Ahrena. 
for  apptilanta  A.  V.  Coc(s  At^.  Qen.,  N.  H. 
Ntmez,  Dist.  Atty.,  of  St  Bernard  (Vernon 
A  Coot^  of  New  Orleans,  of  coimael)*  for  tbe 
Stata 

O'NIEIiL,  J.  The  defendants,  aK>eUant8, 
were  nmvlcted  <^  morder,  without  capital 
punishment  and  sentenced  to  life  imprison- 
ment 

They  con4>laln  of  a  ruling  of  the  district 
Judge,  admitting  in  evidence  against  theon,  as 
a  dying  declaration,  a  statement  made  by  the 
victim  of  ttie  homicide,  accusing  Uiem  of  tbi& 

Tba  objection  to  the  evid^ce  was  and  is 
that  tbere  was  not  sufficient  proof  to  satisfy 
the  l^al  mind  tliat  the  deceased  believed  he 
was  about  to  die,  when  he  made  the  accnalni^ 
declaration.  That  objection  may  be  divid- 
ed into  two;  the  first  being  that  there 
was  not  Bofflcient  proof  that  the  deceased 
made  the  statements  which  the  court  ctmsld- 
ered  an  abandonment  of  aU  hope  of  recovery, 
and  the  second  being  that  the  statemMita  at- 
tributed to  the  deceased  did  not  with  all  the 
snrroundlng  drcum  stances,  make  proof  that 
the  man  had  abaadoned  all  bope  of  recovery, 
when  be  made  the  accusing  dedaratioQ. 

[1]  Tbls  ooort.  In  State  r.  Olanfala,  IIS  La. 
463.  37  South.  80  (<m  rtfijearlng),  adtqtted  the 
ofdxdcMi,  borne  ont  by  a  preptniderance  of 
legal  antbority,  that  an  aocnslng  dedaration 
made  by  a  person  noC  under  oath  nor  subject 
to  eross-eia  mln  atlon  Is  not  admissible  In  evl- 
dence  against  the  accused  person.  In  a  crimi- 
nal prosecution,  as  a  dying  declaration,  un- 
less tbera  Is  evidence  showing  to  the  satisfac- 
tion of  the  legal  mind  that  the  perscm  mak- 
ing the  accusation  had,  at  the  time,  no  hope 
of  reooverr. 

The  only  evidence  offered  In  tbls  case  to 
dunr  that  the  deceased  had  no  hope  of  re- 
covery when  he  made  the  accttsing  dedarar 
tion  Is  the  testlmoiv  ct  a  deputy  sheriff  to 

#  iiFnr  miiw^ 


■v^bmn  the  dedaxatlm  was  made.  Tbe  officer 
arrived  at  the  scene  ot  the  crime  1%  or  2 
hours  after  the  man  had  been  shot  and  stab- 
bed. The  wounded  man  was  yet  lying  where 
he  had  fallen  on  the  ground.  He  was  an 
Italian,  but  spoke  both  English  and  his  na- 
tive language.  The  <Meer,  however,  brought 
an  Italian  interpreter,  who  was  present  lis- 
tening to  all  that  was  sold  and  translating 
into  English'  what  was  said  In  Italian,  dur- 
ing all  of  the  time  the  wounded  man  was 
talldng  to  the  officer.  There  were  also  a 
number  of  soldiers  and  at  least  four  other 
bystanders  present  during  the  conversation 
between  the  deputy  sheriff  and  the  wounded 
man. 

The  only  witnesses  who  were  called  to 
prove  that  the  statement  was  a  dying  declara- 
tion were  the  dqmty  sheriff  and  the  Italian 
interpreter.  Although  the  deputy  sheriff  tes^ 
tifled  that  the  intn^reter  "was  right  there" 
listening  to  the  conversation  and  translating 
what  was  said  In  Italian  by  the  wounded 
man,  and  although  the  Interineter  himself 
testified  that  he  came  to  the  wounded  man 
wlthr  the  deputy  sheriff  and  left  vrith  him, 
and  therefore  should  have  heard  all  that  was 
said,  the  Into^reter  swore  that  the  wounded 
man  did  not  say  anythli^,  ezc^  that  Sey- 
mour Cutrera  had  shot  him  and  Umt  Louis 
Cutrera  bad  cut  him. 

The  testimony  the  Interpreter  was  ex- 
cluded the  Judge,  and  the  Jury  was  in- 
structed to  disregard  It  on  the  objection  of 
the  attorneys  for  the  defendants,  on  the 
ground  that  It  was  not  shown  to  have  been  a 
dying  dedaratlon,  notwithstanding  all  of  the 
testimony  of  the  deputy  sheriff  on  that  sub- 
ject liad  been  heard  and  he  had  been  allowed 
to  relate  to  the  Jury  the  accusing  declaratl(Hi 
made  by  the  wounded  man.  In  tact,  no  evi- 
dence whatever  was  offered,  after  the  deputy 
sheriff  teetifled,  to  xffore  that  the  accnslug 
statement  made  by  the  wounded  man  was  a 
dying  dedaratlon. 

It  Is  argued  mi  bdialf  of  the  state  that  the 
ruling,  excluding  the  testimony  of  the  inter- 
preter, was  founded  upon  the  erroneous  opln- 
l<m  of  the  Judge  that  the  testimony  was  In- 
admissible merely  because  that  witness  bad 
not  heard  the  wounded  man  say  he  believed 
he  was  about  to  dl^  ev^  though  there  was 
oth«:  proof  that  the  wounded  man  did  believe 
he  was  about  to  die,  vrhea  he  made  the  accus- 
ing statorait  That  idea  la  not  dearly  ex- 
preaaed  In  the  statement  per  curiam.  On 
the  contrary,  the  ruling  ezdudlng  the  testi- 
mony of  the  interprets,  on  the  ground  that 
there  was  not  suffldoit  proof  that  the  accus- 
ing statement  related  by  him  was  a  dying 
dedaratlon,  was,  in  effect  an  admission  by 
the  Judge  that  be  was  not  yet  convinced  that 
the  stetanent  was  a  dying  dedaratlon,  even 
though  he  had  heard  all  of  the  evidence  that 
was  offered  on  the  subject  and  had  already 
permitted  the  deputy  sheriff  to  rdate  the 
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same  aecnslng  statement  as  a  dying  dedara- 

tlcHi  of  tlve  wounded  man. 

The  testimony  of  both  tbe  deputy  sheriff 
and  the  Intuvreter  shows  that  the  latter 
must  hare  beard  all  that  the  d^uty  heard, 
of  what  the  wounded  man  said  when  he  ac- 
cused the  defendants  ot  having  shot  and  stab- 
bed him.  The  interpreter  understood  all  that 
was  said,  either  in  IkigUsh  or  in  Italian; 
whereas,  the  deputy  sheriff  m^wstood  only 
what  was  said  in  Eq^Ub.  And  both  witness- 
es testlfled  that  swne  of  the  wounded  man's 
statemraits  were  in  Italian  and  others  in  Eng- 
liflfa.  It  is  not  contraided  that  cob  at  Hie 
witnesses  was  more  -wcHiliy  ot  belief  than 
was  the  otber ;  nor  was  fhtn  any  inttma- 
Hoa  in  tlie  testimtHiy  that  the  interpreter 
might  have  fwgotten  any  part  of  trtat  the 
wounded  man  said.  On  the  contrary,  tbe  in- 
terpreter's knowledge. that  the  wdy  purpose 
of  hla  being  twonght  Into  the  presence  of  the 
wounded  man  was  to  hear  and  translate  what 
the  man  had  to  say  must  have  impressed 
upon  him  the  importance  of  hearing  and  re- 
membering all  that  the  nian  had  to  say.  Un- 
der those  drcomatancea,  we  cannot  under- 
stand why  the  Judge's  reason  for  enduding 
from  the  Jury  the  testimony  ot  the  intoiweter 
was  not  applied  also  to  the  testimony  ot  the 
depnty  shCTlfl. 

B^ore  relating  to  the  Jury  what  the 
wounded  man  had  said,  the  deputy  sheriff 
testlfled.  In  the  abeoice  of  the  Jury,  that,  as 
soon  as  he  and  the  Interpreter  arrived,  he 
asked  Ferrara  who  had  shot  blm,  and  the 
man  replied  that  Louis  Outre ra  bad  cut 
him  aod  that  Seymour  Cntrera  had  shot 
hlnL  Asked  what  the  man  then  said,  if 
anything,  about  bis  condition,  the  witness 
replied  that  the  man  said,  "Well.  I  don't  be- 
lieve I  am  going  to  live  long;"  and  that 
that  vraa  all  he  said.  The  witness  was  ask- 
ed whether  the  Interpreto'  was  then  present, 
and  replied  : 

"Yes,  sir;  he  was  right  there.  I  even  said 
to  the  yoimg  Italian,  *¥oa  aak  him  In  Italian 
who  cut  him  and  who  shot  him.'  and  be  aakcil 
him,  and  lie  told  me  in  English  what  this  man 
said." 

On  <Toss-examlnatlon,  the  dq)Uty  slieriff 
was  asked  to  relate  all  that  was  said  from 
the  time  he  and  the  Interpreter  arrived  at 
the  scene  of  the  bomldd^  and  be  replied:  . 

"When  I  got  down  on  my  knees,  I  asked  him, 
I  says,  'How  do  you  feelr  He  says:  'I  am 
going  to  die  BOon.  Take  me  to  the  hoapital  as 
quick  as  you  can.'  And  ot  coarse  I  got  a 
stretcher  and  put  him  on  (it)  right  away.  He 
kept  moaning  a  whole  lot,  and  1  laid  him  on 
the  truck,"  etc. 

The  wounded  man  was  taken  to  the  hos- 
pital in  New  Orleans,  where  he  died,  or 
6  honrs  after  being  wounded;  that  Is,  be- 
tween 2^  and  3%  hours  after  telling  the  dep- 
uty sheriff  who  had  shot  and  cut  him. 

[2}  The  evidence  does  not  satisfy  us  that 
the  wounded  man  believed — to  the  extent 


that  be  had  no  h<^  of  recovery— that  he 
was  about  to  die,  when  he  accused  the  d{>- 
f^dants  of  having  shot  and  cut  him.  In 
the  case  of  State  v.  Gtanfala.  the  de^re  of 
the  wounded  man,  who  bad  said  be  was  go- 
ing to  die,  to  be  taken  to  the  hospital,  was 
considered  suffldent  evldrace  of  some  hope 
of  recovery  to  render  his  accnsing  statement 
Inadmissible  in  evidence  aa  a  dying  dedara- 
tlon. 

[S]  The  evidence  against  the  d^oidants  in 
this  case,  excepting  the  so-called  dj-lng  dec- 
laration, was  oaily  drcnmstantlal.  The 
crime  was  committed  In  the  dark.  If  Uie 
wounded  man  had  lived  to  make  his  accusa- 
tlon  under  oath,  and  be  cross-examined  up- 
on Ills  reason  for  accu^g^^  defendants  of 
the  crime,  the  effect  ot  his  statonent  might 
have  been  destroyed,  or  It  might  hare  heea 
Tead&nA  altogether  inadmissible  TUm  con- 
Btltutlenal  right  of  a  defendant  in  a  crimi- 
nal prosecution  to  be  confronted  ^  wit- 
nesses against  blm  Is  'worth  rers  little  In^ 
deed  when  it  Is  applied  to  a  witness  who  re- 
lates what  some  one  tise  sold,  as  a  dying  dec- 
laration; for  the  cross-examination  is  thai 
confined  to  the  circumstances  under  wbldi 
the  dedaratioa  was  made,  and  it  affords  no 
opportunity  ft>r  exposing  or  Inrest^tUig 
the  source  of  knowledge,  or  reason  for  tlie 
statement,  of  the  author  of  the  accusing  dec- 
laration. 

Our  concluslcm  is  that  the  testimony  of 
the  deputy  shertff,  relating  what  the  woimd- 
ed  man  said,  was  not  admissible  In  evi- 
dence aa  a  dying  declaration.  It  Is  there- 
fore not  necessary  to  consider  the  other  bills 
of  exception,  relating  to  the  rulings,  refus- 
ing a  continuance,  etc. 

The  verdict  and  sentence  appealed  from 
are  annulled,  and  the  case  is  remanded  to 
the  district  court  to  be  proceeded  with  ac- 
cording to  law. 

(14S  La.) 

No.  21167. 

LOUISIANA  SULPHUR  MINING  00.  T. 
BRIMSTONE  R.  &  CANAL  CO. 

(Sniffeme  Court  of  Loaisiana.    7an.  28,  1918. 
On  Rehearing.  Jane  29,  1918.) 

(Sytiabu*  Iv  Sditorial  Staff  J 

1.  CoBPOBATioifs  «=3442— Ortiuiaa— AtJTHon- 
iTT  TO  Sell  "Right  ok  Wat." 

When  a  corporation  authorized  its  pre^doit 
to  sell  a  right  oE  way  to  another  company,  since 
a  "right  of  WW"  is  a  mere  serritode,  the  presi- 
dent could  sdl  a  servitude  only,  and  not  tiie 
land  itself. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Right  of 
Way.] 

2.  REFOBMA.TIOIT  OF  iNSTBUlCBIfIB  9=s>l  —  IN- 
TENTION OF  PaBTIES. 

Equity  may  reform  an  act  or  sale  so  as  to 
make  it  owfoim  to  the  true  intention  of  the 
parties. 
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3.  Refobmation  or  IifanuMEnTB  «s>2—Salx 

OF  Land. 

Where  mining  company  antborised  prerident 
to  sell  right  of  way  to  canal  company,  nnt  land 
itself  was  sold,  in  abeence  proof  that  canal 
company 'soaght  a  leas  interest,  which  could  be 
tamiBhed  'amy  by  resolution  ct  board  of  direc- 
tMB  anthOTizing  pnrduia^  mining  company  can- 
BOt  have  refonnatioD. 

4  Etidutce  «=»419^>— Piaox,  Bvxdbvob  At- 

FECTiNo  WEinwa. 
Where  mining  c(«npany*8  sale  to  canal  com- 
pany of  land  for  right  of  way  was  made  for 
cash,  with  nothing  said  as  to  furttier  considera- 
tion, parol  evidence,  in  mining  company's  snit, 
as  to  faUare  of  consideration  through  abandon- 
BiAit  of  canal  wteriM^se,  was  pn^teriy  rejected 
IB  proving  .something  b^ond  writtoi  contract. 
B.  Fbattos,  Statute  or  ^»74(1)— Pabol  Evi- 

DEIfCB  AVTECTINO  TiTLB. 
Whne  mining  company's  sale  to  canal  com- 
pany of  land  for  right  m  way  was  made  for 
cash,  with  nothing  said  as  to  farther  considera* 
tion,  parol  evidence,  in  mining  cattpnay's  suit, 
as  to  failure  of  consideration  through  abandon* 
meot  of  canal  enterprise  was  properly  rejected 
as  affecting  title  to  reol^. 

0*NieD,      dissenting  in  part 
On  Babwirlng. 

6.  CAItCEI.I,ATION  or  IWBTKUmWTB  <S»84(4)^ 

Statute  or  LncirATiOMS—AjffNUiJiBKT  or 
Coimacr. 

Cfr.  Code,  art  St42,  dedarlng  that  actions 
fbr  the  nnllity  or  Ttadanaa  of  contracts  are 
prescribed  by  fire  years,  has  no  application  to 
an  action  to  hare  daeread  null  a  contract  void 
on  its  taea. 

7.  COBPORATIOIfS  ^S»442— GOUTBACT  OV  BAM 

— Nuixrrr  on  Face. 
Instrument  wheret^  mining  company  by  its 
president  purported  to  convey  land  to  canal 
eompaay  was  null  ma  face,  in  so  far  as  it  pur- 
ported to  convey  Birthing  more  than  right  of 
way;  directorate  cl  mining  company  having 
aaOorlMd  president  to  adl  only  right  <a  way, 
and  the  reeohitlon  being  attadied  to  the  instru- 
ment. 

8»  Peincifaii  and  AasifT  «=»162(4)  — Coh- 

TBACT&— NtJlXITT  ON  FaCK. 

The  test  whether  an  act  1^  an  agent  is  void- 
able or  absolutely  void  on  its  face  La  not  wheth- 
er it  might  be  ratified,  but  whether  its  nnllity  is 
only  latent  or  is  apparent 

Monroe,  C  3^  diasrating. 

Appeal  from  Fltteenth  Judicial  District 
Court,  Pariah  of  Calcasieu ;  Alfred  M.  Barbe, 
Jn^Ees. 

Salt  by  tbe  Louisiana  Sn^bnr  MialiM;  Com- 
pany against  the  Brimstone  BaUrood  ft  Canal 
CcHnpany.  From  Judgment  fi>r  defendant^ 
tfalntUt  appeals.   Judgment  set  aside,  etc. 

HcOoy  &  Moss,  of  Lake  Charles,  for  appel- 
lant. Pojo  ft  Williamson,  of  Lake  Charles, 
fbr  appcAlee^ 

PEOVOSTY,  J.  Under  date  of  September, 
1SKS5,  the  agrat  of  the  def^idaut  company 
addressed  to  the  plalndif  company  tbe  fol- 
lowing l^ta: 

"I  liave  been  aogaged  by  the  Briniat<««  Rail- 
road &  Canal  C(Hnpany  to  secure  for  them  a 
right  of  way  from  the  euliihur  mines  in  this 
parish  westward  to  the  Sabine  river.  I  notice 
that  sections  SI.  82  and  83  in  Tp.  9  S.  B.  11 
W.  is  oedited  to  you.  The  ii|^t  of  way  desired 
in  200  feet  wide  and  crosses  your  i«operty  ap- 


proximately as  shown  on  the  plat  on  the  margin 
of  this  letter,  the  exact  distances  tnnn  ^e  sec- 
tion comas  to  be  verified  before  any  transfer 

is*  made. 

"We  are  willing  to  pay  the  actual  value  for 
the  land  we  use  at  its  real  value  per  acre  at 
the  present  time.  Lands  In  this  locality  are  not 
generally  considered  very  valuable,  and  this 
company  being  a  common  carrier,  its  building 
through  that  countn'  should  ennance  values 
along  its  line  we  therefore  trust  that  we  can 
agree  on  a  price  per  acre  In  harmony  with  pres- 
ent values,  and  that  tbe  proposition  wiu  be 
agreeable  to  yon  and  your  company. 

"WUl  you  not  kindly  give  tne  matter  consid- 
eration and  write  me  at  your  earliest  con- 
venience." 

Upon  receipt  of  this  letter,  the  board  of 
directors  of  the  plaintiff  company  adopted 
the  following  resolution: 

"Resolved  that  the  secretary  of  the  Louisiana 
Sulphur  Hfaitng  Company  write  to  Mr.  J,  8. 
Thomson  of  Lake  Charles,  La.,  and  find  out 
through  him,  or  othov,  the  value  of  the  land 
induded  in  a  ri^t  of  way  which  the  Brimsttme 
Bailro^  ft  Caw  Company  desire  to  purdiase 
from  Louisiana  Sulphur  Mining  Company, 
said  right  of  way  to  be  200  feet  wide  and  run- 
ning in  a  southwesterly  direction  through  sec- 
tions 88,  ^  ft  31  in  township  d  south,  range 
11  west,  belonging  to  the  Louisiana  Sulphur 
Mining  Company,  and  after  sucb  valna  was  ob- 
tained, if,  in  their  Judgment,  the  price  jnstlfled 
the  I^uiidana  Sulphur  Mining  Company  in  sell- 
ing such  right  of  way,  that  the  president  and 
secretary  of  the  Louisiana  Sulphur  Mining 
Company  be  and  are  hereby  antboriaed  to  sell 
sncb  right  of  way  for  cash  and  to  make  the 
proper  transfer  of  the  same.** 

[1]  A  tight  ot  my,  and  the  ownenthlp  of 
the  land  over  whldi  tbe  right  of  way  is  to 
exist,  are  not  the  same  tUng.  A  **rlgfat  of 
way"  Is  a  mere  servitudes.  Hence  by  the  ac- 
qnlsltlrai  of  a 'right  of  way  is  understood  the 
acgulsltloa  only  of  a  servitude.  Moore  t. 
RaUroad  Co.,  126  I«.  860,  tB  South.  22. 
When  therefore  the  said  agent  of  defendant 
proposed  to  acquire  for  defendairi;  a  tight  ot 
way,  and  the  plaintiff  autitiorlsed  Its  preel- 
deut  to  sdl  a  right  ot  way,  a  servitude  only 
conid  have  been  meant  Moreovw,  defendant 
had  need  of  no  other  fbr  the  purposes  of  Its 
canaL  By  Inadvertence,  of  otherwise,  how- 
ever, tbe  sale  was  made  for  the  land  Itself  to 
be  covered  by  the  rl^t  of  way. 

This  was  In  Novonber.  1906.  Kiortly  there- 
after tbe  defmdant  company  b^n  construct- 
ing Its  canal  on  tbe  land  thus  acquired,  but 
soon  discontinued  the  prosecution  of  the  en- 
terprise; and  things  remained  in  that  condi- 
tion until  this  salt  was  brought,  January, 
1£14. 

The  allegation  Is  that  under  sold  resolu- 
tion the  president  ot  plaintiff  eonqnny  was 
without  authority  to  sell  more  than  a  servi- 
tude, and  that  tha«fore  the  act  should  be 
reformed  so  as  to  be  so  restrii^ed. 

It  Is  v9Ty  evident  that  the  said  resolution 
did  not  authorize  the  sale  of  more  than  this. 
Cousequuitly,  the  act  will  have  either  to  be 
reformed  as  thus  prayed,  or  else  annulled  al* 
together  as  unauthorized. 

[2, 1]  Bqnlty  may  reform  an  act  so  as  to 
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make  it  conform  to  the  true  Lntentloii  of  the 
parties.  But  In  the  present  case  there  Is  no 
proof  that  the  defendant  company  Intended  to 
acQulre  a  less  Interest  than  the  land  Itself; 
hence  the  prayer  for  reformation  cannot  be 
granted.  34  Cyc.  974;  Davega  Insurance 
Oo.,  7  La.  Ann.  228;  Agulmbau  t.  Insurance 
Co.,  106  La.  14S,  SO  South.  148.  The  letter  of 
the  agent  of  the  defendant  company  does  not 
furnish  this  proof.  Nothing  short  of  a  reso- 
lution of  the  board  of  directors  of  the  defend- 
ant company  authorizing  the  purchase  could 
furnish  It.  Indeed,  the  presumption  would 
be  that  the  defendant  company  Intended  to 
buy  the  land  Itself,  since  that  Is  what  It  did 
buy. 

We  have  therefore  to  set  the  sale  aside 
entirely;  subject,  however,  to  the  right  of 
the  defendant  company.  If  It  so  desires,  to 
confirm  It  as  of  the  sale  of  a  servitude  only. 

[4,  6]  Plalntltr  further  aUeges  that  part  of 
the  consideration  of  the  said  sale  was  the 
benefit  to  be  derived,  In  Increased  value  and 
othonrlse,  by  the  adjoining  lands  of  the 
plaintiff  from  the  construction  of  the  canal; 
and  that  this  ctmslderation  having  failed,  as 
the  result  of  the  defMidant  company's  having 
abandoned  said  raterprlse,  plaintiff  Is  enti- 
tled to  a  resolution  of  said  contract. 

The  sale  waa  made  for  a  cash  price,  with 
nothing  whatever  said  as  to  any  further  con- 
sideration; and  the  said  resolution  is  equal- 
ly silent  In  that  regard.  The  said  allegation 
therefore  is  not  proved.-  The  parol  evidence 
sought  to  be  offered  on  that  point  was  vrop- 
erly  rejected,  as  going  to  prove  something 
beyond  the  written  contract,  and  as  going  to 
affect  title  to  real  estate. 

This  demand  for  annulment  is  luredicated 
fm  breach  of  c<»itract,  and  not  oa  forfeiture 
because  of  nonuser,  or  abandonment;  and, 
besides.  If  It  were  predicated  on  either  of  the 
latter  grounds,  the  evidrace  in  ttie  record 
would  be  too  scant  to  eni^rt  it 

PlalnUfl  asks  that  its  right  to  dalm  dam- 
ages be  reserved.  There  is  no  reason  wbs 
whatever  rU;bts  it  may  claim  to  have  In  that 
connection  should  not  be  reserved. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed ttAt  tbB  judgment  appealed  from  be  and 
the  same  is  hereby  set  a^de }  and  that  the  sale 
made  by  the  plaintiff  company  to  the  def^d- 
ant  company  on  NoTembdr  8,  19(^  acknowl- 
edged before  Charles  T.  Sonlat,  notary  public, 
recorded  In  book  of  conveyances  of  the  re* 
corder*8  office  of  the  parlidi  of  Galcaslen,  in 
Book  No.  6D  at  paj^  602,  as  of  date  Deoon- 
ber  3906,  be  and  the  same  is  hereby  annul- 
led; and  that  the  inscription  of  same  in  the 
said  conveyance  book  be  canceled,  unless, 
within  30  days  from  the  date  of  the  Inscrtp* 
tlon  of  the  present  judgment  In  the  records 
of  the  district  conrt  of  the  said  parish,  the 
defendant  company  cause  to  be  recorded  in 
the  said  conveyance  book  a  resolution  of  its 
board  of  directors  electing  to  hold  the  said 


sale  effective  only  as  the  conveyance  of  a 
servitude  of  way  on  the  land  described  in  said 
sale,  and  not  of  the  land  Itself  In  which  event 
the  said  Inscription  is  not  to  be  canceled, 
and  said  sale  is  not  to  be  annulled,  but  la  to 
remain  In  effect  as  the  sale  of  a  servitude. 

And  it  is  further  ordered,  adjudged,  and 
decreed  that  the  demand  of  the  plaintiff  com- 
pany for  the  annulment  of  the  said  ccmtract 
of  sale  be  rejected  as  In  case  of  nonsuit ;  the 
costs  of  this  suit  to  be  paid  by  the  defend- 
ant ;  and  that  whatever  rights  the  idalntiff 
may  have  to  sue  in  damages  be  reserved. 

0'NIE}LL,  J.,  concurs  in  the  decree  but  not 
in  the  opinion  that  testimony  was  not  admls- 
dble  to  show  a  further  consldwatiOD  tlian 
that  expressed  in  tlie  deed. 

On  Rehearing. 

O'NTEnLL,  X  The  defendant  has  pleaded 
the  prescription  of  five  years,  under  article 
S542  of  the  Civil  Code;  and  that  la  the  only 
defense  urged  on  reibearing. 

[I-I]  The  article  declares  that  actions  for 
the  nullity  or  rescission  of  contracts  are  pre- 
scribed by  five  years.  It  has  no  application  to 
an  action  to  have  decreed  null  a  contract  that 
is  void  on  Its  face.  The  instrument  in  ques- 
tion, with  the  procuration  or  resolution  at- 
tached to  It,  In  so  far  as  it  purports  to  con- 
vey title  to  anything  more  than  a  right  of 
way  or  servitude,  is  null  on  its  faca  In  that 
respect,  it  differs  from  the  instmm^ts  that 
were  in  contest  In  the  two  cases  relied  upon 
by  def^dant,  viz.  Brownson  v.  Wleeks,  47 
La.  Ann.  1042, 17  South.  489,  and  Weathersby 
T.  Springfield  Lumber  Co.,  141  La.  577.  7o 
South.  410.  The  test,  as  to  whether  the  act 
Is  only  voidable  or  absolutely  void,  with  that 
regard,  is,  not  whether  It  might  or  might  not 
be  ratified,  but  whether  the  nnlllty  is  only 
latent  or  la  ainmrent  on  the  face  of  the  In- 
strument. A  sale  made  by  one  who  does  not 
own  the  property  and  has  no  authority  tnm  \ 
Qia  owner  to  sell  It  ml^t  be  ratified  by  the ' 
owner,  but  it  Is  none  the  less  vc^d,  not  mer^ 
voidable. 

The  decree  heretofore  rmdeced  ia  re- 
stated and  made  flnaL 

MONROBl  a  J.,  dissents. 


(14S  La.) 

Na  2118S. 
GASTAUER  V.  CASTA  VSR. 
(Sapreme  Court  oi  Louiidana.    Hay  27,  1918. 
Rdiearing  Denied  Jane  29,  lSfi&,) 

fB^Ubu*  &tf  BtUiorial  Bta^ 
1.  PsnrctPix  AHD  Aqbht  ^3»14S(S9— Ktowl- 

BOOK  or  AQENTS  — iKFUTATIOir  TO  Otheb 

Party. 

One  who  acquired  note  and  mortgage  on 
eommunity  proper^  of  husband  and  wife  tram 
bis  lawyers  then  acting  as  i^ents  of  tite  hus- 
band in  selling  the  nots^  was  not  charged  with 
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taioirledKe  oi  any  want  of  Aothoritf  of  the  Inr- 

yers  to  negotiate  the  note. 

2.  HueSAKD  AND  WiFI  «=»207(1)— DISPOSI- 
TION or  PBOPEBTT— DlBABIUTT  OF  HUSBAND 

— DiTOBCK  Smr. 
With  whatever  motiva  a  hnrtwnd  discon- 
tinued his  divorce  suit,  the  suit  was  discontin- 
oed,  and  the  disability  of  the  husband,  under 
Ber.  CiT.  Code  art.  160,  to  dinKMM  of  the  Itn- 
monUca  of  tiie  oommunitr,  indwot  to  tJie  pend- 
eocy  of  vatii  salt,  no  longer  eziated. 

3.  HuBBASD  AND  Wm  ^Zll—O&iotxninxx 
Pbopebtt—Monet  Eabned  bt  Witb. 

By  Rer.  OIt.  Oode,  art.  2402,  mmiey  earned 
by  a  wife  b^ore  institution  of  her  separation 
suit  belonged  to  the  ctHomunity,  and  its  payment 
for  account  of  the  community  titer  h»  institu- 
tina  of  suit  was  rimply  payment  of  a  oommonity 
debt  with  otHnmunity  funds. 

4.  Husband  and  Wifs  «=s>268(1>— Counmi- 
TT  Dbbt— O06TB  or  Sepabation  Suit. 

Judgmmt  for  a  wife  in  her  suit  for  Kpara- 
tion  trom  bed  and  board,  under  Kev.  Civ.  Code, 
art.  2432,  retro  acted  to  date  of  filing  of  suit, 
so  that  the  coats  of  soit  taxed  against  husband 
are  not  diargeable  to  commanity,  but  to  him  Be[>- 
antely. 

3.  HrsBAHD  and  Wife  ^268(1)  —  Sepaba- 
tion —  JDDOUEKT  AOAIN8T  HUBBAJID  — 
CHABaBABIUTT  TO  OOMHUNITT— StaTDTE. 

ndrd  pmon's  jud^ent  against  hnsband  for 
iebt  accruing  after  wife's  instituticm  of  separa- 
tion  soit  was  a  separate  debt  of  the  husband, 
not  diargeable  to  Ute  conunanlty;  jndgment  In 
separation  suit  retroectinK  to  date  of  fllinf  n»- 
ia  Bev.  Civ.  Code,  art  2132. 

Appeal  from  OItU  District  CoQrt,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Snlt  for  separation  by  Mrs.  Sophie  Qas- 
taner  against  George  Gastauer,  her  husband, 
resulting  In  Judgment  for  platntlCf,  who  pe- 
titioned for  the  ^partition  of  the  ccHumnnity 
of  acquets  and  gains  existing  between  her 
and  her  husband.  Judgment  was  rendered 
ordering  sale  of  the  property  and  partition 
of  the  proceeds,  and  referring  the  parties  to 
a  notary,  who,  after  the  property  was  sold, 
took  posseseton  of  the  proceeds,  and  prepared 
a  project  of  partition,  sutHnltting  It  to  the 
parties;  Otto  Walther,  a  mortgage  creditor 
of  the  oHnmunlty,  objecting.  From  Judgment 
maintaining  Walther's  objection  and  amend- 
ing the  project  of  partltl<m  by  recognizing 
his  claim,  eta,  plaintlfr  and  defendant  ai^>eeL 
Judgment  set  aside  In  part^  and  affirmed  In 
part. 

George  J.  TTnter^er,  of  New  Orleans,  for 
appellant  Mrs.  Sc^hle  Gastaner.  Benjamin 
T.  Waldo,  of  New  Orleans,  for  appellant 
tjeorge  Gastauer.  WoodvlUe  &  Woodvllle,  of 
New  Orleans,  for  ajj^pellee  Otto  Walther. 

PBOVOarTY,  J.  After  «  Judgment  of  sepa- 
ration from  bed  and  board  bad  been  rendered 
in  foTor  of  plaintiff  against  her  husband 
(132  La.  61  South.  879).  and  plaintiff  had 
accepted  the  community  of  acquets  and  gains 
that  had  existed  theretofore  between  thm, 
a  partition  of  the  community  itntperty  was 
ordered.  The  property  was  converted  into 
cash,  and  the  notary  to  whom  had  been  re-i 


ferred  the  making  of  the  partition  filed  his 
IHoject  (MC  partition.  In  It  he  recognised  cer^ 
tain  daims  aa  bring  debts  of  the  commonJty, 
and  others  he  noted  as  being  cMitested. 

[1]  Among  the  lattw  is  a  claim  of  Otto 
Walther  for  fl,O0O,  represented  by  a  note 
secured  by  a  mortgage  on  the  community 
property.  Gastaura:  cont«ids  that  this  note 
was  negotiated  by  his  then  lawyors  without 
his  consent  Bla  testimony  is  not  consistrat 
with  Itself,  nor  with  the  attending  circum- 
stances; and  Is  contradicted  by  that  of  the 
lawy&ra.  We  believe  the  latter;  but,  if  it 
were  otherwise,  Walther's  claim  would  atlU 
have  to  be  maintained,  as  he  acquired  the 
note  in  good  faith,  for  value  ($950),  befcve 
maturity.  Snq;dcl<ai  Is  sought  to  be  thrown 
upon  whether  the  note  was  negotiated  at  all; 
but  the  evidence  saUsfled  the  learned  trial 
Judges  and  satisfies  us  that  it  was.  The 
learned  couns^  for  Hrs.  Gastaner  questions 
the  good  Caltii  of  Walther,  but  for  so  doing 
bases  himself  upon  the  erroneous  assumption 
that  because  Walther  at  ttie  time  he  acquired 
the  note  was  the  client  of  the  said  lawyers 
he  must  be  diarged  with  knowledge  of  this 
supposed  want  of  authority  of  these  lawyers 
to  negotiate  the  note.  Such  an  Imputation 
of  knowledge  could  have  bera  made  tmly  if 
the  lawyers  had  been  Walther's  agaits  tof 
acquiring  the  note;  whereas  they  were  the 
agents  of  Gastauer  for  selling  it,  and  Wal- 
ther dealt  with  them  as  such. 

[2]  The  said  note  and  mortgage  were  exe- 
cuted after  Gastauer  had  brought  a  suit  for 
divorce  against  his  wife,  and  had  discon- 
tinued It.  tin.  Gastauer  conteids  that  the 
discontinuance  was  for  the  purpose  of  re- 
lieving Gastaner  from  the  disability  a  htis* 
band  Is  under  to  dispose  of  the  ImnioTables 
of  the  ccnnmunlty  of  acquets  and  gains  pend- 
ing a  suit  for  divorce  (article  190,  C.  C), 
and  this  solely  that  he  ml^t  defraud  her 
by  the  execution  of  this  mortgage.  The  an- 
swer Is  that,  no  matter  what  may  have  been 
the  motive  of  the  discontinuance  the  suit  'was 
none  the  less  discontinued,  and  that,  a  di- 
vorce suit  being  no  l<mg»  pending,  the  dis- 
ability incident  to  the  pudency  of  such  a 
suit  no  longer  existed. 

[3]  Another  diluted  Item  is  $611.  which 
after  the  Institution  of  the  suit  of  separation 
from  bed  and  board  Mrs.  Gastauer  paid  to 
the  Union  Homestead  Association  for  ac- 
connt  of  the  community.  The  money  with 
which  this  payment  was  made  was  eam^ 
by  her  before  the  Institution  of  the  separa- 
tion suit,  and  therefore  belonged  to  the  com- 
munity (article  2402,  a  C.) ;  so  that  the  pay- 
ment was  simply  the  payment  of  a  commu- 
nity debt  with  community  funds. 

Another  disputed  Iton  Is  $519,  of  which 
there  is  no  further  cy;>eclflcatlon  In  the  rec* 
ord.  or  in  the  brief,  than  reference  In  general 
to  the  record  in  the  separatlw  txom  bed  and 
board  sidt,  and  the  fi^owlng: 
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"To  amount  Am  Hn.  Outatter,  paraphernal 
funds,  belonsins  to  lier  advanced  by  her  for  the 
benefit  of  the  commanity  lately  eximng  between 
plaintiff  and  defendant,  $1,242." 

We  aasome  that,  if  this  claim  had  been  in- 
toided  to  be  serlotisly  urged,  there  would 
have  been  greater  particularlzatlou  of  It  tbaa 
this. 

Anoth«  dU3)uted  Item  Is  $2,148  wbidi  Mrs. 
Gastauer  says  she  spent  during  the  pendency 
of  the  suit  Id  separation  for  the  support  of 
the  two  sons  and  two  daughters  of  the  mar> 
riage.  The  youngest  was  1ft  at  the  date  of 
the  trial.  The  community  property  amounts 
to  $3,884.80,  and  Is  about  absorbed  by  the 
ccHnmunlty  debts.  Wliether  the  husband  had 
any  other  property  Is  not  iH>sltlTely  shown, 
nor  what  have  been  his  earnings.  He  was 
never  called  upon  to  contribute  towards  the 
support  of  these  young  i)eople.  PosslWy,  If 
such  a  demand  had  beea  made,  he  would 
have  required  them  to  earn  their  own  liveli- 
hood. And,  Indeed,  except  as  to  the  young- 
est daughter,  still  attending  school,  the  rec- 
ord does  not  show  positively  that  they  have 
not  done  so.  As  to  what  expenses  were  In- 
curred, the  record  Is  worse  than  vague.  It 
may  be  that  one  spouse  may  recoup  from  the 
other  one-half  of  the  expenses  voluntarily 
lAcurred  In  support  of  the  children  of  the 
marriage;  but  that  question  does  not  neces- 
sarily arise  upon  the  facts  here  stated,  and 
hence  Is  not  now  decided. 

[4]  The  judgment  in  the  suit  In  separation 
from  lied  and  board  retroacted  to  the  date 
of  the  filing  of  that  suit  (C.  O.  2432) ;  hence 
the  costs  of  tliat  suit,  $214.60,  which  the  hus- 
band was  condemned  to  pay  (132  La.  942, 
61  South.  879),  are  not  chargeable  to  the  com- 
munity, but  to  the  hnsband  separately. 

[B]  In  like  manner  the  Judgment  obtained 
In  the  suit  of  Unterelner  t.  Gastauer  (No. 
100789)  for  a  debt  of  $233.05  accrued  after 
the  Institution  of  the  suit  in  separation  from 
<6ed  and  hoard  Is  a  s^rate  debt  of  the  hus- 
band. 

It  Is  therefore  ordered,  adjudged,  and  de- 
,reed  that  the  Judgment  appealed  from  be, 
«nd  Is  hereby,  set  aside  In  so  far  as  It  recog- 
nizes and  orders  the  payment  of  the  claim  of 
Birs.  Gastauer  for  $611.82,  and  in  so  far  ns 
It  charges  the  community  with  the  items 
$214.60,  costs  in  divorce  suit,  and  $233.05, 
Judgment  In  suit  Unterelner  v.  Gastauer  (No. 
KfOTSft),  and  the  said  Judgment  be,  and  Is 
hareby,  affirmed  In  so  far  as  It  rejects  the 
claims  of  Mrs.  Gastauer  for  $619,  alleged 
paraphernal  funds  advanced  by  her  to  the 
community  of  acqu&ts  and  gains,  and  for  one- 
half  of  $2,148,  alleged  expenses  Incurred  by 
her  In  support  of  the  children  of  the  mar- 
riage, and  recognizes  the  mortgage  of  Otto 
Walther  as  a  community  debt,  and  It  is  or- 
dered, adjudged,  and  decreed  that  the  said 
claim  for  $611.82  be,  and  the  same  Is  hereby, 
rejected,  and  that  the  above-mentioned  two 


items  of  1214  JO  and  |8S8,l»be,  ud  tlie  nme 
are  hereby,  decreed  not  to  be  commnnlty 
debts,  but  serrate  debts  at  the  hae^nd.  and 
that  ttie  costs  of  Uils  ai^eal  be  paid  one-half 
by  the  onamiinlty  and  <me-h«lf  by  tlie  hus- 
band. 

(143  La.) 

No.  220M. 

BEIAGAM  et  al.  t.  LOUISIANA  WBSTERN 
R.  OO. 
In  re  BEAGAN  et  al. 
(Supreme  Court  vi  Louisiana.  June  20.  1918.) 

1.  Oebxioeabi  ^=>64C1)— Review— Scope. 

Where  defendant,  who  appealed  to  the  dis- 
trict court,  aoqoiesced  In  Its  judnnent  overrul- 
ing appellce'a  motion  to  dianiiw  the  appeal,  and 
does  not  ask  any  on  appellee's  certiorari, 
Sapreme  Court  need  not  CMunuMT  oorrectness  of 
ruling  rejecting  defendant's  demand  for  dismissal 
of  suit  because  abandoned. 

2.  Justices  or  im  Peace  ^167(3)— Appbai, 

—  DiaUIBSAL  FOE  WAHT  of  PBOSBCCnON  — 

Parties— Statote. 
under  Civ.  Code,  art.  3519,  as  amended  by 
Act  No.  107  of  1896,  providing  that  if  plaintiff 
allows  five  years  to  elapse  without  prosecuting 
suit  shall  be  considered  abandoned,  and  in  view 
of  Code  Pkc.  art.  100,  defining  plaintiffs,  de- 
fendant, appealing  from  justice's  court,  does  not 
become  plaintiff  in  district  ooart,  and  his  appeal 
will  not  be  dismissed  tor  lapaa  oC  five  jearai 
without  prosecution. 

Suit  by  Mary  Ann  Reagan  and  others 
against  the  Louisiana  Western  Railroad  Com* 
pany.  Judgment  for  plalntUTs  In  justice's 
court,  and  defendant  appealed  to  the  district 
court  Plaintiffs'  motion  to  •dismiss  the  ap- 
peal and  defendant's  demand  to  have  the 
suit  dismissed  were  overruled,  and  plain- 
tiffs Bi^ly  for  writ  of  certiorari.  Ruling 
refusing  to  dismiss  the  appeal  affirmed. 

Smith  &  Carmouche,  ot  Crowley,  for  re- 
lators. Philip  S.  Pugh,  of  Crowley,  and 
Denegre,  Leovy  &  ChaCFe,  of  New  Orleans, 
for  respondent  Loulstana  Western  R.  Co. 

O'NIEUi,  J.  The  relators  filed  suit  and 
obtained  judgment  against  the  defendant 
railroad  ccHupaoy  In  the  justice  of  the  peace 
court,  for  the  value  of  a  cow  killed  by  a 
train.  The  defendant  took  a  suspensive  ap- 
peal to  the  district  court,  where  the  case 
remained  more  than  five  years  without  any 
proceeding  being  had  or  action  taken  in  the 
prosecution  of  the  suit  or  appeal. 

The  plaintiffs,  appellees  In  the  district 
court.  Invoking  the  Act  No.  107  of  1898,  p: 
155,  took  a  rule  upon  the  ai^lant  to  show 
cause  why  the  appeal  should  not  be  dlanlss- 
ed.  In  answer  to  the  rule,  the  appelant  urg- 
ed that,  according  to  tbe  terms  of  the  stat- 
ute, the  appeal  should  not  be  dismissed,  but 
the  suit  Itself  should  be  considered  at>and<Hi- 
ed,  and  should  therefore  be  dismissed.  Aft- 
er trial  of  tbe  rule,  the  district  judge  oreiv 
ruled  the  appellees*  motion  to  dlamlas  the 


QssFor  otber  ciuae  see  aame  topic  sad  KBT-NUMBBR  In  aU  Key-Numbered  OlgeitB  and  ladeaas 


Digilized  by 


Google 


lA.)      DABBT  r.  XQUITABLE  LIFE  ASSOK.  SOa  OF  THE  UNITED  STATES  829 


appeal,  and  also  the  appdlant'a  demand  to 
luLTe  tbe  salt  Itscif  dlnnlssed.  Tt»  case  la 
before  aa  on  a  writ  of  certloraii  Issued  at 
tbe  Instance  of  tlie  plalntUh,  appeUeea  In  the 
district  court,  draianAng  mertilr  tliat  the 
appeal  to  that  court  be  dismissed  and  the 
case  remanded  to  the  Justice  of  the  peace 
court  for  execution  <rf  the  judgment  of  that 
court. 

[1}  As  the  defendant,  M>pellant  in  ttie  dls- 
trfct  conrt,  has  acquiesced  in  tbe  judgment 
raidned  that  court  on  ttie  rule  to  show 
cause  why  the  appeal  should  not  be  dis- 
missed and  is  not  asking  for  any  rdlef  at 
tite  bands  of  this  court,  we  are  not  called 
upon  to  consider  whether  the  ruling  was  cor- 
rect in  so  far  as  It  rejected  the  de^danfs 
demand  to  have  ttie  snit  Itself  dismissed 
as  having  beoi  abaadtmed.  Tbe  oaly  quee- 
tiim  presented  is  whethw  the  ^^eal  to  the 
district  court  should  bare  been  dismissed. 

[I]  Act  No.  107  of  1888  is  an  amendment 
of.  or  addition  to.  article  3519  of  tbe  Civil 
Code,  vn&ec  the  neadlng,  "Of  tbe  Causes 
Which  Interrupt  Prescription."  Before  be- 
ing amended,  the  article  provided: 

**If  the  plaintiff  in  this  case,  after  having 
made  his  ffemand  abandons  or  alscoatinues  It, 
the  iaterroptioa  [of  prescription!  shall  be  consid- 
ered as  having  never  happened." 

The  statute  added  tl^s  paragraiA,  vis.: 

"Whenever  the  plaintiff  having  made  his  de- 
mand shall  at  an?  time  before  obtaining  6nal 
judgment  allow  Qve  years  to  elapse  withoat  hav- 
ing taken  any  steps  In  the  prosecution  thereof, 
be  shall  be  considered  as  having  abandcmed  tbe 
Bune." 

To  bold  that  the  statute  is  authority  tm 
a  district  Jm^  to  dismiss  an  appeal,  be- 
cause of  the  lapse  of  five  years  without  any 
steps  being  takm  in  the  prosecution  there- 
of, we  would  bare  to  say  that  a  defendant 
who  appeals  fmn  a  judgmmt  rendered  In 
a  Justice  of  the  peace  court  becomes  the 
lAalntift  in  the  district  coort.  As  appeals 
trmu  the  justice  of  the  peace  court  are  tried 
de  novo  in  tbe  district  court,  a  defendant 
cannot  be  r^arded  as  plaintiff  merely  be- 
cause he  Is  appellant  in  the  district  court. 

In  support  of  their  contention  that  an  ap- 
pellant Is  to  be  considered  a  plaintiff  in  the 
district  court,  even  though  be  was  defendant 
In  the  Justice  of  the  peace  court,  tlie  relators 
rely  upon  the  decision  in  State  ex  rel.  Boone 
V.  Edwards,  Judge,  109  La.  210,  33  South. 
199.  The  ruling  lu  that  case  was  merely 
that,  under  section  6  of  Act  No.  203  of  1&9S, 
the  clerk  of  the  district  court  could  require 
an  aiqiieUant  before  that  court  to  give  secu- 
rity for  costs,  althongb  the  at^lant  was 
defendant  in  the  Justice  of  tbe  peace  court. 
Tbe  basis  of  tbe  ruling  was  that  tbe  statute 
did  not  restrict  to  piaintlffs  the  duty  of  fur- 
nishing bond  for  costs,  but  declared  merely 
that  tbe  dorks  of  district  courts  might  de- 
mand security  for  ooeta  at  tbe  time  of  tbe 
fiUng  of  a  mlt  It  was  not  said  tliat  every 


appellant  should  be  regarded  as  a  plalntitt. 
On  the  contrary,  it  was  said  to  be  questlm-. 
able  whether  a  defaidant,  on  aK>eal  to  tbe 
district  court,  became  the  plaintiff  in  the 
suit 

Be  that  as  It  may,  artlde  100  of  tlie  Code 
of  Fractioe  tedarea  tbat  the  idalntiff  in  a 
salt  is  tlie  one  who  sues  another  for  some- 
thing that  he  sa^  is  due  <n-  beUmga  to  bim, 
and  that  the  defendant  is  tbe  «ie  against 
whmn  tbe  mlt  is  Inought 

Act  Na  107  ot  1888  was  not  intended  to 
provide  a  cause  or  ground  for  dismissing  an 
appeal.  The  object  or  purpose  expressed  In 
Its  title  is  mere^  "to  amend  and  re-ot^ct  ar- 
ticle 3518  of  the  Bevised  CivU  Code  of  187a" 
Tbat  article  bu  no  r^omee  whatever  to 
causes  for  dlsmiadng  an  appeaL 

The  ruling  of  the  district  conr^  refusing 
to  dismiss  the  appeal,  ia  affirmed. 


(143  La.) 

Na  21017. 

DABBT  V.  EQUITABLB  LIFE  A63UB.  80C. 

OF  THH  UNITED  STATES. 
(Supreme  Ooort  of  Lralidana.  June  28,  181S.) 

(SyUabua  ly  EditorM  Staff.) 

1.  iNsnaANCE  ^=>3e4— Lrra  Insueamck— Lia- 
BiLiTT  or  Insubeb^-Canceixation. 

Where  lite  insurer,  b^ore  cancding  poHcr 
for  non-payment  of  premium,  gave  insured  doe 
notice  of  date  whoi  ]»emium  would  fall  due, 
of  due  date  of  note,  of  intention  to  cancel  unless 
it  was  paid,  and  of  willingness  to  reinstate  pol- 
icy It  iH«mIum  and  note  were  paid,  or  jxemium 
and  interest  on  note»  faisoxmr  haviog  died  after 
cancdlatltm,  full  amount  (tf  policy  is  not  due. 

2.  InsDBANOB  «=»36&— Lefb  InsuBAncK— Fob- 
FEiTURE— Statute. 

By  Act  No.  1^  ot  1806,  lite  insurance  pol- 
ides  are  nonft^ettable  after  thay  have  been 
in  force  tbiee  yean,  havhv  thai  a  gash  or  sur- 
rwder  value. 

3.  Insdbahce  ^=9368— Life  In8UBaiic»-Cax- 

CUIATIOW  or  SUHBENDEB  VaXUE. 

In  absence  ot  expert  abowtng  to  contrary, 
court  will  assume  that  cakulatiou  of  surrender 
value  aft»-  tiiree  yeara^  as  made  and  agreed  to 
lu  life  pdicy,  is  correct. 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia;  James  Simon,  Judge. 

Suit  by  Mrs.  Eveline  M.  Derby,  widow  of 
Henri  Oerac,  against  the  Equitable  life  As- 
surance Society  of  tbe  United  States.  From 
Judgment  for  def^dant,  plaintiff  appeals. 
Affirmed. 

Cammack  &  Bronssard,  of  New  Iberia,  for 
appellant  Farrar,  Jmiaa,  Goldsbonm^  & 
Goldberg,  of  New  Orleans,  and  Burke  & 
Smith,  of  New  Iberia,  for  appellee. 

PROVOSTY,  J.  Plabitlff  sues  as  benefici- 
ary nnder  a  policy  on  the  life  of  her  deceased 
husband.  She  demands  the  full  amount  of 
the  poUcy,  ¥10,000,  and.  In  tbe  alternative, 
tbe  withdrawal  value.  The  yearly  premi- 
ums were  of  $353.90,  payable  In  advance. 
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The  first  and  second  ireie  paid.  The  third 
was  to  fall  due  on  April  ^  1012.  On  tiie 
13th  of  that  month  the  defendant  company 
made  a  loan  ct  $430  to  the  assured,  taUngr 
his  note  for  that  amount  falling  due  April 
2^  1918,  secured  by  pledge  of  the  pcdicy,  and 
b^rlny  S  per  cent  interest  pajrable  In  ad- 
Tance  The  amount  c£  the  third  yearly  pre- 
mium, together  wlQi  tlie  interest  of  one  year 
on  the  note,  were  deducted  from  this  loan, 
and  the  balance  was  paid  to  the  assured. 
.When  the  fourth  y^rly  premium  tsSi  due, 
in  April,  1913,  the  assured  obtained  an  ex- 
tension of  dme  until  July  26,  1918,  In  con- 
sldefation  of  a  cash  paymoit  of  f60^  The 
loan  of  $480  was  made  on  the  condition  that 
if  it  was  not  reimbursed  promptly  at  the  ma- 
turity of  the  note  the  defendant  company 
should  have  the  right  to  cancel  the  policy 
without  further  notice.  On  Novesiber  19, 
1913,  tiie  fourth  yearly  premium  not  having 
been  paid,  nor  the  not^  the  defendant  com- 
pany canceled  the  policy.  The  assured  died 
in  October,  1914. 

[1]  For  claiming  the  fan  amount  of  the 
policy  thB  {dalntUf  contends  that  notice  was 
not  givNi  to  the  assured  of  the  iotention  to 
cancel  the  policy.  As  a  matter  of  fact,  the 
defendant  company  was  reluctant  to  eanc^ 
the  policy,  and  therefore  gave  sedulously 
every  notice  that  a  desire  to  have  the  policy 
continued  in  force  could  have  prompted  the 
giving  of,  namdy,  of  the  date  when  the  year- 
ly premlnm  would  fall  due,  of  the  date  when 
the  note  would  fall  due,  of  the  Intaitlfm  to 
cancel  the  policy  unless  the  note  was  paid,  of 
the.wllllngnees  of  the  company  to  reinstate 
the  policy  If  the  premlnm  and  the  note  were 
paid,  or  the  premium  and  the  interest  on  the 
note.  Clearly,  under  these  drcumstancee, 
the  fall  amoont  of  the  policy  is  not  due. 

It,  t]  Under  the  terms  of  Act  1^,  p.  346, 
of  1906,  life  insurance  policlee  are  nonfor- 
feitable after  they  have  beoi  in  force  three 
full  years.  They  have  then  a  cash  or  sur- 
render value.  Plaintiff  would  have  tliis 
surrender  value  be  in  the  present  case  the 
sum  of  the  payments  made  by  the  assured 
less  one-flfth  tliereof,  and  less  the  amount  of 
the  loan  and  interest  And  plalntUC  would 
indade  am(HiK  these  payments  the  third 
yearly  premium  whldi  was  paid  out  of  the 
loan,  whldi  loan  was  never  r^mbursed,  so 
that  the  payment  was  In  reality  made  with 
the  company's  money.  Plaintiff  finds  the 
surrender  value  to  be  |413.40.  The  only 
moneys  of  assured  received  by  the  company 
were  the  two  first  premiums,  ¥707.80,  and  the 
¥60.20,  paid  for  the  extenslMi  of  time,  a  total 
of  $768.  Deducting  from  this  the  $418.40, 
tiie  surrender  value  as  found  by  plaintUF, 
we  have  $352.60,  so  that  according  to  plaln- 
tiiTs  computation,  the  company  would  have 
carried  this  $10,000  risk  for  three  years  and 
three  months  for  $302.60.  Needless  to  say 
this  conclusion  is  totally  Inacceptable^  The 


policy  recites  that  its  surrender  value  aft* 
three  Tears  is  to  be  $480,  and  that  from  that 
amomtt  is  to  be  deducted  any  loan  that  may 
have  been  made  to  the  assured.  In  the  ab- 
sence of  any  expert  showing  to  the  contrary, 
we  will  aasome  tibat  the  calcnlatlon  at  the 
surrender  value  as  thus  made  and  agreed  to 
in  the  p(^cy  Is  correct  Tbe  loan  was  of 
the  exact  amount  of  the  surrender  value. 
lAere  la  therefore  notUng  onnlog  to  plaintiff. 
Jndgmoit  affirmed. 


a^SLa.) 

N&  22675. 
SDfON  T.  iSBAVTL 
(SvL^eme  Court  of  LouisiaDa.   May  27,  1918. 
Beheariag  Denied  June  29,  19180 

(BytMiu  by  the  Court,) 

DivoBOi  4=s>25  —  HtrsBAND  and  Wtra  ^» 
267(1)— Action  vob  Skpabation— Condona- 
tion—Oounnnrr  PBonanr. 
Where  the  goieral  randuet  of  a  husbaod  and 
partkmlar  acts  which  might  have  alforded  €be 
wife  a  cause  of  action  for  separation  from  bed 
and  board  have  bean  eaoAoaea,  and  the  parties 
have  continued  to  live  togethw,  diough  unhap- 
pily, the  mere  fact  that  the  haBband  makes  a 
sale  of  community  pnmerty  and  intimates  an  in- 
tentioD  to  BeU  more  will  not,  of  itself,  nor  witb 
the  conduct  and  acts  theretofore  condoned,  con- 
stitute a  safficient  cause  upon  which  to  base  such 
acticMi,  and  particularly  where  the  litigants  have 
lived  together  as  husband  and  wife  for  over  50 
years;  since,  as  head  and  master  of  the  coat- 
munity,  it  is  the  privilege  of  the  husband  to  sell 
its  property,  in  good  futh,  without  the  permis- 
sion m  approval  of  the  wife. 

Appeal  from  Seventeenth  Judicial  District 
Court,  E^rish  of  Vermilion;  W.  W.  Bailey, 
Judge. 

Suit  by  Marie  Melize  Simon,  wife,  against 
A.  D.  Meauz,  for  e^aration  from  bed  and 
board  and  a  partltlcm  of  community  proper- 
ty. Judgmrat  for  plaintiff,  and  d^ndant 
appeals.  Judgment  annulled,  and  judgment 
for  defendant  dissolving  the  iujunctloa  Is- 
sued and  rejecting  platntUTs  demands. 

Bronssard  &  Samstm  and  J.  R.  EittdieD. 
all  of  AbbevlU^  for  appellant  W.  B.  Owdy 
and  Preston  J.  Greene,  both  of  Abbeville^  for 
appellee. 

Statement  of  the  Case. 

MONROE,  O.  J.  After  living  together  for 
51  years,  until  the  defendant  had  passed  the 
seventy-fifth  anniversary  of  his  birth,  be- 
coming the  parents  of  12  (^tldren,  of  whom 
8  survive  and  7  are  married  and  (some)  have 
grown  <dilldren  of  their  own,  plaint)  it  brings 
this  suit  against  her  husband  for  separation 
from  bed  and  board  and  a  partition  of  the 
property  of  the  community.  Thlrty-aeven 
witnesses,  in<duding  all  the  children  and  "In- 
laws,"  and  several  of  the  grandchildren,  of 
the  marriage,  were  called  on  behalf  of  plain- 
tiff, and  a  bare  half  dozen,  mainly  outsiders, 
on  b^iaU  of  def»dant  PlatatLff,  hwself, 
and  the  witnesses  who  profess  to  know  most 
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aDont  tbe  mattm  ctnsldwed  relevant  to  the 
issue  presented,  begin  their  teatlroony  by  tell- 
ing what  they  know  of  an  Incident  which  oc- 
curred 18  years  before,  and  by  far  the  great- 
er proportion  of  the  testimony  adduced  re- 
lates to  Incidents  and  conditions  occurring 
and  existing  from  that  time  down  to  within 
2  or  3  years  of  the  institution  of  the  suit 
When  the  litigants  were  married  (in  1864,  as 
ve  take  IQ,  they  were  poor — having  nfit 
DMve  than  fGOO  between  them.  The  proper- 
ty of  the  commonlty,  Invoitorled  and  ap- 
praised for  tbe  puiposes  of  this  suit,  Is  val- 
ued at  948,949,  and,  we  apprehend,  is  worth 
coodderably  more  than  that;  there  being 
included  two  sections  of  land  which  appear 
to  be  under  cnltlvation  or  nsed  for  stock 
raising,  and  the  indications  being  that  there 
is  other  land  not  Included  in  the  Inventory, 
since  defendant  teetifles  that  be  stUl  owns 
1,600  acres.  Tlie  sons,  with  the  exception 
of  Remus,  the  youngest,  aged  28,  appear  also 
to  have  acquired  property ;  Delmas,  the  eld- 
est, aged  48,  who  Is  unmarried,  being  the 
owner  of  over  half  a  section  of  land,  which 
he  coltlTates  as  a  farm.  After  testifying  to 
that  effect,  and  fliat  he  left  his  father's  and 
went  to  his  own  place  at  the  age  of  23,  and 
later,  returned  to  his  father's,  he  was,  at 
once,  asked  whether  he  recalled  the  time  when 
It  was  claimed  that  bis  mother  had  been 
struck  by  his  father,  to  which  It  was  objected 
that  the  Incident  was  too  remote,  had  be^ 
condoned,  and  was  not  admissible  under  the 
allegatiMia  of  the  petition,  which  objectltms 
having  been  overruled,  and  It  having  been 
agreed  that  tbe  same  objection  and  ruling 
should  apply  to  all  such  testimony,  the  wit- 
oess  answered,  "Yes,  that  has  been,  more  or 
less,  aboat  18  years  ago."  And,  so,  with 
many  of  the  other  witnesses.  It  Is  beyond 
dispute,  however,  that,  tor  8  years  after  the 
Incident  In  question,  plaintiff  and  defendant 
lived  together  as  husband  and  wife,  and  that, 
during  tbe  remaining  10  years  of  the  period 
of  IS  years,  idalntlff  bad  practically  sev- 
ered tbe  marital  relations,  occupied  a  sepa- 
rate roMn  In  tbe  bouse  from  that  occupied 
1^  her  husband,  and  held  no  other  than  un- 
avoldaUe  and  tbe  coldest  intercoorae  with 
him,  be  going  bis  way,  and  she  hers,  until 
on  October  16, 1916,  defendant  sold  160  acres 
of  low  lying  land,  wbldi  was  fcmowed,  cm 
the  2l8t  of  tbe  same  month,  by  tbe  Institu- 
tion M  this  suit,  ameeming  which,  plaintiff, 
while  testifying,  was  aaked  tbe  qnestioa  and 
made  answer  as  follows: 

"Q.  Is  it  not  a  fact  that  tbe  tAd  gentleman 
selling  this  property  alarmed  yon,  and  that  is 
tbe  real  zvasMi  you  filed  this  salt ;  that  is  the 
thing  that  worried  you?  A.  That,  and  a  great 
many  other  things.  For  a  lonr  time  I  have  seen 
the  thing  coming.  He  had  already  warned  me 
hi  advance  that  it  was  his  intention  to  sell  ev- 
erything. Init  I  didn't  bdteve  this  wovld  happen. 
I  tooovat  this  snit  tor  that  rsaaoo  and  many 
other  leasons.'* 

Testifying  in  regard  to  the  Incident  to 
which  we  have  referred,  she  states  that  de-, 


fradant,  at  that  time,  made  her  a  great  many 
promisee,  and  among  them  that  (translated 
from  the  French,  In  whidx  tbe  testimony  was 

given): 

"If  you  will  want,  I  promise  yon,  when  Bemos. 
our  youngeflt  child,  has  arrived  at  the  age  of 
majority  (he  was  then  10  years  old),  I  will 
convey  to  joa  one-half  of  tbe  propotj  that  we 
possess ;  I  will  put  It  In  your  name.'' 

Bemns,  as  we  have  stated,  had  attained 
the  age  of  28  years  when  Hiis  case  was  tried; 
he  was  married,  had  ChUdren,  and  had  ac- 
quired no  property;  and  In  giving  his  testi- 
mony he  seemed  to  be  unable  to  recall  any 
redeeming,  or  m»woacimat^  redeeming,  trait 
that  bis  father  may  have  possessed,  bnt  r»- 
membered  quite  distinctly  the  particulars 
and  language  used  In  connection  with  tbe 
"Inddent^'  np<m  the  occasltm  of  whldi,  at 
the  age  of  10,  he  and  bis  parents  were  the 
only  persras  present.  He  also  ranembers, 
or  testtfles  to,  statements  made  to  blm  by  Us 
father,  concerning  his  mother,  which  aK>ear 
to  us  Incredible^ 

Opinl(m. 

It  wlu  readily  be  understood  that,  for  a 
husbsnd  and  wife  beginning  life  in  the  coun- 
try, with  practically  no  means,  and,  as  we 
Infer,  but  slight  educational  advantages,  to 
accumulate  150,000.  as  earnings  mainly  from 
tbe  soil,  whilst,  at  the  same  time,  rearing  to 
vigorous  maturity  8  out  of  12  children,  who 
appear,  with  the  possible  exo^tlcm  of  tbe 
youngest,  to  have  early  developed  a  capacity 
to  take  care  of  tbemselv^  an  intelligence 
superior  to  that  of  most  people  similarly  sit- 
uated, untiring  industry,  and  stem  self-de- 
nial, must  have  been  required,  and  we  have 
no  doubt,  judging  from  the  results,  and  from 
the  testimony  that  they  have  given,  that  both 
tbe  litigants  now  before  the  court  possessed 
and  regulated  their  conduct  In  accordance 
with  tiiose  attributes  dnrli^  tbe  greater  part 
of  the  more  than  60  years  of  their  married 
life.  Unfortunately,  however,  it  sometimes 
happens  that  hardness  of  life  develops  hard- 
ness of  character  in  which  the  graces  and 
amenities  struggle  for  exlst^ce  and  die, 
vrea  as  flowws  may  stru^le  and  die  be- 
tween paving  stones ;  and  so  it  has  been  in 
this  Instance;  About  the  only  thing  that 
ph^ntiff  and  defendant  seem  to  have  consid- 
ered not  worth  saving  was  their  affectl<Hi  for 
each  other,  tbou^  upon  that  depended  the 
one  great  thing  without  whldi  all  others  were 
valnelese—their  hapi^ness.  From  our  read- 
ing of  the  testimony,  we  conclude  that  the 
defendant  has  been  most  to  blame.  The  In- 
cident of  18  (now  20  or  more)  years  ago.  as 
narrated  by  plaintiff,  was  infinitely  to  his 
discredit,  and,  though  his  account  of  It  is 
more  favorable  to  hlmselt  we  are  Inclined 
to  think  that  hers  is  the  better  supported  by 
the  evidence.  We  think,  however,  that, 
grlevons  as  the  wrong  may  have  beai.  It  was 
loDg  since  CMidoned  by  plaintiff  and  shoald 
not  have  been  resurrected  as  a  cause  of  ac* 
tkn  In  this  ease;  and  other  Instances,  of  the 
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use  of  bad  language  by  defendant  towards 
plaintiffs,  said  to  have  ocoured  aubsequent- 
ly,  but  at  periods  of  from  2  to  7.  S.  or  10 
years  prior  to  the  Institution  of  this  suit, 
were  equally  Inadmissible;  and  so,  too,  was 
the  testimony  to  the  effect  that,  during  the 
past  20  years,  defendant  has  gambled  in  a 
small  way,  and  has  been  drlnlilng  in  a  larger 
way.  Neither  the  one  nor  the  otlier  of  thoee 
vices  had  grown  any  worse  within  the  year 
or  two  preceding  this  suit  than  they  were  20 
years  before,  and  neither  of  them  appears  to 
us  to  hare  constituted  the  real  reason  for 
tbe  bringing  of  the  suit ;  nor  did  the  coarse 
food  with  which,  it  Is  said,  the  family  was 
■provided,  constitute  that  reason.  It  Is  not 
shown  that  it  tiad  ever  been  better.  Aa  the 
parties  have  not  been  on  easy  speaking  terms 
for  the  past  10  years,  their  borne  does  not 
appear  to  have  been  agreeable  to  them,  and 
they  have  absented  themselves  a  good  deal, 
leaving  the  housekeeping  to  two  young 
grandchildren,  who  have,  no  doubt,  done  as 
well  as  they  could,  but  who  would  not  as- 
sume to  do  many  things  which  might  have 
been  done  by  the  mistress  of  the  house.  In 
her  original  petition,  plaintiff  alleges  that: 

**I>arlng  the  last  six  or  seven  years,  her  said 
husband  has  struclc  her  on  various  occasions ; 
in  particolar,  he  tlirew  a  gUm  at  her  which 
strtK^  her  on  the  head,"  etc. 

It  was  admitted  on  the  trial  that  defend- 
ant has  not  strnck  plaliitlff  ^thln  the  last 
six  or  seven  years,  or  at  any  time,  save  upon 
the  occaslrai  of  the  Incident  18  years  ago, 
and  defraidant  denies  that  he  then  struck 
her.   It  is  alleged  that: 

"Defendant  has  already  squandered  and  sold 
for  nothing  some  o!  the  real  property  wliich  be- 
longs to  the  community,  ana  is  about  to  sell 
more  of  the  property  which  has  beesi  accumu- 
lated by  mntnal  elnirts  of  petitioner  and  her 
said  husband.** 

It  was  shown  on  the  trial  that  he  sold  160 
acres  of  low  lying  land,  which  bad  Cherokee 
roses  growing  on  It  and  a  coulee  running 
through  It,  from  the  waters  of  v^lch  latter 
it  was  subject  to  inundation,  and  that  he  re- 
ceived  f3.800  for  It,  of  which  be  used  $2,100 
in  paying  off  a  mortgage^  $600  In  paying  a 
note  held  by  the  bank,  about  $100  in  paying 
blacksmith  and  store  accounts,  and  the  bal- 
ance was  still  in  his  possession.  Another  of 
plaintiff's  allegations  Is: 

"That,  on  account  of  the  ill  treatment  of  her 
said  husband  as  aforesaid,  and  on  account  of 
his  attempting  to  dispose  of  the  property  be- 
longing to  the  ctnnmunitT'of  acquets  and  gains 
which  existed  between  her  and  her  said  hus- 
luind,  she  is  not  only  entitled  to  a  separation 
from  bed  and  board,  but  a  settlement  of  the 
community  aforeaald.** 

And  she  prays  for  an  inventory,  an  Injunc- 
tion reBtraining  defendant  from  further  dis- 
posing of  the  community  property,  and  0nal 
Judgment,  etc. 

We  are  satisOed  that  the  litigants  are  not 
living  happily  together,  and  have  not  been 
doing  so  for  a  long  time ;  but  their  relations 


are  snch  that  the?  have  very  little  to  do  with 
each  other,  and,  if  they  meet,  the  language 
used  by  the  plaintiff,  who  la  a  hlg^-splrited 
woman,  Is  about  as  unparliamentary  as  that 
used  by  defendant,  who  also  has  a  temper 
of  his  own.  That  condition  has  endured  for 
some  years,  and  has  not  been,  and  would  not 
now  be,  set  up  as  a  ground  for  s^^aration 
from  bed  and  board,  were  It  not  that  defend- 
ant has  made  the  sale  of  his  land.  But, 
though  some  relief  might  be  afforded  plain- 
tiff were  it  shown  that  defoMlant  la  deliber- 
ately spoliating  the  cmnmnnlty  tat  the  pur- 
pose of  impoverishing  her,  we  know  of  no 
law  which  entitles  a  wife  to  a  sq^araUon 
from  bed  and  board  merely  because  the  hus- 
band has  made  a  sale  of  communlt?  prop^ty 
and  has  Intimated  an  intentloa  to  sell  more^ 
since,  aa  head  and  master  of  the  community, 
It  Is  his  privilege  to  sell  Its  property,  in  good 
faith,  without  the  wUtfs  pomlsslon  or  wlv- 
provaL 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  annulled,  and  that  there 
now  be  Judgment  for  defendant,  dissolving 
the  inJunctlMi  herein  iaaued  and  i«Jectlng 
the  demanda  (tf  ttie  plaintiff  at  Im  cost  In 
both  courta 

(143  La.) 

No.  2308& 
8TATE1  T.  BLOCK. 
In  rs  BLOCK. 
(Supreme  CTonrt  of  Louisiana.   June  29, 

fSyUabm  hy  the  Court.} 

1.  Ihtoxioatino  ijquoBS  4=3l88— Tbanbpob- 

TATION  OF  LlQDOB  —  OFFKN8JE  —  GOflSTBOC- 

TiotT  OF  Statute. 
Neither  from  its  title  nor  its  text  can  it  be 
inferred  that  it  is  any  part  of  the  purpose  of 
Act  No.  23  of  1915  (Ex.  Sees.)  to  make  it  un- 
lawful for  a  citizen  of  another  state  to  buy  in- 
toxicating liquor  from  a  merchant  in  Louisiana, 
who  is  iSgflUy  authorised  to  sell  it,  and  carry  the 
same,  on  liis  person  or  In  his  peraaoal  ba^age, 
into  such  other  state,  thM^  to  be  used  by  him- 
self or  his  family,  or  otherwise  disposed  of  aa  he 
may  think  proper.  Whether  such  acts  would 
contravene  the  laws  of  the  state  ad  qaem,  or 
the  United  States,  is  a  question  not  here  pr»- 
sented. 

(AdaUiofMl  ByXlabw  by  B^tartal  Btaf.) 

2.  Gbihinai,  LA.W  «=»1111(8)  —  Bill  or  Ex- 
ceptions—Facts. 

Where  neither  the  statements  per  curiam, 
part  of  the  trial  bill  excepUons,  nor  the  trial 
judge's  return  to  the  role  nisi  challenged  the 
statement  of  facts  in  the  motion  for  a  new  trial 
made  a  part  of  the  signed  bill  reserved  to  its 
overruling,  the  facts  therein  alleged  axe  taken  as 
conceded. 

Ad.  Blodc  was  convicted  of  unlawfully  cnr^ 
rying  and  delivering  Intoxicating  llqnors.  hia 
motion  In  arreat  of  Judgment  was  overruled, 
and  he  applies  for  certiorari  and  pn^bltltKU 
Oonvictlon  and  sentence  annulled,  and  relat- 
or discharged, 

Thomas  W.  BObotson,  of  Minden,  tor  w 

pUcant 


^saVta-  other  caass  te*  mns  topic  and  KSY-NUUBBR  In  all  Kfj-tinaOwA  OfgesU  and  laOnxm 


Digitized  by 


Google 


BTATX  T.  BLOCK 


383 


Btatonent  of  titM  QMe. 

MONROE,  a  J.  Belator  was  ^roaecnted 
under  a  bUl  of  InformatlfHi  wblcfa  tdiarges: 

That  on  or  aboat  March  28, 1918.  he  did  "will- 
fully and  nnlawfuUy  carry  and  deliver  intozicat' 
ing  liquor  from  a  point  within  the  state  of 
Looisiana  into  a  territory  of  this  state  where 
the  Bale  of  intoxicatiDir  liqnor  is  prohibited  by 
law,  without  markins  on  the  outside  of  the  pack- 
age containing  aach  uitozicating  liquor,  wh«re  it 
can  be  plainly  seen  and  read  the  words,  *Tbia 
Package  Contains  Intoxicating  liquor,*  and  the 
quantity  thereof,  contrary  to  the  form  of  the 
statute,^  etc. 

Defendant  filed,  snccesalTely,  a  motloD  to 
quash  tbe  bill,  on  the  grounds  that  It  charges 
no  offense  known  to  the  law,  and  that.  If 
Act  No.  23  of  1915  (Eix.  Sees.)  be  relied  on  as 
creating  an  offense  such  as  that  charged, 
it  is  imconstltutloual,  since  no  such  object  is 
expressed  In  the  title;  a  motion  for  a  bill  of 
partlcniarB  giving  tbe  name  of  the  pefson  to 
whom  and  the  time  and  place  when  and 
wbere  the  alleged  delivery  of  liquor  was 
made,  and  whether  with  intent  to  violate  tbe 
law,  or  for  the  defendant's  personal  use;  a 
motion  tor  new  trial,  In  whidi  it  is  alleged 
that  defttidant  had  purcdiased'  several  quarts 
of  whisky  in  M<nroe^  La.,  with  a  view  of  tak- 
ing them,  for  hla  personal  use,  to  hla  borne 
in  Garland  City,  Ark.,  that  be  was  carrying 
them  to  a  valise,  or  "grip,"  upon  wbicb  there 
was  no  mark  Indicating  Its  contents,  that  h« 
left  the  train  of  tbe  Vlcksburg,  Shreveport 
A  Padflc  Railroad  at  Sibley  station,  prepara- 
tory to  boarding  tbe  train  of  the  LouiBiana 
*  Arkansas  Railroad,  which  was  to  carry  him 
to  his  destination,  and  was  there  arrested, 
and  detained,  and  bis  grip,  with  Its  contents, 
seized  by  the  sberifT  of  Webster  parish,  and 
that^  thon^  convicted  upon  tb^  tMctn,  he 
wax  sollty  of  no  oaeam;  a  motion  in  arrest 
Qt  Jndgm^t.  And,  hi*  motiont  faavli^  been 
ov^TuIed,  and  sentence  promMmced,  from 
whlcb  no  appeal  lies,  be  applies  to  this  «mrt 
tot  certiorari  and  pndilUtlon,  In  order  that 
the  validity  of  the  same  mar  be  Inquired 
IntOL 

Opinion. 

This  prosecntion  Is  founded  ui>on  Act  23 
of  1015  (Ex.  Sess.),  the  title  of  which  r^ds, 
and  the  text  of  which  (so  far  aa  here  reqnlred) 
may  be  stated  as  follows: 

"An  act  to  regulate  the  shipment  of  intoxlcat- 
Idk  liquors  into  portions  of  thiB  state  where  the 
sale  of  liquor  i*  prohibited,  either  from  within  or 
without  the  state;  to  define  the  term  intozicat- 
ing  liqnor  as  used  in  this  act;  to  regulate  the 
delivery  of  intoxicating  liquors  to  consignees; 
to  provide  for  the  marking  of  pat^ges  contain> 
ing  intoxicating  liquors;  to  provide  for  the 
making  and  preservation  of  records  and  docu- 
ments  of  carriers  and  to  provide  penalties  for 
tbe  vidatlon  of  tbe  provision  of  this  acL" 

Sectloa  1  dedares  it  unlawful  for  any  per- 
son, flrm,  or  corporation  to  deliver,  or  receive, 
for  shUmieDt,  or  carry  or  deliver,  to  any  por- 
tion of  tbla  state  where  tbe  mle  cl  int<«icat- 


ing  llgnors  is  prohibited,  any  such  Itqnor, 
"t^oBfft  as  provided  lor  In  this  act" 

Section  8  dedares  it  unlawful  for  any 
railroad  or  express  company,  or  other  com- 
mon carrier,  or  any  person,  firm,  or  corpora- 
tion, to  carry  Intoxicating  liquor  into  any  ter- 
ritory of  tills  state  wbere  tbe  sale  ot  tbe 
same  la  prohibited,  "for  tbe  pvrpoee  ot  de- 
livering, or  to  dellw  aqy  siudi  IntoaElcatlng 
Uquor%  to  any  person,  company  or  corpora- 
tl^"  without  making  and  preserving  a  rec- 
ord ot  tbe  same^  consisting  of  a  stataneot, 
in  dl^dicat^  one  of  vAddi  la  to  be  sent  to  tbe 
clerk  of  the  court  of  tbe  pariah  or  district 
from  which,  and  the  other  to  tbe  derk 
of  the  conrt  of  the  parish  ot  district  to 
wMdi,  the. lienor  is  diU>l>ed,  and  dtber  of 
wblcb  may  be  used  as  evidence,  "provided, 
however,  that  ^rtuen  Intoxicating  UQuors  are 
ahlnpeA  from  wlUdn  this  state  to  a  ptrint 
without  this  state  it  shall  not  be  neoeenry 
to  fumlsb  a  statement,**  etc. 

Section  4  makes  it  milawfal  for  any  odm- 
mon  carrier,  corporation,  person,  etc,  to  de- 
liver Intoxicating  Uqoor  witbln  any  territory 
in  this  state  where  tbe  sale  of  the  same  la 
proliibited,  to  any  other  person  than  tbe 
consignee^  or  Us  agent,  authorixed  in  writing, 
and  witbout  toUi^c  a  written  rei^pt  therefw, 
wbidk  receipt  la  to  be  not  to  tlie  clei^  of 
the  court  of  tbe  parish  or  district  In  which 
the  dellTery  is  mad«^  to  be  and  aa  evidence. 

SectlMi  6  dedares: 

"That  it  shall  be  nnlawfal  tot  any  common 
carrier,  person,  or  cmNwatlmi  to  slup,  or  re- 
ceive ^r  Bhipment.  or  deliver  any  intoxicating 
liquor  from  any  point  within  this  state  into  any 
territory  of  thia  state  where  the  sale  of  Intoxi- 
cating liquor  is  prohibited,  •  •  «  without 
marking  oa  the  outside  of  the  package  contain- 
ing Boch  intoxicating  liquor,  where  it  can  be 
plainly  seen  and  read,  the  words.  This  Package 
Contains  Intoxicating  Liquor,'  and  the  quantity 
thneof." 

Section  9: 

«  •  *  That  nothing  in  this  act  shall  pro- 
hibit any  cDoimon  carrier,  or  any  person,  firm 
or  corporation  frmn  receiving  and  ddpplng  to 
any  person,  for  his  own  nse  or  that  of  lUs  funily, 
in  one  package  and  at  one  time,  tbe  following: 

"1.  Not  less  than  one-fifth  (%)  ot  a  gaUon  and 
not  more  than  ime  gallon  of  intoxicating  liquor 
ill  one  shipment. ' 

"2.  Not  more  tban  <me-foartii  (^)  of  a  baird 
of  beer,  or  8  gallons  of  drauaht  beer  or  mte  cask 
of  bottle  beer  containing  10  dozen  pint  bottles  ot 
6  dozen  quart  bottles  of  beer. 

"3.  Not  more  than  five  (5)  galloos  of  wine,*' 
etc. 

[1]  It  will  be  seen  from  tbe  foregoing, 
which  sulficlently  indicates  tbe  purpose  and 
scope  of  tbe  statute,  that  neither  from  its 
title  nor  Its  text  can  it  be  Inferred  that  it 
was  any  part  of  that  purpose  to  make  it  un- 
lawful for  a  citizen  of  another  state  to  buy 
intoxicating  liquor  from  a  merchant  In  Loui- 
dana  who  Is  legally  authorized  to  sell  it,  and 
to  carry  the  same  into  such  other  state,  there 
to  be  used  himself,  or  his  family,  or  to  be 
otherwise  disposed  (tf  as  he  may  think  proper. 
Whether  sudk  acts  would  contravene  the  law 
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of  Arkansas,  the  "Wetob-Kenyon  Act"  (Act 
Oong.  Kan*  1,  1913,  c.  90,  37  Stat  699  [U.  S. 
Oomp.  St  1916,  {  87391),  or  any  other  federal 
statute  Is  a  question  whldi  Is  not  here  pre- 
sented for  consideration.  Connsel  for  relator 
have,  however,  provided  us  with  a  certified 
copy  of  the  opinion  and  decree  of  the  Sn- 
preme  Court  of  Arkansas  in  a  case  entitled 
Rlvard  t.  State,  202  W.  89,  which,  as  we 
infer,  has  been  quite  rec^tly  decided,  and  in 
whicA,  eonstmlng  a  statute  of  1917,  known 
as  the  "Bone  D17  Law,"  containing  provlsionB 
very  similar  to  those  contained  in  oar  act  at 
1915,  that  learned  tribunal  holds: 

"That  a  person  who  personally  brings  intoxi- 
cating liquors  into  the  state  for  himself  does  not 
come  within  the  prohibition  of  the  statnte,"  and 
that  "if  he  uses  them  in  violation  of  the  law  or 
keeps  them  for  the  pnrpose  of  selling  them  after 
he  bas  brought  them  hito  tiie  state,  there  are 
other  statutes  •  *  •  defying  with  this  phase 
(tf  the  question." 

[2]  From  which  we  Mmdnde  that,  In  doing 
as  be  Is  conceded  to  have  been  doing  when 
arrested  the  relator  herein  would  not  have 
been  amenable  to  the  charge  of  violating,  or 
intending  to  violate,  the  law  of  Arkansas, 
any  more  than  he  is  amenaMe  to  tbe  diarge 
of  violating  the  law  of  Louldana.  The 
charge  Itself,  we  may  say.  Is  within  the  stat- 
ute upon  which  the  state  relies,  and  the 
motion  to  quash  was  therefore  properly  over- 
ruled; but  neither  the  statemesits  per  curl- 
am,  made  parts  of  the  Ulls  of  exc^ition. 
rested  on  the  trial,  nor  the  return  of  the 
trial  Judge  to  the  rule  nisi  herein  issued  pre- 
tend to  challenge  the  statement  of  the  facts 
as  set  forth  In  the  moUon  for  new  trial, 
which  motion  was  made  part  of  the  Mil  re- 
served to  the  overruling  of  ttie  samev  and 
whidi  bill,  baring  been  signed  by  tbe  Judge, 
witbont  Bocb  ciiallesig^  the  facts  tber^  al- 
lseed are  taken  to  have  been  conceded;  and, 
that  being  the  case,  we  are  of  opinion  that 
relator  has  committed  no  offoue  and  Is 
entitled  to  his  dl8cbarg& 

It  is  therefore  ordered  that  tbe  conviction 
and  sentence  herein  appealed  from  be  an- 
nulled, and  tbe  r^tor  dladiarged. 


(148  LaJ 

No.  23087. 
STATB  V.  LARK 
In  re  T.4Hir- 

(Supreme  Oonrt  of  Louisiana.  June  29.  1918.) 

Anderson  Lark  was  ctmvicted  of  an  offense 
ajgainst  the  Uguor  laws,  and  he  applies  for  cer- 
tiorari and  prohibition.  Judgment  annulled,  and 
relator  discharged. 

Thomas  W.  Sobertaoo,  ot  Minden,  ttar  ujfsSSr 
cant 

llONROB.  0.  J.  The  party  defendant  in  this 
case  is  different  bnt  the  facts  disclosed,  the  re- 
lief prayed  for,  and  the  law  applicable  thereto 
are  tbe  same,  as  in  the  case  of  "State  v.  Ad. 
Block,  In  re  Ad.  Block,  applying,"  etc.  (No. 
23096)  70  South.  882,  thlsday  decided.  For  the 


reasons  asdgned.  in  die  oplnioa  tiiereln  hancbid 
down,  therefore,  it  is  ordered  that  the  amvictioa 
and  sentence  herein  appealed  bom  be  anuolledl. 
and  th«  relator  dlsdiugad. 

CNIBLI^  J«  etmcnrs  In  Oia  decree. 


(148  La.) 

No.  22620. 

UNION  TANK  LINE  00.  T.  DAT.  SbetifE. 
ec  al. 

(Suprone  Court     Louldana.  Jnne  29,  1918.> 

fBvUabut  hv  Bditoriai  Staff.) 

1.  Tazatxoit  4s»164  —  AssKScnaENT  or  Bozx- 
iHo  Stooe— "Donfo  Bttsiness." 

A  New  Jersey  tank  line  company,  having  m 
principal  office  in  New  York  City,  whose  busi- 
ness is  owning,  repairing,  and  leasing  tank  cars  to 
railroads  and  others,  business  of  operating  cars 
being  tiiat  of  lessees,  and  company  having  no  of- 
fice, place  of  boriness,  agent,  or  en^iloyd  in  Loui- 
siana, is  not  "d(dng  bnsinesi^'  In  state  within  Act 
No.  281  of  1914,  8  1)  authorizing  assessment 
of  rolling  stock  of  foreign  corporattons  doing 
business  in  state. 

[Bd.  Note.— For  other  dednidons,  see  Words 
and  Phrases,  First  and  Second  Berks,  Doing 
Business.] 

2.  Taxation  «=»2S2  —  AaaKBSiaifT — Taxing 

DiSTBICT. 

Property  can  be  assessed  only  in  the  taxing 
district  within  which  it  is  situated. 
8.  Taxation  <-uA  AeeMHENT— Srnia. 

For  property  with  no  fixed  aitna,  as  roDing 
stock  used  on  railroads,  the  Legislature  may  fix 
an  assessment  situs. 

4.  Taxation  ^»286  —  Abmcsbmxbt  of  Tamk 
Cab8— Situs. 
The  state  board  of  awraJeets  could  not  aa- 
sess  as  if  situated  in  the  parish  of  Bart  Baton 

Rouge,  tank  cars  of  a  tank  line  company  leased 
to  railroads  and  distributed  over  the  railroads 
throughout  the  state;  If  the  cars  wwe  aseess- 
able  at  all.  the  assessment  would  have  bad  to 
be  made  for  each  pariiA  wber^n  they  happened 
to  be  situated,  or  In  eadi  parish  fbr  its  propor- 
tional part  ot  die  average  wbt^  In  tht  state. 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Goort,  ParUdi  of  Bast  Batoi  Roi^;  H. 
F.  Bnmot,  Judge. 

Action  to  annul  an  assessment  by  tiie  Un- 
ion Tank  Line  Company  against  Robert  B. 
Day,  Sheriff,  and  others.  -  From  Ju^ment 
for  plaintiff,  defendants  a[^>eal.  AfSrmed. 

A.  y.  Coco,  Atty.  Gen.,  Wylle  M.  Barrow, 
Asst  Atty.  Gen.,  Jobn  Fred  Odom,  Dist. 
Atty.,  L.  D.  Beale,  City  Atty.,  and  A.  J. 
Thomas,  all  ol!  Baton  Rouge  (Harry  P. 
Sneed,  of  New  Orleans,  ot'couns^),  for  ap- 
pellants. James  Legendre  and  Eugene  J. 
McGlvney,  both  of  Mew  Orleans,  and  Camp- 
bell, Harding  &  Pratt  of  New  Tork  01ty» 
for  app^ee. 

PR0V0ST7.  J.  Plalntifl  contests  an  as- 
seasmoit  made  of  its  property  ttx  taxatloa 
as  unauthorised,  and,  moreover,  as  irregular, 
evtti  If  authorized. 

"An  ajweesment  ot  taxes  must  be  made  under 
authority  of  a  statute  and  in  accordance  with 
its  provisions."  37  Cyc.  988.  "The  statute 
must  not  only  iHroride  what  property  shall  be 
taxed,  but  it  must  provide  methods  for  the  val- 
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nation  of  such  property,  and  clothe  some  {wr- 
son,  officer,  or  tribunal  with  power  and  authori- 
ty to  asseaa  such  valuation ;  and,  it  the  statute 
contains  no  cmch  pro^sions,  it  will  be  Insuffi- 
cient to  subject  aucb  property  to  taxation." 
State  Board  of  Tax  Gomminioaera  v.  HoUiday, 
150  Ind.  219,  49  N.  a  14.  42  L.  B.  A.  ^ 
"It  is  essential  to  the  validity  of  an  assessment 
that  it  be  made  the  officer  or  other  arxncj 
anthoriied  by  law  to  make  it."  27  A.  &  E.  E. 
of  li.  664.  "All  property  shall  be  taxed  in  pro- 
portion to  its  value  to  be  ascertained  as  direct- 
ed  by  law.  •  *  •  The  Ledstature  shall  pro- 
vide a  system  of  equslity  and  uniformly  In  aa- 
sessments.**    Const  art  225. 

The  law  relied  on  for  anthority  to  make 
the  said  assessment  Is  the  third  paragraph 
of  section  1  of  Act  281.  p.  C62.  of  1914,  which 
reads  as  follows : 

"That  the  state  board  of  appraisers,  as  created 
1V  aitlde  226  of  the  Constitution  oi  1918.  be 
and  are  harebv  authf>rlaed  to  len  an  assess- 
ment upon  snen  vahies  as  may  be  fixed  by  them 
as  fair  and  just  upon  all  roUing  stock  of  forelffn 
corporations  doing  business  in  this  state,  the 
same  to  be  proportioned  to  tbe  total  amount  of 
roIUnff  wtoA  at  said  corporatkms,  upon  snch  ba- 
sis as  may  be  fixed  by  the  said  board,  which 
property  is  hereby  made  subject  to  assessment 
and  taxation  under  this  act,  die  same  as  all  oth- 
er property." 

There  are  other  laws  pnovldlns  for  the 
assessment  of  property  In  this  state,  but 
they,  admittedly,  have  no  appllcatlOD  in  the 
present  case,  and  ore  not  being  invcdrad  for 
sustaining  the  said  assessment 

[1]  It  will  be  noted  that  the  roUlng  stock 
whldi  the  said  law  anthorlzes  the  said 
board  to  assess  Is  that  of  for^gn  corpora- 
tiona  "doing  business  In  this  state.**  Plaln- 
tUF  Is  a  New  Jersey  corporation,  and  has  its 
principal  business  office  In  the  city  of  New 
York,  state  of  New  Tork.  Its  business  cwi- 
flists  in  owning  and  keeping  In  repair  and 
leasing  to  railroads  and  others  tank  cars.  Its 
leases  are  made  In  New  York,  and  Its  raits 
are  paid  there.  It  receives  a  certain  mllfr- 
age  from  the  railroads  over  which  Its  tank 
cars  are  operated  by  the  lessees;  but  this 
la  part  of  rental,  and  is  paid  as  sudi  In 
New  York.  The  business  of  (q)enitlng  the 
cars  Is  entirely  that  of  the  lessees.  Plain- 
tiff has  no  office,  place  of  business,  agCTt.  or 
empl<^^  In  Louisiana.  Cnder  these  drcum- 
stances  we  must  hcM  that  idalntltt  Is  not 
"doing  business"  in  this  state*  and  that 
therefore  the  said  law  does  not  confer  au- 
thority upon  said  board  to  make  the  assess- 
ment of  Its  property. 

(1-41  Tbe  other  ground  of  objection  la 
equally  well  taken.  ThB  pr(^>erty  of  plaln- 
tiiF  has  been  assessed  as  It  situated  la  the 
parish  of  East  Baton  Rouge ;  whereas,  as  a 
matter  of  fact,  It  Is  distributed  over  the  rail- 
roads throughout  the  state.  No  law  that  we 
know  of  authorizes  the  assessment  and  tax- 
ation In  East  Baton  Bouge  parish  of  proper- 
ty situated  In  the  other  parishes  of  the  state. 
It  goes  without  saying  that  property  can  be 
assessed  only  In  the  taxing  district  within 
wbleh  It  is  situated.  Vae  propestj  -with  no 


flzed  sltna— «iid  pUdntUPs  property  Is  ot  that 
character — the  Leglslatnre  may  fix  an  as- 
senmoit  situs  (Marye  t.  B.  &  O.  R.  B.  Oo., 
127  U.  S.  117.  S  Sup.  Ct  1087,  82  Ii.  Ed.  94), 
tat  this  was  not  done  In  the  present  case. 
Henoe  if  said  property  was  aaaessabla  at  all 
by  said  board  the  aasesBm^t  would  have 
had  to  be  made  for  eftch  vtaUh  wherein  It 
happened  to  be  situated,  or  In  each  parish 
tor  its  proportiauil  put  ct  the  amage 
whole  within  the  stata 

Tb%  fact  that  plaintiff  hu  not  eitebUsbed 
a  plaee  of  bwwIniwB  in  the  state,  or  appoint- 
ed an  Bgat,  cannot  be  made  to  supply  or 
serve  fw  l^ilslatlre  auOiority  to  make  the 
assessmait.  Tt»  neeesiary  leeldBtiTe  au- 
thority conid  be  ocmftned  only  by  the  Legla- 
latnra 

The  Jodgmeiit  snnwllhig  the  ■wMsunieiit  is 

affirmed. 

(ymmjjt  J„  concurs  In  the  decrM. 


(148  La.) 

No.  22890. 

BADOER-LOUIBIANA  LAND  00.  T.  XS- 

TOPINAU  Sheriff.  «t  al. 
(Sapr«BM  Oourt  of  Loolaiana.  June  29,  lAtR) 

(BglUbua  &y  the  OourtJ 

1.  MuHxoiPAi,  Bomw— OoHBnTUTXoivAt,  Bat- 

mo&Tioif. 

Article  281  of  the  Constltutira  was  amend- 
edin  191%  In  the  manner  represMited  in  Act  Nol 
182  of  that  year  (page  164);  and  aU  bouds  is- 
sued Ij  any  subdivislai  of  the  state  far  the 
purposes  specified  in  paragraph  1  of  that  article 
were  declared  valid,  ratified,  and  confirmed  on 
certain  express  oooditioaa. 

2,  MuifCgAI.  OOBPOBAT[OW8_*=»9S5— COIfSTI- 
TUnOHU  BaTIFIOATION— VALIDrrT— JUBIB- 
DIOTZOIV  or  OOUBTS. 

A  similar  ratification  was  had  in  the  amend- 
mntt  adopted  in  1914,  as  represented  in  Act  Not 
192  of  that  year  (page  870);  and  the  courts 
were  therein  deprived  of  jurisdiction  to  cntet^ 
tain  any  contest  whmin  the  vahdl^  at  cm- 
stitutionality  of  sndi  bonds  was  qnestfinied. 

from  IHrenty-Nbiai  Judicial  Dis- 
trict CoDXt,  Parish  of  St  Bwnard;  B.  Bm- 
met  Hln^  Judge. 

Suit  by  the  BadgeT^Lonlsiana  Land  Compa- 
ny against  Albert  Eht^ilnal,  Sheriff  of  the 
Parish  of  St  Bernard,  and  others,  to  have 
certain  acreage  taxes  set  aside  and  to  re- 
strain the  ccAlectlon  of  certain  other  taxes,  - 
In  which  the  Whitney  Central  Trust  Savings 
Bank  Intorened.  Judgment  for  defttidants, 
and  Itttervenra,  and  plaintiff  ax^eals.  Af- 
firmed. 

Frank  Wm.  Hart  and  (MIvct  S.  livaudals, 
both  of  New  Orleans,  for  appellant  W.  W. 
Wall,  of  New  Orleans,  for  appellees  sheriff 
and  assessor.  W.  W.  Wall,  of  New  Orleans, 
N.  H.  Nunez,  of  St.  Bernard,  and  J.  Blanc 
Monroe,  of  New  Orleans,  for  appellee  Board 
of  Com'rs.  Hall,  Monroe  &  Lemann,  of  New 
Orleans,  tot  appellee  Whitney-Central  Trust 
&  Savings  Bank. 


^»Fa/ othw  eases  we 
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SOMHBRVILIiD,  J.  Plaintiff  appeals 
from  a  Jodpaoit  reject! ng  his  demand  for  an 
injunction  to  prerent  the  defoidant  from  col- 
lecting taxes  fbr  the  drainage  of  his  lands  In 
St  Bernard  pariali,  and  to  hare  declared  in- 
valid a  3-oent,  a  6-ceiit  and  a  16-oent  acreage 
tax  for  the  year  1016,  on  various  grounds. 

The  valldttr  of  the  tax  referred  to  and  the 
bonds  iBsoed  therefor  have  been  before  the 
court  on  several  occasions. 

In  the  case  of  Board  ot  OommisslonMV  of 
Bayon  Terre  Aox  Bcenft  Drainage  I>tstrict  v. 
Baker.  124  La.  216.  50  Soatb.  16,  it  was  held 
that  the  SH2ent  acreage  tax  was  legal  and 
binding. 

In  the  later  case  of  Qodchaux  Co.  v.  Bstopl- 
nal,  142  La.  812.  77  South.  640,  the  vaUdlty 
of  the  16-mlll  acreage  tax  was  upheld. 

Plaintiff  argues  that  he  Is  not  attacking 
(he  bonds  issued  by  the  defendant  commis- 
sion which  represent  the  funding  of  the  tax- 
es involved ;  and  he  relies  upon  the  case  of 
Shaw  T.  Board  of  OtMnndssloners,  138  La. 
023,  70  South.  910^  wherein  It  was  held  that 
an  attack  upon  the  taxes  Involved  In  that 
case  did  not  Involve  an  attack  upon  the  bonds 
inned  by  the  commls8t<n.  But  the  Shaw 
Oase  was  overruled  on  that  point  In  the  Ood- 
chaux  Case. 

[1, 2]  nie  bonds  Issued  ^  the  d^endant 
comnOtAoa,  and  seeored  by  the  assessments 
and  taxes  herdn  attached,  have  been  twice 
ratified  and  dedared  to  be  valid  oUlgatlMui 
of  the  BUbdivlalon  of  the  state  whldi  issued 
them.  In  1012,  by  a  vote  of  the  peoide  of  the 
state,  as  appears  In  Act  132  of  1912,  p.  164, 
the  Rdiflcation  is  in  these  w(Hd8: 

"Where  bonds  of  any  aubdivislon  have  been 
heretofore  issaed  for  any  of  the  purposes  speci- 
fied in  paranapb  1  of  this  artide,  and  Issue  has 
been  authonsed  by  the  vote  of  a  majority  in 
number  and  amount  of  the  property  uxpayers 
qualified  to  vote  uDder  the  constitution  and  laws 
of  this  state  who  voted  upon  the  propositi<»i  to 
issue  such  bonds  at  an  election  held  tor  that  pur- 
pose and  where  sudi  bonds  have  been  issued  and 
acid  by  such  subdi vision  for  not  less  than  par 
value  thereof,  the  said  bonds  or  any  refund  is- 
sue bonds  or  renewal  or  refunding  bonds  issued 
in  novation  or  renewal  of  bonds  issued  for  said 

Eurposes  qwdfied  hi  paragraph  1  of  article  two 
ondred  and  eighty-one  (281)  are  hereby  validat- 
ed, ratified  and  confirmed :  Provided  that  such 
bcmds  did  not  at  the  time  of  their  issue  exce«d 
ten  per  centum  of  the  assessed  valuation  of  the 
nroperty  in  such  subdlvisitHi,  and  such  bonds 
hereby  ratified,  approved  and  confirmed  shall  be 
deemed  to  be  the  valid  and  incontestible  obliga- 
tions of  Buch  subdivision  and  a  tax  for  the  pay- 
ment of  the  principal  and  interest  thereof  and  to 
create  a  sinKing  fund  fbr  the  redemption  shall 
be  levied  and  collected  in  the  manner  and  within 
the  limits  prescribed  by  said  paragraph  1  of 
this  artide.  ^Is  entire  article  is  to  be  cmsld- 


0*. 

wed  a  full  grant  of  power  to  Uie  sabdiTirions 
of  the  state  as  set  forth  therem." 

Again  In  1914,  as  appears  by  Act  192,  p. 
370,  whl(di  became  an  amendment  to  the  Con- 
stitution, ttie  ratlflcatloQ  of  the  bonds  is  in 
the  following  words,  and  the  courts  were  pro- 
hibited from  entertaining  any  contest  where- 
in their  validity  or  constitutionality  was 
questioned: 

"All  bonds  heretofore  Issued  onder  and  by  vir- 
tue of  this  article  2S1  of  the  Oonstitution  by  the 
governing  authority  of  any  subdivision,  which 
have  heretofore  not.  been  declared  invalid  by  a 
judgment  at  a  court  of  last  resort  in  the  state  of 
Ixtuiaiana  and  more  than  sixty  (60)  days  have 
elapsed  since  the  promulgation  of  the  proceed- 
ings evidencing  the  Issu^g  of  said  bonds,  are 
hereby  t«cogni2ed  and  declared  to  be  valid  and 
existiug  bonds  and  obligaticaui  at  the  district  or 
subdivision  issuing  the  same,  and  no  conrt  shall 
have  jurisdiction  to  entertain  any  contest  where- 
in their  validity  or  omstitutitHialty  is  Question- 
ed." 

The  people  of  the  state  by  their  vote, 
had  the  right  to  ratify  bonds  issued  by  a 
subdlvlsloQ  of  the  state  and  to  declare  them 
valid  obligations,  and  to  compd  the  payment 
of  all  Just  debts  owing  by  munldpaUtleB  and 
other  similar  bodies,  even  if  the  evidences  of 
Indebtedness  were  not  in  all  respects  regular, 
where  It  is  shown  that  sudi  stibdivlsi<»i  of 
the  state  had  received  compensation  for  such 
evidences  of  Indebtedness. 

Plaintiffs  oomplalnt  that  It  has  been  de- 
prived of  a  remedy  or  right  of  action  by  the 
ameudment  of  the  Constitution  in  1814  Is 
without  merit.  The  bonds  Issued  by  the  de- 
fendant had  been  Issued  more  than  60  days 
before  the  adoption  of  the  amendment,  and 
they  were  therefore  embraced  within  Its 
terras.  Xhoee  b<mds  were  dedaied  valid  ob- 
ligations of  the  defendant  ccMnmisslon,  and 
they  cannot  be  attadied  directly  or  indirectly 
by  plaintiff.  The  amendment  did  not  purport 
to  affect  any  bonds  where  the  proceedliuiB 
evldendng  such  iaave  showed  that  the  bonds 
v/en  Issued  wltliln  00  dt^s  of  the  date  of  the 
adoptUm  ot  the  amendment. 

The  proviMon  that  "no  court  dhall  have  Jo- 
risdlcticm  to  entertain  any  contest  wherein 
their  vali^ty  or  con8tltatl<malJtT  Is  question* 
ed,"  refenlne  to  tlie  hmds  mentkmed,  was 
aiaptei  by  the  people,  donbtlessi  in  the  In* 
terest  oif  progress  and  tor  the  making  of 
bonds  oertaln  and  stable  in  the  money  mar- 
kets of  the  world. 

The  judgment  appealed  fnxn  Is  afflrmed. 

(yNIELL,  J.,  ctmcurs  in  the  decree.  MON- 
BOB,  C.  J.,  takes  no  part 
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8TATB  «  nL  SWBABINQEN,  Attr.  Oen., 
BUXJiOOEi  CiTeiilt  Jndflv^ 

GBupreme  Ooort  of  Florida.  July  10, 1018.) 

(Biffta^t  &V  Me  Court.) 

"L  COlOfOIt  liAW  CHAHac»— Statctes. 

Anj  principle  of  the  common  law  may  be 
chanxed  by  statute,  when  GouMltntioii  ii 
not  tfaerd>y  violaMd. 

2l  Osnnif  ai.  IAw  ^;»107  —  Fnnmro  ov  In- 
DicnfENT— Puce— CHA1TOI8  or  CoUfON 
Law. 

Assumfng  that  the  common  law  required  In- 
dictmenta  to  be  fovnd  by  a  ^nd  jary  of  the 
eonn^  where  the  crime  waa  committed,  a 
ebansa  of  thia  common-law  rale  by  statute,  in 
the  pablie  intweet,  eo  aa  to  aothoriBe  indict- 
ments ander  certain  adjudged  conditions  to  be 
fotind  by  a  grand  jvry  In  a  county  of  the  dr* 
coit  other  than  the  one  in  which  tibe  crime  waa 
committed,  ia  not  expresriy  or  impliedly  fmr- 
bidden  hj  the  Oonstitntlon. 

Browne  O.  J.,  and  Taylor,  J.,  dIsaentinK. 

Original  proceeding  in  mandamoa  by  the 
State,  on  the  relation  ol  Van  C.  Swearln- 
gen.  Attorney  Goieral,  against  W.  S.  Bul- 
lock. Judge  of  the  Circuit  Court  of  the  Fifth 
Jfudidal  Circuit.  Daunrrer  to  altematiTe 
writ  OTerroled. ' 

H.  E.  Carter,  of  Uve  Oak.  Tan  C.  Sweor- 
Ingen,  Att7.  Oen.,  and  C.  O.  Andrews,  Asst. 
Atty.  Oen.,  toe  relator.  H.  H.  HamptOD 
and  Bi<diard  McConatiiy,  both  of  Ocala,  for 

WHITFIELD,  J.  The  altemaUve  writ  of 
mandamns  Issued  herein  to  the  circuit 
iu^e  alleges  in  effect: 

That  certain  named  pecaons  were  indicted  in 
Suwannee  county,  in  the  Third  Judicial  circuit, 
for  a  feltmy  for  a  violation  in  that  coimty  of  the 
banking  laws  ct  the  state;  that  on  motion  of 
the  damdanta  the  causes  were  transferred  to 
lladiion  county,  in  the  same  drcoit;  that  on 
motion  of  tiie  defendants  the  indictments  were 
in  Madison  coonty  qnasbed;  that  the  acting 
state  attorney  presented  a  petition,  alleginK  that 
"a  grand  jury  is  now  in  sesaion  in  this  (Madi- 
son) county,  that  there  is  great  prejudice  among 
the  people  of  Snwannee  county  against  the  said 
parties,  and  it  is  therefore  inexpedient  to  form  a 
grand  jury  in  said  Suwannee  county  to  investi- 
gate dkarges  at  this  time.  Wherefore  yonr  peti- 
ti<Hier  prays  sn  order  of  this  court  authorizing 
the  nand  jory  now  ia  sesrion  in  the  drenit  court 
of  Madison  county  to  investinite  the  diargee  to 
be  presMited  against  the  said  J.  B.  Barton,  U. 
E.  Tolar,  and  C,  S.  HoMey,  and  take  such  ac- 
tion thereon  as  to  the  said  grand  jury  may  ap- 
pear meet  and  iwoper." 

niat  the  court  in  Madison  oonnt^  wdered 
that,  "the  above  and  foregtnng  petiuon  being 
considered,  it  is  adjudged  that  because  of  preju- 
dtee  existing  among  the  people  of  Snwannee 
county,  Fla.,  against  J.  B.  Barton,  H.  E.  Tolar, 
and  O.  S.  Mobley,  it  is  inexpedient  to  form  a 
grand  Jury  in  aaia  county  of  Sawannee  to  inves- 
tigate criminal  charges  against  the  said  J.  B. 
Barton,  H.  E.  Tolar,  and  G.  S.  Mobley,  and  it 
is  ordered  and  adjudged  tlut  the  grand  jury  now 
in  session  in  Madison  county,  PlcHida,  do  pro- 
ceed to  investigate  certain  charges  which  may 
be  brought  to  its  attention,  wherein  it  is  alleged 
that  ttie  said  J.  B.  Barton,  H.  E.  Tolar,  and 
G.  S.  MoU^  have  violated  certain  ctiadnal 
lawa  of  Flwida  in  the  said  county  of  Suwannee, 


and  that  tiie  said  grand  Jury  do  make  report  of 
its  findings  to  this  eoort'*  That  "thereupon  the 
grand  jnty  of  said  court,  duly  Impended  and 
sworn,  were  called  into  court,  and  in  open  court 
the  Honorable  M.  F,  Home,  judge  of  said 
court,  presiding,  gave  to  the  said  grand  jury 
a  spedal  diarge  renrding  the  matter  of  viola- 
tions of  the  criminal  laws  of  Vlorida  in  oonnee- 
tion  with  the  affairs  of  the  live  Oak  Otttsen^ 
Bank  of  Live  Oak^  with  request  that  the  said 
grand  jory  investigate  fhe  same,  aa  appears 
ttana  the  record  of  the  minutes  sal4  court  as 
follows,  to  wit:  'The  grsnd  jury  having  mon 
buainess  b^ore  them,  the  judge  in  open  court 
also  gave  the  grand  jurv  a  spedal  charge  re- 

girding  the  matter  of  tne  live  Oak  Citizens' 
ank  of  Live  Oak,  Fla.,  with  a  request  that 
thM  invest^iate  the  same;  and  the  grand  jury 
retired  to  tnrir  iDom  in  charge  of  thdr  sworn 
bailiff  to  further  ddiberate  up<m  thdr  find- 
ings.' " 

That  thereafter  the  said  grand  jury  in  and 
for  Madison  coonty  presented  indictments 
against  the  named  parties^  the  indictmraita  ij^t- 
ing  that  "the  grand  jurors  of  the  state  of  Floi^ 
ida.  inquiring  in  and  for  the  body  of  the  county 
of  Madison,  upon  thdr  oaths  present  that  H.  E. 
Tolar,  J.  B.  Barton,  and  0.  S.  MoUey,  late  of 
the  county  of  Suwannee,  in  the  stato  of  Flor- 
ida," committed  the  offenses  charged.  That 
thereafter,  on  motion  of  the  defendants,  the 
court  in  Madison  county  made  the  following 
order: 

"Ais  cause  coming  on  to  l)e  heard  on  defend- 
ants' motitnt  for  change  of  venue  as  to  each  of 
the  four  indictments  in  the  above-stated  cause, 
which  were  at  this  presoit  term  of  the  drcuit 
court  in  and  for  Madism  county  presented  by 
the  grand  jury  at  the  state  of  Horida,  inquiring 
in  and  for  the  body  of  the  said  county  of  Madi- 
son, and  it  appearing  to  the  court  by  the  exhib- 
its attached  to  said  motion  and  msde  a  part 
thereof  to  its  setisfaeticMa  that  a  fair  and  im- 

g&rtial  trial  cannot  l>e  had  in  the  county  of 
uwannee,  where  the  said  offmse  is  alleged  to 
have  beeti  oomaiitted,  and  that  it  is  impractical 
to  get  a  qinalified  jury  to  try  the  said  cases  in 
said  county  of  Sawannee,  and  it  is  farther  im- 
practical to  get  a  qualified  jur^  in  any  oUier 
county  in  the  Third  judidal  circuit,  and  the 
court  being  of  tlie  oidnion  that  a  fair  and  im- 
partial trial  cannot  be  had  anywhere  in  said  cir- 
cuit, it  is,  upon  consideration  thereof,  ordered 
and  adjudged  that  a  change  of  venae  be  bad 
in  said  cases,  and  that  said  eases  be  end  they 
are  hereby  moved  to  the  drcuit  court  ot  the 
Fifth  judidal  circuit  in  and  fw  Marion  county. 
Florida."  That  the  causes  were  duly  docketed 
in  Marion  county,  in  the  Fifth  judicial  circuit 
That  upon  motion  of  the  state  attorney  tor  ttue 
Fifth  judicial  drcuit  the  court  in  Madison  coon- 
ty made  tlie  following  order:  "This  cause  came 
on  to  be  beard  on  motion  of  the  Honorable  Oeo. 
W.  Scofield,  state  attorney  for  the  Fifth  judi- 
cial drcuit  court  of  Flwida.  From  an  inspec- 
tion of  the  record,  which  Is  a  certified  copy  of 
the  proceedings  of  the  drcuit  court  for  Madison 
county,  it  appears  that  at  a  regular  term  be- 
gun on  October  8,  1916^  on  Octob^  id  1016, 
on  motion  of  Honorable  B.  H.  Buford.  state 
attorney,  redting  that  certain  indictments  that 
had  been  returned  against  the  defendants  in 
Suwannee  county,  Florida,  whne  the  alleged 
crime  was  committed,  bad  by  the  judge  then 
holding  said  term  in  Madison  county  been  quash- 
ed, and  suggested,  upon  statementa  made  by 
him,  that  the  grand  jury  then,  in  session  fbr 
Madison  county  do  investigate  the  same.  On 
the  same  day  in  open  court  in  Madism  county 
the  judge  ordered  that  it  was  inexpedient  to 
f(wm  a  grand  jury  in  Suwannee  county,  and  did 
direct  the  grand  jury  sworn  to  inquire  in  and 
for  Madiscm  coon^  to  investigate  the  same,  and 
on  the  11th  day  of  October,  191fi^  the  grand 
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-Jury  for  Madison  county  presented  four  indict- 
ments against  the  persMis  named  as  in  this 
ease.  Tmn  is  in  the  reowd  four  papers  appear- 
ins  in  fonn  to  be  indictments  asainst  the  four 

girsons  named,  and  filed  by  *D.  F.  Burnett,  Jr., 
lerfe  Circuit  Court,'  and  on  tb'em  same  four 
paws  are  also  maitod:  'Filed  Oct  19,  1917. 
J.  W.  Bnson,  Cterk  CXrcuit  Ooort,  Suwannee 
Ootin^.  inMldo.'  But  no  other  or  farther  iden- 
tification or  authraiticit?  appears, 

"There  is  do  order,  or  motion,  in  Snwannee 
county,  adjudging  or  finding  that  It  was  inex- 
pedient or  invracticaUe  to  form  a  grand  Jury 
In  Suvannee  coonl^,  after  the  indictments  that 
had  been  previously  found  in  Suwannee  county 
had  been  quashed  in  Madison  county,  nor  any 
evidence,  or  any  suggestion  that  there  had  been 
any  evldaioe,  showing  that  It  was  ineispedient 
or  impracticaUe  to  tona  a  grand  jury  in  Su- 
wannee coun^,  or  order  tranafwring  the  case 
to  Madison  connty  tot  investigation  by  the 
grand  jnry. 

"Uere  appears  a  certified  copy  of  the  order 
of  the  judge,  styled  'In  the  CSrcuit  Court  of  Su- 
wannee Obunty,'  purporting  to 'be  'done  and 
ordered  at  Madison,  Florida,  15th  dwr  of  Octo- 
ber, 1916,'  and  certified  to  by  'J.  W.  Bryson, 
derb  of  the  circuit  court  in  and  for  said  county' 
of  Suwannee,  that  the  said  order  *was  duly  re- 
corded in  the  public  records  of  said  county  in 
Chancery  Order  Book  No.  2,'  redting  that  foor 
indictments  which  were  at  this  iwesent  term  of 
the  drcnit  court  in  and  for  Madison  count? 
imsented,  which  on  motion  of  the  defendants 
was  transferred  to  the  circuit  court  t(x  Marion 
county,  Florida. 

"From  these  proceedings.  I  am  of  the  oi^- 
ioo  that  there  was  no  authority  for  the  grand 
jnry  of  Madison  county  to  present  the  indict- 
ments and  said  matter  appearing  in  the  record, 
and  no  cause  pending,  or  any  valid  proceedings 
to  transfer  to  this  court,  and  no  authority  shown 
to  authorize  this  court  to  ivoceed  in  the  trial 
of  said  cause.  I  dedine  to  entertain  jurisdictitm 
thereof.  It  is  considered  and  ordered  that  this 
court  is  without  legal  power  to  try  Md  case, 
and  the  derk  will  transmit  the  entue  record  to 
the  court  trom  which  he  received  the  samei 

"Done  and  ordered  at  Oeala,  norida,  In  vpm 
court,  January  8,  1918. 

"[Signed]   W.  S.  BuUoA,  Judge.** 

Hbat  the  ''respondent,  as  Judge  of  the  drcult 
court  for  Marion  county^  Florida,  dedined  and 
refused  to  entertain  JonsdictiMi  ot  said  cases, 
and  to  try  the  same,  tor  no  other  reason  than 
that  reqmKtoit  was  of  the  opinion  that  there 
was  no  authority  for  the  grand  jury  ot  Madison 
county  to  present  the  mdictments,  and  that 
there  was  no  cause  pending  or  any  valid  pro- 
ceedings to  transfer  to  the  said  circuit  court  in 
Marion  county,  and  no  authority  shown  to  au- 
thorize renwndent  to  proceed  m  the  ttfal  ct 
said  cases.'^ 

The  command  ol  the  writ  Is  that  the  re- 
spondent judge  of  the  Fifth  Judicial  circuit 
do  "cause  the  said  cases  to  be  redocketed  in 
the  said  circuit  court  in  Marlon  county,  and 
that  you  entertain  and  exercise  jurisdiction 
thereof,  and  proceed  to  the  trial  and  deter- 
mination of  said  cases  as  made  by  the  sold 
Indictments  so  returned  by  the  grand  Jury 
of  Madison  county  and  transferred  to  the 
drcnlt  court  of  Marion  county,  Florida,  for 
trial,"  or  tbow  cause  for  not  doing  so. 

▲  demurrer  to  the  AternatiTe  writ  pre- 
sents QU^tl<m8  as  to  the  constitutional  va- 
lidity ot  the  statute  and  the  suffidmcy  of 
tbe  proceedings  nndw  whldi  tbe  Indictments 
for  offotseB  alleged  to  have  been  committed 
in  Suwannee  county  wcie  found  and  pce- 


sented  in  Madison  county  and  the  canaes 
transferred  to  Madism  county. 

The  provisions  of  the  Constitution  and 
the  statute  to  be  considered  are  as'  follows: 

"No  person  shall  be  tried  for  a  capital  crime 
or  other  felony,  unless  on  presoitment  or  indict- 
ment by  a  grand  jury.  •  •  • "  Section  10, 
Dec  ZUghts. 

The  statute  Is: 

"Whenever  the  Judge  shall  deem  it  impracti- 
cable or  inexpedient  to  form  a  grand  jury  In 
any  county  for  want  of  soiBdent  number  of 
quaufied  jurors  therein,  or  on  account  of  any 
undue  exdt«neDt  or  prejudice  among  the  peo- 
ple, it  shall  be  lawful  for  the  grand  Jury  ot  any 
count?  within  the  circuit  to  Indict  any  person 
for  crime  committed  in  the  ooun^  first  men- 
tioned, bat  the  trial  thereof  ^lOl  be  in  the 
county  where  the  crime  was  committed,  unless 
the  Jtidge  shall  otherwise  order  upcm  motion  of 
the  defendant  and  <»i  such  motion  the  defend- 
ant may  be  tried  in  any  count?  in  the  state." 
Chapter  7308,  Acts  1917.  amendmg  section  4000, 
Gen.  Stats. 

This  statute  was  originally  enacted  in 
1808,  and  was  considered  In  Curry  v.  State, 
17  Fla.  683;  the  second  headnote  in  the 
case  being  as  follows: 

"When  the  judge  is  of  the  opinion  that  It  is 
impractical^e  or  inenedknt  to  form  a  gnnd 
jnry  in  any  county  for  reaaoos  mentioned  In 
Bubdiapter  IS,  section  14,  of  chapter  1637. 
Lews  of  1868,  to  make  it  lawful  for  the  grand 
jury  of  any  other  county  in  the  same  circuit  to 
mdict  any  person  for  any  offuise  committed  in 
the  coun^  first  menticmed  in  said  section,  sndi 
opinion  of  the  judge  rtiould  be  onbodied  In  an 
(Hder  and  made  a  part  of  the  reooid  in  the  eaae." 

[1]  Tbe  reoulranent  of  His  Qonflatntlon 
that  the  trial  of  a  ftiraiy  shall  be  "on  im- 
sentment  or  Indictment  of  a  grand  jory" 
does  not  limit  the  pnvrisloa  to  a  grand  jury 
ot  the  county  where  tbe  crime  was  commit- 
ted, but  to  "a  grand  Jury."  Any  principle 
of  tbe  common  law  may  be  dianged  hf  stat- 
ute when  tbe  Gonstltatlon  la  not  tber^ 
violated.  Buff  t.  Georgia,  S.  A  F.  B.  Co.,  67 
Fla.  224.  64  South.  782;  Dotton  Pbo«pbate 
Go.  T.  Priest,  67  Bla.  870,  65  South.  282: 
MlBBOuri  Fac.  R.  Oo.  T.  Ga8a^  224  U.  S. 
541,  82  Sup.  CL  608,  B6  U  Ed.  876. 

[2]  Amn^mtiig  that  tbe  conunoa  law  le- 
Qi^red  Indlctmmts  to  be  found  by  a  grand 
jury  of  the  county  where  die  crime  was 
committed,  a  diange  of  this  ooumum-law 
rule  by  statute^  In  tbe  pnUlc  interea^  ao  aa 
to  autbMize  indictmcmts  under  certain  ad- 
judged condltlona  to  be  found  by  a  grand 
jury  In  a  county  o£  tbe  drcnlt  other  than 
the  one  In  wblcb  tbe  crime  was  ccHmnltted, 
Is  not  expressly  or  inqdledly  forbidden  by 
the  ConsUtutlon.  See  State  v.  Lewis,  142 
N.  C.  626,  55  S.  E.  600,  7  L.  B.  A.  (N.  8.) 
660,  9  Ann.  Caa.  6M. 

In  English  v.  State^  31  Bla.  340^  12  Soutb. 
689,  and  Donald  v.  States  81  Fla.  255,  12 
Sontb.  685^  It  was  held  that  the  provltfon 
of  a  statute  auttuHlsIng  a  grand  jury  of  less 
than  12  members  to  find  an  Indictnusit  Is  In 
ooufliet  with  the  quoted  provision  of  the 
Constitution  requiring  trials  of  felonies  to 
be  up<Hi  'In^ctment  by  a  grand  Jury,"  be- 
canae  at  common  law  12  grand  jorora  must 
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omcar  In  finding  an  Indictment  lUs  bold- 
ing  does  not  require  a  detenulnatlon  tiiat  a 
statute  violates  the  quoted  organic  provision 
wlun  It  autlunlseB,  under  oondltlons  affect- 
ing the  public  interests,  a  grand  Jury  In  me 
county  to  indict  for  felonies  conunltted  in 
tnotlier  county  <tf  the  drcnlt.  A  grand 
JniT  is  merely  the  accusing  body.  The  qual- 
tflcaUons  of  Its  m^bers  are  fixed  by  stat- 
ate,  without  reference  to  their  qualifications 
at  commcMB  law. 

The  above-quoted  provision  of  section  10 
ot  the  Declaration  of  Rights  is  quite  unlike 
the  provision  of  section  11  of  the  Z>eclara- 
tlon  of  Rights  that: 

"In  all  criminal  prcwecntioM  the  accoted  shall 
liave  the  ricbt  to  a  speedy  and  public  trial,  by 
tn  impartial  jury,  in  tbe  county  where  tbe  crime 
was  committed." 

Section  10  relates  to  indictments,  whHe 
section  11  relates  to  trials.  See  A^iley  t. 
State,  T2  Ela.  137,  72  South.  647;  O'Berry 
V.  States  47  Fla.  75,  36  South.  440;  Hewitt 
T.  States  43  Fla.  194.  30  South.  795. 

Tbe  state  attorn^  of  the  Fifth  judicial 
circuit  moved  a  remand  of  the  cases,  on  the 
ground  that  the  court  In  Marlon  county  is 
without  jurisdiction  to  try  them,  and  the 
court  ordered  the  remand. 

The  basis  of  tbe  action  of  the  grand  Jury 
in  J^disoa  county  in  finding  the  lndlc^ 
meats  there  was  an  order  made  under  the 
statute  by  the  Judge  whose  circuit  included 
both  Suwannee  and  Madison  counties.  The 
order  was  made  In  Bfadison  cotmty,  on  an 
application  by  the  acting  state  attorney,  al- 
leging that,  owing  to  great  prejudice  among 
the  people  of  Suwannee  county  against  the 
parties.  It  is  Inexpedient  to  form  a  grand 
Jury  In  that  county  to  Investigate  the  diarg- 
es  made  against  the  accused. 

The  judge  of  the  circuit  aubraclng  both 
counties  "adjudged  that  because  of  preju- 
dice existing  among  the  people  of  Suwan- 
nee countr"  against  the  accused  "It  Is  inex- 
pedient to  form  a  grand  Jury  In  said  county 
oE  Suwannee  to  Investigate  criminal  diarg- 
es  against  the  said"  parties,  and  "ordered 
and  adjudged  that  the  grand  jury  now  In 
aeasioa  in  Madison  county,  Florida,  do  pro- 
ceed to  investigate  c^taln  charges  which 
may  be  brought  to  Its  attention,  wherein  it 
Is  alleged  that  the  said"  parties  "have  vio- 
lated certain  criminal  laws  of  Florida  in 
tbe  said  county  of  Suwannee,  and  that  the 
said  grand  Jury  do  make  report  of  its  find- 
lags  to  this  court."  This  order,  made  in 
Madison  county  by  the  judge  whose  circuit 
Included  both  Suwannee  and  Madison,  was 
a  sufficient  basis  for  the  action  taken  by  the 
grand  jury  In  Madison  county  under  the 
statute  above  quoted. 

TbA  transfer  of  the  cases  to  Marion  coun- 
ty. In  the  Fifth  judicial  circuit,  was -at  the 
iostance  at  fbe  def^dants,  pursuant  to  the 
statuta 

Under  the  indictments  as  found  and  the 
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transfer  of  tlw  casss  under  the  statute,  the 
Judge  at  the  Fifth  Judicial  circuit,  In  Marl- 
on county,  has  Jurlsdictl<m  to  try  the  cases 
and  to  adjadg»  the  suffidokcy  of  the  Indict- 
ments. 

The  dCTnirrer  is  overruled. 

ELLIS  and  WEST,  JJ.,  concur. 
BROWNBt  a      and  TAYLOR.  J.,  dissent. 


BALDWIN  et  al.  v.  CHRISTOPHER  et  aL 

(Supreme  Court  of  FI<^a.    April  22,  1918. 
Behsating  Denied  June  10,  1918.) 

(ByXldbiu  hy  ifce  Gowrt.) 

1.  Rkfobuation  or  Instbukbhts  <!gilS(l)— 
Mutual  Mtstakk—Pkoot. 

Equity  will  reform  a  written  instrument 
where  because  of  mutual  mistime  it  does  not 
contain  the  true  a^eement  of  the  parties  only 
when  the  proof  is  full  and  satiafactory  as  to 
the  mistake. 

2.  Refobuation  of  iNBTBtnfCEKTS  ^=»2— Equi- 

TA3LE  ShOWXNQ. 
The  right  to  the  reformation  of  an  iuBtm- 
ment  Is  not  absolute,  but  depends  on  an  equita- 
ble showing. 

3.  RsroBUATION  OF  InSTBUUENTS  ^=>44(1)  — 
MlBTAKB— PBOOF. 

While  equity  will  reform  a  written  Instru- 
ment  when  by  a  mistake  it  does  not  contain  the 
true  agreement  of  the  parties,  yet  it  will  only 
do  so  when  the  mistake  is  plain  and  the  proof 
full  and  satisfactory.  The  writing  should  be 
deemed  to  be  the  sole  expositor  oi  the  Idtent 
of  th«  parties  until  the  contrary  Is  established 
beyond  reasonable  controversy. 

4.  BQUlTr  OsBti7— Lacbbb. 

Courts  of  equity  view  with  disfavor  suits 
tnought  long  after  the  temsactims  in  issue  have 
occurred,  and  Ions  after  death  has  dosed  the 
lips  of  those  familiar  with  the  oocunoices  re- 
mote in  point  of  time. 

5.  Afpbai.  akd  EaaoB  «=»1009(fl)— Csaetoel- 
I.0B*B  FiRDxneB— Bkvikw. 

In  a  suit  for  the  reformation  of.  a  written 
instrument,  when  the  evidence  is  conflicting  and 
the  finding  of  tbe  duaedlw  thereon  does  not 
clearly  appear  to  be  tfnmeons,  it  will  not  be  dla- 
turbed  on  ajveal. 

6.  HzFoBKATioir  or  ItTBiBuioBina  a-till(7)  — 
Resebvatioit  m  Dbbd— Mutuax.  Mirakb— 

BVIDENCB, 

Where  a  deed  of  conveyance  reserves  from  a 
tract  of  land  conveyed  all  the  land  above  a  stat- 
ed number  of  acres,  such  reservation  "to  be 
taken  frcm  the  west  end  of  said  lands."  the 
reservation  in  tbe  deed  of  eonveyaace  will  not 
be  reformed  so  as  to  make  it  read  "from  the 
east  end"  instead  of  "frcxn  the  west  end,"  where 
the  parties  to  the  conveyance  and  those  who 
may  have  known  of  tbe  circumstances  of  the 
transaction  have  long  since  died,  and  the  evi- 
dence does  BoC  show  beyond  reasonable  contro- 
versy that  a  mutnal  mistake  was  in  fact  i&ade 
by  fine  parties  to  the  conveyance  in  designating 
the  location  of  the  lands  rasenrad. 

Appeal  from  Circuit  Court,  Duval  County ; 
Daniel  A.  Simmons,  Judge. 

Bill  for  reformation  of  a  deed  by  Cornelia 
C.  Baldwin  and  others  against  John  O.  Chris- 
topher and  others.  Prom  a  decree  dismiss- 
ing the  bill  on  final  hearing,  complainants 
appeal.  Decree  affirmed. 


sas  saaw  tovie  and  BJBT-NUHBBB  la  aU  Ksy-MeinlMred  DlgeMa  and  Indeus 
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B.  H.  Uggett  of  Wa«lklngt(m,  D.  C,  and 
E.  J.  L'Engle  and  George  M.  Powell,  both 
of  Jacksonville,  for  appellants.  N.  P.  Bryan, 
John  T.  6.  Crawford,  P.  H.  Odom,  Axtell  & 
Slnehort,  Geoi^  G.  Bedell,  and  Frank  B. 
Jennings,  all  at  JackscHiTllle,  and  A.  T.  Mil- 
am and  H.  H.  Lonft  both  of  JackaonTlIle,  tor 
aE^Ueea. 

WHITEIELD,  J.  Tbia  proceeding  sedca 
reformation  ot  a  deed  of  oonve^noe  so  as 
to  make  a  jnorlsion  ther^n  contained  "ex- 
empting and  reaervlng  from  the  lands  •  •  * 
described  •  •  ♦  aU  •  •  ♦  abore  83 
acres,  which  reservation  to  be  takm  from  the 
west  end  of  said  land,"  read  "east  end"  in- 
stead  of  "west  end."  Other  lucldaital  re- 
lief Is  also  prayed. 

The  second  amended  bill  of  complaint  filed 
by  leave  of  court  on  March  9,  1915,  In  effect 
all^pes,  among  other  matters : 

That  on  March  17,  1^,  by  vlrtne  of  a  grant 
from  the  United  States  of  America,  and  certain 
mesne  oonveyanceB,  one  Robert  Blgelow  was 
seised  and  possessed  of  an  estate  In  fee  simple 
absolute  in  described  lands,  with  aathority  to 
sell  and  convey  the  same,  and  on  ttM  day  Rob- 
ert Bigelow  and  wife  did  convex  to  Abel  S. 
Baldwin  and  his  heira  said  lands'  described  aa 
"all  that  certain  vjgf»  and  pared  of  land,  lying 
and  being  situated  on  the  west  side  of  the  river 
at.  Johns  in  the  county  and  state  aforesaid,  and 
containing  89  acres  more  or  less,  said  piece  of 
land  b^ng  a  part  of  the  tract  of  land  known  as 
the  Smitbfldd  tract.  The  said  piece  or  parcel 
of  land  is  bounded  as  follows;  On  the  north  by 
the  land  of  Ephraim  Harrison,  on  the  west  by 
lands  of  George  Hustm  on  the  south  by  a  por- 
tion of  said  Smltfafleld  tract,  and  on  the  east  by 
the  River  St.  Johns.  The  first  line  begins  at  a 
post  on  the  margin  of  the  St.  Johns  nver,  and 
runs  west  3  detrreee  north  57^  chains,  on  the 
line  bounding  Ephraim  Harrison's  land  to  a 
*  *  *  post,  ue  second  line  runs  sonth  15 
chains  to  a  post,  the  third  line  runs  east  8  de- 
grees, south  d3  chains  to  a  post  on  the  margin 
of  the  River  St  Johns,  and  the  fourth  line  runs 
along  the  mai^in  ot  said  St.  Johns  river  to  the 
place  of  beginning,"  referred  to  as  the  "Bigelow 
tract."  That  said  Abel  S.  Baldwin  entered  into 
possession  of  every  part  and  pared  of  said  laud 
above  described,  "including  the  riparian  rights." 
That  in  March,  1855,  "and  unUl  the  present 
time,  the  eastern  end  of  said  Bigelow  tract  con- 
sisted of  marsh  land  extending  to  the  margin  of 
the  St.  JobuB  river,  and  comprising,  to  wit, 
about  20  acres  of  land,  and  that  all  the  rest  ol 
said  tract  was  high  and  arable,  and  Uiat  said 
conditions  still  exist  to  the  present  time."  That 
on  May  16,  1806,  "said  Baldwin  and  wife  con- 
veyed to  one  George  Hancock  1  acre  of  said 
Bigelow  tract,  described  aa  follows:  'One  acre 
known  as  part  of  a  tract  conveyed  to  A.  S.  Bald- 
win by  Robert  Bigelow  and  wife,  on  tbe  west  bank 
ot  St.  Johns  river,  containing  one  acre,  on  the 
northeast  comer  of  tract,  commencing  iu  marsh 
on  northeast  corner  of  said  tract,  100  feet  from 
highland;  thence  running  west  along  said  line 
of  lands  owned  by  Ephraim  L.  Harrison,  420 
feet  to  a  stake;  thence  south  105  feet  to  a 
Htake;  thence  east  420  feet  to  a  stake  in  the 
iiinriih;  thenco  north  105  feet  to  place  of  bcRin- 
ning,  being  one  acre  out  of  the  tract  which  by 
agreement  is  to  be  eonveyeil  to  James  Ross  vipon 
fulfillment  of  rerlain  conditions,  and  the  sale  of 
this  acre  is  made  at  tlie  request  of  James  Rf>ss 
for  his  benefit,  and  by  his  approval,  he  not  bf-inff 
able  to  give  legal  title  to  the  same,  which  deed 
was  duly  recorded  in  the  public  records  of  Duval 


county,  Florida.'  That  the  name  'Janes  Roes' 
was  an  aliaa  for  a  negro  named  James  Lewis  to 
be  referred  to  in  the  next  succeeding  para- 
graph." That  OD  January  10,  1867,  the  said 
Baldwin,  at  the  request  of  said  James  Lewis, 
alias  James  Rom,  executed  a  deed  of  conveyance 
to  one  Moses  Whiter  for  1  acre  of  land  de- 
scribed as  "dtuated  In  the  Bigelow  tract  on 
west  side  of  St.  Johns  liver,  said  one  acre  lying 
adjacent  to  that  occu|ded  Joshua  Jones,  and 
lying  about  HO  chains  from  the  St  Johns  rivo- 
and  800  feet  from  weat  line  U  the  Smlthfield 
tract"  That  sune  time  prior  to  S^tonber  13, 
1867,  said  Baldwin  at  th»  request  of  said  James 
Lewis^  ctmv^ed  1  acre  each  to  one  Daniel 
CSarke  and  one  Hmxy  Stephens,  being  part  of 
said  Bigelow  tract  TbMt  complainants  have 
been  unable  to  procure  a  descripUon  of  tiie  said 
1-acre  tracts,  but  upcm  infnmatfon  and  bdief 
allege  that  said  tracts  were  a  part  of  the  Bige- 
low trsct  which  lies  west  of  the  said  marsh  land. 
Tbst  (m  Sairtanber  18,  1867,  tiw  said  Abel  S. 
Baldwin  and  wifl^  In  oonaideratlaii  of  $496,  «se* 
cuted  a  deed  of  eoiTeyance  to  said  James  Lewia, 
whereby  they  conveyed  to  him  79  acres  of  the 
said  Bigelow  tract  That  complainants  have 
been  unable  to  procure  an  Inapectiun  of  tbe  said 
wiginal  deed,jand  that  the  deacriptitHi  of  said  70 
acres  of  land  as  it  appeared  from  the  record  of 
said  deed  is  as  follows:  "Seventy-nine  acres  of 
the  Smithfield  tract  on  west  side  of  St  Johns 
river,  bounded  on  north  by  lands  ttametls  ot 
Ephraim  Harrison  (now  ot  H.  Bisbee^  west  by 
lands  formerly  of  Dr.  J.  W.  MltcheU,  east  by 
River  St  Johns,  beginning  at  a  poet  on  margin 
of  river,  run  W.  3^  N.  57.50  <^his  on  south 
line  of  BpbTaim  Harrison  to  post ;  S.  15  chains 
to  p<i8t;  W.  3°  S.  58  chains  to  post  on  margin 
of  river;  thence  along  margin  of  river  to  place 
of  beginning— reserving  from  the  lands  all  and 
above  eigh^-three  acres,  which  reservation  to 
be  taken  from  the  west  end  of  said  lands  de- 
scribed as  above,  and  said  83  acres  including  the 
4  acres  conveyed  to  George  Hancock,  Moses 
White,  Daniel  Clark  and  Henry  Stephens,  re- 
spectively, by  the  said  parties  of  the  first  part, 
at  the  request  of  said  party  oi  the  second  part, 
and  it  is  not  the  intention  of  thla  deed  to  grant 
any  estate  in  said  acres;  the  said  land  hereby 
conveyed  being  79  acres  of  the  tract  conveyed  to 
said  Baldwin  by  Robert  Bigelow,  trustee,  March 
17,  1855."  That  said  deed  was  recorded  la  Deed 
Book  O,  page  73;  that  as  to  the  part  of  said 
Bigelow  tract  conveyed  to  James  Lewis  by  Abd 
S.  Baldwin  and  wife  by  deed  dated  September  13, 
1807,  it  was  the  intention  of  said  Abel  S.  Bald- 
win and  James  Lewis  that  the  79  acres  thereby 
to  l>e  conveyed,  and  also  the  8  acres  conveyed  re- 
spectively to  Moses  White,  Daniel  Clark,  and 
Ilenry  Stephens,  should  be  taken-  from  the  west- 
ern end  of  said  Bigelow  tract;  and  that  all  the 
remainder  of  said  tract  consisting  oi  marsh  land 
lying  next  to  the  St  Johns  river,  should  be  re- 
served by  said  Ab^  S.  Baldwin,  and  that  It  waa 
so  mutually  and  finally  agreed  between  them; 
and  that  by  mutual  mistake  on  the  i>art  of  the 
said  Abel  S.  Baldwin  and  said  James  I^wis  the 
said  reservation  was  expressed  to  be  taken  from 
the  west  end  of  said  Bigelow  tract  either  in 
writing  of  said  deed  of  September  13,  1867,  or 
else  in  the  recordation  thereof ;  and  that  It  was 
then  and  there,  aa  your  orators  are  iufmmed 
and  believe,  and  upon  said  information  and  be- 
lief allege,  the  true  intoiti<m  of  the  said  Abel  S. 
Baldwin  to  convey,  and  of  the  said  James  Lewis 
to  receive  a  conveyance  of,  the  said  79  acres  of 
which  the  said  James  Lewis  afterwards  took  pos- 
session. That  in  pursuance  of  the  true  intention 
of  an  agreement  between  Uie  said  Abel  S.  Bald- 
win and  James  Lewis,  as  alleged  in  the  preced- 
ing paragraph,  the  said  James  Lewis  entered 
into  the  possession  of  the  extreme  western  79 
acres  of  the  snid  Bigelow  tract  and  occupied  and 
claimed  up  to  the  west  boundary  thereof,  and 
sold  off  pwtiias  of  said  tract  abutting  on  the 
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west  line  thtreof,  and  left  open  and  nnoccupled 
I  large  part  of  the  said  Blgelow  tract  lying  next 
to  tbe  St.  Johns  river  of  snfflcient  dimensioni 
to  satia^  the  resenratlon  made  by  said  Abel  S. 
Baldwin;  and  neither  of  the  aaid  deeds  to  Henry 
Stephens,  Danid  Clark,  or  Moses  White  covered 
tiie  said  portion  of  said  Bigelow  tract  next  to 
tbe  St.  John*  riT« ;  and  neither  of  the  said 
parties  ever  occnpied  tbe  same.  That  about, 
to  wit,  March  14,  18S3,  the  said  Jamea  Lewis  \ 
caused  the  whcde  west  part  of  said  Bigelow  tract 
to  be  surveyed  and  platted  into  blocks,  lots,  and 
streets,  and  he  caused  ^e  said  plat  thereof  to 
be  recorded  nnder  the  name  of  LewisviUe,  in 
Deed  Book  A.  page  496.  records  of  Duval 
county.  Fla.;  and  taat  the  said  blocks  and  lots 
so  platted  and  laid  off  abutted  open  the  west 
line  of  said  Bigelow  tract,  and  extended  east- 
ward towards  the  St.  Johns  river  to  a  point  in 
■aid  marsh,  over  800  feet  from  the  St.  Johns 
river.  And  that  on  April  24.  1886,  tbe  said 
Jsmes  Lewis  made  and  recorded  in  Plat  Book  1, 
page  25,  of  the  records  of  Daval  Oountr,  Ha., 
another  plat  of  said  west  end  of  the  Bigelow 
tract  aforesaid;  and  that  in  and  by  aaid  plat  it 
was  acknowledged  by  the  said  Lewis  that  the 
add  marsh  extended  1,270.5  fset  beyond  the  east 
line  of  said  LewisvUle  aa  platted  by  said  Iiewis ; 
and  that  a  coneiderable  body  of  marsh  land  does 
lie  between  the  eastern  line  of  said  plat  and  the 
St  JtAna  river,  lliat  the  part  to  platted  by 
James  Lewla  entoifawd  78  acres  of  land.  fThat 
at  the  time  of  filing  aaid  plat,  to  wit,  March  14, 
1SS3,  the  said  James  Lewis  identified  said  plat 
as  a  map  of  the  land  purchased  by  him  from  A. 
S.  Baldwin,  by  an  affidavit  nuule  by  him  at  that 
time.  That  Mid  Lewis  made  conveyance  of  all 
of  said  plots  of  ground  abutting  upon  said  west 
line  of  the  Biraow  tract,  and  put  his  grantees 
in  possession  toereof.  That  there  were  88  acres 
in  aaid  Bigelow  tract,  and  that  the  aaid  con- 
veyance to  the  said  Lewis,  Clark,  Stephens,  and 
White  were  satisfied  in  full  from  the  western 
part  thereof,  and  the  land  ctniveyed  to  Hancock, 
u  aforesaid,  was  located  in  the  northeast  cor- 
ner ai  said  Bigelow  tract;  and  that  after  the 
satisfaction  of  these  conveyances  there  was  left 
a  considerable  body  of  land  bounded  by  the  mar- 
xin  of  the  St.  Johns  river,  title  to  which  remained 
in  tbe  said  A.  S.  Baldwin;  that  neither  the  said 
James  Lewis,  nor  any  assignee  of  his,  nor  hiii 
lieirs  nor  any  assignee  of  theirs,  nor  any  person 
claiming  under  said  Lewis  or  his  heirs  or  their 
assigns,  nor  any  one  else,  has  ever  entered  upon 
tbe  physical  possession  of  said  submerged  land, 
or  any  part  tbereot  or  improved  tbe  same  by 
erecting  docks  or  wharves  thereon,  or  in  any 
other  manner;  and  that  aaid  land  was  and  baa 
ever  since  been  vacant  and  unimproved  and  in 
the  possesaicHi  of  none  other  than  the  said  Bald- 
win and  his  devisees,  the  complainants.  That 
neither  the  said  James  Lewis,  nor  any  assignee 
of  bis,  nor  any  beir  of  said  James  Lewis,  deceas- 
ed, pritH'  to  the  iastJtution  of  this  suit  ever 
claimed  title  to  aaid  submerged  land.  That  snid 
6  acres,  so  reserved  and  excepted  from  the  op- 
eration and  effect  of  said  deed  by  the  said  Ahei 
S.  Baldwin  as  aforesaid,  was  -and  still  is  a  strip 
ef  marab  land,  not  cultivated  or  used  in  any 
manner,  lying  to  the  eastward  of  and  between 
the  said  tract  of  LewisviUe  and  the  St.  Johns  i 
river,  which  aaid  tract  is  at  spring  tides  cov-  I 
ered  by  the  water  of  said  river,  and  that  said  6 1 
acres  of  marsh  land  is  wild,  vacant,  and  unim-l 
proved,  and  has  never  been  in  the  possession,  ac- ; 
tual  or  constructive,  of  the  said  James  Lewis,  • 
nor  any  assignee  of  his,  nor  his  heirs,  nor  any  i 
assignee  of  theirs,  nor  any  asaiinice  of  either  of . 
said  heirs;  and  that  said  6  acres  of  marsh  land  I 
htm  always  been  legally  in  the  possession  of  said ' 
Abel  S.  Baldwin  and  of  your  orators,  as  the  dev< 
isees  of  said  Baldwin ;  and  that  neithw  the  said 
James  Lewis,  nor  any  assignee  of  his,  nor  any ' 
htir  of  said  Lewis,  has  ever  claimed  title  to  said  [ 
acres  of  marsh  land  prior  to  the  institution  of  i 
thia  suit.  That  said  AM  S.  Baldwin  lef  t  a  latt  > 


wHI  and  testament,  duly  executed  according  to 
the  laws  of  the  state  of  Florida,  and  dated  April 
22,  ISOS,  and  was  admitted  to  probate  in  the  of- 
6ce  of  the  county  judge  for  Duval  county,  Pla., 
and  in  and  by  the  eighth  clause  of  said  last  will 
and  testament  said  Abel  S.  Baldwin,  made  the 
following  dLappsition  of  said  property,  to  wit: 
"I  also  give,  bequeath  and  devise  to  Charles  C. 
Baldwin,  Elixa  B.  Baldwin  and  Cornelia  C. 
Baldwin,  whatever  balance  of  property  there 
may  remain  to  me  of  the  piece  of  land  purchased 
from  Bigelow  lying  east  of  Jacksonville  and  near 
the  Shew  nMi/'  That  the  aaid  Abel  8.  Baldwin 
in  said  eighth  dause  of  his  will  referred  to  the 
said  lands  reserved  by  bim  in  hia  conveyance  to 
James  Tjewis,  as  aforesaid.  That  complainants 
were  entirely  ignorant  of  the  mistake  made  in 
the  said  deed  from  Baldwin  to  Lewis,  in  respect 
to  the  location  of  the  reservation  of  the  aaid  6 
acrea  until  June,  1914,  and  thsCt  it  was  not  until 
then  that  year  orators  learned  of  tbe  practical 
construction  of  the  said  deed  of  September  13, 
1867.  by  the  aaid  James  Lewis  and  the  said  A. 
S.  Baldwin,  and  that  it  was  in  June,  1914,  that 
your  orators  first  learned  of  the  facts  and  cir- 
cumstances which  entitle  them,  as  devisees  of  A. 
S.  Baldwin,  deceased,  to  take  said  reservation  of 
6  acres  from  the  east  end  of  said  tracL  That 
the  6  acres  of  marsh  land  referred  to  are  uncul- 
tivated, unimproved,  wild,  and  vacant,  and  in  its 
present  condition  is  not  susceptible  of  htAng 
used  lor  any  purpose,  and  to  all  mtenti  and  pnr* 
poeea  said  6  acres  of  land  are  in  the  same  con- 
dition as  they  were  on  September  13,  1867. 
That  complainants  are  constractlvely  in  posses- 
■Icm  ot  said  6  acres  of  land  lying  akng  the  mar- 
fin  of  the  St  Johns  river. 

The  prayer  is  that  the  deed  of  conveyance 
from  Abel  S.  Baldwin  to  James  Lewis,  "and 
the  description  therein  contained,  be  reform- 
ed nnder  the  diecree  of  this  honorable  court 
In  accordftnce  with  the  true  intent  and  mean- 
ing of  the  parties  thereto,  as  hereinbefore  set 
forth  and  stated,  and  in  snch  manner  as  to 
except  and  reserve  from  the  operation  and 
effect  of  said  deed  the  said  residue  of  6 
acres  from  the  eastern  end  of  said  tract,  In- 
stead of  from  the  western  end  thereof,"  and 
for  other  Incidental  relief  and  for  general 
relief. 

The  answers  contain  demnrrers  for  want 
of  eqnlty,  and  on  epeeial  grounds,  and  also 
set  up  different  periods  of  limitation  to  show 
laches  and  deny  material  allegatlona  on 
whl(4i  the  complainants'  case  rests,  some  of 
the  defendants  averring  purchases  for  value 
and  without  notice  of  the  complainants'  claim 
as  now  asserted.  Voluminous  testimony  was 
taken  by  examiners;  and  on  final  hearing, 
the  bill  of  complaint  being  dUBntosed,  com- 
plainiuits  appealed. 

If  no  error  was  committed  In  refusing  a 
reformation  of  the  deed  so  as  to  make  the 
reservation  or  exception  read  "from  the  ec«* 
ead  of  said  land,"  instead  of  "from  the  icett 
end  of  said  Jand,"  the  other  matters  inesent- 
ed  need  not  he  discussed. 

[1,  21  EqullT  vlll  reform  a  written  Instm- 
ment  where  beomse  of  mutual  mistake  It 
does  not  contain  the  true  agreement  ot  the 
parties  only  where  tbe  proof  la  full  and  sat- 
Isfactmy  aa  to  the  mistake.  Be^dey  t.  H1^ 
Springs  Bank.  73  Fla.  422,  74  South.  404. 

The  rifl^t  to  the  reformatloa  ot  an  Instru- 
ment Is  not  aitaointet  but  dspwda  oo  an  eq- 
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ultable  showing.  Fbenlx  Insurance  Go.  t. 
HUliard,  69  Fla.  580,  62  South.  799,  1S8  Am. 
St  Rep.  171. 

[I]  While  equltar  wUl  reform  a  written  In- 
etnun^t  when  by  a  mistake  Itiloee  not  con- 
tain the  tme  agreement  of  the  parttea,  yet 
It  will  only  do  BO  when  the  mistake  Is  plain 
and  the  proof  foU  and  satisfactory.  The 
writing  should  be  deemed  to  be  the  sole  ex- 
positor of  tbB  intBot  <tf  the  parties  until  the 
contrary  Is  estabUalied  beyond  a  reasonable 
controversy.  Jacobs  v.  Parodl.  DO  FUu  641* 
39  Soath.  883;  Home  r.  J.  0.  Inmer  Cy- 
press Ziumber  Go.,  58  Fla.  090,  4fi  South. 
1016;  Indian  River  VOg.  Ca  t.  Wooten,  66 
Fla.  745,  46  South.  185. 

[4]  Courts  of  equity  view  with  disfavor 
salts  brought  loag  after  the  tzansactUxis  in 
Issue  have  occurred,  and  long  after  death 
has  closed  the  lips  of  those  familiar  with  the 
occurrences  remote  In  point  of  time.  Geter 
r.  Simmons,  67  Ha.  428,  49  South.  181. 

[f]  In  a  suit  for  the  reformation  of  a  wrlt- 
tm  Instmmoit,  when  the  evidence  Is  conflict- 
ing and  the  finding  of  the  (dtaocellor  thereon 
does  not  clearly  appear  to  be  erroneous.  It 
wlU  not  be  disturbed  <m  appeaL  Hraenthal 
V.  first  Nat.  Fire  Ins.  Oo.  of  Oie  United 
States,  77  South.  92;  Robinson  Point  Lum- 
ber Co.  v.  Jtdmson,  68  Fla.  662,  68  South. 
841. 

[I]  The  east  and  west  lines  of  the  land 
conveyed  to  Lewis  by  Baldwin  were  nearly 
four  times  as  long  as  the  north  and  south 
lines  <tf  the  land.  It  a[v>ears  that  Lewis 
platted  nearly  all  of  the  land,  beginning  at 
the  west  line  and  leaving  open  and  unplatted 
the  east  end,  consisting  mostly  ot  marsh 
land  extending  to  the  river;  that  Lewis 
lived  In  a  house  towards  the  east  end,  and 
at  the  time  maintained  and  used  a  rough 
board  walk  across  the  marsh  to  the  river, 
where  he  k^t  a  boat  for  fishing  purposes; 
that  Baldwin  paid  no  taxes  on  any  of  the 
land  after  hla  conveyance  to  Lewis;  that 
Lewis  paid  taxes  assessed  against  the  land 
and  exercised  rights  of  ownership  over  it; 
that  Lewis  had  a  fence  on  the  land  that  left 
marsh  land  open  between  the  fence  and  the 
river ;  that  there  are  more  than  83  acres  of 
land  between  the  water  line  of  the  river  and 
the  west  line  of  the  land  as  establl^ed  sub- 
sequent to  the  conveyance  to  Lewis,  and  It 
does  not  appear  that  Baldwin  objected  to  the 
acta  of  possession  by  Lewis  of  the  west  ^d 
of  the  land.  The  east  end  was  then  of  no 
practical  use,  while  the  west  end  was  habita- 
ble. 

The  parties  to  the  conveyance* now  sought 
to  be  reformed  have  been  dead  many  years. 
Tbme  who  may  have  known  of  the  drcnm- 
stances  of  the  transaction  at  the  time  it  oc- 
curred have  also  died,  leaving  only  drc urn- 
stances  and  conjecture  to  support  the  Issue 
made.  Numerous  conv^anoes  for  valuable 
condderatlons  have  been  made  upon  the 
faith  of  the  reservation  as  made, 


There  Is  no  direct  evldmce  that  a  mistake 
was  in  fact  made  In  the  reservation  express- 
ed In  the  deed  of  conveyance  from  Baldwin 
to  Lewis  by  which  the  grantor  reserved  all 
"above  83  acres"  "to  be  taken  from  the  west 
end  of  said  lands."  In  the  third  call  of  the 
description,  viz.  "W.  3°  a  66  chains  to  a 
post  on  margin  of  river,"  the  letter  "W," 
meaning  "West,"  la  patently  an  error,  be- 
cause the  description  shows  the  river  to  be 
eiut  and  not  ioe«t  from  the  end  of  the  sec- 
ond call.  Dr.  Baldwin  conveyed  to  Hancock, 
at  the  request  of  Lewis  1  acre  "on  ncwtheast 
comer  of  tract,"  and  the  tract  porsuant  to 
a  previous  agreement  was  subsequently  con- 
veyed to  Lewis.  The  location  of  this  acre 
Is  not  cm  the  river,  but  it  is  not  Inconsistent 
with  the  raervatton  "to  be  ta^  from  tlie 
west  end  of  the  lands."  Apparently  the 
marsh  lands  next  to  the  river  were  then  of 
little  valne.  and  not  In  demand;  and  tbe 
east  line  of  the  Hancock  acre  may  have 
been  the  Umtt  of  nsefol  property,  or  tlie 
vatOB  of  tba  river  may  have  then  extended 
aniroxlmately  to  that  pf^t.  In  1868  Lewis 
conveyed  to  May  Williams  a  part  of  the  land 
described  as  follows: 

"B^n  at  eastern  comer  of  land  conTeyed  to 
James  Lewis  (Q-73),  ran  N.  3^  dis.,  W.  laOO 
chH..  S.  3.30  cha^  E.,  to  bee.,  6  acres." 

This  conveyance  is  consistent  with  an 
eastern  boundary  on  the  "margin  of  the  riv- 
er," which  was  the  eastern  boundary  "of 
land  conveyed  to  James  Lewis  (Q-73),"  and 
consistent  with  tbe  reservation  on  the  west 
end  of  the  lands.  The  fact  that  May  Wil- 
li ama  may  have  taken  possession  of  a  portion 
of  the  lands  towards  the  soiAheaat  corner 
with  an  eastern  boundary  more  or  less  re- 
moved from  the  river  does  not  show  title  to 
lands  dUfereut  from  those  described  in  his 
conveyance  from  Lewis.  Nor  does  it  Shaw 
that  Lewis  did  not  claim  to  the  "margin  of 
the  river"  in  accordance  with  his  conveyance 
from  Dr.  Baldwin.  It  Is  clear  that  the  con- 
veyance from  Baldwin  to  Lewis  covered 
lands  that  extended  to  and  along  the  "mar- 
gin of  the  river,"  and  the  reservatlw  la 
plainly  "to  be  taken  from  the  west  end  of 
said  lands."  Whether  subsequ«it  transac- 
tl«is  between  Dr.  Baldwin  and  Lewis  justi- 
fied Uie  plfift*»g  by  liewls  of  the  west  end 
of  the  land  and  leaving  tbe  matter  unad- 
justed whoi  Dr.  Baldwin  devised  "whatever 
balance  there  may  ronaln  to"  him  of  the 
land  does  not  appear,  but  such  may  have 
been  a  fact.  At  this  time,  long  after  the 
death  ot  all  the  parties  irbo  had  knowledge 
of  the  facts,  the  patmt  orror  In  the  ttilrd 
call  of  the  deed  to  Lewis,  the  description  in 
the  HanoodE  deed,  the  eonv^anoe  by  Lewis 
of  6  acres  "at  eastern  comn-  of  land  con- 
veyed to  James  Lewis,"  the  acts  of  possession 
and  ownership  by  Lewis  over  the  west  end. 
whid  must  have  been  wlOi  the  knowledge  ot 
Dr.  Baldwin,  and  perhaps  by  arrangement 
with  him,  the  uses  to  which  the  property 
was  BQlted,  Okb  fencing  of  a  part  the- 
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marab  leaving  a  part  of  It  open  to  tJie  river, 
tbe  possible  anticipation  of  the  valve  of  the 
water  front  many  years  in  the  future,  and 
other  drcmnstances  In  evidence  are  not  In- 
diapatably  saf&dent  to  overccmie  the  plain 
terms  of  the  reservation  contained  In  the 
deed  from  Baldwin  to  lewis  that  It  was  "to 
be  taken  from  the  west  end  of  the  lands," 
when  Lewis  In  fact  lived  on  the  eastern  por- 
tlwi  of  the  lands,  occupied  the  marsh  lands 
at  least  to  some  extent  bj  having  a  ron^ 
board  walk  ont  to  the  river  over  the  marsh, 
paid  taxes  assessed  against  the  land,  Dr. 
Baldwin  paying  none,  nothing  being  heard 
of  the  supposed  error  In  the  reservation  dur- 
ing the  many  years  whoi  the  property  was 
useful  for  habitation  on  the  west  end  and  of 
little  or  no  nse  on  the  east  «id,  the  use  of 
the  west  end  being  all  the  whUe  subject  to 
the  reservation  by  Dr.  Baldwin  until  his 
rl^tst  therdn  were  extlngulriied  In  due 
conrse  of  law;  and  the  reserved  rights  of 
Dr.  Baldwin  may  have  been  utilized  by  agree- 
ment, and  not  fully  adjusted,  leaving  a  pos- 
dble  Interest  still  raouilnlng  la  Dr.  Baldwin, 
whldk  Is  rrferred  to  In  his  wUl  as  "whatever 
balance  of  property  there  may  remain  to^ 
him  in  the  tract  of  land.  Certidnly,  tm  a  full 
and  most  careful  consideration  of  the  entire 
record,  it  cannot  fairly  be  said  the  com- 
plalnantc^  case  Is  proven  beyond  reasonable 
controvert,  or  that  the  cbanceUor  clearly 
erred  when  he  In  effect  found  and  decreed 
that  the  evidence  does  not  afford  full  and 
satisfactory  proof  that  a  mutual  mistake 
was  In  fact  plahily  made  by  Dr.  Baldwin 
and  TjowIs  when  the  reservation  was  by  them 
expressed  "to  be  taken  from  the  west  end 
of  said  lands." 

Since  it  does  not  appear  that  Dr.  Baldwin 
owned  to  low-water  mart  on  the  navigable 
river,  questions  presented  of  claims  under 
the  riparian  act  of  1866  (Gen.  St  1906,  iS 
643,  644),  need  not  be  conddered.  See  Thies- 
en  V.  Gulf.  F.  &  A.  Ry^  78  South.  491,- de- 
cided at  the  presoit  term. 
Decree  affirmed. 

BBOWNB,  O.  and  TAYLOB,  ELLIS, 
and  WBST,  JJ..  concur. 


PANT  et  aL  T.  WILLIAMS.    (No.  20315.) 
(Supreme  Court  of  MiasiBdppI,  Division  B. 
June  17,  191&) 

X  Advkbsb  Possession  «=»106(5)— Acquisi- 
tion or  TiTM— ESTENT. 

Under  the  adverse  possessimi  statate  and  de- 
cisions. posBcssicm  for  10  years  in  accordance 
with  the  statute  confers  such  title  on  the  oc- 
cupant of  land  as  can  be  used  defensively  or 
as  a  basis  of  a  bill  to  oonaim  the  titie. 
%  AovEBss  Possession  4=H4— GoHnnuirr. 

Any  inqniry  as  to  the  continuity  of  possM- 
sion  claimed  to  be  adverse  is  pertinent  only  in 
event  the  adverse  possession  has  not  been  con- 
tinnooB  for  the  reqalred  nundter  of  years  neces- 
sary to  omfer  title  to  the  land. 


8.  AsvEBSB  PoBBESSion  *a>100  —  Dimnx- 

TITBB  OV  TlTLB— ABANOOmOEKT., 
Where  an  ancestor  on  pnrdiasing  land  de^ 
scribed  as  a  quarter-qnarter  section  also  took 
poBMSsion  wt  Other  lands  and  obtained  perfect 
title  thueto  by  adverse  posBession,  a  CMnmis- 
sioner's  deed  with  the  same  description,  issued 
on  petition  of  tbe  heirs  for  sale  and  division 
of  proceeds,  did  not.  in  the  absence  at  estoppel, 
convey  such  other  lands,  since  title  to  land  ac- 
quired by  adverse  poasesolan  cannot  be  dhrested 
by  abandonment 

Appeal  from  Circuit  Court,  Tunica  County ; 
W.  A  Alcorn,  Jr.,  Judge. 

Ejectment  by  mtzabeth  Hull  Fant  and  oth- 
ers against  John  C.  Williams.  From  a  Judg- 
meat  for  defendant  plaintiffs  f^ipeaL  R& 
versed  and  rendered. 

(3alvln  Perkins,  of  Umi^ls,  Texm.,  for  ap- 
pellants. Montgomery  &  Mtmtgomery,  Tu- 
nica, for  appellee. 

STEVEINS,  J.   Appellants  as  plalnUffs  In 
the  court  below  instituted  this  action  In 
ejectment  against  appellee,  John  O.  Williams, 
to  recover  two  small  pieces  of  land,  one  tract 
containing  1.3  acres  and  the  other  2.7  acres 
particularly  described  in  the  declaration  by 
metes  and  bounds,  and  further  shown  by  a 
plat  or  diagram  attached  to  the  agreed  state- 
ment of  facts.    The  cause  was  submitted 
upon  an  agreed  statement  and  Judgment  en- 
tered in  favor  of  the  defendant,  and  from  this 
Judgment  ai^Uants  aK>eal.   The  prominent 
facts,  as  agreed  to,  are  that  prior  to  1881 
the  land  in  controversy  was  owned  by  Judge 
A.  M.  Claytoa   On  November  4,  1881,  Judge 
Clayton  conveyed  to  Humphry  Starks  the 
northeast  quarter  of  the  southeast  quarter  of 
section  5,  township  6,  range  11  west;  and  In 
taking  possession  of  said  40  acres  Starks,  in 
good  faith,  took  possession  of  the  two  small 
tracts  of  land  involved  In  this  suit,  believing 
that  they  were  within  the  calls  of  the  deed 
executed  to  him  by  Judge  Clayt(m,  and  that 
for  more  than  20  years  next  preceding  the 
death  of  Humphrey  Starks  he  had  been  con- 
tinuously in  the  actual,  <H>en.  and  visible  poa- 
sesslon  of  the  said  40  acres  and  the  tracts 
adjoining  the  same  here  sued  for,  cultivating 
%  claiming  it,  and  believing  that  he  owned 
It  Storks  died  January  12. 1911,  stlU  in  pos- 
Befision  of  the  pr^nlses,  and  thereafter  his 
heirs  at  law  continued  In  possession  until 
1912,  when  certain  of  the  heirs  filed  their  bill 
in  the  chancery  court  for  a  sale  of  the  north- 
east quarter  of  the  southeast  quarter  of  said 
section  5  and  for  a  i>artltion  or  divisicm  of 
the  proceeds  amongst  all  the  heirs.  Embrac- 
ed In  the  bill  were  other  lands  owned  by 
Humphry  Storks,  but  tbo  two  tracts  of  land 
here  sued  for  were  not  referred  to  ox  describ- 
ed In  the  bill.  The  court  decreed  a  sale  of 
the  east  half  of  the  southeast  quarter  of  sec- 
tion 5.  townfAilp  fit  rouge  11  west,  aiq;H>inted  a 
commissioner  to  moke  the  sal^  and  at  com- 
missioner's sale  appellee,  John  a  Williams, 
became  the  purchaser  and  the  sale  to  him  was 
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duly  conflrmed  and  a  commissioner'*  deed 
executed.  On  January  i,  1918,  after  the  sale 
had  been  conflrmed  and  the  proceeds  thereof 
(Uatrlbuted  among  the  heirs  of  Hnmpbre^ 
Starka,  appellee  WUIiama  went  Into  possea- 
slon  of  the  said  northeast  quarter  of  the 
southeast  quarter  of  section  5  under  the 
cwnmlsedoner's  deed  and  now  claims  the  title 
to  the  two  small  tracts  of  land  Invi^Ted  In 
this  suit  under  and  by  virtue  of  his  said 
commissioner's  deed,  dalmlng  that  the  same, 
by  adverse  possession,  now  oonstltote  a  part 
of  tile  said  norttieast  qoartw  oc  tiie  southeast 
quarter.  In  April  and  Bfay,  1913,  Ave  at  the 
h^Ts  of  Hun^hrey  Starks  oonv^ed  their 
Interest  in  the  two  tracts  of  land  sued  for 
to  tile  mother  ot  the  plalntUEs  In  this  suit, 
who  claimed  an  undivided  flve-sevoiths  Inter* 
est  In  the  premises  under  and  by  virtue  of 
these  deeds  frmn  the  Humphry  Stark  heirs. 
A  diagram  of  the  northeast  quarter  of  the 
southeast  quarter  of  section  6  shows  that 
tract  A,  ctmtalnlng  1.3  acres,  lies  to  the  west 
of  said  40  acres,  and  as  a  matter  of  fact  is 
situated  In  the  northwest  quart»  ot  the 
Bontiieast  quarter  of  said  section,  while  tract 
B,  containing  2.7  acres,  lies  to  the  north  of 
the  Humphrey  Starks  40  and  is  In  fact  sit- 
uated In  the  soutbeast  quarter  of  the  north- 
east quarter  of  sold  section.  The  deeds  In 
1013  from  the  five  heirs  at  law  of  Humphrey 
Starka  were  made  to  Uary  !«.  Hull,  daughter 
of  Judge  Clayton  and  one  of  the  devisees  In 
the  last  will  and  testament  of  Judge  Clayton, 
while  plalnt^s  comprised  all  of  the  chil- 
dren, granddilldrCT,  or  descendants  of  Mary 
U  Him.  The  agreed  statement  stipulates 
that: 

It  "shall  oonstitnte  all  of  the  evidence,  both 
for  the  plaintiffs  and  the  defendant,  and  aball 
be  taken  as  the  true  facts,  and  all  of  the  facts 
with  r^reoce  to  the  <iu«stitHi  at  isaue  herein." 

The  facts  bdng  agreed  upon,  this  ainteal 
presmts  purely  law  questions.  Both  parties 
claim  through  Humphry  Starks  as  a  common 
source  title.  Appellants  in  the  agreed 
8tat«nent  concede  that,  as  against  Judge 
Clayton,  Humphrey  Starks  acquired  title  by 
adverse  possession,  and  so  conceding,  Mary 
L.  Hull,  devisee  of  Judge  CIayt<ni,  purchased 
from  five  ot  the  seven  heirs  of  Humphry 
Starks  all  right,  title,  and  Int^est  which  they 
owned  in  the  premises.  But  the  defendant 
contends  that  the  pmnises  in  dlsptate  were 
delivered  over  by  the  heirs  of  Humi^rey 
Starks  to  appellee  under  and  by  virtue  of 
his  commissioner's  deed,  thereby  conceding 
that  both  tracts  of  land  should  be  regarded 
within  the  calls  of  tlie  ccmimtssloner's  deed 
and  a  portion  of  t^e  estate  purchased  by  ap- 
pellee at  Judicial  sale;  that  a  pun^ser  at 
Judicial  sale  may  tack  his  possession  to  that 
of  the  person  whose  land  Is  sold;  and  that 
the  heirs  of  Humphrey  Starks  having  sur* 
rendered  pmsesslon  of  the  lands  In  contro- 
versy, together  vith  the  40  acres  within  the 
calls  of  the  commissioner's  deed,  there  was 
thffik  Btuik  privity  existing  between  the  heirs 


of  Humphrey  Starks  and  the  pordiaser  at 
commissioner's  sale  as  to  render  the  oommls- 
sloner's  deed  as  effective  In  cwveyli^  the 
title  and  possession  of  the  lands  In  contro- 
versy as  If  the  heirs  of  'Hum^r^  Starks 
had  eZecnted  a  deed  In  writing  thweta  Ap- 
pellee relies  i^on  Orowdw  v.  Naal,  100  Miss. 
730,  S7  South.  V,  Metcalfe  t.  MeCutdun.  60 
Mlas.  14ff:  Jones  v.  Qaddls,  «?  Miss.  788,  7 
South.  489. 

We  do  not  regard  tltbm  of  the  cases  men- 
tioned as  decisive  of  the  qnestlon  now  pre- 
sented. Them  cases  smvort  tlie  title  itf 
Humphrey  Starks,  but  the  tatter's  title  Is 
not  qnestloned.  On  the  contrary,  both  par- 
ties concede  that  Humphry  Starks  acquired 
title  by  adverse  pOssesdcn  and  that  his  title 
so  acquired  deeoeoded  to  his  heirs  at  law. 
The  agreed  statement  settles  expressly 
Stack's  ownershbK  and  tiie  ideadlngs  and 
agreed  statement  show  that  both  parties  now 
claim  through  the  heirs  of  Humphrey  Starks. 
Apptilants,  as  plalndfls  In  the  court  bdow, 
have  deeds  to  an  ondlvided  flve>«evaith8  In- 
terest, and  these  deeds  operated  effectually 
to  convey  to  apptilants  an  undivided  flvfreer- 
mtbM  Interest,  unless  It  be  that  aivellee  Wil- 
liams acquired  Humphrey  Stark's  tlUe  at 
commlsslcmer's  Bale.  Was  the  land  In  con- 
troversy  then  sold  and  conveyed  to  appellee 
at  commissioner's  sale? 

In  Wells  V.  EUabee,  03  Hiss.  268.  46  South. 
497,  our  court  expressly  ruled  that  a  pur- 
chaser at  cranmlssloner's  sale  *is  a  purchaser 
in  luvltum,  and  the  doctrine  of  caveat  onptor 
applies  in  Its  full  force,"  and  that  a  bill  to  re- 
form a  commissioner's  deed  "cannot  be  enter- 
tained." It  Is  agreed  that  the  bill  for  parti- 
tion and  sale  of  the  Humphrey  Starks  land 
did  not  in  terms  describe  or  refer  to  the 
lands  involred  In  this  ejectment  suit,  and 
there  Is  iSo  allegation,  agreement,  or  shovrtng 
that  appellee  purchased  at  Judicial  sale  tlie 
northeast  quarter  of  the  southeast  quarter 
of.  section  B  undw  any  representation  or  be- 
lief that  the  two  small  adjoining  tracts  of 
land  in  questlcm  were  situated  in  said  40  or 
were  a  part  and  parcel  thereof.  On  the  con- 
trary, the  pleadings,  notice  of  sale,  decree, 
and  c(Hnmla8i oner's  deed  describe  appellee's 
land  according  to  the  goTemment  surv^.  and 
only  the  lands  actually  within  the  calls  of 
the  commissioner's  deed  were  conveyed  to  ap- 
pellee, l^e  agreed  statement  does  reflect 
that  appellee  took  possession  according  to 
the  old  occupation  lines,  and  that  the  beirsi 
of  Humphrey  Starks  actually  surrendered 
possessifMi  of  tiie  land  in  controversy,  and 
that  appellee  actually  took  possesslm  there- 
of and  has  since  occupied  the  same.  It  might 
be  conceded  for  the  purposes  (Mt  this  oplniou 
that  appellee  In  good  faith  beUered  that  the 
two  tracts  sued  for  were  within  the  calls  of 
his  commlssltmer's  deed.  What  aiH?eiIee  be- 
lieved about  the  transaction  Is  not  cnrtrol- 
llng.  The  estate  whldi  he  purchased  at 
Judicial  sale  must  be  determined  by  plesd- 
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Inga,  decree,  and  ccnnmlaBlCHier's  deed.  Ai^ 
pellee  baa  only  been  in  possession  since  Jan- 
uary 1,  1913.  and  tbls  suit  was  filed  Octobn- 
18,  1916.  We  are  not  here  presented  witto 
the  question  wbetljer  a  purchaser  of  land  at 
judicial  sale  may  tack  his  possession  to  that 
of  the  person  whose  land  Is  sold  by  the  conrt. 
This  Is  not  an  effort  to  tack  the  possession  of 
appellee  to  the  possession  of  Humphrey 
Starfcs  or  the  heirs  of  Humphrey  Starks  In 
an  effort  to  hcdd  the  title  as  against  the  orig- 
inal owner  of  the  record  title — in  this  case, 
the  devisees  of  Judge  Clayton.  This  Is  a  case 
where  the  possession  of  Hnmpbrer  Starks 
had  continued  so  long  as  to  confer  upon  him 
a  good  title  by  adverse  possession. 

[1]  Under  our  statute  and  previous  hold- 
ings of  our  court,  possession  for  ten  years  In 
accordance  with  the  demands  of  the  statute 
confers  such  title  upon  the  occupant  as  can 
be  used  defensively  or  as  a  basis  of  a  bill  to 
coDflrm  tltla  It  Is  such  title  that  will  sup- 
port an  RctlOD  In  court  lUs  being  so,  we 
next  ftn>raach  a  cooperation  oi  the  ques- 
tion as  to  how  a  title  once  acquired  by  ad- 
Terse  posKSsUHi  may  he  divested,  the  particu- 
lar inquiry  being  u  to  whethw  the  title  of 
the  Humphrey  Starks  heirs  was  divested  by 
a  sale  of  Stark's  lands  in  the  chancery  conrt 

In  School  District  Now  4  t.  Benson,  31  Ue. 
881.  B2  Am.  Dea  618.  the  court  said: 

"No  doubt  a  disseisor  may  abandon  the  land, 
or  surrender  bis  poaseasioa  by  parol,  to  the 
disseisee,  at  ac^  bme  before  bis  disseisin  has 
ripened  into  a  title,  and  thus  put  an  entire  end 
to  his  claim.  His  declarations  are  admissible 
in  evidence  to  show  the  character  of  bis  seisin, 
whether  he  holds  adversely  or  In  subordina- 
tion to  the  Ic^al  title.  But  the  title,  obtained 
by  a  disseisin  so  long  continued  as  to  take 
away  the  right  of  entry  and  bar  an  action  for 
the  land  by  limitation,  cannot  be  conveyed  by  a 
parol  abandonment  or  relinquishment;  it  must 
be  transferred  by  deed.  One  having  sadL  title 
may  go  out  of  poesesaioo,  declaring  be  abandons 
it  to  the  former  owner,  and  intending  never 
again  to  make  any  claim  to  Oxe  land,  ana  so  may 
the  person  who  holds  an  undisputed  title  by 
deed ;  but  tlie  law  does  not  preclude  them  from, 
reclaiming  what  they  have  abandoned  in  a  man- 
ner not  I^liy  Unding  upon  them.  A  parol 
conveyance  of  lands  creates  nothing  more  than 
an  esUte  or  lease  at  will.  Stat  cTm,  |  30." 

In  Parham  v.  Dedman.  66  Ark.  26,  48  S.  W. 

673.  the  court,  by  Hughes,  J.,  observed: 

"It  is  also  contended  that  in  1893  Parfaam 
said  to  ooe  of  the  appellees  that,  since  be  had 
lost  the  suit  with  Marshall,  it  the  appellees 
wonld  let  bis  tenant  occupy  the  honse  tiil  the 
end  of  the  year,  be  would  surrender  possession 
of  the  house  to  them,  and  pay  them  rent  for  it ; 
that  be  thereby  acknowledged  their  right— at- 
torned to  tbem — end  Is  estopped  to  dispute  their 
title.  Bnt  the  title  of  Parham  had  then  been 
completed  by  lapse  of  time,  and  adverse  posses- 
tion  for  several  years  more  than  seven,  and  his 
title  was  not  devested  by  this  agreement.  There 
appears  no  consideration  for  It,  and  the  title 
to  land  cannot  be  transferred  in  this  way. 
There  was  no  writing,  and  therefore  the  agree- 
ment, so  far  as  the  transfer  of  title  is  c(Kicemed, 
was  witMn  the  statute  ot  frauds." 

In  Tsdd  T.  Eauffman,  10  D.  C.  30i,  the  Su- 
preme Conrt  of  the  District  of  Columbia,  In 


discussing  the  proinlety  of  a  certain  instiuc- 

tion  given  in  that  case,  said: 

"The  daim  was  that  the  fence  baring  diiuip- 
peared  from  the  property  it  was  abandoned,  and 
that  Kauffman  sJso  omitted  it  from  bis  will,  al- 
tboogh  his  heirst  I  believe,  after  liis  death  dalm- 
ed  it  and  filed  a  bill  for  partition.  It  is  ad- 
mitted that  he  allowed  it  to  be  sold  for  taxes, 
but  the  answer  to  that  on  the  part  of  tlie  de- 
fense is  that  if  a  title  be  once  proved,  there  is 
no  such  thing  as  par^g  with  the  title  to 
corporal  propMty  by  abandoning  it" 

In  rrlck  V.  Slnon,  76  Oal.  837,  17  Pac  430.' 
7  Am.  St  Rep.  177,  the  Oallforola  court  on  a 
similar  qnestion  said: 

"An  offer  to  buy  out  a  hostile  claim  in  1876 
or  1883  could  not  invalidate  the  title  of  plaintiff 
or  her  predecessor.  Fuidwg  v.  Cooney,  72  CaL 
322  [14  Pac.  12],  Here  is  no  question  of  estt^ 
pel.  Having  acquired  the  title  by  adverse  poe- 
session,  plaintiff,  white  she  remained  in  pos- 
session, could  be  divested  of  aooh  titie  only  by 
conveyance  in  writing." 

In  Campbell  at  aL  v.  Bates,  143  Ala.  338, 
39  South.  144,  paragraph  7  ot  the  headnotes 
reflects  ttie  holding  of  the  Alabama  conrt  as 

follows: 

"7.  Sam»-~Aogvin^on  of  Title—Diveatmefit. 
—Where  the  possession  of  plaintiff's  grantor 
and  the  succeeding  possession  of  plaintiff  under 
the  deed  tiom  bis  grantor  amount  together  to 
10  years,  no  subsequent  adverse  possession  un- 
der color  of  title  for  a  less  period  than  10  years 
will  divest  plaintire  title.'*^ 

[2]  The  authorities  are  agreed  that  any 
Inquiry  as  to  the  continuity  of  iwssession 
claimed  to  be  adverse  Is  pertinent  only  in 
event  the  adverse  possession  has  not  been 
continuous  for  the  required  number  of  years, 
necessary  to  confer  title.  Our  court  dealt 
with  this  questltm  in  Geohegan  v,  Marshall, 
66  Miss.  676,  6  South.  502,  an  ejectment  suit 
in  which  the  court  condemned  certain  instruc- 
tions glvoi  for  the  plaintiff.  The  defendant 
there  relied  upon  title  by  adverse  possession, 
but  the  plaintiff's  Instructions  told  the  Jury 
that  they  must  believe  the  defendant  had 
bera  in  the  actual  adverse  posseeslfm  of  this 
land  tor  **10  years  next  befbre  the  commence- 
ment of  this  suit"  Our  court  by  Cooper,  J., 
ol>served: 

"If  the  defendant  was  in  &Averm  possession 
of  the  lands  in  ctmtrorersy  for  the  period  of 
time  neoessary  to  create  title,  it  is  immaterial 
whether  that  possession  immediately  precedod 
the  institution  of  plaintiff's  action.  It  is  suffi- 
cient If  at  any  time  there  was  such  possession 
under  a  parol  gift  for  its  ^ect  would  be  to 
transfer  the  title  of  the  donor  to  the  possessor, 
who  would  thus  become  owna>,  and  a  vacancy 
in  tiie  poasestimi  tberMftw  intervening  would 
not  affect  the  perfect  title  already  vested.  The 
question  involved  is  whether  the  defendant  is 
the  owner  of  the  land  by  adverse  possesion,  and 
not  when  he  became  such  owner." 

See,  also,  on  this  point  Off  v.  Belnrichs, 
124  Wis.  440,  102  N.  W.  9M. 

tU  We  And  therefore  that  the  authorities 
are  In  accord  that  land  acquired  adverse 
pos8(>ssicHi  cannot  be  lost  by  mere  abandon- 
ment In  addition  to  the  authorities  quoted 
from,  we  refer  to  the  well-considered  case  of 
Tarvor  v.  Deppen,  182  Ga.  798,  6i5  S.  B.  177, 
24  L.  R.  A.  (N.  S.)  1161,  as  also  the  case  ncte 
on  the  "effect  of  abandonment  <m  tltie  to  real 
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pn^erty  acquired  by  adrerse  posseeslon  "  and 
2  O.  J.  pp.  256  and  2K7.  Tbere  Is  no  questlMk 
of  estoppel  presented  In  the  present  salt  A 
case  ml^t  be  presented  where  the  owner  ot 
a  title  acquired  by  adverse  posBesskm  would 
be  estopped  to  dalm  of  rely  npon  the  same. 
But  the  necessary  elemmts  of  estoppel  wonld 
hare  to  exist  As  stated  by  the  Supreme 
Court  of  Pennsylvania  In  Byers  v.  Sheplar 
(Pa.)  7  AO.  1S2,  the  owner  of  audi  Utie 
"could  not,  by  a  loose  CDnv^8ati(»i.  talk 
away  hla  right;  for  It  would  fall  within 
the  statute  of  firauds  and  perjuries,  so  that 
even  his  definite  parol  agreement  would  not 
affect  a  divestiture  of  that  tlUe."  So  in  the 
present  case  we  are  Impressed  with  the  view 
that  the  good  title  o<f  HumiAirey  Starks  could 
not  be  divested  ex(X^  by  deed  In  accordance 
with  the  statute  or  by  such  a  state  of  facts 
as  would  constitute  an  estoppel.  The  views 
we  entertain  lead  necessarily  to  the  concla- 
don  that  the  learned  circuit  court  erred  in 
rendering  a  Judgment  In  favor  of  appellee, 
and  this  Judgment  will  be  reversed,  and 
Judgment  entered  here  In  favor  of  appellants. 
Beveraed  and  Judgment  here. 


BENTON  V.  FINEBINE  LCMBEB  CO.  et  aL 
(Nol  2033S.) 

(Supreme  Court  of  MissiBBipin,  Division  A, 
June  24,  1918.) 

1.  BCaBIBB  ARB  JteRTAIlT  «sb103(1)— IhJU- 
ROB  TO  SSBVAIfT— SAR  PLAOI  TO  WOBK. 

It  is  a  nondelegable  duty  of  a  master  to 
famish  the  servant  with  a  reasonably  safe  place 
to  work  and  to  keep  it  reasonably  safe. 

2.  Hastes  ard  Servant  ^258(11)— Inju- 

KIES  TO  SsaVAIlT— PlXAOIITO— SaFK  PlAOK 
TO  WOBK. 

Declaration  for  servant's  death  through  the 
fall  of  trees  being  cut  under  direction  of  dece- 
dent's Immediate  superior,  showhig  that  the 
work  was  haiardoas  to  the  knowledge  of  de- 
fendant, but  not  of  the  servant,  and  that  there 
were  no  precautiona  taken,  stated  a  cause  of 
action  for  failure  to  provide  safe  place  to  work. 

Appeal  from  Circuit  Court,  Simpson  Coun- 
ty; W.  H.  Ho^^es,  Jadg& 

Action  1^  I*  A.  Benton  against  Hie  Flnk- 
bine  Lumber  Company  and  others  for  wrong- 
ful death.  Vrom  a  judgment  tor  defuidants 
on  demurrer  to  the  declaration,  r'^^"t*f  ap- 
peals.   Berersed  and  xemanded. 

Hlrsh,  Dent  &  landau,  of  Vlcksburg,  A. 
W.  Dent,  of  Mendenhall,  and  E.  L.  Dent,  of 
Collins,  for  appellant.  Wells,  May  St  San- 
ders, of  Jackson,  for  appellees. 

SYKKS,  J.  The  appeUant.  plalntlft  In  the 
oourt  below,  filed  suit  against  the  Flnkblne 
Lumber  Company  and  certain  of  Its  officers 
for  damages  for  the  negligent  killing  of  his 
son.  The  declaration  contains  four  counts 
which  practically  charge  in  different  lan- 
guage the  same  cause  of  action.  A  demurrer 
was  sustained  to  the  declaration  and  Judg- 


ment rateied,  fmm  wl^A  judgment  tbla  a|h 
peal  was  prosecuted. 

The  first  oooat  of  the  deduatlon  and  ttie 
grounds  of  the  dannrrer  sustained  to  it  are 
cc^ed  In  foil,  and  read  as  follows: 

"L.  A.  Benton,  plaintiff,  by  his  attorneys, 
brings  this,  bis  cause  of  action,  against  tite 
Finkbine  Lumber  Company,  J.  D.  Alexander, 
J.  C.  Irf)vette,  and  L.  L.  Ryder,  defendanrs 
herein,  and  asks  judgment  against  tlie  said 
defendants  in  the  sum  ot  $50,000  and  all  costs 
in  this  behalf  expended.  Plaintiff  avers  that 
his  cause  of  acdon  against  the  said  defendants 
is  this,  to  wit: 

"The  said  defendant  the  Flnkblne  Lumber 
Company  was,  on  or  about  the  31st  day  of  Ju^, 
1916,  and  still  is,  a  corporation  engaged  in 
operating  and  carrying  on  a  large  saw  mill 
and  timber  business,  located  in  the  town  of 
I^Lo,  Simpson  county.  Miss.,  and  in  catting 
and  manufacturing  timber  and  trees  into  lum- 
ber: that  said  defendant,  te  said  date^  owned 
and  operated,  in  connection  with  said  mill, 
a  railroad,  log  road,  or  dummy  line,  for  the 

fiurpose  of  hauling  logs  and  lumber  to  and 
rom  its  milL  and  it  operated  on  said  line  of 
railroad,  and  still  operates  thereon,  en^nea 
and  trains  of  cars  propelled  by  the  powerfnl 
and  dangerons  agency  of  steam;  that  on  or 
about  the  said  date  Spargeon  Beaton,  an  adult 
unmarried  son  of  the_plaintlff,  was  engagea 
and  onployed  by  said  Flnkblne  Lnmber  Com- 
pany as  a  timber  cutter  to  cot  down  stand- 
ing timber  for  said  company,  and  he  was  then, 
and  tbere  employed  by  said  company  to  work 
for  it  in  said  capacity  in  company  with  a  large 
number  of  other  workmen  known  as  timber 
cutters:  that  said  Alexandw  and  Bfder,  resi- 
dent citizens  of  Simpscm  connty.  Miss.,  the 
said  Lovette,  a  resident  citiseu  of  Rankin 
county,  Miss.,  were  then  and  then  employeiJ 
by  said  defendant  the  Flnkblne  Lumber  Qom- 
pany,  the  said  Alexander  bdng  the  load  gen- 
eral manager  of  said  company,  and  the  said 
L.  L.  Ryder  bdng  the  general  woods  foreman 
or  superintendent  of  the  woods,  and  the  said 
T^vette  being  the  woods  foreman  or  'straw 
boss'  of  the  timber  cutting  crew,  in  whldi  said 
SpUTgeon  Benttm  was  woiking,  as  will  here- 
inafter appear ;  that  the  timber  gang  in  which 
•aid  Spuigeon  Benton  was  directed  to  work 
was  under  the  immediate  management  and 
control  of  said  Lovette,  he  being  then  and 
there,  by  virtue  of  hia  employment  with  said 
company,  vested  with  the  power  and  authorir 
ty  to  supervise  and  direct  the  labors  of  said 
Spurgeon  Benton  and  the  other  timber  cutters  ; 
that  the  said  defendants  Alexander,  Ryder,  and 
Lovette  were  then  and  tbere  emirioyed  by  aaid 
company  to  supervise  and  direct,  and  did  su- 
pervise and  direct,  generally,  alt  of  the  work 
of  the  defendant  company,  and  particularly  the 
work  of  the  said  Spurgeon  B»iton  and  the 
other  timber  cutters;  that  the  said  Aloaa- 
der,  Ryder,  and  Lovette,  acting  for  and  cm  be- 
half of  said  company,  as  aforesaid,  were  thea 
and  tbere  the  superior  officers  of  the  said  Spur- 
ge(m  Benton,  and  the  other  members  of  the 
gau  witb  which  he,  the  said  Benton,  was 
wmrklng. 

"Plaintiff  avers  that  on  or  aboat,  to  wl^  the 
31st  day  of  July,  1916,  said  Spurgeon  Benton, 
acting  under  bis  said  employmoit  as  timlwr 
cutter  with  said  company,  in  company  with 
said  gang  of  tlmbn  cotters,  was  sent  and  di- 
rected by  defendants  to  go  to  certain  lands  u|^- 
on  whteh  was  standing  timber  for  the  pur- 
pose of  catting  down  said  timber  for  said  com- 
pany. Said  Spurgeon  Benton,  together  with 
said  gang  of  timber  cutters,  did,  under  his  ou- 
ployment  with  said  lumber  company,  go  in  said 
capacity  on  Baid  lands  for  the  purpose  of  cut- 
ting said  timber  on  said  date,  the  aaid  defend- 
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ant  Lovette  being  then  and  there  preseDt  up- 
on the  Bite  of  said  timber  directmK  how  it 
thoald  be  cut,  and  BCtin;  under  and  in  pur- 
eaence  of  his  emplorment,  as  aforesaid,  with 
aaid  lumber  company,  aa  the  superior  officer  and 
one  of  the  directors  of  the  labors  of  the  said 
Spargeon  Braton  and  the  aaid  gang  «f  timDet 
cutters,  the  said  timber  to  be  cat  for  said  com- 
pany by  said  timber  cuttera  under  their  em- 
ployment with  said  ctmpany;  that  said  tim- 
ber was  a  rqcular  pine  forest,  the  timber  there- 
in waa  then  and  there  standing  and  was  very 
tdl*  eacb  tree  bdng  from  60  to  100  feet  long, 
and  tb«  trees  were  dose  together  and  tbidt^ 
dtnated,  one  near  the  other,  and  there  was  a 
thick  undergrowth,  or  many  spiall  trees  grow- 
ing under,  aroond,  and  near  said  pine  trees 
vbich  were  being  cut. 

"Plaintiff  avers  that  the  said  Alexander,  By- 
der,  and  Lovette,  the  superior  officers  of  the 
nid  Spurgeon  Benton,  as  aforesaid,  and  under 
their  and  the  said  Spurgeon  Beaton's  employ- 
meot  with  said  company,  did  order  said  Spur- 
gecm  Benton  to  go,  and  Ite,  in  pursuance  of  and 
in  compliance  with  said  order,  given  as  afore- 
said, in  furtherance  of  hia  said  serrice  to  said 
Inmbo'  company,  did  go,  with  other  members  of 
the  gang,  to  the  safd  timber,  and  in  compliance 
with  said  orders  began  catting  down  said  tim- 
ber, and  he,  the  said  Lovette,  then  and  then 
directing  the  said  Spurgeon  Benton  where  he, 
the  said  Spareeon  Benton,  and  the  other  tim- 
ber cuttera,  would  cut,  under  his  and  their 
employment  with  said  lumber  company. 

"Plaintifl  further  allMss  that  said  Lovette, 
acting  aa  the  snperior  officer  of  the  said  Spur- 
geon Banton  and  the  said  timber  entters,  under 
bis  snd  their  said  employment  with  said  lumber 
company,  did  negligently,  unlawfully,  and  will- 
fully disregard  the  safety  of  the  said  Spurgeon 
Benton  and  the  other  timber  cutters  in  said 
gang,  and  did  negligently  cause  said  timber,  or 
a  tree  thereot  to  be  cut  down  and  upon  said 
Spurgeon  Benton  and  kQl  him.    Said  defend- 
ants did  then  and  there  negligently  order  and 
direct  all  of  said  timbers  to  be  cut  on  the  same 
nde  of  said  body  of  timber,  in  narrow  drift,  or 
strip,  near  the  railroad  track  of  the  said  de- 
fendant company,  so  Uiat  said  timber  could  be 
aniddy  loaded  oa  cars  on  the  railroad  tracks 
<rf  Um  laid  company.   Hie  said  Lovette  nwli- 
gently  ordered  and  directed  all  of  said  timber 
cuttera  to  eat  together  and  near  each  other, 
that  is  to  say,  cut  almost  in  the  same  gang  or 
squad,  said  timber  on  one  side  of  said  forest, 
when  be  (Lovette)  knew  that  cutting  timber  in 
this  way  waa  highly  dangerous,  and  that  fell- 
ing said  timber  by  such  a  great  number  of  em- 
Iiloy^  working  around  and  near  each  other 
made  the  place  where  the  timber  cutters  were 
iitnated  hLzbly  dangerous,  and  that  tbe  said 
Sponwon  Benton  and  other  tlmlMr  cutters  in 
said  forest  would  likely  be  injured  by  said  tim- 
ber as  it  was  falling ;  that  said  Spnrgeon  Ben- 
ton and  tbe  other  timber  cuttera  working  togeth- 
er and  near  each  other  were  placed  in  this  high- 
ly dangerous  position  by  the  orden  of  said  de- 
fendanta,  and  thia  |Aace  was  known  to  said  de- 
•  fmdanti  to  be  an  nnaafe  i^ace,  and  an  unfit 
place  for  mdi  a  great  number  of  timber  cutters, 
to  wit,  about  20  in  number,  to  work  in  such 
narrow  drifts,  or  atrips,  so  near  each  other; 
that  two  members  of  the  gang  cutting  together 
were  required  to  fdl  a  tree,  and  every  time  a 
tree  would  fall  Ihere  was  great  danger  to  the 
otbo:  timber  cuttera  within  tbe  reach  of  the 
fall  of  tbe  tree,  or  trees,  in  said  narrow  drifts, 
or  strips,  in  whidi  said  timber  cutters  were  re- 
anired  to  cat.    Tbin  danger  in  cutting  trees 
with  sndi  a  large  number  of  men  t<%ether,  all 
catting  so  near  each  other,  in  sbch  strips  as 
were  designated  by  the  defendants,  was  highly 
daagerouB,  and  not  reasonablv  safe  to  tbe  said 
Spn^eon  Benton  and  the  other  timber  cutters 
■o  enffi^ged.    Plaintiff  avers  that  it  was  ncccs- 
■aiT  to  have,  in  (vder  to  make  the  place  in 
whidi  the  nla  Sporgvon  Banton  snd  other  tim- 


ber  cutters  were  placed  a  reasonably  safe  place 
for  aucb  work  as  they  were  required  to  do,  a 
watchman  or  party  praaent  in  oonatant  attend- 
ance to  give  notice  of  this  constant  reenrring 

danger  i»t>duoed  by  the  fall  of  the  treea,  so 
that  said  timber  cutters,  and  each  of  them,  could 
protect  themselves  from  the  omatant  recurring 
daagw  aa  afcweaald ;  aakl  Spnigeon  Benton  hav- 
ing been  placed  to  cut  aaid  timber  with  all  of 
said  timber  cuttera  in  one  squad  so  near  each 
other  in  said  narrow  drifts,  or  strips,  by  and 
under  the  direction  of  his  snperior  officers,  as 
aforesaid,  it  waa  the  duty  of  said  snperior  of- 
ficera,  and  of  the  defendant  company,  to  give 
him,  the  said  Spurgeon  Benton,  and  other  tim- 
ber cutters,  reasonable  notice  of  the  recurring 
danger  produced  by  the  fall  of  the  trees,  as 
aforMaid,  so  that  they  could  go  to  a  place  oi 
safety  as  the  trees  fell;  that  notwithstanding 
the  act  tiiat  it  was  all  of  said  defendants'  duty 
to  see  that  said  notice  was  ^ven,  however,  the 
said  defendants  permitted  the  other  timber  cut- 
ters in  said  gang  to  cut  down  a  tree  upon  the 
said  Spurgeon  Benton,  and  kill  him,  without 
giving  him  tbe  slightest  notice  that  a  tree  was 
falling,  and  would  fall  on  him  if  he  did  not  stop 
bis  work  and  go  to  a  place  of  safety ;  that  the 
said  Spurgeon  Benton  did  not  see  and  was  not 
aware  of  the  said  danger  at  the  time  he  was 
killed,  and  was  not  apprised  or  warned  of  said 
danger  by  the  defendants  herein,  or  any  of 
them ;  that  said  Spurgetm  Benttm.  at  the  time 
he  waa  killed,  was  in  the  active  service  of  said 
defendant  company,  engaged  in  hia  work  in  cut- 
ting down  a  tree  in  doae  proximity  to  all  the 
other  timber  catters,  and  he  was  not  in  a  posi- 
tion to  know,  and  eonld  not  know  while  thus 
engaged,  when  danger  would  recur  from  the 
faU  of  any  or  all  of  the  trees  being  cut  so  near 
him  by  the  other  timber  cuttera.  Plaintiff 
therefore  alleges  that  aaid  defaidantB  were  ne;;- 
ligent  and  acted  In  willfnl  disregard  of  the  satd 
Spurgeon  Benton's  safety,  placed  aa  aforesaid, 
when  tiiey  and  each  of  them  directed  and  per- 
mitted oil  of  the  timber  cuttera  to  cut  all  at 
once,  so  near  cadi  other.  In  said  line,  in  a 
thick  dump  of  timber,  in  aucb  a  manner  that 
said  timber  was  likdy  to,  and  would,  fall  on 
the  said  timber  cutters,  and  particularly  the 
said  Sptirgeoa  Benton,  situated  as  be  was. 
Plaintiff  avera  that  It  was  the  dnt?  oi  tbe  said 
defendant  company,  and  of  the  said  Alexander, 
Ryder,  and  Ix>Tette,  officers  and  vice  principBla 
of  the  said  defendant  company,  to  form  rea- 
sonable rules  and  regulations  with  reference  to 
the  cutting  of  said  timber,  and  with  reference 
to  the  placing  of  said  f^ang  of  timber  cuttera, 
and  witii  reference  to  giving  notice  of  the  dan- 
gers Inddent  to  Uie  falling  timber,  and  to  have 
a  reasonably  safe  place  in  which  the  said  tim- 
ber cuttera  ot^t  work,  and  particularly  the 
said  SpurewnBenton.  .  ^ 

"Plaintiff  avers  that  the  aaid  death  of  the  said 
Spurgeon  Benton  was  proximately  and  directiy 
caused  by  the  combined  and  concurrent  gross 
negligmce,  carelessness,  and  misconduct  ot  the 
said  defendants,  the  said  Finkbine  Lumber 
Company  and  the  said  Alexander,  Ryder,  and 
Lovette,  in  that  they  and  eadi  of  them  were 
negligent  in  not  placing  tbe  said  Spui^eon  Ben- 
ton In  a  drift  or  strip  wide  enough  for  him  to 
be  out  of  the  reach  and  danger  of  the  falling 
timber  from  other  drifta,  and  in  a  reasonably 
safe  place  to  work,  and  in  not  warning  him  of 
the  dangera  necessarily  inddent  thereto,  and 
that  aa  a  prwdmiute  result  of  the  said  defend- 
ant's concurrent  negligence  in  directing  and 
having  him  work  in  said  unsafe  i^ace,  as  afore- 
said, the  said  Spurgeon  Benton  waa  killed  by 
a  falling  tree  cut  by  one  or  more  of  the  said 
timber  cutters,  who  were  cutting  trees  a  short 
distance  from  him,  the  aaid  Spurgeon  Benton, 
to  wit,  80  or  90  feet. 

"Plaintiff  avers  that  at  the  time  the  aaid 
Spurgeon  Benton  was  negligentiy  killed  he  was 
a  stout,  vigorous,  able-bodied  nan,  earning  fSO 
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per  mcmth,  and  from  this  Bum  be  contribatcd 
lar^y  to  the  siipp<«t  of  the  plaintiff  and  the 
other  parties  interested  herein ;  that  said  Spur- 
ceon  BentOQ  left  surviving  him  L.  A.  Benton, 
his  father  Ifrs.  I*  A.  Bentoa,  his  mother,  and 
Maudie  B«it<«,  his  sister,  who  are  alone  en' 
titled  to  a  recoTery  herein,  tor  all  of  whom  the 
plaintiff  filee  this  suit,  and  sajTS  that  he  and  bis 
wife,  Mrs.  L.  A.  Brakton,  and  daughter,  Maudie 
Benton,  bare  been  damaged  by  tbe  said  con- 
jmnt,  concurrent  negligent  acta  of  the  eaid  de- 
fendants, as  hereinbefore  set  forth,  in  tbe  sum 
of  $50,UOO,  for  which  be  anw  and  denumda 
judgment." 
The  grounds  of  demorrer  are: 

"(1)  Said  declaration  is  obnoxioos  to  the  ob- 
ject of  duplicity,  in  that  said  declaration  has 
attempted  to  aver  therein  a^nst  the  defend- 
ants an  action  In  contractu  and  an  alleged 
cause  of  action  in  delicto. 

"(2)  Said  declaration  is  further  obnoxious  to 
the  object  of  duplicity  in  that  in  all  of  tbe 
counts  thereof  separate,  distinct  and  ineounst- 
ent  sounds  of  action  are  alleged. 

"(3)  Said  dedaration  fails  to  allege  a  cause 
of  action  against  the  defendants  therrin. 

"(4)  Said  declaration  is  so  vague,  uncertain, 
indefinite,  and  prolix  that  tiie  defendants  there- 
in are  unable  to  plead  thereto  and  raise  proper 
and  deflnite  issues  of  fact." 

Tbe  only  serious  auestion  presented  to  this 
court  for  conslderati<Hi  Is  wbetber  or  not  tbe 
declaration  states  a  cause  of  action  against 
these  defendants,  or  any  one  of  them.  The 
declaration  states  facts  wbldi  show  that  tbe 
work  In  which  the  plaintiff  was  engaged  was 
of  a  hazardoua  character,  that  the  master 
could  have  provided  warnings  when  the  trees 
were  about  to  fall,  whldi  In  all  prol)ablllty 
would  have  protected  the  plaintiff  from  injury, 
and  that  he  failed  to  do  bo. 

{1]  It  is  elementary  law  that  It  Is  a  non- 
delegable duty  of  the  master  to  furnish  the 
servant  with  a  reasonably  safe  place  In  which 
to  work,  and  that  it  Is  his  further  duty  to 
maintain  the  place  as  a  reasonably  safe  one. 
Edwards  v.  Lumber  Co.,  113  Miss.  378,  74 
South.  284 ;  Lumber  Co.  v.  Cunningham,  101 
Miss.  292,  67  South.  916;  Luoey  v.  Stadc- 
Gibbs  Lumber  Co.,  23  Idaho,  628.  131  Pac.  897, 
4«  L.  R.  A.  (N.  S.)  86 ;  Potlatch  Lumber  Co. 
v.  Anderson,  199  Fed.  742.  118  C.  C.  A.  180. 
In  the  case  In  46  L.  R.  A.  (X.  S.)  86,  is  an 
extensive  note  fully  discussing  this  qu^tlon. 

[2]  The  declaration  states  facta  which 
show  that  tbe  plaintiff  was  acting  under  the 
direction  of  an  Immediate  superior;  that  the 
work  in  which  he  was  engaged,  because  of 
the  manner  in  which  it  was  being  done,  was 
extratiazardous;  that  the  defendants  all 
knew  this  fact,  and  that  the  plaintiff  did  not; 
that  the  defendants  failed  to  take  reasonable 
and  pn^r  precautions  for  the  aafet)'  of  the 
plaintiff,  and  thereb:r  failed  to  furnish  Mm  a 
reasonably  safe  place  in  whlcb*  to  work.  The 
court  erred  In  sustaining  the  demurrer  to  the 
declaration  under  the  nbove-dted  authori- 
ties. 

There  Is  no  merit  in,  and  for  this  reason  U 
is  unnecessary  to  consider,  any  ot  tbe  other 
grounds  mentioned  In  the  demurrer. 

Reversed  and  remanded. 


OWENS  et  al.  t.  GULF  ft  8. 1.  B.  CO.  et  aL 

(No.  30238.) 

(Supreme  Court  of  Mi»dsaipplt  tHvidon  B, 
June  8, 19ia} 

AonoN  ^»47— MiejoinoEB— EmoT. 

Complaint  alleging  that  deceased,  employ^ 
of  defendant  railroad,  was  required  to  contrib- 
ute to  maintenance  of  defendant  hospital, 
which  nnployed  defendant  physician,  and  that, 
when  injtued,  deceased  was  taken  to  the  hospi- 
tal, and  as  a  result  of  malpractice  of  the  phyai- 
dfln  and  negligence  of  tbe  officials  of  the  bos- 
pital  be  died,  did  not  state  a  cause  of  act)(Hi 
which  was  joint  and  several,  but  wu  demurra- 
ble, since  It  was  baaed  on  contract  as  to  tlie 
railroad  and  on  tort  as  to  the  other  defendants, 
whose  liabilities  were  not  the  same. 

Appeal  from  Olrcuit  Court,  CoTlngton 
County ;  W.  H.  Hughes,  Judge. 

Action  by  Jos^hine  Owens  and  others 
against  the  Gulf  ft  Ship  Island  Railroad 
Company  and  others.  From  a  judgment  sus- 
taining the  demurrer  to  the  complaint  as  to 
the  named  defendant  and  def^idant  Dr.  T.  E. 
Ross  and  overruling  the  demurrer  as  to  de- 
fendant Hattlesburg  Hosj^tal,  Cbe  {tointiffa 
aiqwaL  Affirmed. 

Josephine  Owens  and  oCh^  platntiflMk 
filed  this  suit  in  the  oirenit  court  of  CotIiv- 
ton  county  against  tbe  Gulf  ft  Ship  Island 
Railroad  C<Hnpany,  Hie  Sattlesburg  Hospital, 
and  Dr.  T.  B.  Boss,  def&ndants,  demanding 
damages  in  the  sum  of  fSO,000.  Plaintllfa* 
declaration  was  demurred  to  by  Hie  defrad- 
ants,  and  that  demurrer  was  sustained  by 
the  lower  court.  The  plaintiffs  then  filed  an 
amended  declaration  containing  four  counts. 
The  first  count  Is  as  follows: 

"Comes  plaintiff  Josephine  Owens,  for  her- 
self and  as  next  friend  to  her  minor  children. 

via.  Owens  and  Owena  and   

Owens,  and  complains  of  the  Oulf  ft  Ship  la- 
laad  Railroad  Company,  a  corporatimi.  the 
Hattlesburg  Hospital,  a  corporation,  and  Dr. 
T.  E.  Ross,  a  pbyncian  and  surgeon,  of  Hat- 
tlesburg, Forrest  county,  Mississippi,  in  an  ac- 
tion of  damages,  and  alle^  the  following  facts: 

"That  plaintiffs  are  cltuena  at  Smith  county, 
Mississippi,  and  said  Josephine  Owens  is  the 
widow  of  Lonnie  Owens,  deceased,  and  said 
minor  children  are  the  children  of  said  deceas- 
ed, who  died  intestate  about  tbe  Stfa  day  of 
January,  1015;  plaintiffs  bang  the  sole  b^n 
of  said  deceased,  Lonnie  Owens. 

"That  defendant  Gulf  ft  Ship  Island  RaU- 
road  Company  is  a  railroad  corporation,  organ- 
ized and  incorporated  un^er  and  by  virtue  of 
the  laws  of  the  state  of  Misslnlppl,  and  as  snch 
corporation  owns  a  main  line  of  railroad  trvck 
extending  from  Jnchson,  Mississippi,  through 
all  tbe  counties  necessary  on  Its  route,  iaduding 
said  Covingt(Hi  county,  MissLBsippi,  to  Gulf- 
port,  Misrissippi,  with  a  branch  line  vt  railroad 
track  extending  from  Saratoga,  Misrissippi.  to 
Laurel,  MissiBsippi ;  that  in  said  Covington 
county,  Mississippi,  are  stations,  with  agents 
and  employes  of  said  defendant  thereiUt  on 
whom  process  can  be  served. 
•  "That  said  defendant  railroad  company  also 
owns  the  rofliug  stock  on  its  said  railroad  line, 
with  all  the  necessary  appliances,  including  pas- 
senger and  freight  trains  and  cart,  boilers,  en- 
gines, and  all  things  necessary  for  carrying  on 
a  general  railroad  biuineBS,  and  is  now  and 
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has  been  Ion;  prior  to  thti  time  a  common  car- 
rier, easafTPd  in  a  genera)  railroad  bariness, 
operatinfc  its  paasenffer  and  frelgbt  trains  and 
cars  propelled  by  steam,  transporting  passen- 
gers and  freight  for  pay  over  tne  railroad  line 
aforesaid. 

"That  def^dant  Hattieabtii^  Hoepital  la  a 
corporation  organised  and  incorporated  nnder 
the  laws  of  the  state  of  Mississippi,  domiciled 
mt  Ilattieshurg.  Forrest  county.  Mississippi,  with 
offif^ers  and  agents  therein  on  whom  process  can 
be  served,  and  is  engaged  in  surgical  attention 
and  treatment  to  the  sick  and  wounded,  wfao  go 
or  are  carried  there  for  socfa  treatment;  ita 
officers,  directors,  and  stockholders  being  the 
officers,  agents,  and  employes  of  the  defendant 
Gulf  St  Ship  Island  Railroad  Company. 

TTbe  defendant  T.  E3.  Ross  is  a  resident  eiti- 
Ben  of  Forrest  county,  Mississippi,  and  ia  the 

Ehysician  and  surgeon  of  the  defendant  Hatties- 
urg  Hospital,  and  the  general  manager  and 
Bupeiintendent  of  the  said  hoapital;  alao  the 
•mplojA  of  both  the  defendants  Hattieshuiv  Hos- 
pital and  die  Chilf  ft  Ship  Island  Railroad  Com- 
pany. That  the  said  T.  E.  Rosa  la  a  careless, 
reckless,  anskilled,  and  incompetoit  snrgeou  and 
pbysidan,  and  has  been  guilty  repeatedly  of 
nupraetke  aa  mfA  pbysidan  and  mrgeon,  all 
of  which  Is  and  was  w«Jl  known  to  the  defend- 
ant Gulf  &  Ship  Island  Railroad  CtHnpany,  long 
prior  to  this  date,  and  long  prior  to  the  date 
when  Ix»nnie  Owena,  deceasedt  was  carried  by 
the  defendant  Galf  ft  Ship  Island  Railroad  Com- 
pany to  the  defendant  Hattleeburg  Hospital 
and  turned  over  to  the  defendant  T.  E.  Ross  for 
treatment  for  a  gunshot  wound,  who  was  then 
and  tfaere  the  employ^  of  the  otiier  two  defend- 
ants as  aforesaid. 

"That  for  some  time  prkv  and  np  until  the 
24th  day  of  December,  1914,  Iionnle  Owms,  de- 
ceased, was  an  emnloy6  of  the  defendant  Gulf 
ft  Ship  Island  Railroad  Company  as  a  section 
foreman  on  the  Laurel  branch  of  the  said  de- 
fendant railroad  line  aforesaid.  That  on  said 
24th  day  of  Deconber,  1914.  while  an  employ^ 
of  the  defendant  aforesaid,  the  said  Lonnie 
Owena,  deceased,  husband  and  father  of  the 
plaintiffs  herein,  was  accidentally  shot  with  a 
shotgun  by  his  brother  at  or  near  his  home  in 
Smith  county,  Mississippi,  on  said  branch  of 
said  defendant's  railroad  line  aforesaid. 

"That  the  contents  of  the  load  from  said  shot- 

Ean,  so  in  the  hand  accidentally  discharged  by 
ia  brother,  entered  the  right  side  and  arm  of 
■aid  Lonnie  Owens,  deceased,  and  inflicted  a 
painful,  bat  not  fatal,  wound,  and  with  tiie  nec- 
essary medical  and  surgical  attention  and  treat- 
ment from  a  skilled  and  competent  physician 
and  surgeon  the  said  deceased  would  have  soon 
noovered  from  the  said  woimd  ao  inflicted. 

"That  in  a  few  hours  after  the  said  Lonnie 
Owena,  deceased,  had  l>een  wounded  as  afore- 
said, and  after  a  local  physician  had  tempora- 
rily treated  bta  aaid  woqnd.  sufficient  only  to 
prevent  the  blood  from  flowing  from  bis  said 
wound,  and  by  pladng  medicated  gauze  there- 
on to  give  temporary  relief,  until  he  could  be 
transported  to  some  place  for  permanent  exam- 
ination  and  treatment,  the  aaid  defendant  Gulf 
ft  Ship  Island  Railroad  Company,  with  its  pas- 
senger train,  came  and  took  charge  of  the  said 
wounded  man,  and  carried  him  on  said  train, 
away  from  his  family  and  people  and  family 
physician,  to  the  defendant  Tlattiesburg  Hospi- 
tal, with  the  pretense  of  giving  him  treatment, 
and  there  turned  him  over  to  the  defendant  Dr. 
T.  E.  Ross  for  surgical  and  medical  treatment 
for  the  wound  aforesaid,  knowing  at  the  time 
that  deceased  was  greatly  in  need  of  Rurgical 
and -medical  treatment  by  a  skilled  and  compe- 
tent physician  and  surgeon.  That  by  the  so 
taking  charge  of  said  wounded  man  for  treat- 
ment, as  aforesaid,  the  said  defendant  railroad 
company  took  upon  itself  the  legal  duty  of 
treatLnc  or  caoaing  to  be  treated,  said  deceased, 


in  Us  wonndad  eondltiott,  irMi  eommon  hvman- 

"That  the  defendants,  and  all  of  them,  well 
knew,  when  said  deceased,  the  hasband  and  fa- 
ther of  plaintiffs,  was  so  carried  and  delivered 
to  said  hospital  and  to  aaid  T.  £.  Ross,  the 
manager  thereof,  that  be  then  and  there  was 
greatly  in  need  of  skilled  medical  treatment  and 
surgical  work  done  for  his  said  wound;  yet, 
notwithstanding  this  knowledge  of  the  needs  of 
deceased,  and  his  repeated  requests  and  begging 
of  the  defendants,  each  and  all  of  them,  to 
comply  with  their  legal  obligations  to  him,  to 
treat  him  with  Common  humanity,  still,  In 
strict  violation  of  their  duty  the  defendants  and 
each  of  them  then  and  there  owed  deceased, 
they  and  all  of  them  permitted  a  period  of  ten 
days  to  elapse,  with  the  deceased  on  bed  in  said 
hospital,  and  neither  cleaned  oqt,  woslied,  and 
treated  said  wound,  nor  even  examined  same, 
to  ascertain  what  was  therein,  or  what  treat- 
ment was  required  or  necessary,  notwithstand- 
ing deceased  was  snfferlng  intense  pain  and 
agony  during  this  time,  and  aaid  deceased  dur- 
ing said  time  pleaded  and  begged  said  defend- 
ants each  and  all  of  them  to  carry  out  their  said 
Avty,  obligation,  and  requirement,  and  give  him 
medical  tnatmnt  and  snrglcal  aid  fin- his  said 
wound. 

"That  dnring  the  time  that  deceased  was  so  in 
said  hospital,  nnder  the  contnd  and  management 
of  the  defendant  T.  B.  Roes,  suffering  as  afore- 
said, after  deceased  had  been  therein  some  four 
or  five  days  without  attention  and  treatment 
as  aforeaaid,  deceased  notified  the  defendant 
Gulf  ft  Ship  Island  Railroad  Company  tliat 
the  defendant  Hattieffburg  Hospital  and  the 
defendant  I>r.  T.  E.  Ross  were  not  giving  him 
any  treatment  or  attention  whatever,  and  that 
he  was  suffering  greatly,  and  very  badly  nf^- 
ed  medical  treatment  and  surgical  aid,  and  with- 
out such  treatment  he  could  not  live ;  still,  with 
this  notice  before  the  agents  and  employes,  in 
authority,  of  the  said  defendant  Gulf  ft  Ship 
Island  Railroad  Company,  it  was  passed  by  said 
defendant  railroad  company,  without  causing 
any  attention  or  treatment  given  to  deceaseil 
whatever. 

"PlRintiffs  allege  that  all  the  treatment  or  at- 
tention that  was  ever  accorded  deceased  while 
to  in  said  hospital,  under  the  control  and  man- 
agement of  the  said  T.  F.  Ross  as  aforesaid,  was 
the  taking  off  of  the  bandage  placed  on  his  said 
wound  before  leaving  home,  and  the  placing  of 
another  medicated  cloth  or  gauze  thereon.  That 
by  reason  of  the  careless,  reckless,  and  gross 
negligence  of  the  defendants,  and  each  and  all 
of  them,  in  not  treating  deceased's  wound  as 
aforesaid,  and  the  willful  and  malicions  mal- 

Bactice  on  the  part  of  defendant  TTnttiesbuDT 
ospital  and  the  defendant  T.  E.  Rohs.  all  of 
which  willful  and  malicious  mRlprnrtioe  was 
well  known  to  the  defendant  Gulf  ft  Ship  Island 
Railroad  Company,  that  septiciemia  and  putre- 
faction set  up  in  the  uswaalied  and  uncleaned 
wound  of  deceased  while  so  in  snid  hospital,  and 
under  the  control  and  management  of  the  said 
T.  E.  Ross.  That  while  in  this  condition,  de- 
ceased's pain  and  sutFering  became  almost  un- 
bearable by  man.  and  was  directly  and  approx- 
imately caused  by  the  careless,  reckless,  and 
groes  negligence  of  the  defendants,  each  and 
all  of  them,  and  their  willful  and  malicious  mal- 
practice, which  was  wrll  known  to  eadl  and  all 
of  the  defendants  as  aforesaid. 

"Plalntifb  allege  that,  after  deceased  had  r«- 
mained  In  the  said  hospital  for  aaid  period  of 
ten  days  without  treatment  of  any  kind  what- 
ever as  aforesaid,  and  after  he  had  pleaded  wiUi 
the  defendant  Hattieaburg  Hospital  and  the  de- 
fendant T.  E.  Ross  to  treat  his  said  wound  as 
aforesaid,  and  after  be  had  notified  the  defend- 
ant Gulf  ft  Ship  Island  Railroad  Company  that 
he  was  not  receiving  any  treatment  from  said 
hospital  and  said  Ross  for  bis  said  wound  as 
aforesaid,  that  deceased.  In  n  semtdeUrlons  oon- 
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fUtlon  ItfC-said  hoepitol  ud  •tuted  to  Lanrd, 

MIscussippi,  to  aootber  bosirftsl,  to  bare  his 
said  wound  treated  by  skilled  and  ctHnpetent 
pbyaicians  and  sqrseona,  but  became  delirious 
on  tbe  vray  and  could  not  reach  aaid  hospital 
«t  Laurel  without  the  aid  and  assistance  of  oth- 
m,  all  of  whidi  time  deceaMd  was  sufferius; 
intense  pain  and  agony,  caused  by  tiie  acts  of 
the  defendants  herdn  as  aforasalo. 

"PlaiatiEfs  allege  that  on  account  of  the  care- 
leas,  reckless,  wanton,  and  gross  negligence  of 
the  defendants,  each  and  all  of  them,  aa  afote- 
•aid,  and  the  willful,  hard-hearted,  and  mali- 
cious malmnctfce  of  the  defendants  as  afiwe- 
said,  and  their  wanton  breach  of  duty  and  legal 
obligation  to  deceased,  in  their  said  failure  to 

Sroperly  treat  said  wound,  as  it  was  their  legal 
nty  to  so  do,  OT  to  dress  same  and  dean  said 
wound,  and  to  remore  tiie  shotfrun  packing  and 
parts  of  torn  clothing  blown  into  his  body  and 
arm  by  said  shotgun,  at  the  time  he  was  so 
wounded,  causing  thereby  septlcBmia  and  patre- 
faction  in  said  wound,  which  caused  tetanus  to 
set  np  in  same,  from  which  the  aaid  Lonnie 
Owens,,  hnsband  and  father  of  plaintiffs,  died 
In  a  very  short  time,  in  great  pain  and  ag(^. 
"Plaintiffs  allege  that  said  Hattieaburg  Hos- 

Sttal  is  maintained  and  keipt  in  existence  by 
le  det^dant  Qulf  &  Ship  Island  Railroad  Com- 
Swny,  and  to  do  thla  said  railroad  company, 
without  authority  from  its  employes,  deducts 
monthly,  from  each  of  its  great  number  of  em- 
ployes, oO  cents,  75  cents,  and  $1.25  for  hos- 
pital purposes,  and  through  its  auditor  turns 
said  amount  of  deduction  over  to  said  Hattiea- 
burg Hospital  to  maintain  same,  for  the  use  and 
bene6t  of  the  defendant  Gulf  &  Ship  Island 
Bailroad  Company. 

"Plaintiffs  further  allege  that  said  gunshot 
wound  was  not  a  fatal  wound,  and  that  deceased 
did  not  die  from  the  same,  but  died  purely  from 
the  neglect  of  the  defendants  as  aforesaid  ;  that 
had  deceased  been  treated  with  skillful  medical 
and  sui^cal  treatment,  as  he  was  then  and 
there  entitled  to,  his  said  wound  would  have 
promptly  recovered,  but  that  he  was  not  given 
medical  treatment,  surgical  treatment,  or  any 
other  kind  of  treatment  necessary  for  his  recov- 
ery; that  defendants,  eadi  and  all  of  them, 
knew  or  could  have  known  by  due  diligence  that 
deceased  greatly  needed  skilltol  medical  and  sur- 
gical  attention  and  treatmait,and  defendants  and 
eAch  of  them  weU  knew,  or  could  have  known  by 
the  slightest  degree  of  diligence,  that  without 
suc^  treatmrait  death  would  be  the  result 

"Plaintiffs  allege,  farther,  that  the  said  death 
of  their  ht»band  and  father  was  a  great  strain 
on  them,  both  mentally  and  phyidcally,  and 
that  they  lost  their  husband  and  father,  his 
companionship,  pleasure,  and  support  for  life ; 
that  he  was  a  young  man,  29  years  of  age,  and 
had  a  Icmg  life  of  expectancy  before  him,  and 
a  long  companionship  with  plaintiffs ;  and  that 
he  left  at  his  death  these  three  small  children 
without  support  and  protection,  to  plaintiffs' 
very  great  injury  and  damage,  in  the  sum  of 
fifty_tbousand  dollars. 

"Wherefore  plaintiffs  sue,  and  demand 
ment  against  said  defendants  for  said  sum  of 
ty  thousand  dollars  and  all  crmt." 

This  first  count  gives  a  pretty  clear  Idea 
as  to  tbe  grounds  upon  which  the  plaintiffs 
base  thdr  demand,  and  does  not  differ  wide- 
ly from  the  other  three  counts  of  the  amend- 
ed declaratloo.  The  defendants  demurred 
to  tbe  amended  declarattcm,  and  as  grounds 
for  their  demurrer  assigned  the  following: 

"First.  Because  the  amended  declaration 
charges  no  cause  of  action  against  either  of  the 
'defendants. 

"Second.  Because  the  amended  declaration,  in 
one  and  the  same  count,  attempts  to  chaise  ncg- 
^gence  arising  ex  contractu  and  ex  ddicto.  bi 
that  It  seeks  to  charge  tbe  defendant  Qulf  & 


Ship  Island  Bailroad  Company  with  a  breach  of 
contract,  while  tbe  other  defendants  are  sought 
to  be  charged  with  the  commission  of  a  tort 

Third.  Because,  as  between  tbe  defmdant 
Oulf  &  Ship  Island  Bailroad  Company  and  de- 
fendant Hattieshurg  Hoq^ftal  and  Dr.  T.  E. 
Ross,  the  relatioDsbip  of  master  and  servant,  or 
principal  and  agent,  does  aot  and  cannot  exist, 
and  there  Is  an  improi»er  finder  of  said  parties 
in  one  and  the  same  count 

"Fourth.  Because  said  declaration  attempts  to 
diarge  antagonist^  causes  of  action  in  <»ie  ^d 
same  count,  in  that  It  seeks  to  charge  defei^nt 
railroad  cosBpeny  with  a  violatlMi  of  a  nondele- 
gable duty,  while  Id  the  same  count  it  under- 
takes to  charge  a  tort  committed  on  the  plain- 
tifiGB*  intestate  by  the  intestate's  coservants. 

"EVth.  Because  said  declaration,  aor  either 
count  thereto  diarges  an^  concurrent  act  of 
negligence  on  the  part  ot  all  the  defendants. 

'^Sixth.  Because  said  declaration  seeks  to 
charge  the  defendant  Gulf  &  Ship  Island  Bail- 
road Company  with  cnqdfving  incompetent  serr- 
ants,  but  does  not  undertue  to  allege  any  fact 
OT  facts  constituting  incMuntsncy  on  the  part 
of  the  servant,  but  merd;  pliads  condnstoDS  of 
thepleader. 

"SevMitli.  Because  said  amended  declaration 
shows  that.  If  tbe  defendant  GaU  &  Ship  Island 
Railroad  Company  owed  plaintiffs*  intestate  any 
duty  at  all,  it  was  under  a  contract  and  that, 
if  Uie  defendants  Hattiesburg  Hospital  and  Dr. 
T.  Boss  are  liable  to  [dmratiffB  for  anything 
whatever,  it  wooM  be  tm  account  of  a  tort  com- 
mitted l<Hig  after  the  making  of  the  contract 
and  the  breach  of  the  same,  if  any  occurred,  be- 
tween plaintiffs  and  defendant  Gulf  &  Ship  Is- 
land wdboad  0(»npany,  and  each  one  would 
cuistitnte  sepsiate  action  at  law,  and  plaintiSiB. 
therefore^  cannot  combine  the  two  distinct  ae- 
tions,  one  being  against  one  defendant  the  other 
being  against  two  of  the  defendants,  in  one  and 
the  same  suit. 

"Eighth.  Because  said  declaration  specifically 
charges  that  defendants  T.  B.  Ross  and  the 
Hattiesburg  Hospital  were  agents  of  the  defend- 
ant Gulf  St  Ship  Island  Railroad  Company,  and 
attempts  to  allege  against  said  defendants  T.  E. 
Ross  and  Hattksburg  Hospital  nonfeasance  in 
office,  and  does  not  charge  said  alleged  agents 
with  misfeasance,  or  active  wrongs,  and  there- 
fore said  T.  E.  Ross  and  Hattieiibui^  Hospital, 
not  b^g  diarged  with  active  wrongs,  would  not 
be  liable  to  the  plaintlfh  for  anything  under  the 
law,  as  under  the  law  they  would  only  be  liable 
to  tiieir  master,  and  not  to  third  persons,  where 
they  were  not  guilty  of  any  active  wKmg. 

"Ninth.  And  for  other  causes  to  be  assiffned 
at  the  hearing.** 

Tbe  defendanti^  demarrw  was  by  the  low- 
er court  sustained  as  to  the  Gulf  &  Ship  Is- 
land Railroad  Company  and  Dr.  T.  E.  Ross, 
and  overruled  as  to  the  Hattiesburg  Hospi- 
tal. 

J.  J.  Stabba  and  W.  U.  C<»-ley.  both  of 
ColUns,  for  ai^lants.  Tally  &  Mayson  and 
S.  E.  TraTls.  all  of  Hattleaborg,  and  Alex- 
ander ft  Alexander,  ot  Jackson,  for  appeUees. 

8TBVHNS,  3.  This  case^  as  to  tbe  de- 
fendant Gulf  ft  Ship  Island  Bailroad  Com- 
pany.  Is  ruled  bj  Baa&nan  GanUner  ft  Co. 
r.  Permeater.  lU  lOss.  818,  72  South.  2»i, 
and  the  demurrer  of  the  said  defmdant  TFas 
properly  austained. 

TlierewaB  a  misjoinder  of  defendants.  The 
cause  of  action  not  joint  and  several 
against  all  the  defendants.  McKee  t.  Krat, 
24  Miss.  131;  Board  of  Snperrlaota  t.  JmeB* 
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m  Ulss.  602,  00  Soath.  65S.   This  rendered 
tbe  ameaded  dedarattoo  subject  to  demur- 
rer of  tbe  dtfendanta  Boss  and  HatUeiA»nrg 
Hospital. 
Afbrmed. 


EMINENT  HODSEHOLD  OP  COLUMBIA 
WOODMEN  T.  BAMSEY.   (f^o.  S026S.) 

(Sopreme  Coart  oi  Wa^aAv^  DirlBion  A. 
June  24,  1»1&) 

1.  IiracBAiTCB  «8»S15(2>— Mtitvai,  BuranT 

IMSUKAHGI— FUU.  AS  TO  USB  OT  DBUGS— Dx- 
KUSBEB. 

Where  plea  of  a  benefit  society  stated  its 
member  took  chloral  bydrate  or  a  narcotic 
merely  aa  medidaek  not  charging  he  bad  tbe 
dmi  habit,  whidi  nnder  tbe  conetitation  and  by- 
laws was  cause  for  suspension  or  denial  of  rein- 
statement, tbe  beneficiary's  demurrer  to  plea 
via  properly  sustained. 

1  InsuBANCB  «S3>80B(1)— MuTUAX.  BrarEirr 

IXBDKANOE— PBSUATUBirr      OT  SUIT— B^X- 

HAUgrnON  OT  Remediss. 
Where  beneficiary  made  due  proof  of  death 
to  benefit  society,  and  opportunity  was  given  it 
to  settle,  niit  was  not  prematarely  broiuht  be- 
cause the  beneficiary  had  not  exhausted  all  rem- 
edies in  the  society,  as  provided  by  its  lava,  ocm- 
trary  to  public  policy  so  far  as  providing  for 
more  titan  was  done. 

3.  BviDE^vcE  ^s>ll7  —  Pbblikiwabt  Pboos" 
Showing  ADiassiBZi.nT— Necessitt. 

Testimony  of  doctors  who  treated  deceased 
member  of  defendant  benefit  society  was  pnv- 
a\j  ezdnded  where  application  for  insurance, 
eiDt^sly  waiving  privilege  otherwise  renderine 
testimmiy  inoompetent,  had  not  been  introduced 
or  referred  to^ 

4.  IlTStTBANCB  ^761  —  McrUAI,  BXITBnT 
IkSUURCE  —  ItKFBESBNTATIOn  OB  WaB- 
8ANIT. 

If  member  ot  benefit  sodetv  applying  for 
rrinstatement  warranted  he  was  In  sound  beami 
when  he  bad  epilepsy,  his  beneficiary  cannot  re- 
efer, but  If  he  merely  represented  soundnese  of 
hf^fh,  believinir  in  good  faith  he  was  not  af- 
flicted with  epilepsy,  she  can  recover. 

5.  IiTstrBASCK  *»72&— MtrnjAL  Benefit  Ih- 

BraANGE— ConSTBtJCTION  OT  CONTBACT. 

GwitTact  of  insurance  issued  by  benefit  so- 
dety,  drafted  by  the  sode^,  wUl  be  construed 
as  a  wh(de  agamst  the  soaety  and  in  favor  of 
the  hisured. 

6.  IHSOUNO  «S»7S3(1)— MUTDAI,  BENEFIT 
InSDKAHOB— BXFBBSEHTATIOKa  OB  WaBKAN- 
TIES. 

Where  a  certificate  j^rovlded  it  should  not  be 
ctniteat^  except  for  misrepresentations  in  ap- 
plication or  health  statements,  answers  to  ques- 
tioM  ss  to  healtii  in  ai^Ucatiwis  for  insurance 
and  for  reinstatement,  member  warranting  and 
declaring  that  to  best  of  knowledge  and  belief 
lie  was  in  sound  health,  were  representatlonH, 
not  warranties. 

Appeal  from  Olrcidt  Court,  Ooplah  Coun- 
ty; D.  M.  MUler,  Judge. 

Suit  by  Mrs.  J.  W.  Bamsey  against  the 
Eminent  Hoosehold  of  Columbia  Woodmen. 
Prom  jud^ent  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

G.  U  Teat,  of  Kosciusko,  and  J.  A  Teat, 
of  Jadcson,  for  appellant.  W.  Calvin  Wells, 
of  Jat^son.  and  M.  S.  McNeil,  of  Hazlehorst, 
for  appelleew 


STKDS,  J.  The  aK>ellee,  Mrs.  J.  W.  Barn- 
s', plaintiff  In  the  drcuit  court,  Instituted 
suit  against  aiveUant  for  recovery  of  $3,000 
upcm  a  life  Insorance  policy  insuring  the 
life  of  ber  husband,  J.  W.  Ramsey,  in  whldb 
poLlcy  she  vras  the  beneficiary,  and  from  a 
verdict  and  Judgment  in  favor  of  Mrs.  Bam- 
sey this  appeal  Is  prosecuted. 

Tbe  material  facts  necessary  to  an  im- 
derstandlng  of  this  <H>lnlon  are  aa  follows: 

In  the  year  1910  Dr.  Bamsey,  a  practldnir 
physlGian  ot  Crystal  Springs,  made  written 
^Ucatton  to  the  appellant  insnrance  com- 
pany for  a  policy  of  life  Insnrance  tor  93,000. 
In  this  written  apidlcatl<Hi  appear  the  fol- 
lowing BtipulatlonB: 

"I  certify  and  warrant  that  I  am  in  sound 
bodilr  and  mental  health,  that  I  am  temperate 
and  have  no  habit,  injury,  nor  disease  that  will 
tend  to  Impair  my  health  or  shorten  my  life. 

"I  have  read  the  above  answers,  and  declare 
and  warrant  them  to  be  .true,  full,  and  com- 
plete, and  agree  that  they  ^all  be  the  basis  of 
any  covenant  that  may  be  issued  to  me.  I 
waive  for  myself  and  beneficiaries  the  privilege 
of  any  and  all  laws  t^iding  to  disqualify  any 
physician  from  testl^iDg  to  infonnaticn  obtain- 
ed in  iHTofessional  capad^." 

During  Che  rear  lftl6  Dr.  Banu^  became 
deUnquent  In  the  payment  of  his  monUdy 
does  ae  presdnnu  on  this  poUey,  and  It  was 
necessary  that  he  make  a  written  applicathm 
fm  rehutatement  In  this  ai^Ucatton  for  re- 
Instatemoit  ai^itear  the  foUowlng  averments: 

"As  a  condition  of  sane  being  accepted  and 
my  covenant  again  being  put  in  force,  I  here- 
by warrant  and  declare:   *   •  ♦ 

'*&)  To  what  extent  do  you  use  narcotics  and 
spirituous  liquors? 

"(3)  Ans.  Not  any.  •  •  • 

"I  further  warrant  and  declare  that  I  am  to 
the  best  of  my  knowledge  and  belief  In  sound 
health  and  free  from  any  and  all  symptoms  of 
dlsMse,  and  that  there  is  now  no  condition  of 
my  person,  residence,  or  occupation  tending  to 
Impair  my  health,  injure  my  constitution,  or 
shorten  my  life;  all  of  whidi  statements  t  ad- 
mit to  be  mat«^,  and  warrant  to  be  full  and 
true  as  a  basis  of  sqch  reinstatement 

"I  afree  that  this  application  for  reinstate- 
ment if  accepted  lAaU  become  and  form  a 
part  of  my  original  applieaUon  and  cove- 
nant •  ♦ 

Dr.  Bamsey  was  duly  reinstated,  and  a 
new  Insurance  policy  Issned  to  him  by  ap< 
pellant  company.  This  policy  contains  these 
material  statements: 

"In  consideration  of  the  application  for  mem- 
bership and  the  agreements,  statements,  and 
warranties  therein  contained,  the  medical  exam- 
ination, and  the  constitntion  and  by-laws,  as 
they  now  exist  or  may  be  legally  amended,  all 
of  which  are  expressly  made  a  part  of  thp  airree- 
ment  effected  by  this  covenant,  the  Eminent 
Household  of  Columbian  Woodmen  has  issued 
this  covenant  to  Worthy  Guest  John  Womack 
Ramsey.   •   ♦   • " 

Under  the  heading  "Special  Benefits  and 
Conditions"  is  this  statement: 

"(10)  This  covenant  shall  not  be  contested  ex- 
cept for  misrepresentation  in  the  application  or 
in  health  statement,  provided  this  guest  has 
complied  with  the"  conditions  o£  the  constitu- 
tion and  of  this  covenant." 


«s»nir  etlM  essaa  see 
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From  the  above  quotaUons  from  the  ap- 
pUcatlcm  and  covenant  It  will  be  seen  that 
these  applications,  constitution,  and  hy-laws 
of  the  order  are  all  made  a  part  of  the  con- 
tract of  insurance.  The  application  for  re- 
instatement is  also  aocordlng  to  its  wrltt^ 
proTlslMis  made  a  part  of  the  OTlglnal  ap- 
plication. 

In  the  oonstltutiait  and  laws  of  the  ap- 
pellant company,  oa  page  21,  paragraph,  10, 
It  Is  proTided  that  a  monber  may  be  expel- 
led "for  Intonperance,  use  of  narcotics,"  or 
"for  maktii^  false  rqiresoitatiais  In  his  ap- 
plication" for  IzisQraoca ;  on  page  S8,  1  12, 
under  the  heading  "noncontestable": 

"No  covenant  issued  shall  be  contested  except 
for  misrepreBentation  in  the  application,  or  in 
health  statements,  provided  all  conditions  of  the 
covenant  and  the  constitution  and  laws  of  the 
order  shall  have  been  faithfully  complied  with." 

On  page  41.  under  the  heading,  "Forfei- 
ture," It  Is  provided: 

That  "the  covenant  of  insurance  shall  be  void 
and  of  no  elfect"  whenever  a  guest  becomes  "in- 
temperate in  the  use  of  liquor,  or  uses  opiates, 
cocaine,  chloral,  or  other  narcotics  or  poison,  to 
such  no  pxtent  as  to  Impair  his  health.  *  •  * 
or  if  representationa  in  the  apidication  upon 
the  faith  of  which  the  covenant  was  issued  shall 
be  found  untrue," 

On  pai;e  45,  nnder  the  beading  "Reinstate- 
ment," In  paragraph  1,  It  is  provided  that 
any  suspended  guest  for  n«ipayment  of  dues 
who  Is  in  good  health  and  not  addicted  to 
the  excessive  use  of  intoxicants  or  narcotics 
may  be  restored  to  membership. 

Paragraph  2.  page  46,  provides  for  the  pay- 
ment of  his  dues,  and  that  he  shall  deliver 
to  the  worthy  secretary  a  written  statement 
and  warranty  certified  by  the  secretary  that 
he  Is  in  good  health  and  not  addicted  to  ex- 
cessive use  of  Intoxicants  or  narcotics,  as  a 
condltiOD  precedent  to  reinstatement 

The  defendant  In  the  lower  court  filed  a 
^>eclal  plea  stating  that  under  certain  para- 
graphs of  the  constitution  referred  to  in  this 
opinion  the  Insured  had  been  suspended,  and 
In  his  application  for  reinstatement,  in  re- 
ply to  the  auestlon,  "To  what  extent  do  you 
use  narcotics  and  splrltnous  liquors?"  he 
answered,  "Not  any,"  "well  knowing  at  the 
time  said  answer  to  be  untrue  and  mislead- 
ing, and  that  he,  the  said  J.  W.  Ramsey,  did 
use  narcotics,  to  wit,  chloral,  and  had  so 
used  said  narcotic  from  time  to  time  prior 
thereto  as  a  remedy  for  epilepsy,"  that  this 
was  a  false  warranty  In  the  application  for 
reinstatement,  and  that  the  Insurance  con* 
tract  for  this  reason  is  void.  A  demurrer 
was  Interposed  and  by  the  court  sustained  to 
this  plea. 

Another  special  plea  was  filed  by  defendant 
alleging  that  under  the  provisions  of  the  by- 
laws and  constitution  of  the  order  (which 
provision  Is  as  follows) : 

"No  guest  of  this  eociety  and  no  beneficiary 
under  any  covenant  issued  thereby  shall  resort 
to  the  courts  or  Institute  legal  proopedings  of 
any  kind  for  the  assertion  or  adjudication  of 
any  rights  claimed,  either  as  guest  or  bene- 


ficiary, until  the  matter  in  controversy  shall 
have  bten  first  submitted  to  the  order  for  de- 
dsioo.** 

Tbta  section  2  provides,  Ifflefly,  that  a  bene- 
ficiary shall  submit  her  claim  to  the  order, 
and  if  It  Is  declined  she  has  a  right  to  ap- 
peal ttom  that  dedalon  to  the  execntlTe  com- 
mittee, and  fnnn  their  decision  to  the  em- 
inent coundl,  and  from  their  dedaion  to  the 
Bmioent  Housdiold.  It  la  only  after  a  ded- 
sioa  of  the  Eminent  Honsehtrid  that  she  has 
a  right  to  bring  legal  proceedings  under  this 
section.  Her  replication  was  filed  to  this  plea 
in  which  It  was  denied  that  the  plaintiff  did 
not  have  a  right  to  bring  this  suit  before 
exhausting  all  of  her  remedies  by  appeal  In 
the  order  as  above  set  out 
'  The  testimony  in  the  case  showed  that  the 
Insured,  Dr.  J.  W.  Ramsey,  previous  to  and 
at  the  time  of  the  application  for  reinstate- 
ment, at  Irregular  times,  suffered  from  spells 
of  unconsciousness,  or  fainting  spells,  vary- 
ing In  length  from  a  few  seconds  to  a  few 
minutes.  Sometimes  he  would  have  these 
spells  with  an  Interval  of  several  days  apart, 
and  again  several  months  would  elapse  be- 
tween them.  On  some  occasions,  while  stand- 
ing on  the  street,  he  would  fall  down  and 
have  to  be  carried  to  his  office.  At  other 
times  these  spells  were  very  light,  and  it  is 
doubtfnl  whether  or  not  he  lost  ocmsdons- 
ness.  He  would  recover  within  a  few  min- 
utes and  apparently  be  all  right  One  or  two 
physicians  teatlfled  in  the  case  that  tb^  bad 
seen  him  in  one  or  two  of  these  qvells,  and 
that  it  was  a  mild  f<^m  o£  epilqtsy.  termed 
by  one  of  them  "petit  maL" 

The  testimony  shows  that  I^.  Ramsey  was 
a  very  active  practitl<mer  of  medicine  nojo 
the  time  of  his  fatal  Illness.  A  druggist  m 
the  bac^  of  whose  store  Dr.  Bams^  had  his 
office,  who  had  seen  him  in  several  of  these 
speUs,  testified  that  Dr.  Ramsey  spoke  of 
them  as  being  a  slight  nervous  affection. 
This  druggist  also  testified  that  he  had  seen 
Dr.  Ramsey  take  a  tatdespoonful  of  a  mixture 
of  chloral  hydrate  after  oae  of  these  spells, 
and  was  told  by  the  doctor  that  be  took  this 
mixture  for  these  spells.  As  above  stated, 
these  v>ell8  were  at  very  irregular  Intervals 
and  of  very  short  duration,  and  the  testi- 
mony shows  that  they  in  no  way  incapaci- 
tated Dr.  Ramsey  from  the  active  practice  of 
his  profession  as  physician.  Four  or  five 
days  before  his  death  he  was  found  on  a 
sof^  In  his  oBlce  In  a  profound  sleep  or  coma 
from  which  be  never  regained  consciousness. 

After  his  death  the  beneficiary  presented 
her  proofs  of  loss  to  the  order.  Among  these 
proofs  was  a  statement  of  Dr.  Jones,  who  tes- 
tified In  the  case.  This  statement  was  Intro- 
duced In  evidence.  In  It  the  Immediate  cause 
of  the  death  is  said  to  have  been  coma.  In 
answer  to  a  question  aa  to  what  all  of  the 
material  facts  relating  to  the  sickness  and 
death  wer^  Dr.  Jones  answered  aa  A^llows: 
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■^e  iM  said  to  liaTA  taken  chloral  hyar&te. 
Tim  mvporitim  !•  that  h«  took  an  OTerdoae  at 
this  time.** 

Dr.  Jones  and  all  other  pbysldiuiB  wJio  at- 
tended Dr.  Bamser  durlns  bia  laat  Illness 
were  not  permitted  to  testify  what  In  their 
opinion  was  the  cause  of  hla  death.  After 
tbls  testimony  had  been  excluded  by  the 
court,  the  original  application  for  insurance 
was  Introduced  In  evidence. 

[1]  The  first  alleged  error  by  the  ai^>tilant 
In  this  conrt  is  that  tbe  demurrer  should  not 
hare  been  sustained  to  tbe  second  special 
plea,  in  which  It  la  alleged  that  Dr.  Banuey 
used  narcotics,  to  wit,  chloral,  and  had  used 
this  narcotic  from  time  to  time  as  a  remedy 
for  ei^lepsy.  It  is  contended  that  Dr.  Ram- 
sey's answer  to  this  question  la  .a  warranty, 
and  not  a  representation.  From  an  exam- 
ination of  the  constitution  and  by-laws  of 
this  order  It  will  he  seen  that  a  member 
would  be  suspended,  or  would  not  be  reinstat- 
ed, who  was  addicted  to  the  eicesslTe  use  of 
narcotics — In  other  words,  had  formed  a  hab- 
it <tf  using  a  narcotic.  The  question  and  an- 
swer in  the  application  for  reinstatement  did 
not  comply  with  the  constitution  and  laws  of 
the  order.  In  that  It  did  not  ask  whether  or 
not  he  was  addicted  to  the  exc^ive  use  of 
a  narcotic,  or.  In  other  words,  whether  or 
not  he  bad  the  drug  habit  Is  the  sum 

and  substance  of  what  the  c<mstltnti(m  and 
laws  of  the  order  meant.  That  plea  states 
that  he  took  chloral  hydrate  or  a  narcotic 
merely  as  a  medicine.  It  does  not  charge 
that  he  had  the  drug  habit  For  thla  rea- 
son the  demurrer  was  properly  sustained. 
1  Bacon  on  Life  and  Accident  Insurance,  i 
2S5;  Insurance  Go.  t.  Cato,  113  Miss.  296,  71 
Sonth.  114. 

[2J  The  conrt  Instructed  the  Jury  that  the 
suit  was  not  prematurely  brought;  In  other 
words,  that  the  benefldary  did  not  have  to 
exhanst  all  of  h^  remedies  by  appeal  In  the 
order  as  provided  by  the  laws  of  the  order. 
Due  ptoots  of  the  death  ot  the  Insured  were 
made  tx>  tbe  aM>dlftiit  company,  and  an  op- 
portunity was  glTen  U  to  comply  vltb  titie 
terms  itf  tbe  vvHJey  and  s^e  wltb  the  bane- 
fldary.  TbJa  !■  all  that  tbe  appellant  com- 
pany is  oititled  to.  By  d<dng  tbls  demand 
was  made  npcm  tbe  company  to  s^tle  under 
Gia  terms  ot  the  p(dlcy,  and  its  cradoct  was 
a  refusal  to  do  aa  Any  proTisirau  in  the 
laws  at  tbe  company  loorldlnc  for  more 
than  ttdfl  would  be  contrary  to  public  poiXcj 
and  an  attempt  to  dqtrire  tbe  courts  ct  their 
Inrladlctloii. 

Practical]^  tlie  same  qnestlcMi  was  present- 
ed and  decided  this  court  In  tbe  case  of 
Indepaident  Order  of  the  Sons  &  Daughters 
of  Jacob  of  America  v.  Aanm  W.  Wilkes,  98 
Miss.  179,  53  South.  40S,  52  I*  R.  A.  (N.  S.) 
817.  In  that  case  Wilkes  sued  the  order  for 
damages  before  exhausting  his  remedies  by 
appeal  as  provided  by  the  laws  of  the  order. 
The  court  decided  It  iraa  not  necessary  'for 
70  SC.— 23 


him  to  ^lanst  bis  rigbts  within  tt»  wder. 

In  that  case  the  conrt  said: 

"The  courts  will  take  bold  of  and  protect  per- 
sonal and  property  rights  in  whatever  way  It 
may  be  sought  to  dlaregard  them." 

.  See,  also,  Kelly,  Adm'x,  v.  Trimont  Lodge, 
154  N.  C.  97,  69  S.  E.  701,  52  L.  B.  A.  (N.  S.) 
823,  with  note  thereto. 

[S]  Appellant  contends  that  tbe  testimony 
of  the  doctors  who  treated  the  deceased  dur- 
ing his  last  Illness  should  have  been  admit- 
ted, because  the  application  for  insurance  ex- 
pressly waives  the  privil^e  which  would  oth- 
erwise render  this  testimony  incompetent 
At  tbe  time  the  testim<my  of  these  physi- 
cians was  offered  by  the  defendant  In  tbe 
court  bdow,  the  explication  lud  not  been  of- 
fered in  testimony.  Nether  was  It  stated  by 
counsd  that  this  testlnumy  would  be  made 
competent  by  the  Introduction  of  this  waiver. 
The  court  therefore  ruled  ccnrectly,  and  ex- 
cluded this  testimony.  At  a  later  period  tn 
the  trial  the  application  was  introduced  in 
testinumy,  but  tbe  defendant  did  not  offer  to 
reintroduce  these  physlciaha.  A  peremptory 
Instmctlon  was  refused  tbe  defendant 

[4]  On  behalf  of  the  plaintlfr  the  court  In- 
structed the  jury  that,  even  if  they  believed 
from  the  evldenoe  that  the  deceased  at  the 
time  lie  signed  tbe  certificate  of  reinstate- 
ment was  afOicted  with  the  disease  of  epilep- 
sy, yet  if  they  believed  from  the  evldoice 
that  to  tbe  beet  of  bis  knowledge  and  belief 
he  believed  he  was  in  sound  health  and  not 
afflicted  with  epilepsy,  they  should  return  a 
verdict  for  the  plaintiff.  It  is  contended  by 
the  api>ellee  tliat,  under  the  terms  and  condi- 
tions of  the  insurance  policy,  tbe  constitu-' 
tioa  and  laws  of  the  order,  and  the  questions 
and  answers  In  the  applications,  these  an- 
swers are  representations.  Appellant  con- 
tends, on  the  other  hand,  that  the  answers 
are  warranties.  If  the  answers  are  warran- 
ties, then  the  appellant  would  have  been  en- 
titled to  a  [peremptory  instruction.  On  the 
other  hand,  if  they  are  representations,  the 
question  should  have  been  dubmltted  to  the 
Jury,  and  the  instructlcai  given  for  plaintiff 
was  correct 

[1,1]  We  have  quoted  In  detail  from  the 
applications,  the  laws  of  the  order,  and  the 
policy.  It  is  to  be  noted  that  In  the  appli- 
cation and  in  the  application  for  reinstate- 
ment these  answers  are  In  some  places  refer- 
red to  as  warranties.  In  the  application  for 
reinstatement  the  deceased  "warranted  and 
declared  that  to  the  best  of  his  knowledge 
and  belief  be  was  in  sound  health."  A  war- 
ranty must  be  literally  true^  and  it  makes  no 
difference  whether  or  not  it  is  believed  to 
be  true  by  tlie  declarant;  while  a  representa- 
tion must  only  be  believed,  to  be  true  1^  the 
declarant 

The  statement  above  quoted  that  "to  the 
best  of  his  knowledge  and  belief  he  is  In  sound 
health"  seems  to  refer  to  a  represeotation  in- 
stead ot  a  warranty ;  while  the  first  part  of 
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the  statement  says  be  warrants  and  declares 
these  &cts. 

We  And  In  the  laws  ot  the  order  certain 
statements  r^erring  to  misrepresentations  of 
the  Insared  and  the  penalty  therefor.  TbB 
Important  factor,  however,  In  the  case  Is 
lt«n  10  of  the  poller,  which  expressly  pro- 
vides that: 

"This  covenant  shall  not  be  contested  except 

for  miBrepresentations  in  the  application  or 
health  Btatements,  provided  this  guest  has  com- 
plied with  Che  conditioDB  of  the  constitution 'and 
this  covenaQt." 

It  is  to  be  borne  In  mind  that  the  constlta- 
tlon,  aEvllcatlon,  and  policy  or  covenant  were 
all  drafted  by  the  appellant  company ;  that 
men  w^l  understandins  the  difference  be- 
tween warranties  and  representations  pre* 
pared  these  documents.  If  they  had  intend- 
ed that  the  policy  oould  be  contested  for  false 
warranties,  they  would  have  said  so.  In- 
stead of  that,  the  policy  provides  that  It 
shall  not  ue  contested  ezo^t  tor  mlar^v^ 
sentatioDs. 

Construing  all  of  these  documents  as  a 
whole  against  the  Insurer  and  In  favor  of  the 
Insured,  we  hold  that  the  answers  to  the 
questions  in  the  ai^licatlon  for  Insurance 
and  In  the  application  for  reinstatement  are 
r^resentations,  and  not  vrarranties,  and  that 
the  case  was  properly  submitted  to  the  Jury. 
Insurance  Co.  v.  Swords,  109  Miss.  635,  68 
South.  920;  Insurance  Co.  t.  Elmore,  111 
Miss.  137.  71  South.  305;  1  Bacon  Ufa  and 
Accld«it  Insurance,  |  288. 

Affirmed. 


CAMPBELL  V.  STATE.   (8  Div.  133.> 

(Suprnne  Court  of  Alabama.    June  6,  1918.) 

CaiMiNAL  Law  <s=»1179  —  Cebtiobabi  —  Timb 
FOB  Filing  Petition— Rttle  or  Conar. 
Petiticm  far  certiorari  to  Court  of  Appeals 
to  review  judKment  affirming  conviction,  not 
filed  within  15  days  after  Court  of  Appeals  over- 
ruled petitioner's  application  for  rehetiring,  as 
required  by  Supreme  Court  practice  rule  No. 
42  (77  South,  vii),  will  be  dismissed. 

Certiorari  to  Court  of  Appeals. 

J,  J.  Campt>ell  was  convicted  of  keeping 
intoxicating  liquors  for  sale  or  other  unlaw- 
ful disposition,  the  Judgment  was  affirmed 
by  the  Court  ot  Appeals  (78  South'.  716),  and 
he  petttlcms  for  certtorBil  Fetttlim  dl»- 
mlssed. 

Bouldln  &  T^mberly,  of  Scottsboro,  for  ap* 
pellant  F.  Loyd  Tate,  Atty.  Oct.,  for  the 
8tat& 

McOTiBLLAN,  J.  Petition  of  J.  3.  Camp- 
bell for  certiorari  to  Court  Appeala,  to 
review  and  revise  the  Judgmmt  ot  said  cause 
rendered  in  the  appeal  of  Campbell  v.  State. 
78  South.  Tlfi.  The  petition  was  dismissed 
under  rule  42,  Suprraie  Court  Practice  (77 
South,  vll),  as  it  was  filed  more  than  15 
days  after  the  Court  of  Ajnteals  had  overrul- 
ed petltlMier^B  apidicatlm  for  a  rehearing. 


MeLAUGHLm  t.  UcLAVOHUN. 
(«  JWt.  7201) 
(Supreme  Court  of  Alabama.    Jnne  20, 

1.  DlVOBCC  ^3326— FOBEIGII  Decbee. 

A  foreign  divorce  ia  i»wnmptivdy  legal  aad 
binding  on  the  iMrties  thereto. 

2.  DowEB  ^952— Bab— DivoBCE. 

A  wife  divorced  a  vinculo  cannot  under  any 
circumstances  claim  dower  after  death  of  her 
husband;  sudi  right  Mag  expressly  endndad 
by  Code  1007.  f  8816. 

3.  DowEB  «»2  —  Bab  —  FoBEiQH  Divobce  — 
What  Law  Govehns. 

A  foreign  divorce  from  the  bonds  of  matri- 
mony bars  tile  wife's  dower,  unless  proserved  by 
the  lex  rei  sitn. 

Appeal  from  Circuit  Court,  Jeflwson  Goaa- 
ty ;  Hugh  A.  Loc^e,  Judge. 

Bill  by  Mrs.  Clara  McLaughlin  against 
Lizzie  M.  McLaughlin.  From  a  decree  for 
defendant,  complainant  appeals.  Affirmed. 

W.  H.  Anderacoi,  of  Blnnin^am.  for  ap- 
pellant Frank  S.  WUte  ft  Sws,  of  Birmlng- 
luun,  for  an^llee. 

ANDERSON,  C.  J.  This  blQ  Is  filed  by  the 
ccMuplalnant,  a  fonaev  wife,  to  oiforce  dower 
against  the  lands  at  her  late  husband  now 
deceased.  The  bill  sets  out  a  decree  pant- 
ing the  ccanplalnant  a  divorce  by  the  Illinois 
court,  a  state  in  which  she  VU  ibea  and 
Is  now  a  resident,  and  seeks  to  sut^ect  to 
her  claim  of  dower  lands  owned  1^  her  said 
husband  altnated  In  Alabama  which  was  the 
resid«ice  of  said  decedoit. 

li}  Tbe  validity  of  the  divorce  Is  not  ques- 
tloned  by  the  complainant,  and  presumptive- 
ly it  will  be  regarded  as  legal  and  binding 
on  the  parties  thereto.  Thonipaop  v.  Thomp- 
son, 91  Ala.  691,  8  South.  419,  11  U  R.  A. 
443 ;  Thompson  r.  State,  28  Ala.  20 ;  McFad- 
dln  V.  McFaddln,  134  Ala.  337,  32  South.  719. 
Therefore,  according  the  decree  the  weight 
to  which  It  is  entitled.  It  operated  to  dis- 
solve the  bonds  of  matrioKHiy  between  the 
parties  long  before  the  death  of  the  husband. 

[2]  SecUou  3816  of  the  Code  of  1907  says: 

"3&L6.  A  divorce  from  the  IxMids  of  matri- 
mony bars  the  wife  of  her  dower,  and  of  any 
distributive  ahars  la  the  pencmal  estate  of  her 
husband." 

TbiB  statute  Is  now  mndi  twoader  than  It 
was  when  considered  In  the  cues  of  Wil- 
liams T.  Hale,  71  Ala.  8S,  and  Hinsoo  t. 
Bush,  84  Ala.  868,  4  South.  410,  wherein  the 
framer  was  overruled  by  the  lattw;  the 
same  having  been  changed  as  brought  into 
the  Code  ot  1896,  so  as  to  ai^ly  to  all  di- 
vorces from  tbe  bonds  of  lAatrlmwy  regard- 
less  of  Uie  ground  nprat  which  they  were  ob- 
tained. We  therefore  hold  t^t  a  divorced 
wife  a  vinculo  cannot  under  any  drcum- 
stanoes  claim  dower  at  the  death  <it  ber 
husband.  Chamboredim  t.  Fayet,  176  Ala. 
211,  B7  South.  845. 

[3]  The  appellant  contends,  however,  that 
the  decree  of  the  lUlnols  court  should  be 
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ttk«i  In  Ifa  eatMtft  and  that,  u  tt  ez- 
IH«88ly  preserred  the  dower  right  ct  the  ap> 
pellant,  thla  «mrt  shoald  give  fall  faith  and 
credit  to  same  by  oifondng  It  In  this  stat& 
Whether  or  not  the  preserraUon  of  this  rluht 
was  warranted  by  the  laws  of  Illinois,  we 
are  not  concerned,  though  conceding  such  to 
be  the  case,  we  ttilnk  tUat  pwtlon  of  the 
decree  has  no  sndi  extraterritorial  jnrladlc- 
tkb  as  would  bind  Oils  conrt  in  extending 
or  abrogating  onr  atatntes  r^atlre  to  dower 
or  the  transmission  of  real  estate  gmerally. 
A  dlToree  tarn  the  bcmds  ct  matrlnuj&y  bars 
the  wife's  dower,  unless  preserved  by  the 
lex  ret  sitae.  Barrett  r.  FaXOas,  111  XT.  S. 
G23,  4  Sia».  Ot  698,  28  U  Ed.  606.  The 
Alabama  statnte  not  only  does  not  preserve 
dower  in  sucb  a  case,  bat  expressly  excludes 
the  right  to  take,  and  we  must  apply  our 
own  law  In  dealing  with  same.  Van  Cleaf 
T.  Bnrna,  133  N.  T.  640.  30  N.  661,  16 
L.  R.  A.  542,  and  note ;  14  Cyc.  ;  Proctor 
T.  Proctor.  216  111.  276.  74  N.  E.  146,  69  U 
R.  A.  673,  106  Am.  St  Rep.  168,  2  Aim.  Oaa 
819;  FaU  t.  Eastln,  216  U.  S.  1,  30  Sup. 
Ct  3,  54  I*  Ed.  65,  23  L.  R.  A.  (N.  S.)  924, 
17  Ann.  Gas.  858,  and  note  page  868. 

The  trial  court  did  not  err  In  sustaining 
the  demurrer  to  the  bill,  and  the  decree  is 
affirmed. 

Affirmed. 

MATFIEU),  SOMDRVILZiE.  and  THOM- 
AS, 3J^  ocHMmr. 


DOE  «r  dcm.  WINDSOR  BEAIAT  CO.  T. 
ITINNEGAN.   (6  Div.  7280 

(SopKine  Court  of  Alabama.    May  10,  1918. 
Beheazing  Denied  June  6^  1918.) 

1.  Niw  moAi.  «=>102(9)— Newlt  DiscoTEBsn 

EviDBIfCE— FiJXUBB  TO  pRODUCB  AT  TBIAI<— 

Fact  op  BfARBiAOK  at  Tiin  or  Exacunoif 
or  Deeo. 

Where  defoidant  recovered  Judsment,  after 
testifying  thut  riie  was  married  at  time  of  ez- 
ttnti<m  of  deed  and  after  court'e  cbane  that  in- 
Bnch  event  deed  was  invalid,  plaintiff  was  en- 
titled to  new  trial  npon  newly  discovered  evl- 
d«ice  D«atlviag  fact  of  such  marriage,  where 
deed  to  a«endant,  ekecoted  on  day  of  execution 
o(  Conner  deed,  having  been  in  defendant's  nmid- 
n  name,  and  sale  proceedings  having  treated 
h«r  aa  single,  plaintiff  had  no  reaaim  to  antici- 
pate such  evidmce. 

2.  Kew  Tbiax.  «a»106— Newlt  DnooTEBiD 

EVIDKRCK— MATEBIAUTT. 

Where  court  charged  jury  that  deed  was  In-, 
valid  if  defendant  was  married  at  time  of  ex- 
ecution, and  d^endant  testified  to  having  been 
married  at  each  time,  evidence  dlscorered  after 
Ind^ent  for  defendiut,  and  which  negatived 
ua  of  marriage,  was  material. 

A]K>eal  from  Circuit  Ck>urt,  Jefferson 
County;  C.  B.  Smith.  Judge. 

Action  1^  John  Doe.  on  the  demise  of  the 
Windsor  Realty  Company,  against  Mary  B. 
Fhmegan.  Judgment  for  defendant,  and 
[dalntiff  appeals.  Reversed  and  remanded. 

^aFor  oOmt 


Tomey  Johnston  and  W.  B»  C.  Cocfee,  both 
irf  Birmingham,  for  appellant  Harsh,  Harsh 
ft  Harsh  and  W.  J.  Slaughter,  all  of  Biimlng- 
ham,  for  appellee. 

ANDEB80N,  O.  J.  The  defendant  teeti- 
fled  that  at  the  date  of  the  claimed  execu- 
tion of  the  deed  to  SmtthKm  she  was  a  mar* 
lied  woman,  having  married  one  Flnnecan  at 
Manm,  Qa.,  In  iS«t  latter  part  of  1886;  that 
"he  waa  a  Gath<^  and  the  Catholic  priest 
married  us  In  tiw  OatboUc  Churcli."  She 
fluthsr  said: 

"I  was  not  living  at  Maoon  at  the  time;  1 
went  tiiere  and  staged  there  a  short  time.  I 
met  Mr.  Finnegan  there  at  a  boarding  bouse; 
he  had  a  contract  there,  and  couldn't  get  away, 
and  I  went  to  him,  and  we  got  married  by  the 
priesL  I  had  met  aim  bare;  Birmingham  was 
hia  home.** 

The  trial  court  charged  the  Jury,  In  effect, 
that  If  the  defendant  was  a  married  woman 
■when  she  executed  the  deed  to  Smlthson,  If 
she  did  do  bo.  It  was  invalid  as  a  convey- 
ance, unless  the  proof  showed  that  nnnegan 
had  abandoned  her  or  was  insane,  l^e  plain- 
tiff made  a  motion  for  a  new  trial,  and, 
among  other  grounds,  because  of  newly  dis- 
covered evidence,  and  produced  affidavits 
showing  due  diligence.,  etc.,  and  negativing 
sucb  a  marriage  as  testified  to  the  defend- 
ant, by  the  record  of  marriages  of  tbe  only 
Catholic  Chur<di  in  Alaoon,  Ga.,  as  well  as  the 
record  of  marriage  licensee  In  the  court  of 
ordinary. 

[1]  The  plaintiff  had  no  right  to  anticipate 
that  the  defendant  would  swear  that  she  was 
married,  and  that  her  name  was  Finnegan. 
and  not  Mills,  when  tSie  deed  was  executed 
to  Smithaon*  as  the  prooeedlngs  for  the  sale 
of  the  land  treated  her  as  Mills,  and  the  deed 
from  the  commissioners  was  to  her  as  Mills, 
and  was  executed  on  the  same  day  as  the 
one  made  by  her  to  Simltlunn.  It  is  tiusre- 
fore  evident  tiuU  the  plaintiff  did  not  antici- 
pate this  evldeno^  and  that  the  facts  eon- 
tndldlng  the  d^!endant  on  this  point  were 
not  known  at  the  time  of  the  trial,  and  that 
there  was  no  reason  to  expect  the 'existence 
of  same  at  ttte  tinie.  Cox  v.  Mobile  &  Oirard 
R.  R.,  44  Ala.  611;  29  Gyc.  896 ;  Knowles  v. 
Northrop^  6S  Oosa.  869,  4  AtL  269 ;  Griffin  v. 
American  Cosl  Co.,  70  W.  Ta.  686,  84  S.  B. 
621,  L.  R.  A.  1915F,  803. 

[2]  This  evidence  was  material,  as  we  oan- 
not  say  that  the  Jury  fotmd  for  the  defendant 
upon  some  other  theory,  for,  while  the  de- 
fwdant  d^ed  the  execntim  of  the  deed  to 
Smlthson.  this  testimony  was  contradicted 
by  the  great  weight  of  the  evidence.  The 
newly  discovered  evidence  in  question  bore 
directly,  and  not  collaterally,  upon  the  mar- 
riage, and  differentiates  this  case  from  the 
case  of  Brown  v.  Brown.  76  South.  912. 
There  the  newly  discovered  evidence  rested 
to  the  date  of  a  storm,  which  had  been  pre- 
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Tlously  referred  to  as  fixing  the  date  of  the 
blrtbf  of  the  person,  aad  which  bore  collater* 
ally,  and  not  directly,  vtgoa.  tha  age  of  the 

peraon. 

The  trial  court  erred  In  not  granting  a 
new  trial,  and  the  Judgment  Is  reversed,  and 
Uw  cause  Is  ronanded. 

Reversed  and  remanded. 

McCOUiEaJf.  BAmS,  and  QARDMEJEt. 
JJ.,  ooncnr. 


BARDESCAN  et  aL  t.  HABDEBfAN. 
HARDEMAN  v.  HARDEMAN  et  aL 
(3  Dir.  860»  SBOa.) 
(Supreme  Court  of  Alsbama.    June  6,  1818.) 

1.  ElECtJTOBS      AKD      AslCHf  IBTaATOBS  ^=9 

1S8(1)— SiXB    or    I^uid-Cbutxoh  ok 

POWEB. 

No  precise  form  of  vords  in  a  will  is  neces- 
sary  to  authorise  an  ezecutw  to  sell  land;  it 
being  sufficiait  that  the  intention  to  confer  the 
power  is  apparent. 

2.  WiUM  «s>614(l)  —  OoNSTBUCTion  —  Lot 
Estate. 

A  devise  "I  will  and  direct  that  my  wife,  as 
long  as  she  remains  single,  and  my  three  <mil- 
dren,  shall  share  and  share  alike,"  gave  the 
wife  a  one-fourth  interest  for  the  term  of  her 
widowhood,  with  remaioder  to  the  children, 
and  gave  children  a  three^fourths  vested  inter- 
est 

s.  wlxls  «s»60o(2h-fu  szuplb— powkb  ot 
Sau. 

A  devise  directing  "that  my  i(ife  as  long 
as  she  remains  single  and  m;  three  children, 
shall  share  and  share  alike^'  the  property,  or 
the  proceeds,  or  income  thereof,  with  power  of 
sale  for  the  maintenance  of  the  wife  and  difl- 
dren,  vested  a  three-fourths  Interest  In  the 
children,  and  conferred  on  them  the  remainder 
after  the  marriage  or  death  of  the  widow  in  the 
other  fourth,  all  subject  to  the  power  of  sale. 

Aiveal  from  Clrcnit  Oonrt,  Mimtgomery 
County;  OasttKi  Onnter,  Judge. 

Proceeding  between  BCTjamln  Hardeman 
and  others,  pro  ami,  and  Sara  A.  Hardeman. 
From  a  decree,  the  former  appeal,  and  the 
latter  brings  a  cross-appeaL  AfBrmed. 

Ifc  A.  Sanderson,  c€  Montgcnnery,  tor  ajf- 
pellants.  Sara  A.  Hard^nan,  pro  se^ 

The  following  Is  the  last  will  and  testa- 
ment of  Roijamln  F.  Hardeman:  . 

I  appoint  my  wife,  Sara  A.  Hardeman,  ex- 
ecutrix without  bond.    Not  required  to  report. 

I  will  and  direct  that  my  wife,  Sara  A. 
Hardeman,  aa  long  as  she  remains  single,  and 
my  three  children,  Benjamin,  Frances  Augus- 
ta, and  Sara  Hardeman,  shall  share  end  share 
alike  the  property  in .  my  name,  or  the  pro- 
ceeds or  income  therefrom.  Any  part  or  parts 
of  my  property  may  be  sold  at  any  time,  for 
the  maintenance  of  m;  wife  and  children,  or 
any  one  of  them,  or  when  otherwise  advanta- 
geous, provided  the  sale  of  same  is  solely  for 
them  or  for  their  benefit    June  25,  Witt. 

[Signed]  B.  F.  Hardeman. 

Witness: 

P.  J.  MorRfln. 
Jos.  P.  Wngner. 


SAYBE,  J.  [1]  Question  la  made  whether 
app^ee,  as  executrix  of  the  last  will  and 
testament  of  B.  F.  Hardeman,  deceased,  has 
power  under  the  will  to  sell  the  iHt>perty 
mentiimed  in  the  Wl  of  complaint  In  this 
cause.  The  general  principle  la  stated  in 
Wlnst<m  V.  Jones,  0  Ala.  560 : 

"No  precise  form  of  words  is  necessary  to 
the  creation  of  a  power;  if  the  intention  to 
confer  the  power  is  apparent,  to  enable  the  ex- 
ecutor to  ezecnte  the  trusts  of  the  will,  the 
power  wiU  be  implied." 

See  Blonitt  r.  Moon,  54  Ala.  860. 

Here'  the  will  contempIateB  a  sale  upoii 
discretion,  that  discretion,  erldoitly,  to  be  ex- 
ercised by  the  executrix.  The  impUcatton 
tbat  tbe  executrix  may  sdl  Is  muToidablek 
Auttwrltles,  supra;  Robinson  t,  RoUnson, 
106  Mei  68^  72  AU.  683,  82  U  B.  A.  (N.  &), 
note  «79,  IM  Ank  St  Reip.  S8T.  In  Walker 
T.  Murphy,  34  Ala.  001,  dted  by  appelant,  a 
pofwer  of  Bale  by  Imidicatlw  was  denied,  for 
the  reason  that  the  will  directed  that  the 
property  be  held  together  for  the  support  and 
education  of  chlldien;  and  In  WlUlams  v. 
Williams,  49  Ala.  439,  also  dted,  tbe  conrt 
refused  to  ext«id  a  general  power  of  sale  to 
lands,  the  reason  that  by  the  specific  lan- 
guage ot  his  will  testator  had  already  devis- 
ed his  lands  to  certain  of  his  children.  These 
last-named  cases  are  not  considered  as  stand- 
ing in  the  way  of  our  oonduslMi  that  the 
will  In  this  case  authorized  the  executrix 
to  make  a  sale  of  lands. 

[2.  S]  The  court  Is  of  the  further  opinion 
that  Sara  A.  Hardeman,  testator's  widow, 
takes  under  the  will  a  one-fourth  Interest  In 
the  pr<^rty  devised  for  the  term  of  her 
widowhood,  and  that  vpoa  her  death  or  mar^ 
rlage  the  remainder  ot  sudi  Interest  will  vest 
In  the  children  named  in  tbe  will  and  fur- 
ther that  the  other  three-fourths  interests  In 
said  [voperty  are  by  the  will  vested  In  the 
children  named  therein,  subject,  however,  to 
the  power  of  sale  and  to  the  use  by  the  exec- 
utrix of  the  income  for  the  maintenance  of 
said  executrix  and  the  children  named — all 
in  agreemoit  with  tbe  decree  reaidered  in 
the  court  below. 

Affirmed  on  both  api>eals. 

ANDERSON,  a  J.,  and  McGLELI^AN  and 
OARDNI^  JJ.,  concnr. 


TAYIiOR  ec  al.  T.  JONGSw     (6  Dlv.  813.) 
(Snprnne  Court      Alabsma.   June  27, 

1.  JUDOMENT  ^381  —  Void  Judghent  — 
PuBoiNO  Recoeos  of  Codrt. 

If  a  judgmwt,  on  its  face  or  the  face  of  its 
record,  is  Tiad,  it  is  a  nullity;  and,  as  it  » 
calculated  to  mislead,  the  court,  ex  mero  motu, 
or  on  motion  of  a  stranger,  or  amicus  curls, 
may  purge  its  records  of  such  void  matter. 

2.  Costs  «=»57— Motion  to  Set  Aside  -Jodg- 

UENT. 

By  Code  1907,  S  4144,  where  motion  to  set 
aside  judgment  or  decree  is  contested,  the  costs 
must  be  adjudged  against  the  unBuccessful  party. 
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8.  Appkabakox  «=>15— Laos  or  Authobitt 

IN  Counsel— Effect  on  Judgment. 
If  coonsel,  who  appeared  for  defendants  in 
certiorari  proceedinga,  bad  do  anthotity  to  ap- 
pear top  any  pazticnlar  vsztf,  the  fact  did  not 
Bake  the  jadgment  abewiteij  void  on  Its  face. 

Appeal  from  Clrcnlt  Oonrt,  Walko-  Omm- 
tj;  J.  J.  Curtis,  Judge. 

Petition  by  W.  J.  Jones  asainat  James 
Taylor  and  others,  CMiatltutlng  the  Commis- 
sioners' Court  of  Walker  Ciounty,  praying 
that  a  former  order,  rendered  at  a  trial 
term  on  petition  for  certiorari,  quashing  the 
proceedings  of  the  Oommlssl oners'  Gourt  es- 
tablishing a  stock  law  district,  be  set  aside. 
From  the  Judgment  or  order  doiylng  the 
petldfMi.  petltltmer  appeals.  I^ansferred 
from  the  Court  of  AppMls  under  Act  April 
18, 1911,  p.  440,  I  e.  Afflnned. 

J.  D.  AcufF,  of  Jasper,  for  aivellant  A. 
F.  rite,  of  Jasper,  for  appellees. 

UAYFIEU).  J.  mils  is  an  Tmusual,  If 
not  an  ancnnalous,  proceedli^.  An  election 
vas  hdd  m  beat  1^  Walker  coontr,  under 
the  general  laws  ot  this  state,  for  the  pur- 
pose of  determining  whether  or  not  that 
heat  diould  be  dedared  a  stock  law  district 
-tiiat  is;  ft  district  In  which  It  should  be 
unlawful  for  stock  or  domestic  ai^mals  to 
ran  at  large.  By  ^rtue  of  the  riectlwi,  and 
the  order  of  the  cmnmmumen^  court,  audb 
a  district  was  so  establistiea. 

One  Jones,  appellee  liere,  ft  restdemt  of  flie 
district,  fDed  In  the  drcolt  court  of  Walker 
county  a  petition  for  certiorari  to  qnach 
the  proceedings  in  the  commlBsloner^  court 
establiddng  the  district  -  The  writ  or  aUo- 
eatur  issued,  and  the  probate  Jn^ge  of  the 
county,  who  Is  ex  ofBdo  clerk  of  the  cwn* 
ndsslonenif  oourt»  In  reqKmse  to  tte  writ; 
sent  up  a  certified  copy  of  the  proceedings, 
and  also  the  original  vupen  filed  in  that 
court  to  estabUA  the  district 

A  bearing  was  had  on  the  petltlm  and 
the  return  thereto.  Appearances  by  counsel 
for  and  against  the  petition  tor  certiorari 
are  thown.  Testimony  was  beard  for  and 
against  the  granting  of  the  petition;  and 
after  a  full  hearing  the  court  found  and 
adjudged  that  the  proceeding  in  the  com* 
mlstfonem'  court  was  Toid.  and  quashed 
such  proceeding,  thus  aboUflbing  the  stodc 
law  district,  or  ftn«T"'»g  the  proceedings  es- 
tablishing it 

No  appeal  was  taken  from  this  orders 
Four  or  five  months  thereafter,  and  Ktbsr 
the  term  of  the  court  at  which  the  pro- 
ceedings in  the  commissioners'  court  were 
quashed  had  expired,  the  appelant  a  reid- 
dent  of  the  prednct  filed  a  potion  in  the 
circuit  oour^  praying  the  court  to  aet  adde 
and  annul  Ite  former  order,  rendered  at  a 
prior  term,  quashing  flte  ^mceedli^  <(tf  the 
commlssiooen'  court,  on  toe  ground  that 
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the  proceeding  in  the  drcolt  court  was  void 
on  itB  face  and  ot  no  effect  ,fnils  was  not  a 
motion  tor  a  new  trial,  during  the  term,  nor 
under  the  four-months  statute.  This  peti- 
tioner was  not  a  party  to  any  of  the  pro* 
ceedlngs.  aSie  drcnit  court  entertained,  but 
denied,  lUs  petltt<m,  and  tued  him  vith  the 
coats,  and  from  the  Judgment  or  ordw  to 
audi  effect  petltltmer  prosecutes  this  appeal. 

[1]  ^tpdlant  seema  to  style  himself  an 
Interroia',  but  whoi  he  filed  his  petition 
there  was  no  pending  proceeding,  as  to 
which  he  could  intarTai&  It  Is  very  true 
that  If  a  judgment  on  Its  face  ot  on  the 
face  of  Its  own  record,  is  absolutely  it 
is  a  nullity,  and  that  as  it  U  calculated  to 
mislead  and  decdre  the  public,  the  court, 
ex  mero  motu,  or  tm  InoUon  of  a  stranger 
or  amlcns  curUs,  may  purge  the  reoorda  of 
the  court  of  audi  abst^ntely  TOld  and  impeiv 
tlnent  matters  tn  former  judgments^  but  in 
law  and  In  fact  nothing. 

[2.  !]■  Conceding  that  appellaut  was .  a 
proper  party  to  make  this  motion,  and  that 
the  court  properly  entertained  it  wder  aec* 
tkm  4142  of  the  Code,  and  that  he  has  the* 
rl^t  to  ^qpeal  under  aectioa  4146  ct  the 
Cod^  we  are  clear  to  the  ctmdusion  tibat 
the  trial  court  ruled  correctly  In  denying 
appellant'a  motion  and  taxing  htm  with  the 
costs.  Code,  t  4144.  The  Judgment  of  the 
drcult  court,  quashing  the  i«oceedIngs  of 
the  commissioners'  court,  was  not  void  on 
Its  face^  The  petition  for  certiorari  was 
ample  to  confer  Jurisdlctkm  on  the  drcult 
court  to  act  in  the  matter,  and  the  record — 
erea  the  minute  entry  of  the  Judgment — 
shows  that  the  defendants  proceeded  against 
made  return  to  the  writ  and  that  the  court 
bad  before  it  the  record  of  the  commlssltHi- 
enf  court;  and  It  is  made  to  appear 
other  parts  of  this  record  that  even  the 
cffli^nal  papers  filed  in  Uie  commlsiEdonws' 
court  were  before  the  drcult  court,  as  wdl 
as  ft  transcript  .<tf  tiie  record.  It  Is  also 
made  to  appear  that  the  defendants  In  the 
cotlorari  proceedings  appeared  by  counsel 
on  the  hearing.  If  they  had  no  authority 
to  appear  for  any  particular  party,  ttut 
tact  would  not  have  made  the  Judgment  ab- 
etriutdy  Told  on  Ita  face. 

Whethw  section  4148  of  the  Code  applies 
to  i)roceedlngs  commmoed  by  petition,  rath- 
er than  1^  complaint  It  la  not  necessary  to 
decide,  because  without  the  aid  of  this  stat- 
ute; we  are  not  willing  to  hxM  that  tite 
Juc^ent  of  the  drcult  court  was  Told  on 
Its  face,  though  It  ml^t  have  been  errone- 
ous. But  as  to  this  it  la  unnecessary  to  de- 
dde,  and  we  do  not  eren  Intimate  that  it 
was  erroneous. 

Afilrmed. 

ANDKRSON.  O.  J.,  and  HeOimjIiAN  and 
OABDNER,  JJ.,  concur. 
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FAIR  et  al.  t.  CUMMINOS.    (8  Dlv.  08.) 
(SapraiM  Coart  of  Alabama.    June  6,  1918.) 

1.  AcKKOWUeDGHEKT  «=a20(3)  —  DlSQUAI.:- 
ITCATION  OF  NOTABT— ATTOBNET  FOB  UOBT- 
OAOEX. 

That  a  notarjr  taking  the  adcnowledgment  of 
a  mortgage  was  attome;  for  mortgagiee  doea 
not  render  the  mortgage  vfM. 

2.  AOKITOWUDOUBKT  *=a20(3)  —  ATTESTA- 
TION—DlSQUAUnCATION  OF  NoTABT. 

Where  no  homeBtead  rights  are  involved,  an 
adtnowledgment  of  a  woman's  mortgage  by  no- 
tary, who  was  attorney  for  mortgagee,  is  a  good 
attestation  of  the  mortgage,  n^ardlsss  of  the 
disqualificatlrai  d  notair. 

3.  MovTOAOBs  4t=>616  —  Redekptioh  — 
Bill  in  EIquitt. 

An  amendment  ta  a  bill  praying  cancella- 
tion of  a  mortgacs  for  duress,  setting  np  tha^ 
if  mortgage  was  not  tM  complainants  offered 
to  redeem  said  nxnrtiaaB  by  paying  the  amonnt 
held  to  be  due  thereniuer,  mm  insuffldent  as  a 
bill  to  redeem. 

.Atqjieal  ftom  Law  and  Hqiiltjr  Court,  &for- 
gan  Ooonty:  TtUHoas  W.  Wert,  Judge. 

Bill  by  Btta  B.  Fair  and  I^dla  E.  Hugbes 
against  W.  S.  Onmmkiga.  Fnun  a  decree 
tor  defendant,  complainants  appeaL  Af- 
firmed. 

See,  alm^  197  Ala.  181,  72  Soath.  889. 

Bin  filed  on  August  14,  1914,  by  Etta  B. 
Fair  and  Lydia  E.  Hughes,  seeking  a  can- 
cellation of  a  certain  mortgage  executed  to 
the  respondent  on  real  estate  therein  describ- 
ed, situated  in  the  dty  of  Decatur,  Ala.  The 
mortgage  Is  made  an  exhibit  to  the  original 
bill,  and  recites  a  consideration  of  93,500, 
payable  at  stated  times  In  four  Installments, 
of  $876  each,  and  also  provides  for  fore- 
closure, etc.,  OQ  default  In  the  payment  of 
any  ot  the  Installments,  The  mortgage  Is 
sought  to  be  canceled  on  the  grounds  that, 
altliougb  It  recites^  c(Hislderatl<ni  of  93,000, 
there  was  In  fact  no  coosideratioa  therefor 
to  either  of  the  comidakiants;  that  reapcmd- 
ent,  some  two  or  three  months  prior  to  the 
oecntlon  of  the  mortgage,  had  made  a  gift 
to  complainant  Etta  B.  Fair;  and  that  sub- 
sequfflitly  she^  with  her  daughter,  Lydia  E. 
Hnghes,  upon  threats  of  violence  on  the  part 
ci  respondent,  ezecnted  the  mortgage  In 
question,  and  the  same  was  therefore  rold. 
as  given  under  duress;  that  as  to  said  Lydla 
B.  Hughes  no  money  was  received  by  her, 
that  she  owned  an  interest  in  the  property 
described  In  the  mortgage,  and  merely  signed 
said  mortgage  with  Iter  mothw  also  under 
duress.  The  mortgage  is  alao  soo^t  to  be 
canceled  upon  the  ground  that  it  was  ac- 
knowledged before  the  attorney  who  was  em- 
ployed by  the  mortgagee  to  pr^are  the  mort- 
gage for  execution,  and  who  was  also  a 
notary  public,  and  therefore  on  account  of 
said  relationship  he  was  disqualified  from 
taking  said  acknowledgment. 

At  the  time  the  bill  was  filed  notice  of  the 
forecloeure  had  been  given  and  no  Injunc- 


tion issued  to  prevmt  the  same,  ^e  fore- 
closure sale  was  had  on  August  17, 1914 ;  the 
mortgagee  (respondoit)  becoming  the  pur- 
chaser. An  amendment  to  the  bill  was  filed 
September  2,  1914,  setting  up  said  foreclo- 
sure, the  pundiase  of  the  property  by  re- 
spondent, and  asking  that  said  sale  be  can- 
celed and  set  aside. 

Req[>ondent  filed  an  aii8W»  and  cross-bill, 
denying  the  material  averments  ot  the  bill. 
Insisting  that  tbe  consideration  of  the  mort- 
gage was  $3,500  advanced  to  the  omiplaln- 
ants  with  the  express  understanding  that 
each  of  them  was  to  sign  the  mortgage  to 
secure  said  amonnt;  that  It  was  not  a  gift 
to  CMuplaloant  Etta  B.  Fair,  but  a  loan  for 
the  porpose  of  building  houses  on  the  prop- 
erty mortgaged.  Tbie  answer  also  denies  any 
threats,  undue  Influence,  or  duress,  and  avers 
that  tbe  mortgage  was  voluntarily  executed 
by  the  complainants  for  a  valuable  consid- 
eratloa;  that  Attorney  l^nne,  before  whom 
the  acknowledgment  was  taken,  did  receive 
compensation  for  preparing  said  mortgage, 
but  It  was  in  no  wise  d^>eodent  upon  the 
executUm  of  said  mortgage  and  he  h«l  no 
interest  In  tlie  proper^  or  in  the  execution 
of  the  mortgage^  It  is  further  averred  that 
no  part  of  tbe  Indebtedness  had  heea  paid, 
and  the  mortage  was  foradosed-  in  accord- 
ance with  Its  tenna,  when  be  (respcmdent) 
became  the  purdiasnr.  Tlie  answor  is  pray- 
ed to  bo  takw  B8  a  eroflfrhiU.  It  la  also 
prayed  that  it  be  decreed  that  the  mortgage 
was  executed  for  a  oonslderatioa  of  $3,600, 
and  that  the  forectoanre  sale  thereof  be  rati- 
fied and  confirmed. 

One  branch  of  the  litigation  was  appealed 
to  this  court,  and  Is  found  reported  as  Fair 
v.  Cummings,  197  Ala.  ISL.  72  South.  388. 
After  the  decision  on  former  aiweal,  on  July 
10,  1916,  complainants  amended  th^r  bill  by 
Inserting  another  paragraph  in  lieu  of  para- 
graph 4  of  the  otteliial  bill,  setting  np  that 
respondent  made  no  loan  of  money  to  com- 
plainant Btta  B.  Fair,  but  made  a  gift  to 
her,  and  that  all  the  money  be  gave  her  did 
not  exceed  $3,200.  Paragraph  11  was  also 
added,  wherdn  it  was  alleged  that  the  said 
$3,200  was  received  as  a  gift;  that  at  the 
foreclosure  sale  the  property  brought  $4,100. 
which  was  In  excess  of  the  amonnt  actually 
due;  and  complainants  pray.  If  they  are  mis- 
taken in  averring  that  the  mortgage  Is  void, 
they  submit  themselves  to  the  Jorisdlctlon 
of  the  court,  and  offer  to  redeem  said  mort- 
gage by  paying  the  amount  held  to  be  due 
thered&der.  It  is  further  prayed  that  a  ref- 
erence be  had  for  that  purpose,  and  that  re- 
spondent be  charged  with  any  rents  received 
by  him. 

Upon  submission  of  tbe  cause  tot  final  de- 
cree, the  court  rendered  a  decree  In  favor  of 
the  respondent,  holding  that  the  mortgage 
was  a  valid  mortgage  to  secure  an  Indebted- 
ness of  $3,500  owing  by  the  complainants. 
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wbldi  vu  dtly  toredoKd  on  Ai^nut  17, 1914, 
tbe  respondent,  W.  S.  CmnmlngB,  teooralng 
the  purchaser  of  the  property  therein  de- 
scribed, and  further  decreeiog  that  said  sale 
be  ratified  and  confirmed.  From  this  decree 
the  complalnanta  prosecate  thla  aiveal. 

G.  O.  Ghenaolt,  of  Albany,  for  appellants. 
Wert  it  Lynne,  of  Decatur,  for  appellee. 

GASDNEB,  J,  App^lants  In  their  orig- 
inal bill  aon^t  to  cancel  the  mortgage  here 
in  question  upon  the  grounds  that  it  was 
without  consideration,  executed  under  duress, 
and  that  tbe  notary  public  wbo  took  tbe  ats 
kaowledgmeut  of  the  mortgagors  was  at  the 
time  employed  by  the  mortgagee  as  an  at- 
torney to  prepare  said  Instrument  for  execu- 
ticm.  We  will  enter  into  no  discussion  of  the 
fscts.  Suffice  it  to  Bay  the  evidence  has 
been  glToi  very  careful  consideration,  and 
ve  bare  reached  the  conclusion  that  the 
mortgage  here  Inyolved  was  executed  upon 
a  consideration  of  ^,500,  as  Is  recited  in  the 
mortgage;  that  said  sum  was  advanced  to 
complainant  Etta  B.  Fair  upon  the  agreement 
of  said  Etta  B.  Fair  and  her  daughter,  com- 
plainant Lydia  Bi  Hughes,  that  they  would 
secure  the  same  by  the  execution  of  said 
mortgage;  and  tbat,  in  fact,  $2,400  was  paid 
to  the  said  Etta  B.  Fair  by  the  respondent 
at  the  time  of  tbe  «cecutlon  of  said  mortage. 
We  are  further  persuaded  tbat  the  instru- 
ment  was  executed  without  duress,  and  was 
entirely  voluntary  on  the  part  of  the  com- 
plainants. 

[1,2]  The  insistence  that  the  mortgage  Is 
Tflld  becftnae  ot  the  fact  that  the  attorney  of 
the  mortgagee,  who  was  also  a  notary,  took  the 
acknowledgment,  is  without  merit.  This  qtues- 
tloQ  has  been  determined,  by  analogy  at  least, 
against  the  contoitloa  of  the  complainants  in 
the  case  of  McKenzle  v.  Hixon.  78  South.  791. 
See,  also,  Devlin  on  Deeds,  f  477a,  and  an- 
thorUleB  thore  cited.  Horeovo-,  as  there  Is 
no  snggestioo  of  homestead  rights  Involved. 
Te  are  unable  to  aee  any  reason  why  sncb 
acknowledgment  should  not  be  treated  as  a 
proper  att^tatJon  of  the  instrument,  without 
regard  to  the  question  of  dlsqualtflcatlon  of 
the  notary,  as  here  insisted. 

The  above-stated  conclusions,  therefore,  de- 
termine tbe  validity  of  the  mortgage  in  every 
respect  as  against  the  contention  set  up  In 
the  original  bill,  and  disclose  that,  as  against 
any  relief  sought  in  the  bill,  the  foreclosure 
proceedings  were  properly  allowed  to  stand, 
and  were  confirmed  by  the  court. 

[S]  A  reference  to  the  foregoing  statement 
Qt  the  case  will  disdose  the  InsufSdency  of 
the  amendment  to  the  bill  of  July  10^  1916, 
as  one  for  the  exercise  ot  the  equity  of  re- 
demption.  Sectxrity  Ass*n  v.  Lake,  e&  Ala.  456. 
It  will  appear,  therefore^  that  no  occasltm  is 
presented  for  the  application  of  the  iHindple 


ot  GarroU  v.  Henderson,  191  Ala.  248,  08 
jSoi^.  1,  as  to  aUd  foreclosure  sale. 

Hie  decree  of  the  court  below  will  there- 
fore  be  affirmed. 

Affirmed, 

ANDERSON,  C  J.,  and  iicOLEhLAN  and 
SAYRE,  JJ.,  concur. 


BUSSEfEJi  T.  STATE.    (6  Dlv.  777.) 

(Supreme  Oourt  of  Alabama.    May  SO,  191& 
Rehearbig  Denied  June  20.  1913.) 

1.  OaiuiNAL  lAw  «»1002(8)  —  Bill  or  Ex- 
CEPTiONB— Time  fob  Pbkbehtation— "Judg- 
ment." 

Under  Code  1907,  }  8019,  providing  that  bill 
of  exceptions  must  be  preseoted  within  90  days 
after  judgment,  made  applicable  to  criminal  cas- 
es by  section  6348,  it  is  not  the  verdict  that  am- 
stitutes  a  "judgment,"  but  the  pronouncement  of 
a  judgment  by  the  court  on  the  verdict. 

[Etd.  Note.— Few  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment.] 

2.  Cbiuinal  Law  «=3ll37(6)  —  Revie:w  ~  In- 
vited EaaoB. 

A  party  cannot  complain  of  irrelevant  evi- 
deDce  offered  in  rebuttal  to  irrelevant  evidence 
introduced  by  himself. 

3.  HOHIOIDE  «s»300(16)— SBZJ^DEVSHSB— Du- 

rr  TO  Bbtkkat— iNsraiTcnoiTa. 
A  charge  that,  if  defendant  was  attacked  in 
such  manner  as  to  lead  a  reasonable  man  to  be- 
lieve that  his  life  was  In  danger,  or  he  was  in 
daujcer  of  receiving  great  bodily  barm,  he  owed 
no  duty  to  retreat,  etc.,  was  erroneoDS,  as  pre- 
termitdng  a  reasonable  belief  on  the  part  of  de- 
fendant, 

4.  Homicide  ^>2e6(2)— Inbtkuctions— Sud- 
DBN  Passion— Applicabilitt  to  Evidence. 

An  instructioQ  as  to  sudden  passion  arising 
from  blow  given  by  deceased  is  properly  re- 
fused; there  being  no  evidence  of  such  a  blow. 
6.  Obiminal  Law  «s>10S7(1)  —  Appeal  —  On- 
jscnoNft^AaatTMENT  or  Counsel. 

Argument  of  counsiel,  to  which  no  objection 
or  motion  to  exclude  was  made,  cannot  be  re- 
viewed on  appeal. 

Ai^jeal  from  Circuit  Court,  JefTersmi  Coun- 
ty ;  Wm.  E.  Fort,  Judge. 

Lewis  Russell  was  omvicted  of  murder  lu 
tbe  first  degree,  and  he  appeals.  Affirmed. 

The  following  charges  were  reused  to  de- 
fendant: 

(8)  The  court  charges  the  jury  that  if  they  be- 
lieve from  the  evidence  that  defendant  was  free 
from  fault  in  bringing  on  tbe  difficulty,  and  that 
at  tiie  time  he  fired  the  fatal  shot  be  was  be- 
ing attacked  by  deceased  with  a-  knife  in  anch  a 
manner  as  to  lead  a  reasonaUe  man  to  believe 
tbat  his  life  was  in  danger,  or  that  he  was  in 
danger  of  receiving  great  bodily  harm,  defendant 
owed  no  daty  to  retreat,  unless  he  coald  do  so 
without  increasing  his  peril. 

(6)  If  tile  jury  believe  fr<»D  the  evidence  in 
this  case  that  defendant  shot  deceased,  not  from 
mahce,  but  &om  sudden  passion,  aroosed  by  a 
blow  ^ven  him  by  deceased,  he  would  not  be 
guil^  of  murder  in  either  degree,  and  if  the  jury 
further  t>e1ieve  that  the  assault  on  defendant  by 
deceased  was  in  such  a  manner  as  created  in  the 
mind  of  defendant  the  reasonable  and  honest  be- 
lief that  be  was  In  imminent  danger  of  losing  his 
life,  or  of  suffering  great  bodily  harm,  that  de- 
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fendant  vaa  firee  firom  ftialt  hi  brbiging  on  the 
difiiculty.  and  that  no  means  of  retreat  waa  aptn 
to  defendant  without  increaaiiiff  his  danger,  then 
the  Jury  should  acquit  defendant. 

The  argument  of  the  solicitor  referred  to 

Is  as  follows: 

Gentlemen  of  the  jury,  it  is  your  du^  in  this 
case  to  give  defendant  the  death  penalty.  He 
should  not  be  allowed  to  live  until  hia  40  days 
are  out.  after  this  verdict  ia  rendered,  and  the 
state  expects -you  to  do  your  full  duty. 

Cowart  &  Ingram,  of  Birmingham,  for  ap- 
pellant. F.  Loyd  Tate,  Atty.  Gen.,  and  Em- 
mett  S.  Thlgpen,  Asst  Mty.  Gen.,  for  the 
State; 

ANDERSON,  C.  J.  [1]  The  bill  of  excep- 
tions In  this  case  was  pres^ited  to  the  trial 
Judge  within  90  days  after  the  Judgment  was 
entered,  as  required  by  Code  1907,  S  3019. 
This  provision  also  applies  to  bills  of  excep- 
tions in  criminal  cases.  Section  624S,  Code 
1907.  It  is  true  the  trial  was  entered  Into, 
and  the  verdict  seems  to  have  been  rendered, 
November  8,  1917;  but  the  Judgment  of  the 
court  upon  the  verdict  was  not  pronounced  or 
entered  until  November  24th,  which  was 
within  90  days  of  the  presentation  of  tbe  bill 
of  exceptions  to  the  trial  Judge  on  February 
22,  1918.  It  is  not  the  v^^ct  of  the  jury 
that  constitutes  a  Judgment,  but  the  pro- 
nounc^ent  of  a  Judgment  by  the  court  upon 
the  verdict  Wright  v.  State,  103  Ala.  95,  15 
South.  606 ;  Nichols  v.  State,  100  Ala.  23,  14 
South.  530;  Ayers  v.  State,  71  Ala.  U; 
Thomason  v.  State,  70  Ala.  20.  The  motion 
to  strike  the  bill  of  exertions  Is  overruled. 

[2]  The  defendant  offered  evidence  tend- 
ing to  show  that  the  deceased  had  Induced 
the  defendant's  wife  to  leave  him,  and, 
whether  this  was  relevant  or  not,  the  state, 
In  rebuttal,  had  the  right  to  show  that  he 
beat  her  the  night  before  she  left,  as  the  Jury 
could  infer  that  this  fact  caused  her  to  leave. 
A  party  cannot  com[dain  of  the  admission  of 
irrelevant  evidence,  offered  in  rebuttal  to  Ir- 
relevant evidence  Introduced  by  himself. 
M.  &  B.  R  B.  T.  Ladd,  92  Ala.  287,  9  Soath. 
169;  Ford  v.  State,  71  Ala.  S85;  Gandy  t. 
States  86  Ala.  20, 5  South.  420. 

[3]  Cbai^  8,  requested  by  the  defendant 
was  propnly  refused.  It  pretermits  a  rea- 
sonable, honest  or  bona  fide  belief  <ni  the 
part  of  the  defraidant  that  his  life  waa  In 
dang^'  Not  (mly  must  the  drcumstoncee 
have  beoi  such  as  to  lead  a  reaswiable  man 
to  the  belled  of  danger,  but  the  defendant 
must  have,  at  the  time  he  acted,  wtertalned 
an  honest,  bona  fld^  or  reasMiable  belief  of 
such  danger.  Obeaey  t.  State,  172  Ala.  868, 
55  South.  801;  Fantroy  t.  State,  166  Ala.  27. 
51  South.  981 ;  Harrlstm  v.  SUte,  144  Ala. 
20,  40  Sontil.  668. 

[4]  Charge  6,  requested  by  the  defendant 
If  not  otherwise  faulty,  Is  abstract,  as  the 
evidence  does  not  show  that  any  blow  was 
gina  the  defendant  by  the  deceased. 


Hie  othw  charges  letosea  tb»  defisndaut 
were  either  manifestly  bad,  or  were  cured 
by  the  given  diarges,  as  well  as  tike  ganeral 
oral  diarge  <^  the  court 

[f ]  Tb»  failure  to  ei^ude  so  mudi  of  the 
solictor's  argumrat  as  was  made  a  basis  for 
a  new  trial  was  not  only  tree  from  rev^slble 
error,  but  no  objection  or  motion  to  exdude 
the  same  was  made  by  the  defendant 

A  careful  consideration  of  the  record  in 
this  case  reveals  no  reversible  errQr,'and  the 
Judgment  of  the  circuit  court  Is  affirmed. 

Affirmed.  All  the  Justices  concur. 


TENNIDSSEE)  COALt  IRON  ft  B.  OO.  T. 
BDNN.   (6  Div.  TNk) 

(Sapreme  Oonrt  <rf  Alabama.   June  20,  1918.) 

1.  OoBPOBATions   «S9508(1)  —  Actio  If  — 

VSETCT. 

'  Under  Oode  1907,  |  Kll%  a  corpwatioa 
may  be  sued  in  any  county  in  which  it  does 
business  by  agent  as  a  coimty  irbtn  it  has 
a  place  of  business. 

2.  Mines  and  Minerals  «=9l2S— Injobt  to 

LiAND— D&BBI»— PlEADINQ. 

In  an  action  for  damage  to  land  by  floating 
down  upon  it  water,  mud,  and  ro<^  from  an 
ore  waeiier,  complaint  held  to  diow  that  de- 
fendant bad  added  to  the  injuty  of  the  land 
during  the  year  preceding  suit 

3.  Minks  and  Uikerau  «=3]24— Ihjttbt  to 
Land— Pbecedino  Acquiescence. 

Right  to  recover  injury  to  pikintiffs  land, 
dnring  year  preceding  suit  from  floating  down 
water,  muck,  and  rock  from  an  ore  washer, 
was  not  barred,  being  different  from  other  like 
injuty,  acquieBced  in  by  i^aintiff,  dnring  the 
preceding  ten  years. 

4.  Mines  and  Mineeau  •s9l25— Irjubt 

rtioit  I>]6bbx»— iNsrauonoN. 
In  action  for  injury  to  land  from  6oating 
down  upon  it  water,  muck,  and  rock  from  an 
ore  wauier,  defendant's  requested  (diarge  that 
if  the  jury  believed  the  eridence  they  could 
not  award  damages  for  the  poUatUm  of  watar 
running  through  plaintifTa  land  held  properly 
refused  as  tending  to  mislead., 

6.  Mines  and  Minebalb  4=b125-'Injdst  to 
LAN  OS— Dakaqes. 
In  action  for  injury  to  land  by  depodt  of 
water,  mudc,  and  rode  frwn  ore  washer,  where 

evidence  went  to  show  damages  from  <7op  de- 
stroyed, affirmative  charge  asked  by  defendant 
on  ground  that  measure  ot  damages  for  tem- 
porary injury  to  land*  is  difference  in  rental 
value,  plus  expense  ot  restoration,  a  point  to 
which  no  evidence  was  addressed,  was  properly 
refused. 

6.  Evidence  €=»4ra{2)— Opinion— Dai£aq»— 
Value  of  Land. 

In  an  action  for  injury  to  land  by  deposit 
of  water,  muck,  and  rock  from  an  ore  wash- 
er, testimony,  detailing  the  injuries  to  the  land, 
and  stating  its  value  before  and  after,  leaving 
the  jury  to  infer  the  damages  to  be  aasesset^ 
held  admistdble. 

7.  Mines  and  Minbbals  «ts^124r-lsruwt  to 
Land — ^REspoNSiBiLiTr. 

If  plaintiff's  land  was  damaged  tuAtAy  by 
the  acts  of  d^endont  in  depositing  water, 
muck,  and  rock  from  an  ore  washer,  defend- 
ant was  responsible  for  the  whole  of  tiie  dam- 
age. 
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&  ApPKix  Am  EuoB  ^1089— Habmusb 

£^o»— Inerr&DCTioN . 
Part  of  the  court* s  oral  diarge,  abstract  In 
new  of  the  tendencies  of  the  evidence,  bat  lay- 
int  down  m  correct  juropoeititm  of  law,  held 
humlesi. 

AndcrwA,  C>  3^  and  Mcddlui,  J.,  disent- 
itle. 

AwMl  from  Circuit  Court,  Jcffersoa  Ootm- 
tj;  J.  G.  B.  Owln,  Jndg& 

Action  by  J.  W.  Boon  agaJnst  the  Teones- 
aee  Coal,  Iroa  &  Ballroad  Company,  for  dam- 
tg»  to  land.  Jadgmmt  for  plaintiff,  and 
defendant  appeals.  Traiuferred  from  Court 
of  Appeals  imder  section  6.  p.  419,  Acts  1911. 
Afllnned. 

Flea  4  is  as  f(Alows: 

"Hie  damages  complained  of  arose  from  the 
operation  of  defendant's  ore  washes  situated 
mi  a  creek  above  plaintiff's  land,  which  creek 
flows  throngb  plaintiff's  land,  whereby  depos- 
its were  made  by  said  washes  in  said  creek, 
and  carried  down  on  plaintiff's  land,  and  de- 
fendant avers  that  said  washer  has  been  in  op- 
eration  on  said  creek  by  said  defendant  con- 
tinaDosI^,  openly,  uniformly,  and  notoriously 
for  a  period  of  more  than  ten  years  prior  to 
tte  filmg  of  this  suit,  to  the  knowledge  and 
with  the  acquiescence  of  plaintiff;  that  dor* 
ins  said  period  said  depositA  and  overflow  have 
thereby  openly,  continuously,  notoriously,  and 
tmiformlr  been  made  on  plaintiff's  said  land, 
to  the  knowledge  and  with  the  acquieecenoe 
of  plaintiff  to  the  same  extent  and.  wiUi  the 
same  result  as  the  overflows  and  deposits  com- 
plained of  In  plaintitTs  complaint." 

The  following  charges  were  refused  to  de- 
ftedant,  and  are  set  out  In  the  following 
asslgnmentB: 

(7)  General  affirmative  charge, 

"(8)  If  you  believe  the  evidence,  you  cannot 
award  pEsiutiff  substantial  damages. 

"(9)  If  yon  believe  the  evidence,  yon  eannot 
sward  idaintiff  damages  for  the  pollution  of 
Shade's  craek." 

"(11)  If  you  believe  the  evidence,  you  can- 
not award  plaintiff  damages  for  the  pollution 
ot  water  rmming  through  plaintiff's  land." 

The  following  asslgnmmts  of  error  rela- 
tive to  evidence  are  noted  in  the  oplnltm: 

(21)  Overmling  defendant's  objection  to  the 
following  question  asked  plaintiff:  "With  Uie 
conditions  you  had  on.  it  &  March,  1907,  what 
wonld  it  be  worth?" 

(22)  Answer:  "I  think  the  land  woqld  be 
worth  ^  an  '  acre  less."  . 

(26)  Ovsnniing  defendant's  objection  to  the 
following  question  asked  jplainUfrs  witness 
Vining:  "In  March,  1917,  what  was  it 
worth?" 

<27)  Answer:  "Of  course  it  would  not  be 
worth  as  much.    Five  dollars  an  acre  I  aup- 

Ete  is  a  reasonable  price  the  way  tlie  mud 
a  wariied  on  it" 

(30)  Overruling  defendant's  objection  to  the 
following  question  to  plaintifPs  witness  Kim- 
brell:  "What  was  the  land  worth  in  March 
of  this  year,  say  the  1st  of  March  this  year, 
no  mack  having  run  In  since  1915?" 

(31)  Question  to  same  witness:  "Has  that 
Isnd  decreased  in  value  in  the  nei^liorfaood, 
or  increased?" 

(32>  Onestion  to  same  witness:  "With  the 
mock  on  the  land  like  you  saw  it  in  Mardi, 
1917,  what  was  tb»  land  wnth,  the  whole 
tract  of  land,  the  400  acres,  with  the  creek  in 
the  condition  It  is  in.  Just  as  you  saw  it  the 
1st  of  Marcb  thU  yearr 


Tbe  court's  raal  diarge  excepted  to  In  as- 
signment 36  is  as  follows: 

"If  you  believe  the  property  ot  plaintiff  was 
damaged  and  damaged  solely  by  the  acts  of  the 
Tennessee  Company,  then  the  Tennessee  Com- 
pany would  be  responsible  for  all  of  it." 

Percy,  Burners  &  Burr  and  D.  K.  Mo- 

Eamy,  all  of  Birmingham,  for  appellant. 

Plnkn^  Boott,  of  Bessemer,  for  appellee. 

SAYRE,  J.  [1]  It  was  alleged' in  tbe  com- 
plaint that  defendant,  appellant,  was  a  cor- 
poration having  one  of  its  places  of  busi- 
ness in  the  county  of  JetFerson  where  the 
suit  was  brought  This  allegation  of  tbe 
complaint  the  plea  In  abat^«it  did  not 
deny.  The  statute  (section  6112  of  the  Code) 
provides  that  "a  foreign  or  domestic  corpo- 
ration may  be  sued  in  any  county  In  which 
it  does  business  by  agent,"  with  an  exception 
which  Is  of  no  consequence  In  this  connec- 
tion. The  language  of  the  statute  demw- 
Btrates  the  propriety  of  the  court's  action 
in  sustaining  the  demurrer  to  the  plea. 

[2, 3]  Appellee  sued  appellant  for  wrong 
and  Injury  done  to  his  land  by  defendant's 
maintenance  and  operation  of  an  ore  washer 
on  Shade's  creek  above  appdiee's  land.  It 
Is  alleged  that  defendant  had — 
"deposited  or  bad  floated  down  on  plaintiff's 
said  lands  a  large  body  of  water  and  muck, 
or  water  and  mud,  rod,  and  other  debris, 
which  has  formed  a  large  pood,  overflowed  a 
lai^e  part  of  the  plaintiff's  fields  and  lands 
which  be  bad  under  cultivation,  whi<ft  depos- 
its were  made  by  washers  situated  on  the  de- 
fendant's lands  above  this  plaintiffs  said  lands, 
and  wliich  said  wat»,  muck,  mud,  and  other 
/oul  substances  have  floated  down  a  small 
stream  of  water  on  plaintiff's  said  lands,  and 
maintained  by  the  defendant  as  a  nuisance, 
tor,  to  wit,  one  year  next  preceding  the  filing 
of  this  oomplaint;  that  owing  to  and  as  a 
proximate  consequence  thereof  plaintiff  lost 
the  use  of  his  residence,  was  deprived  of  his 
lands  for  farming  purposes  and  other  domestic 
uses,  for  stock  raising,  truck  farming,  r^tal 
profit  and  his  lands  have  been  greatly  and 
permanently  damaged  and  deteriorated  in  the 
value  of  the  same;  he  ha»  lost  timber  by  the 
Bame  haying  soared  and  died  from  the  effects 
of  said  mud  and  mudc  and  foul  vapore;  he 
has  been  deprived  from  the  iDgresa  and  egress 
to  and  from  parts  of  his  farm,  whidi  Inconven- 
ienced him  io  the  use  (tf  the  same." 

Defendant  In  special  ideas  3,  4,  and  R 
answered  this  complaint  by  alleging,  to  state 
tbe  substance  of  the  pleas,  that  for  more 
than  ten  years  it  had  <q)enlyt  notoriouidy, 
uniformly,  and  continuously  to  the  knowl- 
edge and  witb  the  acquiescence  of  i;daintlff 
caused  plaintiff's  said  lands  to  be  overflowed 
and  deposits  made  thereon  in  the  same 
manner,  to  the  same  extent,  and  with  the 
same  results  as  alleged  in  the  complaint. 
The  cwnplalnt,  In  our  t^lnlon,  showed  that 
defendant  had  added  to  the  lujury  of  plain- 
tiff's estate  during  the  year  preceding  the 
commencement  of  the  suit  For  that  Incre- 
ment of  injury  defendant,  on  the  allegations 
of  the  ctHuplalnt;  was  answerable,  whateyer 
else  of  permanoit  InJni^  defendant  may 
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have  caused  during  the  preceding  period  of 
ten  years.  The  demurrers  to  tbe  pleas  In 
quesdoD  were  therefore  correctly  mled  In 
f&vor  of  tbe  plaintiff.  Sloss-Sheffleld  S.  &  I. 
Co.  T.  Morgan,  ISl  Ala.  68T>  61  South.  283; 
Stouts  Mountain  G.  ft  a  Oo.  t.  Ballard,  195 
Ala.  283.  70  South.  172. 

[4]  The  evldenoe  tended  to  sustain  the  al- 
legations of  damage  done  during  the  year 
IHreceding  the  suit,  and  the  charge  set  out  In 
the  tblrterath  assignment  ot  wror  was  prop- 
erly refused  to  d^endant  It  tended  to 
mislead.  Okmstrued  as  defendant  no  doubt 
construed  It  and  as  Uie  Jury  ml^t  hare  coD' 
stroed  It,  its  meaning  would  hare  been  that 
plaintiff  could  not  recover  at  all,  for  all  the 
damage  complained  of  came  aboat  through 
andi  pollution  of  the  stream  as  was  charged 
In  the  complali^  Bat  tliat  pollution,  ac- 
cording to  the  oraiplalnt  and  according  to 
tMidrades  of  the  evidence  for  plaintiff,  con- 
sisted of  "mud,  muck,  and  other  foul  sub- 
stances," YrtUch  were  carried  down  the 
stream  and  settled  upon  ptalntlffs  land, 
overflowing  fldds  uader  cultivation,  where- 
by, among  other  dings,  plaintiff  lost  the  use 
of  his  residence,  was  derived  of  bis  lands 
tcT  fanning  and  domestic  uses,  and  his  tim- 
ber soured  and  caused  to  die— oil  this  tbe 
result  ot  pollutlM^ln  a.  way  and  occurring 
wlfhln  <nie  year  next  preceding  tbe  fllii^  of 
the  omiplabit.  Tbe  loss  of  crops,  trees,  and 
otbier  damage  thus  suffered  within  tbe  year 
next  preceding  tbe  filing  of  the  oomi^olnt 
were  not,  and  could  not  be,  the  same  Ims  of 
crc^  trees,  and  other  damt^  of  Ufce  kind 
suffered  during  tea  other  years  preceding 
the  year  In  whldi  the  complaint  was  filed. 
fHiey  were  therefore  not  barred,  as  the 
charge  would  have  led  the  Jury  to  beUeve, 
and  the  charge  was  properly  refused. 

[B]  Charges  set  out  In  tbe  seventh,  eighth, 
ninth,  and  eleventh  assignments  of  error  were 
properly  refused.  Appellant  states  this 
proposition:  Tbe  measure  of  damages  tor 
temporary  injury  to  lands  is  the  difference 
In  rental  value,  plus  the  reasonable  expense 
of  restoring  the  premises  to  their  former 
condlUon.  dting  Sloes-Sheffleld  S.  &  I.  Go. 
V.  Mitchell,  161  Ala.  278,  49  South.  851,  and 
the  same  case  on  another  appeal,  reported 
In  181  Ala.  576,  61  South.  934.  And  upon 
this,  along  with  the  fact  that  there  was  no 
evidence  addressed  specifically  to  the  point 
that  there  had  been  a  reduction  in  the  rent- 
al value  of  plalntitTs  land,  defendant,  ap* 
pellant,  contends  that  the  general  aiBrmative 
cba^e  should  have  been  given  at  its  request, 
or,  at  any  rate,  that  the  Jury  should  have 
Iwen  Instructed  that  plaintiff  could  recover 
no  more  than  nominal  damages.  What  was 
said  in  the  ca.se  cited  must  be  read  in  con- 
nection with  the  character  of  damages  there 
claimed.  Damages  In  that  case  were  claimed 
for  the  actual  loss  of  rents  and  for  general 
Impairment  and  depreciation  of  rmtal  value. 


and  It  was  with  refismce  to  these  specific 
claims  for  damages  that  the  court  used  the 
language  whldi  appellant  has  reproduced  In 
Its  brief.  Here  an^ellee's  claim  contained 
damages  ot  a  different  sort,  tot  one  ttiing, 
damages  tox  a.  crop  destroyed  by  tbe  flooding 
of  bis  land,  and  the  evidence  went  to  sustain 
an  assessment  ot  substantial  damages  on 
that  account 

[1]  No  erroneous  rulings  ore  sbown  by 
those  assignments  of  error  (21,  22,  20,  27,  SO, 
81,  and  82)  rdatlng  to  questions  of  evldaioe 
which  ore  noticed  In  tbe  brief  for  q^pellaut. 
The  trial  court  followed  fho  rule  stated  In 
Central  ot  Qeorgia  a.  R.  Oo.  t.  Bamett,  151 
Ala.  407,  44  South.  SSO,  and  repeated  in  T. 
0.,  I.  ft  B.  R.  Oo.  T.  McMUUon.  101  Ala. 
m  40  South.  880,  where  it  was  sold,  in 
effect,  that  while  uritnessea  cannot  fix  the 
quantum  of  damages  they  may  detail  the  in- 
juries, and  state  the  value  of  the  thing  dam- 
aged before  and  after  the  injury,  leaving  the 
jury  to  draw  for  themselves  the  inference  as 
to  the  damages  to  be  assessed. 

[F,  •]  No  error  Is  shown  hf  t3ie  ecceptlmi 
to  a  part  of  tbe  court's  oral  cborge^  osidgn- 
ment  of  error  39.  The  proposition  of  the 
diarge  was  dearly  ctnrect.  Jt  the  diarge 
was  abstract  in  view  of  toidendee  of  Ifte 
erldoioer  itiU  It  laid  down  a  correct  proposl- 
tton  of  law,  and  It  is  not  perceived  how  Its 
statranent  to  the  jury  could  have  prejudicial- 
ly affected  tbe  appellant. 

liet  tbe  judgmmt  be  affirmed. 

Affirmed. 

MATFIEUO,  SOMERVIIilJEi  GABDNEB. 
and  THOMAS,  33.,  concur. 

ANDE:rSON,  O.  J.,  and  McCI^EaJ^N,  J., 
dissent.  They  think  that  defaidant's  ^>ecfal 
plea  4  (whidi  will  be  set  out  by  the  reporter) 
conforms  to  the  rule  laid  down  In  the  case  of 
Stouts  Mountain  Co.  v.  Ballard,  195  Ala. 
283,  70  South.  172,  and  tbat  the  demurrer 
thereto  should  have  been  overruled. 


HARDI/QY  V.  STATE.  (8  Div.  009.) 
(SnprHDB  Court  oi  Alabama.    Hay  10,  1918. 
Rehearing  Denied  June  2(^  1918.) 

1.  Criminal  Law  4^1144(8)— APPEAii—Pss- 
STTMFTION. 

In  view  of  Gen.  Acta  IftlB,  p.  70S,  provid- 
ing that  tbe  traufcript  must  not  refer  to  venire 
for  the  srand  ot  petit  jury,  the  orgaoisation  of 
the  regultr  juries,  and  the  order  of  special  ve- 
nire are  presomed  to  have  been  regular  and  le- 
gal. 

2.  Cbiuxhal  Ijlw  ^1144(7)— Afpul—Pbb- 

eUMPlION. 

In  view  of  G«i,  Acts  1015,  p.  708,  provid- 
ing that  the  tranBcript  most  not  refer  to  venire 
for  the  prand  or  petit  jury,  the  order  fixing  a 
da7  for  Uie  trial  la  presumed  to  have  been  regti- 
lar  and  legal. 

3.  CanitNAi.  LiAw  «=9l042— Afpux^-Objkg- 

TION  TO  JUDOUL<rT  BlVTBT. 
In  view  of  Gen.  Acts  1015,  p.  708,  record 
and  judgment  entry,  though  not  referring  to  or- 
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der  for  apedal  venire  ud  the  drawing  and  im- 
paoelins  of  the  jury,  are  sufficient,  In  the  ab- 
sence of  objection  and  exception  in  the  trial 
ooort 

1  HOHICIDB  «=»151(3)  SELT-DEFZiraX  — 
BUBOKN  OF  PbOOF. 
In  prosecution  for  murder  ander  plea  or 
leU-defense,  accused  should  have  described  his 
positioQ  and  the  drcumstances  under  which  he 
find  the  fatal  shot,  in  order  to  afford  basis  for 
an  inference  that  it  reasonably  appeared  to  him 
that  he  was  in  peril  to  life  and  limb  and  could 
not  extricate  himsdf  from  andi  sitnatioii  witii- 
oat  inoreasini:  that  periL 
6.  Cbiminai,  Law  ^:»404<8>  —  Deuonrka- 

TITE  BIVXDBIVCC— ADHIBSIBIXITT. 

Id  proaecDtitMi  for  murder,  cartrid^  found 
near  place  of  shooting  were  admisdble,  though 
not  BBoWn  to  lit  defmdao^s  pistol,  evidence  not 
■bowing  caliber,  make,  or  kind  of  pistol  with 
which  deceased  was  kuled,  especially  where  ac- 
cused testified  that  he  shot  deceased  with  a  pis- 
tol of  a  caliber  of  the  shells  found. 

6.  HouiciDE  «s>18(l)  ■—  Malice  —  Pbb- 

MBDITATIOir. 

Since  Code  1907,  i  7081.  makes  a  hmnicide 
committed  in  the  attempt  to  commit  burglary 
or  robbery  murder  in  the  first  d^Tee,  the  crim- 
inal Intent  involved  in  the  commission  of  the 
bnrglai7  or  robber/  takes  the  place  of  malica 
aforethought,  or  willful,  malidottl,  awl  pronedi- 
tated  kimug. 

7.  CBnaifAL  Law  ^aSS9(L)—BMqvmr  Cot- 

XBED  BT  ChABOE. 
Under  Gen.  Acts  lOlS,  p.  815,  refusal  oi  a 
daige  BDhBtantially  and  nirly  ^Tcn  In  the 
general  charge  Is  harmless. 

Appeal  from  Glrcolt  Court,  Gnllman  Coun- 
ty; O.  Kyle,  Judge. 

Walter  Hardley,  alias,  was  convicted  ot 
murder  In  the  first  degree,  and  he  appeals. 
Transferred  from  the  Court  of  Appeals  under 
section  6,  p.  400,  Act  of  April  18t  1811.  Af- 
flnned. 

Oiarge  1  rtfnsed  to  drfeodant  Is  as  fol- 
tows: 

The  court  charges  the  jury  that,  unless  you 
believe  from  all  the  evidence  in  this  case  that 
defendant  killed  deceased  intentionally,  pre* 
meditatedly,  and  unlawfully,  and  with  maUce 
aforethonght,  it  cannot  convict  defiant  ct 
murder  in  the  first  degree. 

Paine  Denaon,  of  Cullman,  and  J.  N.  Pow- 
ell, of  Falkvlile.  for  appelant  V.  Loyd 
T&te,  AttT.  Oen.,  Emmett  S.  nilgpen,  Asst 
Att7.  Gnl,  and  A.  A.  Grlffltb,  of  Callman. 
fbrthe  State. 

THOMAS,  J.  Tbe  Indlctineiit  was  fbr  mur- 
der in  the  first  degree;  The  trial  resulted 
in  a  verdict  and  judgmmt  in  which  tbe  deatb 
penalty  was  Imposed.  Tbe  qneatlons  for  de- 
dslcn  are:  (1)  The  anfflctency  of  the  judg- 
ment entry;  Q!)  Oie  orerrullng  of  def^id- 
ant*8  motion  for  a  diange  of  renue;  and  (3) 
the  refusal  of  a  written  charge  requested  by 
the  defendant. 

This  record  shows  that  the  trial  was  had 
on  defendant's  plea  of  not  guilty,  thus  show- 
log  his  arraignment  on*the  Indictment  under 
which  the  trial  was  had.  Howard  t.  State, 
165  Ala.  18,  27,  00  Bouth.  9S4;  Craln  v.  Unl^ 
ed  States,  162  U.  S.  62S,  16  Sup.  Ct  902,  40 


Jj.  Ed.  1097:  Code,  1907,  |  7660:  Bush  v. 
State,  12  Ala.  App,  260,  203,  67  South.  847. 

[1,2]  No  question  was  raised  before  tbe 
trial  court  as  to  the  suf&i^acy  of  the  venire 
for  either  the  grand  or  the  petit  Jury,  nor  as 
to  the  regularity  of  the  organljsation  of  the 
regular  juries  for  the  week  or  term  at  which 
the  case  was  tried,  nor  as  to  the  correctness 
of  the  order  of  the  court  for  a  spednl  venire, 
or  of  that  fixing  a  day  for  the  trial  of  the 
def^dant  Upon  ain>eal,  sudi  proceedings 
are  presumed  to  have  been  regular  and  legal; 
and  the  statute  declares  that  the  transcript 
must  not  contain  the  same.  Gen.  Acts  1015, 
p.  706;  Paltry  v.  State,  106  Ala.  598,  72 
South.  36;  Burks  v.  State,  73  South.  824; 
Price  V.  State,  14  Ala.  App.  S9,  71  South.  972. 

It  has  been  rec«itly  declared  that  In  trials 
for  capital  felonies,  objections^  the  im- 
paneling of  the  jury  must  be  (IKen  In  the 
trial  court,  and  exertions  duly  reserved  to 
the  rulings  thereon.  In  order  that  the  rulings 
mar  be  presented  for  review  on  appeal  (Hea- 
dlfiT  T.  State,  76  South.  904;  Brassell  v. 
State,  91  Ala.  40,  8  South.  679),  because  the 
drawing  and  organization  of  the  jury  Is 
presumed  to  be  correct  where  Its  redtal  \3 
omitted  trom  the  record  (Tipton  v.  State,  140 
Ala.  .39,  87  South.  231;  Hatch's  Case,  144  Ala. 
00,  40  South.  11^;  HarreU  v.  State,  160  Ala. 
91,  49  South.  805;  Gen.  Acts  1915,  p.  706). 
In  Fatten  v.  State.^  due  Objection  was  in- 
terposed and  exception  reserved  to  tbe-  rul- 
ing of  the  trial  court  on  the  motion  to  qnasb 
the  venire,  cmnpeUlng  tbe  defendant  to  se- 
lect a  Jury  from  a  venire  of  less  than  00  ju- 
rors. Stmilarly  due  excesitlon  was  zederred 
In  Hardaman  t.  States  14  Ala.  Ajqp.  27,  70 
South.  061,  for  tbe  failure  to  comply  with 
the  statutory  requirements  as  to  setting  the 
cause  for  tzlal,  entering  an  mder  requiring 
the  sheriff  to  serre  a  ooiiy  of  the  Indictment 
oa  the  dOFcndant,  and  showing  series  ot 
the  venire  upon  whidi  he  was  tried  on  the 
d^iendant 

[I]  Tbls  record  and  the  Judgmoit  entry 
tlweln  are  safllclent,  under  the  statute,  in 
respect  to  the  order  for  a  special  venire,  and 
the  drawing,  organization,  and  Impaneling  of 
tbe  Jury  for  the  d^endant's  trial  in  the  ab- 
sence of  due  objection  made  and  exertion 
taken  tn  the  trial  court  Paltry  v.  State,  sur 
pn;  Gen.  Acts  191S,  p.  708;  Hendley  v. 
State,  supra. 

It  will  be  noted  that  Klnnebrew  v.  State, 
132  Ala.  8, 31  South.  567,  and  Burton  v.  State. 
116  Ala.  1,  22  South.  585,  were  dedsione  un- 
der Code  1896,  {  4326.  Tbe  original  stat- 
ute did  not  contain  the  words,  "nor  the  or- 
der of  the  court  for  a  special  venire  or  fix- 
ing a  day  for  the  trial  of  the  defendant." 
Tb&  latter  clause  of  this  quoted  provision 
was  Introduced  by  the  act  of  1915  as  an 
amendmrat  to  section  6206  ot  the  Code  of 
1907. 

The  record  now  Aows  a  suffldent  (wder  of 
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the  trial  conrt  tor  a  copy  of  the  hidlctment 
and  of  the  Teulre  to  be  forwtth  served  by 
the  sheriff  on  the  defendant,  as  required  by 
section  32,  Gen.  Acts  1909,  pp.  305,  319,  as 
amendatory  of  sectl<m  7840  of  the  Code. 

A  careful  consideration  of  the  erldence 
sntnnltted  on  flie  motion  for  a  diange  of 
venw  convinces  us  that  no  error  was  commit- 
ted In  the  overruling  of  the  motion.  It  Is 
Tumecessary  to  review  that  evidence.  Seams 
V.  State,  84  Ala.  410,  4  South.  521;  Hawes  v. 
State,  88  Ala.  37,  7  Sooth.  302;  Posey  v. 
State.  73  Ala.  490;  Godan  v.  State,  179  Ala. 
27,  00  South.  908;  McDanlels  v.  State,  162 
Ala.  25,  50  South.  324:  McClaIn  v.  State,  182 
Ala.  67, 78,  62  Sooth.  241;  G«n,  Acts  Sp.  Sees. 
1909.  p.  212,  amendatory  of  section  7851  of 
the  Oode  of  1907. 

[4]  Thera|l8  no  merit  in  defendant's  ob- 
Jectlims  ana  exertions  reserved  on  In- 
troduction of  the  evldotce.  The  def^dant 
should  have  described  hla  posltloa  and  the 
circumstances  nnder  which  be  fired  the  fatal 
shot  to  afford  basis  for  Inference  by  the 
Jnry  that  It  reasonably  appeared  to  the  de* 
fmdant  that  he  waa  In  peril  to  life  or  limb, 
and  that  he  conld  not  extricate  hims^  ttom 
mtb.  situation  wlthont  Increatdng  that  periL 

[I]  The  cartridges  m  shells  found  within 
a  f^  feet  of  the  dow  of  the  deceased,  near 
the  place  of  the  shoottoK,  were  <Mf  evidential 
value,  for  the  cmudderatlon  of  the  Jury  along 
with  all  the  other  evidence;  notwithstanding 
they  were  not  shown  to  fit  the  defendant's 
pistol.  Tb»  cartridges  or  shells  were  shown 
to  be  those  of  a  S2-caliber  antomatic  Coifs 
pistei;  and  the  evidence  did  not  show  the 
make,  Idnd,  or  caliber  of  the  pistol  with 
■whisHx  the  deceased  was  killed.  While  It  is 
true  Hut  the  defendant  may  have  had  wit- 
ness Bollard's  88  Smith  A  Wesson  pistol  wiHi 
him  on  the  night  of  the  kUIlng,  yet  this  woold 
not  coudnslTely  diow  that  he  did  not  also 
have  a  82  antomatic  Cblf  a  pistol,  with  which 
he  killed  the  deceased.  Moreover,  the  de- 
fendant tesUfled  that  he  shot  deceased  with 
a  82  aotcMnatlo  pistol,  that  It  wonld  shoot 
nine  times,  and  that  the  ^ells  would  fall 
out  when  it  was  shot  Oonsfdered  In  connec- 
tion with  this  testimony,  the  evidence  In 
question  tended  to  show  defendant's  loca- 
tioD  when  he  fired  on  deceased. 

[<]  There  was  evidence  for  the  state  tend- 
ing to  show  an  attempt  to  commit  bui^lary 
or  robbery.  A  homldde  committed  In  the 
iwrpetration,  or  attempted  perpetration,  of 
arson,  rape,  robbery  or  burglary  Is  by  statute 
declared  to  be  murder  lu  the  first  d^ree.. 
Code  1907,  §  7084.  The  criminal  Intent 
which  Is  involved  In  the  commission,  or  at- 
tempted commission,  of  either  of  these  felo- 
nies "supplies  the  place  of  'malice  afore- 
thought' of  the  common  law,  the  essential 
and  distinguishing  characteristic  of  murder, 
and  of  the  specific  Intent  to  take  life,  or  the 
'willful,  deliberate,  malicious  and  premedi- 


1»ted  killing,'  which  is  the  element  of  one 
class  of  homicides  the  statute  denounces  and 
punishes  as  murder  In  the  first  degree.  Fields 
V.  State,  62  Ala.  848;  MUcb^  v.  State^  eo 
Ala.  26."  Kilgore  t.  State^  74  Ala.  1;  Code.  S 
7084. 

[7]  Mr.  Justice  McClellan  Is  of  the  c^^inlou 
that  defendant's  requested  written  charge  1 
was  properly  refused  under  that  phase  of 
the  evidence  tending  to  show  that  deceased 
was  killed  by  d^eudaut  while  the  latter  was 
attempting  to  commit  borglaiy  or  nAbery. 
The  other  Justices  are  of  the  (vtnion  that, 
whether  said  charge  was  or  was  not  properly 
refused,  It  was  substantially  and  fairly  glveu 
to  the  Jory  in  the  court's  geaieral  charge. 
Oen.  Acts  1915,  p.  815;  Clinton  Mining  Oo.  t. 
Bradford,  76  South.  74,  79;  West  Arting- 
tooi,  76  Sooth.  652;  Jeffries  Pitts,  75 
South.  8S8,  965;  Baader  v.  States  75  South. 
820;  Tarwater  v.  State,  76  South.  816;  Rey- 
nolds r.  State,  196  Ala.  S86,  72  South.  20. 

The  jndgmwt  of  the  drcnlt  court  la  af- 
firmed. 

Affirmed. 

ANDE3BS0N,  O.  J.,  and  MATFTEU), 
SATKD,  SOMSBVIIXE,  and  QABDNBB, 
JJ..  ooocor.  MicOLSLliAN,  J.,  «oncarB  as 
stated. 


BOTLAN  at  iL  T.  WILSON.  &  ]>iT-  S58.) 
(Snpreme  Court  of  Alabama.'  June  6^  1918.) 

1.  Vendor  ano  Pdbohaseb  «5»130(1>— *'Qood 
Title." 

A  "good  title"  means  a  nutrketable  titl« 
that  can  be  aoid  to  a  reasonably  prudent  man 
who  might  desire  the  property,  or  that  can  be 
mortgaged  to  a  person  of  reasonaUe  prudence; 

[E}d.  Note.— For  other  deSniticms,  see  Words 
and  Phrases,  First  and  Second  Series,  Good  Ti- 
tle.] 

2.  SpECXFIO  FEUKntUANOB  ^s>8— DlSOSKTIOIf 
OF  COUBT. 

Spef^fic  performance  of  a  contract  to  sell 
or  buy  realty  is  not  a  matter  of  abtwlute  r^ht, 
but  rests  in  Judicial  discretiwi.  to  be  exercised 
accordlQK  to  the  settled  prindplea  cf  equity,  not 
arbitrarl!^  or  capridoudy,  bnt  always  with 
reference  to  the  facts. 

8.  SPBCmO  PBSroBlURCK  «S»16— iHXQinXA- 
SUE  GONTSAOT. 

Specific  performance  at  a  contract  to  sell 
or  buy  recdty  will  not  be  compelled  if  under  all 
the  drcumstancee  it  would  be  inequitable  to  do 
so. 

4.  SpBcmo  PEBro&MANCK  «=396  —  Txtu  or 
Yen  DOB. 

A  purchaser  who  has  contracted  for  a  good 
title  in  the  vendor's  suit  tor  spedfic  perform- 
ance will  not  be  required  to  take  anytitaing  but  a 
good  title,  and  the  court  will  not  c«np^  him 
to  buy  a  lawsuit. 

5.  Vendor  and  Posobasbs  •s>129(1)— Doobt 

AS  TO  Tmj. 
To  avail  as  defensa  In  an  action  to  enforce 
spedfic  performance  of^ a  contract  to  buy  realty, 
doubt  as  to  the  title  most  be  reasmable.  must 

rest  on  d^atable  ground ;  a  bare  postiibili^  of 
litiEation  not  being  efficient  to  render  title 
doubtful. 
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&  Tbndob  and  PtmcHAfln  ^130^— Uab- 

KETABLE  TlTUC— HUDBaOBIPTIOH. 

A  misdeacriptioa,  in  a  not  too  remot*  deed 
io  the  chain  of  title  of  a  Teador  se^inir  to  en- 
force speciGe  performance  against  the  purchaser, 
not  capable  oi  being  corrected  without  litigation 
and  the  eld  ot  parol  evidence,  operates  to  render 
the  title  nnmarketaUa  and  not  to  ba  fnoed 
Qpoo  the  purchaser. 

7.  VeNDOV  and  PUBCHAmB  4s»lB0(6)— TITU 

OF  Vbndob— HmnBCBipnoN  in  Ohaxn  or 

Tnix. 

Where,  In  chain  of  Inunediate  munimenta 
of  title  of  Tendors  of  land  seeking  spedAc  per- 
formance against  pnrchaser.  the  lots,  described 
by  namber,  are  referred  to  a  platting  named  dif- 
ferently from  that  in  contract  of  aale,  vendors, 
whose  contract  reqnires  tiiem  to  malie  good  tltK 
cannot  have  spedBc  performance. 
&  Befobhation  or  iNfimuiixNTS  «=98(>— Jtt- 
BiBDicnoN  or  Bqutpt— FoBU  OF  AonoN, 

Only  a  conrt  of  equity,  when  its  jorisdio- 
ti<»i  is  efficiently  Invoked,  can  effect  a  reforma- 
tion of  a  deed  in  the  rhaln  of  title  of  vendors 
seeking  specific  performance  against  the  pur- 
ebiuer,  which  cannot  be  done  vy  tlie  court,  in 
the  snit  for  specific  performance,  in  order  to 
render  Uie  title  marketable. 

Appeal  from  Glrcnit  Conrt,  Montgom^ 
Gonnty ;  Oaston  Gnnter,  Judge. 

Salt  by  Theobald  Boylan  and  others 
against  Alb^  F.  Wilson.  Frcnn  decree  for 
defendant,  complalnanta  appeal.  AflBrmed. 

The  contract  between  flke  partlea  follows: 
"Jnly  13,  1016l  This  agreement  made  by  and 
between  Annie  U.  Boylan,  l%eobald  Boyltm 
and  Sallie  M.  Boylan,  parties  of  the  first  part, 
and  Albert  P.  Wilaon,  oarty  of  the  second  part 
on  this  Jnly  13,  1916.  Wherean  tbe  parties 
of  the  firvt  part  have  agreed  to  sell  and  convey 
onto  the  said  Albert  F.  Wihson  and  tbe  said 
Albert  F.  Wilson  has  agreed  to  buy,  all  their 
right,  title  and  interest  in  and  to  lots  9  and  10 
00  north  side  of  Madison  avenue,  according 
to  the  Pittman  plat,  for  tbe  sum  of  $1,800.00 
clear  of  all  expenses  contingent  to  said  sale. 
Bat  said  sale  and  transfer  are  subject  to  said 
payment,  a  good  title,  and  Is  to  be  closed  with- 
in a  period  of  sixty  days  from  date,  and  said 
deed  is  to  be  signed  and  delivered  to  the  caehier 
of  the  I^cbange  Natimial  Bank,  to  be  held  in 
escrow  by  him  until  completion  of  sale  and 
delivery  of  check  by  second  ^arty.  Said  parties 
of  the  first  part  are  to  furmsb  abstract  for  ez- 
amination  oC  title. 

"Annie  U.  Boylan, 
"Sallie  H.  Boylan, 
"Theobald  Boylan, 

"Per  Theobald  Boylan. 
It  Is  farther  agreed  that  all  taxes  due  and 
assessed  against  the  property  for  the  year  1916 
■hall  be  paid  by  the  party  of  the  second  part, 
tad  bH  rents  to  be  colleeted  1^  parties  of  the 
lint  part  vntU  the  d«al  is  dosed. 

"Albert  P.  Wilson." 

Hvgb  Nelson,  ot  Montgomery,  for  appel- 
lants. Wm.  V.  Ttaettord,  Jr.,  of  Hontgomeiy, 
for  appellee^ 

HcCLCLLAN,  J.  From  a  decree  sustaining 
appellee's  demurrers  to  the  appellante'  bill  as 
last  amended,  the  appeal  Is  prosecuted.  The 
complainants  (ai^llants)  seek  the  spedflc 
performance  of  a  written  contract  for  the 
sale  and  purchase  of  real  estate,  two  lots  In 
tbe  dty  of  M(»r^omery.  Tbe  UU  recites  that 
tbe  lota  b^oDged  In  1906  to  T.  J.  Tooie;  that 


he  nuMtgaged  tiiem  to  Ifiaa  Garr  In  1900; 
that  In  June,  1B09,  this  mortgage  was  fore- 
dosed  under  tbe  power  of  sale,  complainants 
becinning  tbe  purchasers  of  the  lots  and  re- 
ceiving a  deed  thereto ;  and  that  on  July  13, 
1916,  the  defendant  (appellee)  and  complain- 
ants executed  an  agreement  whereby  com- 
plainants engaged  to  sell  and  defendant  en- 
gaged  to  buy  two  oi-  the  lots  sold  the  ton- 
dostire  sale,  the  writing  st^ulatlng,  among 
other  things,  for  an  abstract  of  title  and  for 
a  "good  title."  In  the  morM^  to  .Mias  Garr 
and  in  the  cfntTcgranoe  to  the  eoniAainants 
(pun^bason  at  the  ioreclosiuv  sale)  the  de- 
scrlptfcm  wu  as  followa: 

"Lots  one  (1)  two  ^  nine  and  ten  (IW 
according  to  Wbitman  s  plat  recorded  in  the  of- 
fice of  the  Judge  oi  imbate  ot  Montgomerr 
county  said  lota  1  and  2  fhmting  60  feet  each 
on  Jefteraon  street  and  lots  9  and  10  fronting 
50  feet  each  on  Madison  avenue  tbe  said  4  lots 
together  running  all  the  way  through  the  block 
from  Madison  avenue  to  Jefferson  street." 

In  tbe  contract  between  defendant  and 
complainants  tbe  description  of  the  subject- 
matter  was  as  foUowa:  "9  and  10  on  north 
aide  of  Madison  avenue  according  to  the  Pitt- 
man  plat** 

The  report  of  the  appeal  will  contain  the 
contract  executed  by  the  parties. 

It  asswats  from  the  UU  that  the  plat  re- 
ferred to  in  the  mortgage  and  in  the  deed  to 
complainants  was  the  "Whitman  plat"; 
whereas,  in  the  eontrad;  the  reference  is  to 
the  "Flttman  plat"  It  Is  averred  in  the 
blU  that  this  detect  Is  immaterial;  that  it 
la  a  well-known  fact,  easily  established, 
tliat  th»e  is  no  property  on  Madison  ave- 
nue and  J^Eerson  street  in'  the  dty  at  Mmt* 
gomery  embraced  In  the  Whitman  plat,  but 
said  lots  oa  Madison  avraiue  and  Jdfersm 
street  are  indnded  In  the  Pittman  i^t; 
that  Toole  owned  the  lots  on  Madison  avenne 
and  Jefferson  street  at  the  time  the  mort> . 
gage  was  executed,  and  after  the  purdiase 
at  the  foredoaure  sale  the  pordiasars  wmt 
into  possession  of  said  lots  on  Madison  ave> 
nue  and  JefEerson  street  In  the  Pittman  plat, 
and  that  the  complainants  have  continued  In 
the  possession  of  the  said  premises,  receiving 
the  reata  therefrom  without  interference  by 
Toole  or  any  one  in  his  behalf ;  that  at  the 
time  sold  agreement  was  executed  by  com- 
plainants and  defendant  defendant  was  thor- 
oughly acquainted  with  the  property  ^nd  with 
complainants'  possession  of  the  same,  and 
knew  tlut  the  property  was  formerly  owned 
by  Toole;  and  that  the  said  agreement  and 
the  deed  therein  mentioned  were  drawn  np 
contemporaneously,  the  deed  being  drawn  by 
the  defendant  himself,  and  was  signed  and 
ac^owledged  In  accordance  with  the  agree- 
'  m^t  between  complainants  and  the  defend- 
ant. It  is  further  averred  in  the  bill  that 
Toole  was  adjudged  a  non  compos  maitls  by 
the  probate  court  of  Montgomery  county  on 
January  10,  1910,  and  a  guardian  was  ap- 
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pointed  for  Um ;  fliat  at  the  time  Toole  had 
outstanding  lai^  nuntgage  IndebtednesBee 
Incarred  by  him,  a  Ust  thereof  Mug  shown 
In  the  bill ;  that  all  of  said  mortgages  were 
made  by  Toole  at  or  aboat  the  tbne  said 
mortgage  to  Miss  Carr  was  aecuted,  or  at  a 
later  date;  that  the  title  Involved  in  said 
mortgagee  was  the  same  title  as  hwe  In  suit; 
that  all  of  said  mortgage  titles  liave  bem 
recognized  in  the  court  proceedings  following 
the  ai>polntment  of  a  guardian  for  Toole,  and 
provision  was  made  by  the  court  for  the  pay- 
meat  of  the  listed  mortgage  indebtednesses 
from  the  proceeds  of  the  sale  of  other  prop- 
erty belonglug  to  Toole,  and  which  payments 
have  been  made  as  directed  by  the  court,  ei- 
ther on  said  mortgage  Indebtedness  or  the  ac- 
crued interest  thereon.  It  Is  further  averred 
that  the  mortgage  to  Miss  Carr  was  a  valid 
and  subiristing  mortgage  at  the  time  of  the 
foreclosure  sale,  and  that  the  ptirchasers 
(complainants)  acquired  a  valid  title  to  the 
property  here  In  question ;  that  the  time  for 
redemption  by  said  Toole  or  any  one  in  his 
behalf  has  long  since  expired,  and  no  one  has 
a  better  right  or  title  than  complainants  have 
in  and  to  the  lots  described  in  the  contract. 

[1]  The  partlcolar  objection  taMea  by  the 
demurrer  was  that  the  appellants'  averments 
disclosed  the  absence  of  a  good  title,  a  mar- 
ketable title  in  the  complainants.  TTuless 
otherwise  qualified,  a  "good  title"  means  a 
marketable  title,  a  title  "that  can  be  sold  to 
a  reasonably  prudent  man  who  might  desire 
the  property,  or  a  title  that  can  be  mortgag- 
ed to  a  person  of  reaswable  prudence^" 
Note  to  Justice  v.  Button  (Neb.)  38  L.  E.  A. 
(N.  S.)  1;  Fagan  v.  Hook,  134  Iowa,  881, 
108  N.  W.  155,  157,  111  N.  W.  981,  and  cases 
therein  dted. 

[2]  Specific  performance  is  not  a  matter 
of  absolute  rigbt.  It  rests  entirely  In  Jndl- 
dal  discretion,  to  be  exercised  according  to 
the  settled  principles  of  equity,  not  arbitra- 
rily or  capriciously,  yet  always  with  reference 
to  the  facts  of  the  particular  case.  Hennes- 
sey V.  Woolworth,  128  V.  S.  438,  442,  9  Sup. 
Ct.  109.  32  L.  Ed.  500;  Wesley  v.  Bells,  177 
U.  S.  370,  376,  20  Sup.  Ot.  661,  44  I*  Ed.  810. 

[3]  Spedflc  performance  will  not  be  com- 
pelled If  under  all  the  circumstances  it  would 
be  inequitable  to  do  so.  Authorities,  supra. 
A  contract  for  the  sale  and  purchase  of  land 
will  not  DC  compelled  where  the  state  of  the 
title  is  the  subj^  of  reasonable  doubt,  or 
where  it  Is  ressonable  to  anticipate  that  the 
purchaser  (respondent)  will  be  exposed  to 
litigation  with  respect  thereto.  Wesley  v. 
Eells,  supra,  38  L.  R.  A.  (N.  S.)  pp.  4-7,  not- 
ing numerous  dedslons. 

[4]  One  who  has  contracted  for  a  "good 
title"  will  not  be  required  to  take  anything 
but  a  "good  title,"  and  the  court  will  not 
compel  him  to  buy  a  lawsuit.  In  Wesley  V. 
Eells,  supra,  these  statements  express  the 
mature  Judgment  of  the  cotirt: 

" «  *  *  A  defendsnt,  in  proceedings  tor 
QMcIfle  perfbnnanoe,  ■hsU  not  be  compdled  to 


aoc^t  a  title  In  Oe  least  degree  doubtful.  It 
is  not  necetsary  that  he  should  sattsfy  tbe  court 
that  the  title  is  defective  ao  that  lie  ought  to 
prevail  at  law ;  it  is  enough  if  It  appear  to  be 
subject  to  adverse  daims  which  are  of  such  * 
nature  as  may  reasonatdy  be  tspectaa  to  expose 
the  purchaser  to  controveny  to  maintain  bis  ti- 
tle, or  rigbta  Inddent  to  it.  *  *  *  He  ought 
not  to  be  subjected,  against  bis  agreement  or 
consent,  to  the  necesai^  of  litigation  to  mooTa 
evu  that  which  is  only  a  eload  upon  his  tide." 

In  the  same  case,  as  vjm  aocq)ted  au- 
thority, it  was  said: 

fThat  the  court  will  not  eMQpel  a  pnrdiaser 
to  take  a  title  that  wHl  expose  him  to  litii^on 
or  hasard." 

The  like  doctrine  was  recognized  in  Smith 

V.  Turner,  50  Ind.  867,  873 ;  Swayne  v.  I^Ton, 
67  Pa.  436,  439;  Yougfat  v.  WUliams,  120  N. 
Y.  253,  24  N.  E.  196,  8  L.  B.  A.  S»l,  17  Am. 
St.  Itep.  634.  636  7  Heller  t.  Cohen,  151  N.  Y. 
299,  306,  48  N.  a  527,  88  L.  B.  A.  (N.  S.) 
p.  6;  36  Cyc  p.  682. 

[6]  It  la  also,  on  t3ie  other  hand,  gmerally 
acoei>ted  that  the  doubt,  to  avail  as  a  de- 
fense in  an  acd<m  to  oiftwee  spedflc  per- 
formance, must  be  a  leastmable  one;  must 
rest  upon  some  debatable  ground;  a  bare 
possibility  of  litigation  not  being  eflBdait  to 
render  a  title  doubtful.  86  Oyc.  p.  633. 

[(]  A  misdescription  in  a  not  too  remote 
deed  in  the  chain  of  title,  not  capable  of  be- 
ing corrected  without  litigation  and  the  aid 
of  parol  evidence,  operates  to  render  the  ti- 
tle unmarketable.  Egelholf  v.  Simpson,  50 
App.  Dlv.  695.  64  N.  Y.  Supp.  336;  Smith 
V.  Turner,  su^«;  Meadows  t.  Michel,  135 
App.  Div.  213,  120  N.  Y.  Snpp.  319.  See 
Fry's  Specific  Performance  (5th  Ed.)  c. 
XVIII,  i  878  et  seq. 

[7, 1}  The  applicatlcMi  of  the  stated  princi- 
ples to  the  facts  and  drcnmstances  disdofied 
by  the  bill  and  the  oon tract  here  sought  to  be 
enforced  requires  the  conclusion  that  the  tri- 
al court  correctly  sustained  the  demurrer  to 
the  bill  at  last  amended.  In  the  chain  of  the 
complainants*  immediate  muniments  of  title 
the  lots,  described  by  number,  are  referred 
to  a  different  platting  from  that  specified 
In  the  contract.  It  may  well  be  that  the  com- 
plainants have,  in  point  of  actual  fact,  a 
good  title  to  the  lots  pnrdiased  by  them  at 
the  foreclosure  sale  in  1009 ;  but,  even  so,  it 
is  quite  evident  that  the  misdescription  In- 
dicated would  necessarily  affect  the  ma^et- 
able  quality  of  the  title  to  the  lots,  unless  a 
reformation  of  the  deed  under  which  com- 
plainants hold  Is  propnly  effected.  It  would 
be  manifestly  inequitable  to  require  the  re- 
spondent to  take  the  title  whidi.  In  order  to 
render  it  fairly  maritetable,  should  be  reliev- 
ed of  the  reflection  that  the  stated  misde- 
scription imports.  It  has  been  held  here,  in 
accordance  with  general  principles,  that 
where  one  map  or  plat  is  referred  to  in  a 
deed,  and  thus  becomes  a  part  of  It,  parol  ev- 
idence cannot  be  received  to  show  that  an- 
other map  or  t^at,  not  referred  to  in  the  In- 
strumeut,  was  the  map  or  idat  Intended. 
Thrasher  t.  Koyster,  187  Ala*  800,  854,  65 


Digilized  by 


AlL>     XSKA17»  MoKAT  ft  SPIER  r.  HOME  FBRTILIZBR  *  COTTOK  OIL  00.  867 


South.  706;  Oullraartln  t.  Wood,  76  Ala. 
204 ;  D<meboo  t.  Johnson,  120  Ala.  438,  4^, 
24  South.  888.  It  Is  Incdsted,  as  upon  the 
doctrine  of  Chambers  y.  Blngstaff,  69  Ala. 
140,  and  other  dedslons  in  that  line,  that  the 
defect  In  respect  of  the  plats  referred  to  In 
the  mortgage  and  deed  to  comidaloants  may 
be  read  to  Immateriality  In  the  circumstances 
of  this  case.  The  line  of  authority  upon 
whlf^  the  appellants  rely  cannot  be  accorded 
Infloence  with  tTte  same  readiness  In  a  cause 
to  Hiforce  apeclfle  performance  of  a  contract 
to  purchase  land,  as  this  court  has  been  ac- 
customed to  accord  the  doctrine  in  cases 
where  the  Inquiry  Involves  the  validity  of  the 
coDT^nce  Itself;  as  Is  Illustrated  in  the 
action  of  ejectmoit  reviewed  In  Chambers  v. 
Bingstaff,  supra.  Nevertheless,  it  was  there 
held  that  parol  evidence  Is  not  admissible  to 
reUere  from  the  effect  of  a  patent  ambiguity. 
The  description  of  the  lots  in  the  mortgage 
and  In  the  deed  to  complainants  must  be  re- 
garded, in  respect  of  the  remedy  here  sought* 
to  disclose  a  case  of  misdescription,  not  am- 
biguity. The  reference  In  the  terms  of  the 
description  In  the  mortgage  and  In  the  deed 
to  complainants  to  the  two  streets  in  the 
dty  of  Montgomeiy  does  not  warrant  the 
court,  In  this  action  to  enforce  q>eclflc  per- 
formance. In  either  ellinlnatlng  from  cocsld- 
eratlon  the  reference  to  the  Whitman  plat 
or  In  substituting  therefor  the  Plttman  plat. 
Oaly  a  court  of  equity,  when  Its  Jurlsdlctioa 
la  efficioitly  Invoked,  can  elTect  that  refor- 
matiCHi  of'  the  complainants*  muniment  of  ti- 
tle. Furthermore,  whether  the  particular 
lots  nnmbeTed  In  the  Inat rumen ts  Just  men- 
tfaned  were.  In  ftict,  injlte  Wtaitman  plat  or 
In  the  Plttman  plat  necessarily  required  re- 
coarse  to  parol  evidence,  tlie  consequences 
of  the  coneiosioa  apon  wfaidli  it  would  be 
highly  inequitable  to  require  the  respondent 
to  bear.  S8  L.  K.  A.  (N.  8.)  p.  10. 

The  decree  of  the  court  below  la  affirmed. 

Afflnned. 

ANDERSON.  O.  J.,  and  SATRB,  J.,  con- 
cur. QARDNBR,  J.,  ooncuiB  in  omclnsion. 


KENAN,  McKAT  ft  SPIKR  v.  HOME  FER- 
TILIZER ft  COTTON  OIL  CO. 
(4  Div.  787.) 

(Supreme  Court  of  Alabama.   June  27,  1918.) 

1.  Balks  «9>71(4)—LnnsB&-<JoMTBAoi<—NcrM- 
BBB  or  Baub  —  Ruus  OF  Aasocunon  — 
"Eotimatk." 

Statement  of  "expectation  to  make  some  600 
bales,  but  we  may  have  •  •  •  700  bales,  then 
it  m^ht  not  exceed  300  bales"  is  not  an  "esti- 
mate," within  rule  ot  Cotton  Seed  Crushers' Aa- 
Bodation,  as  to  sale  of  season's  output  of  linters, 
when  "estimated"  number  of  bales  is  stated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Esti- 
mate.] 


2.  SalBs  «s>71(4>~Sbas6h's  Maks— OsLXdA- 
TiON  TO  Run  Mixx. 

Contract  of  sale  ol  "seaaoo's  make**  of  lin- 
ters imposes  no  obligati<m  to  operate  mill  to 
produce  linters. 

3.  Salm    «=»71(4)— Subjict-Matteb— Quah- 
TiTY — Output  op  Plant. 

Where  tiie  sdler  engages  to  sell  and  deliver 
the  output  of  bis  plant  and  the  buyer  engages  to 
take  and  pay  therefor,  the  buyer  is  liable  to  the 
seller  for  the  damages  resulting  from  the  re- 
fusal of  the  buyer  to  receive  and  pay  for  the 
make  or  output  that  the  seller's  plant  has  ac- 
tually produced. 

Appeal  from  Circuit  Goort,  Henry  Coontjr; 
H.  A.  Pearce,  Judge. 

Action  by  E«ian,  McKay  ft  Spier  against 
the  Home  FwtUizer  ft  Cotton  Oil  Con^ny. 
From  an  advene  Judgment  plaintiff  appeala. 
Affirmed. 

The  plaintiff  (appellant)  suffered  a  nmsuit 
because  of  the  adverse  rulings  of  the  court 
in  sustaining  the  defendant's  (appdletf a)  de- 
murrers to  Gonuta  4  and  S  of  th»  amended 
complaint  These  county  so  &r  as  presoitily 
important^  read: 

(4)  The  plaintiff  claims  of  the  defendant,  th* 
furtiier  sum  of  three  thousand,  eight  hundred 
&tty  ($3,850.00)  dollars,  damages,  with  interest 
thereon  from  the  31st  day  of  July,  1910,  for  the 
breach  of  the  contract  or  agreement  made  and 
entered  into  by  the  plaintiff  and  the  defendant, 
on  or  about  the  10th  day  of  July,  1015,  and  pro- 
cured through  C.  G.  Hewitt,  as  a  recognized 
broker  of  cotton  seed  products,  and  at  the  in- 
stance of  both  parties  thereto,  which  contract 
waa  accepted,  acted  upon  and  confirmed  by  the 
plaintiff  and  also  by  the  defendant,  under  and 
by  virtue  whereof  the  defendant  sold  to  the 
plaintiff  and  the  plaintiff  purchased  from  the  de- 
fendant all  the  defendant's  season's  make  of  mill 
run  linters  fbr  the  seascm  of  1915-1916,  at  and 
for  the  price  three  and  one-half  cents  per 
pound  f.  o.  b.  cars  at  defOidant's  mill,  at  Head- 
land, Alabama,  to  be  delivered  in  lots  of  26  bales 
as  made  durii^  the  season  of  1915-ldlS,  which 
said  contract  is  herewith  set  oat  in  wwds  and 
figures  as  follows,  to  wit: 

"O.  Q.  Hewitt  Broker,  Montgomery,  AU., 
July  10,  1915.  Oorrected  Contract  S<ad  to: 
Kman,  McKay  ft  Spier,  Atlanta.  Oa.  Account 
of:  Home  Fertilizer  &  Cotton  Oil  Co^  Head- 
land, Ala.  Quantity:  Season  make  191&-1916. 
Qualitr:  IdUll  mn  linters.  Price:  Three  and 
one-half  cents  per  pound  f.  o.  b.  cars  at  mill. 
Headland,  Ala.,  buyer  paying  commission.  Ship- 
ment: In  lots  of  25  bales  as  made.  Terms; 
Gash  against  documents.  Rules:  Alabama  Got- 
ton  Seed  Cmshors  Association. 

"C.  0.  Hewitt,  Broker.** 

**Aecei)ted: 

"The  Home  Fertilizer  ft  Cotton  Oil  Co. 

"li.  T.  Solomon,  Trees." 

Plaintiff  av^  that  under  and  by  virtue  of  the 
stipulations  of  said  contract  the  rules  of  the 
Alabama  Cotton  Seed  Crushers  Association  for 
the  season  1916-1916,  so  far  as  they  relate  to 
and  deal  with  the  sale  and  the  purchase  of  cot- 
ton seed  linters,  enter  into  and  form  part  of  said 
contract,  and  sectiwis  1,  2,  3  and  4  and  5  of 
rule  15  of  said  Alabama  Cotton  Seed  Crushers 
Association  for  the  season  191&-1916,  covered 
the  subject  of  Mnters,  their  sale  and  purchase, 
as  stipulated  therein;  which  said  sections  of 
mis  16  of  said  association  provide  as  follows,  to 
wit: 

"Linters. 

"Rule  15.— SecHon  1.  Cotton  seed  linters  shall 
be  governed  in  sale  by  special  contract  2. 
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"Sec  2.  Min  ran  linten  iliaU  be  made  from 
T^innins:  cotton  seed,  without  regard  to  grade, 
and  ahaU  be  free  from  fiuee  or  lint  obtained  frxnn 
threahed  seed  or  srabota. 

"Sec.  3.  When  a  sale  ii  made  of  seaMm'a  or 
balance  of  aeason's  output  of  liDtera,  the  seller 
must  ship  and  the  buyer  must  receive  all  the 
Unters  seller  makes  to  tiie  end  of  tba  season, 
provided,  that  when  estimated  number  of  balea  is 
stated  in  contract,  or  in  confirmation  of  sale  or 
pnrdiaae,  the  bu^er  may  demand  and  seller  must 
ship,  or  may  ship  whether  demanded  or  not,  15 
per  cent  in  excess  of  estimated  quantity  if  he 
makes  a  sufficient  number  of  bales  to  enable  him 
to  do  BO.  and  buyer  must  receive  and  pay  for 
same  at  contract  price.  Should  seller  not  make 
the  quanti^  estimated,  he  shall  deliver  the  numr 
ber  of  bales  made,  and  shipment  of  85  per  cent, 
of  the  eetitnated  qnantit?  shall  be  deemed  a  ful- 
fillmmt  of  the  contract  The  limitation  of  each 
seaaon  shall  be  the  Slst  of  July,  so  that  each 
season's  output  of  linters  shall  include  every- 
thing made  Qp  to  July  Slat. 

''Sec.  4.  Should  a  buyer  fail  ta  give  ahippinff 
instroctionB  for  llntecs  or  to  receive  them  when 
shipped  in  accordance  with  the  terms  of  the  con- 
tract, the  seller  may,  after  proper  notice  to  the 
buyer,  cancel  the  contract  or  sell  the  linters  in 
dispute  through  a  recognised  broker  for  the  buy- 
er's account  and  any  loss  sastained  will  be  a 
valid  daim  against  the  buyer.  OoBVWBdy,  a 
bnyer  may  protect  himself  in  case  of  nonduiv- 
ery  of  linters  bou^t. 

"Sec.  5.  W^hta  and  Packages.  A  bale  of 
Untera  for  contract  purposes  is  five  hundred 
pounds  groas  weight  with  a  maximum  or  mini- 
mum allowanee  of  5  per  cent  No  claim  shall  be 
made  nnleas  loss  in  weight  exceeds  one-half  of 
one  per  coit  Bales  weighing  less  than  350 
pounds  may  be  rejected  by  buyer. 

"Merchantable  lintHs  must  be  suitably  baled 
and  tied  and  free  from  country  damage.  But 
country  damage,  if  properly  allowed  for,  shall 
not  be  a  bar  to  delivery  on  contract" 

Plaintiff  avers  that  defendant  in  ccmfirma- 
tion  ot  the  sale  and  the  purchase  of  said  linters, 
and  at  the  time  the  contract  was  executed  by  it 
made  an  estimate  of  the  number  of  halea  it 
would  make  during  Uie  season  of  1915-1016,  and 
covered  by  said  sale  and  by  said  contract  said 
estimate  being  made  in  writing  and  delivered  to 
said  broker,  0.  G.  Hewitt,  at  uie  same  time  and 
together  with  the  contract  as  executed  by  deteod- 
ant,  which  estimate  is  in  vrads  and  Dgnrea  as 
follows,  to  wit: 

"Home  Fertilizer  &  Cotton  Oil  Commny. 
fieadland.  Alabama,  July  12,  1915.  Mr.  C.  G. 
Hewitt,  .Brolter,  Montgomery,  Ala. — Dear  Sir; 
Tour  ifiTor  of  the  10th  Inat  is  before  me  and 
noted.  In  reply  beg  to  say  we  will  make  only  a 
mill  ran  of  linters  this  season  and  with  refer- 
ence to  the  quantity  of  these  linters  we  cannot 
tell  how  many  bales  we  will  make,  and  would 
like  the  contract  to  read  for  output.  Of  course 
it  is  our  expectation  to  make  some  500  bales,  but 
we  may  have  as  much  as  700  bales,  then  It  migbt 
not  exceed  300  bales,  but  we  want  what  we 
make  to  be  delivered  on  the  contract  and  this  ia 
Our  understanding  in  offering  the  linters  for  sale 
at  tbia  time.  Yours  very  truly,  L.  T.  Sfdomon, 
Mgr." 

*••••* 

"Plaintiff  avers  that  the  freight  on  said  linters 
from  Headland,  Ala.,  to  Atlanta,  6a.,  during  the 

season  of  1915-1916,  was    per  bale,  and 

further  avers  that  defendant  violated  its  duty 
which  it  owed  to  plaintiff  when  it  refused  and 
failed,  during  the  season  <a  l»15-1916t  to  deliver 
to  plaintiff,  at  Its  mill,  Headland,  Ala.,  the  said 
180  bales  of  mill  run  linters  and  as  a  proximate 
result  thereof,  [daintiff  was  forced  to  go  into  the 
markets  and  to  buy  other  linters  of  the  same 
class  to  supply  for  tbo&e  which  defendant  failed 
to  deliver  under  its  contract  which  it  did  as 
•zpeditioualy  uid  as  cheaply  aa  It  reaaonably 
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could,  and  paid  tbravfw  8  cmts  per  pound  de- 
livered in  Atlanta,  Ga.,  and  thereby  sustained 
damages  in  the  sum  of  |3,850,  said  sum  being  the 
difference  between  the  contract  price  of  said  180 
bales  of  mill  run  linters,  in  Headland,  Ala., 
and  the  price  nlaintiff  had  to  pay  for  same  grade 
and  class  oi  linters  deUverea  m  Atlanta,  Ga., 
together  with  the  interest  thereon  from  the  81st 
day  of  JnlTf  1916^  wherefore  plaintiff  sues." 

Count  6.  omlttliig  pertinoit  portions  com- 
mon to  counts  4  and  6,  reads  as  follows: 

"(6>  *  «  •  Plaintiff  aveA  that  under  said 
contract  and  the  said  rules  of  the  Alabama  Cot- 
ton Seed  Crushers  Association,  it  pvrchaaed 
from  the  defendant  and  <44lgated  and  bound  it- 
self to  accept  and  pay  for  all  the  mill  run  linters 
which  defaidant  made  during  the  season  of 
1915-1916;  and  also  the  defendant  sold  and 
agreed  to  deliver  to  the  plaintiff,  at  its  mHL  m 
Headland,  Ala.,  during  the  seastm  of  1915-1910, 
in  lots  of  26  bales  as  made,  all  its  mill  run 
linters  which  it  should  make  during  said  season. 

"Plaintiff  avers  that  according  to  the  atipnla- 
tions  of  section  8  Ot  rule  15  <tf  said  Alabama 
Cotton  Seed  Crashers  Assodatlim  the  season  ct 
1915-1916  tenninadng  [tenninated}  on  the  Slst 
day  at  July,  1916. 

"Plaintiff  further  avers  that  under  said  con- 
tract the  defendant  was  bound  in  ^ood  faltii, 
with  due  diligence  to  operate  its  mUl  In  Its 
nsoal  and  ordinary  capacity  daring  the  entire 
season  of  1915-1916,  and  thereby  to  produce 
whateva  mill  run  Unters  said  mill,  operated  in 
sneh  manner,  would  make;  and  that  the  plain- 
tiff was  bound  In  good  faith,  to  receive  and  pay 
for  all  the  boUI  run  Unters  wnkh  said  mill  so  op- 
erated would  w  should  produce  during  said  sea- 
son. 

"Plaintiff  UTors  that  had  d^aidant  used  due 
diligence  In  the  operation  ot  its  mill,  and  oper- 
ated the  same  at  its  nsoal  and  ordinary  capacity 
during  the  full  season  of  1915-1916.  said  miU 
could  have  and  would  have  made  at  least  300 
bales  of  mill  run  linters  of  475  pounds  each 
gross,  which  under  said  Cotton  Seed  Crushers 
Association's  Bules  is  a  minimum  contract  bale. 

"Plaintiff  further  avers  that  defendant  did  not 
use  due  diligence  in  tiie  operation  of  its  mill, 
nor  did  it  operate  the  same  at  its  usual  and  ordi- 
nary capaaty  during  the  entire  season  of  1915- 
1916,  but  to  the  contrary  when  the  price  of  raw 
cotton  seed  advanced  and  became  high,  It  discon- 
tinued the  operation  of  its  mill  altogether,  and 
shut  the  same  down  early  in  the  sason,  to  wit 

on  or  about  the  day  of  ,  1915,  and 

failed  and  refused  to  operate  said  mill  any  more 
during  said  seascm,  and  failed  and-  refused  to 
make  and  deliver  to  plaintiff  the  300  balea  of 
mill  run  Hnt^rs  which  it  could  have  made,  and 
would  have  made  during  said  season,  ba^.  its  mill 
been  diligently  operated,  and  run  at  ito  usual 
and  ordinary  capacity  during  the  entire  season: 
that  defendant  delivered  to  plaintiff  under  aaid 
contract  and  during  the  aaid  season  75  bales 
of  mill  mn  linters,  leaving  undelivered  of  the 
number  of  hales  which  it  could  have  made,  and 
would  have  made  during  said  seascm,  had  it  dili- 
gently operated  its  miU  in  good  faith,  and  at 
its  usual  and  ordinary  capacity  throughoat  tiie 
season,  225  bales  of  mill  run  linters  of  the  mini- 
mum weight  of  475  pounds  per  bale." 

Ite  court  below  gave  effect  to  tiie  view 
that  the  contract  declared  on  did  not  obllga 
the  defoidant  (ai^lee)  to  nmnofactnre  or 
ship  any  definite  number  of  bales  of  "linters" 
daring  the  period  stipulated,  a  conclufdon 
fatal  to  the  sufficiency  of  tlie  fourth  count: 
and,  also,  as  respected  the  fifth  count,  that 
the  contract  declared  on  did  not  oUlge  the 
d^endant  to  produce  "^ters"  oi»eratlns 
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Its  mill  dniliis  the  period  aUpnlated  In  ttw 

count. 

B.  W.  iailer»  of  ^berlUe,  and  Payne  ft 
Jbsea,  of  Atlanta,  for  amtellant.  Les  4t 
lUnpUni;  <tf  Dodian,  for  app^aa: 

McCLELIAN,  J.  [1]  Since  pertinent  mlea 
of  the  Alabama  Cotton  Seed  Crushers  Asso- 
datlon  were  made  a  part  of  tbe  contract, 
wltb  particular  reference  to  section  S  of  rnle 
15  set  ont  In  the  statement  of  the  case,  ante, 
the  anpdlant  insists'  that  the  letter  of  de- 
fmdant's  manager,  set  forth  In  coont  4,  ef- 
fected to  afford  an  estimate  of  the  amount 
of  the  production,  within  the  contemplation 
of  that  section  (3)  of  rule  16.  It  may  be  re- 
marked, at  this  point,  that  the  exigencies 
ttf  this  case  do  not  require  a  construction  of 
section  3  of  rule  15.  The  letter  Is  to  be  read 
and  Interpreted  In  fbe  light  of  the  drcum- 
Btances  surrounding  and  relating  to  the 
transaction  and  of  the  manifested  purposes 
of  the  parties.  As  we  understand  the  terms 
of  the  letter — and  th^  are  not  at  all  obscure 
—the  dear  Intent  was  not  to  undertake  to 
give  an  estimate  of  the  mill's  production  of 
"Ihiters,"  but,  on  the  contrary,  to  merely 
recite  an  expectation  on  the  part  of  the  writ- 
er with  ret«>ect  to  tbe  amount  of  "llntws" 
the  mm  might  produce.  The  figures  employ- 
ed la  the  letter  token  the  entertainment  by 
the  writer  of  an  opinion  that  was  markedly 
nocertaln.  Hie  writer,  himself,  recognizing 
this  uncertainty,  expressly  stated  his  com- 
pany's desire  to  only  oigage  to  sell  the  out- 
put of  the  mill,  thereby  Implying,  necessarily 
we  thinlE,  that  tbe  obligation  assumed  should 
only  comprehend  what  the  mill  made.  This 
idea  was  r^eated,  and  thereby  emphasized, 
through  the  expression,  In  the  concluding 
lines  of  the  letter,  ttiat  the  seller's  engage- 
ment was,  and  should  be  so  understood,  to 
impose  the  obligation  to  only  deliver  "what 
we  make,"  thereupon  exdndlng  the  possibili- 
ty of  an  undertaking  on  the  pert  of  the  seller 
to  deliver  any  particular  quantity,  estimated 
or  otherwise  Count  4  proceeded  on  an  op- 
posite theory,  and  was  beoee  subject  to  the 
demumr. 

%t}  In  order  to  attribute  error  to  the 
trial  court  In  sustaining  the  demurrer  to  the 
fifth  coont,  it  must  be  concluded  that  the  con- 
tract declared  on  required  the  defendant  to 
operate  Its  mill,  at  least  when  practicably 
possible  to  do  so,  during  tbe  period  stlpulat' 
ed,  and.  tat  oonsequence,  obliged  it  to  produce 
'^tera"  for  delivery  to  the  plaintiff.  We 
find  in  the  contract  no  such  obllgaUon.  The 
seller  engaged  to  sell  Its  "make"  of  "llnters." 
It  did  not  obligate  itself  to  make  any  "lln- 
ten."  There  waa  no  manifestation  of  an  In- 
tent to  80  engage.  The  terms  «npU>yed  dis- 
close that  tbe  seller's  purpose  was  to  sell 
VhattWe  mak^"  the  arson's  make,  no  pur- 
pose to  engage  to  sell  a  definite  or  even  an 
esUmated  number  of  bales  of  "Untera."  It 
T8SO.-24 


is  not  possiblr  to  Imply  an  obligation  to 
make  an  article  from  an  assumption  of  the 
limited  obligation  to  sell,  not  a  definite  num- 
ber of  an  article,  but  simply,  merely,  what 
the  seller  makes.  Where  the  seller  engages 
to  sell  and  deliver  the  output  of  hU  plant 
and  the  buyer  engages  to  take  and  pay  there- 
for, the  buyer  is  liable  to  the  seller  for  the 
damages  resulting  from  tbe  refusal  of  the 
buyer  to  receive  and  pay  for  the  make  or 
output  that  the  seller's  plant  has  actually 
produced.  Mclntyre  Lumber  Co.  v.  Jackson 
Lumber  Co.,  165  Ala.  268,  61  South.  767,  138 
Am.  St  Bep.  66.  In  such  case  the  certainty, 
as  well  as  the  mutuality,  essential  to  support 
the  contract  Is  afforded  by  the  act,  the  outp- 
lay of  the  seller  In  performing  the  contract 
to  the  extaat  at  least  of  producing,  as  npon 
the  promise  of  the  buyer  to  receive  and  pay 
for,  the  article  the  contract  describes,  aatla- 
factorily  to  the  doctrine  stated  In  XtHntyre 
Lumber  Co.  v.  Jackson  I/unber  Co.,  supra, 
and  also  in  Brans  v.  Railway  Co.,  78  Ala. 
341,  345.  846;  Sbeffidd  Fur.  Ca  Bull,  lAl 
Ala.  446,  477,  14  South.  672 ;  Pratt  Goal  Oo. 
T.  Short,  191  AU.  378.  890,  801,  68  South. 
63.  Jones  V.  Lanier,  73  SouOi.  685,  was  an 
action  by  the  .  seller  agataist  buyer,,  and 
Involved  conslderatlonB  not  pertinent  to  tbe 
present  ajveaL  The  ded^n  in  Loeb  Cot- 
ton Oil  Co.  (Tex.  cav.  App*)  93  8.  W.  515 — an 
action  by  the  seller  against  Ute  buyer  for 
damages  resulting  from  the  refusal  of  the 
buyer  to  receive  66  bales  of  "Unters"  that  the 
seller  had  manuftictured  and  tendered  with- 
in, according  to  the  decision  of  the  court, 
the  terms  of  the  contract — Illustrates  the 
doctrine  to  which  we  have  just  adverted. 
The  Court  of  Appeals  of  Oeoigla,  in  Dawson 
Cotton  Oil  Co.  V.  Kenan  et  al.  (Ga.  App.) 
94  S.  E.  1037,  accepted,  in  effect,  the  doctrine 
Just  stated,  and  from  It,  as  a  premise,  h^d 
that  the  seller  was  bound  by  the  contract  to 
make  "llnters,"  to  operate  its  mill,  unless . 
prevented  by  excusing  causes;  this,  in  or- 
der to  avert  what  tbe  court  conceived  to  be 
the  unavoidable,  undesirable  consequence  of 
deciding  that  the  parties  had  made  a  unilat- 
eral contract,,  a  contract  binding  one  and  not 
binding  the  other  of  the  parties.  While 
yielding  the  utmost  deference  to  the  learned 
court  so  pronouncing,  this  court  cannot  ac- 
cept Its  conclusion  In  the  premises.  Since 
there  was  originally  no  obligation  assumed 
by  the  seller  to  make  the  article,  to  (H>erate 
Its  plant,  the  buyer's  obligation  to  receive 
what  the  seller  actually  made  is  referable 
to  the  tact  that  the  seller  acted  upon  the 
buyer's  promise  and  engagement  to  take  what 
the  seller  made,  whereupon.  In  our  opinion. 
It  results  that  the  alternative,  to  wht(±  the 
learned  Georgia  court  gave  Its  approval,  of 
either  reading  the  contract  to  bind  the  seller 
to  make  the  article,  to  operate  its  mill,  or,'  on 
tbe  other  hand,  of  pronouncing  the  contract 
unilateral,  was  not  presented  for  acc^Kance; 
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the  buyer's  obligation  to  receive  and  pay  for 
the  artldes  actually  made  by  the  seller  be- 
ing predicated  of  the  seller'a  obllgatlMi  to 
dcaiver  to  the  buyer  all  of  the  article  made 
by  the  seller's  plant.  The  seller  having  act- 
ed upon  the  bny«'s  promise  to  take  his  out- 
put, the  buyer  becomes  bound  to  take  ^at 
the  seller  has  made,  in  reliance  upon  me 
buyer's  promise,  and  the  seller  becomes  like- 
wise bound  to  deliver  the  output  of  his  plant 
Certainty,  consld»atlon  and  mutuality  are 
all  afforded  and  present  In  Buch  drcnm- 
stances.  Tbia  is  the  doctrine  of  Mclntyre 
Lmnber  Oo.  v.  Jaxbm  Lumber  Co.,  supra; 
and  Its  effect  was  ^ven  concrete  lUnstratlon 
In  that  dedsicKi.  In  sustaining  the  disnurrer 
to  the  fifth  count,  the  court  correctly  con- 
<doded  ttiat  the  otmtract  ther^  dedared  on 
did  not  require  the  d^teidant  to  mate  "Un- 
ters,"  to  operate  Its  mllL 

The  ludgmoit  is  affirmed. 

Affirmed. 

ANDESSON,  a  J.,  and  SATBB  and 
GARDNBB,  JJ.,  ooncnr. 


W.  T.  SMITH  LUMBEOEl  CO.  v.  HcLAIN. 
(3  Div.  886.) 

(Snpreme  Court  of  Alabsms.    Jon*  6;  1918. 

Kebearing  Denied  June  29,  191&) 

1.  Appeal  aho  Bbbob  «=»1078(1}— Rxvnw 

— WAXVEE  OT  AaSIGHMEIfTB. 

TbA  review  vt  the  Snprane  Court  must  be 
restricted  to  rulings  com^aioed  of  by  the  as- 
signmentB  of  error  iosiBted  upon  in  brief 
filed  for  appellant  on  Bubmission  of  the  appeal. 

2.  ElVIDENCB  «=>243(2)  —  DiCLABATion  BT 
AOKNT  OB  EllCFXOTi  —  RECITAL  OF  PASTT 
TSANSACnON. 

An  agent  or  employ^  cannot  bind  his  prln- 
<^pat  or  employer  by  a  recital— not  of  the  res 
geets  of  the  event— of  a  past  act  or  transaction. 

3.  Masteb  and  Sbrtant  «=s>270<9)  —  Inju- 

BIES  TO  SEBVAinV-E^ZDENCB. 
In  a  sovant^s  acti<m  for  injuries  while  re- 
placing a  wedge  on  a  planing  machine,  testi- 
mony of  the  employer's  foreman  as  to  his  prior 
barmlees  experience  In  replacing  the  wedge  while 
the  machinery  was  running  was  matenal  and 
relevant. 

4.  WiTITEBSBS  <S=> 388(5)  —  CONTBADIOnOIV 
—Latino  Pbedicate. 

In  servant's  acticm  for  Injuries,  plaintilTs 
cuestion  to  foreman  whether  he  had  not  stated 
that  same  gear  caught  his  sweater,  designed  to 
elicit  testimcmy  warranting  introduction  of  evi- 
dence contradictory  of  foreman,  who  had  testi- 
fied sweater  had  been  caught  some  time  before 
in  making  different  repair,  was  proper. 

5.  Damages  ^=>64'  —  Evidence  —  Ihdeknx* 
tt  of  i>efendant. 

On  trial  of  action  for  damages,  evidence  that 
defendant  is  indemnified  against  pecuniary  loss 
because  of  injury  to  plaintiff,  ov  Uiat  a  repre- 
sentative or  an  attorney  of  an  insurance  com- 
pany is  defending  or  directing  the  defeaiBe  of  the 
acti(»,  is  inadm^sible. 

6.  APPEAL  AWD  Ebboe  «»1060(1)  —  Habii- 
LBse  EtolOB— Conduct  op  Counsel— Cube. 

In  servant's  action  for  injuries,  where  no 
statement  was  made  before  jury  that  defendant 
was  Indeumifled,  and  person  inquired  about  rep- 


resented employer,  and  not  Insurer,  while  court 
instructed  that  side  remarks  of  connsel  were  uot 
to  be  couddered,  and  plaintitTs  counsel  empha- 
sized denial  that  person  represented  Insurer,  In- 
Btmctfon,  with  statement  persMi  did  not  rep- 
resent ittdeomitor.  oM^ed  prcdudios  to  em- 
ployer. 

Anteal  fnm  Glrcnlt  Court,  Bntlor  County : 
A.  B.  Gamble,  Judge. 

Action  by  IL  6.  Bld^ln  against  the  W.  T. 
Smith  Lnmber  Company.  EYom  a  Judgment 
for  plaintiff,  defendant  lu^ieala.  Affirmed. 

Lane  &  Lane,  of  Oreenvllle,  Page  &  Me- 
Billlan,  of  Brewton,  and  Stevens,  McCorvey 
&  McLeod,  of  Mobile,  for  appellant.  Powell 
&  Hamlltwi.  ot  Greoivllle,  for  app^ee. 

UcOLELLAN,  J.  [1]  Action  tor  damages 
by  employe  (at^llee)  against  the  emi^oyer 
(aivellant).  The  only  aasignmaitB  oi  otot 
insisted  npcm  in  the  brief  filed  tta  aiiiidlant 
on  the  submlaaloa  ct  the  appeal  are  tiioae 
numbered  3,  4,  and  S,  whidi  rdate  to  rulings 
on  objectloos  to  the  admisaioa  of  evidence 
and  to  the  remarks  of  counsel  for  jdaintlff, 
as  will  aiH>ear  from  the  quotation  to  be  made 
ttom  the  bill  ot  eiceptlonB.  Hence  the  re- 
view of  this  court  must  be  restricted  to  these 
matters.  L.  &  N.  R.  B.  Co.  v.  Holland,  173 
Ala.  676,  693,  696,  65  South.  1001 :  Jebeles, 
etc.,  V.  Boose,  181  Ala.  462,  62  South.  12; 
Dickens  v.  Dickens,  174  Ala.  864,  856,  66 
South.  809 ;  Bosenau  v.  Powdl,  184  Ala.  386, 
389,  63  South.  1020;  W.  U.  TeL  Co.  y.  Emer- 
son, 14  Ala.  App.  247,  69  South.  885;  Hamil- 
ton T.  Cranford,  78  South.  401. 

The  counts  of  the  complaint  that  were  sub- 
mitted to  the  jury  ascribed  plalntttTs  injury 
to  a  defect  In  the  condition  of  the  ways, 
works,  etc.  (Code,  t  8910,  subd.  1),  or  a  breach 
of  defendant's  common-law  duty  to  afford 
plaintiff  a  reaswably  safe  place  in  which  to 
perform  his  work. 

Acowdlng  to  phases -of  the  evidence,  the 
I^alntlff's  arm  was  torn  off  while  be  was 
engaged  in  replacing  a  "wedge"  to  staUlize 
the  "guide"  on  a  planing  machine.  This 
"guide"  served  to  so  hold  the  lumber  against 
the  knives  of  the  planer  as  to  produce  a  nnl- 
form  operation  and  a  uniform  result  He 
testified  that  the  "wedge"  moved;  tttat,  In  the 
absence  of  J.  Tfi.  Pulaski,  foronan.  It  was 
his  duty  to  replace  It;  that  he  ordered  the 
machine  stepped;  that  it  was  stopped ;  that 
while  he  was  in  the  act  of  r^ladng  the 
"wedg^'  the  stationary  madiine  involunta- 
rily started,  and  the  cogs  caught  his  sleeve 
and  drew  his  arm  Into  the  moving  mecban- 
lam,  caustic  his  great  Injury. 

J.  M.  Pulaski,  foreman,  was  oamlned  as 
a  witness  for  the  defendant  On  his  croaa- 
ezamlnatlon  this  occurred : 

"I  have  set  that  wedge.  When  this  wedge 
came  out,  I  jnat  set  It  back  to  Its  place  and 
drove  it  in  with  a  hammer.  I  did  not  sbcrp  the 
machine.  I  just  stuck  it  to  Its  place  ana  tapped 
it  with  a  hammer.  I  did  not  stop  tibe  ma- 
chinery, I  did  it  when  It  was  running.   I  was 
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fimtiian.  It  caofbt  mj  tweftter  wverml  yean 
ago.  not  vhil«  I  was  doinc  tbat  Tou  did  not 
ask  me  if  it  cau^t  my  sweater  while  I  was 
setting  that  wedge.  It  caught  my  sweater  whoi 
I  got  over  that  gear  to  raise  that  tide  head.  It 
was  zaised  wMi  a  hand  rod,  aad  I  mched  over 
it,  and  it  cau^t  my  sweator ;  my  own  care- ' 
leesnm.  I  was  careless  at  ttist  time,  but  I 
have  not  been  any  more.  I  did  not  say  I  had 
been  foreman  there  for  20-odd  years." 

Thereupon  the  plaliitlfr*8  counsel  propound- 
ed to  the  witness  the  following  question : 

"Qnestion:  At  the  Infirmary  at  Qeoi^ana,  on 
the  ereniag  of  tlM  accident,  and  after  Mr.  Me- 
L«in  had  been  carried  down  there,  didn't  yon 
state,  in  the  prraence  of  John  Pope  and  Mr.  Mc- 
Loin  there,  that  either  on  that  day  or  the  day 
before  the  same  coc  or  gear  caught  your  sweat- 
er, and  If  it  hadn't  been  rotten  it  ndghC  have 
caught  jtmT' 

The  defendant  objected  to  the  witness  an- 
swering the  said  question,  on  the  gnmod  that 
It  called  tor  Immaterial  and  Incompetent  eih 
denoe.  Tbls  objectloii  of  the  defendant  was 
oTermled  by  the  court,  to  which  action  of  the 
court  the  defendant  tlien  and  t&ere  In  opoi 
court  duly  and  legally  vxeeptxA,  The  wlt- 
oess  answered: 

"I  did  not  tell  then  it  canght  me  the  day  be- 
fore. I  did  not  make  that  statement  to  umn. 
It  caught  me  all  right,  but  not  the  day  before. 
A  man  could  ttick  nig  arm  around  in  a  way  to 
get  it  in  there.  It  would  not  have  caught  him 
anyway,  if  he  hadn't  pat  his  arm  to  it.'*^ 

The  ruling  of  the  court  on  the  objection  to 
tbe  question  propounded  is  made  tlM  Bobject 
of  tbe  third  assignment  of  error. 

T2-4]  If  the  quoted  question  propounded  to 
this  witness  could  be  disassociated  from  the 
testlmoi^  given  by  talm  as  disclosed  in  the 
abore  quotation  from  his  cross-examination, 
ttie  allowance  of  tbe  question,  notwithstand- 
ing defendant's  objection,  would  seem  to  be 
indubitable  error,  because  of  tbe  settled  rule 
tbat  an  agent  or  employ^  cannot  bind  the 
principal  of  tbe  en^oyer  by  a  recital— not  of 
tbe  res  gestee  at  tbe  evtfnt — of  a  past  act  <w 
tnuuactlim,  aa  lllnatrated  In  U  ft  N.  B.  K 
Co.  Oarl,  91  Ala.  271,  2T2,  9  SontlL  S8«, 
and  Boo.  B^.  Co.  t.  Reeder,  102  Ala.  227,  286^ 
44  Sontb.  686, 126  Am.  St  BfS>.  28,  and  cues 
cited  in  tbem.  As  appears,  the  question  can- 
not be  disassociated  from  tbe  matter,  testi- 
fied to  by  tbe  tofeman,  preceding  It  The 
witness  irtated  that  he  had  reidaeed  the 
**yn6gi^'  wblle  tbe  macblne  was  running; 
tbat  tbls  act  did  not  cause  his  dotbing  to 
catcb  in  the  medunlam.  There  was  no  ob- 
jection to  tbls  tesdnumy.  Ttie  plalntUFs 
claim  of  lii^t  to  recover  Involnd  tbe  im- 
mediately oi^osed  theory  tbat  to  replace  the 
"wedge"  exposed  tbe  opentlVe  to  the  danger 
of  having  fbe  sleeve  of  his  clothing  caught  in 
the  mechanism,  drawing  Into  it  the  oper- 
atives arm.  Since  tbe  relevancy  or  material- 
ity of  evidence  to  the  issues  on  a  trial  does 
not  depend  upon  which  one  of  the  parties 
litigant  offers  or  seeks  to  offer  it,  the  harm- 
lees  experience  of  tbe  for«uan  (the  witness 
Pulaski)  In  repladug  tbe  "wedge"  while  tbe 
maidilnery  was  running  was  material,  was 
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relevant,  and  in  tbls  instance  operated.  If 

credited  by  the  jury,  to  eratradlct  cme  of 
plalnturs  fbeorlw  of  liability.  The  faUnre 
of  the*  deCndant  to  object  to  the  admission 
of  this  feature  <hC  tbe  foreman's  testimony 
Justlfled  the  Bssomptlfm— if  at  aU  necessary 
to  the  proper  dedsioa  of  tbe  objection  b>  the 
quoted  qnertkn  to  ttn  foreman— that  the 
foreman's  harmless  operlence  in  replacing 
the  *Vedge"  wblle  the  machinery  was  run- 
ning was  within  tbe  contemplation  of  rules 
Bccorstely  restated  in  Sou.  I^.  Co.  Lefan. 
19S  Ala.  29S,  70  South.  240  (headnotes  1 
and  2^.  The  question  under  consideration 
was  designed  to  ^dt  testimmy  that  would 
warrant  tbe  IntroductlMi  of  evidence  contra- 
dictory of  the  foranan  in  the  particular  in- 
dicated. This  tbe  plaintiff  was  entitled  to 
do;  tbe  matter  b^ng,  as  stated,  neither  Im- 
material nor  irrelevant.  There  was  no  error 
in  overruling  the  d^endant's  objection  to 
the  question.  Necessarily  tbe  court  did  not 
err  In  permitting  the  plaintiff  to  show,  with- 
in tbe  predicate  laid,  tbat  the  foreman  did 
make  the  statement  attributed  to  blm  in  tbe 
question  quoted  ante. 

Mr.  McOowln,  secretary  and  treasurer  of 
the  defendant,  was  examined  and  cross-ex- 
amined. Immediately  upon  the  conclusloD 
of  bis  testimony  the  Ull  ot  exceptions  shows 
this  to  have  occurred : 

"After  the  wltoeas  had  come  from  the  stand 
and  taken  hU  seat  with  the  lawyers,  the  follow- 
ing occorred:  Mr.  Hamilb»,  <me  of  the  coun- 
sel for  the  plaintiff,  said :  *I  do  want  to  ask  you 
a  question:  Who  is  that  gentleman  sitting  by 
your  side?*  Mr.  Paige,  one  of  the  counsel  for 
the  defendant,  said:  'We  object;  we  think  that 
is  very  unfair,  and  the  gentleman  knows  it  is 
incompetent  and  illegal  I  bave  introduced 
him  to  Mr.  Hamilton,  I  will  state,  and  we  ob- 
ject to  who  the  gentleman  is.'  lie  court  there- 
upon ranarked:  'Gentlemen,  tiae  remarks  of 
counsel  are  not  to  be  oonsideTad  In  the  case.' 
Mr.  Hamilton  said :  'I  just  want  to  know  if  bi 
don't  represent  the  insurance  company— I  am 
not  the  witness — I  Jnst  want  to  know  whether 

?ou  represent  the  insurance  company  or  the  W. 
'.  Smith  Lumber  Company.'  Person  sittiu  br 
Mr.  McGowin  answered:  'I  represent  W.  T. 
Smith  Lumber  Company.'  Mr.  Hamilton  con- 
tinued: 'He  says  he  don't  represent  the  insur- 
ance CMnpany ;  he  represents  the  W.  T.  Smith 
Lumber  Company.'  Mr.  Powell,  one  of  the  at- 
torneys for  the  plaintiff,  tbereuptw  said:  'Then, 
if  it  is  to  be  excluded,  we  move  to  exclude  what 
the  gentleman  said  about  representing  the  W. 
T.  Smith  Lumber  Company.'  Judge  Lane,  one 
of  the  attorneys  for  the  defmdant,  remarked : 
Hiis  Is  very  unfair.*  Hie  court  turning  to  the 
jury,  said:  'Gentlemen,  the  side  bar  remarks 
made  by  ooonsel  on  both  sides  are  not  evidence 
in  the  case,  and  are  not  to  be  taken  as  influenc- 
ing yon  either  one  way  or  another  in  arriving 
at  what  you  bdieve  to  be  the  truth  because  what 
yon  dedde  from  the  testimony  In  this  case  is  to 
be  taken  from  the  evidence  as  it  comes  to  yon 
from  the  witness  stand.'  The  defmdant  tiiere- 
upon  rested  its  case." 

Subsequoitly,  before  the  Jury  was  Instruct- 
ed by  the  court,  or  retired,  ttie  bill  of  ex- 
ceptions records  this : 

"The  defendant  thereup<Hi  stated  to  the  court 
as  follows:  Tbm  is  another  motion  we  want 
to  j^esent  to  the  court  at  tbls  timfc  We  t^ak 
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the  attempt  oi  connsel  to  Inject  into  thla  case 
the  insurance  propoaition  whidi  tookplace  on 
yesterday—*  The  court  remarked:  'liat  was 
all  excluded  on  yesterday.'  Counsel  for. the  de- 
fendant, continulDff,  ^vtated :  'We  want  to 
bring  to  the  attention  of  the  court  this  prop- 
ositicm:  lliere  is  one  dedsion,  to  say  the  least 
of  it,  handed  down  by  the  Supreme  Court  of 
thia  state,  wherein  rJiey  have  held  that  matters 
got  before  the  jury  in  that  manner,  while  ex- 
cluded by  the  court,  were  nevertheless  before 
the  jury,  and  the  <aily  object  and  purpose  of 
such  testimony  could  be  to  prejudice  the  jury 
Intentionally  against  the  defendant,  and  that 
was  there,  and,  notwithstanding  the  fact  that 
the  court  had  instructed  the  jury  cm  it,  never- 
theless it  was  incumbent  upon  the  defendant  to 
aak  the  court  to  take  ^Is  case  frran  the  jury 
and  declare  a  mistrial.  We  lliink  the  poison 
has  been  put  into  this  case  by  the  counii^  for 
the  plaintiff  in  their  attempt  to  inject  into  it 
the  young  ^deman  behind  us  and  the  iusur' 
ance  proposition,  to  such  an  extent  as  that  this 
is  a  case  Hiat  should  be  takoi  fnun  the  jury  and 
a  mistrial  declared,  and  we  now  move  the  court 
to  that  effect.'  Counsel  for  the  plaintiff  there- 
"opon  stated:  'So  far  as  this  is  concerned,  we, 
as  coansel  for  the  plaintiff  in  this  case,  in  the 
presence  of  the  Jury  and  of  your  honor,  dis- 
claim any  effort  to  inject  anything  illegal  in 
this  case.  We  understand  that  was  aimijly  in- 
cidentally brought  otit.  There  wcu  tome  circum- 
8tance$  that  ihU  gentieman  look  some  wiineasea 
to  the  ofice  of  the  attomei/»,  and  tba  question 
in  reference  to  his  representing  the  insurance 
company,  I  understand,  has  been  exduded,  and' 
we  want— we  ask  your  honor  to  most  speciBcal- 
ly  instruct  the  jury  that  all  statements  with 
raference  to  him  represrating  the  Ldbu ranee  com- 

Eany  is  to  be  excluded,  and  not  to  be  considered 
y  the  jury  at  all,  and  everrthing  that  took 
place  with  reference  to  that,  all  of  it,  the  evi- 
dence, is  entirely  excluded  from  the  Jury.'  The 
court  thereupon  stated:  'I  did  that  on  yester- 
day.' Mr.  Hamilton,  one  of  the  counsel  for  the 
plaintiff,  thereupon  stated:  'I  would  like  to 
make  this  statement:  This  gentleman  stated  to 
me  that  he  represented  the  W.  T.  Smith  Lumber 
Company,  and  denied  he  was  representing  the 
Insurance  company.  I  don't  want  any  disagree- 
ment about  wfaat  took  place  between  him  and 
me.*  The  court  thereupon  overruled  the  defend- 
ants motion  to  take  this  case  from  the  jnry 
and  declare  a  mistriaL  To  wbidi  action  of  the 
court  the  defendant,  then  and  there^  in  open 
court,  dulj  and  legaUy  euepted."  (Italics  sop- 
plied.) 

The  allttrton  In  tiie  Italicized  port  of  the 
above  quotation  was  to  this  feature  of  Fore- 
man Piilaskl'a  testimony: 

"I  have  talked  to  Mr.  Paige  [attorney  for  de- 
fendant] and  Mr.  McGowin  [secretary  of  defend- 
ant]. I  thought  you  were  talkii^  about  out- 
side people.  I  talked  to  Mr.  Pake  about  it 
when  he  was  at  Chapman.  I  don't  remember 
the  day  I  talked  to  him  about  It ;  I  believe  yes- 
terday. Some  of  the  plaintiffs  witnesses  were 
up  to  the  defendant's  attorneys'  office  to  meet 
toe  attomeya  X  went  with  them  up  tibere  to 
talk  with  the  lawyers  and  Mr.  Mci3owin.  I 
took  them  up  there  and  told  them  they  sent  for 
them.  Question:  You  knew  what  I  asked  you 
a  while  ago,  didn't  you?  Now,  they  didn't  tell 
you  to  take  the  defendant's  witnesses  up  Uiere, 
did  they?  That  they  wanted  to  talk  to  our 
witnesses?  Answer:  They  did  not.  Questicm: 
What  did  they  say?  Answer:  They  didn't. 
Qufstion:  Who  did?  Answer:  1  can't  call  the 
man's  name.  Question:  You  have  a  good  rec- 
ollection. Is  he  in  this  room?  Answer:  Yes, 
sir.  Question  :  Point  him  out  to  me?  Answer: 
That's  him  right  there.  Question:  This  man? 
Answer:  Yes,  sir.  Question;  Mr.  McGowia,  or 
tUa  gmtleman  next  him!  Anawer:  Hie  next 


<me  over  there.  Qnestion;  He  represents  the 
insurance  company?  Answer:  I  don't  know. 
Qneaticai:  Is  he  in  this  ease?  Answw:  I  do  not 

kiuow  whetiier  he  is  of  not." 

[i]  It  1b  insisted  for  the  appellant  that  the 
motion  to  withdraw  the  case  from  the  jury 
and  enter  a  mistrial  sbou^  bare  been  grant- 
ed, because  the  occnrroice  recited  in  the 
foregoing  qaotatlcm  bore  to  the  Jury  the  high- 
ly Improper  and  inwadicable  suggestion  that 
the  defendant  enjoyed  indwnnity  firom  pe- 
cuniary loss  If  adjudged  UaUe  to  damages  to 
this  plaintiff.  It  Is  also  insisted  that  the 
motion  for  new  trial  should  liave  been  su» 
tained.  It  is  i^eraSty  held,  and  so  in  this 
jurlsdictlflii.  th^  on  a  trial  of  an  actlcm  ot 
damages  eridence  that  the  defendant  Is  in- 
demnified against  pecuniary  loss  because  of 
Injury  to  the  plalntUT  or  to  the  Intestate, 
that  a  K^eaoLtatlTe  or  an  attorney  of 
an  Insnranoe  or  Indemnifying  company  is 
d^endiiv  or  dlrectlns  the  d^Uise  of  the 
action,  is  liwdmisBiUfc  Wiatstm  t,  nrankUn, 
187  Ala.  497,  498;  65  South.  638;  Ann. 
Oas.  1916B,  665;  Aldn  t.  Lee.  206  N.  Y.  20; 
98  N.  E.  85,  Ann.  Oas.  1014A,  MT,  and  note; 
Simpson  r.  FonndatlMi  Go,  201  N.  T.  479.  95 
N.  B.  10,  Ann.  Oas.  1912B,  821,  826;  Ooe  t. 
Van  Why,  88  C<^  816^  60  Pac  8M,  8  Ann. 

653  and  note;  Vlou  v.  Brooks  lAimher 
Co.,  99  Minn.  97,  106  N.  W.  891,  9  Ann.  Caa. 
818,  821-328  (where  some  qnallflcadon  of 
the  general  rule  may  be  tonnd  stated),  and 
note  oa  pages  323.  824. 

The  reason  for  the  rule  is  that  such 
matters  have  no  posdble  legitimate  rela- 
tion to  the  issues  on  the  trial.  This  court 
has  held.  In  accOTdance  with  the  weight  and 
reason  of  the  authorities,  that  a  plaintiff 
may  have  the  court  ascertain  whether  the 
defendant  Is  Indenmifled  against  pecuniary 
loss,  with  the  view  to  determination  of  the 
qualification  of  Jurors  to  serve  on  the  trial, 
provided,  always,  good  fslth  diaracterlxes 
the  plaintifr*s  pnrirase  and  actloa  in  the 
premises.  Citlnens'  li^t  COw  t.  Lee,  182 
Ala.  661,  62  South.  199;  Clinton  Mining  Co. 
V.  Bradford,  76  South.  74,  78,  aud  cases  there 
cited.  See,  also,  the  amplp  notes  In  the  An- 
notated Cases  above  noted. 

[I]  The  extended,  complete  quotations  tak- 
en from  the  record  disclose  more  clearly 
than  could  be  done  by  any  epltomidng  red- 
tati<m  what  was  tn  fact  said,  the  probable 
effect  produced  by  the  remarks  and  tbe  Im- 
pression made,  and  die  Qualtty  and  ^lectlTe- 
ness  of  the  remedial  action  taken  In  the 
premises.  It  is  Quite  plain  that  the  court 
made  no  ruling  adverae  to  the  appelant  in 
respect  ot  this  matter,  ezc^  In  dedlning 
to  withdraw  the  case  from  the  Jury  and  in 
OTerrnllng  the  motltKi  for  new  trlaL  If 
reversible  error  intervened.  It  was  either  In 
declining,  upon  motion,  to  withdraw  the  case 
fnmi  the  Jnry,  or  In  overrultns  the  motion 
for  new  trlaL  To  so  proDonnco,  the  con- 
clusion mnat  be  deduced  and  acoeiitad  that 
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Tbat  oetiiri'ca  BnbJecCed  tbe  Jury's  mind  to 
an  IneradlcaUe  Im^Mresslon  of  prejndlc©  to 
ttw  Tl^t  of  tbe  deCokdont  to  a  fair  and  fm* 
partial  trial.  Tbeme  <Mtaeaxm  from  the 
quoted  record  appear  to  be  folly  jnstlfled: 
(■)  That  DO  affikmatlTe  statemoit  waa  made 
In  the  presence  of  tAe  Jnry  fliat  tbe  defebd- 
ant  was  Indemnified  against  peconiary  loss 
cmaeqnent  upon  plalntUTs  Injury ;  (b)  tbat 
the  "pmoD'*  In  question  wm  not  the  repre- 
BentatlTe  of  en  'insoranee  eonpai^,'*  bat, 
to  the  contrary,  ma  the  reprearatatlTe  of 
the  def«tdant;  (c)  ttiat  tbe  oonrt  advised 
the  Jury,  qnlte  generally.  It  is  true,  that 
the  "side  bslV"  remarks  of  counsel  were  not 
to  be  considered  by  Uiem  In  dladiarglnff 
their  <Lut7  In  the  premises;  and  (d)  that 
coansel  tot  plaintiff.  In  tb»  presoice  of  tbe 
Joiy,  earnestly  disclaimed  flie  entertainment 
of  any  improper  purpose,  and  emphasized  the 
dental  that  the  "penon"  In  question  repre- 
sented an  Insurance  company.  In  the  par- 
ticular drcnmstanoes  disclosed  by  tbe  quoted 
record,  this  conit  Is  of  the  oidnlcm  tbat  a 
fair  conararatlKn  requires  tbe  condusloo 
that  the  Inatmctlon  given  the  Jury  by  tbe 
«oiirt — ^In  ctmnectlon  with  tbe  positive  state- 
ment tbat  the  "persmi"  In  que8tl<m  did  not 
repreaent  an  Indemnitor,  and  In  the  ab- 
a»ce  of  statement  or  assertion  that  the  de- 
feodant  was  Indemnified — removed  all  pos- 
sibility that  the  defendant's  right  to  a  fair 
and  Impartial  trial  was  infringed  or  im- 
paired. The  recent  announcement  of  this 
wurt  In  Clark,  etc.,  Co.  v.  Bailey,  77  South. 
995,  997,  expressed  a  Judgment  in  accord 
with  the  conclusion  now  preTalling. 

There  is  no  merit  in  the  assignments  of 
error  Insisted  upon  in  the  brief,  Tbe  Jadg- 
ment  is  affirmed. 

Affirmed. 

AXDEBSON,  a  J.,  and  SATBB  Und 
OABDNEBt  JJ.,  concur. 


HUMXKNTENBNT  UFB  INS.  00.  v.  BXUiB- 
LBY  flt  ali   (4  Div.  787.) 

(Supreme  Court  of  Alabama.   June  27,  1018.) 

L  Pbtrcipai.    axo    Asert  ^=>22(1)— Kvx- 

DEXn  or  AOKHCT— Da0X.A.KATION  OF  AOBKT. 
Where  the  fact  of  agency  rests  in  parol,  or 
la  to  be  inferred  from  the  principal's  conduct, 
and  there  is  evidence  tending  to  show  agency, 
tbe  agent's  acta  or  dedaratiuis  are  admiBinble. 
2.  PaiHCiPAX  Airn  Aobitt  «=»23(2)  «  Thb 

BCULTION— ClBOUUSTAHTUI.  KVIDENCE. 
Agency  may  be  proved  by  circumstances. 
8.  Pbincipai.   and   AoanT  ^=»23(1)  —  Ths 
Relatiom— SumciracT  or  Evidence. 
Evidence  held  safficient  to  establish  agency 
for  a  corporatioa,  to  sell  its  capital  stock. 
4.  Pbincipal  and  Agent  «sall5(2)  —  De- 
fenses   AGAINST  PBINOIFAIi— RePKESENTA- 

Tioxs  ov  Agent. 
The  principal  is  bound  by  the  Inducing  rep- 
resentatioDS  of  Its  agent  m  selling  its  stock 
that  the  buyer  would  not  have  Co  pay  the  bal- 


ance of  price  above  cash  paynaent  and  nota 
given,  but  that  the  dividends  would  satisfy  it. 
6.  cobporations  «=a82  —  subscbiftion  — 
Action— Dbtense. 
Agreement  of  plaintiff  in  selling  its  capital 
stock  that  balance  of  price  above  cash  payment 
and  note  given  will  be  satisfied  out  of  stock 
dividends,  to  be  available  as  defense  to  action 
for  such  balance,  does  not  require  buyer  to 
have  demanded  application  of  ffividends. 

6.  PBIRCIFAli  AND  AOBRT  «B»28— PBESUHP- 

TIOH— OONTIHUANCE. 
Continuance  of  the  established  personal  re- 
lation of  aguicy  will  be  presumed  till  the  con- 
trary is  shoWi^      a  different  presomptltm  la 
ralaed  from  the  nature  of  the  subjecL 

7.  COBPOBATIONS  «»82  —  SUBSCBIFTIDNS  — 

MoDmcATiON  or  Conisact. 
Bight  of  purchaser  of  plaintiff's  capital 
stock,  under  agreement  that  balance  of  price 
over  cash  payment  and  note  givm  would  be 
satisfied  out  of  stock  dividends,  was  not  chaufe- 
ed  by  the  fact  that,  on  plaintiff  refusing  to 
sive  certificate  without  payment  of  balance, 
he  executed  nota  and  mortgage  therefor,  oa 
selling  agent's  advice,  to  secure  certificate; 
this  not  Being  a  distinct  transaction*  but  the 
product  of,  consequent  on,  and  not  InetHUdat* 
csit  with,  original  contract. 

Appeal  tram  Circuit  Court,  Covington 
Ooonty;  A.  B.  Foster,  Judge. 

Suit  by  the  Mid-Oontlnent  life  Insurance 
Ctorapany  against  EL  J.  Beaded  and  others. 
From  adverse  decree,  complainant  appeals. 
Affirmed. 

A.  R.  Pow^  of  Andalusia,  for  ai^llant 
S.  H.  Glllla,  of  Andalusia,  for  appellees. 

McOLEILLAN,  3.  This  UU  was  filed  by 
appellant  against  tbe  appellees  to  foreclose 
a  mortgage  executed  to  the  appellant  by  E. 
J.  Beasley  and  wife  on  January  24,  1912,  to 
secure  the  payment  of  $7S0  and  annual  in- 
terest installments  thereon.  In  1009  Beaaley 
agreed  to  buy,  and  did  buy,  ten  shares  ot  tbe 
preferred  capital  stock  of  the  complainant 
corporation  of  the  par  valne  of  $1,200.  ^e 
sale  was  effected  by  Barnes  and  Henry. 
They  claimed  and  undertook  to  represent  the 
complainant  In  the  premises.  According  to 
the  agreement,  Beasley  paid.  In  cash,  to 
Barnes  f  160,  and  gave  his  note  for  $300,  pay- 
able to  the  complainant.  '  He  later  paid  this 
note  to  the  complainant.  With  respect  to 
the  balance  of  the  purchase  money,  viz. 
$750,  Beasley  gave  no  security;  and  so  for 
the  reason  that  Barnes  assured  him  at  the 
time  (1909)  that  the  company  would  send 
him  (Beasley)  a  certificate  representing  ten 
shares  of  preferred  capital  stock  in  the  com- 
pany, and  that  the  balance  of  the  purchase 
money  would  be  paid  by  the  dividends  of 
the  company.  Subsequently,  when  Beasley 
did  not  receive  the  certificate,  he  complained 
to  Barnes,  and  Barnes  advised  Mm  to  pay 
the  $300  note  to  the  company,  to  the  end 
that  he  might  get  the  certificate.  Beasley 
paid  this  note  to  the  company}' ;  but  the  com- 
pany refused  to  send  the  certificate  until  the 
balance  ($750)  was  paid.  Beasley  rqmrted 
this  refusal  to  Barnes;   and  Barnes  told 
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Beasloy  to  "manage  some  way  to  get  that 
certificate."  Barnes  tben  suggested  to  Beaa^ 
ley  that  Beasley  give  the  company  Us  note 
for  the  balance,  viz.  $7G0.  The  o»npany 
Bent  beasley  the  mortgage  here  sought  to  be 
foreclosed.  Beasley  and  his  wife  signed  It. 
Beasley  then  received  from  the  company  a 
certificate  represratlng  ten  shares  of  cmn- 
mon  stock,  instead  of,  as  pnHQised,  prefer- 
red stock.  Beasley  has  paid  at  ieast  two 
of  the  Interest  Installment  notes  secured  by 
the  mortgaga  On  March  4,  1914,  Beasley 
wrote  the  company  as  follows :  - 

"Yoar  communication  to  hand.  I  have  had 
Home  serious  sickness  In  my  family  which  has 
crippled  me  finaDcially.  I  will  be  glad  topay 
the  interest  on  my  note  by  April  Ist  Hope 
yfiu  will  bear  with  me  as  I  am  anHons  to  do  toe 
right  thing.** 

Tbis  bUl  was  filed  Hardi  1,  1917.  So  far 
as  this  record  ahows^  Beasley  never  made  to 
the  com  pa  ay  any  snggefrtlon,  demand,  or  pro- 
teat  based  upon  the  representations  or  as- 
surances given  by  Barnes  In  1909,  unless  the 
statements  made  by  Barnes  to*  Beasley  can 
be  attributed  to  the  company  as  up<»L  the 
theory  that  Barnes  was  the  authorized  agent 
of  the  company  In  the  prrailses,  or  that 
through  acts  of  the  company  the  ratification 
or  confirmation  of  what  Barnes  did  or  said 
In  his  commnnlcations  or  dealings  with 
Beasley  was  effected. 

From  the  evidence  the  court  was  au- 
thorized to  conclude  as  of  foot  that  Barnes 
was  the  complainant's  agent  to  cmsummate 
the  sale  of  its  capital  stock  to  Beasley ;  for 
that  matter,  to  effect  sales  generally. 
Where  the  fact  of  agency  rests  in  parol,  or 
Is  to  be  inferred  from  the  conduct  of  the 
principal,  and  there  is  evidence  tending 
to  show  the  agency,  the  acts  or  declarationB 
of  the  agent  are  admissible.  Salvo  v.  Wilson, 
189  Ala.  446.  66  South.  613.  Agency,  like 
any  other  fact,  may  be  proved  by  circum- 
stances. Hill  T.  Helton,  80  Ala.  62S,  1  South. 
340;  Salvo  v.  Wilson,  supra.  Barnes  sought 
out  Beasley  to  effect  the  sale  to  him  of  capi- 
tal stock  In  the  complainant  corporation. 
He  received  $1S0  In  cash  and  a  note,  pay- 
able to  the  company,  for  $300.  The  com- 
pany afterwards  accepted  the  payment  of 
this  note,  and  by  stUtsequently  asserting 
claim  against  Beasley  for  $750,  as  the  bal- 
ance due  It  for  the  stock.  Itself  afforded  evi- 
dence of  Its  satisfactlcm  with  the  amount  in- 
volved In  the  sale  by  Barnes  of  the  stock  to 
Beasley.  In  the  light  of  these  acts  and  cir- 
cumstances, the  declaration  of  Barnes  to 
Beasley  that  he  was,  in  1909,  the  complain- 
ant's agent  in  the  premises  satisfactorily  ee- 
tabll^es  the  fact  of  agency  on  the  pert  of 
Barnes,  for  the  corporation.  Barnes*  prin- 
cipal, the  corporation,  being  the  actor  In  this 
cause,  his  principal  Is  bound  by  the  repre- 
sentations or  assurances  made  In  1909.  by 
Barnes  In  effecting  the  sale  of  Its  stock  to 
Beasley,  Just  as  If  the  principal  had  itself 
made  them  to  induce  Beasley  to  buy  the 
stock.  Philips,  etc,  t.  WUd.  144  Ala.  S45, 648^ 


39  South.  350.  It  was,  in  boA  drcumstanc- 
ea  the  duty  of  this  principal  the  vendor,  to 
Inform  Itself  of  the  representations  or  as- 
surances made  or  given  by  Its  agent,  Barnes, 
In  the  premises.  PhlUpa,  etc.,  v.  Wild,  su- 
pra. The  evidence  leaves  In  no  reaacmable 
state  of  doubt  that  Barnes  assured  Beasley, 
thereby  Inducing  his  purchase  of  the  stock, 
that  he  would  not  be  obliged  to  pay  the  bal- 
ance ($7S0) ;  that  the  divld^ds  would  satisfy 
the  stated  balance.  It  is  true  Beasley  tes- 
tified, at  one  point,  that  Barnes  sold  lie 
(Beasley)  could  either  pay  the  balance  or  the 
dividends  would  effect  that  result.  This 
statement  Is  reconcilable  with  Beasley's  tes- 
timony that  Barnes  unqualifiedly  assured 
him  that  he  would  not  be  obliged  to  pay  the 
balance;  that  the  dividends  would  dl^harge 
it  The  effect]  of  the  statement,  expressing 
the  indicated  alternative,  was  that  Beasley 
might,  by  paying  the  balance  out  of  his  own 
funds,  anticipate  the  reimbursing  reception 
by  Beasley  of  the  dividends  In  an  amount 
equal  to  the  balance,  viz.  $760.  The  point 
and  pith  of  the  assurance  given  by  Barnes 
was  that  the  mon^  necessary  to  discharge 
the  stated  balance  of  the  purchase  money 
for  the  stock  would  be  the  product  of  divi- 
dends from  the  company.  If  the  company 
had,  before  the  execution  of  the  mortgage  In 
1912,  sued  Beasley  for  the  balance,  the  ac- 
tion could  ■  have  been  successfully  defended 
on  that  ground,  viz.  that  by  the  terms  of 
Beasley's  contract  of  purdiase  the  stated 
balance  was  only  demandable  from  the  par- 
ticular source  prescribed,  dividends  from  the 
company.  This  matter  of  defense  was  avail- 
able and  subject  to  Inquiry.  Barlow  v. 
Plenunlng,  6  Ala.  146;  Bank  v.  Compton.  102 
Ala.  10,  18,  68  South.  261,  among  others 
therein  cited.  No  demand  by  Beasdey  tar 
the  atH^cati<»i  at  dividends  was  required. 
Did  the  execution,  In  January,  1912,  by 
Beasley  of  the  note  and  mortgage  here  in- 
volved <diange  tlie  rights  tit  the  partlest 

[6,  7]  When  the  existence  of  a  personal  re- 
lation is  once  established,  the  law  presumes 
its  continuance  as  before,  until  the  contrary 
Is  shown,  or  until  a  different  presumption  la 
raised,  from  the  nature  of  the  subject  in 
questim.  1  Greenl.  on  Ev.  (15th  Ed.)  S  41; 
FrlHld  V.  Tahr,  126  Wis.  291,  307,  104  N.  W. 
997,  1  L.  B.  A.  (N.  S.)  891,  110  Am.  St.  Bep. 
924;  Jones  on  Ev.  (2d  Ed.)  i  68  and  notes. 
The  decision  of  this  court  In  McKenzie  v. 
Stevens,  19  Ala.  691,  a  deliverance  ottea 
since  aE^rovlngly  followed,  aptly  illustrates 
and  applies  the  general  rule.  It  was  satisfac- 
torily shown,  as  before  stated,  that  Barnes 
was  the  company's  agent  to  sell  Its  cai^tal 
stock.  The  company  offered  no  evidence  in 
either  refutation,  limitation,  or  explanation 
of  this  relation  between  it  and  Barnes. 
There  Is  nothing  In  the  evidence  and  the 
subject-matter,  or  either,  that  negatived  the 
presumption  that  Barnes'  relation  to  the 
company  continued  to  exist.  On  the  con- 
trai7,  one  effect  ot  the  meager  evld^ce  Is 


Digitized  by 


AIM 


BANDERS  6TATX 


S75 


tbat  BsnuB  enjoyed,  In  January,  1912,  some 
InCOTntatkm  If  not  authority  with  respect  to 
the  cmnpany'B  deidrea  or  purposes  at  least 
80  far  as  this  transaction,  (oiglnatlng  In 
1900,  was  concerned.  According  to  the  testi- 
mony,  be  told  Beasley  to  glTe  the  ocunpany 
Ms  note  that  he  might  be  c^taln  to  rec^ve 
the  then  delayed  certiflcate  Barnes  had 
promised  (for  the  company)  ahonld  oxne  ni»- 
on  the  paymoat  at  the  |150  and  the  execu- 
tion and  dellTery  of  the  note  for  $300.  It 
was  natoral  to  sappose,  as  doubtless  Beasley 
did,  that  the  statos  of  a  stoddMdder  was  a 
prerequisite  to  Uie  right  to  reodve,  accord- 
ing to  Barnes'  original  assurance,  the  bme- 
flt  of  dividends,  and  that  this  status  would 
be  the  better  evidenced  by  the  certiflcate  so 
attesting.  The  undlq>nted  testimony  Is  that 
Beasl^  gave  the  mortgage  In  order  to  get 
Ok  certificate  an  act  In  accord  with  Barnes* 
suggestion  or  advice.  Hie  facts,  acta,  and 
circumstances  disclosed  by  the  evidence  pre- 
vent the  treatment  of  the  matter  of  glvli^ 
the  mortgage  In  1912  as  a  distinct  transac- 
tion. It  was  the  ^Ddnct  ot,  was  oonseanent 
upon,  the  contract  made  In  1900.  Vie  eze- 
cnticm  (tf  the  mwtgage  was  not  necessarily 
Inconststent  with  Beasley's  continued  reli- 
ance upon  Bametf  assurance  that  he  would 
not  be  required  to  pay  the  balance  ($700) 
otherwise  than  throng  the  appUcatton  of 
dividends  on  the  sto^  The  notes  and  mort- 
gage represent  an  unquaUfled  prmnlse,  only 
a  promise,  to  pay  money,  but  there  Is  noth- 
ing In  the  terms  of  these  papers  that  nega- 
tived Beasley's  r^lance  or  right  to  .rely  ui»- 
on  the  preiious  assurance,  given  by  Barnes 
as  the  company's  agent,  that  the  stated  bal- 
ance would  be  satMled  out  of  dividends  <»i 
the  stoA.  Barlow  v.  Hemming,  6  Ala.  146. 
The  notes  and  mortgage  were  glvai  and  tak- 
en subject  to  the  stated  condition  of  the 
etmtract,  with  referNice  to  the  balance,  en- 
tered Into  by  Beasley  with  Barnes,  niese 
consld«atl(ms  lead  to  the  conclnsUm  prevail- 
ing below.  The  decree  denying  reltef  to  the 
complainant  is  therefore  affirmed. 

ANDBRSON,  a  7.,  and  MATEIEU)  and 
OABIDNBR,  JJ.,  concur. 


SANDERS  T.  8TATBL    (1  Div.  11.) 

(Supreme  Court  of  Alabama.  J\me  6,  lOlS.) 
L  CBTHIHAL  IMW  4bs>S15(2>~lKSTBCCTIONa 

— CincuiiarrAKTiAL  ElvinBircB. 
Where  there  Is  potdtive.  an  well  as  drcam- 
Btantlal,  evldenoe  in  a  criminal  cane,  it  is  prop- 
er to  refuse  Roecial  reqaesta  for  instmctiona 
vhich  assume  tliat  defendaut's  guiit  depends  on 
circumatantial  evidence. 

2.  3VUT    «=»131(U)  —  EXAMIKATION  Ot  Ju- 
BOBS. 

Deftodant,  In  a  liomldde  CBse,  was  properly 
not  allowed  to  repwt  In  inquiry  to  jurors  a 
question  with  reference  to  tlieir  freedom  from 


bias  or  prejudice  that  had  been  previoosly  prcn 

pounded  by  the  court 

3.  Cbiuinai,  Law  «=»444— EviraGNCB— Pho- 
TOOBAPH — Foundation. 

In  a  homicide  case,  a  phot<«raph  of  deceas- 
ed was  pn^riy  admitted  to  identify  the  body, 
where  authenticated  by  husband's  testimtmy 
that  his  wife's  living  likeness  was  reproduced 
by  the  photograph,  although  there  was  no  actual 
dispute  as  to  Identity  of  the  body. 

4.  Chimin AL  Law  9=>422(1)  —  Btidsncx  — 

OVEBHEABD  COIfFKBSION. 
A  prisoner  in  jail  could  testify  as  to  a  con- 
versation he  heard  between  two  other  prisoners, 
accused  of  a  crime^  upon  tihe  issue  ox  guilt  vel 
non  of  (Hie  ot  than. 

5.  GBIUINAX  I4AW  «»531(3)— Ck>RFE88I01fS— 

Pbedicate. 
If  a  predicate  for  the  Introduction  of  a  con- 
versation involving  a  e<HifeBSton  was  necessary, 
the  preliminary  testimony  of  the  witness,  show- 
ing tbat  the  statements  were  not  otherwise 
than  voluntary,  was  sufficient. 

6.  WiTNrsflES      ^»879(1)  —  Inoonsistent 
Stateubittb. 

A  prisoner  could  testis  as  to  a  c<mversatlon 
between  two  other  prisounis,  accused  of  the 
crime  in  question,  upon  the  trial  of  <aie  of  them, 
to  reflect  light  upon  the  truth  of  statements 
made  by  the  other  while  a  witness  for  defendant. 

7.  CannNAL  Law  «»670— Bvidencb. 

An  objection  to  a  question  asked  an  of&eer 
introduced  by  defendant  as  to  what  defendant 
said  when  he  was  arrested,  was  properly  sus- 
tained ;  the  court  not  being  advised  as  to  what 
was  expwUA  to  be  sbown. 
a  CBucmAL  Law  «=3>419,  420(4)-7Heabsat. 

Defoidaat  could  not  show  by  a  witness  what 
another  person  convicted  of  the  same  crime  told 
him  were  the  facts  concerning  the  killing,  the 
matter  being  hearsay;  such  other  ]>erson  sub- 
saqnently  beuig  mode  a  witness, 
&  CanuKAi.  Law  «s9413(1)  —  BhrinxncB  — 
SEu-SBBViNa  Stateuents. 

Defendant,  In  a  criminal  case,  cannot  ex- 
arafaie  a  witness  as  to  self-serving  statements 
made  by  defendant 

10.  GBDfiKAL  Law  «3>041(1)— New  Tbial— 
Newlt  Dibcovebed  Evidence. 
A  last  confession  made  by  one  about  to  be 
hanged  was  not  newly  discovered  evidence, 
whm  it  was  only  repetition  ct  what  such  per- 
mm  had  previously  testified  to  in  the  case. 

IL  CancinAz.  I^w  <..nOOO(^yaw  Tbxaz^ 

SUBPBISB. 

Introduction  of  a  final  statement,  made  by 
one  just  previous  to  his  execution  for  the  same 
Clime  for  which  defendant  was  on  trial,  k€ld 
not  surprise,  prejudicial  to  defendant 

12.  HOMIOIDB    ^»200  —  BVIDENOE  —  DT- 

iNo  Declabations. 
A  "final  statement,"  made  by  a  person  the 
morning  he  was  hanged,  that  another  person 
was  not  guil^  *il  the  aime,  was  not  a  dying 
declarati<m. 

Ai^>eal  from  Circuit  Court,  Mobile  Oounty; 
Xf^elle  R.  L^gh,  Jr.,  Judge. 

Albert  Sanders  was  ctnvlcted  ot  murdor, 
and  he  appeals.  Affirmed. 

The  following  are  the  diargefl  reused  to 
the  defendant  and  directed  to  be  'set  out : 

"(d)  The  evidence  against  the  defendant  Is 
circumstantial,  and  his  innocence  should  be  pre- 
sumed by  the  Jury  until  his  guilt  is  established 
by  the  evidence,  m  all  the  material  aspects  of 
the  case,  beyond  a  reasonable  doubt  and  to  a 
moral  certainty." 

(6)  Same  as  (d),  and  adds:  "To  find  him  guil- 
ty, the  evidence  must  be  strong  and  cogent; 
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and,  onleis  it  la  k>  itrong  and  cogent  an  to 
Bbow  ffuitt  to  a  moral  certainty,  the  jnrj  moat 
find  him  not  guiUy." 

"(11)  The  court  diargea  the  jnry  that  wbere 
the  evidence  is  purely  circumitantial,  the  de- 
fendant should  not  be  found  guilty,  unless  the 
evidence  against  him  is  such  as  to  excdude,  to  a 
moral  certainty,  every  reaaonable  hypothesis 
but  ibat  of  his  guilt 

"(12)  Hie  test  of  circumstantial  evidence,  in 
a  criminal  case  is,  Are  the  circumstances  so 
proven  capable  of  explanation  upon  any  rea- 
aonable hypothesis,  consistent  with  defendant's 
innocence?  If  titey  are  capable  of  such  expla- 
nation, then  the  defendant  should  be  acquitted.'* 

Brooks  &  M^illan  and  J.  B.  Jaiklns,  all 
ci  HoMle,  for  ^ppeUant  F.  Ijoyi  Tftte,  Atty. 
Gen.,  and  David  W.  W.  VnUer,  Asst.  Atty. 
Gen.,  for  the  Stat& 

McCT.ICTJ.AN,  3.  The  aivpellant  Iuub  been 
sratraced  to  death  for  the  murder  oi  Mrs. 
Julia  May  Hess.  The  coipos  delicti  was 
proven.  There  was  evidence  tending  to  show 
that  her  death  was  caused  by  knife  wounds 
or  BtTangnlatl<Hi,  or  both,  thns  justifying  the 
trial  court  In  refusing  to  the  defmdant  the 
general  affirmative  charge  on  the  theory  tliat 
the  second  count  was  entirely  unsupported, 
In  a  material  respect,  by  the  evidence.  The 
Issue  due  to  be  submitted  to  the  Jury  was 
whether  the  appellant  was  a  guilty  agent  In 
the  perpetration  of  tills  bmtal  murder;  the 
theory  of  the  prosecution  being  that  the  de- 
fendant and  Fisher  Brooks  robbed  and  killed 
Mrs.  Hess.  The  appellant  Is  a  negro.  He 
was  a  taxicab  driver  In  MoMle.  I^her 
Brooks,  n^o,  was  also  a  taxicab  driver 
there.  Brooks  was  found  guilty  of  the  mur- 
der of  Mrs.  Hess,  and  was  hanged  at  Mobile 
on  August  S,  1917.  Brooks  had  been  con- 
victed before  appellant's  trial  took  place  on 
July  19-21,  1917.  As  Indicated,  the  guilt  vel 
non.  of  the  appellant  was,  under  the  wb<de 
evidence,  a  question  to  be  decided  by  the 
jury. 

[1]  mie  soundn^  of  a  conduidon  tha't  ap- 
pellant was  a  guilty  participant  In  the  murder 
of  Mrs.  Hess  depended  upon  the  credence  to 
be  accorded  the  testimony,  circumstantial  as 
well  as  positive,  of  the  witnesses.  The  evi- 
dence pointing  to  appellant's  guilt  was  not 
entirely  circumstantial.  Tliere  was  Impor- 
tant evidence  against  the  appellant  that  was 
positive  In  (diaracter  and  effect.  Since  the 
evidence  against  the  appellant  was  not  en- 
tirely circumstantial,  the  trial  court  was  jus- 
tified In  refusing  these  of  the  defendant's 
special  requests  for  Instructions:  (d),  6,  11, 
and  12,  which  the  x^rt  of  the  appeal  will 
reproduce. 

[2}'  There  was  no  error  In  declining  to  al* 
low  the  defendant  to  repeat,  In  Inquiry  to  ju- 
rors as  they  were  being  qualified,  a  question 
with  refermce  to  their  freedom  from  Idas  or 
pr^udlce  that,  the  bill  of  exceptions  recites, 
had  b^^  iweTlously  pn^unded  by  the  court 
to  the  persons  called  to  Jury  service  in  that 
eansB. 

[I]  Mrs.  Hen  was  killed  on  Monday,  about 


2  a.  DL,  May  21,  ISll.  Bsr  body  wu  Hirown 
frtnn  a  bridge  into  a  stream  in  MoMle  coun- 
ty. Her  i>laoe  of  residoun^  with  her  boa- 
band,  was  some  distance  from  idobile.  Hie 
body  rose  to  the  surface  of  the  stream,  and 
vras  recovered  mi  Hiiursday  following  her 
death.  It  was  disfigured.  The  hud>and  iden- 
tified the  body  aa  being  that  of  his  wife.  He 
produced  a  ptiotDgraph  on  wtildi,  be  testified, 
her  living  likeness  was  reproduced.  The 
proseontlon  offered  this  picture  In  evidence, 
and  over  dafMdanf  s  objection  tt  was  admit- 
ted and  paaaed  to  Uie  Jury.  a%e  iihotograpta, 
when  thus  anthentieated.  was  admissible  In 
evideoee  for  tibe  purpose  oC  ident^ring  tbe 
body  aa  being  fliat  of  Mrs.  Hess.  Lake 
Galhmm  County,  02  Ala.  U5;  UddwnxA  v. 
GffinnHmweolth,  76  Pa.  840;  People  v.  Dnr- 
nmt.  116  OaL  179,  48  Pac.  7B;  Kansas  City, 
eta,  &  B.  Ca  V.  Bmitb,  90  Ala.  20,  27.  8 
South.  48,  24  Am.  St  Bep.  763 ;  misou 
United  States^  162  XJ.  B.  818,  «21, 10  Supw  Ct. 
896.  40  L.  EM.  1090  ;  9  Ency.  Dvi.  pp.  772. 773, 
780,  781;  MalachS  v.  State,  89  Ala.  134, 139, 
8  South.  104;  BoWngs  v.  State,  100  Ala.  82, 
49  South.  S29.  This  ride's  observance  la  not 
affected,  one  way  or  Uie  other,  by  the  fkct 
that  then  is  in  Oie  evidence  glvm  by  the  wit- 
ness or  witnesses  no  actual  dispute  aa  to  the 
identity  of  the  body  of  the  deceased. 

[4-t]  Bush,  a  fellow  prisoner  in  the  Mobile 
jail  with  Fisher  Brooks  and  this  defendant, 
was  Introduced  by  the  state  to  testify  to  a 
conversation  between  Fisher  Brooks  and  the 
defendant,  during  the  pendency  of  the  de- 
fendant's trial,  which  the  witness  said  he 
overheard  from  his  cell  above  the  line  of 
cells  occupied,  respectively,  by  Brooks  and 
the  defendant.  If  a  predicate  for  the  intro- 
duction of  this  conversation  was  necessary, 
aa  upon  the  notion  that  its  recital  Involved  a 
confession  by  defendant,  or  Implications  to 
that  effect,  the  condition  was  afforded  by  the 
preliminary  testimony  of  the  witness,  where- 
by It  was  shown  that  neither  the  stat^ents 
attributed  to  the  defendant  nor  those  attrib- 
uted to  Brooks  were  otherwise  than  volun- 
tary. There  was  no  error  In  the  admission 
of  the  testimony  of  th»  witness  Bush.  It 
was.  If  credited  by  the  jury,  material  and  rel- 
evant to  the  issue  of  guilt  vel  non,  as  wtil  as 
in  its  quality  to  reflect  li^t  upon  the  truth 
of  the  statements  previously  made  by  Brooks 
vb&i  he  took  the  stand  aa  a  witness  for  de- 
fendant. 

[7-1]  Chief  of  PoUco  Van  liow  was  intro- 
duced by  the  d^oidant.  Subsequently  he 
was  recalled  by  the  defendant  for  further  di- 
rect examination.  On  this  examination  the 
chief  of  police  testified  that,  after  the  body 
was  found,  he  sent  detectives  for  Sanders 
(defendant) ;  that  Brooks  came  In  and  had  a 
conversation  with  the  witness  and  the  wit- 
ness sent  tor  defendant,  using  Brooks  for 
the  purpose;  tlmt  a  detective  brought  def aid- 
ant in ;  that  Dr.  Sho-ard  Informed  the  wit- 
ness that  be^  the  doctor,  bad  seen  Brot^  and 
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the  defendant  oonveraliis  near  the  doctor's 
4Aee;  and  tbat  tlie  ^tnesa  bad  a  cocTenfr* 
Uon  with  the  doctor  and,  later,  wttb  the  de- 
fendant At  this  point  the  defendant  pro- 
ponnded  this  qnesUon  to  bla  wltnesa:  "What 
fid  Sanders  (defendant)  tell  yon?"  l%e  court 
SDStalned  this  objection  to  the  question: 
"That  no  predicate  had  been  laid  for  It." 
The  court  was  not  advised  as  to  what  the 
defendant  intended  or  expected  to  disclose 
tbroogh  an  answer  to  this  question.  If.  the 
purpose  was  to  bring  out  exculpatory  state- 
ments made  by  the  defendant  to  the  wltnesa, 
tb^  would  have  been  ioadmisstbl^  because 
self-serving.  It  cannot  be  supposed  that  the 
object  was  to  show  incriminatory  atatoneuts 
by  the  defendant.  The  Idea  und^lylng  the 
particuLar  objection  Interposed  by  the  prose- 
cutlon  is  not  clear,  rerhape  the  objector  In- 
teriweted  the  question  as  an  etFort  to  lay  a 
basis  for  evidence  contradictory  of  the  wit- 
ness. In  any  event,  the  court  committed  no 
error  In  declining  to  allow  the  question. 
Tbere  is  no  jKisalble  argument  for  error  In 
the  action  of  the  court  in  declining  to  permit 
the  defendant  to  show  by  his  witness,  the 
chief  of  police,  what  Brooks  told  him  were 
the  facts  concerning  the  killing  of  Mrs.  Hess. 
The  matter  desired  to  be  brought  out  was 
hearsay.  Brooks  himself  was  subsequently 
made  a  witness  by  the  defendant,  aud  testi- 
fied at  length.  Of  Uke  Inadmissible  charac- 
ter was  the  matter  sought  to  be  shown  by  the 
question,  propounded  to  defendant  by  his 
counsel,  what  FXsher  Brooks  said  to  the  de- 
fendant, on  NTonday  morning  before  the  body 
was  found,  when  he  asked  Brooks  tor  the 
taxi  fare  he  had  conmilssioned  Brooks  to  col- 
lect from  Mrs.  Hess  for  the  defendant's  serv- 
ice in  bringing  her  from  the  station  to  her 
hotel  early  Sunday  evening  upon  her  arrival 
in  Mobile. 

[10-12]  In  support  of  bis  motion  for  a  new 
trial  the  defendant  offered  the  "final  state- 
ment" of  FlBher  Brooks.  It  was  admitted  by 
the  atate  that  this  "final  statemoit"  was  the 
last  confBs^w  Flsh»  BrocAs  made  on  the 
momlnff  he  was  hanged.  The  prosecution's 
obJectl<m  to  the  lutroductlon  ai  this  "final 
statement"  was  sustained  by  the  court 
Brooks  had,  as  stated,  been  iutrodnced  and 
examined  as  a  witness  for  the  defendant.  On 
his  examination  he  testified  that  defendant 
was  entirely  innocent  of  the  murder  of  Mrs. 
Hess.  In  his  "final  stat^ent"  he  repeated 
the  statement  that  defendant  was  entirely  in- 
nocent Aside  from  other  considerations  that 
rendered  Brooks'  "final  statement"  Ineffectu- 
al to  Justify  the  court  in  granting  defendant 
a  new  trial,  the  action  of  the  court  in  the 
premises  was  warranted  by  the  fact  that,  so 
far  as  the  mattra-  recited  In  the  "final  state- 
ment" bore  upon  defendant's  Innocence  vel 
uon,  it  was  a  r^titlwi  of  what  Brooka  stat- 
M  on  his  examination  bm  a  witness  tor  do- 
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feodant  The  "final  statement"  presented 
no  case  of  newly  discovered  evidence  nor  of 
surprise  prejudicial  to  the  defendant  It  Is 
manifest  that  brooks'  "final  statement^  was 
not  a  dying  declaration  within  the  rules  of 
law  rendering  admissible  that  character  of 
evidence. 

It  cannot  be  affirmed  that  the  court  erred 
in  overruling  the  defendant's  motion  for  a 
new  trial.  Cobb  v.  Malone,  02  Ala.  68(^  9 
South.  738. 

The  Judgment  Is  affirmed. 

Affirmed.  All  the  Justices  concur. 


BIBUINOHAM  TRUST  &  SAYINGS  00. 
et  al.  V.  HOWELLl   (6  Div.  73&) 

(Supreme  Oonrt  of  Alabama.  May  80, 1918.) 

1.  Biixs  AND  Notes  ^»366— Bona  Fide  Fu»- 
CHASEK— Wife's  Note  fob  Husband's  Debt. 

A  wife  who  has  executed  jointly  with  her 
husband  a  negotiable  note  secured  by  mortgage 
on  her  separate  estate  cannot  avoid  the  note 
and  mortgage  as  against  a  transferee  who  is  a 
holder  in  doe  course,  as  defineS  by  Code  1907,  1 
5007,  by  inv<^g  section  4497.  as  to  wif^s  be- 
coming iqrety  for  her  husband. 

2.  Husband  and  Wins  ^=>171(^  —  Joint 

SuaCTTSHIP— BUBDBN  OF  PbOOF, 

A  joint  undertaking  by  husband  and  wife 
imports,  prima  facie,  a  joint  oUlgationt  as  to 
whicU  the  burden  Is  (hl  the  wife  to  show  that 
the  obligation  was  exclusively  her  husband's. 
8.  Bills  and  Notes  «=s>S41— Notiox  to  Pub- 

CHASBB. 

Knowledge  by  a  transferee  of  a  Joint  note  ■ 
that  the  makers  axe  husband  and  wife,  and  that 
the  property  mortgsged  as  security  belcmers  to 
the  wife,  does  not,  by  putting  him  on  notice 
that  the  wife  is  but  a  surety  lor  ber  husband, 
attect  his  d^ense  that  he  is  a  header  in  due 
course. 

4.  MoBTOAOBS  ^ISS— Bona  Fiob  Pubohas- 
eb  or  Nora  Secubbd  bt  Mobtoaoe. 
A  mortgage  securing  a  note  in  the  hands  of 
a  b<»ia  fide  purchaser  has  the  same  protecdtm 
from  equitable  defenses  of  the  maker  as  the 
note;  the  mortgage  being  a  mere  inddwt  ct 
the  note. 

App^I  from  Ohrcnlt  Court,  JeflMscm 
County ;  Hugh!  A.  liicke,  Judge. 

Bill  by  Fannie  J.  HOwell  agalnat  the  Blr^ 
mingham  Trust  &  Savings  Company  and 
others,  to  cancel  a  note  and  mortgage  because 
given  for  the  debt  of  the  husband.  From  de- 
cree for  complainant  respondents  appeal.  Be- 
versed,  rendered,  and  remanded. 

Fannie  J.  Howell  and  husband  Jointly  exe- 
cuted a  mortgage  and  note  to  the  Alabama 
Penny  Savings  Bank,  which'  was  transferred 
by  it  to  the  Birmingham  Trust  &  Savings 
Bank.  The  bill  shows  tliat  the  note  and 
mortgage  In  question  were  given  as  security 
for  the  debt  ot  complainant's  husband.  Re- 
spondent demurred  to  the  bill,  which  demur- 
rers were  overruled,  whereupcfti  It  filed  its 
answer  and  cross-bill,  alleging  that  it  pur- 
chased said  note  and  mortgage  before  mature 
tty  for  value,  without  notice  ot  any  defenses 
against  them,  and  Is  a  holder  in  due  coune 
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of  said  note  wbidi  Is  a  nc^otUtble  Instrnment 
Itie  danurrer  was  sustained  to  the  cross-bill, 
and  an  amended  answer  was  filed,  setting  vp 
the  defense  of  bona  fide  pnrchaser  tm  value, 
and  holder  of  the  note  in  due  course.  Ttm 
evidence  suHtorted  the  allegatlonBOf  theblU, 
and  also  established  the  defense  set  up  in  the 
answer, 

Smyer  &  Onith.  of  Blrmli^ham,  f<»-  appel- 
lants. C.  B.  Fow^  of  Mrmlngham,  tat  ap- 

pellee. 

SOMSBTILLEl,  J.  [1]  The  single  question 
presented  by  the  appeal  Is  whether  a  wife 
who  has  execnted  jointly  with  her  hof^nd  a 
negotiable  note,  secured  by  a  mortgage  on  her 
separate  estate,  can  avoid  the  note  and  mort- 
gage as  against  a  transferee  who  is  a  holder 
of  the  note  in  due  course,  as  defined  by  sec- 
tion G007  of  the  Code.  Our  cases  liave  uni- 
formly declared  that  such  attempted  obUga- 
ticHis  and  conveyances  by  the  wife  are  vtdd, 
being  lnca[>able  of  ratification  (without  a  new 
and  valid  consideration),  and  requiring  no 
act  of  disaffirmance  to  avoid  them.  Code, 
$  4498;  Union,  etc.,  Baak  v.  Hartwell,  84 
Ala.  379,  4  South.  1Q«;  BtChardsw  v.  8t^ 
hen^  122  Ala.  801,  25  South.  39;  Evans  v. 
Fairdoth,  166  Ala.  178, 61  South.  786.  21  Ann. 
Cas.  1164;  Trotter  v.  Downs,  76  South.  006. 
None  of  these  cases,  however,  Involves  die 
rights  of  ft  holder  of  negotiable  securities 
.in  due  course,  by  transfer  from  the  original 
payee.  What  tbey  htAd  Is  that  andti  obliga- 
tions by  the  wife  are  void,  considered  without 
refierence  to  the  principles  of  the  lav  mei> 
chant  In  the  case  tst  Scott  v.  Taul,  116  Ala. 
G29,  22  South.  447,  the  Identical  question  here 
raised  was  presented  and  decided.  The  court 
there  said: 

"Tbe  note  in  the  complaint,  having  been  made 
payable  at  a  bank,  was  governed  by  the  commer- 
cial law.  The  purchaser  of  mieh  a  paper,  in  the 
usual  coqrse  of  buBiness,  before  its  maturity, 
for  a  valuable  consideraticm,  hariDg  no  notice 
of  defeoses  that  eziated  between  tbe  original 
parties,  or  have  Bobsequently  ariaen,  as  we  have 
frequently  held,  is  a  bona  fide  holder  for  value, 
and  as  such  takes  tbe  instrument  freed  from  de- 
fenses which  were  available  between  the  origi- 
nal parties." 

This  decision  has  never  been  questioned, 
so  far  as  we  are  advised,  but,  on  tbe  con- 
trary, upon  very  deliberate  omsideration,  its 
principle  has  been  recently  ai^roved  and  re- 
affirmed. Davies  v.  'Simpson,  79  South.  48. 
Although  the  result  may  be  a  material  emas- 
culation of  the  statute  prohibiting  suretyship 
by  tb«  wife  for  the  husband's  debt  (Code,  { 
4497),  and  although  that  decision  may  be 
technically  inconsistent  with  the  established 
thwry  that  the  wife's  contracts  of  suretyship 
are  per  se  void,  we  nevertheless  f6el  bound  to 
adhere  to  tbe  principle  declared  in  Scott  v. 
Taul.  See,  also,  8  C.  J.  774,  and  note  81. 

[2, 3]  A  joint  undertaking  by  husband  and 
wife  imports,  prima  fade,  a  JtfUit  obligation ; 


as  to  wliidi  tbe  harden  Is  on  Oie  wUb  to  diov 
that  the  .otdigatloo  was  exdnslTaty  ber  bos- 
band's.  Gaftoxd  T.  Speakier,  125  Ala.  406,  27 
South.  1008;  Sample  r.  Guyer,  148  Ala.  618, 
42  South.  106;  I«mkin  t.  UmSL.  176  Ala. 
SS4,  68  South.  258.  It  fbllowH  that  knowl- 
edge by  a  transferee  of  the  fact  that  the 
Joint  makers  ot  a  negotiable  note  are  husband 
and  wife,  and  that  the  property  conveyed  by 
the  mortgage  security  Is  the  pTopertj  of  the 
wife,  does  not  put  him  on  notice  tJiat  the 
wife  is  but  a  surety,  and  hence  does  not  af- 
fect the  defense  of  holder  in  due  course. 

[4]  It  remains  only  to  determine  whether 
the  mortgage  security  stands  with  the  note, 
or  whether  it  can  be  separately  avoided  by 
the  wife.  This  question  was  fully  c(mcluded 
against  her  by  tbe  case  of  ThompstHi  v.  tfad- 
duz,  117  Ala.  468,  23  South.  167.  where  it  is 
said  that  "a  mortgage  to  secure  such'  a  note 
follows,  and  Is  of  the  same  character  as,  tbe 
note  It  secures  In  this  respect" ;  and  It  Is 
thus  spedflcally  ruled  in  Davies  v.  Simpson, 
supra. 

It  results  that  the  trial  court  erred  in 
sustaining  the  demurrer  to  the  cros»4>iU  and 
in  decreeing  relief  under  the  original  bUL 

Those  decrees  wlU  be  reversed,  a  decree 
will  be  here  rendered,  overruling  the  dunurr- 
er  to  the  cross-bill,  and  the  cause  will  be  re- 
manded for  forthtt  proceedings. 

Reversed,  rendered,  and  remanded. 

ANDIQR80N,  G.  J.,  and  MAYFIELD  and 
TUOUAS,  JJ.,  amCQT. 


HUDSON  V.  WILSON  A  CO.  et  aL 
(8  Div.  138.) 
(Supreme  Court  of  Alabama.    June  27,  1918.) 

1.  PA.T1CENT  «=>47{1)— APPUCATION. 

Where,  as  to  tenant's  personalbr,  plaintiff's 
lien  for  rent  for  years  1915  and  IviQ  was  in- 
ferior to  defendants*  mortgage  lien  so  far  as  rent 
for  1916  wag  concerned,  and  plaintiff  took  poe- 
sesalon  of  certain  of  tenant's  personalty,  sub- 
ject to  both  liena,  and  defendant  took  posses- 
sioQ  of  other  personalty  of  the  tenant,  likewise 
covered  by  both  liens,  defendants  were  liable, 
in  action  tor  destruction  of  plaintiff's  lien,  only 
for  the  difference  between  the  total  rent  for 
1915  and  the  value  ot  tbe  property  taken  by  ber, 
after  apidying  such  value  to  tbe  payment  of  tbe 
rent  for  1915,  irrespective  of  whether  plaintiff's 
demand  for  rent  for  both  years  had  been  reduced 
to  judgment  in  soUdo. 

2.  Payhent  ^=>47^1)— Application. 

Where  tbe  parties  have  mwie  no  approiMia'- 
tion  of  payments,  and  the  court  is  called  np<Hi 
to  make  it,  the  equities  of  third  persons  will  be 
consulted,  and  approiHriadon  made  according  to 
ttie  intrinsic  justice  and  equity      the  case. 

Appeal  from  Circuit  Court,  EYanklln 
County ;  J.  J.  Curtis,  Judge. 

Action  by  Pherbla  Hudson  against  Wilson 
&  Co.,  and  others.  i<>om  Judgmrat  in  her 
favor  tor  part  of  the  rdief  demanded,  plain- 
tUE  appeals.  Transferred  from  Court  of  Ap- 
peals und«r  Acts  1911,  p.  460^  |  6.  Affirmed. 
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TrmTiB  WOlUmi,  of  BawellTiUe,  for  appe- 
lant. W.  H.  Kay,  of  BoasdlrUleb  and  A.  B. 
Cannldkael,  of  Tusmmtila,  for  appdleaib. 

SAYRE,  J.  Flalntur  sued  defcndantB  in  an 
action  on  ttae  case,  aUetflng  that  defendants 
bad  destroyed  plaintiff's  Hen  as  landlord  on 
certain  articles  of  personal  property.  Plain- 
tiff bad  JudgmeDt  In  the  circuit  court,  bnt  has 
appealed  on  the  ground  that  the  damages 
suffered  by  her  were  erroueonsly  asseacKd. 

Plaintiff,  as  landlord,  had  a  Hen  on  the 
personal  projwrty  of  one  Armstrong  tot  the 
rent  ot  certain  bouses  on  a  lot  In  the  town 
of  RusseUTllle  for  th«  years  181S  and  1^16 ; 
but  defradants  had  a  mortgage  Uen  on  the 
same  property,  which,  the  parties  agree,  was 
superior  to  plaintiff's  lien  so  far  as  the  rent 
for  1916  was  concerned.  Plaintiff's  tenant, 
def^dants*  mortgagor,  absconded  in  the  year 
1916,  and  thereafter  plaintiff,  in  an  effort  to 
collect  iter  rent,  took  possession  of  certain 
articles  of  the  property  which  belonged  to 
Armstrong  and  were  subject  to  both  Hens. 
Afterwards  d^endanta.  In  the  tfort  to  collect 
thdr  debt,  toolc  possession  of  other  articles 
of  poBooal  pn^rty,  likewise  covered  by 
botb  liens,  and  for  this  plaintiff  sued.  Act- 
ing under  InstmctloDS  from  th«  court,  the 
Jury  ai^Ued  the  ralue  of  the  property  taken 
by  plaintiff  on  the  rent  tor  191S,  and  gave 
plaintiff  a  verdict — upon  which  judgment 
followed— fw  the  difference  between  the  total 
rent  for  101S  and  the  value  of  the  property 
taken  by  hsr.  Plaintiff  contends  that  the 
Talne  of  the  property  taken  by  ber  should 
have  been  ai^jtroprtated  to  the  rent  for  the 
year  1916,  or,  conceding  that  sbe  bad  reduced 
ber  claim  tor  rent  for  the  years  1915  and 
1916  to  }ndgmait  In  aoU&o,  that  at  least  the 
value  of  the  property  should  have  been  pro- 
rated between  tbe  rmt  for  the  two  years, 
thus.  In  either  even^  increasing  the  amount  of 
her  recovery. 

11]  No  surety  ship  was  Invtrived,  as  was  the 
case  in  Bostlck  v.  Jacobs,  133  Ala.  344,  32 
Sonth.  136,  91  Am.  St  R^.  36,  cited  by  ap- 
pellant, and  hence  no  rlgtit  arising  out  of 
soch  relatl<m;  nor  do  we  see  that  It  makes 
any  dlffer«ice  at  all  that  plaintiff's  demand 
for  the  rent  of  the  two  years  had  been  reduc- 
ed to'  Judgment  In  sc^do.  As  tor  the  question 
presented  by  the  ai;H>eal,  the  rights  of  the 
parties  after  the  Judgment  were  Just  what 
they  had  been  before. 

[2]  In  general,  the  right  to  appropriate 
payments  belongs  to  debtor  and  creditor ;  but 
where,  as  in  this  case,  the  parties  have  made 
DO  appropriation,  and  ttse  court  is  called  upon 
to  make  It,  the  equities  of  third  persons  will 
be  consulted.  30  Cyc.  1250,  1251.  The  gen- 
eral principle  adopts  by  the  courts  Is  to 
mak»  appropriation  according  to  the  intrinsic 
Justice  and  equity  of  tbe  case.  Callahan  r. 
Boaaman,  21  Ala.  246.  However  attained  In 


tbe  trial  court— as  to  that  one  of  the  briefs 
makes  a  statammt  that  we  are  unaUe  to 
verify  from  the  record — the  result  gave  effect 
to  the  legal  and  equitable  rights  of  the  par- 
ties. Out  0t  the  goods  ot  ttatf  absoondlng 
debtor  plaintiff,  appellant  was  entitled.  Unit, 
to  satlsfsftlMi  of  Iver  rent  charge  for  tbe 
year  1010,  and,  next  in  order,  defaidants, 
appMlees,  were  entitled  to  have  their  mtntgage 
lien  ntisfled.  Tb»  reanlt  acAilered  In  the  ctr- 
cntt  court  was  In  agreement  with  this  rule, 
and  must  be  affirmed. 
Affirmed. 

AMDBRSON,  a  J.,  and  McOLBLLAN  and 
OABDNEB,  33^  concur. 


STATB  ex  reL  ADAMS  v.  IfcLELLAN. 
(3  Dlv.  ssa) 

(Supreme  Court  of  Alabama.    Jane  6,  1918.) 

1.  Sr^TiTTBa  ^93(8)— GsHEEAL  I*A,w— Act 

Re- ESTABLISHING  COUKTT  COUBTS. 
Geo.  AcU  1915,  pp.  862-865,  re-eatabliifa- 
ing  the  county  courts  provided  for  in  Code  liX>T, 
I  669^  in  aU  couaties  wherein  the  same  have 
been  abtHished,  except  in  those  having  a  popu- 
lation of  50,000  or  mco^  etc,  Is  a  general,  not 
a  local,  law. 

2.  Statdtks  «=»02— Leqislativk  Classifi- 

OATIOM— PoPUUnOH. 
Clas^Acatioa  tor  legislatire  purposes  may 
be  validly  predicated  of  populatum  as  shown  by 
a  past  or  a  future  census. 
8.  Statutes  ^=>141C2)  —  TtfU  —  CONsn- 

TunoH. 

Gen.  Acts,  pp.  862-866,  entitled  "An  act 
to  re^tablish  the  county  courts  which  are  pro- 
vided for  in  article  3  of  chapter  198  ot  the  Code 
ol  Alabama  In  aU  counties  wherein  the  same 
have  heretofore  been  atx^ished,"  etc,  oompUas 
with  Const.  1901,  {  46>  » t»  re-wactiDC  amend- 
iDgt  or  extending  statutes. 

4.  CoNsnruTioNAi.  Law  «s>46(3)— Combti- 

TOTIONAUTT  OF  PaBTICULAB  PBOVISIONS  Or 
ACI^PBOCEEDINOB  rOB  DETBSHinATION. 
Quo  warranto  to  determine  whether  the 
clerk  the  circuit  court  is  still  clerk  <^  the 
county  court  of  the  county  does  not  afford  ap- 
propriate occasion  to  determine  whether  provi- 
siouB  of  the  statute  relating  to  fees  offend  CoDBt. 
1001,  i  96,  prohibiting  local  taws  regulating 
compensatitm  of  public  officers. 

5.  Statutxs  *»16(1>— AMBUnillKT  ON  Pas- 
aAOB  TO  Chanob  Pubpobb— Constitution. 

Senate  Bill  No.  489,  iritieh  became,  after 
amendment,  Gen.  Acta  1916,  pp.  861^-865,  re- 
establishing coun^  courts  provided  for  in  Code 
1907,  I  66»8,  in  all  counties  wherein  they  had 
been  alx^ished,  etc..  was  not  so  amended  on  its 
passage  as  to  change  its  original  porpose  in  vio- 
lation of  Const  1901,  I  61t  though,  tbroui^  a 
justified  daaaificationt  scNne  countiea  were  not 
affected. 

6.  Statutbs  «»283a)— SiaVATOBs  OF  Cox- 
nERENCi:  Bepobt  —  AppommnT  —  Pbe- 

BUlfFTlOR. 

Journal  of  House  not  beins  required  by  Con- 
stitutioD  affirmatively  to  show  names  of  mem- 
bers of  committees  on  conference^  It  will  tw 
presumed,  in  absence  oi  contrary  ncital,  that 
Senators  to  conference  report  were  duly  coo- 
stitnted  monbers  of  conference  committee. 


^aFor  etbar  eases  see 
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7.  STATtrm  4»288(1)  —  ConrsBENCE  Bx- 
poBT^UBsrrnmoN  of  Mbmbeb  of  Cou- 

HTFIXB— r  BB8DUPTI0N . 
Where  the  Houae  appointed  members  to  con- 
ference committee,  bat  uie  report  wu  signed  by 
mij  two,  rate  oC  whom  was  not  one  of  original 
three  named  to  joamel.  It  will  be  presumed  the 
m^ber  signing  bat  not  originaUr  appointed 
was  substituted  by  Che  House  for  either  of  two 
members  originally  fl9p<nnted  who  did  not  sign. 

8.  erATUTBS  ♦s»16a)— ADOFnoN  or  Rkpobt 
OF  Coiocrinix  on  Cdnfbbenoe— AiixnDHBirr 
OF  Bill. 

The  adoption  by  both  House  and  Senate  of 
the  report  of  a  committee  on  conference  effected 
the  amendment  of  the  1^1  under  cooaideration 
aa  agreed  upon  by  the  ccnuntttee. 

Appeal  from  Gtrcuit  Ooart,  Escambia 
County ;  A.  D.  Gamble,  Judge. 

Quo  warranto  by  the  State  of  Alabama,  on 
the  relation  of  B.  B.  Adams,  asalnst  M.  R. 
Ukd^Uan.  From  an  order  for  respondent, 
the  State  appeals.  Order  affirmed. 

O.  W.  Ia  Smith,  of  Brewton,  for  the  State. 
Hamilton  ft  Ltigh,  of  Brewton.  for  an^elleew 

McCLELLAN,  3.  Quo  warranto  to  deter- 
mine wbethOT  the  (derk  of  the  drcnlt  court 
of  Escambia  county  (relator)  is  still  the 
derk  of  the  county  court  of  Escambia  county, 
as  provided  In  local  acts  approved  February 
28,  1880  (Acta  1888-89,  p.  657) ;  or  whether 
the  Judge  of  the  county  court  of  Escambia 
county  Is  the  clerk  of  the  county  court,  as 
provided  In  Code^  t  6698.  reading: 

"The  judges  of  the  county  courts  are  the 
clerks  of  their  respective  courts,  but  may,  at 
their  own  expense,  employ  a  derk,  who  may 
do  all  acts  not  judidal  in  their  character." 

The  application  of  the  quoted  statute  (sec- 
tion 669S)  dei>ends  upon  the  ^ectiveness,  the 
validity  at  the  act  approved  September  25, 
1915  (Gen.  Acts  191B,  pp:  bearing 
this  title: 

"An  act  to  re-establish  the  county  courts 
which  are  provided  for  in  article  three  fZ)  of 
diapter  one  hundred  and  ninety-eight  (188)  of 
the  Code  of  Alabama  in  all  counties  wherein 
the  same  have  heretofore  been  abolished,  except 
in  counties  having  a  population  of  fifty  thou- 
sand  (50,000)  or  more  according  to  tne  last 
preceding  Federal  census,  and  to  define  the  pow- 
er, jurisdiction  and  duty  of  all  the  county 
courts  which  are  hereby  re-established  and  of 
all  the  county  courts  which  are  provided  for  by 
article  three  (3)  of  diapter  one  hundred  and 
ninety-ei(;ht  (198)  of  the  Code  of  Alabama,  and 
to  prescribe  the  manner  in  which  prosecutions 
for  misdemeanors  shall  be  begun,  tried  and  de- 
termined therein  and  appeals  taken  therefrom, 
and  to  transfer  all  indictments  pending  in  any 
county  court  to  the  circuit  court  of  the  county 
where  fbund  for  trial  therein,  and  to  repeal  all 
laws,  whether  local,  general  or  special,  in  con- 
flict with  the  provisions  of  this  act." 

[1,2]  If  the  act  of  1915  was  enacted  ac- 
cording to  tlie  forms  prescribed  In  the  Con- 
stitution, and  If  it  offends  no  provision  of 
the  organic  law,  one  of  Its  effects  was  to 
ccmstltute  the  Judge  of  the  county  court  of 
Escambia  county  the  clerk  thereof  In  virtue 
of  the  restored  provisions  of  Code,  (  6698,  op- 
eratlng  to  repeal  the  local  act  whereby  the 


derk  of  the  drcnlt  court  tff  Escambia  coonty 
waa  constituted  the  clerk  of  the  county  court. 
Thunas  and  Tnbot  Gases,  dted  Infra.  A 
large  number  of  objections  are  laid  against 
the  act  of  1910  that  are  predicated  of  assert- 
ed offendlngs  therein  or  tiiereby  (KC  prorl- 
dons  of  the  ConstltutlnL  Several  of  these 
objections  express  the  contention  that  the 
act  of  1915  la  a  "local,"  not  a  "general,"  law, 
as  those  laws  axe  defined  In  section  110  of 
the  Constitution.  In  responaea  to  appIUa- 
tl<ni8  for  r^earing  in  l^iomaa  v.  State  ex  reU 
eta,  77  South.  86,  SO,  87,  and  in  State  ex  tA, 
etc.,  r.  Torbert,  77  South.  37,  39,  40;  the  act  ot 
1916  was  held  to  be  a  goieral,  not  a  local, 
law*.  Tbe  court  ctmtluues  satisfied  with  the 
conclusion  tiien  attained  and  glvoi  effect  It 
results  that  obJectl<mB  numbmd  1,  2,  3,  4,  S, 
and  8  In-tbe  d«nurrer  to  the  answer,  based 
upon  or  r^erable  to  the  Idea  that  the  act 
of  1816  li^  In  any  respect,  a  local,  not  a  gen- 
eral, law,  are  without  m^t.  It  Is  settled  in 
this  Jurisdiction  that  dasslficatlcm,  for  le^a- 
latlve  purposes,  may  be  validly  predicated  of 
population  as  shown  dther  by  a  past  or  a 
future  census.  Board  of  Revenue  t.  Hney, 
195  Ala.  83,  89,  70  South.  744. 

[3]  That  the  above^uoted  title  of  the  act 
of  1915,  when  read  in  connection  with  the 
body  thereof,  manifests  a  compliance  with 
the  requirements  of  section  45  of  the  Consti- 
tution, is  not,  we  think,  debatable.  Torberfs 
Case,  supra.  According  to  the  same  authori- 
ty, the  act  of  1915  efficiently,  validly  applied 
the  provisions  of  article  3  of  chapter  198  of 
the  Code  of  1907  to  the  re^tablished  county 
courts,  except  as  the  act  of  1915,  itself,  oth- 
erwise prescrit>eB. 

It  Is  Insisted  that  this  act  offends  section 
06  of  the  Constitution.   That  section  reads: 

"The  Legislature  shall  not  enact  any  law  not 
applicable  to  all  the  counties  in  tbe  state,  reen- 
latin^  coats  and  charget  of  courts,  or  fees,  com- 
Doisnoos  or  allowances  of  public  offices." 

Tbe  argument  Is  that  the  whole  act  is  in- 
valid because  tb%  effect  of  the  act* s  provi- 
sions Is  to  destroy  the  uniformity  exacted  by 
sectlra  96  of  the  Constitution.  See  opinion 
of  Justice  Thomas  In  Osbom  t.  H^iry,  76 
South.  119.  In  sectitm  7  of  the  act  it  is  mo- 
vlded: 

"That  if  any  section,  dqose  or  provision  of 
this  act  shall  be  declared  to  be  uncwstitntion- 
al  it  shall  not  be  held  to  affect  any  other  sec- 
tion, dause  or  provision,  but  the  same  shall 
remain  in  full  force  and  effect." 

[4}  If  it  should  be  assumed,  for  tbe  occa- 
sion only,  that  provisions  of  the  act  effected 
to  de.'!troy  the  uniformity  exacted  by  section 
96  of  the  Constitution,  the  provlslcms  » 
operating  can  be  stricken  from  the  not,  thus 
'eliminating  the  seimrable  Invalid  ptntlons,  and 
leaving  a  complete,  sensible  raacCmmt  that  Is 
capable  of  observance  and  enforcement.  State 
ex  rel.,  etc.,  t.  Montgomery  et  al.,  177  Ala.  212, 
240-242,  69  Sonth.  294,  and  cases  cited. 
When  the  courts  are  properly  Invoked  to  de- 
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tomlne  ihe  meaanre  of  tbe  compensation  to 
be  paid  office  tor  services  within  the  pnr- 
Tinr  of  this  act  of  1916,  the  qnesUon  wheth- 
er particular  i>ioviaionB  of  tbe  act  offend  sec- 
tion 06  of  the  Constitatlon  may  be  then  con- 
sidered and  oondurively  decided;  the  pres- 
ent pnioeediag,  quo  warranto,  not  affording 
the  SKtroprlate  occasion  to  that  md.  This 
Ttev  was  fnlly  stated  In  'State  ex  rel.,  etc.,  t. 
UoDtgom«r7  et  al.,  supra,  with  the  result 
that  the  applicatton  of  the  dtotlnction  indi- 
cated rendered  nnnecessary — because  prema- 
ture in  a  proceeding  <m  quo  warranto — the 
dedslons  of  questlfflu  that,  to  reaolTe,  would 
not  lead  to  the  Invalidity  of  the  entire  enact- 
nmt 

[i]  There  la  no  merit  in  the  contentioii 
fliat  the  Senate  BUI  Na  489— whi<!h  became 
ifter  amendm»it  tbe  act  of  IMS— was  so 
amended  an  its  passage  as  to  dkange  its 
orlgbial  pnipose;  a  course  tnhlUted  hy  sec- 
flm  81  of  the  OonstltQtion.  Its  original  por- 
pGse  was  to  r»«stab1iBh  tlie  coanty  eoDrt& 
As  finally  annvred  by  the  Houses  and  sign- 
ed by  the  Gorenior,  this  ordinal  imrpose  was 
effected.  The  fiict  that  throng  s  justified 
dasslfieatim  some  <rf  the  coontles  of  the 
state  were  not  affected  by  tlie  act  ffid  not, 
of  coOrse,  opente  to  diange  the  Mil's 
nal  purpose. 

[1, 7]  Tbe  tmlf  oUier  objectiona  to  Die  va- 
lidity of  tiie  act  (tf  1916  r^te  to  the  mat> 
to-  of  its  anuakdmoit  and  passage  by  tlM 
Honses.  The  bin  originated  in  the  Senatei  It 
was  numbered  480.  The  committee  to  which 
It  was  regularly  referred  reported  the  bill 
vlth  an  amoidment  The  amendment  was 
acceptable  to  the  Senate ;  and,  after  the  bill's 
amendment.  It  was  regolarly  approved  by  the 
Senate  Up  to  this  point  every  applicable 
requirement  of  the  Constitution  with  respect 
to  the  passage  of  bills  was  observed.  The 
bill,  as  passed  by  the  S^ate,  was  copied  and 
sent  over  to  tbe  Honse.  The  House  amend- 
ed the  bill,  ^e  Benate  declined  to  acc^ 
tbe  House  amendments.  A  conference  was 
agreed  to  by  the  bodies ;  and  conferees,  three 
In  number  from  each  House,  were  named. 
Subsequently  what  purported  to  be  a  confer- 
ence report"  was  presented  to  the  respective 
bodies.  Tbe  House  conferees,  whose  names 
appear  In  the  Journal,  were  Messrs,  Black- 
weU,  Flte  (Tuscaloosa),  and  I>arden.  The 
conference  r^ort  presented  was  signed  by 
the  three  Senators  who,  the  Journal  shows, 
were  appointed  by  the  Senate.  On  the  part 
of  the  House  the  report  was  signed  by  Mr. 
Blackwell,  who,  tbe  Journal  of  that  body 
Bhows.  was  appointed  a  membw  of  the  com- 
mlttee  on  conference.  The  only  other  slgna- 
tor,  on  the  part  of  the  House  conferees,  was 
Mr.  LepsI^.  The  Journal  of  the  House  does 
not  disclose  his  ac^lntment  as  a  member 
of  the  committee  on  conference  with  respect 
to  the  disagreement  of  tbe  bodies  as  to  Sen- 
ate Bill  No,  489.  eince  the  Journal  Is  not  re- 


quired by  the  Constitution  to  afflimatlTely 
sliow  the  names  ot  the  members  of  ccmimlttees 
on  amfermce,  it  will  be  presumed,  In  the  ab- 
sence of  a  contrary  recital  In  the  Journal, 
that  tbe  signators  to  a  conference  report  were 
duly  constituted  meanbers  of  a  conference 
committee  to  consider  and  report  upon  the 
subject  of  disagreement  between  the  Honse 
and  the  Senate.  State  ex  rel.  t.  Buckley,  64 
Ala.  599,  613.  In  this  instance,  It  wiU  be 
presumed,  nothing  to  the  con^rai^  being  dis- 
closed by  the  Journal,  that  Mr.  Lapsley  was 
substituted  by  the  author!^  of  the  House 
toe  eltiker  Mr.  Flte  or  Mr.  lWd«i,  monlters 
of  the  C(»tferenee  committee  as  originally  con- 
stituted. In  form  and  phrase  the  conference 
r^KHTt  pKsaited  to  tbe  House,  and  to  tlie 
Senate  as  well,  bore  the  affirmation  that 
Messrs.  Blackwell  and  Lapsley  were  con- 
ferees on  ttw  ^art  ct  the  Honsa  If  fir. 
Laps  ley  had  not  been  constituted  a  ctnfieree 
on  tlie  part  of  the  House,  c^ainly  that  body 
would  not  have  recognized  or  accepted  his 
action  In  the  premlsefc  Hnt  Journals  Ois- 
dose  Aat,  in  eveiy  instance  wliere  a  yea 
and  nay  vote  is  exacted  by  tlie  Constitution 
oi  tlie  passage  and  amendment  of  bills,  it 
was  taken  and  recorded  as  tbe  organic  law 
prescribes.  The  report  of  the  conference 
committee  was  adoirted  by  both  of  the  bod- 
ies in  accOTdanee  with  tbe  Oonstltntimi^  pre- 
scriptions. Board  of  Revoine  t.  Crov.  141 
Ala.  126,  160,  ISl,  37  South.  409. 

The  enrolled  bill,  signed  by  the  Governor, 
was  the  bin  to  whldi  the  Senate  and  House 
had  given  their  constitutionally  expressed 
approval. 

[I]  The  adoption  by  both  of  the  bodies,  of 
the  report  of  the  committee  on  conference  ef- 
fected the  amendment  of  the  bill  so  as  to  sub- 
stitute 60,000  population  for  76,000  popula- 
tion in  the  title  of  the  act  and  elsewhere  in 
the  act. 

The  order  or  Judgment  appealed  from  is 
due  to  be  affirmed. 
It  is  affirmed. 

ANDERSON,  C.  J.,  and  SAYRB  and 
GARDNEB,  JJ.,  concur. 


FBEDEBICK  v.  HARTLET  et  aL 
C8  Div.'  S»4.) 

(Supreme  Court  of  Alabama.   June  1918.) 

1.  Plbadiho  4=»8{16>'  ConoLusioNS— UnnuE 

IRFLUXHCB. 
An  allegation  that  "J*,  took  unfair  advantage 
of  bcr  needj'  condition,  her  yielding  disposition, 
her  confidence  in  and  affection  for  him,  and  his 
po&ition  aa  administrator  of  estate  of  F.,  de- 
ceased, and  did  abuse  her  confidence  in  him," 
held  insuffldnt  averment  of  undue  influence; 
no  safBcient  facts  being  alleged  to  support  plead- 
er's oondusions. 

2.  Pleaotitg'  «=»11— Bvidbwob. 

It  IB  unnecessary  to  allege  evidence. 
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8.  BQUtTT  «»163— PLKABINO— INFEUNCIS. 

Bull  Aonld  be  sustained  on  the  facts  al- 
leged, and  not  those  Inferred. 
4.  Plbaoino  4»8(15)— OoHOX.iraiONa—FBAUD. 

A  graeral  diarse  ct  frand,  without  aUesins 
the  facts,  is  insofficient. 

6.  EqtriTT  ^>142— ABOTTKEllTATtTE  AlXKGA- 

TIOIT8. 

ArgumeotatiTe  auctions  and  «iprestlons 
of  (pinions  in  bills  are  objectionable. 

0.  Bquitt  ^»1S3--Coitbtruotioii— AOAinBT 

Klls  are  oonstmed  against  pleader. 

7.  Cancellatiov  or  Ikbtbuhxhts  •=>87(1)— 

PlE  ADIK  O— BHJt« 

Material  averments  in  a  Ull  to  rescind  and 
annnl  a  coo  tract  should  be  made  directly  and 
poeitivdr  and  be  sufficiently  ctHnplete  to  enable 
court  to  ascertain,  witlioat  ttia  evldeDoe^  com- 
pltinant^s  rights. 

&  Gquitt  «s»183— Bill— Facts  OoNsrmrr- 
ina  Gattbi:  or  Action. 
'  A  bill  in  equity  must  contain  aUegatioos  of 
every  essential  fact  necessary  to  show  plaintiff 

entitled  to  the  reli^  prayed  for. 

ft.  Equity  «=»143— Bill— C^BTArarr. 

The  facts  alleged  in  bill  must  be  stated  wltii 
sufficient  entainty  and  deamCBS  to  distinctly 
inform  defendant  of  the  nstnre  at  the  east  he 
is  called  uptm  to  defend. 

10.  Deeds  4s»211CB>— Fuud— SuinozriTOT  or 
Evidence. 

In  action  to  caned  deed,  evidence  Md  in- 
•offident  to  Aow  that  defenaants  procured  eMi< 
vejrance  through  fraud. 

IL  Deeds  •=>72(^— Unoiie  IiirLUEHCK— Bbl- 

ATIVE, 

Thtt  fact  that  grantor  and  grantee  are  relat- 
ed by  Mood  and  that  grantee  is  manager  of  gran- 
tor's buries  does  not  render  deed  invalid,  where 
there  is  no  evidence  that  grantee  procured  con- 
veyance by  means  ot  improper  influence. 

12.  Deeds  «=>211(4)  —  tJKDUX  Imelvenoe  — 
Evidence— SuTFiciENCT. 

Grantor's  declaration  after  execution  ot  deed 
that  grantee  had  requested  him  to  make  con- 
veyance is  aliHie  Insaffidait  to  impeach  deed. 

13.  Deeds  ^s»72(1>— "Uhdub  Intluekoe." 
Influence  proceeding  altme  from  sympathy  of 

affection  for  grantee  is  not  sufficient  to  invali- 
date deed,  and  to  be  "undue"  influence  must  be 
Budi  as  to  dMolnate  grantor's  will  and  to  oooce 
it  to  a«rve  the  vrill  of  aiM^er  In  die  act  <^  con- 
veying. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases^  First  and  Second  Series,  Undue 
loflaence.] 

14.  Deeds  C=372(2)— Undve  Ikflcbnce— Aoe 
or  Gbantob. 

Advanced  age  of  grantor  is  not  safficient  to 
invalidate  deed  on  ground  of  undue  Influence  in 
the  absence  of  showing  that  grantor's  intellect 
was  BO  impaired  as  to  make  him  incapable  of 
acting  intelligently  as  to  the  conveyance. 

16.  Deeds  «s»211{4)— Undue  iHrLOBKCE— De- 
lay IN  Absbbtino  iNVALionr— Bvidknoe. 
Where  grantor  did  not  complain  of  undue 
influence  until  a  1od|:  time  after  the  conveyance, 
his  continued  acquiescence  in  the  transaction 
without  ccMuplaint,  if  not  amounting  to  ladies, 
is  strongly  persoasive  of  the  validity  of  the 
transactKKi. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Oscar  S.  Lewis.  Judge. 

Action  by  Enuna  P.  Frederick  against  J. 
H.  Hartl^  and  others.  Judgment  tat  de- 
fendants, and  plaintiff  appeals.  AflBrmed. 


Hill,  HIU,  Whiting  A  Stem,  of  Montgom- 
ery, for  anii^nt  Stelner,  Cmm  *  Well,  ot 
Montgomery,  for  appellees. 

MATFUSLD,  J.  Appellant  filed  tliU  her 
bill,  to  cancel  a  cotain  deed  executed  by  her 
and  her  hnsband  to  appellees,  op  the  ground 
that  Its  execntlon  was  procnred  by  fraudolent 
representations  and  by  undue  influence.  The 
law  of  the  case,  as  well  as  the  equity  of  the 
bill  and  the  snfflciency  of  the  averments  as  to 
fraud,  was  settled  on  a  former  appeal  from 
rulings  on  demurrer  to  the  bill.  See  report 
of  that  appeal  191  Ata.  170,  07  South.  983. 
After  review  of  rulings  on  that  appeal,  the 
bill  was  several  times  amended ;  some  of  the 
amendments  being  unimportant  on  this  ap- 
peal. Paragraph  10^  was  added  by  amend- 
ment to  the  bill,  and  a  demurrer  was  sus- 
tained to  the  part  ot  the  amended  bill  whldi 
sought  relief  as  for  undue  influence^  as  dis- 
tinguished from  fraud  by  way  ot  £alae  repre- 
sentaticms,  and  that  ruling  Is  now  assigned 
as  error.  HiIb  paragraph  was  wholly  in- 
Buffldent  to  diarge  undue  Influence.  The  en- 
tire averment  as  to  undue  Influence,  as  dis- 
tinct from  active  fraud  in  the  making  of 
false  representations  and  coQcealments.  which 
were  fully  set  forth  In  other  parts  of  llie 
bill,  was  as  foIlowB: 

"That  the  said  J.  H.  Hartley  took  unfair 
advantage  of  her  needy  condition,  her  ridding 
di^MMition,  her  ctMifidoice  in  and  afleca<m  for 
him,  and  Us  position  as  administrator  of  the  es- 
tate of  Fanny  Dearing.  deceased,  and  did  abuse 
her  confidence  in  him,  m  that  he  did  reiweeent," 
etc. 

[1]  No  suffldent  f&cts  are  alleged  to  sup- 
port the  conduslons  of  the  pleader  as  to  un- 
due influence.  The  facts  alleged  in  the 
amendment  do  show  Araud  by  way  of  false 
representations  and  oonoealments,  Irat  not 
undue  Influence. 

[2-1]  Bills  must  contain  a  clear  and  order- 
ly statement  of  the  facts  without  pndizlty 
or  rcq?etltlon,  and  conclude  with  a  prayer  toe 
appropriate  relief.  No  combination  or  con- 
federacy Is  necessary,  courts  discounte- 
nance prolixity  and  false  aHegatlons.  Code, 
i  30&4.  It  is  only  'necessary  to  allege  tacts, 
not  evidence  nor  conduslons.  Bills  should 
be  sustained  on  the  facts  alleged  and  not 
on  those  Inferred.  A  general  charge  of 
fraud  without  facts  la  insufficient  Argumen- 
tative allegations  and  expressions  of  opin- 
ion In  bills  are  objectionable.  Bills  are  con- 
strued against  the  pleader,  and  facta  noi 
averred  are  deoned  not  to  exist. 

[7]  Material  averments  In  a  Mil  to  rescind 
and  annul  a  contract  should  be  made  directly 
and  positively,  and  not  left  to  be  deduced  by 
inference  from  other  averments.  Material 
facts  should  be  affirmatively  offered;  they 
should  aver  the  name  of  the  person  who  Is 
alleged  to  have  acted  as  respwkdent's  agent. 
The  averments  as  to  the  material  parts  of 
bills  should  be  so  full  and  complete  that  the 
court  could  without  evidence  ascertain  the 
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«(HDplaliiant*8  rights,  and  Ills  rl^ts  Should 
be  afaown  by  imamblgnoua  aTermenta  Flnks- 
tOD  T.  BoyUn,  130  Ala.  486.  SO  South.  398; 
GolcMiy  T.  Goldflby,  07  Ala.  660;  Beese  t. 
UcCunljr.  121  Ala.  426.  26  South.  018w 

{I,  I]  A  bUl  In  eqnity  moat  contain  allega- 
tiom  to  diow  that  the  plaintiff  Is  entitled  to 
tbe  relief  which  he  seeks,  and,  If  the  bill  fells 
to  set  forth  every  essential  fact  neceasary 
to  make  oat  his  title  to  maintain  the  bill,  the 
deflect  will  be  ffttaL  A  bill  In  egolty  shoald 
sbov  with  certainty  and  dearness  that  the 
idaintlfl  has  a  right  that  warrants  ]^rotectl<nit 
and  the  defendant  nmst  be  dlathkcOy  in- 
fbrmed  of  tlie  natare  of  the  case  whldi  he  Is 
caned  ujfoa  to  defend.  Overton  t.  Hosel^, 
135  Ala.  007,  88  Sooth.  606;  CoclcreU  t.  Gur- 
1^,  26  Ala.  In  a  bill  to  rescind  a  om- 
tnict  becaoae  of  nndne  Infloence,  the  &cts 
constitatlng  socli  Inflnoice  must  be  arerred, 
and  not  m»e  aKKdnslcms  of  law  stated. 
Jackson  v.  Bowdl.  87  Ala.  686.  6  South.  06^ 
4  L.  R,  A.  6S7.  In  ordCT  to  crastltote  nndne 
taflnenc^  there  must  be  a  destmetlon  of  the 
free  agmcy.  Lyons  t.  Campbell,  88  Ala. 
402,  7  SonttL  260;  JaduHm  t.  Rowell,  sniva. 
ttan  are  no  snfflident  &cts  alleged  In  dther 
the  or^liul  or  the  amended  bill  to  meet  this 
reqolranent  as  to  nndoe  Inflnoice,  though 
tbe  allegatl<ni8  as  to  firandnlent  r^nesotta- 
tlons  and  concealment  are  snffldent  The 
trial  proceeded  to  final  decree  on  bill,  answer, 
and  prool^  resulting  In  Uie  denial  to  com- 
plainant of  all  rtilef  and  the  <i«atmii>»i  of  her 
bill;  and  we  axe  arged  to  review  the  correct- 
nesB  of  tlie  decree^  The  record  Is  rather 
T(dQminon%  nmch  teatlm<my  being  tak^  It 
lias  been  carefoUy  oonsldwed,  with -the  aid 
of  candid  and  able  tolefs  on  bdialf  of  both 
tbe  a];qpdlant  and  the  antelleea.  We  are  of 
tbe  oidnlmi  that  the  chancellor  readied  the 
conect  oCHU^ialon  IniUl  hla  rulings  aa  to  the 
demurrers,  In  his  ndlngs  on  tbe  t«tlm<»iy, 
aod  in  bis  findings,  of  facts;  and  that  the 
decree  appealed  from  sboold  be  affirmed. 

Ill]  It  would  serve  no  nsefol  pnipose  to 
diicius  folly  eadi  particular  part  of  the  evi- 
dence, or  each  particular  ruling.  We  are 
cmvlnoed  that  ccHQ^alnant  failed  to  prove 
the  material  averments  of  her  bill,  as  to 
&aud  on  tbe  part  of  appellees  In  procuring 
the  execntton  by  her  of  the  deed  which  is 
sought  to  be  canceled.  While  there  is  some 
proof— eq;>edaUy  that  of  CMnplalnant— tend- 
ing to  prove  the  material  averments,  there 
Is  modi  to  rebut  that  tendou?,  and  even 
Bome  of  complainant's  own  testimony  so 
tods;  and  tbe  whole  of  the  equity  of  the 
UU  la  entirely  denied  and  disproved  by  the 
testimony  of  appellees  and  disinterested  wit- 
oeBses.  There  Is  one  Item  of  evidence — a 
letter  writt«i  by  one  of  appellees  to  complain- 
ant-^hlch.  standing  alone,  tends  strongly 
to  corroborate  and  establidi  complainant's 
theory  as  well  as  her  evidence.  This  letter 
states  that  reqwndent  had  title  to  the  land 
in  qoeatlon  when  and  before  she  conveyed  to 
hlm-whldi  1>  shown  sot  to  be  correct,  and 


whldi  Is  the  dilef  f^ndnlent  r^resentatlon 
relied  upon  by  ctn^dalnant  Tbia  letter, 
however,  was  written  long  after  the  deed 
was  ezecnted  by  ccmiidalnan^  and  could  not 
have  Induced  Uie  execntlMi  of  the  deed ;  yet 
it  la  a  strong  drcnmstance  to  corrobtnate 
tb»  Uieory  and  testimony  of  cmnitolnant.  It 
Is.  however,  explained  tlie  respondent 
that  the  statanents  contained  In  it  were  In- 
duced by  an  abstract  of  title  famished  him 
by  t^B  attOTneys  after  the  oomidalnant  had 
conveyed  to  him,  and  tliat  he  hi^  no  suCh 
knowledge  wh^  tbe  complainant  conveyed 
to  Mm,  and  that  Iw  did  not  then  claim  or 
contend  that  he  had  title  to  the  land;  but 
stated  to  oHnplalnant  that  the  title  to  tbe 
land  was  In  bet  as  tlie  sole  heir  of  Miss  Dear- 
Ing,  who  acanlred  It  by  devise  from  the  fath- 
er of  appeUees. 

It  is  indlqmtably  shown  that,  at  the  time 
oonqilainant  conveyed  the  land,  She  knew  that 
tlie  father  of  appeUeea  had  devised  the  lands 
In  question  to  Hiss  Deartng.  ttie  step- 
daughter of  testae,  and  niece  of  appellant. 
.^>pcllant  then  also  knew,  or  thought,  that 
aha  was  the  siAe  heir  of  Hlas  Dearlng,  and 
that  she  acqnlnd  the  legal  title  to  the  land 
If  the  testator  had  ttUe  wbm  be  died. 
Knowizfg  all  this,  it  Is  stnmge  that  she 
would  have  accepted  as  true  tba  mare  etate- 
meat  of  aweOee  that  he  had  title  hereto. 

Complainant  knew,  at  the  time  of  execut- 
ing this  deed,  of  the  will  devising  the  prc^ 
erty  to  Miss  Dearlng.  and  lliat  Miss  Dear< 
ing  used  and  enjoyed  it  imtli  her  death.  She 
also  knew  ttiat  letters  of  admlnistratkm  bad 
been  granted  to  one  ot  KOpeHeea,  on  Uie 
tate  of  Hiss  Dearlng,  and  that  be  bad  repw^ 
ed  to  the  court  that  hie  Intestate  owned  tbe 
house  and  lot  In  questlMi.  With  all  this  evi- 
dence and  knowledge,  it  Is  strange  that  re- 
^>ODdeDt  should  have  d^ed,  at  the  date  of 
ffitecutlng  the  deed,  the  ownership  by  Hiss 
Deartng  at  her  death;  or  that.  If  be  did  deny 
1^  complainant  Aoifld  have  accepted  his 
mere  statemoit,  against  all  that  she  knew 
to  the  contrary,  a  part  of  which  was  record 
evidoioe.  It  is  strange  that  respondent,  who 
was  then  administrator  of  Uie  estate  of  Hiss 
Dearlng;  should  r^resait  to  complainant 
that  he  owned  the  house  and  lot  in  question, 
who^  there  was  tbea  on  file  in  the  probate 
ofllce  a  sworn  stetement  by  him,  and  an  In- 
ventcMT.  that  t2io  iwwerty  was  that  of  Miss 
Dearli^,  his  Intestate.  This  Indisputable 
record  evidence  corroborates  the  testimony 
of  respondent  that  he  did  not  state  to  appel- 
lant that  he  owned  the  house  and  lot  As- 
suredly, he  would  not  have  made  sudi  a  state- 
ment when  the  record  evidence  was  so  easily 
attainable  which  would  absolutely  estop  him 
from*  making  audi  a  clnlm  of  ownership. 
Tbla  also  tends  to  corroborate  his  evidence 
that  at  that  time  he  was  unmindful  of  the 
fact  that  his  father  had  once  conveyed  the 
land  to  him,  and  that  he  sutraequently  re- 
conveyed  to  his  fatho-;  and  that  this  occurs 
red  to  him  <mly  otter  his  sedng  tbe  abstract 
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of  UOa,  whldi  was  loi:«  after  the  complain- 
ant had  coivmred  to' him.  The  erldenoe 
whoUr  fails  to  meet  the  reaolrements  of  the 
law  to  show  ondne  influence. 

[11-1S]  Wtkoe  the  grantee  In  a  deed  la  the 
manager  of  tiie  grantor's  bnslnees  and  the 
parties  are  rd&ted  by  blood.  It  does  not  ren- 
der the  deed  Tdd  where  there  Is  no  evidence 
to  show  any  impr^iper  Infinence  ajcqulred  by 
that  relation  to  procure  the  execution  of  the 
deed;  the  mere  declaration  of  the  grantor, 
made  after  the  execution  of  the  deed,  that 
the  grantee  requested  him  to  make  the  deed, 
la  not  sufficient  to  Impeach  it.  The  influence 
which  suffices  for  the  avoldanoe  of  the  con- 
veyance cannot  proceed  alone  from  sympathy 
or  affection  for  the  grantee ;  it  must  be  such 
as  to  dominate  the  grantor's  will  and  coerce 
it  to  serve  the  will  of  another  In  the  act  of 
conveying.  Adair  v.  Oralg,  136  Ala.  33S,  33 
South.  002;  N.  Y.  Co.  v.  Benih^m,  81  Ala. 
138, 1  South.  470;  Jackson  v.  Howell,  S7  Ala. 
ess.  6  South.  .96,  4  U  R.  A.  637. 

[14,  IE]  Though  the  grantor  may  be  aged, 
if  his  intellect  Is  not  shown  to  be  so  Impair^ 
ed  as  to  incapacitate  him  to  act  Intelligently 
in  the  matter  of  executing  tb»  deed,  the  deed 
la  not  YOiA  on  ttiat  acooont;  and  where  the 
grantor  has  tot  a  long  time  acquiesced  in 
the  transactloa  without  conoAalnt,  it  not 
amonuting  to  ladie^  it  Is  strcmgly  pusoa- 
slTB  of  the  validity  of  the  transaction.  Adair 
T.  Cnig,  snpra. 

No  Bocb  Qonfldentlal  r^tlona  are  shown 
in  this  case  as  would  create  the  presomptlon 
of  undue  Influence.  While  there  were  family 
ties  betwem  the  parties,  the  evldoice  &lls 
to  show  any  such  relation  as  would  raise 
the  presumption  of  undue  Influence. 

"In  equity,  perscms  standing  in  certain  rela- 
tioos  to  one  anotbez^-sach  as  parent  and  child, 
man  and  wife,  doctor  and  patient,  attorney  and 
client,  confessor  and  penitent,  guardian  and 
ward— are  subject  to  certain  presnmptionB  when 
transactions  between  them  are  brought  in  ques- 
tion ;  and  if  the  gift  or  bontract,  made  in  stvtHT 
of  him  who  holds  the  position  of  influence,  is 
impeached  by  him  who  is  subject  to  that  influ- 
ence, the  courts  of  equity  cast  upon  the  former 
the  burden  of  proving  that  the  weaker  was  not 
unduly  impressed  by  the  natural  influence  of  the 
stronger,  or  the  inexperienced  overreached  by 
him  of  more  mature  intelligence."  Bancroft  v. 
Otis.  91  Ahi.  288,  8  South.  286.  24  Am.  St.  Rep. 
904,  approvingly  quoting  Parfitt  v.  Lawless,  '2 
P.  ic      U  R.  462-468. 

None  ot  these  relations  is  here  shown. 

It  is  unnecessary  to  discuss  other  questlona 
U  all  the  other  rulings  complained  of  had 
been  In  favor  of  appellant,  as  to  the  admis- 
sion of  evidence,  the  decree  denying  relief 
would  have  to  be  affirmed,  on  account  of 
failure  of  proof  to  sustain  the  material  al- 
legations of  the  bilL 

Afllrmed. 

ANDERSON,  O.  J.,  and  SOMEBVUiLE 
and  THOMAS,  JJ.,  concur. 


VBANSUS  OOUNTT  r,  RICHARDSON. 
(8  Dir.  187.) 
(Supreme  Gout  oC  Alabama.   June  27,  1918.) 

1.  CouimBa  •s»07— RxHOTAX.  of  Ovticebs— 

DowsTmmoNAL  Law. 
Qen.  Acts  ISOSw  p.  418,  f  62  et  seg.,  relating 
to  appointment  and  duties  of  members  ot  county 
boanu  of  equalization,  fixes  a  definite  term  U 
office,  that  &  ^trteeted  by  Oonat  18(U,  If  173. 
175. 

2.  OmoBBS  4s>100(2)  ~  OoMFDvaanoH  — 

BOABD  OF  EQUAI.IZATIOIC.. 

Under  Gen.  Acts  1915,  p.  41S,  |  82  «t  seq.. 
when  reasonable  compensation  for  members  of 
county  board  of  equalizsti(m  is  fixed  by  court  of 
county  revenue,  or  other  court  or  board  o£  like 
jurisdictiMi,  it  becomes  fixed  in  sense  that  it  is 
not  snbiect  to  diminution  or  increase  during  the 
term  of  office,  ander  Oonst  1901,  S  281. 
8.  Couvra  «»133~"0oubt  or  Record." 

The  court  of  county  teveoue  <^  Franklii; 
county  corresponds  to  the  courts  of  county  com- 
missioners, or  boards  of  revenue  in  other  coun- 
ties, and  is  a  ''court  of  record,"  under  Code 
1907,  H  8306,  8814.  8321. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Court  of 
Record.] 

4.  Gonimxs  «5=>06  —  Obdkbb  or  Gouhtt 
'  BoABO— EflTBiXB  BT  Ez-Omcui/— EIxpuiTa- 

ING. 

Entry  of  a  formal  judgment  or  resoiutioo  on 
the  minutes  of  the  court  of  coun^  revoiue  by  an 
ez-official,  under  color  of  his  former  office,  is 
void,  and  such  entry  may  be  expunged  from  its 
record  by  sudi  court. 

5.  GOWTIEB  ^SS^  —  ReCOBDS  —  BOABD  01 
EqUALtZULTIOH — CoUPENBATION. 

Under  Gen.  Acts  1915,  p.  414,  |  70,  to  be- 
come fixed,  the  compenaation  of  membm  of  the 
county  board  of  equalization  must  be  shown  in 
writing  in  the  lecrads  of  the  court  of  counts 
revenue. 

0.  ConNTCBS  ^»B8  ~  RjEooxns  ~  Board  ov 
Bquai-ization  —  Fixino  Gohfrnbaxxozi  — 

Pboof. 

To  detennlne  whether  a  court  of  county  rev* 
enne  has  fixed  the  compensation  of  members  ol 
the  county  court  of  equalization,  under  Gen. 
Acts  1915,  p.  414,  i  70,  where  the  per  diem 
compensation  and  expenses  of  the  members  as 
entered  on  the  records  wss  for  aggregate  sums, 
itemized  claims  filed,  recorded,  audited,  and  pass- 
ed cm,  may  be  referred  to. 

Ai^eal  from  Circuit  Court,  Franklin  Coanr 
ty ;  CP.  Almon.  Judge. 

Suit  by  B.  L.  Richardson,  as  a  Chalmoan 
of  the  County  Board  of  Equalization,  against 
the  County  of  Franklin.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Transferred 
from  the  Court  of  Appeals  under  Act  April 
18,  1911,  p.  450,  i  6.  Affirmed. 

J.  Foy  Gulnu  and  W.  I*  Chenault,  both  of 
BussellvUle,  for  appellant  Travis  Williams, 
of  Russellvllle,  for  appellee. 

THOMAS,  J.  The  suit  was  to  recover  for 
services  rendered  as  a  member  of  the  coun- 
ty board  of  equalization  under  the  general 
tax  law.  Gen.  Acts  1915,  pp.  386,  413,  S  62 
et  seq.  It  was  not  to  determine  the  right 
to  hold  said  office,  as  this  question  could  not 
be  litigated  In  such  an  action.   The  general 
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tax  law  qieclflcall7  proTldeB  tiie  manner  In 
whlcb  the  members  of  the  county  board  of 
equalization  ihall  be  selected  and  quallfled. 
Sectlim  63  of  tbe  act  reads  as  follows: 

court  of  coonty  commissiooers,  or  otber 
eocrt  or  board  of  like  JariBdiction  in  each  coun- 
ty, within  thirty  days  after  the  paaaage  of 
tbic  act,  and  every  fourth  year  thereafter,  ttiali 
ippoiot  oae  anch  freeholder  to  be  t  member  of 
■aid  board,  and  shall  immediately  certify  to  the 
■tate  board  of  equalisation  the  name  and  address 
of  the  person  so  appointed,  and  shall  also  oerti- 
tj  Bocb  appointment  to  the  judge  of  probate  of 
die  county,  who  shall  issue  a  commission  to  such 
freeholder  to  serre  as  a  member  of  said  board 
dnrina  ^  term  for  wbidi  be  was  avpoiuted,  and 
ra^  liis  ■aecsMor  to  app<dnted  and  cwMniaslon' 

By  section  64  die  act  farther  retjulred  ttiat 
befim  the  lot  day  of  October,  1915,  and 
erery  4  years  thereafter,  the  sthte  board  of 
eqnallcatkm  shall  appoint  one  sncb  flree- 
bolder  In  eatA  connty  of  the  state  to  be  a 
member  of  the  county  board  of  eqnaltsatlon, 
and  Shan  certify  the  name  of  snch  free- 
bolder  to  the  probate  }ndge  of  tlie  county, 
ivho  shall  thereopon  Issue  a  commlsslcm  to 
such  freeholder  to  sotto  fu  a  memb<ff  at  said 
board  during  the  term  tor  which  he  was 
appointed,  and  until  his  successor  is  ap- 
pointed and  commlsdoned.  It  Is  further  pro- 
Tlded  by  the  statute  that  within  10  days 
after  the  appointment  of  the  second  member 
ot  said  board,  the  two  members  so  selected 
Shall  meet  and  elect  a  third  member  of  said 
board  for  the  term  for  whldi  they  have  been 
eonmilssloned,  and  the  member  so  elected 
shall  be  the  chairman  thereof,  and  that  they 
shall  certify  to  the  Judge  of  probate  over  their 
signatures  the  name  of  the  freeholder  so 
deeted  and  the  judge  of  probate  shall  there- 
upon Issue  a  commission  to  such  freeholder 
as  a  member  of  said  board,  and  shall  Im- 
mediately notify  the  state  board  of  equali- 
zation of  such  appointment,  glTlng  the  name 
and  address  of  the  persm  so  appointed. 
Section  65. 

l%e  statute  further  requires  that  each 
member  of  the  county  board  before  enter- 
ing upon  his  duties  as  such,  in  addition  to 
taking  the  regular  oa1;h  of  office,  shall  take 
and  subscribe  an  oath  before  the  judge  of 
probate  of  smdi  county,  to  the  effect  that 
he  wlU  faithfully,  honestly,  and  without  fear 
or  faror  discharge  his  duties  as  a  member 
of  the  board  of  equalization  for  said  coun- 
ty, and  will  fix  the  valuation  of  all  property 
listed  for  taxatlim  or  submitted  for  valua- 
tion, "at  80  per  cent  of  its  reasonable  cash 
value"  to  the  best  of  his  judgment  and  abll* 
ity.  Section  67.  Provision  is  made  for  the 
fllling  of  vacancies  occurring  on  any  county 
board  of  equallxatlon  in  the  same  manner  as 
the  member  or  members  were  originally 
chosen,  and  that  members  who  shall  be  se- 
lected to  fill  Bodi  vacancies  shall  serve  for 
the  unexpired  term  (ser^n  68%),  and  that 
the  members  of  this  board  shall  be  subject 
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to  Impeachment  In  Ae  same  manner  and  for 
the  same  causes  as  members  of  the  court  of 
county  commissioners  or  other  courts  of  like 
Jurl8dictl<m  In  this  state  (section  69).  The 
provision  for  compensatttm  to  be  made  the 
monbers  of  said  county  board  of  equallA 
tton  la: 

"The  members  of  said  board  shall  receive  audi 
reasonable  compensatitKa  for  the  services  herein 
required  as  may  be  fixed  by  the  court  ot  county 
commissioners,  or  other  court  or  board  of  like 
jnrisdicticHi  for  -their  respective  counties,  pro- 
vided It  diall  not  be  less  than  three  dollars  nor 
more  than  aiz  dc^lara  except  that  in  counties  of 
more  than  seventy-five  thousand  popnlatitHi  they 
may  be  paCl  not  more  tfaui  ten  dollars  per  day 
each,  together  with  snch  reasonable  allowances 
fur  necessary  incidental  expenses  as  said  court 
may  deem  proper,  but  they  shall  be  entitled  as 
a  matter  of  right  to  snch  cost  of  traasportaticm 
as  may  have  actually  been  incurred  by  them  in 
the  discharge  of  their  duties  under  the  provisions 
of  this  set,  and  the  board  shall  once  each  month 
certify  to  the  court  of  county  oommissionerB,  or 
'  other  court  or  board  of  like  jurisdiction,  the 
number  of  days  each  member  was  engaged  dur- 
ing su<^  month,  and  also  the  expense  incurred 
during  such  month,  and  the  compensation  for 
such  serrices  and  such  exiwnses,  if  approved, 
shall  be  paid  as  other  bills  of  the  count;^  are 
paid:   Provided  that  in  all  counties  having  a 

Eopnlatlon  of  less  than  seventy-five  thousand  In- 
abitants  aocordiog  to  the  last  federal  census, 
the  county  board  of  equalization  diaU  not  remain 
in  session  for  the  purpose  of  visitina,  inspecting, 
examining,  equalizing  and  valuing  the  real  prop- 
erty  of  the  county  for  a  longer  period  than  three 
months,  and  in  counties  having  a  popnlstliHi  of 
more  than  seventy-five  tbousancl  inhabitants,  the 
county  board  ot  equalisation  shall  not  remain  in 
sessioa  for  a  longer  period  than  rix  montbs." 
Section  70. 

[1]  The  statute  specifically  provides  that 
county  boards  of  equalization  shall  be  com- 
posed of  three  freeholders,  possessing  the 
declared  quallficatlonB,  who  shall  be  ap- 
pointed "for  a  term  to  expire  on  the  first 
day  of  October  of  each  fourth  year  thereaft- 
er," thus  fixing  a  definite  term  of  office  that 
Is  protected  under  tbe  Constitntlcm.  Const 
SI  173,  175;  WUllams,  Judge,  etc.,  v..  State 
ex  rel.  Schwarz,  197  Ala.  40,  72  South.  380, 
338;  Nolen  r.  State  ex  rel.  Moore,  118  Ala. 
154,  24  South.  251;  Touart  v.  State  ex  reL 
Gallaghan,  173  Ala.  463,  56  South.  211.  Aft- 
er tbe  passage  of  the  general  tax  law,  the 
county  board  of  equalization  of  Franklin 
county  was  selected,  appointed,  and  qualified 
'as  provided  by  law,  and  served  as  such  dur- 
ing the  year  1918,  and  to  the  bringing  of  the 
suit  on  the  11th  day  of  April,  1917,  for  a 
part  of  the  compensation  of  R.  Richard- 
son, the  chairman  of  the  board.  It  will  be 
noted.  In  passing,  that  the  plalntUT,  Richard- 
son, was  elected  chairman  of  the  board  by 
the  two  members  of  the  board  respectively 
appointed,  the  one  by  the  state  board  at 
equalization  and  tbe  other  by  the  court  of 
county  rev^'ue. 

[2]  V^'ien  the  reasonable  compensation  for 
the  services  of  eucb  county  board  of  eguallsa- 
tion  was  fixed  by  the  court  of  county  revenue 
or  other  court  or  board  of  like  Jurisdiction  in 
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the  rwpecUn  coon  ties,  It  became  fixed  In  tbe 
sense  tbat  It  was  not  subject  to  dlmliratlon 
or  increase  during  the  twm  of  office  fixed  by 
tbe  statute,  which  first  term  wm  to  expire  on 
tbe  iBt  day  of  October,  and  thereafter, 
on  the  1st  day  of  October  of  mcb  fourth 
year.  Moisan  Oo.  t.  Fidelity  A  Deposit  Ck>i, 
77  Soath.  283;  Coast  i  281.  A  oompUanee 
with  the  pioTislon  of  sectiai  70  of  the  act, 
that  *'the  board  shall  onoe  eadti  month  certify 
to  tbe  court  of  county  commt^sltmersy  or  oth- 
er court  or  board  of  like  inrisdletlon,  tbe 
number  of  days  eadi  member  was  engaged 
during  such  mcmth,  and  also  tbe  expense  tn- 
corred  during  sodi  month,  and  the  com- 
pensation for  such  services  and  sudi  ex- 
pense^  If  at^roved.  shall  be  paid  as  other 
bills  of  the  county  are  paid,"  Is  sbown  by  the 
minutes  of  the  court  of  county  rerenue;  that 
Is,  by  the  allowance  and  order  of  payment, 
by  said  court,  to  B.  U  Rtdiardson,  as  the 
dialrman  of  the  board  of  equalization  tor 
the  county,  out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated,  of  the  sevwal 
sums  BO  certified,  allowed,  or  ordered  paid  1^ 
that  court.  The  minutes  of  said  court  fnrthOT 
show  that  the  said  Richardson  and  Sibley  and 
Nelson,  as  a  board,  certified  and  filed  with 
said  court  of  county  reveaiue  of  said  county 
tiie  number  of  days  the  several  members 
were  oigaged  during  the  month  In  the  dis- 
charge of  their  duty  at  the  rate  of  95.50  per 
day ;  that  the  same  was  audited  and  allowed 
In  part  and  In  part  disallowed.  It  was  for 
this  sum  tbat  tbe  salt  was  brought  Tbe  al- 
lowance was  at  the  rate  of  $3  per  day,  rather 
than  at  f5.50  per  day,  as  certified  and  claimed 
by  said  Richardson  and  associates  for  serv- 
ices, and  as  paid  for  per  formw  allowances 
by  that  court 

13,4]  Tb.9  court  of  cottnty  revenue  of 
SYanklin  county  correqwnds  to  the  courts 
of  county  conunlssioners  or  boards  of  revenue 
in  the  other  counties  of  the  state,  and  as  such 
is  a  court  of  record.  Code.  H  3306,  3314, 
8821;  Mobile  Co.  t.  Maddox,  195  Ala.  836, 
70  South.  2B»;  Croishaw  Co.  r.  Slkea.  113 
Ala.  62%  21  South.  135.  And  as  to  the  subse- 
quent entry  on  the  minutes  ct  said  court  by  a 
former  official  thereof,  of  a  formal  judgment 
or  resolution  of  the  court  county  revmue 
fixing,  at  $5.60  per  day,  In  tbe  first  Instance, 
the  reas(MiaUe  compensation  of  tbe  coimty 
board  of  equalization  on  tbe  organization  and 
induction  In  office  of  Its  members,  It  was  of 
no  effect  For  any  Judgmmt  or  decree  at- 
t«npted  to  be  r«idered  or  entered  on  the 
minutes  of  any  court,  by  an  ex-t^dal,  under 
color  of  his  former  office.  Is  void;  and  by  ac- 
tion of  the  court  in  which  tbe  same  was  at- 
tempted to  be  entered,  such  judgment  decree, 
or  minute  entry  may  be  expunged  from  Its 
record.  EK  parte  City  Bank  ft  Trust  Ga, 
76  South.  372.  378. 

[I]  It  is,  however,  dearly  shown  frmn  the 
record  tbat  Blcbardson  was  sudi  chairman 
of  tbe  coiuty  board  of  equaUsatlon,  and  with 
bis  assodates  discharged  the  duties  of  that 


(rfBee  daring  the  tern  ctf  ofllee  fljud  by  tbe 
law.  In  the  absence  of  a.ft»mal  Jndgment 
of  the  ooort  of  oonntar  reraiae  of  said  ooon^, 
fixing  the  amount  of  that  reasonable  compen- 
sation under  section  70  of  the  goieral  tax 
law,  may  tbe  amount  so  actually  fixed 
tbe  court  of  county  revenue  of  said  oonn^ 
be  sbown  by  parol  f  Or  did  tbe  cerdflcatlon 
to  the  court  of  county  reveaue  by  tbe  county 
board  of  equaUzatlcHi,  under  tbe  provirions 
of  sectiott  70  of  the  act  of  this  daim  fin  ex- 
penses and  compensation,  and  Its  audit  and 
allowance  with  or&et  of  paymmt  by  the  court 
of  county  revenue  as  the  reastmable  compen- 
sation, 80  certified,  tor  the  services  render- 
ed as  moubers  of  Oe  county  board  of  equali- 
zation, show  tbat  reasonable  conqMsisation  to 
have  beat  fixed  the  former  court  of  coun- 
ty revenue  at  the  rate  of  fSJtO  i>er  day? 

In  answer  to  tlw  first  inquiry,  (Alef  Jus- 
tice Brldcell  said  of  the  allowance  of  a  daim 
by  the  court  of  county  c<xnmissionen  that  It 
must  be  a  matter  of  record,  tor  such  court 
"steaks  only  through  its  records."  "A  writ- 
tea  memorial  is  the  only  evldoice  which  other 
courts  can  rec^ve  of  its  proceedings,  wheth- 
er it  la  of  the  exercise  of  judtdal  power  or  of 
mere  ministerial  authority  and  duty."  Speed 
et  al.  T.  Cod£^  Adm'r,  57  Ala.  209, 216;  Cren- 
shaw County  V.  Slkes,  siMi^ra;  Greenvllll  v. 
Greenville  Watorworks,  125  Ala.  625,  648. 
27  South.  764;  CKty  of  Birmingham  t.  Chest- 
nut t  161  Ala.  253,  49  South.  813;  Ferry- 
man T.  Greenville,  51  Ala.  607;  Mobile  Co.  v. 
Maddox,  supra;  Wade  v.  Odeneal,  14  N.  G. 
423.  In  Bx  parte  Bradshaw,  174  Ala.  243, 
245,  250v  67  South.  16^  Mr.  Justice  Somer 
vllle  said: 

"As  said  by  Mr.  Preeman:  'AH  coaxts  and 
all  tribunals  posseasing  judicial  functions  are  re- 
quired by  the  written  or  unwritten  law,  and  <rft- 
en  by  both,  to  reduce  their  decisions  to  writing 
in  aom«  book  or  rec<ad  kcnt  for  that  purpose. 
The  requirement  is  believea  to  be  of  universal 
application.'  1  Freeman  on  Judgmenta  (4tb 
£kL)|S7:  Speed  V.  Oacke^  Adm'r,  S7  Ala.  209. 
216,217.''  ^  ' 

niou^  section  70  of  the  act  does  not  pro- 
vide tbe  mode  of  flixing  tbe  compensatioQ. 
otherwise  than  that  it  must  be  done  by  the 
court  of  county  revenue,  and  does  not  ape- 
dfically  provide  for  tbe  recordation,  on  tbe 
minutes  of  that  court,  of  such  action  taken 
by  tbe  board  in  fixing  the  reascmable  com- 
pmsatlon  for  tbe  services  of  members  of 
county  boards  of  equalization,  yet  we  think 
It  Is  without  question,  from  the  foregoing  au- 
thorities, that  such  legislatiTe  or  judldal  ac- 
ti<m  of  the  court  of  county  revenue  should  be 
entMed  upon  and  evldoiced  by  tbe  records 
of  sudi  conrt  WbMi  tbe  records  of  tbe  court 
of  county  revenue  and  the  evidence  adduced 
on  the  trial,  to  which  no  objectton  was  made,  * 
are  considered.  It  Is  sbown  tbat  the  conrt  of 
connty  revenue  duly  performed  Its  duty  in 
naming  a  member  of  tbe  equaUzatton  board, 
that  tbe  state  board  named  a  member, 
and  that  the  two  so  selected  elected  the 
third  member  (tbe  plaintiff)  as  dialrman  of 
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the  coonty  board  of  eannHMtlwi,  and  that  the 
three  members  eo  selected  duly  qualified  and 
discharged  the  dotles  (tf  that  olBee  for  Frank- 
lin connty,  and  once  ea-dt  month  did  certify 
ta  the  county  boud  of  revenue  the  number 
of  days  eadi  membor  was  encased  In  dls- 
dur^nc  the  duUee  of  his  offloe  eadi  month, 
iDd  also  the  expense  incurred  during  such 
month,  and  that  the  court  ot  county  reraiae 
allowed  their  claim  for  ezpMues  and  conv 
peotttlon  8o  cortlfled. 

[I]  While  these  several  orders  of  paymoat 
to  the  plaintiff  B.  U  Bidiardson,  made  from 
time  to  time  by  the  county  board  of  rerecue 
snd  ^ta«d  on  the  minutes  of  thf^  court, 
were  for  ajEgmSftto  sums  to  be  jjeiA  out  of 
ntoiiey  In  the  general  fund  In  the  county  not 
otherwlBO  appropriated,  when  the  allowance 
of  the  Older  of  payment  Is  referred  to  the 
(HaXm  so  certified  and  allowed.  It  wUl  specifi- 
cally show  the  amount  per  day  for  whidi  pay- 
ment was  made^  for  the  time  when  the  said 
R.  Lb  Rldiardson  was  engaged  in  the  dis- 
charge of  his  duties  of  office  as  chairman  of 
said  board.  It  was  permissible  to  refer  to 
the  dalm  so  c^lfied,  and  to  the  minutes  of 
the  court  of  county  rerenue,  particularly  to 
that  part  thereof  which  sliowed  the  allow- 
ince,  and  order  of  payment,  at  the  rate  of 
liUSO  per  day,  to  B.  L;  Richardson,  chairman 
of  the  board  of  equalisation,  for  serrlces  ren- 
dered. 

The  law  provides  that  all  Claims  against 
the  county  shall  be  filed  and  recorded,  and 
that  the  same  dull  be  audited  and  passed 
on  by  that  court  and  allowed  or  disallowed, 
ia  whole  or  In  par^  and  that  such  action  shall 
be  «hown  on  the  minutes  of  the  court  Brown 
T.  Lowndes  Co.,  78  South.  816.  The  certt- 
dcation  of  Uie  tiaims  of  Bldiardson  and  the 
other  maDl>ers  of  t3ie  board  of  equalization, 
and  their  allowance  by  the  board  from  month 
to  month,  snffidently  showed  that  ctHnprasa- 
tkm  for  their  serrlcee  had  been  fixed  by  the 
county  board  of  rerenne,  as  required  by  the 
act,  at  $SJiO  per  day;  and,  as  so  fixed.  It  was 
not  thereafter  subject  to  change  within  the 
term  for  which  they  were  tiected  and  quall- 
aed. 

The  Jndgmoat  9t  the  <drcult  oourt  is  af- 
firmed. 
Affirmed. 

ANPiatSON,  a  J.,  and  UcOLSLLAN  and 
HATFIKJ).  JJ.,  concur. 


FABMEBS*  OOTTON  OIL  CO.  t.  ATLANTA 
*  ST.  A.  &  BX.  OO.    (4  IHt.  802.) 

(Soprane  Court  of  Alabama.   June  29,  1&18.} 

1.  Saucs  ^sBiSSi  —  RxmnxBe  or  Sxllbb 
Agaikbt  Thibd  Pcbsokb— Gonvebsion. 
Where  a  ihiproeat  of  seed  was  ddivered  by 
curier  to  wrong  party,  who  through  mistake 
aoceiAed  and  used  tJie  seed,  consignor  caanot 
recover  against  such  party  for  coDvenion  of 
■eed  where  wldi  fall  knowledge  of  all  facts  It 


accepted  from  such  party  the  full  pnrcfaase 

price  of  the  seed. 

2.  Saucs  «=s>226(15)  —  BiOBTS  or  Buna 
Against  Thixd  nasoNS— OoNvrasioN. 
Where  a  shipment  of  seed  was  delivered  br 
carrier  to  wrong  party,  who  accepted  and  used 
the  seed,  the  latter  cannot  be  sued  for  conver- 
sion by  real  consignee  htter  conslznee  had  re- 
scinded the  ssle  n  the  seed  and  had  received 
back  the  purchase  mtney  from  Tenders. 

S.  CaUIXBS  «cS»76  —  MlBOBZjiSKT  BT  Cab- 
BIEB— CONVEBBIOn  OF  QOOOS— DlHAMD. 

Where  carrier's  misdeliracy  wss  due  lelely 
to  its  own  mistake  it  mnst  demand  possession 
of  goods  and  offer  to  return  freight  or  other 
chaegee  before  maintaining  octifHi  in  detinue 
or  convendon;  but,  where  receiver  was  guilty 
ct  fraud  so  that  receiving  goods  constituted 
conversion  or  unlawful  detention,  no  such  de* 
mand  is  neoesssry. 

4.  OABKSEaS  <t»7d— CAaBZU'B  HZKnUTEST 

—Suit  roa  Gonvnasioir. 
Where  carrier  negligently  delivers  shipment 
to  wrong  party,  who  accepts  and  nses  the 
goods  and  subsequently  pays  consignor  fall 

Eurcbase  pries  thmfor.  csmer  cannot  raoorar 
I  action  in  tzover  against  person  so  rsceMng 
goods. 

5.  Apfbal  and  Ebbob  «»1176(4)  —  Dbisb- 
HiNATxoN— Rendition  of  Judohent. 

Where  Judgment  rendered  by  court  trying 
case  without  iury  is  reversed,  appellate  court 
may  render  such  judgment  as  trial  court  should 
have  rendered. 

A^eal  from  Circuit  Court,  Houston  Coun- 
ty;  H.  A.  Pearce,  Judge. 

Action  by  the  Atlanta  &  St  Andrews  Bay 
Ballway  Conqnny  against  the  Farmers*  Cot- 
ton Oil  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Transferred  from  the 
Oourt  of  AKieals  under  section  6,  Act  of  April 
18,  1911,  p.  460.  Reversed  and  rendered. 

Farmw,  Merrill  &  Farmer,  of  Dothan,  for 
appelant.  Bi  H.  BUI,  of  Dothan.  and  B.  S. 
l^gpen,  ot  Montgomery,  for  anpellee. 

MAYFIELD,  J.  The  action  is  In  trover,  by 
appellee  a  comnKUi  carrier,  to  recover  dama- 
ges for  the  conversiMi  of  freight  which  had 
been  delivered  by  it  through  Its  own  mistake, 
without  actual  fraud  on  the  part  of  appellant. 
If  appellant  was  gxillty  of  any  wrong,  it  wds 
negligence  in  not  knowing  that  the  fright 
delivered  did  not  belong  to  It,  mr  that  the  de- 
livery to  It  was  by  mistake  of  the  carrier, 
and  In  not  correcting  the  mistake.  The  mis- 
take was  not  induced  by  an)eUant.  We  do 
not  say  that  the  evldeiice  shows  either  of 
these  ^ults  on  Its  iNtrt,  but  this  is  the  only 
fault  that  the  evidence  in  the  slightest  de- 
gree tends  to  establish.  The  freight  was  cot- 
ton seed,  and  appellant  waq  in  the  business 
of  buying  cotton  seed  in  the  market,  and  ap- 
pellee was  In  the  business,  and  in  the  haMt, 
of  delivering  to  It  the  seed  so  purchased.  The 
seed  in  question  were  purcliased  by  another 
cotton  seed  company,  of  somewhat  similar 
name,  viz.,  the  Southern  Cotton  OH  Company 
and  were  received  by  the  carrier,  consigned  to 
the  purchaser ;  but  by  a  mistake  of  one  of  the 
carrier's  agents  ^e  waybill  *eia  made  out  so 
as  to  show  a  delivery  to  be  made  to  appellant, 


^ainr  trtltar  eaaaa  ■••  mum  topu  and  KBT-NWBBIR  in  all  Ker-Numbered  DtgeiU  and  Indne* 
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and  thej  were  so  ddlrered,  and  appelant 
paid  the  freight  charges  to  appellee.  Before 
appellee  discovered  the  mistake,  ai^Uant 
bad  either  used  the  seed,  or  they  were  so  com- 
mingled with  other  seed  of  aivellant  that  a 
d^Tery  bade  to  the  carrier,  or  the  real  coa- 
slgnee,  coald  not  be  bad.  The  carrier  de- 
manded tbe  seed  after  dlscovarlng  the  mis- 
take but  nevw  did  offer  to  raAmd  tbe  freigbt 
charges. 

It  la  made  to  appear  that  the  real  coa- 
siguee^  on  failure  to  receive  the  seed,  went 
beck  upon  Its  voidors,  and  that  the  vendors 
refunded  the  purchase  money  and  the  sale  as 
between  them  was  necessarily  rescinded ;  and 
that  the  vendors  then  took  up  the  matter 
with  aiHtellant,  and  i^peUant  paid  the  ven- 
dore  for  the  seed,  and  thus  adjusted  tbe  dif- 
ferences between  themselves. 

n-l]  It  iB  . certain  that  tbe  cn^lnal  vendon 
could  not  recover  In  this  action  against  ap- 
pellant, because  with  full  knowledge  of  all  the 
facts  they  accepted  from  app^ant  Uie  full 
or  agreed  price  of  the  seed.  The  purchaser 
and  real  oonstgnee  ooold  not  recover  because, 
with  fnU  knowledge  of  aU  the  facta,  It  settled 
with  the  vendors,  receiving  back  the  price 
paid  and  rescinding  the  sale^  and  tbneby  re- 
investing tbe  v^ors  with  all  tbe  title  and 
Tli^t  it  ever  bad  as  to  the  seed  In  qnes- 
tlm.  Whatever  right,  If  any,  it  had  remain- 
ing against  the  carrier  or  the  appellant  as 
for  its  fiiQlt  in  not  deUveiing  tbe  seed.  Its 
right  to  recover  the  seed  in  detinue^  ox  the 
value  thereof  as  for  a  oonve^cm,  wua  lost 
or  passed  to  the  vendors  when  It  received 
back  tbe  purchase  money  and  rescinded  the 
sale.  Whatever  right  it  had  to  maintain 
trover  or  detlnne  passed  to  the  vendors  and 
then  passed  to  aivellant  when  the  vradors 
settled  with  appellant  by  receiving  pay 
for  the  seed  so  received  by  it  through 
mistake.  So  appellee  must  depend  upon  Its 
own  right,  and  not  that  of  bailee  of  the  con- 
signor or  of  the  conslguee,  to  recover  In  this 
actltm.  -If  It  can  recover,  it  must  reoover  on 
account  of  Its  own  wrong,  which  it  has  never 
offered  to  right  by  paying  back  to  appellant 
the  freight  charges  paid  it  by  aK>eUant. 
Through  its  own  fault  it  delivered  the  seed 
to  appellant  and  received  the  freight  charges, 
and  never  demanded  a  redelivery  back,  until  a 
redelivery  was  impossible,  because  or  on  ac- 
count of  the  ftiolt  of  appellee.  It  is  very  true 
that  a  carrier  may.  In  proper  cases,  recover 
in  detinue  or  trover  as  for  a  detention  or  con- 
version nf  freight  which  It  has  by  mistake  de- 
livered to  one  who  had  no  right  to  receive  it 
To  maintain  such  action,  where  tbe  wrong- 
ful delivery  was  due  solely  to  its  own  mis- 
take, and  not  to  the  fraud  or  fault  of  the  one 
so  receiving  it,  the  carrier  must  demaud  the 
poesesslcm  and  offer  to  restore  tbe  party  so  re- 
ceiving to  Its  or  his  original  posltlcm,  by 
paying  back  the  charges  so  paid;  In  other 
words,  it  must  make  such  party  whole  or 
offer  80  to  do  before  It  can  raalntalu  trover 


or  detinue  In  sacb  case.  It  however,  the 
receiving  was  by  the  fraud  of  the  party  so 
recelFlng,  in  such  sense  or  manner  as  to 
make  the  reoBlving  a,  conv«rfoo  or  a 
WTongfol  detention,  then  notice  would  not 
be  necessary;  but  sndi  are  not  the  facts 
of  this  cas&  This  case  falhi  within  the 
mle  annoonced  in  the  cases  of  Locke  v. 
Beeves^  116  Ala.  691,  22  South.  850;  Jebeles 
V.  Hntchina<m.  171  Ala.  106,  54  South.  ilS, 
Ann.  Gas.  1913A,  U07;  Ala.  T.  B.  R.  Ca  v. 
Kidd,  85  Ala.  20e ;  Stranas  t.  Schwab.  104  Ala. 
e6»,  18  Soath.  002;  KSng  v.  FranlcUii,  132 
Ala.  660,  81  South.  407— and  not  within  tbe 
rules  or  jnlnctplea  declared  in  Tonng  t.  K  A. 
Ry.  Ga,  80  Ala.  100.  Tbe  difference  betweei 
these  two  Unea  of  cases  Is  well  pointed  mit  by 
tills  court  In  the  case  tit  Walker  t.  U  A  N.  B. 
R  Co.,  m  Ala.  288,  20  South.  358.  A  com- 
mon carrier  cannot  recovw  back  property 
which  it  has  delivered  to  tbe  wrong  person 
by  mistake  or  fraud  ^tbout  paying  the  party 
the  money  rec^ved  aa  freight  or  otb^  cha^ 
ges.  Walker  v.  L.  &  N.  B.  B.  Co..  Ill  Ala. 
233,  20  South.  358 ;  Young  v.  Ballroad  Co..  80 
Ala.  100;  Jones  v.  Anderstm.  82  Ala.  302.  2 
South.  911.  Tbe  second  case  dted  Is  ex* 
plained  by  the  first 

The  above  case  was  a  much  strtxiger  case 
for  the  appellee  carrier  than  this,  and  yet  it 
was  held  that  the  carrier  could  not  recover  , 
in  detinue,  and  we  see  no  reason  why  It  I 
could  recover  in  trover,  if  it  could  not  in  det-  I 
iuue,  so  far  as  appears  tiom  tbe  facts  of  tlie 
two  cases.   It  Is  true,  of  oourse,  that  there 
may  be  a  recovery  In  trover  when  there  could 
not  be  in  detinue,  or  possibly  in  detinue  when 
there  oould  not  be  In  trover;  but,  so  far  as 
the  facts  of  this  case  are  concerned,  the  un- 
dlq;)uted  facts  would,  by  the  an^cation  of 
the  mle  dedared  in  the  above  case  predude 
a  recovery  by  the  carrier  In  either  case,  onleai 
It  offered  to  make  tlie  defendant  whole,  or 
to  purge  its^  of  its  own  wrong.    No  man  i 
shall  ptcAt  by  his  own  wrong.   It  was  the  I 
negligence  of  the  carrier  that  confused  the 
goods  ttt  questlofi,  and,  without  attanptlDC  to 
rectt^  its  own  wrong  so  tar  aa  appellant 
concerned,  it  attenvta  to  retain  ita  money  . 
I>ald  as  freight  charges  and  also  to  b(dd  It  as 
for  a  oonverslon,  which  its'  own  n^llgenoe  ' 
caused.  In  that  case  It  la  said: 

"The  general  mle  is  that  where  any  person 
has  been  induced  to  deliver  anything,  by  SDch 
meaiiB  (whether  by  fraud  or  mistake  <»  fact) 
that  he  is  entitled  to  rescind  the  transactioa, 
be  must,  in  order  to  ijo  bo,  first  restore  to  the 
other  party  whatever  may  have  been  received 
in  exchange  for  the  thing  he  seeks  to  recovw 
back.  Evans  v.  Gale,  17  N.  H.  673.  43  Am. 
Dec.  614;  Jones  v.  Anderson,  82  Ala.  302 
[2  South.  Oil].  In  this  case  the  idaintiff  part- 
ed with  the  poBseuion  and  such  special  iirop* 
erty  in  the  borsea  as  was  vested  in  It  as  a  com-  | 
moD  carrier  or  bailee  upon  the  c<msideratloQ  of  | 
the  payment  of  a  certain  sum  of  money.  It 
Becks  to  recover  back  the  property  upon  tbe 
grounds  that  it  delivered  the  prmerty  to  de- 
fendant by  mistake  of  fact,  or  fraoa,  and  at  the 
same  time  refuses  te  c^iay  tbe  defendant  tiw 
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money  reodved.  W«  cannot  perceive  any  soond 
reaBOD  why  the  general  rule  does  not  apply  to 
the  plaintiff.  The  app^ee  cites  the  case  of 
Yaaog  East  Alabama  Ry.  Co.,  80  Ala.  100, 
In  support  of  the  (oDteotioD  that  plaintiff 
coald  maintain  the  action,  without  a  restora- 
tion of  the  money  received.  There  are  some 
expressions  in  the  opinion  which  sanction  the 
CDotention;  but  the  case  rightly  construed, 
with  reference  to  the  facta,  is  not  an  authority 
on  the  qnestion." 

Here  the  case  la  madr  weaker  for  the  car- 
rier. The  ddireiy  was  mode  to  appellant 
withoDt  fb.iilt  on  its  part  It  really  Uun^^t 
at  the  time  It  received  the  seed  that  the  seed 
bdoDced  to  it,  aaa  that  the  delirexy  ms  In- 
tended to  be  made  to  It.  If  any  ftnlt  ooold 
be  ascribed  to  It,  it  wu  mm  netf^nce  In 
Bot  aaoeftalidiir  that  ttiese  jtartleiaar  seed 
wen  not-  Intended  to  be  deUvered  to  It 
It  did  not  discover  the  mistake  until  It  was 
too  late  to  reddlm  the  seed  to  appellant 
or  the  tme  owner.  It  did,  however,  then  pay 
the  original  vendor  therefor,  had  reac- 
qnlred  the  title  of  the  vendee,  to  whom  de- 
livery ifaoold  have  been  made. 

[4]  Sorely  it  ought  not  now  again  be  re- 
QQired  to  pay  to  tile  carrier  the  Talne  of  the 
seed,  on  acooont  of  Its  ovni  fault  The  prlnr 
dples  ai^IlcaUe  to  this  case  and  which  coa- 
trol  the  decision  are  well  stated  by  Freeman, 
In  a  note  tn  24  Am.  St  Rep.  SCS,  which  note 
has  been  heretofore  approved  by  this  court 
It  Is  there  said: 

"An  innocent  person  cannot  be  held  liable  for 
I  conversion,  if  his  act  can  be  justified  as  hav- 
ing been  in  any  manner  authorized  by  the  own- 
er of  the  property.  Therefore  if  a  baker  orders 
flour  of  K.  and  H.,  who,  in  turn,  boy  of  G. 
to  fin  such  order,  an^  the  warehouseman  with 
whom  the  flour  was  stored  delivers  to  K.  and 
H.  6our  which  belonged  to  M.,  and  K.  and  H. 
ddiver  it  to  the  baker,  who  oses  It,  the  ware- 

hftWltfTfll'*'  camiOt  malnHtlTi   tTOYCr  BgHilFHt  *Kq 

baker  therefor.  'In  this  ease,'  the  court  said, 
Vhen  the  owner  has  given  to  another,  or  per- 
mitted him  to  have,  control  of  the  property. 
Ho  one  can  be  held  responsible  in  tort  for  ita 
CODversioD  who  merely  makes  each  use  of  the 
property*  or  exerdses  such  dominion  over  it, 
•8  IS  vrarranted  by  the  authority  thus  given. 
StricUand  v.  Barrett.  20  Pick.  416 ;  Burbank 
T.  Crooker,  7  Graf.  158,  66  Am.  Dec.  470.  In 
this  case  the  plaintifFs  delivered  the  flonr  to 
Kemble  and  Hastings  as  the  flour  purchased 
by  them  from  Greenough.  Against  the  plain- 
ti^  therefore,  the  delivery  to  Eemble  and 
Hastings,  and  the  sale  by  them  to  the  defend- 
ant, was  an  authority  to  him  to  treat  it  as 
his  own.  ^at  it  was  so  delivered  by  mistake 
might  have  entitled  the  plalntifb  to  reclaim  the 
proper^  from  one  bavug  It  in  possession,  or 
to  recover  its  valne  from  one  who  had  disposed 
of  it  with  knowledge  of  the  mistake.  Chapman 
V.  Cole,  12  Gray,  141,  71  Am.  Dec.  739.  But 
tb^  cannot  take  advantage  of  tlieir  own  mis- 
take to  convert  into  a  tort  that  which  has  been 
done  in  good  faith,  Inpuraaance  of  antbnit^ 
given  by  themsdves.'  Huls  t.  BneO,  104  Mass. 
173,  6  Am.  Bep.  216L" 

[I]  It  resolts  that  the  trial  court  erred 
fai  rendering  a  judgment  for  the  carrier;  the 
Judgment  should  have  been  for  the  appellant 
on  the  ondispnted  facts.  The  case  being 
tried  by  the  cmrt  without  a  July,  it  Is  riear, 


under  our  zeesnt  statutes,  that  it  Is  our  duty, 

not  only  to  reverse  the  judgment  of  the  trial 
court,  but  to  here  render  such  judgment  as 
the  trial  court  should  have  rendered,  whldi 
wlU  accordingly  be  doae. 
Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  SOMmviLZiB 
and  TB0HA6,  JJ.,  ooncor. 


DOWBRT  V.  MTJTUAIi  LOAN  SOC.,  Inc. 
(6  Div.  741.) 

(Supreme  Court  of  Alabama.    May  30,  1918.) 

1.  GOIfTBAOTS  «ss2S&— RasoissioN— Fbaxtd— 
Rbcovbrt  of  Conbivehation. 

A  party,  who  has  been  indticed  to  enter  into 
a  contract  by  material  minepresentati<ms  of  the 
other  party,  may,-  if  he  acts  with  reaaonaUe 
promptoesB  upon  the  discovery  oi  the  fraud, 
rescind  tho  contract  in  toto^  and  recover  what- 
ever consideration  he  has  parted  with. 

2.  FrATTD     9=>31  —  MlBBlSFBESSnTA.TIOItS  — 

RiOHT  or  AcnoiT— Dakaoxs. 
Where  a  penon  has  been  induced  to  enter 
into  a  contract  by  material  misrepresentstions 
at  the  othw  party,  instead  of  reeeuiding  ccmtract 
and  recovering  oonsideratifm,  he  may  stand  on 
the  contract  and  reoorer  tha  damages  tssolting 
fn«n  the  fraod. 

8.  OONTBAOTB  4=»274— RSSCIBSION— EmoT. 

Where  an  action  is  brought  on  a  contract 
that  bad  been  procured  through  material  mls- 
representatl<»is  by  plaintiff,  defendant  can  de- 
feat a  recovery  by  pleading  and  showing  an  ef- 
fective resciBBioQ. 

4.  Sbt-Ovt  and  Couhtebclahc  4a3>27(l)— Ri- 
couPKEiTT  or  DAVAons  roB  Fraud  in  Ac- 

TIOH  ON  OONTRAOT. 
A  party,  who  Iub  been  induced  to  enter  into 
contract  uirough  material  misrepresen^tions, 
when  sued  thereon,  may  defeat  or  mitigate  re- 
covery by  pleadin|;  and  showing  the  fraud  and 
the  damage  resultmg  therefrom. 

5.  OoniBAcTS  «s>98—Vaudktz— Rescission. 

A  contract  raocored  tiirough  material  mis- 
representations Is  valid  and  lading,  nnlew  and 
nntil  it  is  duly  rescinded, 
tk  B11J.S  AND  Nona  ^3»106(1)— NncisaiTT  or 
Dahage. 

EVaud  is  no  defense  in  action  on  note,  unless 
damage  has  resulted  therefrom.' 

7.  Pleaduiq  ^8(20)  —  CoNOLusioNS  —  Dam- 
ages. 

An  allegation  that  defendant  was  Indneed 
by  alleged  fraud  to  sign  the  note,  "to  his  injury 
and  damage^"  is  not  sufficient  to  show  that  de- 
fendant had  Bostained  any  sabatantisl  loss  from 
the  fraud. 

8.  EVIDKNCK  «s»118(4)  —  Rbcjctanot  —  811B- 
soBiPTioN  Blank— Stock  Book— Fab  Tai- 
uz  or  Stock. 

In  action  on  noto  execated  in  payment  of 
subscription  Cor  8to4^  of  plaintiff  onnpany, 
where  defendant  claims  he  executed  note,  rely- 
ing upon  tntudnlent  represeotatious  as  to  par 
T^ue  of  the  stock,  the  stock  subscription  Uank 
used  by  plaintiff,  a  stock  certificate  issued  to 
third  person  about  the  time  of  defendant's  mih- 
scription,  and  plaintifrB  8to<±  book  are  relevant 
and  competent  to  show  prima  facie  par  valae 
oE  the  stock. 

9.  Evidence  «=5 142(1)  —  Eelkvanoi  —  Stock 
CEBnnoATB— Fab  value  or  Stock. 

In  action  on  note  executed  in  payment 
subscription  tor  stock  of  plaintiff  company, 
where  defendant  claims  he  executed  note,  relying 
upon  fraudulent  reiHesentations  as  to  par  value, 


»For  otbsr  ossas  sss  same  teplo  Bn4  KST-MUHBEB  la  oU  Ksy-NumbsrsA  DlsasU  sad  laJmm 
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A  stock  certificate,  lined  to  tbliA  pemm  about 
the  tLmo  of  defendanf  8  Babscription,  fa  relevant 
and  competent  to  show  prima  fade  par  value  of 
the  stock. 

la  Appeal  akd  Ekkob  frsslOMCe)— Bkvuw— 
EUBWCEfia  Ebbob. 
Id  action  on  note  executed  in  payment  of 
stock  subscription,  where  defendant  pleaded 
fraud  and  misrepresentation  aa  to  par  value  of 
Bto<^,  the  ezcluaon  of  stock  subscription  of 
third  party,  offered  to  show  par  value  of  the 
stock,  was  harmless,  where  defendant's  failure 
to  show  damage  resulting  from  such  fraud  en- 
titled plaintiff  to  a  general  afflrmatiTe  <diarge  as 
to  such  defense. 

11.  Tbiai.  «=»46(2)— Reosfteon  or  Evidence 
— Relbvanot  or  Siook  Boob:— Pab  Value 
OF  Stock. 

A  stock  book  of  a  corporatitni,  offered  in 
evidence  to  show  par  value  of  .its  stock,  was 
properly  excluded,  where  the  relevancy  of  such 
stock  tioak  bad  not  been  shown  by  a  statement 
ot  its  eontents. 

12.  Tblu  «=»812(1>— OHABGnfO  Jubt  abteb 

DeLIBEBATIONS— DlSCBETIOIT  OF  COTTBT. 

Where  jury,  after  several  hours*  deliberation, 
asks  judge  to  further  read  the  law  whidi  he 
had  read  tiion  in  his  charge,  comi4ianoe  with 
so  general  a  request  was  dlseretimiary  witii  the 

judge. 

13.  Appeal  ard  Ebbob  «s»1060(8)— Habiclbss 

EbBOB— iNSTBUCnONS  TO  JUBT  AITEE  SUB- 

inssiON  OF  Oausb. 
Where  jury,  after  several  hours'  ddibera- 
tiona,  asks  judge  to  further  read  the  law  which 
he  had  read  th«n  in  bis  diatge,  refusal  to  com- 
ply with  so  general  a  request  was  not  prejudicial 
error. 

Appeal  from  drcolt  Court,  JetFerson  Gouifc- 
ty ;  E.  a  Crow,  Judge. 

Action  In  assumpsit  by  the  Mutual  Loan 
Sodety,  Incorporated,  against  J.  T.  I-owery. 
Judgment  for  plaintifr  and  defendant  ap- 
peals. Transferred  from  Court  of  Ap[>eal8 
under  Acts  1911,  p.  449.  {  6.  Affirmed. 

The  note,  the  basla  of  the  suit,  was  ex- 
ecuted by  defendant  In  payment  at  his  sub- 
scription for  GO  shares  of  the  capital  stock 
of  the  plaintiff  corporation,  to  be  issued 
wbeo  tbe  note  was  paid.  Pleas  8  and  4  aver 
that  the  note  was  void,  and  of  no  effect,  be- 
cause defendant  was  Induced  to  subscribe 
for  the  stock  by  the  false  representation  o£ 
plaintUTs  selling  agent  (In  the  third  plea) 
that  It  waa  guaranteed  by  the  company  to 
pay  the  holder  8  per  ceat  a  year  <m  its  par 
value,  and  that  this  guaranty  Is  expressed 
In  writing  on  the  certificate  for  stock  Issued, 
and  (fourth  Idea)  that  the  stock  had  a  par 
value  of  $12.50  per  share,  whereas.  In  fact, 
its  par  value  was  |10  a  Ediare.  Neither  plea 
allies  a  rescission  of  the  subscriptlMi  or 
purchase,  or  any  damage  to  defendant  by 
reason  of  the  alleged  false  statwnent  Plea 
6  is  aa  follows: 

Defendant  says  that  the  note  sued  oii_«u 
executed  by  him  on  the  representation  of  R.  T. 
Kay  that  the  company  the  plaintiff  In  this  suit, 
which  he  was  then  representing  in  selling  Its 
stock,  would  pay  an  8  per  cent  dividend  upon 
the  par  value  of  Its  capital  stodc  per  annnni, 
and  that  the  par  value  of  its  capital  stock  was 
?12.50  per  snare,  and  upon  said  representa- 
tions defendant  was  induced  to  sign  the  notes 
sued  on.  Defendant  avers  that  said  represen- 
tations made  to  him  by  said  Kay  were  willfully 


to  deedve,  or  reddeHlr  made  wittoiit  knowl- 
edge, and  acted  on  by  defendant  to  Ua  burt  in  , 
the  execution  of  tiie  note  sued  upon. 
Plea  6: 

Defendant  says  the  note  sued  on,  and  which 
he  was  induced  to  sign  as  the  result  of  the  reit- 
resentation  of  one  R.  T.  Kay,  who  was  then 
acting  for  plaintiff,  and  who  rmresented  de- 
fendant while  acting  for  iriUuntiff,  by  mistake 
and  innocently,  that  the  par  value  of  the  capi- 
tal stodc  of  plaintiff  was  $12.50  per  share, 
and  that  said  R.  Y.  KtLj,  while  acting  for 
plaintiff  by  mistake  and  innocently,  made  the 
foregoing  represmtation  to  defendant,  and  that 
defendant  acted  on  such  representation,  and 
was  thereby  induced  to  sign  the  note  sued  up- 
on, to  his  injury  and  damage. 

Demorrera  were  interposed,  to  pleas  3.  4, 
and  6.  bat  sustained  only  as  to  plea  3.  Pleas 

7  and  8  set  up  the  want  of  and  the  failure  of 
ccmslderation.  The  deCsodauts  bestlmooy 
supported  the  allegation  of  his  pleas  as  to 
the  statement  of' Kay,  and  tended  to  show 
that  these  statements  Induced  blm  to  pur- 
chase the  stock.  He  testified,  further,  that 
he  signed  bis  subscription  In  duplicate  on 
May  18,  1912,  and  that  his  txypj  was  lost, 
and  that  he  did  not  recall  uiat  he  read  the 
duplicate  kept  by  Eay  (which  he  put  in 
evidence),  end  whlda  recited  that  the  par 
value  of  each  share  was  $10,  and  that  his 
copy  had  the  figures  |12.60  stamped  over  the 
printed  figure  of  (10,  as  printed  in  Kay's 
copy,  and  that  he  did  not  learn  that  the  par 
value  of  the  stodi  was  $10,  or  that  it  did  not 
guarantee  on  the  certificate  the  paymait  of 

8  per  ceat  dividend  per  annum,  until  about 
the  maturity  of  his  note;  that  he  thai  went 
to  the  company  and  <rfrered  to  give  them  the 
$60  he  had  paid,  If  they  would  release  him 
and  return  Us  note;  and  that  th^  refused 
to  do  this.  In  order  to  show  that  plalntUTs 
attxA  Issued  was  in  fact  the  par  value  of  $10, 
defeodant  offwed  in  evidence  a  duplicate 
subscription  to  said  stock  on  the  same  blank 
form  as  defendant  made  by  one  Swann  on 
July  15,  191^  and  also  Swaan's  sto^  certif- 
icate isaned  on  tiie  same  day.  Both  docu- 
ments described  the  stock  as  of  the  par  value 
of  $10,  and  the  certificate  redted  that  the 
holders  of  the  preferred  stock  shall  be  ai- 
titled  to  reo^ve,  when  and  as  declared  from 
the  surplus  or  net  profits  of  the  corporatloo. 
6  per  ceaL  dlvldeida.  Deftmdant  also  offer- 
ed In  eridenee  defendant's  stodc  bocdc  All 
these  docamoits  were  excluded  the  court 
on  objection  of  plaintiff. 

After  the  case  had  been  submitted  to  the 
jury,  and  after  they  had  deliberated  for 
several  faoux^  they  came  ba(^  into  op&i  court 
and  asked  the  court  to  further  read  the  law 
whkb  the  court  had  read  to  tba  ]ary  In  Its 
said  cbarge;  tike  court,  plalnttfl^  and  de- 
fendant all  being  present  The  court  r^sed 
to  do  this,  and  defeodant  duly  excepted.  Af- 
ter vwdict  and  judgment  tor  plaintiff,  de- 
fen^nt  moved  for  a  new  Mai,  on  tbe  groand 
Oiat  there  was  error  in  the  ruling  abore 
shown,  and  on  the  further  groond  that  the 
court  erred  in  its  failure  to  have  its  general 
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durge  taken  down  by  a  oovrt  reporter,  or  to 
put  ttie  tttarga  In  writing,  as  to  wbidi  matter 
tbe  record  Is  sUeot,  wbldi  mobon  was  ore^ 

ruled. 

Arthur  L.  Brown,  of  Blrmln^iaia,  for  ap- 
|)^ant.  LoDdon,  Tanc^  ft  Brower,  <tf  Bir^ 
mingham,  for  appellee. 

SOlOWTILtA,  J.  [1,  n  It  Is  eiementarr 
law  that  one  wbo  has  bsoi  Indnced  to  enter 
Into  a  contract  by  tbe  material  nilsrepre- 
sutmtJona  of  fba  oOxer  party  may.  If  be  acta 
with  reaaonable  promptness  npon  tbe  (U»- 
covery  of  tbs  trend,  rescind  tbs  contract  In 
toto;  and.  If  be  bas  parted  witb  any  con- 
alderatlon,  be  may  zeoorrer  It  by  suit^  or  bs 
may  stand  upon  tbe  contract,  and  raoorsr  for 
damages  resulting  from  tbe  fraud. 

[S->]  Or,  1£  Ried  ibr  tbm  eonaSdoatton 
pnnnlsed,  he  may  defleat  a  zeeoTery  by  plead- 
iag  and  shcnflng  an  effiaettve  resdasion;  or, 
wltboot  rescinding,  be  may  deHeat  or  mltt- 
sate  the  recorery,  by  pleading  and  showing 
the  frand  and  the  damage  zesnitingi  9  Gyc, 
482,  b.  But,  in  any  oase»  ttio  contract  Is 
valid  and  oientin,  nnless  and  tmtu  It  is 
dnly  rescinded.  9  €^  481,  & 

Kone  of  the  seroal  lAeas  Interposed  by 
defmdant  snnests  a  resdsalon  by  bim  of  bis 
contract  of  subscription  to  plalntUTe  capital 
stock.  They  must,  therefore,  be  treated  as 
pleas  of  recouisnait  only. 

Althon^  the  minute  entry  recites  tbat 
demurrers  were  Interposed  to  aU  oC  the  spe- 
cial pleas,  tbe  only  demurrers  shown  by  the 
record  are  to  pleas  3,  4,  and  6,  and  demurrer 
was  sustained  only  to  plea  3. 

[I,  7]  Plea  8  was  clearly  bad,  in  not  show* 
log  that  defaidant  suffered  damage  by  rea< 
son  of  the  fraud  allied ;  and,  although  plea 
6  declares  tbat  defendant  was  induced  by 
the  alibied  fraud  to  sign  tbe  note,  "to  his 
Injury  and  damage"  this  was  not  suffldeot 
to  show  that  defendant  had  sustained  any 
substantial  loss  by  reason  of  the  misrepre- 
sentation compltiliied  of.  Moore  v.  Westing- 
bouse  B.  &  M.  Co..  112  AU.  452,  20  South. 
487.  ^nie  demurrer  should  have  been  sus* 
talued  to  i^eas  4  and  6  also. 

However,  issue  was  joined  on  pleas  4  to  8, 
inclusive,  and  the  record  limits  us  to  a  con- 
sideration of  the  rulings  of  the  trial  court 
in  excluding  crataln  evid«ioe  offered  by  de- 
fendant in  support  of  these  pleas. 

[1,1]  We  think  -the  printed  subscription 
blank  used  by  plaintiff  company,  and  the 
stock  certificate  issued  to  a  third  p^son 
about  the  time  of  defendant's  subscrlptltm, 
were  relevant  and  competent  to  shew,  prima 
fade,  that  the  par  value  of  i^alntlff's  stock 
Issue  was  and.  Is  flO;  and  plaintiff's  stock 
book,  if  It  bad  been  made  to  aniear  tbat  it 
would  have  so  shown,  was  admissible  few  tbe 
same  purpose. 

[II]  However,  when  fraud  Is  relied  upon, 
whether  as  the  basis  for  an  action  In  deceit, 
or  aa  a  defense  to  recoup  damages,  or  to 


avoid  the  contract  entlr^.  It  Is  wlUiont  legal 
effect  in  the  absence  ot  proof  Uiat  Itie  fMnid 
relied  opon  resulted  in  smne  Inlnry.  Bomar 
T.  Etosser,  131  Ala.  Z15,  81  SoathL  4S(K  Tbe 
bill  ot  excqttions  does  not  show  that  any 
evldenoe  ot  such  resulting  damage  was  offered 
by  dtfendant,  and  tbe  trial  Judge  might  wdl 
have  given  tor  plaintiff  tbe  gennal  afflrma- 
ttre  Aarge  as  to  ideas  4,  5,  and  9.  Hoice,  If 
there  was  error  in  ^dndlng  the  stodk  certifl- 
cate  of  Swann,  it  was  error  wiOumt  Injury. 

[11]  For  the  same  reason,  there  could  have 
been  no  prcdudldal  error  In  excluding  plain- 
tiff's Bto<A  book,  even  If  Its  r^evancy  had 
been  shown  by  a  statement  of  Its  contrats, 
which  not  b^ng  dcme^  Its  exclusion  was 
proper. 

[12]  It  was  a  matter  within  tbe  discre- 
tion of  the  trial  Judge  whether  he  should 
"further  read"  to  the  jury  at  their  reQuest 
the  law  of  the  case  which  he  had  already 
read  to  them.  For  his  refusal  to  respond  to 
BO  general  a  request,  prejudicial  error  cer- 
tainly cannot  be  declared. 

The  record  does  not  show  tbat  the  oral 
charge  was  not  taken  down  and  reduced  to 
writing  by  the  court  reporter,  and  no  ques- 
tion Is  presented  thereon. 

Finding  no  wiot  In  tbe  record,  tbe  Judg- 
ment will  be  affirmed. 

Affirmed. 

ANOtmtSON,  C.  J.,  and  MAXFIEILD  and 
THOMASk  J J-*  concur. 


JAFFE)  V.  HcADORT.   (6  DIv.  797.) 

(Supreme  Court  of  Alabama.    June  13,  191S. 
Sehearing  Denied  Jone  29,  1918.) 

1.  OASNisHinnT  «:=>63  —  GouPBnsATioN  or 
Ptblio  Officebs— Public  Poltct. 

Tbe  compeiuation  of  public  officers  is  not 
Bubject  to  garnishment;  ta«  sohjectkm  tbeceof 
to  samielimeiit  being  contrary  to  public  p<dicy, 

2.  CaEDrroBS'  Surr  «=>8<6}— Natubb  or  Prop- 

EBTT— PtTBUO  OfTICEBS'  COMPENSATION. 

Tb«  compensation  due  a  sheriff  whose  term 
has  expired  wOl  not  be  discovered  and  snbjecfead 
to  the  demands  of  a  creditor  throng  a  eredttor^ 
bill;  tbe  subjectlen  of  public  officer's  compensa- 
tion to  creditors*  demands  being  forbidden  b; 
public  policy,  regardless  oi  form  of  Judicial  pro- 
oass  «mpl<ved,  and  despite  fact  that  offioar'a 
term  bas  expired. 

Appeal  from  Circuit  Court,  Jafferson  Coun- 
ty; H.  A.  Sharps,  Judge. 

Action  by  Anderson  Jaffa  against  Walter 
K.  McAdory.  From  a  decree  sustaining  de- 
fendant's demurrer  to  xdalatUTs  bill,  plain- 
tiff appeals.  Affirmed. 

J.  B.  Aird  and  Smith  &  McCary,  all  of 
Blrmln^uun,  for  appellant.  M.  Lee  Bonner 
and  Clarence  Hullins,  both  of  Birmingham, 
for  appellee. 

McCLfOLLAN,  J.  This  appeal  to  fran  a  de- 
cree sustaining  respondent's  (appeUee's)  de- 
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murrer  to  a  dlaUsct  ithue  or  feature  of  com- 
plaliianf  8  (appdiant's)  amoided  bill.  It  Is  a 
creditors'  bill.  Tbe  part  of  tbe  amoided 
bill  stricken  In  reeiKKise  to  the  demnrrw  Is 
that  pbase  or  feature  wherein  the  complain- 
ant seeks  tbe  discovery  and  subjection  to 
complainant's  demand  of  fees,  commlsslona, 
or  compensation  due  tbe  re«pMidait  In  conse- 
qnence  of  or  resulting  from  his  service  aa 
sberUE  at  Jefferson  county,  Ala.  It  appears 
from  tbe  amended  bill  that  tbe  respondULt's 
term  as  sherUf  ezj^red  In  January,  1915. 
Tbe  blU  was  filed  In  April.  1917,  over  two 
years  after  his  term  ezidied.  The  fees,  etc., 
sonant  to  be  diaoovered  and  subjected  to  the 
oomplalnantfs  demand,  were  folly  earned  dur- 
ing  bla  Incumbency  of  the  public  office  of 
aheritt.  prior  to  tbe  flUng'of  this  bill. 

[1]  Olie  questim  presently  argued  may  be 
stated  In  this  form:  Doea  the  public  poUcy 
ineralllng  In  this  state  forbid  the  employ- 
ment of  judicial  process  ta  processes  to  In- 
toc^t  and  subject  the  nivald  fees,  commis- 
sions, or  compensation  fully  earned  by  a  pub- 
lic of&cer,  whose  term  has  expired,  to  tbe  dis- 
cbarge of  the  demand  of  a  creditor  to  whoa 
tbe  public  officer  has  made  no  ettort  to  as- 
sign such  fully  earned  fees,  commissions  or 
compoisatlonl  It  Is  settled  In  this  juris- 
diction that  a  wise  public  policy  forbids  the 
subjection  of  the  ctm^pensatlon  of  public 
<AoerB  to  the  demand' (tf  creditors  through 
the  prooess  ot  gamisbmoit.  Prultt  r.  Arm- 
strong, 66  Ala.  S06;  Uay(»r,  eta,  t.  Kowland, 
26  Ala.  498;  Gerald  t.  Walk».  Supt,  78 
South.  8S6;  SkewesT.T.O.L&B.R.Ca,iai 
Ala.  629,  27  South.  485,  82  Am.  St  Rep;  214. 
The  inspiration,  as  well  as  the  practical  objeo- 
ttve,  of  the  public  policy  thus  oiforced,  lies  In 
the  purpose  to  ctmserve  and  protect  the  public 
sendee  from  the  embarrasalng  consequences 
that  would  Inevitably  attend  the  arming  of 
creditors  of  public  officers,  with  the  right  to 
judicial  jHTocesses  whereby  th^  mii^t  inter- 
cut, vrlthout  antecedent  contractual  right, 
the  compensation  persons  serving  in  public 
offices  had  earned.  This  public  policy  not 
only  tends  to  guard  and  conserve  the  effi- 
ciency of  public  officials  in  the  discharge  of 
their  duties — a  purpose  referable,  of  course, 
alone  to  the  iwriod  of  incumbency  of  tbe  office 
— but  also  to  avert  the  presence  of  a  factor 
that  would,  according  to  every  fair  proba- 
bility, effect  to  diminish  the  list  of  qualifled, 
ctanpetent  citizens  who  might  at  any  time  be 
deterred  from  aspiring  to  or  entering  the 
public  service,  If  their  creditors  could  Inter- 
cept and  have  apprc^rlated  the  compensation 
earned  by  them  in  the  public  service.  This 
court,  in  Mayor,  etc.,  v.  Rowland,  26  Ala. 
504,  long  since  expressed  the  same  view: 

"Aside  from  this,  the  city  corporati(H>,  which 
is  a  govemment  for  tbe  ci^,  invested  with  cer- 
tain attrilmteB  of  sovereiKnty  ddegated  to  It  by 
its  diarter,  is  entitled  to  fill  its  offices  by  a  selec- 
t3(Mi  of  Buitable  persons  from  amcHis  the  whole 
community.  This  privilege  would  exist  but  in 
name,  if  those  who  depend  upon  their  salaries 
for  a  livelihood  could  be  deprived  of  such  sal- 


aries by  gamisbment,  and  (hns  cot  off  tivm  the 
means  of  subslBtence.  The  result  would  be  that 
only  Aose  who  were  free  from  debt,  or  who  could 
subsist  without  their  salaries,  could  fill  such 
offices,  and  the  pi&lic  service  misht  suffer  for 
want  of  penons  to  accept  or  hold  aem." 

The  like  Idea  was  expressed  and  amplified 
In  Pmltt  T.  Armstroiv,  56  Ala.  at  pages  310. 
311.  The  acceptance  of  this  approved  public 
purpose,  having  due  regard  to  the  ontiarrasB- 
log  public  oonseqoenoes  that  would  result 
from  its  denial,  requires  the  condBSton  that 
the  object  of  this  public  policy  would  largely 
talt  of  aocompUshmeot  it  the  creditor  was 
only  restrained  during  the  term  of  the  offi- 
cial's <tbe  debtor's)  Incumbenf^.  The  appllca- 
tlon  and  effect  of  this  public  policy  cannot 
be  averted— Is  not  avoidable  1^  simply  In- 
voking another  kind  of  process  than  garnish- 
ment Any  other  Judicial  process  is  within 
the  restraint  of  tbe  princbde^  since  tbe  pub- 
lic purpose  and  pnUic  necessity  Is  the  same, 
whether  the  creditor's  eSaet  to  subject  the 
money  earned  by  the  official  is  throngh  one 
<x  another  form'  ot  judicial  process  or  pro- 
ceeding to  that  end.  So  this  court  soundly, 
broadly  otmduded.  In  a  dictum  \t  vaaj  be,  ta 
the  dosing  lines  of  the  oplnhm  in  Pndtt 
r.  Armstrong,  supra.  This  proposltifHi  was 
pointedly  affirmed  In  Addyston  Pipe  Co.  t. 
Joyce  and  Olty  ot  CbixAgOt  170  HI.  680,  48  N. 
n.  967,  44  I..  B.  A.  406. 

The  appellant  rdles  upon  Stewart  t. 
Sampli^  168  Ala.  271^  68  South.  182,  and 
Schloss  T.  Hewlett,  81  Ala.  266*  270^  1  South. 
268.  In  these  cases  there  was  an  assignment 
l^  the  officer  of  his  compensaticm;  and  the 
court  decided  that  folly  earned  compensation 
ml^t  be  assigned,  and  Ihe  thus  created  ri^t 
(tf  the  assignee  migfht  be  oiforced  in  the 
conrta  This  conduston  qualified  In  no  de- 
gree the  principle  stated  anA  illustrated  In 
Mayor  t.  Bowland  and  Pmltt  Armstrong, 
supra.  In  su<A  drcomstances  the  act  of 
alignment  is  rcduntary  <m  the  part  of  the 
(rfficer.  TbB  officer's  assigiiment  of  fiilly 
earned  compCTsaUon  not  only  does  not  oper- 
ate detrimentally  upon  tbe  ^etoit  discharge 
by  the  officer  of  his  duty  In  the  Remises, 
but,  to  the  contrary,  may.  in  many  cases, 
directly  contilbute  to  afford  fon^  wherewith 
be  Is  enabled  to  efficiently  dlsdiarge  the  du- 
ties of  his  office.  Tbo  decisions  last  noted 
are  not  authority  for  toe  compulsory  dis- 
covery and  apiwoprlatlm  of  fully  earned, 
but  not  assigned,  compensatioii  due  fmr  pub- 
lic service,  whether  tbe  term  of  oS&ce  has  ex- 
pired or  not  Their  infiuwce,  as  authority, 
does  not,  ot  course,  go  beyond  the  pn^ENMi- 
tlon  there  approved.  It  is  to  be  noted  that 
tbe  (pinion  In  Stewart  Sampli^  supra,  fttUs 
short  of  fully  staUng^oubtless  because  not 
tbere  necessary— the  grounds  ot  the  public 
policy  of  this  court  described  In  Biayor  ▼. 
Bowland,  supra,  and  Prultt  r.  ArmstraiR 
supra. 

[2]  The  law  Is  with  the  respondent  O^ppel- 
lee)  on  the  propoidtlon  discussed  In  the  M^s, 
wherefrom  it  results  Uiat  the  court  betow  did 
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not  err  In  sastftlnltiff  the  demurrer  to  tbe 
phase  or  feature  of  the  ameoded  bill  which 
Knight  the  diacovery  and  subjection  of  the 
fees,  etc.,  doe  the  respondent  for  serrlces 
rendered  by  blm  u  Bberill  itf  Jefferson 
county. 
AflOrmed. 

ANDBBSON,  a  X,  SBd  SAZBS  and 
QARDMEB,  J3^  ooncnr. 


SEABOARD  AIB  LINE  BT.  CO.  t.  PEM- 
BEBTON.  (TIHT.m)  » 

<8npreme  Oonrt  <tf  Alabama.    Jane  37,  IMS.) 

L  Appkai.  ahd  DraoB  <9=9500CZ>— Abbbngx  or 

BULINa  BT  COUBT  BeLOW. 
Where  the  record  disclosea  no  roling  apoo 
demurrers  interposed  to  tbe  complaint,  the  suf- 
fidency  of  the  com^aint  will  not  be  determined. 

2.  Tbcaz,  ^»2S1(8)— InffTBTjcnoNB— Isatrxs. 

InirtrnctionB  regneated  by  defendant,  at- 
temptine  to  inject  negligence  on  tiie  part  of 
plaintiff,  wbich  had  not  been  pleaded,  were  prop- 
erty IflfllBCd. 

3.  Tbiax.  «=>260(9— Biquuisd  InnnuOTions 

— iNBTRncnOBB  GivpN. 
In  personal  injury  case,  defendant  had  the 
fun  boieSt  of  requested  charges  to  find  for  de- 
fesdant  nnlen  Its  n«ligence,  and  not  something 
else,  was  tiie  eanse  oT the  injury,  where  the  court 
orally  diarged  in  effect  that  defoidant's  negli- 
grace  must  have  caused  the  injury,  before  it 
would  be  UaUe  to  plaintUf . 

4.  CABBIBB8  «S>321(S>— Tlf  JITXT  AT  STATION— 

iRBTKUcmoirs. 
Id  action  tor  injury' to  passenger,  stumbling 
oFer  step  in  going  to  train,  becauee  railroad  fail- 
ed to  provide  lights  at  depot,  defendant's  re- 
quested cbarge  that,  if  the  station  and  appar> 
tnauees  were  constrocted  and  maintained  with 
ordinary  care,  plaintiff  conld  not  lecoTer,  was 
[Hoperly  refused,  as  misleading  in  llie  on  w  tbe 
word  "maintain.** 

5.  Tbial  ^a»2t80)— ImTBTJOixom— laHOBxira 
lasuBB. 

A  requested  diarge,  ignoring  a  count  of  the 
comidaint,  is  properly  refused. 
&  Apfeai.  and  Ebbob  «s»«85(3)— Bstibw— 
Omission  of  Bxhibits. 
In  action  for  injury  to  passenger,  stumbling 
over  steps  in  going  to  train,  tlie  Supreme  Oourt 
could  n<^  say.  as  a  matter  oi  law,  that  the  iteps 
were  not  negligently  erected,  where  counsel  re- 
ferred to  photograpiia  of  the  scene,  which  wwe 
examined  vy  the  trial  court  and  jury,  bat  which 
were  not  befture  the  Supreme  Court 

Appeal  from  Glrcatt  Court,  St  Clslr 
County;  O.  A.  Steele,  Jndga 

ActitHi  by  A.  L.  Femberton  against  the  Sea- 
board Air  Line  Bailway  Company  for  dam- 
tSes  for  personal  injury.  Judgment  for 
plaintiff,  and  defendant  appeals.  Transfer- 
red from  Court  of  Appeals  under  Acts  1911, 
p.  450,  {  6.  Affirmed. 

The  first  count  of  the  complaint  charges 
tliat  plaintiff  was  a  passenger,  and  In  going 
to  the  train,  to  get  on  it,  he  stumbled  over 
some  steps,  leading  up  to  a  freight  bouse, 
and  was  Injured;  that  the  railroad  fftlled 
to  provide  Ug^its  on  tbe  oatalde  of  the  depot 
Utr  the  accommodatlqa  of  poaaengers,  and  as 
a  proximate  result  oC  file  tallure  to  do  ttiU 


plalnWI  was  Injored.  The  second  count  sets 
out  tbe  same  state  of  facts,  and  avers  that 
tlie  railroad  negligently  allowed  the  steps 
to  be  and  remain  near  tbe  traClEs  of  def^d- 
ant,  and  as  a  result  thereof  plaintiff  was  In- 
jured as  above  set  out. 

The  following  are  the  (barges  embraced  In 
tbe  assignments  of  error: 

(4)  If  yon  believe  from  the  evidence  that  plain- 
tiff on  the  oocasion  complained  of  negligwtly 
walked  over,  upoo,  or  against  the  steps  over 
whidi  be  fell,  if  you  find  he  did  so  fall,  and  if 
you  further  believe  from  the  evidence  that  plain- 
tiff could  have  avoided  failing  over  said  steps 
in  the  exercise  of  reasonaUe  care,  and  If  yon 
further  believe  from  the  evidence  that  plaintuTs 
injuries  were  tbe  scrie  {ffoximate  consequence 
<jt  falling  over  said  steps^  tiien  your  Terdict  mast 
be  for  defendant. 

(5)  If  you  believe  from  the  evidence  that  plain- 
tiff on  the  occasion  complained  of  failed  to  keep 
a  lo<dcout  in  leaving  toe  door  of  the  waiting 
room,  and  negligently  walked  over,  upon,  or 
against  the  steps  leading  from  the  freight  room, 
and  fell  on  same  and  injurtid  himself,  as  claim- 
ed, and  if  you  further  believe  from  the  evidence 
that  as  the  s(de  proximate  consequence  of  plain- 
tiff's said  negligence,  if  jroo  find  tie  was  so  neg- 
ligent, be  received  the  injuries  comi^ained  of, 
then  he  cannot  recover. 

(6)  If  you  believe  from  the  evidence  that  plain- 
tiff was  injured  as  the  sole  proximate  conse- 
quence of  his  own  negligence  in  carelessly  run- 
ning into  or  against  a  step  and  falling  on  same, 
if  you  believe  from  the  evidence  he  did  so,  then 
your  verdict  must  he  for  defendant 

CI)  It  you  believe  from  the  evidence  that  the 
railroad  station  and  appurtenances  at  Welling- 
ton  were  constructed  and  maintained  with  ordi- 
nary care  on  the  oocasion  oomidained  of,  and 
prior  jheretOk  then  plaintM  cannot  reoover  in 
this  case. 

(8)  If  you  believe  from  the  evidence  that  fiie 
lauroad  stetion  at  WeUington,  aa.  the  occasion 
complained  of.  was  reascmaMy  wdl  lighted,  with 
due  care^  under  the  circumstances  of  this  par- 
ttcolar  case,  then  plaintiff  cannot  recover. 

(9)  I  charge  yon  that  it  is  not  nMligeace^  as 
a  matter  o{  law,  for  defendant  to  fail  to  provide 
a  light  on  the  platform  or  steps  leading  to  the 
fr^ht  room,  if  yon  brieve  from  the  evidence 
that  such  Hvkt  was  not  provided. 

<10>  It  was  i^lntiirs  duty  to  use  ordinary 
care  tn  walking  in  and  about  the  railway  statitm 
of  defendant  on  the  occasion  complained  of. 

Embry  &  Embry,  of  Asfivllle,  and  l^Ilman, 
Bradley  &  M<»-row  and  T.  A.  HcFarland,  all 
of  Birmingham,  fbr  aiveUant   S.  W.  Tate,  . 
of  Annistcm,  for  appellees 

ANDERSON,  C.  J.  [t]  Without  determin- 
ing the  sufficiency  of  tbe  complaint,  It  is  snf-. 
flcient  to  say  that  the  record  discloses  no  rul- 
ing upon  tbe  demurrers  Interpmed  thereto. 

[2.  S]  Tbe  charges  embraced  in  assignmenta 
of  error  4,  5,  and  6  attempted  to  inject  negli- 
gence on  the  part  ot  the  plaintiff,  which  had 
not  been  pleaded,  and  are  nnlUc«  the  charge 
Ir^d  good  In  tbe  case  of  A.  G.  B.  B.  B.  Go.  t. 
Bell,  76  South.  920.  Moieorer,  if  by  the  we 
of  tbe  word  "sole**  cause  It  was  not  intended 
to  Invcdce  tbe  doctrine  of  omtrtbntory  negli- 
gence, but  to  request  a  finding  tot  tbe  d^^end- 
ant  unless  Its  negligence,  and  not  sinnethbig 
else,  was  the  cause  of  the  Injury,  the  deffoid- 
nnt  got  the  full  ben^t  of  said  charges  under 
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the  oral  charge  of  tbe  court,  as  Oie  court,  In 
effect,  diarged  the  jary  that  the  deCendant's 
negligence  must  bare  caused  tbe  Injury  be- 
fore It  would  be  liable  to  the  plaintiff. 

[4]  There  was  no  error  In  refiudng  the 
diarge  made  the  basis  of  appellant's  seventh 
awlgnmMit  ei^ior.  If  not  otherwise  bad, 
it  was  at  least  misleading,  aq  the  jury  csoold 
inf^r  tluerefrom  that,  If  the  atatton  and  ap- 
purtenances were  constructed  and  maintain- 
ed with  <ffdlnaT7  care,  th^  mnst  find  for  the 
defendant  Tme,  the  word  "maintain"  is 
<Hie  of  broad  meaning ;  bat  the  average  jury 
ml^t  not  take  it  as  Including  the  pn^r 
lighting  at  the  premises.  Moreover,  this 
charge  ignores  count  1  of  the  complaint,  to 
which  no  demnrrer  was  sustained. 

[S]  The  charge  made  the  basis  of  the  eighth' 
assignment  of  error  Ignores  count  2  of  the 
complaint,  and  for  reasons  herdnafter 
brought  ont  the  defendant  was  not  entitled 
to  the  general  diarge  as  to  said  count  2. 

Ttmre  was  no  error  in  refusing  the  defend- 
ant's requested  chaise,  dealt  with  In  the 
ninth  assignment  of  error.  It  might  not  be 
negligence  for  the  defendant  to  have  failed 
to  provide  a  light  on  the  platform,  or  steps 
leading  to  the  freight  room,  if  the  point  was 
sufficiently  lighted  from  another  point  or 
place;  but  it  would  doubtless  be  negUgesice 
to  fall  to  provide  a  light  at  the  place  hypoth- 
esized, if  not  sufBdently  lighted  from  an* 
other  point  or  place. 

The  charge  unbraced  in  assignment  of  er- 
ror 10,  If  not  otherwise  faulty,  seeks  to  de- 
fine plaintUTs  conduct  and  duty,  wbidi  was 
not  made  an  issue  in  the  caae. 

[6]  There  was  no  error  In  refnalng  ttie  gm* 
eral  afBrmatlTe  charge  as  to  count  2.  We 
cannot,  as  matter  of  law,  say  that  tb»  steps 
were  not  negllgoitly  erected,  as  the  trial 
court  and  Jury  had  evidence  not  available  to 
ns.  They  ecamlned  photograptia  of  the  scoie^ 
and  counsel  has  referred  to  same;  but  they 
are  not  before  this  court  Dancy  v.  Ratllff, 
77  South.  688. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial.  Tbe  Judgment  of  the 
circuit  court  Is  affirmed. 

Affirmed. 

McCLELIiAN,  MAYFIELD,  and  THOMAS, 
JJ.,  concur. 


Kx  parte  BUCK.    (6  Div.  770.) 

(Supreme  Court  of  Alabama.    April  2S,  1918. 
Rehearing  Denied  Jane  20,  191S.) 

Certiorari  to  Court  of  Appeals. 

Kin't  oy  F.  B.  Hack  against  t!ie  Bransford 
Mills  of  Kentucky,  In  which  the  Owensboro 
Uankiog  Company  filed  a  claim  to  property  at- 
tached. Tliere  was  a  judgment  of  tne  Court  of 
Appeals  (77  Sooth.  (HO),  reversing  a  judgment 
holding  the  property  subject  to  attachment,  and 
lOaintiff  petitions  for  certiorari.  Writ  denied. 


GstcB  &  Jones,  of  Bessemer,  for  appellant. 
Thomas  T.  Huey,  of  Bessemer,  for  tvpellee. 

THOMAS,  J.  Petition  of  P.  B.  Buck  for  cer- 
tiorari to  ^e  Court  of  Appeals  to  review  and 
revise  the  Judgmoit  of  said  court  rradcred  in 
the  cause  of  Owensboro  BanUng  Co.  v.  E*.  B. 
Buck,  77  South.  940. 

Writ  dotied. 


QUABLB8  ct  al.  r.  KENDBIOE  IfEBCAlT- 

TH^  00.  (2  iMv.  era) 

(Suprwne  Court  of  Alabama.    June  27*  lAlSJ 

Certiorari  to  Court  of  Ajtpeala. 

ActicHi  by  the  Kendrick  Mercantile  Company 
against  W.  W.  Quarles  and  anothor.  Jndnnent 
for  plaintiff  waa  affirmed  by  the  Court  of  Ap- 
peals (79  South.  leO),  and  defendants  petition 
far  certiorarL   Writ  d«ued. 

Ifteaw  ft  Bseae^  of  Selma.  for  vpdlant. 

THOMAS.  J.  Petition  of  W.  W.  Quarles 
al.  for  certiorari  to  the  Court  of  Appeals  to  re- 
view and  revise  the  judgment  of  said  court,  af- 
firming the  appeal  of  W.  W.  Quarles  et  aL  v. 
Kendrick  Mercantiie  Co.,  79  South,  lao.  Writ 
denied. 


EUHN  T.  STATEI.  (7Dlv.K26.) 

(Court  of  Appeals  of  Alabama.   April  9,  191&. 
Behearing  Denied  June  4,  1918^ 

1.  HoiOGiDB  «s9>112(2)  —  SsLr-DsmrBS  — 
Pbovokiro  DiinncuLXT. 

Evidence  that  after  altercation,  defmdant 
having  gone  into  tbe  bouse  and  brou^t  out  a 
gun,  deceased  said  he  Imd  one  of  those  things, 
and  reached  up  to  the  seat  of  his  wagon,  where- 
up<m  defendant  shot,  does  not  entitle  biin  to  In- 
voke the  doctrine  of  self-defense. 

2.  Cbiuinai.  Law  «=^S07(1)— iNsnuonoiia— 

A  BO  UUENTATI VENESS. 

Requested  charges,  being  argnnmitative,  are 
property  refused. 

3.  CanuNAL  Law  «a>829(l)— iHSTBUOiroxs— 
AsQUBSTS  Covcnan. 

Requested  charm,  being  covered  by  dwrgca 
givm,  are  properly  le fused. 

4.  Witnesses  *=»S30(1)  —  iMPEAcmoNT  -- 
Caoss-KxAKiHAnov— LnCRATIOX. 

State's  witness  having  more  than  once  testi- 
fied in  her  cross-examination  that  abe  was  scared 
and  did  not  remember  the  details  of  the  difficulty 
or  exact  location  of  wagon  or  parties,  objection 
was  properly  sustained  to  goesaons  as  to  whe^- 
er  i^pse  of  memory  was  tfae  result  of  frigltL 
6.  OanoNAL  Law  «s:»460— BvioBfOB— Ooit- 
OLUSioN  or  Witness. 

Objection  is  properly  sustained  to  a  question 
calling  for  a  conclusion  which  it  was  the  prov- 
ince of  the  jary  to  draw  from  the  evidence. 

6.  Homicide  «=3l74(2)  —  Bvtdkiicb  —  Ow 
Wads. 

Gun  wads  found  in  tbe  wagmi  or  on  Its  foofr- 
rcst  were  properly  received  as  tending  to  aup- 
port  the  state's  theory  that  deceased  was  in  the 
wagon  when  he  was  shot 

7.  Cbhuhaz.  Law  «=>364(3)— Evidkkcb— Rh3 

Gebtm. 

Declarations  of  defendant  after  he  had  left 
tbe  scene  of  the  homicide  and  gone  into  the 
bouse  were  not  admissible  as  part  of  the  res 
gestK. 

Appeal  from  Circuit  Court,  Calhonn  Coun- 
ty; Hugh  D.  Merrill,  Judg& 


«s»ror  otftu  esBM  see 
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Josepb  H«nr7  Knlm  was  conrleted  «f  mur- 
der, and  ai^teals.  Afflrmed. 

Boss  Blackmon  and  W.  W.  Wblteslde,  boUi 
of  AnnlstOD,  for  appellant  F.  Loyd  Tate, 
Attr.  Oea^  and  David  W.  W.  FaUer,  Aaat 
Att7.  Geo.*  for  the  Statfc 

BROWN,  P.  J.  The  defendant  was  In- 
dicted for  the  murder  of  Robert  Lewis,  was 
tiled  and  convicted  of  murder  In  the  aeoohd 
degree  and  sentenced  to  a  term  of  13  years 
ta  the  penltentiai7  as  a  ponlahment  for  the 
offoise. 

The  homicide  occnrred  on  Sunday  morning 
Iq  Jnne,  1»17,  on  Chestnut  street  in  the  dty 
of  Annlston,  Immediately  In  fr<mt  of  the  de- 
iimdajat'B  residence.  The  decease  waa  at 
tbe  time  cnga^^  in  delivering  ice  to  the  cus- 
tomers  of  the  Polar  Ice  &  Coal  Company,  and 
deftndant  waa  one  of  such  customers, 

I3ie  erldoice  offered  by  the  state  tended 
to  dunr  that  the  d^endant  ^igaged  the  de- 
ceased in  an  aIt«ax!atiOD  with  respect  to  the 
delivery  of  ice  at  the  d^jaadant's  residence, 
resolttDg  In  aboaive  language  used  by  both 
partlea;  Otat  the  defendant  went  into  his 
house,  ^(ocnred  a  gun,  came  back  into  the 
fn»t  yard,  and  shot  the  deceased  as  he  was 
attemptlog  to  drive  away,  the  shot  taking  ef- 
fiect  in  the  baxi.  of  the  deceased's  neck,  one 
of  tba  shot  entering  iba  iplnal  ctmO.  and 
producing  Instant  paralysis  Of  all  parts  of 
tbe  body  below  where  the  shot  entered.  The 
&cts  and  drcnmstanoas  attraidlng  the  dlffl- 
cnlty,  aoc<»dlng  to  the  defendant's  theory, 
are  detailed  by  him,  teetifylng  as  a  witness  In 
his  own  behalf,  and  stated  in  the  bill  of  ex- 
ceptlona,  as  follows : 

"He  was  on  the  porch  when  Lewis  came  up 
with  tbe  ice  wagon.  It  was  close  to  about  7 
o'clock,  early  in  tbe  momiiig,  after  break  fart. 
When  the  wagon  cam©  up,  he  went  oat  and  ask- 
ed him  for  a  nickd's  worth  of  ice.  Lewis  sawed 
the  ice  off.  He  gave  tlie  little  negro  tbe  money, 
and  he  carried  the  ice  around  tbe  house.  That 
he  waa  not  armed  when  he  went  out  ther&  He 
was  In  Us  ahirt  sleeves  and  bareheaded.  When 
the  bo7  came  back  he  gave  Lewis  the  money  and 
the  tongs.  Tlien  he  asked  Lewis  how  it  was  that 
he  misBed  setting  his  ice,  and  fa^d  bim  that  he 
worked  in  the  steel  null,  and  had  to  work  mighty 
bard,  and  that  it  was  hot  work,  and  he  wanted  a 
drink  of  ice  water  when  he  got  home  at  night. 
Lewis  told  him  it  was  a  sort  of  out  of  the  way 
{>lace,  and  he  would  bring  it  if  he  could  get  it 
down  there;  that  there  was  a  field  of  com  be- 
fond  hia  house,  and  his  house  was  the  last  one 
on  the  street.  That  after  he  told  him  that  he 
would  get  there  if  be  could,  he  told  him  be  would 
report  Mm  to  Hr.  Mallory  if  he  didn't  Mr. 
Uallory  Is  the  manager  of  Uie  ice  company.  Boh 
Lewis  waa  driving  a  Polar  Ice  &  Coal  Company 
wtgon.  Lewis  replied  to  Kuhn's  atatement,  that 
he  would  tell  him  what  he  told  his  wife :  'Re- 
port and  be  damned ;  I  don't  give  a  danm  for 
tbe  job.'  That  that  was  the  negro  that  he  shot, 
and  that  he  then  said  to  the  negro.  *Do  you 
mean  to  use  that  kind  of  language  to  my  wife?* 
and  Lewis  said.  Tea;  and  I  can  use  the  same 
damn  language  to  you.*  That  the  negro  then 
twHi^t  up  the  tongs  and  followed  him  to  the 
sidewalk.  That  he  ran  in  the  bouse  and  got  bis 
gun.  Whoi  he  returned  with  the  gun  the  o»- 
gro  was  standiBg  on  tke  afdewatt  la  front  of  the 


house.  That  there  was  no  obsCmction,  and  ]}e 
could  have  shot  him  thai,  but  he  didn't  want  to. 
That  when  he  came  out  with  the  gun  the  negro 
said:  *I  ain't  scared.  I  have  got  one  of  them 
damn  things  myself.  I  got  a  damn  gun  mysdt* 
The  negro  then  readied  up  in  front  seat  of  tbe 
wagon ;  that  he  didn't  givo  the  nagro  a  chance 
to  shoot  him." 

One  €l  deCmdant'B  witnesses,  bla  stepson, 
BoUlns,  acQording  to  the  bill  of  exceptions, 
teatieed: 

"He  heard  Hr.  Euhu  say  to  Bob  Lewis:  'I 
haven't  got  my  ice  for  a  few  days.  I  wish  you 
would  continue  to  bring  It.  I  work  in  the  steel 
plants  and  it  is  hot  work,  and  X  want  a  cooi 
drink  when  I  come  home  at  night.'  Bob  Lewis 
said:  'This  Is  a  kind  of  out  the  way  place, 
and  I  will  get  It  here  whenever  I  can.'  Mr. 
Kuhu  then  said:  1  want  to  get  my  ice.  If  you 
can't  bring  it  down  here  I  will  have  to  report  it' 
Bob  Lewis  ssid:  'I  say  to  you  as  I  did  to  your 
wife.  Report  and  b«  damned.  I  don't  give  a 
damn  for  the  job  anyhow.*  That  he  heard  It, 
and  was  veir  certain  that  was  what  Bob  Lewis 
said  to  Hr.  Eulm.  That  Mr.  Euhn  then  said  to 
Bob  Lewis.  *Do  you  mean  to  say  that  you  used 
those  words  to  my  wife?*  Bob  Lewis  replied. 
Tea;  and  I  say  the  same  damn  words  to  you.' 
Hut  tbe  n(«ro  then  threw  up  bis  ice  tongs  and 
started  at  Mr.  Knhn.  Hr.  Kuhn  started  toward 
tbe  house,  and  went  into  the  house,  and  came  out 
with  his  gun.  That  when  iSt.  Euhn  came  out  of 
tbe  house  the  n«no  was  standing  on  the  edge  of 
the  sidewalk.  'Hiat  when  Mr.  Euhn  came  out 
of  the  house  with  bis  gun.  Bob  Lewis  said:  'I 
don't  give  a  damn  for  your  gun.  I  have  got  one 
here  myself.'  That  he  then  went  toward  the 
wagon,  threw  the  tongs  over  in  the  wagcm,  and 
reached  under  tbe  seat  for  sometfaing.  That  he, 
of  course,  could  not  see  under  the  seat,  and  that 
he  did  not  know  whether  he  bad  a  pistol  there  or 
not.  Mr.  Euhn  was  on  the  steps  St  tbe  time. 
That  he  thinks  there  are  four  steps,  and  that  he 
was  standing  right  about  tbe  bottom  of  the  steps. 
His  stepfather  shot  tbe  negro.  That  be  reached 
under  the  seat  for  BMnething.  The  negro  pulled 
tbe  wagon  immediatdy  when  Che  gun 

[1]  There  was  no  evldenee  men  tftTorable 
to  the  defendant  than  that  quoted  abore.  and 
on  thla  evUence  he  waa  not  entitled  to  invoke 
the  doctrine  <a  adf-dtfraiae.  Watfclna  r. 
Stat^  89  Ala.  82,  8  South.  184;  Tbonas  T. 
State,  18  Ala.  App.  BO,  68  South.  81A;  Brew- 
er T.  SUte.  leo  Ala.  66^  49  South.  836;  Camp- 
bell T.  State.  186  Ala.  17,  64  South.  320; 
Beese  t.  State,  185  Ala.  IS,  83  South.  672.  • 

[2.  S]  Charges  1  and  4  wf re  properly  refus- 
ed because  they  were  argumentative  and  the 
propoaittms  of  law  sought  to  be  stated  there- 
in were  given  to  the  Jury  In  (diarges  1,  2, 
4,  and  7. 

All  of  the  other  charges  exc^t  charge  12 
r^te  to  the  doctrine  of  self-defense,  and 
were  pr<^rly  refused  for  the  reason  above 
stated. 

Charge  12  was  covered  by  the  charges  giv- 
ea,  and  also  by  the  oral  charge  of  the  court 

[4]  The  state's  witness  Mrs.  Tlbbett  testi- 
fied more  than  once  during  her  cross-exam- 
ination that  she  was  scared  and  did  not  re- 
member the  details  of  the  difficulty,  nor  the 
exact  location  of  the  wagon  or  the  situation 
of  the  parties  at  tbe  time  defendant  fired  tbe 
shot,  and  the  objections  of  the  soUdtor  to  the 
Qoeetlona  ellcklng  testimony  as  to  whether 
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or  not  the  lapae  of  memory  was  the  result 
of  fright  were  properly  sutalned^  It  was 
flie'  proTlnce  of  the  Jury  to  welg^  bear  teatl- 
mony  In  the  light  of  the  clrcamstaiK»e.  Den- 
nis T.  States  75  South.  707. 

[1]  nie  qwstlai  propounded  to  Qm  witness 
Melntyre'on  croBs-aaminatloa  by  defend- 
ant^B  oonnsel,  to  whl<di  the  court  sustained 
an  objection,  called  tor  a  ctmcluslon  which 
It  was  tba  provtnoe  of  the  jury  to  draw  frtmi 
ttie  erldenoe  and  the  objection  was  prop^ly 
sustained.   Dennis  t.  State,  supra. 

[t]  The  gnu  wads  found  in  the  wagon  or 
on  the  footrest  ct  the  drivm  had  snne  tend- 
ency to  sun>ort  the  stote^s  themy  that  the 
deceased  was  In  the  wagon  when  he  was 
shot,  and  they  wwe  properly  received  In  erl- 
dence.  MltdieU  t.  State,  M  Ala.  68, 10  Sooth. 
618;  Walker  t.  State,  ISO  Ala.  68,  86  South. 
1011;  Underfalll's  Gt.  Ev.  S  47. 

[7]  The  dedaraOons  of  the  defendant  after 
he  had  left  the  aeeae  of  Qie  homicide  and 
gone  Into  the  house  were  not  admissible  as 
a  part  of  the  res  gestse.  Hickman  t.  Btate^ 
12  Ala.  App.  22,  67  South.  775. 

We  find  no  reTerslble  error  in  the  record, 
and  the  Judgment  la  affirmed. 

Affirmed. 


BAREFIELD  v.  STATE.    (4  Div.  656.) 
(Ooart     Appeals  of  Alabama.   June  29,  1918.) 

1.  CoNemrcnoNAi.  Law  ^=>68(4)— Taxation 

— POWKBS  or  JUDICIABT. 

The  power  of  taxation  by  the  state  Is  leeis- 
latiTe,  and  canoot  be  contrMled  by  the  Judici- 
ary, except  aa  provided  by  Coast.  1901,  i  211, 
reqoirlDg  taxes  on  proiierty  to  be  assessed  in 
proportion  to  the  value  of  the  property. 

2.  Licenses  ^>7(7>— Taxation  AccoBOiira  to 
Val0B-~Pbiviij:qb  Tax. 

Since  property  is  not  the  only  subject  of  tax- 
ati<a^  Ccnst  1901,  |  211.  requiring  all  taxes 
on  property  to  be  assessed  lu  exact  proportitm 
to  toe  Tftlne  of  the  property,  does  not  apply  to 
PTivile^e  taxes  or  taxes  on  occupations  and 
trandiises^ 

3.  Animals  *=»4  —  Ligensb  —  Doo  Tax  — 
Value. 

Acta  1916,  p.  699, 1  6,  imposing  a  flat  tax  on 
docs,  regardless  of  value,  is  not  in  violatioD  of 
Const.  1901,  I  211,  requiring  all  taxes  on  prop- 
erty to  be  assessed  in  proportitu  to  the  value 
of  the  property  since  it  is  a  tax  upMi  the  priv- 
ilege of  keying  a  dog. 

4.  Animau  «=s>2— Dogs— Biqhts  of  Ownbb- 

SHIP. 

Tlie  owner  of  a  dog  has  a  property  right 
therein,  which  will  sustain  an  action  for  its 
wrongful  des^ction  or  injury. 

Appeal  from  Circuit  Court,  Dale  County; 
J.  S.  Williams,  Judge. 

W.  D.  Barefleld  was  convicted  of  falling 
to  list  a  dog  for  taxation,  and  he  appeals. 
Affirmed. 

T.  H.  Eiqty,  of  Do  than,  for  app^ant  F. 
Loyd  Tate,  Atty.  Qen^  and  Bmmett  S.  Thlg- 
pen,  Asst.  Atty.  Gen.,  for  the  State. 

BROWN,  P.  J.  The  defendant  was  con- 
victed Oft  the  ofTense  denounced  by  section  6 


of  the  act  approved  September  IS;  1916.  pmge 
599,  Acto  1916.  Secttoo  1  of  this  act  re- 
quires the  listing  of  dogs  for  taxatltm  by  tbe 
owner  or  tax  assessor  without  valuation  be- 
ing affixed,  and  secUoa  2  provides: 

"The  owner  of  every  male  dog  over  four 
monUis  of  age  shall  pay  a  license  or  privileire 
tax  thereon  of  one  dollar,  and  of  every  female 
dc^'  over  four  months  of  age  '*one  dollar.  The 
first  assessment  under  this  act  shall  be  made 
in  the  year  1916,  between  the  first  day  of  Octo- 
be^  and  the  31st  day  of  December.  Said  license 
or  iMivilege  tax  shall  be  due  and  collectible  as 
other  taxes  and  ccdlected  by  the  tax  collector 
and  paid  to  the  county  treasurer,  or  the  cus- 
todian of  State  or  county  fmids.  The  trea sorer 
or  custodian  of  said  funds  shall  keep  aach  li- 
cense or  privUeoe  tax  on  dogs  separate  trom 
other  funds,  l^e  amount  collected  by  said  li- 
cense or  privilege  tax  tm  dogs  shall  be  ased 
to  indemnify  losses  by  the  liuling  or  injuiing 
of  sbeeo  or  other  live  sto<^  by  don,  as  herein 
provided:  Provided  that  this  act  null  not  ap- 
ply to  dogs  in  municipal  oorporatlona  whid 
Impose  tag  tax  of  at  least  Mie  dtdlar  per  head 
on  snch  dogs.** 

Section  8  of  the  act  proyldea  the  m^bod 
of  proving  claims  ft>r  damages  or  injury  to 
stock  by  dogs,  and  autborlzes  the  court  of 
county  commissioners  or  like  boards  o£  tbe 
counties  to  direct  payment  at  sucb  Injatr  or 
damage  out  of  the  fund  created  by  the  li- 
cense tax  levied  by  tiie  act,  and  section  9 
provides  that  any  perstm  who  dialt  keep  or 
harbor  a  dog  on  his  premises  or  dsewtierei, 
and  who  falls  or  refuses  to  pay  the  liceaae 
or  privilege  tax  thercfm  when  due,  shall  be 
fined  not  exceeding  fS  for  sudi  offense,  ^nie 
sole  contaitl<m  of  the  appellant  hen  la  tbat 
tbe  tox  levied  by  this  act  Is  a  prcq>er^  tax, 
and  that  the  act  is  violative  of  secticm  211 
of  the  Const! tutloQ,  providing  that: 

"All  taxes  levied  on  property  in  this  state 
shall  be  assessed  in  exact  proportion  to  the 
value  of  sudi  propwtT." 

[1-t]  It  Is  well  settled  that  the  power  of 
the  state  to  tax,  so  fiir  as  it  Is  not  restrained 
by  tbe  GonstltntLaD,  la  a  legislative  power, 
and  cannot  be  oraitrolled  by  the  Judiciary; 
that  tbe  quoted  section  is  a  limitation  on  the 
power  of  tbe  Legislature,  and  relates  to  di- 
rect tax  (Hk  property,  and  that  property  is 
not  the  only  subject  of  taxation  in  this  state 
(Phoenix  Carpet  Co.  v.  State,  118  Ala.  143, 
22  South.  627,  72  Am.  St  Rep.  143),  but  this 
section  has  no  reference  to  privilege  taxes 
for  the  exercise  of  privileges,  occupations, 
and  franchises  (Goldsmith  v.  Huntsvllle,  120 
Ala.  182,  24  South.  509;  of  Montgranery, 
In  re  Know,  64  Ala.  463 ;  W.  U.  Tel.  Co.  t. 
State  Board,  80  Ala.  273,  60  Am.  Bep.  99; 
Anniston  v.  Southern  Railway,  112  Ala.  657, 
20  South.  916;  Capitol  Co.  v.  Board  M<mt- 
gomery  C3ounty,  117  Ala.  303,  28  Sooth.  VTOt. 

in  The  tax  here  is  not  levied  on  the  prop- 
erty, tmt  is  levied  against  the  owuer  of  the 
dog  as  a  license  or  privilege  tax.  This  fact 
differentiates  this  statute  from  the  one  con- 
sidered and  condemned  In  Smith  v.  Court  of 
County  Commlsslonera,  117  Ala.  196,  23 
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South.  1^  Tike  act  thne  oonslflered  provid- 
ed, "There  Is  hecAj  tefled  a  Qiedflc  tax  for 
the  boieflt  of  public  road*,  opon  tbe  follow- 
ing described  iffoperty,  to  wit,"  eta,  so  tbe 
QQestlon  is,  Can  the  Leglalatare  tax  the 
privilege  of  owning  and  keeping  a  dog? 

[4]  It  Is  well  settled  that  thB  avmet  of  a 
dog  has  a  property  right  therein  which,  will 
Histaln  an  action  for  Its  wrongful  destruc- 
tion or  Injury,  and  the  statutes  of  this  state 
nake  It  a  sabject  of  larceny.  Code  1907,  f 
T325;  Minor  t.  Ccdeman,  74  South.  841. 

"All  rights  of  property  are  held  subject  to 
mdi  reasonable  control  and  regulation  of  the 
mode  of  keeping  and  use  as  the  Legislature, 
under  tbe  poiiee  power  vested  in  than  by  tbe 
Grastitution  «t  ue  commonwealth  may  tbink 
aeeessarr  for  the  preventing  of  injuries  to  the 
rif^its  of  others  and  the  security  of  tbe  public 
haHth  and  welfare.  In  the  exercise  of  this  pow- 
er, tbe  liegislatore  may  not  only  provide  that 
certain  kinds  of  property  (d&er  absolutely  or 
when  bdd  in  sucfa  manner  or  under  such  circum- 
ftaaces  as  to  be  injurious,  dangerous  or  noxious) 
tuy  be  seized  and  confiscated  upon  legal  pro- 
cess after  notice  and  hearing,  but  may  also,  when 
necessary  to  insure  the  public  safety,  authorize 
tliem  to  be  summarily  destroyed  by  the  munici- 
pal authorities,  without  i>revioUB  notice  to  tbe 
owner— as  in  the  familiar  cases  of  puUiog  down 
baildinga  to  prevent  the  spreading  of  a  con- 
flagration or  the  impending  fall  of  tbe  build- 
ittgs  themselves,  throwing  overboard  decaying 
or  infected  food,  or  abating  other  nuisances  dan- 
gerous to  health."  Blair  v.  Forehand,  100  Mass. 
m.  97  Am.  Dec  82,  1  Am.  Rep.  94. 

"Tbe  police  power  of  the  state  has  been  ex- 
ercised  to  regukte  and  control  propeety  in  dogs 
(o  a  greater  extent  than  in  any  other  class  of 
domestic  animals,  and  because  of  their  tendency 
to  revwt  to  their  savage  state  and  become  a 
public  nuisance,  it  cannot  be  questioned  that 
tbn  are  properly  subject  to  such  regulataoo, 
altboagh  tte  anwsrities  are  not  always  in  en- 
tire sgreemMit  as  to  the  covras  iriiidk  sudi  ng- 
idation  may  take  and  its  general  efEect  Such 
regulations,  however,  usually  run  in  the  direc- 
tion of  imposing  license  taxes  on  the  keeping  of 
dogs,  and  providing  for  their  summary  destruc- 
tion in  case  sneh  requirement  is  not  complied 
with.  In  this  craneetion,  the  exercise  of  the 
police  power  Is  distinguishable  from  tbe  exer- 
cise  of  the  power  of  taxation  and  the  imposition 
of  a  licrase  tax  on  the  owner  of  dogs  may  be 
iiistained  under  the  former,  although  under  the 
latter  that  might  be  invalid,  because  of  inequal- 
ity, or  la<A  of  uniformity.  1  B.  C.  L.  p.  1127, 
i  71,  and  authorities  there  dted ;  Blair  v.  Fore- 
Band,  supra;  Van  Horn  v.  People,  46  Mich. 
183,  »  N:  W.  246,  41  Am.  Rep.  159;  Hendrie 
T.  Kalthoff,  48  Mich.  306, 12  N.  W.  191 ;  Long- 

rr  T.  Bu<^  83  Mich.  236,  47  N.  W.  234,  10 
R.  A.  43;  Carter  v.  Dowe,  16  Wis.  2M; 
Paxtott  T.  FltasimmonB,  263  111.  855,  97  N.  E. 
675.  39  Ij.  B.  A.  {N.  S.)  15&:  McOlone  v.  Wo- 
mack.  129  Ky.  274,  17  U  R  A,  (N.  S.y855;i 
Carthage  v.  Rhodes,  101  Mo.  175, 14  S.  W.  ISl. 
9  L.  B.  A.  852;  Grinrs  v.  Macon,  lOS  Oa. 
602,  SO  S.  E.  661,  68  Am.  St  Rep.  134;  hQtch- 
ell  V.  Williamo.  27  Ind.  «B:  Hoist  v.  Roe.  89 
Ohio  St  340,  48  Am.  Bep.  4w;  Oooley  oa  Tax- 
ation, 303. 

The  only  anthorlty  dted  by  appellant  to 
sustain  tbe  oontoitlon  that  such  privilege 
may  not  be  taxed  Is  that  of  Mayor  of  Wash- 
ington City  T.  Meigs,  1  McArthnr  (D.  C.)  63, 
29  Am.  Rep.  578,  Involving  the  vaUdlty  of  a 
dty  oidlnanoe  of  tlia  city  of  Waahlngtont 
and  the  qneation  there  considered  was  whetb- 


er  or  not  Congress  bad  emfowed  tbft  power 
upoa  fhtt  ctty  auth(»ltlea  ta  pass  audi  an 
ordinance,  and  not  whether  Oongnaa  Itself 
could  tax  audi  privileges.  We  quote  from 
the  <9lnl0D; 

"We  think  with  the  learned  dafcndsnt.  who 
argued  tbe  case  tor  himself,  that  OuigresB  did 
not  confer  upon  tbe  corporation  the  power  to 
interfere  with  the  rights  of  property  as  recog- 
nised at  tbe  time  of  tbe  cemaoo  ot  the  district. 
We  are  not  called  upon,  nowevw,  to  pass  upon 
tbe  questiwi  of  (he  powers  o£  Congress,  under 
tbe  grant  'to  exercise  exclusive  legislation  in 
all  cases  whatever.* " 

The  action  here  assailed  Is  that  of  tbe 
Legislator^  wbldi  Is  invested  with  full 
plmary  power,  unless  restrained  by  tbe  Con- 
stitution of  the  state.  The  opinion  prevails 
that  the  act  In  question  is  not  subject  to  the 
objections  urged  by  the  appellant  and  that 
the  record  Is  free  from  reversible  error. 

Afllnned. 


lilTTUB  V.  STATE.    («  Dlv.  486.) 
(Court  of  Appeals  of  Alabama.   May  28,  191& 
Rehearing  Denied  June  11,  1918.) 

1.  Wkafons  «=»10-Gaxbtiito  tJNOOnCBALn) 
Pistol— Statutx. 

Acts  1900,  p.  2t^  I  2,  dedaring  it  unlawful 
for  any  person  to  eariy  a  pistol  about  his  pei> 
son  tm  premises  not  hfs  own  or  under  bis  con- 
trol, with  a  proviso  in  favor  of  specific  officers, 
applies  only  to  a  pistol  not  concealed. 

2.  WsAFona  4s»18  —  Oabsting  Oorokalbo 

PiSTOXi— APPBXHKIfOBO  ATTACK. 

The  apprehended  attack  within  Acts  1900, 
p.  258,  I  4,  authorizing  the  showing  in  mitiga- 
tion or  juBtificatitm  of  carrjing  a  concealed  pis- 
tol, of  good  reason  to  apprehend  an  attack,  must 
be  from  a  specific  source  or  person,  and  does 
not  relate  to  ordinary  perils  incident  to  dis- 
charge of  one's  duty. 

Appeal  from  Gircalt  Court,  Jefferson  Coun- 
ty;  J.  C.  B.  Owln,  Judge. 

Carroll  Little  was  convicted  of  carrying 
a  ccmcealed  pistol,  and  appeals.  Affirmed. 

Plnkney  Scott,  of  Beaaemer,  for  appellant. 
F.  Loyd  Tate,  Atty.  Gen.,  for  tlie  State. 

BROWN,  P.  J.  Some  of  the  questions  pre- 
sented In  this  case  were  considered  by  this 
court  in  tbe  case  of  Reese  v.  State,  78  South. 
460,  and  In  Johnson  v.  State,  75  South. 
278,  and  what  was  tJiere  said  wlU  not  here 
be  reiterated. 

[1]  The  undisputed  evidence  shows  that 
the  defendant  carried  a  pistol  concealed  about 
his  person,  hence  the  provlaions  of  section  2 
of  the  act  approved  August  26,  1909  (Acts 
1000,  p.  258)  are  not  applicable  to  this  case. 
Under  the  provisions  of  section  4  of  this 
act,  however,  the  defendant  had  the  right  to 
adduce  evidence  showing  that  at  the  time 
of  the  carrying  of  tbe  pistol,  he  had  good 
reason  to  apprehend  an  attack,  and  the  jury 
were  authorized  to  consldw  such  evidence, 
'In  mitigation  of  the  fine  or  Justification  of 
the  offense."  Maxwell  v.  State^  148  Ala.  67, 
89  South.  882;  Davatpinrt  v.  Stafi^  8S  Ala. 
836.  5  South.  162. 


»rer  otliar  eases  ■■■  same  tople  and  KET-NUMBER  inati  lUr-Numbsred  Dinsls  and  Itkdena 

im  8.  W.  688. 
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It}  niere  was  &  Uke  exertion  In  section 
6421  of  tbe  Gode  of  1907.  whlcb  was  held  to 
hETA  no  reference  to  tbe  ordinary  peril  Incur- 
red by  officers  of  tlie  law  In  tbe  dlBdiarge 
of  tbelr  official  duties,  and  wbUe  this  con- 
struction of  tbe  statute  seems  to  have  been 
Influenced  ^y  tbe  consideration  tbat  an  officer 
of  tbe  law  wbo  carries  arms  openly  In  the 
dlscbarge  of  bis  official  duties  la  not  the  sob- 
Ject  of  public  ridicule  and  condemnation — a 
consideration  not  now  applicable  to  tbe  carry- 
ing of  a  pistol  by  an  officer  not  named  In  tbe 
exc^lon  embodied  In  section  2  of  tbe  act — 
tbe  legislative  Intent  is  manifest  to  place  a 
greater  restriction  on  the  right  to  carry  tbe 
particular  dass  of  firearms  which  has  been 
tbe  instrument  of  so  much  useless  bloodshed, 
and  as  far  as  possible  to  suppress  ^e  evil 
practice  of  carrying  such  arms  by  epedflcally 
enumerating  the  officers  enUtied  to  tbe  braefit 
of  the  exception  contained  in  section  2  of 
the  act  The  leglslatlre  Intent  is  further 
manifested  to  exclude  all  others,  and  what 
was  said  by  tbe  Supreme  Court  In  Reach's 
Case  Is  applicable  to  tbe  exception  embodied 
In  section  4  of  tbe  act: 

"^is  exception  was  Ingrafted  upon  It  ont  of 
regard  for  and  in  recc^ition  of  a  general  pub- 
lic pr^odice  against  and  ccmdemnation  of  the 
practice  of  private  dtiieofl  golor  dangeroasly 
armed  in  connection  with  the  right  to  prepare 
for  self-defense  and  was  intended  to  conserve 
this  right  and  at  tbe  same  time  save  the  dtisen 
whose  life  was  in  danger  from  incurring  pubUe 
ridicule  and  condemnation  by  allowing  him  to 
carry  weapons  concealed  and  thus  be  ready  to 
defend  himself  withoat  offending  public  senti- 
ment" Reach's  Case,  94  Ala.  llfi.  11  Soath. 
414;  Shorter  v.  State,  6B  Ala.  129;  Btroud 
V.  State,  &S  Ala.  77. 

The  attack  apprehended'  and  threatoied 
within  tbe  purview  ct  the  statute  must  be 
from  a  spedflc  source  or  person.  The  prof- 
fered evidence,  to  whldi  objection  was  sus- 
tained, was  not  sufficient  to  bring  the  case 
within  this  exception. 

Tlie  ovdlnary  perils  inddent  to  the  dis- 
charge of  one's  duty,  whether  he  be  an  oflScer 
or  a  private  dtlsen,  cannot  be  induded  with- 
in this  exception  wlQrout  destroying  the  be- 
neficent purpose  of  the  statutes  There  la  a 
class  of  arms  not  interdicted,  and  although 
more  burdensome  to  carry  are  as  effective 
to  the  end  of  guarding  against  such  perils 
as  the  pistol,  and  it  Is  the  duty  of  the  dtlsen, 
under  such  drcumstances,  if  he  antldpates 
trouble  from  such  source,  to  select  for  de- 
f^islve  purposes  arms  not  prohibited  by  law 
to  be  carried. 

We  find  no  error  In  the  record. 

Affirmed. 


UTTLB  V.  STATE.   («  Dir.  484.) 
(Oourt  of  Appeals  of  Alabama.  June  11,  1918.) 

Appeal  from  Circuit  Court,  Jefferson  County; 
J.  C.  B.  Gwin,  Judge. 

Defendant  Carroll  little  waa  convicted  Ux 
carrying  a  concealed  piBtoI.  and  from  the  judg- 
ment he  ^peals.  Amrmed. 


Pinkney  Scot^  of  Bessemer,  for  appdlaat. 
F.  Loyd  Tate,  Atty.  Gen.,  for  the  State. 

SAMFORD,  J.  Tbe  jadgment  is  affirmed,  up- 
Ml  authority  of  Carroll  UtOe  v.  States  79 
South.  897,  praaent  ttna,  by  BarowUf  P.  J. 

Affirmed. 


OOWABT  T.  STATE.    (3  Div.  285.) 

(Court  of  Appeals  of  Alabama.    Jan.  22,  1918. 
Rehearing  Denied  Feb.  26.  1918. '  Final 
Judgment  May  14,  1918.) 

Appeal  from  City  Oooxt  of  Montgomeiy : 
A.  H.  Alston,  Judge. 

Lee  Cowart  was  convicted  of  embeezlemmt, 
and  appeals.  Reversed  and  remanded,  un- 
der mandate  ttma  BupraneOinrt.  78  Sooth. 
879. 

B.  y.  Evans,  of  Birmingham,  for  appellant 
W.  Lh  Hartin«  Atty.  Gen.,  and  Harwell  G. 
Davis,  Aast  Atty.  Gol,  for  the  State. 

BROWN,  P.  J.  nie  Supreme  Court  tm  re- 
view affirms  this  court  on  all  propositions 
announced  In  the  opinion  of  June  5,  1917 
(Cowart  V.  Stat^  16  South.  711),  aside  from 
the  h(Adlng  that  tbe  third  exception  to  the 
oral  dmrge  of  the  court  was  not  properly  re- 
served err  South.  84^.  The  Indgtnent  of  af- 
firmance for  that  reason  was  reversed,  with 
dlrectltms  to  consider  the  merit  of  that  ex- 
ceptlMi.  The  mcejfOoD.  Is  to  the  following 
excerpt  from  the  ex  mero  motn  diazse  of 
the  court: 

"When  he  drew  that  money  out  of  the  bank, 
then  it  was  his  duty  not  to  have  appropriated 
it  to  his  own  us^  but  it  became  his  du^  to  place 
that  money  where  it  bdcmged,  wbidi  was  in  tbe 
treasury  of  the  State.  Now  yon  recall  the  ev- 
idence wbiefa  has  been  <rffered  with  reference  to 
the  deposits  made  by  bim  in  the  state  treasury, 
with  the  auditor,  and  failing  to  do  that,  he  then 
used  knowlogly  money  that  belonged  to  the 
state,  and  under  that  he  would  be  guilty." 

Preceding  this  utterance^  the  court  stated 
to  the  Jury  In  the  oral  charge,  anKmff  other 

things: 

"This  defendant  enters  a  plea  of  not  guUt; 
under  each  and  everj  one  of  these  coonta,  and 
in  addltioa  to  the  ^ea  of  not  guilty  the  law 
presumes  bim,  as  It  does  eray  odier  defoidant 
tbat  comes  into  court  to  answer  to  any  Indict- 
ment preferred  against  him.  innocent,  and  that 
presumption  oC  innoomce  places  upon  the  state 
the  bnidsn  ot  proving  to  you,  beyond  a  reason- 
able doubt,  tbat  the  defendant  U  guilty  under 
some  of  these  counts,  if  not  all  of  them.  No 
defendant  that  comes  into  court  need  ever  have 
<Kie  word  to  say  with  reference  to  his  innocoice, 
eataUishing  bis  innocence,  until  the  state  hu 
first  made  out  a  case  against  him.  The  indict- 
ment is  read,  he  pleads  not  guilty,  and  there 
.be  may  stop  until  tbe  state  has  made  out  a 
prima  facie  case ;  then  it  becomes  necenary  for 
him  to  offer  evidence  that  would  rebut  the  prima 
facie  case  which  has  been  made.  Now  let  us  see 
what  would  be  the  prima  Cade  case,  in  tbe  cfli*^ 
at  bar,  that  the  deifandant  would  have  to  offer 
evidence  to  rebut  it  In  the  first  place,  the 
state  must  prove  to  you,  beyond  a  reasonable 
doubt,  that  the  defendant,  Lee  Cowart,  knowin|^ 
ly  converted  money  that  belonged  to  the  state  to 
bis  own  use.  •  •  • 

"Now,  I  diarge  you,  tbat  although  you  may 
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find  that  there  wu  notUiiK  In  the  law  that 
faas  been  read  to  joa  that  aathoriied  Cowart  to 
»Uect  nuxaey  betooginc  to  the  state,  and  that' 
was  aot  (we  <tf  dte  dntiee  wecifted  bj  that  aee- 
tion,  jet  it  he  received  money  that  belonsed  to 
the  state  he  then  became  what  the  law  terma 
a  bailee,  that  he  held  that  ntone^  for  the  etate, 
and  if  be  oonnrted  it  tiuo*  altMogh  bavinc  no 
authtni^  as  set  ant  in  tiw  law  that  created  tlie 
office  of  immigration  as«it  or  commiBBioDer 
tfiat  he  held,  aiid  he  then  osed  it,  he  would  be 
piiltr.  If  he  permitted  anotiier  to  un  it,  know^ 
iDf  that  It  waa  the  state's  moneTi  why,  he 
would  be  gnilty.  Now,  the  law  doea  not  place 
upon  the  state  the  burden  of  {Moving  to  you  be- 
yond all  doubt  that  this  defendant  niew  tbat  it 
was  the  state's  numey  at  the  time  that  he  used 
it  The  law  never  reqnirea  that  hl^  degree  of 
fm^  in  any  case,  no  matter  if  it  Is  a  charge 
of  the  hi^eat  magnitude  known  to  thh  law. 
Th^  law  Bays  it  must  be  beyond  a  reasonable 
doubt,  because  it  is  well  known,  recoffniaed  by 
the  law.  that  everytliing  that  'ia  dependent  upon 
human  teetimony  is  aosceptible  of  some  doubt 
It  may  be  a  fanciful  doobt,  it  may  be  a  tangible 
doabt,  it  may  be  something  that  goes  out  into 
the  realms  ta  qteculation,  so  the  law,  recofnita- 
ioc  that;  saw  that  it  was  necessary  to  fix  a 
nue  to  ttiabla  Jorors  to  measure  the  testimony, 
and  by  a  measure  of  testimony  to  mable  them 
to  reach  a  condusion,  and  that  was  a  reason- 
able doobt,  which  is  a  doubt  tbat  grows  up  oat 
of  the  evidence  Itself^  that  it  Is  an  acteal  doubt, 
that  it  is  a  tangible  doabt,  and  that  It  addresses 
itself  to  your  reason,  appeals  to  yon  as  reason- 
able men.  When  yon  have  readied  your  cod- 
closion  by  that  measure  of  proof,  then  you  have 
reached  it  by  the  measure  ot  proof  that  the  law 
says  is  suflScient,  and  that  the  law  says  would 
require  a  verdict  of  guilty  at  your  hands  as  inv- 
perativdy  aa  it  would  one  of  not  guilty  if  you 
failed  to  have  that  measure  of  proof." 

After  referring  to  the  fact  that  the  court 
reqalre4  the  state  to  elect  on  which  ooonts 
It  would       for  a  cmvlGtloii,  the  dia^  pr^- 

CMds: 

'"n»e  court  held  that  they  elect  which  count 
tbn  relied  upon,  tbat  items  in  that  indictmmt 
etauaeed  time,  and  these  checks  are  the  ones 
relied  uptm.  So  it  then  becomes  necessary  for 
the  state  to  convince  you  beyond  a  reasonable 
doubt  that  these  checks  represent  money  tbat  be- 
t«igcd  to  the  state ;  that  Oowart,  knowing  tbat 
fact,  converted  the  money  to  his  own  use,  al- 
though there  was  no  criminal  Intentioo  at  the 
time  that  he  did  It,  knowing  it  to  be  the  state's 
numey  and  converted  it  knowingly  to  his  own 
use  would  constitute  the  crime,  establish  the 
charges  preferred  against  him  in  seven  of  these 
countsi  Now,  there  are  some  indorsements  on 
the  back  of  theee  checks,  and  It  was  shown  tbat 
the  money  was  drawn  from  the  banks  where 
Cowart  had  deposited  them,  he  drew  it  It  is 
true  tbat  when  one  takes  money  and  deposits 
ia  the  bank  to  Us  own  name  he  does  establifA 
there  the  relation  of  debtor  and  creditor  between 
himself  and  the  banlL'* 

In  this  connection  fbllows  the  excerpt  to 
whldi  the  third  CTception  is  reserved.  It 
is  well  settled  that  the  part  of  the,  coort'a 
general  cbtuge^  to  the  J1117  to  which  an  «z- 
cqitUm  is  reserved  must  be  oonstrued  and 
read  in  connectloti  with  the  other  part  of  the 
diarge.  The  diarge  must  be  considered  as 
a  wholes  and  eacb  sentence  z«ad  In  the  light 
of  the  context  Winter  t.  State,  182  Ala.  HZ, 
n  South,  tit;  Mobile  XAgbt  &  RaHroad  Go. 
r.  Walsh,  140  Ala.  295,  40  South.  660;  Ucey 
T.  8t»te,  18  Ala.  App.  S12,  68  Sontb.  70S; 
?mtt  Oonaolldated  Goal  Ca  t.  Morton.  14 


STATE  80d 

Ala.  App.  194,  68  Sooth.  1016 ;  Fuller  r.  State. 
76  South.  879.  In  the  oate  at  Winter  t.  State, 
supra,  the  deCnidant  was  Indicted  tot  selling 
or  giving  away  sj^tnoos,  vinous,  or  malt 
liquors  within  Ave  miles  ot  the  Met'  odlst 
church  house  located  in  the  town  of  C^ter, 
in  Cherokee  connty.  Ala.  The  court  In  that 
case  in  the  ex  mero  motu  <dkarge  stated  to 
the  Jbvy: 

"That  If  the  Jury  believed  from  the  evidence 
beyond  a  reaBonable  doubt  that  defendant  knew 
that  Angle  wanted  whisky  st  tbe  time,  and  that 
Angle  got  the  whisky,  as  testi^ed  to  by  witness- 
ea,  and  defendant  afterwards  found  tbiu  out,  it 
would  made  no  difference  that  defendant  ac- 
c^ted  the  60  cents  for  the  whisky  afterwards. 
If  they  should  find  tbat  the  defmdant  had  the 
whisky  in  hia  eontrcrf  at  the  time  Angle  got  1^ 
in  tbat  event  the  M&odaat  would  be  gnUty." 

An  exception  was  reserved  to  this  portion 
of  the  court's  ex.  mero  motu  dharge,  and  dis- 
posing of  the  qoestlrai  the  Supreme  Oonrt, 
speaking  by  McCAellan,  O.  3.,  said: 

"That  part  <d  the  conrfa  general  charge  to 
tbe  jury  to  which  an  exceptioa  was  rtserred  Is 
confused,  and,  standing  by  itself,  might  pos- 
sibly have  been  construed  by  the  jury  into  a 
meaning  involving  an  unsound  statement  of 
law,  nnfavcvahle  to  the  def«idant;  when  it  is 
taken  In  connection  with  its  context,  the  parts 
which  precede  and  followed  it  and  in  connection 
with  which  it  was  given,  it  seems  dear  that  the 
law  was  properly  stated,  and  that  no  room  was 
Mt  for  a  oonatrnetlon  by  the  jury  of  a  particu- 
lar part  which  would  have  rendered  it  err(Hieous 
and  prejudicial,  and,  as  baa  been  often  declared 
by  this  court,  the  general  charge  given  ex  mero 
motu  by  the  court  is  to  be  considered  as  a  whole, 
and  each  sentence  read  in  .the  light  ot  its  con- 
text in  construing  and  paasing  upon  any  par* 
ticular  part  of  it** 

In  the  case  ot  MobUe  Ught  A  B.  K.  Co.  r. 

Walsh,  supra,  the  court  said: 

"As  to  the  next  portion  of  the  charge  ex- 
cepted to,  if  conceded  to  be  aubjeet  to  criticism 
standing  alone,  the  error,  if  one,  was  -corrected 
by  what  was  subsequently  said  by  the  court  in 
its  oral  charge  to  the  jury,  in  which  it  was  dis- 
tinctly and  properly  stated  that  the  Question 
whether  there  was  an  invitation  to  alight  trom. 
tbe  car  was  one  for  the  jnry." 

In  the  oral  charge,  the  court  dealt  only 
with  the  elements  of  the  c^ense  dmounced 
by  section  6838  of  the  Code,  and  as  pertinent 
to  the  charge  laid  in  the  first  count  of  the 
indictment  The  excerpt  from  tbe  oral 
charge  of  the  court  embodied  In  the  exception 
Is  <aearly  dealing  with  this  offense,  to  wit,  that 
,  the  defendant  knowingly  converted  to  his 
own  Xiao,  or  permitted  another  to  use,  money 
paid  Into  his  office  or  received  by  him  in  his 
official  capacity,  and  vrhm  thla  excerpt  Is 
read  In  the  light  of  what  preceded  it,  this 
portion  of  the  charge  is  not  affected  with  re- 
versible error.  Code  1907,  {  6888. 

The  fact  that  the  court  failed  to  chai^  on 
the  offense  doiounced  by  section  6831,  or  In 
another  portion  of  the  charge  to  which  no 
exception  was  reserved,  erroneously  applied 
section  6838  to  connts  of  tbe  indlctmrat 
charging  the  offense  draoanced  by  section 
68^.  cannot  avail  to  reverse  on  tbe  exception 
to  a  portion  ot  tlM  diarge  that  is  not  affected 
with  error.    McPherscm  r.  State  (Sup.)  78 
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SoQtil.  88T;  B.  R.,  L,  ft  P.  Go.  t.  Friedman, 
187  Ala.  S70,  65  Sooth.  041;  Cowart  T.  State. 
76  SoaCb.  711;  Bz  parte  Cowart  77  South. 
349.  The  mie  aaiMnmced  In  tSuae  caaea  re- 
qnlrra  the  exceptor  to  d^lnttely  p<rtnt  out  tfae 
portion  of  the  courfe  oral  <^rge  by  which  he 
deenu  htmaelf  aggTlered,  with  audi  certainty 
Oiat  It  may  be  readily  Identtfled,  no^  mily 
that  the  reviewing  court  may  know  what  to 
review,  hut  that  the  trial  court  may  have  an 
onxntrmlty  to  reocmslder.  modify,  or  eztflabi 
the  charge  to  the  jury,  and  thonby  avert 
prejudicial  error.  M^Pherson  t.'  Static  an- 
pra;  City  Onmdl  t.  Gilmer,  88  Ala.  116,  70 
Am.  Dec.  662. 

To  nistaln  aKMllanf  8  oontentloa  ttuA  the 
ezceptioo  In  question  recjulies  a  review  of 
every  other  utterance  of  the  trial  conrt,  «nd 
If  error  appears  In  any  pOTtbm  of  the  diargv, 
he  l8  entitled  to  a  revwsal,  would  deaiiy  be 
a  depertnre  from  the  eetabUabed  practice,  and 
establlah  a  preeedmt  that  would  InvUe  de- 
'  ception  'of  trial  courts,  and  one  that  would 
be  fraught  with  dangerous  ctmsequenoes.  If 
such  practice  should  be  sanctioned  or  estab- 
lished, no  lawyer  of  ability  would  erer  re- 
serve an  exertion  to  the  portion  ot  the 
charge  that  was  laid  In  errtn-,  for  fear  the 
trial  court  might  modify  or  correct  the  error 
and  thereby  deprive  him  of  a  reversal  If  the 
verdict  of  the  jury  was  adverse  to  the  Inter- 
est of  bl8  client  and  he  appealed. 

Appellant  was  represented  by  able  counsel 
with  long  and  varied  experience  at  the  bar, 
who  In  taking  the  bill  of  ^ceptlons  cut  the 
pattern  by  which  the  case  was  to  be  reviewed, 
and  when  the  case  thus  presented  Is  tested  by 
the  rules  of  law  applicable^  we  find  noth- 
ing to  warrant  a  reversaL 

Affirmed. 

PER  OURIAM.  Reversed  and  remanded 
oDdw  mandate  from  the  Supr^e  Court  78 
South.  879. 


ODBN-ELLIOTTT  LUMBER  CO.  v.  LOUIS- 
VILLE ft  N.  R.  CO.  (6  Div.  189.) 

(Court  of  Appeals  of  Alabama.   Dec.  18,  1817. 
Reheormg  Denied  Feb.  6,  19ia) 

1.  Oabuxbs  «ss>79  —  Oabbuoi  or  Goods  •— 
Route. 

In  absence  of  spedal  contract,  obligation  of 
carrier  of  goods  is  to  transport  uiem  by  usual 
and  customary  route  proposed  by  him  to  pub- 
lic, without  any  qnaecessary  deviation. 

2.  Cabbiebs  ^»79 — Cabbiaob  of  Goods— Dx- 

KJtCT  TbAKSIT  to  DESTIHATIOK. 
Prima  fade  direct  transit  by  carrier  to  des- 
tination indicated  by  biU  of  lading  Is  intraded 
by  shipper  and  carrier. 

3.  Cabbiebs  «»11&— Oabbiage  or  FBiroHT— 
Damaobs  raoH  Diviatioh. 

Where  railroad  failed  In  dnty  to  transport 
lumber  to  destination  by  moat  direct  route,  ship- 
per coald  recover  damaeee  aecming  as  pron- 
mata  oonseqaence  of  such  breadi  of  dnty. 


4.  Oaskiess  «bs3>202— CABBtAoa  or  Fbxioht— 
Deviation— Aecovebt  or  Ovebchabob. 
In  view  of  Acts  1909,  p.  210,  |  2,  prohibit- 
ing oarriage  chaise  greater  or  less  than  QwdSed 
in  pabUshed  rates,  shipper  whose  lumber  is  car- 
ried to  destination  by  roundabout,  and  not  by 
most  direct,  route  cannot  recover  diffemce  be- 
tween  lawful  rate  over  roundaboat  route  and 
lower  lawful  rate  oyer  direct  route. 

Appeal  from  City  Court  ot  Birmingham; 

H.  A.  Sharpe,  Jndge. 

Action  by  the  Oden-Elllott  Lomber  Com- 
pany agatost  the  LoolsvlUe  ft  Nashville  Rail- 
road Company.  From  Jndgm^t  tot  defend- 
ant, plalntUf  aiqpeals.  Affirmed. 

Certiorari  denied,  78  South.  989. 

Action  by  the  plaintiff  In  the  court  below 
against  the  defoidant  to  recover  overcharge 
In  frelfi^t  and  for  a  statutory  penalty.  From 
a  Judgment  for  the  def^idant  the  plaintiff 
appeals.  There  were  seven  counts  In  the 
complaint,  the  first  claiming  both  a  penalty 
and  overchai^  tfae  last  the  penalty  alone, 
and  the  others  claiming  for  an  overcharge^ 
The  sixth  was  In  Code  form  for  mon^  re- 
ceived to  the  nae  of  the  appelant.  Issue 
was  Joined  on  a  plea  of  the  general  Issue 
in  short  by  consent,  with  leave  to  give  In  evl- 
dence  any  matter  as  U  the  same  had  been 
specially  pleaded. 

The  following  Is  the  agreed  statement  ot 
facts: 

"l^at  the  defendant  was  during  the  year 
1914,  and  ccmtiDUously  since  that  time,  a  com- 
mon carrier  of  freight  for  hire  and  compenaa- 
tion  in  the  state  of  Alabama,  and  owned  and  op- 
'erated  a  line  of  railroad  from  Talladeg*  Springa, 
Ala.,  to  Calera,  Ala.,  and  a  line  of  railroad 
trom  Calera,  Ala.,  through  Montgomery,  Ala., 
to  Flomat<xu  Ala.,  and  a  line  of  railroad  from 
Flomaton,  Ala.,  to  Selma.  Ala.,  aU  at  which 
lines  are  liereinafter  referred  to  as  'All  L.  & 
N.  Route';  that  the  Soutbem  Railway  during 
said  times  was  a  common  carrier  for  hire  and 
compensation  in  the  state  of  Alabama,  and 
owned  and  operated  a  line  of  railroad  from 
Calera,  Ala.,  to  Selma,  Ala.,  which  line  of  rail- 
road CQDuected  at  Calera,  Ala.,  with  the  said 
line  of  railroad  of  the  defendant  running  from 
Talladega  Springs,  Ala.,  to  Calera,  Ala.;  said 
Louisville  ft  Nashville  line  of  railroad  from  Tal- 
ladega Springs  to  Calera  and  said  Southern  Rail- 
way line  from  Calera  to  Selma  being  hereafter 
referred  to  as  'I*  ft  N. — Southern  Route* :  that 
on,  to  wit,  the  17th  day  of  February,  1914,  the 
plaintiff  delivered  to  the  defendant  at  Talladega 
Spring!^  Ala„  a  certain  car  of  lumber  loaded 
upon  Louisville  ft  Nashville  car  No.  3279,  to  be 
hauled  and  ddivered  by  the  defraidant  to  Dallas 
Lumber  ft  Manufacturing  Company,  at  Selma, 
Ala. ;  that  neither  tiie  plaintiff  nor  the  said 
eonoignee  requested  tiie  defwdant  to  haul  said 
car  of  lomber,  or  cause  the  same  to  be  hauM 
over  any  particular  Une  or  lines  of  railroad, 
and  no  instructions  were  given  to  the  defend- 
ant with  reference  to  tfae  route  over  whidi 
said  car  should  be  transported  from  Talladega 
Springs,  Ala.,  to  Selma,  Ala.,  and  that  said 
shipment  was  what  is  known  as  'an  nnroutcd 
sbipmenf ;  that  the  defendant  hauled  said 
car  over  said  'AH  Ia  ft  N.  Roate*  to  Selma, 
;£la.,  and  oaMy  ddivered  the  same  to 
aaid  consignee  at  Selma,  Ala.,  in  like  good  con- 
dition as  when  it  was  received  by  the  defendant: 
that  It  was  possible  for  the  defendant  to  hava 
delivered  tiie  aaid  car  to  the  Southern  Bailway 
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tt  CU«ra,  Alft^  aod  for  the  Sonthera  Bail  way 
to  have  carried  aaid  ear  from  Oalera,  Ala.,  to 
Selma,  Ala.,  and  to  have  delivered  the  same 
to  the  ooiudgiiee  at  Selma,  Ala. ;  that  the  veight 
of  the  lumbeii  In  said  car  was  41,200  poqnos; 
that  at  the  time  aaid  carload  of  lumber  waa  de- 
livered to  the  defendant,  and  at  the  other  timea 
herein  mentioned,  the  lawful  tariff  charges  for 
the  transportation  of  lumber  in  carload  lota 
from  nvUadega  Springs,  Ala.,  via  Oalera  and 
FlomatoB,  A&.,  to  Selma,  Ala.,  over  said  'AU 
L.  &  N.  Boute'  waa  12  cents  per  100  pounds; 
that  said  Dallas  Lumber  &  Manufacturing 
Companr,  as  the  agent  of  tbe  plaintiff,  paid  to 
tb«  defendant  the  sum  of  $49.44.  In  fall  pay- 
ment and  settlement  of  the  tariff  charges  de- 
manded of  it  by  the  defendant  for  the  transpor- 
tation of  said  car  of  lumber,  from  ^ndladen 
Springs,  Ala.,  to  Selma,  Ala.,  over  said  *AI1  L. 
&  N.  Konte^;  that  at  the  time  said  car  ol 
lumber  was  delivered  to  the  defendant,  and 
at  all  other  times  herein  mentioned,  the  lawful 
tariff  charges  for  the  transportation  of  lumber 
bi  carload  lot^  from  Talladega  Springs,  Ala., 
to  Selma,  Ala.,' over  said  'L.  ft  N.—Southem 
Koate'  was  S%  cents  per  100  poanda;  that,  if 
■aid  car  of  lumber  had  been  transported  over 
ssid  *Xj.  ft  N.— Southern  Route,*  the  total  law- 
fol  charges  due  fos  said  transportation  thereof 
would  have  been  S37.60 ;  that  bU  of  said  law- 
ful  tariff  charges  herein  referred  to  were  duly 
fixed,  established,  promulgated,  published,  and 
posted,  and  were  in  full  force  and  effect  at  the 
times  mentioned ;  that  on,  to  wit,  the  15th 
day  of  April,  1914,  the  plaintiff  delivered  to  the 
defendant  the  written  instrument  hereto  at- 
tached, marked  ExhiUt  A  and  made  a  part 
hereof,  and  supported  the  same  by  paid  freight 
bill,  and  did  on  said  day  demand  that  the  de- 
fendant pay  it  the  sum  of  |11.84,  as  sbovm  by 
said  written  lastrament;  and  that  the  defend- 
ant has  failed  vt  nfnsed  to  pay  the  plaintiff  said 
amount" 

Allen,  FiBk  ft  TownsMid,  of  BlrmlDgfaani, 
for  appellant.  TiUman,  Bradley  ft  Morrow 
and  J.  A.  SimiMoii,  aU  of  Birmingham,  tor 
appellee^ 

SAMFORD,  J.  [1]  In  the  absence  of  a  q)e- 
dal  ccmtract,  the  obligation  of  a  carrier  of 
goods  la  to  traasport  them  by  the  usual  and 
customary  route  proposed  by  him  to  the  pub- 
lic, without  any  tmneceasary  deviation.  Ni- 
agara T.  Cordes,  21  How.  7,  16  U  Ed.  41; 
Pierce  Southern  Pa<4flc  Ca,  120  Cal.  156, 
47  Pac.  874,  S2  Pac.  302,  40  Ll  R.  A.  350; 
Powers  T.  Davenport,  7  Blackf.  (lad.)  487, 
43  Am.  Dec.  100;  Empire  Tnuuvortatlon  Oo. 
T.  Wallace,  68  Pa.  802,  8  Am.  Sqk  178;  ff 
English  Ruling  Cases,  273. 

[2]  Prima  fade  direct  transit  to  the  des- 
tination Indicated  by  the  bill  of  lading  la  In- 
tended. 2  British  Ruling  Gases,  690.  "In 
the  absence  of  spedflc  through  routing  by  the 
shipper,  it  is  the  duty  of  the  carrier  to  route 
shlpmrats  by  the  dieapest  reas<»iable  route 
over  which  lawfully  established  rates  are 
In  force."  Foster  Lumber  t.  Atdiiscm, 
Topeka  ft  Santa  F4  Ry.  Co.,  17  Zntentt  Gbm. 
Com'u  Rep^  291^ 

[St4]  In  accordance  with  the  foregoing 
rules,  it  follows  that  It  was  the  duty  of  the 
defendant  to  have  routed  the  shipment  of  the 
plaintiff  via  the  Sonthem  Railway,  and  to 
have  d^vwed  the  car  ttf  lumber  to  the 


Southern  Railway  as  a  connecting  carrier  at 
Oalera,  Ala.,  and  carriage  of  the  car  of 
lumber  via  the  "AU  U  ft  N.  Route,"  as  was 
done  in  thSa  case,  was  a  breadi  of  duty  owing 
by  the  dafendant  to  the  plalntltt,  for  whltdi 
the  plalntUE  could  recover  such  damages  as 
might  have  accrued  as  a  proximate  conse- 
Quenoe  ot  audi  breach  (tf  duty,  hut  In  this 
case  It  la  agreed  that  the  lawful  nte  over 
the  "AH  li.  ft  N.  Route,"  as  fixed  and  pro- 
mulgated, pubUahed,  and  posted,  was  12 
c«itB  per  hnndredweitfit,  and  Hw  atatnte 
(Acts  of  Legislature  1909,  p.  210,  |  2)  pro- 
hlUts  common  carrlen  from  canyhi^  freli^t 
at  a  greater  or  less  compensatlfm  than  la 
spedfled  In  these  printed  schedules  and  fixed 
rates.  It  Is  furOier  agreed  that  the  defsod- 
ant  company  rendered  the  service  to  the 
plalntlfl  of  transpoitliig  Its  carload  of  liim< 
ber  to  Selma,  Ala.,  via  Flomatoo,  over 
wMcb  route  the  legal  rate  ma  12  cents  per 
hundredwdght,  and  Uiat  it  delivered  the 
lumber  safely  and  within  a  reasonabla  time 
to  tbo  consignor. 

If  the  defendant  had  paid  the  demands  of 
the  plaintiff.  It  would  have  been  In  violatlott 
of  a  penal  statute  of  this  atata  If  mis  court 
sbotdd  enforce  a  Judgment  against  the  de- 
foidant  toT  the  dUCerenoe  between  cents 
per  taundredwelfi^t  and  12  c»ts  per  hundred- 
weight, it  would  In  effect  nullum  the  rates  as 
fixed  by  law  and  the  poial  statute  protecting 
those  rates.  In  the  absence  of  a  legally  fixed 
rate  between  Talladega  Springs  and  Selma, 
Ala.,  regardless  of  the'nmte  over  which  the 
car  of  lumber  was  transported,  we  are  bound 
to  bold  that  the  trial  court  did  not  err  in 
rendering  Judgment  for  13ie  detmdant. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 

(143  Lt.) 

No.  22962. 

CITT  OF  SHREVHPORT  v.  BOARD  OF 
OOM'RS  OF  OADDO  DBVEE  DIST. 

(Supreme  Court  of  liooiatana.  June  29, 191&.) 

*   (BvTlabiu  iv  <Se  <'Ourt.} 

1.  DSAINB  CS>18 — iN'nHFSSinOB   WITB  ICU- 

BICIPAL  AfTAiae— Statdtb. 
The  dty  of  Shrevenort  is  expressly  excluded 
froip  the  territorial  limits  within  which  the 
Caddo  levee  board  is  authorised  to  exercise  ita 
functions,  and  the  board  has  no  audiMrity  to  la- 
vade  that  city  and  interfere  with  tba  municipal 
officers  in  the  adsalDlstiatioik  of  Its  affairs. 

2.  DBAins  «ss»41— LCVEB  Boajid— ACTHOBrrT 
TO  CvT  Drain  AOS  Channeub— Statute. 

Hie  Caddo  leree  board  derives  no  authority 
from  Act  No.  61  of  1904  to  cnt  new  drainage 
diannda^  and,  still  less,  to  divert  the  water 
falling  upon  many  ttonaaads  of  acres  of  land 
fromlts  natural  drain  and  carry  1^  by  means 
of  a  new  channd,  through  a  city  of  40,000  in- 
habitants. 

Appeal  from  First  Judicial  District  Cour^ 
Pariah  of  Caddo;  T.  P.  Bell,  Judge. 
Suit  for  Injunction  by  City  of  Shrev^rt 
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against  Qie  Board  of  Gommlaskntfa  oC  Gad- 
do  Levee  Dlatrlet  Judgment  tot  plaintiff, 
and  defendant  appeals.  Affirmed. 

L.  O.  Blanchard,  DIat.  Atty.,  and  William 
0.  Barnette,  Sp.  Counsel,  both  of  Sbreve- 
port,  for  appellant.  Lewell  C.  Butler,  City 
Atty^  of  Strev^rt,  for  awjellee. 

Statement  of  tbe  Case. 

MONBOEl,  O.  J.  The  defendant  board, 
in  the  discharge  of  the  duties  Imposed  upon 
it,  deemed  It  advisable  to  close  the  mouth 
ot  Twelve  Mile  bayou,  a  navigable  stream 
which  empties  Into  Bed  river  at  a  point 
about  five  mllee  above  Shrereport  It  was 
necessary,  however,  for  It  to  obtain  the  con- 
Ant  of  the  Secretary  of  War,  and,  with  a 
view  of  obtaining  that  ctmsoit.  It  proposed 
to  divert  the  waters  of  the  bayou  hy  means 
of  a  navigable  canal,  through  Cross  Lake 
»iid  Cross  bayou,  by  way  of  "The  Pass"  and 
"Bonner's  dltc^"  Into  the  Bed  river  at 
Sfareveport,  whicb  proposition  was  acc^ted 
upon  certain  conditions,  among  which  were 
the  following: 

"1.  That  It  is  to  be  understood  that  this  au- 
thcffit^  does  sot  gire  anv  property  rights  either 
in  real  estate  or  material,  or  any  exdusive  priv- 
il(«e;  that  it  does  sot  authorize  any  injury  to 
private  property  or  Invasitw  of  private  right,  or 
any  infringement  of  state  law  or  regulationa, 
nor  does  it  obviate  the  necessity  of  state  assent 
to  the  worlc  authorized,  as  it  merely  expresses 
the  assent  of  the  federal  govemmmt,  so  far  as 
concerns  the  public  right  of  navigati<Hi.   •   *  * 

**8.  That  aU  bridges  crossing  the  waterways 
between  Twelve  Mile  bayou  and  Red  river  shall 
be  BO  changed,  at  the  expense  of  the  grantee  or 
other  local  intrarests,  as  to  provide  snftaUe  pas- 
Mge  tor  all  boats  using  the  waterway." 

It  is  admitted  that  the  work  of  cutting 
the  canal  from  Twelve  Bfile  bayou  to  Cross 
bayou,  a  distance  of  4JS  miles,  has  been  com- 
pleted, or  is  neartng  oompletl(»i,  and  that 
defendant  purposes  to  make  use  of  Cross 
bayon  A>r  a  distance  of  1,9  miles  from  its 
mouth,  up  to  whldi  point  It  Is  shown  to 
have  been,  at  one  time,  navigable,  though 
not  within  tbe  past  20  or  26  years.  It  is 
also  shown  that,  at  about  that  pi^nt,  tbe  city 
of  Shieveport  has  built  a  bridge,  as  part, 
or  at  the  foot,  of  one  of  Its  principal  streets; 
that  the  intake  pipe,  whereby  its  Inhabitants 
are  supplied  with  water,  crosses  the  qtream 
there;  and  that  defendant  was  about  re- 
moving those  obstructions  when  it  was  re- 
strained from  so  doing  by  a  writ  ot  lnjtino> 
tion  Issued  from  the  district  court. 

Gapt.  Taylor,  tbe  president  of  the  defend- 
ant board,  was  Interrogated,  and  reidied, 
concerning  the  prraent  situation  as  fic^lows: 

"2.  Now,  CapL  Taylor,  the  levee  board,  in 
removing  these  obstructions,  it  was  tbeir  pnr^ 
pose  to  provide,  as  I  nnderstand,  anotber  bridge 
and  another  waterworlu  pipe  for  tbe  city,  leav- 
ing  the  qaestion  as  to  who  ^ould  pay  for  this, 
open  for  their  consideration ;  that  is  a  fact?  A. 
This  work  had  to  be  done;  we  asked  tbe  cdty, 
the  police  jury,  and  the  T.  &  P.  to  remove  these 
obstcuctiona,  and  they  refused  to  do  it,  and  we 
agreed  to  have  a  fri«mdly  Hilt,  but  would  go  on 


(La. 

and  remove  die  ebslmetiuw  and  1st  Ike  ooort 
say  who  should  pay  for  it" 

It  further  appears  from  tbe  testimony  of 
OapL  Taylor  that  defendant  bos  completed 
Its  levee  system  on  the  west  bank  of  Bed 
river  from  tbe  Arkansas  line  to  Twrive  Mile 
bayou,  and  now  pn^iKwes,  by  building  across 
the  mouth  of  that  bayou,  to  ctmtlnue  the 
levee  to  Cross  bayou,  thereby,  as  he  says, 
redeeming  40,000,  or  60,000  acres  of  land. 
But,  in  order  to  acctmplish  that  puritoee.  It 
must  CMnply  with  the  requirements  of  the 
Seoetary  of  War  by  fumlsUng  a  dinnnel. 
for  purposes  of  navigation,  leading  Into  Bed 
riv&r,  as  a  substitute  for  tbat  whldh  is  to 
be  closed,  and  tliat  chnun^  as  we  under- 
stand Ibe  situation,  will  Impose  upon  Gross 
bayou  tbe  burden  of  carrrtng  the  drainage 
heretofore  carried  by  Twdve  Mile  bayou.  In 
addition  to  tbat  InqMwed  <m  It  by  nature. 
There  was  judgment  In  tiie  district  court 
for  plaintiff,  and  defendant  has  appealed. 

OplnlOTir 

[I]  We  take  It  to  be  conceded  Qiat  the 
bridge  and  water  pipe,  about  which  this  con- 
troversy has  arisen,  are  entirely  within  the 
corporate  limits  of  tbe  city  of  Shreveport, 
since  it  is  80  positive  alleged  in  the  peti- 
tion, and  tbe  case  has  been  argued  upon  tbat 
theoi7,  wbich  being  true,  we  are  at  a  loss 
to  understand  whence  the  d^end&nt  derives 
Its  anthoritr  to  meddle  with  either  of  those 
improvements,  aluce  Act  74  of  1802,  whereby 
It  was  called  into  olst^nce,  In  its  first  sec- 
tloa  (amended  and  re-enacted  h^  Act  100  of 
1900)  delimits  the  territory  within  which  It 
was  antborized  to  exercise  Its  functions,  and 
in  that  cfmnectlon  uses  the  words,  "not  In- 
cluding the  dty  of  Shreveport,"  whidi  har- 
monise with  the  language  of  the  legislative 
charter  of  the  city  of  Shreveport  (Act  158  of 
ISOS),  which  confers  upon  that  corporation 
tbe  general  and  q>ecial  powers  usual  lo  swdi 
cases.  Including  the  power — 
"to  regulate  and  make  improvements  in  the 
streets,  aileys,  puUic  sijuares,  wharves  and  other 
public  property.  •  •  • 

"To  regulate  the  pitvortlon  and  to  make  and 
repair  all  eoaunon  sewm,  drains,  canals,  public 
roMi^^leveesb  dykss,  causeways  and  bridges. 

"For  deaning  of  the  benks  of  the  river  or 
other  navigable  streams  within  the  limits  of 
the  city,  for  tlie  reopening  of  sach  amount  of 
natural  drains  as  have  been  obstructed  •  •  * 
or  Miening,  or  filling  an  of  any  water  course 
whioi  is  not  navigatde.*'^ 

Section  23  of  the  act  of  18M  dedares  tbat  : 
Tbe  street  commissioner  shall  have,  under  the 
direction  of  the  mayor  and  oouneil,  "general 
snptrintendeDce  of  all  matters  relattng  to  the 
streets ;  *  •  *  the  construction  and  r^^ring 
of  bridges  and  crossings  and  drainage  of  the 
city;  the  superintODdence  of  the  vaterwoifa," 
etc 

The  grants  thus  mentioned  Indude  the 
power  to  open  a  natural  drain  withla  the 
corporate  limits,  such  as  Cross  bayou,  and  to 
buUd,  maintain,  and  regulate  a  brid^  which 
q«ans  It  and  forms  part  of  a  blgbwa^  over 
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wblch  many  Oioueands  of  persons  enter  and 
leave  tbe  dty  annually,  and  we  sbonLd  be 
surprised  to  leara  that  sucb  power  bad  been 
withdrawn  from  tbe  municipal  anthorltles 
and  lodged  in  the  levee  board,  even  though, 
for  leree  purposes,  the  locus  in  quo  were 
within  the  territorial  Jurisdiction  of  the 
board. 

[2]  If  we  are  correct  In  the  view  thus 
stated,  defendant,  having  no  capacity  to 
move  beyond  the  limits  within  which,  by  the 
law  of  its  creation,  it  Is  established,  has  no 
warrant  to  assume  control  of  affairs  whldi 
the  state,  as  the  author  of  both,  has  Intrust- 
ed to  another  corporation ;  nor  does  it  mat- 
ter whether  the  bridgp  and  pipe  whldi  it 
purposes  to  move  obstruct  a  navigable  or  a 
nonuavigable  stream,  since  defendant  lias 
not  been  •endowed  with  authority  or  capacity 
to  Invade  the  dty  of  Slirevq;iort  and  execute 
Its  own  ex  parte  Judgment  concerning  the 
l^ality  of  the  acts  of  that  corporatlcm.  It 
Is  confined,  as  is  tlie  CII7  of  Shrev^rt,  to 
Its  own  ballivdctc.  In  the  case  of  Petit 
Anse  Gotean  Drainage  Dlst  v.  Iberia  &  V. 
Railroad  Co.,  124  La.  602,  SO  South.  612,  to 
which  we  are  refcnred  by  counsel  on  both 
sides,  the  plaintiff  was  acting  within  the 
powers  conferred  upon  It,  and  within  the 
territory  designated  by  law  for  the  exercise 
of  those  powers,  which  were  conferred  on  no 
other  state  agency;  and  it  was  there  held 
that  snch  corporations,  i.  e.,  corporations  es- 
tablished to  attend  to  the  drainage  of  par- 
ticular districts,  were  authorized  to  enter 
upon  lands  Uiereln,  throogta  which  the  nat- 
ural drains  pass^  fbr  the  pnrpow  of  doing 
the  wOTk  necessary  to  nmAet  and  teep  them 
effldoit;  but  It  was  also  held  that,  where 
new  drains  were  to  be  cut,  they  must  expro- 
priate and  pay  tm  the  pn^ierty  required 
for  that  purpose,  nie  defendant  now  be- 
fbie  the  court  was  not  Incorporated  for 
drainage  purposes,  and,  bo  far  as  we  are  In- 
fonned,  has  not  been  invested  with  the  power 
conferred  on  drainage  corporations,  save  to 
the  extent  of  the  grant  ccmtalned  in  Act  61 
ot  1B04,  wfaidi  la  very  gesieral  In  its  durac- 
ter,  and.  In  onr  oj^nlon,  falls  tax  cdiort  of 
anthorlilng  defendant  to  wrest  from  the  dty 
of  Sbrer^rt  the  spedflc  authority  emfer- 
red  npon  It  with  respect  to  drainage  within 
its  corpomte  limits.  MMeover,  tbe  act  of 
19M  contains  no  grant  of  anttaorlty  for  tbe 
CTttting  of  n«r  dumnels,  nor  does  it  contain 
any  sugi^stlon  oC  a  grant  wlridi  would  au- 
ttaorise  a  levee  board  to  divert  the  water 
fiOUng  npon  40,000  or  60,000  acres  of  land 
from  their  natural  drain  and  carry  them, 
by  an  artificial  channel,  through  a  dty  of 
40KHK)  Inhabitants.  It  may  be  that  the  pro- 
posed scheme,  when  put  in  operation,  will 
prove  satisfactory  to  all  concerned.  We 
know  nothing,  and  have  no  (Hilnion  to  ex- 
press, about  that  But  we  And  no  law  for  IL 
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The  judgment  appealed  from  is  therefMv  af- 
firmed. 

PROTOSTT,  3^  ctmcurs  in  the  decree 
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No.  21373. 
NELSON  V.  BAHBER. 
{Supreme  Ooort  of  Louisiana.   May  27,  1018. 
Bebeartng  Denied  June  29,  1»1&) 

(Syllabua  by  the  Court,) 

Corn-BAOTS  <S=»10(4)— KWlUISITEB—MimJAUTr 
— EiraCT. 

A  proposition  by  a  baker  accepted  by  a  gro- 
cer, to  deliver  to  the  latter  whatever  bread  he 
ma^  require  for  24  Bttwes  (for  the  business  of 
which  bread  is  absolutely  necessary),  tor  one 
year,  at  say,  2U  cents  a  loat,  of  fixed  weight  and 
standard  quality,  the  grocer  to  supply  standing 
orders  for  same,  subject  to  revision  upon  due  no- 
tice would  not  be  objectionable,  as  a  contract, 
for  lack  trf  mutuality;  but,  where  there  is  in- 
jected a  condition  that  the  grocer  may  sell  an- 
other make  of  bread  at  not  leas  than  4  cents  a 
loaf,  he  is  left  at  liberty  to  buy  from  others  than 
the  baker  all  the  bread  requueS  for  bis  stores, 
provided  he  sells  it  at  not  less  than  4  crate,  and 
18  bound  to  buy  from  the  baker  <aily  snch  bread 
as  he  may  choose  to  sell  at  a  lower  price.  In 
other  words,  it  is  left  entirely  to  the  grocer  to 
determine,  as  his  interest  or  caprice  may  sug- 
gest, whether  be  will  buy  any  bread  from  tiie 
baker  and,  there  being  no  mutually  ot  obligation, 
there  is  no  nmtract. 

Appeal  fr<an  Civil  District  Oourt,  Parish  oC 
Orleans;  £.  K.  Skinner,  Judge; 

Action  by  Nelson  O.  Nelson  against  Abra- 
ham Barber.  Exception  of  no  cause  of  ac- 
tion maintained  and  suit  A*ifm1m^,  and 
plaintilT  appeals.  AfiQrmed. 

Tltdie  ft  Rogers,  of  New  Orleans,  tcr  ap- 
pellant Edgar  If.  Cahn,  ot  New  Orleans;  tor 
appellee. 

Statraient  of  tbe  esse. 

MONROB^  O.  7.  ''On  July  7. 1814.  defend- 
ant Barber,  and  irialntlff,  Nelson,  mteted 
Into  a  written  agreement  rejecting  the 
handling  by  Nelson  of  the  bread  mannfac- 
tured  by  Barber.  Tbe  oimtrad:  was  in  form 
of  a  letter  addressed  1^  Baiitee  to  Nelson  and 
accepted  by  Nelson.  Following  Is  a  copy  of 
the  letter  which,  wltb  tbe  acceptance,  con- 
stitutes the  con^ct  vis.: 

"'New  Orleans,  La.,  July  7,  1014. 
*NeIson  Co.,  City— Dear  Sirs  :  I  propose 
to  supply  you  with  whatever  bread  you  may 
require  for  your  retail  stores  fw  the  period  of 
one  year  with  the  privilege  of  renewal  for  a 
second  year  at  the  price  of  2%  centsper  loaf, 
less  6  per  cent,  discount  for  cash,  lie  bread 
is  -to  be  of  standard  quality  and  no  loaf  to  weigh 
less  than  14  ounces.  I  will  take  back  stale 
bread  not  exceeding  an  average  of  6  per  cent, 
on  the  total. 

*'  'The  bread  will  be  wrapped  In  compliance 
with  city  ordinance.  You  are  to  supply  me 
with  standing  orders,  subject  to  revision  upon 
due  notice,  and  I  will  deliver  Ihem  complete  at 
the  regular  hours.  This  offer  applies  to  twenty- 
four  of  your  stores,  and  as  many  more  as  you 
choose  to  add.  Ton  are  privileged  to  sell  anoth- 
er make  cS  bread  at  not  less  than  4  cents  a  loaf. 
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EXtliaF  of  OS  shall  b*  liable  for  actual  provable 
damages  (or  failure  to  carry  out  the  agreement. 
"  'Tours  truly,  [Signed]  A.  Barber. 

"'Accepted:    Nelson  Co.,  by  N.  O.  Nelson.' 

"After  tbe  parties  had  compiled  with  the 
contract  for  the  first  six  months,  to  wit, 
until  January  19,  1915,  defendant,  Bart>er, 
refused  to  continue  the  further  execution 
thereof,  and  refused  to  make  and  d^ver 
any  more  bread  uader  the  agreemrat. 

'"TheretoKMi,  plaintiff  brouf^t  this  suit, 
alleging  the  contract,  the  written  erldeace 
of  which  he  annexed  to  his  petlticm ;  alleged 
that  Barber  immediately  upon  the  execution 
proceeded  to  carry  out  the  contract,  and 
dellTered  to  plaintiff  the  bread,  required  hy 
him,  for  which  plaintiff  promptly  paid  as 
he  agreed  to  do  in  said  contract  That,  on 
January  19,  1915,  defendant  refused  to  make 
any  further  deliveries  imder  the  agreem^t 
and  declared  to  plaintiff  that  he  would  not 
carry  out  the  contract,  asdgnlng  as  a  reason 
for  his  conduct  that  he  was  losing  too  much 
mcmey  on  same.  And  that,  oa  January  20, 
1916,  notwithstanding  due  demand,  he  con- 
tinued and  persisted  in  Mb  refusal. 

'Tniat  thereupon  plaintiff  endeavored  to 
procure  bread  from  other  sources,  but  was 
unable  to  do  so,  for  less  than  8^  cents  per 
loaf  ot  fourteen  ounces  (as  tempered  with  2H 
cents,  the  contract  price). 

"That  plaintiff  conducts  a  great  number  of 
retail  grocery  stores  in  this  dty,  daily  sella 
a  large  quantity  of  bread  to  his  customers, 
and  that  bread  Is  abstdutely  necessary  to 
him  in  the  conduct  of  his  said  bucdness. 

"That  plaintiff  sells  dally  not  fewer  than 
6,500  loavee  a  day,  and  the  differ^ce  between 
the  contract  price  and  the  price  plaintiff  is 
c<Mnpelled  to  pay  by  reason  of  the  default  of 
Barber  will  amount  to  $14,405  between  the 
date  of  said  default  (January  20,  1915}  and 
the  end  of  the  life  of  said  ccmtract,  to  wit, 
July  6,  1915,  which  is  the  amount  of  loss 
and  damage  sustained  by  plaintiff  by  reason 
of  the  default  of  said  Barber. 

"That  the  price  of  flour  in  the  New  Orleans 
market  and  other  markets  of  the  world  has 
greatly  advanced  between  the  date  of  the 
contract  and  the  aate  of  default,  and  plaintiff 
cannot  procure  bread  at  a  price  lower  than 
3^  cents  a  loaf. 

"The  prayer  Is  tor  Judgment  accordingly 
for  ?14,405. 

"Defendant  filed  exceptlcms: 

"ilrst  That  the  petitlMi  Is  too  vagne  and 
indefinite. 

"Second.   That  the  demand  la  premature. 

"Third.  That  plaintiff  has  mistaken  his 
remedy  and  cannot  proceed  in  the  manner 
and  form  attempted. 

"Fourth.  That  plaintiff's  petition  presents 
Inconsistent  allegatlfms. 

"Fifth.  No  tight  or  cause  of  action. 

"There  was  Judgment  maintaining  the  ex- 
cation  of  no  cause  of  actloa  and  dismtering 
the  suit. 

"Plaintiff  appealed.** 


^leclflcation  of  Krron. 

"(1)  The  court  erred  In  holding  Oiat  the 
contract  was  unenforceable  because  laddng 
in  mutuality. 

"(2)  Tb.9  court  erred  In  maintaining  ttte 
de£eiidanrs  exoeptioa  ot  no  causs  of  acUoo.** 

Opinion. 

The  differoice  between  the  acceptance  of  a 
proposition  to  deliver  so  mudi  bread,  of  a 
certain  grade,  within  a  time  fixed,  as  the 
acceptor  may  want,  or  require,  and  the  ac- 
ceptance of  a  proposition  to  deliver  sudi 
bread,  within  the  time  fixed,  as  the  acc^tor 
may  require  for  the  purposes  of  an 
established  busineas  to  which  it  is  essential, 
is  obvious,  and  the  principle  upon  which  it 
is  founded,  well  recognized.  In  the  first  case, 
the  acceptor  does  not  bind  himself  to  mnt, 
require,  or  take  any  bread,  and  hence  there 
la  no  consideration  tot  the  oUlgatlon,  tender- 
ed by  the  proposition,  to  d^ver  bread.  In 
the  second  case,  the  acceptor  binds  himself 
to  require  and  take  all  the  bread  necessary 
to  supply  the  danauds  of  an  established  busi- 
ness to  which  bread  Is  ai^  essential  (in  this 
instance,  it  is  written  In  the  accepted  proposi- 
tion, "You  are  to  supidy  me  with  standing 
orders,  for  the  loaves  required.  "  etc),  and 
the  acceptor  also  predudes  himself  from  ob* 
talnlng  the  required  bread  from  any  one  else 
than  the  author  of  the  proposition,  the*^y 
incurring  oWtgatlooB  whidi  are  to  be  regard- 
ed as  eqtilTalents,  and  consideration,  for 
those  tendered  by  the  proposltlwi,  and  as, 
with  them,  constituting  a  commutative  con- 
tract a  O.  arts.  1768,  1T70;  Smith  v. 
Morse,  20  La.  Ann.  220;  Beck  v.  Fleltas,  37 
La.  Ann.  492;  Lend6che  v.  Sarpy,  37  La. 
Ann.  836;  Lima,  etc,  Co.  v.  National,  etc, 
Ca,  11  L.  B.  A.  (N.  S.)  713,  and  note  page 
717;  9  Oyc  329. 

In  the  instant  case,  however,  there  Is  in- 
jected into  the  accepted  proposiUoo,  the 
following,  "You  are  privileged  to  sell  another 
make  of  bread  at  not  less  than  4  cents  a 
loaf,"  from  the  construing  of  which,  with 
the  other  conditions  of  the  proposition,  it 
follows  that  plaintiff  Is  left  at  liberty  to  buy 
fnmi  others  than  defendant  all  the  bread 
required  for  his  stores,  provided  he  sells  It 
at  not  less  than  four  coits  a  loaf;  and  bence 
is  bound  to  buy  frmn  deffeadant  only  sudi 
breed  as  he  may  choose  to  sell  tor  a  tower 
price.  In  other  words.  It  Is  left  entirety  to 
htm  to  determine,  as  his  Interest  or  caprice 
may  suggest,  whether  be  will  ti*e  any  bread 
from  defendant  Whether  it  wa«ld  be  to  his 
interest  to  demand  not  less  than  four  cents 
at  all  of  his  stores,  or  tour  centa  at  some^ 
and  less,  or  more,  at  others,  we  an  nnaUe  to 
say;  nor  does  It  matter  fat  Om  pniposss 
of  this  case,  ^e  tacts  rranaln  that  the 
accepted  proposition  ^ces  him  mAer  no 
obllgatloB  to  tniy  bread  from  defieadant.  If  he 
chooses  me  altmiative,  whldi  it  aSirds  htm, 
of  buying  from  some  one  else  upon  tke  onidt 
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tkna  stated.  Nor.  yet*  does  It  matter  tbat, 
dnrinc  the  ilx  months  of  their  dealing  with 
eadi  otber.  plaintiff  maj  not  taavo  availed 
himsdf  of  that  altemative^  since  he  was  at 
lU)erty  so  to  do  at  any  Ume.  It  may  be  re- 
marked that  it  to  not  alleged  that  the  bread 
that  plaintiff  was  privileged  to  buy  from 
others  and  sen  for  four  cents  differed  in 
qaaUty  from  that  to  be  d^vered  by  d^end- 
ut 

We  Uioefore  oondtide  that  ttiere  la  no 
error  In  the  jodgmKit  appealed  from,  and  It 
1^  accordingly. 

Affirmed. 

043  LaO 

No.  21060^ 
BUBKD  T.  WBRLEHN  et  aL 
(Saprem*  Court  of  Loidriaiia.   June  29,  1918.) 

^iSyOodM      the  Court.) 
L  Mabteb  aitd  Skbtaivt  ^=»317— Municipal 

COBPOKATIONS     ^=>783  —  BXOAVATION  IN 

Sidewalk— Pebsonal  Injuax  —  Liabilitt 

OF  OWNEB— NUISANCS. 

An  excoTBtloa  in  a  pablic  sidewalk  U  In- 
binsically  danirerotu,  and  la  a  nuisance,  and 
one  who  causes  it  to  be  made  owes  an  absolute 
doty  to  protect  the  pablic  from  injury  that  may 
Ksolt  therefroQ^  and  cannot  escape  liability 
ftir  ndi  injury  by  ahowing  that  the  exeavatlMt 
was  made  by  a  penon  wha  thoogli  engaged  by 
him  so  to  d^  acted  as  an  Independent  contrac- 
tor. 

2.  PlIirClPAKi  AND  AGKNT  ^olSO^  —  TOBTB 

or  Agent— liUBiUTT. 
An  agrait  ia  liable  for  hla  own  torts  in  like 

manaer  aa  other  iwrsona ;  his  liability  beiofr 
neither  increased  nor  decreased  by  the  fact  of 
Us  agency. 

(Addittonai  fiyUotes  hp  BditenMl  Staff.) 

8.  Dahaou  ^1S1(9-^ib0ONAX.  IirJovr  — 

Amount. 

Where  injnry  to  plaintiff's  foot  was  not 
permanent,  and  his  physical  sulFeriDg  was  not 
cmtiniioos  or  vl  loog  darattm  at  any  time, 
and  bis  detention  from  businesa  was  alight,  and 
he  suffered  no  pecuniary  loos,  a  venlict  of 
1750  was  adequate. 

O'NieU,  J.,  dissenting. 

Appeal  from  Civil  District  Court,  Parish 
Dt  Orleans;  Fred  D.  BUug,  Judge. 

Suit  by  Ibomaa  J.  Burko  against  Philip 
Werlebt  and  James  Geary.  Judgment  for 
defendants,  dlwnlflidng  the  salt  after  a  trial 
on  the  merits,  and  plalatlff  appeala.  Judg- 
meat  reversed,  and  Judgmot  roidered  In  fa- 
vor of  plafDtlfl  and  against  def aidants  in  so- 
Uda 

Soger  Metmler,  of  New  Orleans,  for  appel- 
lant Merrldc,  G^isler  &  Scbwara,  of  New 
Orleans,  for  appellee  estate  of  Philip  Wer- 
lein.  P.  ic.  Mllner,  of  New  Orleans,  for  ap- 
pellee Geary. 

Statement  of  the  Case. 

MONROE.  G.  J.  This  ia  a  salt  against  an 
alleged  proper^  owner  and  a  contractor  em- 
ployed by  blm  for  dAmagea  f<»>  personal  In- 
Inrlea  said  to  have  been  sustained  by  plaln- 
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tlfl  by  reason  of  flw  allied  n^lgenoe  of  tbo 
doCendants.  The  salt  was  originally  dis- 
missed up<m  exceptions,  but  upm  aH>eal  to 
tbla  oomt  that  ruling  was  reversed,  and  it 
was  remanded.  130  ta.  489.  08  South.  14a 
It  has  now  come  up  on  fa>peal  from  a  judg- 
ment of  dlsmlasal,  after  a  trial  on  the  nwrUa 

Werteln,  the  alleged  pnqperty  owner,  for 
answ^  denied  that  be  was  the  owner  of  the 
lots  in  frcmt  of  which  a  cwtaln  excavation 
was  made;  admitted  flut  he  altered  into  a 
omtract  with  Geary,  his  ood^endant,  where- 
by the  latter  waa  to  erect  buildings  on  the 
lota,  but  alleged  that  Geary  waa  an  Ind^eud- 
ent  omtractOT,  who  waa  to  do  bis  work  wor 
der  the  supervl^oa  of  an  architect,  who  waa 
also  an  Indepmidesit  ocmtractor;  that  the 
contract  did  not  coitnnplate  any  su(ih  ex< 
cavation;  and  that  the  racavatlon  in  ques- 
tlon.  If  made,  was  the  work  of  the  sewerage 
and  wata  board,  and  was  done  without  his 
knowledge  or  consent.  He  also  {deeded  cod- 
trlbutwy  negligence  on  the  part  of  plaintiff. 
The  denial  of  responi^biU^  on  the  ground 
that  he  was  not  the  owner  of  the  lots  was, 
however,  abandoned,  and  the  defense  relied 
on  was,  and  la,  that  the  «icavatlon  was  the 
work  of  the  sewerage  and  water  board ;  that 
plaintiff  was  not  so  t>adly  Injured  as  he  al- 
leges; and  that  his  injury  was  attributable 
to  his  own  negllgaice.  Geary  pleaded  the 
general  denial. 

It  was  shown  on  the  trial  that  Werleln  en- 
tered into  a  contract  in  his  own  name  with 
Geary,  wtiereby  the  latter  agreed  to  erect 
baUdlngs  upon  three  lots  on  Bienville  street 
standing  In  Werleln's  name,  two  of  which 
adjoin  each  other,  with  the  third  separated 
from  them  by  a  distance  of  perhaps  60  feet, 
the  understanding  being  that  the  building  on 
the  separate  lot  was  to  be  hurried  to  com- 
pletion In.  advance  of  the  others.  (There  &p- 
peara  to  have  been  some  little  confusion  at 
one  time  about  the  rannldpal  numbers,  but 
for  convenience  of  reference  we  shall  take 
517  and  619  aa  the  correct  numbers  of  the 
two  lots  which  adjoin  each  other.)  On  June 
4.  1909,  about  8:30  o'c1o<^  p.  m.,  plaintiff, 
who  was  under  40  years  of  age,  weighed  240 
pounds,  and  was  In  full  possession  of  his 
faculties,  mental  and  physical,  was  walking 
with  a  friend  on  the  banquette  In  front  of 
lots  617  and  519,  on  the  way  to  his  ofQce. 
The  bricks  of  the  banquette  had  been  taken 
up,  leaving  a  more  or  leas  imeven  surface  of 
earth,  whldi  was  aggravated  by  the  fact 
that  there  was  an  excavation  In  front  of  one 
of  the  lots,  from  which  or  from  some  other 
source  loose  earth  had  been  removed  and 
plied  Into  something  of  a  ridge  upon  the  curb 
side  of  the  banquette,  thereby  narrowing  the 
passageway  and  leaving,  between  the  ridge 
and  the  wall.  In  course  of  construction,  no 
more  room  than  was  required  for  the  two 
men  to  walk  abreast  of  eadi  other.  The  ex- 
cavation was  about  2)i  faet  from  the  wall. 
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8  or  4  feet  deep,  and  was  covered  witii 
planks,  which  had  an  appearance  of  stability, 
end.  as  they  were  Immediately  In  the  path 
of  the  plaintiff,  who  was  walking  on  that 
side  of  the  banquette,  he  assumed  that  they 
had  been  placed  there  to  serre  as  a  bridge, 
and  stepped  on  one  of  them  in  order  to  get 
across  the  ezcaratlon.  The  plank,  however, 
gave  way  nnder  hla  weight,  bending  and, 
perhaps,  partly  breaking  and  tilting,  so  that 
hla  left  leg  went  down  into  the  excavation 
and  was  badly  lacerated  and  scraped  npcm 
the  Inside  from  the  knee  up,  while  his  right 
leg  was  held  In  position  by  the  nptumed  edge 
of  the  plank,  and,  as  his  left  foot  did  not 
reach  the  botttmi  of  the  excavation,  he  suf- 
fered other  injuries  which  were  painful,  at 
the  time  and  afterwards,  and  disabled  him 
considerably  for  several  months;  In  fact  he 
was  stlU  cwnplainlng  of  them  after  the  lapse 
of  2  years  or  more.  He  Incurred  an  Indebt- 
edness  of  $176  to  his  {diysidan,  and  qpent 
over  f28  for  drugs  and  appliances. 

Undor  the  specifications  of  his  contract, 
Oeory  tna  required  to  do  the  Inside  plumb- 
ing; th&t  Is  to  say,  he  was  to  Install  all  the 
plumbing  wwk  that  was  required  Inside  of 
the  bulldlngB  and  bring  the  pipes  (meanlnc 
sewerage  and  water  pipes)  to  a  point  nndw 
the  banquette  2%  or  8  feet  outside  of  the 
front  wall,  or  foundation,  where  tb^  were  to 
be  connected  with  pipes  leading  from  the 
mains  to  be  pat  In  and  coimected  by  the 
sewerage  and  water  board.  The  Inside 
plumbing  was  suUet  by  Geary  to  the  South- 
ern Plumbing  G<»npauy,  ot  whldi  Jnllos 
Loeffer  was  president  and,  perhaps,  the  whole 
cony  any,  and,  vAioi  tliat  work  was  complet- 
ed, the  excavation  Into  whldl  lAalntiflC  was 
precipitated  was  covered,  and  probably  Is 
now  covered,  with  a  lid,  or  cap,  bearing  his 
name.  Apart  fnxn  thai  the  reowds  of  the 
sewerage  and  water  board  and  the  testimony 
of  Its  emidoyds  are  concluBlve  to  the  effect 
that  Its  work  in  making  ctnmections  was 
done  at  the  point,  2H  feet  from  the  wall, 
to  whldi  Loetter  had  broogU;  ttie  pipes  from 
the  inside,  and  that  tiie  bole  Into  whicli. 
plaintiff's  1^  dropped  was  there  at  that  time. 
In  fact,  as  we  onderstand  the  testimony,  the 
board  does  not  undertake  to  make  Its  oou- 
nections  with  premises  nntU  there  Is  some- 
thing with  which  to  connect;  hence  the  In- 
side plumbing  is  always  done  first  During 
the  trial  Geary  was  examined  as  a  witness 
xxsftm  three  occadons.  Upcm  tike  first,  tie  said 
nothing  as  to  the  digging  of  the  hole  In  ques- 
tion ;  upon  the  second,  he  was  asked  wheth- 
er Loeffer'a  men  had  dug  it,  and  he  rolled 
that  he  did  not  know;  upon  the  third,  the 
Judge  not  being  present,  be  testified  ttiat  he 
knew  that  the  hole  bad  been  dug  by  the  sew- 
erage and  water  board  people,  because  he  had 
been  so  informed,  and  he  "saw  the  hole  after 
It  was  dug."  He  did  not,  however,  call  Loef- 
fer or  any  of  his  men.  Two  other  witnesses, 
called  for  defmdantih  gave  testimn^  to  the 


effect  that,  at  a  time  when  the  buildings  SIT 
and  S19  were  not  equipped  with  inside  plumb- 
ing, and  there  was  nothing  for  tbe  sewerage 
and  water  board  to  connect  with,  Its  men 
came  there  and  dug  a  dltdk  across  the  ban- 
quette, though  the  Mily  place  where  a  connec- 
tion could  have  been  made  was  at  the  single 
building  60  feet  away.  The  sewerage  and 
water  board  people  positively  deny  that  any 
such  thing  happened,  and  the  records  ot  the 
board  corroborate  their  testimony,  whilst 
that  of  the  other  witnesses  is  uncorroborat- 
ed, and  in  the  ot  the  other  testimony 
and  all  the  circumstances  incredible. 

Opinion. 

In  mUng  upon  the  exoepclons  of  misjoin- 
der of  defendants  and  no  cause  action,, 
when  this  case  was  here  on  the  previous  oc 
castim,  we  exi;H«ssed  the  view  that: 

"One  who  causes  an  excavatiou  to  be  made 
in  a  sidewalk,  and  covered  with  boards  which 
invite  a  pedestrian  to  walk  on  than,  but  which 
break  beneath  his  weight,  preeipitatiii|  him  into 
the  excavation  and  injuring  him,  and  one  who 
actually  does  tbe  things  menti<Hied,  may  be  held 
liable,  m  solido,  to  the  person  injared."  Burke 
V.  Werlein  et  aL,  ISO  La.  4S8,  68  South.  140. 

We  now  And  that  tbe  facts,  whlcb  were 
then  merely  alleged,  have  been  estaUished 
bf  proof,  and  we  have  bat  little  to  add  to 
the  view  thus  expressed. 

[1,2]  Ttae  authorities  are  practical^  nn- 
anlmoQS  to  the  effect  Hiat  an  excavathm  in 
a  iHibilc  sidewalk  Is  intrinsically  dangMous. 
and  Is  a  nnlsance ;  that  <Hie  who  causes  It  to 
be  made^  equally  wltii  the  one  who  makes  it, 
owes  the  abscdnte  duty  to  protect  the  public 
&om  injury  tiiat  may  result  tiiereftom ;  and 
that  the  one  who  causes  It  to  tie  made  cannot 
escape  llablUty  for  sndi  injury  by  showins: 
tliat  the  <me  vlio  has  made  It  was  «igaged 
so  to  do  SB  an  independent  ccmtractw. 

"Hie  g«ierai  rule,"  says  Judge  Dillon,  niet- 
ring  to  the  rule  tbat  the  principle  of  respondeat 
superior  does  not  •  •  •  fxtcnd  to  cases  of 
independent  contracts,  where  the  party  for  whom 
tbe  work  is  done  is  not  the  Inmudiate  superior 
of  those  guilty  of  the  wrongful  sets  and  has  no 
choice  in  tbe  sdectlon  of  workmen  and  no  con- 
trol over  the  manner  ot  dcang  the  work  under 
the  contracts,  "is  stated  in  die  preceding  sec- 
tion, but  it  is  important  to  bear  in  mind  that 
it  does  not  amdy  where  the  contract  directly 
requires  the  performance  of  a  work  intrinsicailr 
dangerous  however  skilliEuUy  performed.  In  such 
a  case  the  party  anthorinng  sndi  a  work  is 
justly  regarded  as  tlie  autht^  of  the  misriiief 
resulting  frt»n  it  whether  be  does  the  work  him- 
self or  lets  it  out  by  contract"  DUL  Man.  Oori>. 
(4th  Ed.)  vol.  2,  I  1028. 

&ee,  also,  Elliott  (w  Roads  ud  Streets  (8d 
£d.)  vol.  2,  I  815 ;  Anderson  t.  Slttulnff,  160 
Ind.  597,  67  N.  E.  443,  66  L.  B.  A.  119^  and 
note;  Cameron  Mill  ft  S.  Go.  v.  Anderson, 
98  Tex.  156,  81  S.  W.  2S2,  11*  H.  A.  (N,  S.) 
198;  McCarrier  v.  Holllster,  15  8.  D.  366. 
80  N.  W.  862,  91  Am.  St  Rep.  69S ;  Bock  v. 
Am.  Const.  Co.,  120  La.  831,  45  South.  741, 
14  L.  R.  A.  (N.  S.)  653;  McCormack  v.  Rolrin, 
126  lA.  094,  62  South.  779,  239  Am.  St  Rep. 
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S40;  AUen  r.  Town  of  mndin.  127  La. 

63  Sontb.  66a 
"An  affent  la  lUUa  to  third  pOMMw  lor  his 

own  torta  in  like  manner  u  other  persoiui ;  his 
liability  bein^  neither  increased  nor  decreased  bj 
the  fact  of  his  agency."  2  O-  J.  verbo  Agency, 
pp.  824,  826 ;  Camp  t.  Cbnrch  WaidMi&  7  La. 
Ann.  321;  Ddaney  t.  Bochereaa  ft  Co.,  84 
Lb.  Abb.  1128,  44  Am.  B«p^  460:  Biiglert<T. 
N.  O.  B.ftUOti.,l28Ia.%6,6l  South.  968. 

it]  nw  0TldeiM»  i»  ntbet  oondualn  to 
the  effect  that  the  injaries  sostalned  by 
plalntur  are  not  permaneizt :  his  physical 
angering  does  not  appear  to  hare  beai  ow- 
tlnnooe  or  at  hHV  duration  at  any  me  time, 
and  his  detentioo  from  ble  bnainess  was 
meajRued  bj  days^  ratlier  than  we^a,  and 
Is  not  iiunni  to  have  oceaiAtmed  any  pecuni- 
ary loea.  We,  therefore,  ooDdode  that  J750 
will  vnfflelently  com peo sate  the  Injury  and 
erpense  to  whldi  be  has  been  subjected. 

It  is  accordingly  adjudged  and  decreed 
that  the  judgment  appealed  from  be  set  aside, 
and  tbat  there  new  be  Judgment  in  f&vor  of 
plaintiff  and  against  the  defendants,  the  suc- 
cession of  Philip  Werlein,  herdn  nsaeseateA 
by  Mrs.  EJllzabeth  Werl^n,  natural  tutrix, 
administering  the  same,  and  James  Geary,  in 
solldo,  in  the  sum  of  $760,  with  legal  Interest 
thereon  from  tbe  date  of  this  Judgment,  and 
an  costs. 

(yKlELL,  dlssenta. 


(143  LaJ 


No.  20608. 


SHBE}VEPOBT  WINDOW  GLASS  CO,  T. 
RAILROAD  COMMISSION  OF 
LOUISIANA. 

(SnpteniB  Ooort  of  Louli^uia.  June  2ft,  191&) 

(ByUm^  hV  BiUoriai  Staf.) 
On  Bebearing. 

1.  CAnrma  «s»18(l)— Rats  Bulb  of  Ran.- 

BOAD  ColOaBSZON-T-OBOinfDB  FOB  ABKOGA- 

TION. 

The  desires  and  dissatisfaction  of  a  shipper 
with  a  rate  rale  ot  the  Railroad  Oonuniasioo  of 
the  state  are  no  gronnds  Imr  abroiakioa  of  tbe 
mlsw 

2.  CAsama  4p>189>— Raiuoad  Cohhibsioit 
-^uiT  TO  Set  Aside  OKoinr— Luhtatior. 

By  Act  No.  171  of  1906,  no  salt  to  set 
aride,  Aange,  or  alter  orders  ot  tbe  Railroad 
Commlislnn  shall  be  aitertained  unless  filed 
witUn  thfea  monUis  after  the  order  la  made. 

S.  CABRIEB8  •s>180!)-*-RAnjM>AD  GounsaiON 
— Appxlute  JoBSSDicnoN  or  Courts. 
No  law  confers  on  the  courts  appdiate  Juris- 
dicticm  over  the  rolings  ot  the  Railroad  Commla- 
ii<ni  6xhig  rates. 

4.  Mandamus  4|s»81  —  Oontbol  or  Dibcrb- 
Tion  or  Bailboad  Cohhission— STArnrxa. 
Since  the  law  which  confers  on  the  Railroad 
Conuniasion  authority  to  penalize  railroads  (Act 
No.  175  of  1912)  leaves  the  matter  to  the  dis- 
cretion of  the  coBunisaion,  such  discretion  <^  a 
Jndidal  or  quad  Judicial  tribunal  cannot  be 
controlled  by  mandamus. 


6.  OAsama  4a»18(l>— Bahboah  Oomtuston 
—Review  or  Buucb  —  Intebebt  in  Con- 

TBOVEBSY, 

In  any  change  that  may  be  demanded  to  be 
made  in  its  rules,  the  Railroad  GDmmisrion  has 
a  real  Interest  that  mar  awra  as  a  basis  for  it 

to  stand  in  Judgment,  but  In  a  question  of  the 
proper  interpretation  of  its  former  rules,  wheth- 
er separate  or  In  conjunctlcm  with  any  Judg- 
mea^  the  cntnnriadon  Is  without  Intersst,  and 
the  Question  is  moot 

An)eal  from  Twraty-Second  Judicial  Dis- 
trict Court,  Parish  of  Sast  Baton  Bougs; 
H.  F.  Brunot,  Judge. 

Suit  the  ShierepoTt  Window  Glass 
Company  against  the  Railroad  OcHnmls8i(m 
of  Loohdana.  From  a  Jadgmoit  diBroisalng 
the  suit,  plaintiff  appeals.  Affirmed. 

Roberta,  Roberts  &  Jt^yison,  of  Mlndai, 
fSor  appellant  W.  M,  Barrow,  Aast  Atty. 
Gen.,  for  ajntellee. 

PBOTOSTT.  J.  On  certain  throng  ablp- 
meDts  from  New  Orleans  to  ^rereport  the 
liOulBlana  Railway  ft  Navigation  railroad,  a 
Uinnifl9i  line  between  said  two  points,  diarged 
plaintiff  fi^tat  In  accordance  with  the 
rates  And  by  tbe  wder  No.  1222  of  the  RaU- 
road  Commission. 

At  the  ttane  said  abli^nraits  were  made 
the  said  order  1222  bad  been  annulled,  by 
Judgment  of  court.  In  so  fbr  as  applying  to 
tbe  Texas  ft  Padflc  Railroad,  In  a  suit 
brought  a  shiivar  on  the  latter  railroad 
against  it  and  said  oKnmission,  for  the  rea- 
Bon  that  the  rates  therein  fixed  were  exces- 
sive, and  the  tn^exlBtlng  lowor  rates  bad 
been  re-estabUsbed  for  the  latter  railroad. 

Discovering  this,  plaintiff  contended  that, 
In  view  of  said  Judgment  and  of  rule  65G  of 
said  comml8Sl<m,  shippers  on  the  Lonlaiana 
Railway  ft  Navigation  road  were  entitled 
to  the  benefit  of  the  rates  thus  established 
for  the  Texas  &  Pacific,  the  said  rule  65G 
reading  as  follows: 

"Where  there  are  two  or  more  lines  betweoi 
any  two  connecting  points  in  Lonisi&na  having 
through  connections,  the  lowest  established  rate 
twtween  audi  points  shall  be  charged  by  thKMuh 
lines  accmthiK  frdght  for  transportatloa  be- 
tween said  points.'' 

The  Louisiana  Railway  ft  Navigation  Ball- 
road  refusing  to  be  bound  by  said  Judgment, 
as  not  having  been  a  party  to  tbe  suit  In 
which  It  was  rendered,  and  therefore  refus- 
ing to  make  reetitutlon  of  the  alleged  over- 
charges, plaintiff  lodged  a  complaint  against 
it  with  said  commission,  asking  that  It  be  or- 
dered to  make  said  restitution,  and  be  penal- 
ized for  violation  of  said  rule  660. 

The  comniission  took  tbe  same  view  as  the 
railroad  had  done,  and,  in  order  to  clarify 
the  situation,  adopted  an  amnidment  to  said 
rule  560  reading  as  follows: 

"No  line,  however,  shall  be  compelled  to  pro- 
tect the  rate  of  another  line,  provided  tbe 
shipper  Is  notified  by  the  agent  in  writing  at 
the  time  the  shipmoit  is  tendered  ot  its  unwill- 
ingnses  to  do  sa" 
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This  amendment  le  known  as  order  Na 

1869. 

In  tbe  present  suit  plaintiff  a^  that  the 
said  commission  be  ordered  to  show  cause 
why  Its  said  ruling  rejecting  the  said  com- 
plaint should  not  be  set  aside,  and  the  right 
of  tbe  plaintiff  to  the  rate  fixed  by  said  Judg- 
ment for  the  Texas  ft  Pacific  should  not  be 
establlslied  and  perpetuated;  why  it  should 
not  penalize  said  Louisiana  Railway  &  NaTl- 
gatlon  for  violation  of  said  rule  55G;  and, 
finally,  why  said  order  should  not  be 
abrogated,  and  said  rule  55G  affirmed  as  it 
existed  prior  to  said  amendment. 

The  only  grounds  alleged  for  the  abroga- 
tion of  said  am^dment  are  stated  In  the  pe- 
tition as  follows: 

"miat  the  effect  of  <»tler  No.  1860  is  to  destroy 
and  nullify  the  effectivenem  of  rule  55G  to  tlie 
prejudice  of  petitioner  and  other  riiippn-s,  and 
petitioner  rtiows  that  it  is  dissatisfied  with 
said  order,  and  deiirea  tliat  tb»  same  be  ordered 
abrogated." 

[1.  2]  The  desires  and  dissatisfaction  of  the 
petitioner  are,  of  course,  no  grounds ;  and  it 
will  be  observed  that  said  amendmoit  Is  not 
alleged  to  be  nureasmiable,  or  that  its  effect 
will  be  to  subject  the  plaintiff  to  excessive 
freight  rates,  but  only  that  it  will  prejudice 
the  plaintiff,  by,  we  suppose,  estaldlshlng  for 
plaintiff  rates  which,  though  higher  than 
those  established  for  tbe  O^xas  &  Pacific,  yet 
are  not  alleged  to  be  unjust  or  unfair.  But 
there  Is  a  peremptory  reason  why  this  de- 
mand cannot  be  entertained.  Act  171,  p. 
2S0,  of  1908,  no  suit  to  set  adde^  change  alter, 
or  modify  die  orders  of  the  Railroad  OtMnmls- 
sion  shall  be  thereafter  entertained  unless 
flted  within  fliree  mwths  after  any  such  or- 
der is  made.  The  said  ordw  was  made  on 
May  28,  1918,  and  this  suit  was  filed  on  Oc- 
tober IT,  KK18,  more  than  three  months  after 
the  making  of  the  order. 

[I,  4]  Tlw  demands  that  tbe  onnmlsslon 
show  cause  why  its  ruling  rejecting  plaintUTs 
complaint  should  not  be  set  aside  and  why  It 
should  not  penalise  Uie  railroad  are  In  Uie 
nature  of  ai^teals  to  tbe  courts  from  the  deci- 
sions of  the  commissioa,  or  In  the  nature  of 
an  ai^licatiai  for  a  writ  of  mandamus  to 
compel  the  commissi  cm  to  reverse  Itsded- 
alons  in  said  matters,  and  decide  ttteae  mat- 
ters differratly.  No  law  ttiat  we  know  of 
grants  a  rl^t  of  aroeal  to  the  courts  from 
such  decLsloos  of  the  commlwdon.  The  law 
whldi  CMif^  upon  the  commission  authority 
to  penalize  raUroads  (Act  ITE^  p.  818,  of  1912) 
leaves  the  matter  to  Ibe  discretion  of  the  com- 
mission ;  and,  of  course,  the  discretion  of  an 
officer,  especially  of  a  judicial,  or  quasi  ju- 
dicial, tribunal,  cannot  be  controlled  by  man- 
damus. State  ex  rel.  N.  O.  &  C.  R.  Ij.  &  P. 
Co.  V.  St  Paul,  110  La.  722,  34  South.  750; 
State  ex  rel.  Glancey  v.  St  Paul,  113  La. 
1066,  37  South.  972 ;  SUte  r.  Board  of  Liq- 
uidation, 42  La.  Ann.  647,  7  South.  706.  8 
south.  577;  State  t.  Police  Board  of  N.  O., 


61  lA.  Ann.  941,  26  South.  Browa  Ddp 
puy,  130  La.  206,  57  Soutb.  890. 

By  tbe  said  amendment  No.  1869  tbe  rates 
which  plaintiff  contends  were  established  by 
the  Judgment  of  court  In  the  Texas  &  Pacific 
case  were  chauged.  very  fact  of  this 

change  is  the  reason  of  plaintiff  for  desiring 
that  said  amendment  should  be  abrogated. 
In  so  far,  therefore,  as  relates  to  the  time 
from  and  after  the  adopticm  of  said  amend- 
ment the  demand  that  the  rates  established 
by  said  Judgment  be  established  and  perpetu- 
ated as  to  the  Ijoulslana  Railway  &  Naviga- 
tion la  but  a  rraewal  or  repetition.  In  another 
form,  of  the  demand  that  said  amendment  be 
abrogated.  So  long  as  said  amendment 
stands,  fixing  different  rates  from  those  fixed 
by  the  said  Judgment  in  the  Texas  ft  Pacific 
case,  It  is  bniMsslble  for  the  court  to  perpetu- 
ate tbe  rates  fixed  by  said  judgment  And, 
as  already  aeea,  the  court  is  poweiiess  to  abro- 
gate that  amendment  The  demand  for  the 
perpetuation  of  said  Texas  ft  Pacific  rates 
cannot  therefore  be  granted. 

[fi]  In  so  far  as  relates  to  the  time  prior  to 
the  adoption  of  said  amendment,  the  rates 
that  mast  govern  are  those  established  by  the 
rules  of  tbe  commission  as  then  existing.  For 
this  prior  tim^  therefore,  the  demand  Is  not 
one  for  the  establishment  of  a  rate,  but  for 
the  Interpretation  of  the  legal  situation  as  it 
then  existed  under  the  rules  of  the  oonunls- 
^on,  or,  in  other  words,  for  the  ascertainment 
of  what  were  the  proper  rates  to  be  charged 
at  that  time.  Now,  let  us  suppose  that  this 
court  agreed  with  tbe  plaintlfl  as  to  what 
these  rates  were ;  what  could  this  court  do  in 
the  matter?  It  could  not  order  the  commis- 
sion to  reverse  its  said  rulings;  for  that 
wtould  be  to  exercise  appellate  JorlsdictloQ 
over  such  rulings;  and,  as  already  seen,  no 
law  confers  upon  the  courts  sn&i  appellate 
jurlsdlcticm.  It  coilld  not  order  the  commis- 
sion to  penaHse  tbe  Louisiana  Railway  ft 
Navigation  railroad;  for  that  would  be  to 
control  the  discretitm  of  tlie  axomlsslon  In 
that  matter,  and,  as  already  seen,  the  courts 
cannot  do  this.  What  could  the  court  do? 
The  only  answer  la,  nothing.  So  far  as  the 
present  suit  la  concerned,  therefore,  that 
question  is  a  mere  moot  one.  It  can  be  of  in* 
terest  only  in  any  suit  the  plaintiff,  or  other 
similarly  situated  shippers,  might  bring 
against  the  railroads  for  reimbursement  of 
alleged  overdtarges.  Tbe  wly  parties  to  the 
present  suit  are  the  commissioa  and  the  idain- 
tiff.  In  any  change  that  may  be  demanded 
to  be  made  In  Its  rules  the  commission  has  an 
interest  such  as  may  serve  as  a  basis  for  it 
to  stand  In  ju(U;ment ;  but  in  the  qaeatiim  of 
the  pn^wr  intnpretation  to  be  placed  upiMi 
its  former  rules,  whether  separately  or  in  con- 
junction with  any  Judgments  of  court,  the 
commission  Is  utterly  without  practical  in- 
terest 

The  Judgment  dismissing  plaintUTs  suit  la 
therefore  affirmed. 
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No.  22901. 
SoceesaiMi  d  BCANION. 
(Sapnme  Court  of  LonUdaoa.  Haj  2T,  1918l) 

1  PABTinon  «s»44  —  Pbuiatobb  Dsicand 

JOB  Partition— DisiofiBAL. 
Where  a  succession  ia  under  administratioii, 
and  there  are  major  and  minor  heira  and  credi- 
tora,  a  demand,  hy  one  of  the  major  heira, 
opposed  bj  the  otbera  and  by  the  minors,  for  a 
partitioD,  is  properly  dismiased  aa  premature. 
2.  VfTLLB    «=>22S— BSQI0TBT  AHD  BXSCUTION 

—Suit  Attackino  Validitt  ot  Disposi- 

nOIT — CONDmONS  Pbboedbitt. 
An  order  for  the  registry  and  execution  of 
a  will,  made  without  citation  or  hearing  of,  or 
issue  joined  with,  parties  in  interest,  and 
known  ag  the  "common,"  ia  contradiatlQSuisb* 
ed  for  the  "aolemn,"  form  of  probate,  is  merely 
pfdiminar;  and  tentative,  and  it  la  not  necea- 
sary  that  a  direct  action  to  annul  it  should  be 
brought,  aa  a  condition  precedent  to  a  suit  in 
the  same  court,  to  which  all  partiea  in  interest 
are  cited,  attaddng  the  valiaity  of  particular 
dispoaiticma  of  the  will  whldi  wu  tbe.aabject 
of  such  order. 

8.  Wills  »=»47e— "Codicil." 

The  codicil  la  embedded  in  our  system  of 
law,  and,  havins  been  freed  from  the  trammels 
which  bound  ft  under  the  definition  contained 
in  the  Code  of  1808.  art.  83,  la  not  here  differ- 
ent  from  the  codicil  which  is  known  elsewhere 
and  defined  a«  "an  addition  or  qualification  to 
a  will  and  a  part  of  the  will." 

[Ed.  Note.— For  other  definitiona,  aee  Words 
and  Pbzaaea,  Firat  and  Seocmd  Seriea,  CodidL] 

4.  Wills  ^s^i85<l)  —  IxoaCt  —  Exnu 
PoBMOM— Collation. 
Where  a  testator  leaves  the  disposable  por- 
ti<m  of  his  estate  to  a  particular  heir  declaring 
that  be  does  not  Intena  auch  "extra  portion"  to 
compensate  the  legatee  for  his  aerrlces  as  ex- 
ecutor, sudi  declaration  Saam  the  status  of  the 
Icfracy  as  an  extra  portion,  not  intended  to  be 
collated. 

6.  Wills  «s>649  —  Division  oi  Emon  — 

CONBTBUCnON  OF  STATUTE. 

Article  1300  of  the  Civil  Code,  which  an- 
thorisea  a  "donor  or  testator"  to  order  that  the 
effects  "klv«t  or  bequeathed"  by  him  i^all  not 
be  divided  within  a  maximum  period  of  five 
years,  can  have  no  application  to  the  Mgitime 
of  forced  heirs;  for  even  though  it  may  de- 
volve upon  them  only  upon  the  death  of  tite 
testator,  and  his  will  may  contain  words  of  be- 
quest with  reference  to  it,  tiie  paramount  title 
comes  from  the  law,  and  the  bequest  Is  merdy 
an  aoquleMCDOO  In  that  which  the  law  ordalna. 

ft.  ComcrsBKniB— Rtaiira  or  Fobcbd  HkiBs. 

In  no  case  can  the  commissi^  allowed  the 
testamentary  executor  affect  the  legitime  re- 
served to  the  forced  heirs  of  the  testator.  Civ. 
Code,  art.  168T. 

Aiq)eal  from  Civil  District  Court,  Parish 
of  Orleans ;  Fred  D.  King,  Judge. 

Petition  by  Martin  H.  Manlon,  one  ot  the 
named  executors  In  the  will  of  Martin  Man- 
ion,  deceased,  that  the  will  and  codicil  be 
re^atered  and  executed  and  that  he  be  con- 
firmed aa  executor,  and  authorized  to  take  an 
Inventory  on  which  an  order  to  that  effect 
was  made,  with  suit  by  John  E.  Manlon  for 
Judgment  of  partition  and  for  other  relief, 
and  pending  exceptions  of  iveinaturity  and 
no  canas  of  action,  tbe  ezecator  filed  a  pro- 


TlaloDal  account  to  irtd^  JiAm  B.  Mud^m 
and  another  filed  onweitluis  and  a  prayer 
fiir  a  partition,  eta  Fran  a  Judgment  main- 
taining exceptions  to  tlie  salt  first  brought, 
and  from  a  Judgmmt  lUsmlssing  the  oppofd- 
tlonSf  Jolm  BL  Manlcm  appeals.  Judgments 
appealed  trma  afilnned  In  part  and  rerwsed 
In  part  and  case  remanded. 

Dart,  Keman  &  Dart,  of  New  Orleans,  for 
ai^tellant  John  K.  Manlon.  Meyer  8.  Dr^fus, 
of  New  Orleans,  for  apt>ellee3  Martin  H.  Man- 
lon, Walter  J.  Manlon,  Mary  Martha  Manlon, 
and  WlUIam  J.  Manlon,  minors,  Martha 
Louise  Pran,  wldov  of  William  J.  Manlon, 
Catherine  M.  Manlon,  wife  ot  John  M.  Bur- 
gess, and  Martin  H.  Manlon,  testamoitary 
executor. 

Statemoit  of  the  Case. 

MONROE,  O.  J.  The  decedent  died  on  Jan- 
uary 27,  1917,  leaving  an  estate  in  New  Or- 
leans, three  Bons  and  two  daughters,  all  of 
whom  had  attained  majority,  and  two  Instru- 
ments, written,  dated,  and  signed  by  him, 
the  one  being  his  last  wlU  and  the  other  a 
codicil  thereto,  lliose  Instmm^ts  (so  far  as 
they  need  be  here  quoted)  read  as  follows: 
"New  Orleans,  Dec.  81,  1915. 

"  •  •  •  I  give  and  bequeath  to  my  sons 
William  J.  Manion  and  Martin  H.  Manlon  the 
disposable  porti<m  of  my  estate  that  I  am  per- 
mitted by  law  to  diwoae  of  by  last  will  at 
the  timo  of  my  death.  The  balance  of  my 
estate  I  desire  to  be  equally  divided  between 
my  children  who  survive  me.  I  desire  that  my 
estate  idkall  not  ba  divided  or  partitloiMd  nntU 
five  yean  after  my  death.  I  appoint  my  itms 
Martin  H.  Manitm  and  William  J.  Manion  joint 
executors  of  my  estate,  with  seizin  and  without 
bond.  If  either  should  dig  before  me,  I  desire 
that  the  survivor  shall  act  alone.  If  both 
should  die  before  me,  I  appoint  the  Citizenft' 
Bank  &  Trust  Co.  of  Loalsiana  executor,  with 
seizin  and  without  bond.  The  extra  portion 
that  I  give  to  my  sons  Martin  H.  Manion  and 
William  J.  Manlon  is  not  to  be  In  compensation 
for  their  services  aa  executora.  Written,  dated, 
and  signed  at  New  Orleans  on  Dec.  Slat;  1815) 
entire^  with  m;  own  hand. 

"New  Orleans,  Jany.  12,  1917. 

"By  this  codicil  to  my  will  of  December  Slst. 
1915,  I,  Martin  Manion,  do  give  and  bequeath 
to  my  son  Martin  H.  Manlon  the  disposable  'pat- 
tion  of  mj  estate  that  I  am  permitted  by  law  to 
dispose  of  by  last  will  and  testament  Written, 
dated,  and  signed  at  New  Orleans,  Louisiana, 
on  Jany.  12ui,  1917,  entirely  with  my  own 
hand." 

On  January  30,  1917,  the  two  instruments 
were  [Hresented  to  the  district  court  by  Mar- 
tin H.  Manlon,  one  of  the  named  executors, 
together  with  a  petition  In  whl^  he  prayed 
that  they  be  registered  and  executed,  and 
that  he  be  confirmed  as  executor  and  anthor- 
lEed  to  have  an  Inr^tcvy  taken ;  and,  it  hav- 
ing been  so  ordered,  he  took  the  required 
oath,  rec^ved  his  letters  testam^itBry,  and 
on  February  16,  1917,  filed  the  Inventory- 
Some  two  months  later  (<m  April  ISth),  John 
E.  Manlon,  one  of  the  sons  of  the  decedent, 
Instltnted  a  suit  In  which  he  jHrayed  that  his 
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cohMn  and  the  ^(ectitor  as  snch  be  dted, 
and  that  be  hare  judgment  (Quoting  the  pray- 
er of  the  petition)  as  fcdlows: 

"1.  Decreeing  a  partition  in  Und  of  the  es- 
tate owned  by  the  decedent  and  referring  the 
parties  thereto  to  a  notary  public  to  make  said 
partition. 

"2.  Striking  from  tiie  will  of  the  decedent  the 
provision  therein  giving  the  disposable  portion 
to  Martin  H.  Manion,  or  else  requirinfr  the  said 
Martin  H.  Manion  to  collate  with  the  estate 
this  disposable  portion. 

"3.  Decreeing  the  provision  In  the  original 
will  which  prohibits  a  partition  of  the  estate 
for  five  years  to  be  null,  void,  and  of  no  effect, 
and  striking  it  from  the  will,  or,  In  the  alter- 
native, limiting  it  to  the  disposable  portioa  of 

"4.  In  the  alternative,  decreeing  a  partition, 
by  licitation,  of  this  estate,  on  such  terms  and 
conditions  as  may  be  proper. 

"5.  Recognizing  petitimer  and  defendants  as 
forced  heirs  of  the  decedent,  and  as  such  enti- 
tled to  take  possession  of  the  property  of  de- 
cedtfit  and  to  provoke  a  partition  of  his  estate." 

Defendants  excepted  to  UM  salt  so 
brought,  npon  the  grounds  tbat  It  la  prema- 
ture^ and  that  the  petition  dlsclosea  no  cause 
of  action;  and.  whilst  the  exceptlona  were 
poidlng,  die  execotxHT  filed  a  provlitional 
account,  showing  assets,  condstlnK  as  per 
Inventory,  of  a  gold  watch,  valued  at  900. 
and  831  shares  of  the  capital  abxAc  Man- 
l<m  &  Co.,  valued  at  $83,100.  together  with 
dlvidads  thereon  to  the  amount  of  ¥1.1S&60> 
making  a  total  of  934,306.00;  and  diowlng 
also  liabilities  consisting  of  law  charges, 
expenses  of  last  illness  bM  funeral,  and  or^ 
dlnary  d^ts  to  tbe  amount  of  94,4B4.75,  thus 
leavii^  a  balance  of  assets  amounting  to 
920,853.75  of  whldi  no  distribution  is  pro- 
posed. J(dm  EL  Hanlon  and  one  of  the  ordi- 
nary creditors  thereupon  filed  oppositions 
— that  of  Manion  setting  up  objectioas  (wbldi 
were  subsequoitly  withdrawn)  to  certain 
Items  appearing  on  tiw  debit  dde  of  the  ac- 
count, and  othmrise  predicated  upon  muCh 
the  same  grounds,  and  concluding  with  about 
me  same  prayer  as  are  found  in  the  petition 
prevlonsly  filed  by  him.  On  October  2&th 
ttawe  was  Judgment  (signed  on  November  fith) 
maintaining  the  exertions  to  Qte  suit  first 
brought,  and  on  Novemi)er  2d,  there  was  an- 
other Judgment  (signed  oa  Novanher  12th) 
dismissing  the  opposltlona  John  B.  Hanlon 
has  alone  appealed  from  those  Judgments. 

OplDlou. 

The  appellant  relies  for  the  maintenance 
of  his  attack  upon  the  will  and  the  sui^rt 
of  hts  opposition  to  the  account  upon  tbe 
following  propositions: 

1.  That  the  last  will  of  Martin  Manton  is 
the  document  dated  January  12,  1917,  and 
that,  being  sacb,  the  provisions  of  the  prior 
will  are  null,  void,  and  of  no  effect 

2.  That,  even  if  the  first  will  stands,  the 
prohlbitlcHi  as  to  partition  for  five  years  is 
null  and  void  as  to  the  legitime  of  the  forced 
heirs. 

3.  Tbat  tbo  last  will  does  not  exempt  the 


legatee  from  coUatlDg  tbe  bequest  of  flw  dis- 
posable pwtlon. 

4.  Ttiat  by  the  terms  of  the  law  the  ex- 
ecutor, who  Is  a  le^tee  ot  the  disposable 
portion,  can  claim  no  commission. 

In  support  of  the  exception  of  prematurity 
of  action,  counsel  for  the  appellees  arguea, 
in  effect,  that  the  Judgrarat  ordering  the 
execution  of  the  will  and  confirming  the  ex- 
ecutor does  not  close  the  Bucceealon  or  au- 
thorize tbe  heirs  to  partition  the  pr<^rt7. 

In  snpport'of  the  exception  of  no  cause  of 
action,  he  argues  that  the  Judgment  In  ques- 
tion, though  obtained  ex  parte,  must  be  tak- 
oi  as  prima  fade  vaUd,  and  hence  immune 
from  collateral  attack ;  that  the  question  of 
the  validity  of  tbat  clause  of  tlie  will 
in  wblch  the  testator  expresses  the  desire 
that  the  estate  ^all  not  be  partitioned  for 
five  years  Is  not  now  before  the  court,  and 
can  be  brought  before  It  only  in  a  direct  ac- 
tion of  nullity;  and  that  the  other  proposi- 
tions l^>on  which  appellant  relies  Invcdve  con- 
clusions of  law  which  are  not  wtil  founded. 

[1]  1.  It  is  no  doubt  true  that  an  executor 
cannot  be  devested  of  the  seizin  conferred 
on  him)  by  the  wUl  until  the  heirs  who  de- 
mand possession  otter  him  a  sum  suffldrat 
to  pay  the  movable  legades,  and  if  there  be 
claims  against  the  succession  pending  In 
court,  and  the  holders  require  It,  without 
^vlng  bond  for  their  paymmt  C  O.  arts. 
1012,  1650,  1660,.  1670,  1671;  Succession  of 
Flsk,  3  La.  Ann.  707;  Bird  v.  Succeaalcm  of 
Jones,  5  La.  Ann.  645;  Succession  of  Duffy, 
50  La.  Ann.  709,  24  South.  277.  It  is  also  true 
that,  in  this  case,  there  are  no  movable  lega- 
cies, nor  are  there,  at  the  moment,  any  credi- 
tors demanding  security,  since  the  occasion  for 
such  demand  has  not  yet  arisen;  but  as  the 
executor  and  his  attorney  appear  vtpon  the 
account  filed  by  the  former  as  preferred  cred- 
itors for  amounts  whlcb,  in  the  ag^regatev 
exceed  one-half  of  the  total  Indebtedness  of 
the  succession,  and  are  opposing  the  demands 
of  the  OH>onent,  it  may  be  assumed  that 
they  would  demand  security  of  him.  It  may 
be  added  that  It  Is  not  necessary,  In  order  to 
support  the  action  of  partition,  that  the 
coheirs  or  the  party  commeiclns  It  should 
be  in  actual  possession  of  the  succeesioa 
or  the  thing  to  be  divided,  a  a  art. 
1320.  But,  though  it  Is  not  necessary 
that  the  person  bringing  the  action  sibould 
be  in  possession,  it  Is  rather  difflcult  to  Im- 
agine how  a  court  could  proceed  to  order  the 
partition  ot  pn^rty,  perhaps  by  lldtatlon, 
which  is  in  the  possession  of  an  officer  or 
agent,  holding  as  the  representative,  or  fbr 
the  beoeflt  of  third  persons,  having  ri^ts 
th»*eln  other  than  those  of  ownership.  If, 
for  instance,  at  the  time  of  the  institntion 
<^  the  action  in  partition,  tbe  property 
happois  to  be  in  the  hands  of  the  Aerlff. 
under  an  order  of  seizure  and  sale  Issued  In 
foreclosure  of  a  mortgage  lUHMned  Oke 
owner,  who  had  stibsequently  ^ed,  the  action 
could  hardly  be  entertained;  and  the  sltna- 
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lion  la  not  mateilaUy  different  where  the 
property  Is  In  the  hands  of  an  administrator 
or  executor  diarged  with  the  du^  of  appro- 
priating It  to  the  payment  of  debts  for  whldi 
It  may  be  liable.  And  so,  aa  somewhat  sua- 
talnlng  that  view,  the  Jurispnidence  of  this 
court  Is  uniform  to  the  effect  that,  where  a 
succession  has  fallen  to  minors,  for  whom 
the  law  aooepts  with  ben^t  of  Inventory, 
and  heirs  of  ag^  and  either  the  heirs  of  age 
or  the  creditors  demand  an  administration, 
the  administration  should  be  ordered;  and 
that  there  can  be  no  putting  in  possession  of 
the  heirs,  or  partition  by  Oxem,  notll  it  is 
completed.  Succession  of  Clark,  SO  Ia.  Ann. 
801;  Sacceaslon  of  Bolllard,  111  La,  1S6,  36 
South.  fiOS;  Sooces^n  of  Itandry,  117  La. 
193,  41  Sooth.  490.  InannwA,  ther^r^  as 
there  are  major  and  minor  heirs  and  credi- 
tors of  this  succession  who  are  resisting  the 
demands  of  tb»  fldngle  major  heir  that  the 
heirs  be  put  In  possession  and  the  estate 
partitioned,  we  are  of  <qdnlon  that  those 
demands  have  pn^eriy  been  heid  to  be  pt»- 
mature. 

[2]  2.  Oonslderlng  the  exception  of  no 
cause  of  actlcm  In  so  far  as  it  may  be  predi- 
cated upon  the  Idea  that  this  is  a  collateral 
attack  upon  the  judgment  ordering  the  will 
to  be  admitted  to  probate,  and  that  appel- 
lant should  have  resorted  to  a  ^rect  action, 
we  are  of  opinion  that  it  Is  not  weU  founded. 
Ttie  judgment  in  question,  having  been  ren- 
dered in  a  proceeding  to  which  the  ai^llant 
was  not  made  a  party.  Is  not  c<mcluslve 
upon  him  as  to  the  validity  of  the  provisions 
of  the  will. 

"It  is  perfectly  well  settled"  (said  this  court 
numr  yean  ago)  "that  soch  a  decree  la  not  con- 
doave  upon  ne  heirs  not  cited,  and  that,  when 
Mt  up  as  a  maniment  of  title  against  their 
claim  for  i>roperty  beloni^lnK  to  th^r  inheri- 
tance, the  validity  of  a  wul  thus  probated  may 
be  called  in  questioa  •  •  •  collaterally.'' 
Pnmat  v.  Provcir^  18  La.  Aim.  ST4. 

Itae  legal  situation  here  presented  may  be 
stated  as  fidtows;  A  will  In  dne  fonn,  is 
presented  for  probate  to  a  ooturt  vested  with 
jurisdiction  In  audi  matters,  and  the  pro- 
poi^t,  baving  compiled  witti  all  Uie  re- 
qniremenbi  at  law,  obtains  an  order  (called 
a  jodgmeiit)  for  its  registry  and  tfeeutliHL 
Upon  its  face  llie  Instrument  Is  in  some  re- 
qieGts  valid,  and  In  other  respects  it  may 
be  Invalid,  or  the  question  of  its  validity 
may  be  <nie  about  which  lawyers  and  courts 
will  disagree.  The  judge  to  whom  it  is  pre- 
sented is  not  In  a  position  to  determine,  off- 
hand, questions  of  that  character,  whidk 
may  be  litigated  for  years ;  and,  ev^  should 
he  do  so,  his  Judgment  wonid  certainly  bind 
no  one  except  the  person  lnv(A:lng  such  ac- 
tion, and  it  is  quite  doubtful  whether  even 
he  would  thereby  be  concluded  from  con- 
testing the  validUy  of  the  will ;  this  court 
faavlng  expiCBUCd  itself  <m  that  sabject  as 
follows : 

"We  are  not  prepared  to  say  that  the  mere  or- 
in  of  tte  4i>die  (or  the  execution  s  will  has 
tbs  effect  u  a  jndgDHat,  binding  even  upon  those 
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at  whose  instance  It  was  made,  so  far  aa  to  con- 
clude tbem  from  sabeeqaently  coDtesttng  the  va- 
lidity ot  the  will,  unless,  opon  the  probate,  the 
queotioD  of  its  validity  was  expressly  put  at 
issae."    Sophie  v.  Duplesais,  2  La.  Ann. 

The  order,  made  without  citation  or  hear- 
ing of,  or  Issne  Joined  with,  parties  in  In- 
terest, known  as  the  •"common,"  as  contra- 
distinguished from  the  "aolemn"  f<»m  of 
probate.  Is  merely  prdlminary  and  tenta- 
tive in  Its  operation,  and  Is  made  because  of 
the  necessity,  which  arises  at  the  moment 
of  death,  to  take  immediate  action  tor  the 
preservation  of  the  estate  of  the  decedent, 
in  order  that  his  wishes,  as  expressed  in  his 
will,  the  validity  of  which  is  thereafter  to  he 
determined,  may  eventually  be  carried  into 
effect  It  is  true  that  the  will  may  be  de- 
diared  void  ta  toto,  as  not  having  been  made 
in  the  form  or  manner  prescribed  by  law; 
or  it  may  be  fotmd  valid  as  to  form,  or  man- 
ner of  execution,  and,  whilst  valid  in  so  far 
as  the  Appointment  of  an  execntor  and  the 
delivery  of  seizin  are  concerned,  void  as  to 
all  other  dispositions;  or,  as  we  find  in  this 
case,  it  may  be  valid  as  to  form  and  manner 
of  execution,  as  to  the  appointment  of  an 
executor,  with  seizin,  and  as  to  certain  of  Its 
dlspf^tions,  and  invalid,  or  Inoperative  as 
to  others.  And  in  such  case  there  is  no  occa- 
sion and  may  be  no  desire  and  no  attnnpt 
(and  there  is  none  here),  to  annul  the  order 
for  the  e.Tecution  of  the  will,  since  all  that  is 
necessary  la  to  Invoke  an  Interpretation  of  it 
contradictorily  with  the  parties  in  interest, 
and  have  it,  authoritatively  and  conclusively, 
determined  whether  it  was  thereby  intended 
to  sanction  alike  valid  and  Invalid  disposi- 
tions of  the  will,  or,  as  must  necessarily  be 
the  case  with  an  ex  parte  order,  was  Intmd- 
ed  to  operate  tentatively  and  subject  to  such 
modification  as  might  be  determined  upon 
after  a  hearing  of  the  parties  whose  in- 
terests It  would  otherwise  affect.  The  appel- 
lant now  before  the  court  Is  such  a  party; 
he  has  brought  his  suit  In  the  conrt  by 
which  the  order  in  question  was  made,  and 
has  caused  to  be  cited  all  those  whom  it 
may  affect;  he  asks,  not  that  it  be  annulled, 
but  that  it  be  construed  and  restricted  In  Its 
operation  within  the  confines  of  the  law; 
and  we  are  of  oi^lon  that  the  course  pur- 
sued by  him  Is  legal  and  proper,  and  that  he 
Is  under  no  obligation  to  sue  f<^  the  nullity 
of  an  order  which  he  does  not  believe  to  be 
obnoxious  to  that  objection. 

[S]  3.  Considering  the  ar^ment  (in  sup- 
port of  the  same  exception)  leveled  at  the 
averments  of  ai^Iants'  petition  and  op- 
position, to  the  effect  that  "the  will,  in  the 
shape  of  a  codldl,  is  unknown  to  our  law," 
and  that  where  as  In  this  case  It  contains  a 
"universal  legacy,"  it  (If  sustained)  supers 
sedes  the  will,  we  remark  (merely  to  keep 
the  record  stral^t)  that  the  codicil  here  in 
question  contains  a  l^acy  under  universal 
title,  but  not  a  tmlversal  legacy.  The  learn- 
ed counsd  call  our  attentloa  to  the  facts, 
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that  the  Code  of  1808  contained  Uie  Dollow- 
Ing  article: 

"Art  83.  The  codicil  is  an  act  lees  solemn 
than  the  tee  tarn  en  t,  by  which  the  testator  can 
dispose  only  on  a  particular  title  and  wly  of 
movable  effects.** 

That,  as  the  legacy  by  particular  title  was 
otherwlae  provided  for  in  the  Code  of  1825, 
the  codldl  was  abolished  (by  being  oiqltted 
therefrom) ;  and  they  quote  aa  f<d]ow8  from 
the  report  made  to  the  Oeaeral  Assonbly  by 
the  redactors  of  the  Code  of  1826,  to  wit: 

"We  pTt^mse  to  suppresa  codlcila  ;  they  appear 
to  be  absolutely  useless  and  create  only  con- 
fusion in  the  subject  of  last  wishes.  Therefore 
all  *-hat  relates  to  t-odicila  will  be  stricken  out 
of  the  Code  in  the  projet  whidt  will  be  present- 
ed to  the  Legislature." 

Either  the  redactors  or  the  Legialature 
must  have  thought  better  of  It,  however,  and 
have  concluded  to  abolish  only  the  codicil  as 
defined  in  the  Code  of  1808,  since  the  Code 
ot  1825  contained  (as  article  1063),  and  the 
present  Code  contains,  the  following; 

"Art  1570  aSSSK  No  disposition  mortis 
causa  shall  henceforth  be  made  otherwise  than 
by  last  will  or  testament  Every  otber  form  Is 
abrogatod.  But  the  name  given  to  the  act  of 
last  will  Is  of  no  importance,  end  dispositions 
may  be  made  by  testament  under  this  title  or 
under  that  of  institution  of  heir,  of  legacy,  codi- 
cil, donation  mortis  causa,  or  under  any  other 
name  Indicating  the  last  ml),  provided  that  the 
act  be  clothed  with  the  forms  required  for  the 
validity  of  a  testament,  and  the  clauses  it  con- 
tains, or  the  manner  in  which  it  Is  made,  cHear^ 
ly  establish  that  It  is  a  disposition  of  last  wllL" 

The  **codIdl"  is  therefore  onbedded  In  onr 
ostein,  and,  having  been  freed  from  the 
trammels  whidi  bomid  it  under  the  d^nl- 
tlon  omtalned  in  the  Code  of  1808,  is  not 
here  different  from  the  codicil  which  is 
known  elsewhore  and  is  thus  defined,  to  wit: 

"Codicil.  A  oodidl  is  an  addition  qualifi- 
cation to  a  will  and  is  a  part  of  tiie  wUL"  40 
Cyc.  p.  9M. 

In  the  Instant  case  It  appears  that  Wil- 
liam J.  Manion,  named,  with  his  brother, 
as  coexecutor  of  the  original  will  and  co- 
legatee  of  the  disposable  portion  iff  his  fa- 
ther's estate  had  died  shortly  before  the 
death  of  his  father,  and  it  Is  quite  evident 
that  the  sole  irarpose  of  the  codicil  was  to 
confer  upon  the  survivor  of  the  two  aona  all 
that  the  father  had  intended  to  conCer  on 
them  Jointly.  The  original  wlU  expresses 
that  Idea,  in  saying,  "If  el&er  should  die 
before  me,  I  desire  that  the  survivor  shall 
act"  (as  executor)  "alone."  It  was  appar- 
mtly  considered  necessary  however,  to  add 
the  codicil  in  order  that  the  survivor  should 
succeed  to  the  whole  interest  in  the  dispos- 
able portion  of  ttte  estate,  since  the  original 
will  ocmtalned  no  provision  upon  fliat  sub' 
Ject. 

[41  4.  The  clause  In  the  original  will,  read- 
ing, "The  extra  portion  liiat  I  give  to  mj 
sons  Martin  H.  Manion  and  William  J. 
Manion  Is  not  Intended  to  be  in  ocanpensatton 
for  services  as  executors,"  Is  exididt  to  the 
effect  that  the  bequest  ot  the  disposable  por^ 
tlon  was  Intended  as  an  extra  portion,  and 


hence  not  to  be  collated.  Hughes  t.  Hughes, 
14  La.  Ann.  85  et  seq. ;  C-  C  art  1233. 

[$]  5.  Holding,  as  we  have  done,  that  this 
suit  Is  prt^rly  broogjit,  we  know  of  no  rea- 
son why  the  question  suggested  by  the 
dause  in  the  will  expressing  the  desire  of 
the  testator  that  the  estate  be  not  divided 
for  five  years  is  not  before  the  oonrt 

Article  129d  of  the  avU  Code  declares  that 
a  testator  cannot  order  that  effects  given  or 
bequeathed  by  him  to  two  or  more  persons 
shall  never  be  divided,  and  the  fOUowing 
articles  read: 

"Art  1300  (1228).  But  a  donor  or  testator 
can  order  that  the  effects,  given  or  bequeathed, 
by  him,  be  not  divided  for  a  certain  time,  ot  un- 
til the  bappoting  of  a  certain  conditicai.  Bat 
if  the  time  fixed  exceed  five  years,  •  •  • 
the  Judge  •  •  •  may  order  the  partition, 
♦  •  •  If  the  coheirs  cannot  agree,"  etc 

"Art  1301  (1224).  If  tbe  father  •  •  •  oi^ 
ders  by  his  will  that  no  partitiim  shall  be  mads 
among  bis  minor  diildreo  or  minor  grandchil- 
dren inheriting  from  him,  during  the  time  of 
thdr  minority,  this  prohibition  must  be  observ- 
ed, until  one  of  tbe  children  or  graadchUdroi 
comes  of  age,  and  demands  the  partition." 

It  will  be  observed  that  articles  1299  and 
1300  deal  with  property  "given  or  bequeath- 
ed," not,  necessarily,  by  a  person  from  whom 
the  donee  or  le^tee  would  inherit,  but  by 
any  one;  the  purpose  of  the  articles  being 
to  prevent  the  tying  up  of  property  by  con- 
ditions Imposed  In  donations  and  bequests. 
The  articles  have  theref(H«  no  appre<dable 
bearing  upon  the  rl^ts  of  forced  heirs,  with 
respect  to  the  legitime  whicb  becomes  theirs, 
by  operation  of  law,  upon  the  death  of  the 
persons  to  whom  th^  occupy  that  relation. 
C.  C.  arts.  940,  945,  1493,  et  seq.  It  Is  true 
that  they  Inherit  th^  tfigltlme^  in  the  sense 
that  It  devolves  upon  them  upon  the  death  of 
the  person  of  whom  they  are  the  forced 
heirs,  but,  unlike  the  rest  of  his  estate,  it 
devolves  npm  than  thon^  be  may  bequeath 
it  to  some  one  elaa;  their  paramount  titie  Is 
therefore  derived  fnKn  tbe  law,  and  the  be> 
quest  of  the  former  owner  is  merely  his  ac- 
quiescoice  In  that  which  the  law  ordains. 
ArtUde  1801,  on  the  other  hand,  deals  with 
"minors,  inheriting"  from  those  of  whom 
they  are  the  fwced  h^rs,  but  confines  the 
permission  to  tie  up  the  property  so  inherit- 
ed to  the  period  of  minorl^,  and  is  careful 
to  add  that  It  may  be  untied  by  the  minor. 
diUd,  or  granddiUd  who  first  attains  ma- 
jority ;  after  which  there  is  no  law,  save 
article  1300t  under  which  th^  can  be  kept 
out  of  any  port  ot  their  Inheritance;  and 
that  article  as  we  have  seen.  Is  otmfined  in 
its  applicatkm  to  so  macta  of  the  estate  of 
their  ancestor  aa  the  law  accords  him  the 
right  to  ^ve  or  bequeath  and  as  he  may  give 
or  bequeath  to  them.  Not  can  th^  be  com- 
pelled to  hold  any  other  prapaty  in  cdmmon. 
since  the  law  so  exiwessly  dedares.  C.  C 
art  1289.  We  ther^n^  comdnde  that  the 
eaywessed  desire  <tt  the  testator  that  his  es- 
tate be  not  divided  for  five  years  ooold  not. 
In  any  evoitp  be  giren  elfoct  save  u  to  the 
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dlsposaUe  portitui,  nor  as  to  that,  since  It 
has  been  bequeathed  not  to  two  or  more  per- 
sons, but  to  one  person. 

[I]  0.  Article  1683  of  the  GlvU  Code  fixes 
the  commisfdon  of  an  eiecator  wbo  has  had 
seizin  of  all  the  estate  of  the  sacceeslon  at 
2^  per  cent,  on  the  whole  amount  of  the 
estimate  of  the  Inventory,  xoafclng  a  deduc- 
tion for  what  Is  not  prodactlve  and  for  what 
Is  duo  by  lDs(dvent  d^tors.  Article  1687  de- 
clares that: 

"In  no  ease  ihaU  As  eonuniarion  allowed  to 
the  testamentan'  exentitrB  aflsct  t3i»  legitime 
reserved  to  the  nwoed  bdrs  ol  die  testator." 

In  the  Instant  case  the  executor,  receiving 
the  entire  disposable  position,  can  be  allow- 
ed no  commission  which  would  not  affect  the 
Mgltlme  of  the  forced  heirs;  hence  no  com- 
mission can  be  allowed. 

It  l4  therefore  ordered  and  decreed  that 
the  Judgments  appealed  from  be  affirmed  In 
so  far  as  they,  or  either  of  them,  hold  the 
action  for  partltioD  to  be  premature,  and  dis- 
miss It,  and  to  so  far  as  they,  or  either  of 
them,  bold  that  the  avermeuts  that  the  codi- 
cil supersedes  the  original  will,  and  that  the 
legatee  of  the  disposable  portion  of  the  es- 
tate should  collate  the  same,  disclose  no 
cause  of  action ;  and  that  said  Judgments  be 
reversed  In  so  far  as  they,  or  either  of  them, 
hold  that  the  attack  upoo  the  will  should 
have  been  made  in  a  direct  action  for  the  nul- 
lity of  the  oTier  admitting  the  same  to  pro- 
bate; that  the  averments  to  the  effect  that 
the  clause  In  the  will  looking  to  the  postpone- 
ment of  the  partition  for  five  years  disclose 
no  cause  of  action ;  and  that  the  opposition 
to  the  allowance  of  the  commission  to  the 
executor  was  not  well  founded.  It  Is  further 
oi-dered  that  the  case  be  remanded,  to  be  pro- 
ceeded with  according  to  law  and  to  the 
views  herein  expressed,  the  costs  to  be  paid 
by  the  mass. 


043  La.) 

No.  22789. 

GENEBES  V.  BOWIE  LUMBER  OO. 

(Supreme  Court  of  Louisiana.   April  11,  1918. 
On  Applicatiou  for  Behearini, 
June  29,  1918.) 

/Bt/Uahu*  fty  Oa  Court.) 

1.  Descbitt  and  DnrUBUTioir  «=»72— Stro- 

CK86I0E7— ACCKPTAHCa  OB  BxnCRCIATION  Or 

Succession— CoNSTsucTioit  or  Statute. 
Article  lOSO  of  the  Gtvn  Code,  dedarinR  that 
tte  tacolty  of  accepting  or  rflnouneins  a  succes- 
sion beetHnei  barred  by  the  lapse  of  time  requir- 
ed for  the  lonxest  prescripticai  of  the  rights  to 
immovables,  means  that  one  right  or  the  other, 
either  the  rljiht  to  accept  w  the  rf^t  to  re- 
nounce, whichever  ri^t  or  fiiculty  the  heir 
ifaonld  have  exercised  before  the  lapse  of  30 
years,  is  prescribed  at  the  end  of  the  30  years. 

2.  Descent  aicd  Dibtbibution  4=>72  —  Suc- 

CESSron— ACOBPTANCB  OB  SXNUNCtATION  OF 
SUOCESBION— COItSTBUCTIOR  Or  STATUTE. 
Article  106O  of  the  Civil  Code  does  not  mean 
that  both  faculties,  that  of  accepting  and  that 
of  renouBcina  a  succession,  become  prescribed 
sbrndtancoaaly.  as  to  ons  si^  the  same  heir;  for 


that  is  impossible.  It  is  oidy  the  facnlty  which 
the  heir  has  a  right  to  ezerdse  and  an  interest  In 
ezerdsing,  befbre  the  lapse  of  SO  years,  that  be* 
comes  prescribed  by  the  lapsa  of  80  yeazs. 

8.  I>BBOKRT  AND  DmUBUTZON  <3>72,  119(2)— 
SUCCBSSIOlT— AOCEFTANCB  OF  BEKUKCIATION 

OF  Succession— PBESCBiFTtoit. 
If  it  be  the  facnlty  of  accepting  the  snccea- 
aion  that  the  heir  has  to  exxrdae.  In  order  to 
avail  himself  of  his  ric^its  as  an  heir,  it  most  be 
exerdsed  within  30  years,  or  the  faculty  will  be- 
come prescribed.  If  it  be  the  facnlty  of  renounc- 
ing the  succession  that  the  heir  has  to  exercise, 
to  avoid  the  obligations  <^  the  deceased,  that 
faculty  must  be  exerdsed  within  the -80  years, 
or  It  wUl  becMDe  prescribed. 

4.  Descent  and  Dibtbibution  ^=972  —  Sxro- 

0BS8I0N    —   HEIBSHIP  —  PhESCBIPTION  — 

Statute. 

By  the  prescsiption  of  80  years,  eatabllshed 
by  article  1030  of  the  CAvil  Code,  the  status 
of  the  heir  or  relation  to  the  deceased  person  Is 
irrevocably  fixed,  as  eitiier  tliat  of  an  heir  or 
that  of  a  stranger,  according  to  what  the  status 
was  at  the  mtmient  befbre  ana  wbea  the  30  years 
expired. 

5.  DnaERT  AND  DiaiBZBVTxon  «=»>72  —  Suo- 

CEBSION  —  AcOBPTANCE  OF  SUOCEBSION  — 

BioBT  or  Renunciation. 
An  heir  who  has  not  formally  accepted  the 
succession,  ncnr  committed  an  act  diat  has  made 
him  liable  as  an  heir,  may  exercise  either  fac- 
ulty—that of  accepting  or  that  of  renouncing  the 
socceasion — at  any  time  within  30  years.  Bven 
an  heir  who  has  renounced  may  yet  accept  the 
Buocesglon,  at  any  time  within  30  years,  provid- 
ed it  has  not  been  accepted  by  other  heira,  and 
provided  ri^ta  acquired  by  third  persona  either 
oy  prescription  or  by  lawful  dealings  with  tbe 
BUCOHslmi  reprosentBtive  ihsU  not  be  prejudiced, 

6.  DEBOKKT  and  DiBTBIBUnON  ^72  —  SUC- 
CESSION —  Renunciation  of  Succession  — 

PUCSCBIPTION. 

With  regard  to  forced  heir,  In  whom  the 
law  vests  seisin  of  the  estate  or  the  right  of  poe- 
sessioo  without  his  having  to  accept  the  succes- 
sion, it  is  only  one  who  has  renounced  who 
stands  to  lose  by  prescription  the  right  to  ac- 
cept ;  and  It  is  odiy  one  wbo  has  not  renounced 
Who  can  lose  by  xveseriptioa  his  right  to  re- 
nounce. 

7.  Descent  ano  Dibtbibution  «=s>72  —  Stjo- 
cession  —  FOBOED  Hetbshtf—  Acoeptanqb 

— Pbkscbiption. 
A  forced  hdr,  particularly  one  who  was  a 
minor  child  when  the  succession  was  opened, 
who  has  never  renounced  the  succession,  does 
not  lose  by  prescriptifni  his  right  of  inheritance, 
by  failing  to  accept  the  succession  within  30 
years,  becauae.  if  he  has  not  renounced  the  snc- 
ceaaion,  he  Is  presumed  to  have  accepted  it,  and 
the  only  faculty  that  he  has  to  lose  by  prcscvip* 
tion  is  the  facnlty  at  renouncing. 

8.  LnoTATiON  or  Actions  ^»12(1)  ~  Pbe- 
sokzption  —  Statuis  or  Reposb  —  Pub- 
pose. 

Statutes  of  repose,  l»  which  titles  are'cou- 

Grmed,  are  enacted  for  the  benefit  of  those  only 
who  have  a  primordial  or  voidable  title,  not  for 
the  baiefit  of  treapasaeiB  or  poaseasora  without 
even  a  voidable  tide. 

9.  llmffation  of  actions  4^12(1)  —  pbe- 
scbiption—Teespasbeb— Statute. 

The  prescription  of  30  years  referred  to  In 
article  3548  of  the  CSvil  Code  does  not  defeat  a 
petitory  action  instituted  bv  the  owner  against 
a  trespasser  or  possessor  without  as  much  as  a 
wddable  title  and  without  30  years'  possessiou. 


OBKZRXB  T.  BOWIE  LUMBSR  Oa 


m,uWm  Mm  1SH  ssa  asms  tofls  taA  XBT-MUMBmB  aU  Kar-Hiubofed  DlcHta  and  Intesaa 
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fAiHiional  Bvllabua  by  Editorial  Btalf.) 

10.  Plkaoing  ^=»112^Pisa  of  Pbescbiptiok 
— Etfect  as  An  s  web. 
Although  it  would  have  been  ezpeditioua  to 
nave  referred  the  plea  of  prescription  to  the  mer- 
its of  the  cue,  or  to  have  tried  it  with  the 
merits,  it  was  not  an  error  to  refuse  to  coiuuder 
the  plea  as  an  answer  to  the  suit. 

Monroe,  O.  J.,  diKentliig, 

Api)^  ttom  Twartietb  IMstrict  Court, 
Pariah  of  Lafourche;  WUllam  EL  Howell, 
fudge. 

■  Fetltcny  action,  coupled  with  an  action  In 
damages  tfx  treBjfBsa,  by  George  A.  Qenerea 
against  the  Bowie  LnmbOT  Company.  Jndg- 
mrait  omlatalnlng  defendant's  plea  oC  pte- 
acrlptlon  In  port  and  overruling  It  In  part, 
and  plaintiff  appeals.  Judgment  annulled, 
and  case  remanded  for  trial  on  the  merits. 

W.  B.  Le  Boiirge<^  of  New  Orleans,  for 
appellant  Galllouet  ft  CalUooet,  <tf  Thlbo- 
daux,  for  appellee. 

CNTEJUU  J.  This  Is  a  petitory  action  to 
recover  two  tracts  of  ewamp  land  in  the  de- 
fendant's possession.  The  i^lntlff  claims 
also  $474-00.06,  alleged  to  be  the  value  of 
forest  timber  taken  trom  the  lands  by  the 
defendant.  The  lands  are  described  as  the 
N.  %  of  N.  W.  %  of  section  4,  and  aU  of  that 
porUon  except  the  N.  E.  %  of  N.  E.  ^  of 
section  e  that  lies  on  the  north  side  of  Bayou 
Chevnill,  in  T.  14  S.,  B.  18  E.,  In  the  South- 
eastern district  of  Louisiana,  west  of  the 
Mississippi  river. 

The  plaintiff  claims  title  by  Inheritance 
from  his  parents,  Lonis  F.  Generes  and  Mrs. 
Josephine  Abat  Oeneres,  bis  coheirs  (collat- 
eral relations)  bavli^  renounced  the  sncces- 
sion  of  their  deceased  parents,  and  he  hav- 
ing been  recognized  as  the  sole  heir  of  his 
father  by  a  Judgment  of  the  dvil  district 
court  for  the  iwrish  of  Orleans. 

He  alleged  that  the  lands  were  acquired 
by  Lonis  F.  Generes  by  purctiase  from  the 
state  of  Louisiana,  the  land  In  section  4  by 
patent  No.  2187,  and  that  In  section  6  by 
patent  No.  2188,  both  dated  the  13th  of  De- 
cember, 1876. 

The  plaintiff  alleged  that  the  defendant 
liad  no  title  whatever  to  the  land  In  section 
4:  that  the  defendant  claimed  the  land  In 
section  6  by  virtue  of  a  deed  from  the  Acme 
Land  &  Timber  Companr,  dated  the  12th  of 
November,  1908;  but  that  the  Acme  Land  ft 
Timber  C<mipany  had  had  no  title  whatever, 
an^  had  made  the  sale  without  warranty  and 
for  an  inadequate  price.  The  plaintiff  al- 
leged that  the  sale  was  therefore  absolutely 
null,  and  that  the  defendant  was  a  mere 
trespasser  on  both  tracts  of  land. 

After  certain  dilatory  exceptions,  which 
we  need  not  consider,  had'l>een  filed  and  dis- 
posed of,  the  defendant  filed  a  plea  of  pre- 
scription of  30  years,  based  upon  articles 
1030  and  3548  of  the  Civil  Code.  The  plain- 
tiff obtained  a  rule  on  the  defendant  to  flhow 


cause  why  the  plea  of  iH«ecrb>tlon  should 
not  be  considered  an  answer  to  the  suit. 

The  rule  was  tried  and  dismissed,  and  the 
plea  of  prescription  was  tried  and  disposed 
of  as  such. 

The  evidence  adduced  on  the  trial  of  the 
plea  of  prescription  disclosed  that  the  plaln- 
tUTs  father,  Louis  P.  Generes,  died  in  Havre, 
France,  on  the  28th  of  October,  1875 ;  that 
bis  succession  was  opened  and  his  will  pro- 
bated in  New  Orleans,  his  last  domicile,  In 
that  year.  The  Inventory  of  the  estate,  made 
In  November,  1875,  did  not  mention  the  lands 
involved  In  this  suit,  pr(Aably  because  the 
patents  had  not  then  been  Issued.  It  appears 
that  the  widow,  Mrs.  Joeei^ilne  Abat  Gen- 
eres, mother  of  the  plaintiff,  was  present  at 
the  making  of  the  Inventory,  in  her  capacity 
of  widow  In  community  and  tutrix  of  her 
minor  children,  and  signed  the  proc^  verbal 
of  the  notary  puUlc.  The  plaintiff  was  then 
a  minor,  having  been  bom  on  tbe  22d  of 
September,  18S0.  Two  of  tbe  dangjiters  of 
Louis  F.  Generes  renounced  his  succession 
on  the  30th  of  November,  18TO,  All  other 
heirs,  except  the  plaintiff,  renounced  tbe  suc- 
cession In  1&16.  The  final  account  of  the  ad- 
ministrator was  filed  on  the  2d  of  July,  18S5. 

On  the  petition  of  the  plalntUT,  filed  in 
March,  lftl6,  an  ex  parte  Judgment  was  ren- 
dered by  tbe  civil  district  court  for  the  par- 
ish of  Orleans  on  the  4t2i  of  May,  191^  recog- 
niidng  the  plaintiff  to  be  t2ie  aole  li^  at 
Lonis  F.  Generes. 

The  plaintiff's  mother  died  Inteatate  m  tbe 
6th  of  October,  190B. 

This  suit  was  filed  in  August,  1910,  four 
months  after  the  plaintiff  was  Informed  that 
the  defendant  had  cut  fbe  timber  from  the 
land.  No  evidence  was  offered  to  show  the 
nature  or  duration  of  the  defendant's  posses- 
edou  of  the  property.  The  district  Judge  as- 
sumed, from  the  character  of  the  suit,  that 
the  def^idant  had  been  In  poaaesston  of  the 
land  longer  than  a  year.  He  austalned  tbe 
plea  of  prescrJ^ttKm  against  tbe  irialntUTa 
right  to  recover  property  of  the  estate  of  bla 
fathv,  and  ovemled  the  plea  as  to  tbe 
plalntUTe  rl^t  of  adlon  as  tbe  taeir  ot  Ills 
mother,  the  widow  In  oommimitsr  of  Louis 
F.  Generes. 

The  i^attttUt  pmaecates  tills  appeal.  Tim 
defendant,  answering  tbe  aiq^eal,  contends 
that  the  land  in  dl^mte  bdmiged  to  tbe 
s^nrate  estate  oC  the  idalntlff^  falte,  and 
prays  that  Uw  Judgment  aniealed  from  be 
amraided  so  as  to  maintain  that  the  plea  of 
prescription  ban  the  idalntUFs  rl^t  <tf  ae> 
tlon  tor  any  part  oC  die  land  ansd  ftff. 

OpUlon. 

[It]  Although  it  would  have  been  expedi- 
tious to  have  referred  the  plea  of  prescription 
to  the  merits  of  the  case,  or  to  have  tried  it 
with  the  merits,  It  was  not  an  error  to  refuse 
to  consider  the  plea  aa  an  answer  to  Oie  suit 
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[1,1]  a%e  eosentlal  fact  upon  which  the; 
district  court  maintained  the  plea  of  pre- 
scilptl(Hi,  under  artl<dea  1080  and  S548  of  the 
CItU  Code,  ia  that  80  years  had  elapaed  from 
the  date  the  r^**"*^"*  became  of  age  when 
he  formally  ace^ted  the  aucceaaton  of  his 
fotber  and  uaerted  Utle  to  the  pnperty  In 
CMiteat. 

Article  1080  of  the  Code  declares: 
.  "Tbe  faculty  of  accepting  or  renooticing  a  buc- 
cession  becomes  barred  b;  the  lapse  of  time  re- 
quired for  tbe  longest  prescriptioa  of  the  rights 
to  immoTablea." 

Article  3548  provides: 

"All  actions  for  immovable  property,  or  for  an 
nttire  estate,  as  a  succession,  ere  prescribed  by 
tkirty  years." 

The  Judgment  rendered  in  this  case  Is  bas- 
ed mainly  upon  the  decision  rendered  in  the. 
Succesdon  of  Waters,  12  La.  Ann.  97,  where 
onr  predecessors  Interpreted  the  expression 
In  article  1030  of  the  Code  "the  faculty  of 
accepting  or  renuundng"  to  mean,  not  either 
the  riKht  to  accept  or  the  right  to  renounce, 
nor  the  privilege  or  choice  of  either  accept- 
ing or  renoundng,  but  the  right  of  accept- 
ing and  the  right  of  renouncing. 

It  was  virtually  conceded  In  the  two  opin- 
ions rendered  In  the  case  dted  that  the  In- 
terpretation adopted  by  the  court  destroyed 
the  effect  of  that  part  of  the  article  (1023  of 
the  Code  of  1825)  providing  for  the  prescrip- 
tioa  of  the  right  or  faculty  of  renouncing. 
Tbe  Chief  Justice,  speaking  for  the  court, 
said  it  was  not  then  found  necessary  to  put 
a  construction  upon  that  part  of  the  article, 
and  that  It  would  be  In  time  to  consider  the 
dlfBcuItles  presented  by  It  whenever  a  case 
might  arise  In  whldi  an  explanation,  If  pos- 
sible, would  be  required.  An  explanation  of 
the  provision  for  the  prescription  of  the 
rijtht  or  tocnlty  of  renouncing  was  then  ut- 
terly impossible,  because  in  Its  Interpreta- 
tion the  court  had  suppressed  that  part  of 
the  article  completely. 

Mr.  Justice  Spofford,  in  bis  concurring 
opinion  in  the  case  dted;  recognized,  or  man- 
ifested, that  the  court  was  giving  effect  to 
cne  half  and  sxippressing  the  other  half  of 
the  law  to  be  Interpreted.  He  said,  apolo- 
^cally,  that  the  rule  that  some  effMt 
sboald  be  given  to  all  <tf  the  words  of  the 
law  was  guallfled  by  the  condition  that  It  be 
possible,  and  that.  If  the  lawgivers  had  nod- 
ded, or  added  idle  wotda  to  their  statutes.  It 
vna  no  more  than  the  great  masters  of  wla- 
dom  In  all  departments  of  letters  had  done 
before  than.  He  added  that  he  thought  the 
Legtslature  of  Louisiana  had  Intended,  by 
the  article  In  questloD,  mer^  to  fix  a  term 
of  prescription  against  tbe  rl^t  at  Mcept- 
anoe,  and  to  intimate  the  consequence  of  Its 
lapse  wiOioat  an  acceptance.  He  said  that 
that  oonseqnaiee^  he  tbongtat,  wai  that  the 
MwcessiMe  became  a  atruiger  to  tbe  mceee- 
bIod. 

It  the  frsmen  of  article  1080  of  the  Code 
Intended  Iti  nwnlnt  and  eflMt  to  be  tliat  at 


I  the  end  of  SO  years  of  allaioe  the  heir  should 
become  a  stranger  to  the  succession,  the 
provlston  ft>T  the  presaiptUm  against  the 
right  to  riKtounce  might  as  w^  have  been 
omitted.  There  Is  unmistakable  evidence, 
however,  in  the  Code  Itsdf,  that  the  law- 
givers were  not  noddli^,  or  adding  idle 
words  to  article  lOSO  of  the  Code,  when  they 
declared  that  the  foculty  of  renouDdng  a 
snoceeslon  should  be  barred  by  the  prescrip- 
tion of  30  years. 

Article  1080  Is  a  literal  translation  of  ar- 
ticle 788  of  the  Code  Napolfon,  viz. : 

"La  faculty  d'  accepter  oa  de  r^pudler  nne  Sbc* 
cession  se  prescrit  par  le  laps  de  temps  roquia 
pour  la  prescription  la  plus  longue  des  droits  ud- 
mobiliers." 

The  proof  we  refer  to,  that  the  provision 
for  the  prescription  of  the  right,  of  an  heir 
to  renounce  a  succession  was  not  luEerted 
inadvertently  in  artlde  789  of  the  French 
Code,  nor  copied  carelessly  by  the  conH>llers 
of  our  own  Code,  Is  that,  when  they  copied 
article  790  of  the  Frendi  Code,  In  the  ad(^ 
tion  of  artlde  lOZi  of  the  Louisiana  Code 
(article  1031  of  tbe  Bevlslon  of  1870)  they 
added  this  paragraph*  yUl  : 

"In  like  manner,  so  long  as  the  prescription  of 
renunciation  is  not  determined,  tbe  heir  may 
Btill  renonnce,  provided  he  has  done  no  act  to 
make  himsdf  liable  aa  heir." 

The  framers  of  the  Code  therefore  express* 
ed  as  plainly  as  language  conld  express  th^ 
understanding  and  tntattlon  that  article 
1030  provided  for  tlie  ^vscrlption  of  the 
right  or  faculty  of  renoundng,  as  well  as  of 
acc^ting,  a  succession. 

It  is  aa  plainly  d^onstrated  1^  other  pnn 
visions  of  the  Code  on  the  subject  of  ac- 
cutanea  and  ramndatlon  of  successions  that 
the  Legislature  did  not  Intend  that  the 
words  "or  renoundng,"  in  article  1080, 
ahould  be  disregarded,  as  th^  were  In  the 
Succession  of  Waters.  If  those  words  mean 
anything,  they  mean  that,  under  some  dr- 
cnmstances.  It  Is  the  r^t  or  faculty  of  re- 
noundng a  succession  that  becomes  prescrib- 
ed by  80  years  of  silence,  although,  under 
other  drcumstances,  depending  npon  the 
status  of  the  heir.  It  Is  tbe  right  or  faculty 
at  accepting  that  becomes  prescribed  b7  SO 
years  of  sllaice.  It  it  were  true  that  any 
heir,  viiiatever  his  stotua  might  be,  should 
become  a  strangw  to  the  succession  at  the 
end  of  80  years  of  acqnlescoice  on  bis  part, 
there  would  be  no  meanlug  whatever  in  say- 
ing that  his  right  to  renounce  Is  then  pre- 
scribed ;  tor,  when  an  heir  has  become  a 
stranger  to  tbe  succession,  he  has  tbe  ad- 
vantage and  is  in  the  position  of  one  who 
has  renounced;  and  It  would  be  absurd  to 
say  that  his  right  to  renounce  is  then  pre- 
scribed. 

We  find  many  provlstons  that  were  Insert- 
ed In  the  Code  of  1825  and  retained  In  tbe 
Revision  of  1870  that  were  not  in  the  Code 
or  IHgest  of  1808,  nor  in  the  Code  Napoleon, 
that  would  have  no  meanlag  whatever  if  It 
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were  not  true  tbat,  under  some  drcnmstanc- 
es,  it  is  the  faculty  or  right  of  rraoimdt^ 
that  becomes  prescribed  by  80  years  of  sl- 
lence,  although,  underothercircnmBtaDceB.lt 
la  the  faculty  or  right  of  accepting  that  be- 
comes prescribed  by  80  years  of  silence.  For 
example,  article  1014  (1007  of  the  Code  of 
1826)  dedares  that  he  who  Is  called  to  the 
sncces^cm,  being  s^zed  thereof  In  right,  is 
considered  the  heir  as  long  as  he  does  not 
manifest  the  will  to  divest  himself  of  that 
right  by  rewnntdng  the  succession.  Article 
1015  aOOS)  declares  that  the  r^nndatlon  of 
a  succession  is  never  presumed,  but  must  be 
made  expressly  by  notarial  act  Article 
1018  aOll)  declares  that  renuntdatlon  Is  the 
same  as  an  alleaatlcm  of  the  succession,  and 
that  therefore  an  heir  cannot  renounce  un- 
less he  be  capable  of  alienating.  Hence  the 
next  following  two  articles  declare  that  a 
married  woman,  as  heir,  cannot  renounce  the 
succesElcm  without  b^g  authorized  by  h^ 
husband,  or,  <m  bis  refusal,  by  the  Judge, 
and  that  an  agent  or  attorney  In  feet  can- 
not renounce  for  an  heir,  without  being  8pe> 
dally  authorlced  to  that  effect. 

All  of  that  new  matter  In  tbe  Code  of  1825 
tetslned  in  the  Berlslon  of  1870  Is  a  rec- 
(^itlon  of  the  necessity  for  a  forced  heir 
to  renounce  a  succession  In  order  to  relieve 
himself  ot  Its  obligations.  Tbe  right  to  re- 
nounce a  succession  was  therefore  regarded 
with  as  much  importance  as  the  right  to 
accept,  in  the  ad(^on  of  tbe  Code  of  1820. 
The  prescription  against  the  r^t  of  re- 
nouncing would  be  a  matter  of  no  import- 
ance whatever,  and  it  mi^t  as  well  have 
been  nnltted  from  article  "lOSO  of  the  Code, 
If  It  were  true  that  any  heir,  of  any  statns 
and  under  any  and  ail  drcumstances,  should 
become  a  stranger  to  tbe  succession  by  bis 
sUenoe  and  Inaction  for  80  years. 

We  thin^  too.  that  the  original  matter  In 
artlde  1081  of  the  Code,  translated  Uterally 
from  article  790  of  llie  Frendi  Gode^  made 
it  qtdte  plain  that  the  oompHers  of  both 
Codes  undmtood  and  intended  that  the 
Tight  or  fecnlty  of  renoundng  a  snccesslon 
should  be  prescribed  by  80  years'  sllmoe  on 
the  part  of  an  heir,  and  that  the  words,  "ou 
d«  T^udier."  *'or  [of]  renoundng."  were 
not,  as  our  predecessors  on  this  bench 
Oiought,  mere  idle  words.  Ttka  first  para- 
graph of  artlde  ICtSl,  tran^ted  from  the 
Frmdi  text,  provides: 

"So  long  as  the  prescription  of  the  rlgltt  of 
accepting  is  not  acquired  against  the  heirs  wbo 
have  renoanced,  they  have  the  faculty  stUI  to 
accept  the  succession,  if  it  has  not  been  acwpted 
by  other  heirs,  without  prejudice,  however,  to 
rights  whidi  may  have  been  acquired  by  thini 
persons  •  •  ♦  either  by  pr«*scription,  or  by 
lawful  acts  done  with  the  adminiatrator  or  cura- 
tor of  the  vacant  estate." 

Mr.  Justice  Spofford,  to  the  opinion  he  de- 
livered In  the  SuccesEtion  of  Waters,  acknowl- 
edged that  tbe  provision  of  artlde  790  of 
the  French  Code  quoted  above  was  as  plain 
a  reoognltlcn  of  the  existence  In  that  Code 


of  a  special  prescription  against  the  rl^t  of 
acceptance  as  was  manifested  by  the  tram- 
era  of  our  own  Oode  whui  they  added  to  the 
<dd  Oode,  in  adopting  article  1014  of  tbe 
Oode  of  182S  (retained  hi  artlde  1021  of  tbe 
revision  of  1870)  this  paragraph,  viz.: 

"If,  on  the  contrary,  the  betr  has  only  refused 
to  accept  and  baa  not  renooDced,  he  can  daim 
the  surplus,  on  accepting  tbe  succession,  pro- 
vided his  rMcht  of  acceptance  be  not  prescribed 
against.*' 

Tbe  ruling  In  the  Snccesslon  of  Watera 
was  largely  based  upon  the  additional  par- 
agraph (last  iinoted)  in  article  1014  of  the 
Code  of  1825  (R.  C.  a  art  1021).  It  was 
conceded,  thonfl^,  that  as  strong  an  argu- 
ment in  support  of  the  InterpretatliMi  given 
to  artlde  1030  by  the  court  might  have  been 
based  iQKHi  articte  790  of  the  Frendi  Code; 
and  the  opinion  of  Marcodfi  contrary  to  that 
of  the  court  was  therefbre  criticized. 

Our  own  interpretation  of  article  1030  a< 
the  Code  is  that  what  prescribes  at  tbe  end 
of  30  years  is.  not  both  the  right  of  an  h^ 
to  acc^  and  at  the  same  time  his  right 
to  rraiounce  a  succes^n.  for  that  Is  impos- 
sible, but  the  right  to  accept  or  the  right  to 
renounce,  as  the  case  may  be,  d^ndlng 
upon  whether  the  heir  be  one  who  was  re- 
quired to  accept  or  one  who  was  required  to 
renounce  within  the  30  years.  That  con- 
struction accords  with  the  cardinal  rule  of 
giving  effect  to  every  word  in  the  law;  it 
is  in  accord  with  the  exact  language  of  the 
article,  and  Is  consonant  with  every  other 
provision  oi  the  Code  on  tbat  subject 

[3-1]  The  plain  language  Is  tbat  tbe  fac- 
ulty of  accepting  or  of  renouncing — not  and 
of  roioundng — becomes  barred  by  prescript 
tlon.  If  It  be  the  faculty  of  accepting  that 
the  heir  has  to  exerdse,  In  order  to  avail 
himself  of  his  ri^ts  as  an  heir,  it  must  be 
exercised  within  30  years,  or  the  faculty 
will  beoHne  prescribed.  If  it  be  the  faculty 
of  renoundng  that  the  heir  has  to  exercise 
to  avoid  the  obligations  of  the  successloD.  it 
must  be  exercised  within  the  30  years,  or 
that  faculty  will  become  prescribed;  tor  at 
any  time  within  the  30  years  an  hdr  who 
has  not  formally  accepted  the  succession  may 
exerdse  either  faculty — that  of  accepting  or 
that  of  renouncing.  In  fact,  according  to 
artlde  lOSl,  even  the  heir  who  has  reuounc- 
ed  may  yet  accept  the  succession  at  any  time 
within  the  30  years,  if  it  has  not  been  sc- 
ented by  other  heirs,  and  provided  It  shall 
not  prejudice  the  rlf^ts  acquired  by  other 
persons,  either  by  prescrlptlni  or  by  lawful 
dealings  with  the  succession  representative^ 
And,  In  like  mamm,  «ie  whose  qoallty  uf 
heir  la  acquired  by  the  mere  operat&on  at 
law  and  without  having  to  take  proceedings 
or  even  to  express  'an  Intention  to  accept 
may  yet  renounce  the  succession  at  any  time 
within  the  30  years,  provided  he  has  not 
committed  any  act  that  would  make  him 
liable  as  an  heir.  At  the  eitiAratitm  of  the 
80  years  tbe  statos  at  the  prasoB  or  rdatlon 
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Is  Irrerocably  fixed  by  the  preacrbitlon  ea- 
tabUshed  by  arUde  1030  of  tbe  Code,  el- 
tbor  .BS  an  faelr  or  not  an  belr,  dependlns 
npon  what  Ms  status  was  before  the  30 
years  ended.  To  Illustrate:  If  he  was  i 
forced  hdr,  or  it  be  was  a  legal  heir,  and 
tbeie  was  no  forced  belr  nor  universal  1^- 
tee^  be  Is  presumed.  If  be  baa  not  renounc- 
ed  tbe  SDOceeatoB,  Irrevocably  to  bave  afr 
cepted  It  at  tbe  end  of  SO  yettra;  for  bis 
right  or  faculty  Qf  rttionndng  la  then  pre- 
scribed. On  tbe  other  band,  U  he  was  an 
Irregular  h^,  he  is  j^reatuned.  If  he  has 
not  formally  accepted  or  been  put  Into  pos- 
seadCHi  of  tbo  estate^  lirevocaUy  to  have 
lenotinced  It  at  the  aid  at  30  years;  for  hia 
right  m  faculty  of  aoo^tlng  la  then  iwe- 
acribed. 

It  moat  be  borne  in  mind  tliat  tbe  legal 
hdr  sncceeda  to  the  Inheritance  at  the  In- 
stant of  tbe  death  of  the  person  (rom  whom 
be  Inberita.  S.  a  a  Ma  The  acgulsitlon 
by  the  legal  belr  takes  place  by  opeiatloa  of 
law,  without  bis  having  to  take  at^  to 
gain  poaaeaalon  of  tbe  estate,  or  ezpresa  his 
willlngneas  to  accept  tbe  sucoesalfln.  Gblt 
dren,  insane  persona,  and  those  who  are  Ig- 
norant of  the  death  of  the  persm  from  wlioin 
they  Inliertt  are  v«ted  with  s^sdn,  as  a 
matter  ot  rlg^t  tbou^  not  wised  la  fact 
B.  a  G.  911.  The  right  whicb  the  deceased 
had  of  poaseedon  of  bis  estate  continues  in 
the  legal  belr,  as  If  there  bad  been  no  Inter- 
ruption, because  the  l^al  belr  Is  conaldered 
?*4zed  of  the  succession  from  .the  instant  of 
the  deatii  of  the  person  from  whom  he  Inher- 
its. R.  O.  G.  942.  By  seizin  Is  meant,  not 
possesslan  in  fact,  but  tbe  right  of  posseiudoo, 
of  the  prc^er^  of  tbe  succession.  R.  C.  C. 
041. 

[I,  7]  Bow  can  It  be  said  then,  that  a 
forced  belr,  who  Is  Invested  with  tbe  right 
of  possession  of  the  pr<^rty  of  the  succes- 
sion by  operation  of  law  and  without  hav- 
ing to  accept  tbe  sncces^on,  loses  "the  fac- 
ulty of  accepting"  by  the  prescription  of  30 
years? 

Tbe  Interpretation  of  Marcod^,  which  the 
court  rejected  In  the  Sncceeslon  of  Waters, 
was  that  It  was  the  hereditary  right  Itself, 
that  is,  tiie  heir's  right  or  faculty  of  dioos- 
Ing  whether  to  accept  or  to  renounce  the 
succession,  that  was  prescribed  by  article  789 
of  the  French  Code. 

Fnzler-Herman,  vol.  2,  p.  90,  expresses  the 
same  opinion.  He  says  that  It  follows  clear- 
ly from  article  789  that  the  heir  has  30 
years  in  which  to  choose,  and  that  the  pre- 
samptive  heirs  who  might  be  called  In  bis 
default  bave  no  way  of  forcing  him  to  act, 
unless  It  he  by  putting  themselves  In  pos- 
session of  the  prc^rty.  He  says  that  the 
donbt  as  to  what  is  the  effect  of  the  pre- 
scription has  given  rise  to  one  of  the  most 
Important  discussions  of  tbe  scientists,  and 
that  those  discussions  have  suggested  as 
many  as  eight  dlCEerent  theories.  He  de- 
79  SO.— 27 


lOares  that  by  the  eighth  thectfy,  w  sys- 
tem, the  Jurisprudence  has  gradnally  de- 
parted from  the  otb^  seven  diverse  rulings, 
and  has  become  fixed  upon  one  that  is  clo» 
er  to  the  text  of  the  article;  that  Is,  that 
wliat  iB  prescribed  after  80  years  is  tbe 
b«edltary  right  of  (iiuAoa  between  acc^^ 
ance  and  renunciation. 

In  one  sense  It  is  correct  to  say  that  what 
la  prescribed  la  the  right  of  the  heir  to  elect 
whether  to  accept  or  raioonce  tbe  succession, 
because  during  the  SO  yeara  the  legal  belr 
may  either  accept  or  renounce  the  succession, 
and  even  though  he  has  renounced,  be  may 
yet  accept  it,  provided  it  baa  not  been  ac- 
cepted by  other  h^s,  and  provided  third  par- 
tlea  have  not  acqnired  rights  tm  the  estate 
by  prescription  or  by  lawful  dealings  with 
tbe  sncoeaslon  repreaentative.  Bat  the  Idea 
is  expressed  mors  clearly  by  aayln^  in  the 
precise  language  of  article  1080,  that  it  is 
either  the  faculty  of  acc^>tlng  or  the  faculty 
of  renouncing  that  is  prescribed  after  30 
years.  If  the  l^al  heir  has  renounced. tbe 
succession,  it  is  the  right  yet  to  aoc^  that 
la  prescribed  after  80  years;  if  he  has  not 
renounced,  it  la  the  right  to  renounce  that  is 
prescribed  after  30  years. 

Tbe  paragraph  that  was  added  to  article 
790  of  tbe  French  COde,  In  adopting  it  aa  arti- 
cle 1024  of  the  Code  of  1825  (article  1031  of 
the  Bevlslon  of  1870),  makes  It  very  plain 
that,  with  regard  to  forced  belrs,  It  Is  only 
one  who  has  renounced  who  can  lose  by  pre- 
scription the  right  to  acoe$»t,  and  It  Is  only 
one  who  has  not  renounced  who  can  lose  by 
prescription  the  right  to  renounce;  for  it  Is 
to  be  noted  that,  according  to  article  1031, 
the  heir  who  has  formally  acc^ed  the  suc- 
cession, or  has  committed  any  act  that  baa 
rendered  him  liable  as  an  heir,  has  thereby 
fixed  his  status  Irrevocably.  He  has  then  no 
right  to  renounce,  and,  since  he  has  already 
accepted  tbe  succession,  be  Is  expressly  ex- 
empted from  tbe  operation  of  the  prescrlptltm 
mentioned  In  article  1030,  as  to  either  the 
faculty  of  accepting  or  tbe  faculty  of  renounc- 
ing. But  tbe  legal  heir  who  has  not  renounc- 
ed the  succession,  and  in  whom  the  law  has 
vested  seizin  of  the  estate  without  requir- 
ing an  acceptance  on  his  part,  has  no  other 
right  or  faculty  to  lose  by  prescription  than 
the  right  or  faculty  of  renouncing;  and  the 
heir  who  has  renounced  has  no  other  right  or 
faculty  to  lose  by  prescription  than  the  right 
or  faculty  of  accepting.  Hence,  as  to  a  forced 
heir,  depending  up<»i  whether  he  has  or  has 
not  renounced,  "the  faculty  of  accepting  or 
[of]  renouncing  a  succession  becomes  barred 
by  the  lapse  of  time  required  for  the  longest 
prescription  of  the  rights  to  immovables." 

It  la  said  by  tbe  teamed  judge  of  the  dis- 
trict court  that  the  decision  rendered  In  the 
Succession  of  Waters  has  t»eeu  approved 
twice,  referring  to  tbe  case  of  Terry  v.  Hel- 
I  sen,  115  La.  10S3,  40  South.  461.  and  that  of 
I  Scbultze  v.  Froat-Jobnsou  Lumber  Ca.  131 
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La.  966,  60  South.  629.  The  dtatlon  of  the  i 
former  decision,  howerer,  In  the  later  casee 
cited,  waanot  made  wlUi  appro^l  of  the  In- 
terpretatkn  of  article  1030  of  fbe  CMl  Oode, 
nor  with  any  reference  to  the  <pieBtlon  now 
under  consideratlcHi.  In  Terry  t.  Heisoi,  the 
court  was  oonstming  article  2S3  of  the  Gon- 
BtitQtlon  of  189S,  establishing  flie  iHrescrip- 
tion  of  three  years  against  a  snlt  to  annnl  a 
tax  sale;  and  the  reference  to  Qie  decision 
rendered  in  the  Succession  ot  Waters  was 
made  m»ely  to  show  hoW  tar  the  coort  had 
gone  In  recognizing  the  sovereign  power  to 
fix  a  time  within  whicb  an  action  sboold  he 
exercised  or  become  forever  prescribed.  In 
the  case  of  Sdinltae  FrostJctanson  Xinmber 
Company  the  court  conduded,  before  men- 
tioning the  Succession  of  Waters,  that  tlie 
heirs  had  acquiesced  in  a  sale  the  prci^ 
ty  made  their  father.  The  decMon  In  the 
Succession  of  Waters  was  tiben  stated,  only 
Inddaitally  and  wltliont  conment  Hotce  It 
cannot  be  said  that  the  construction  given  to 
artide  1030  ot  Civil  Code  in  the  Saccesslon 
of  Waters  has  ever  been  dellberat^y  aflQrmed. 
To  adhere  to  that  dedslon  now  would  be  to 
adopt  an  interpretation  that  la  contrary  to 
the  letter  of  article  1030,  and  to  every  other 
provision  of  the  Civil  Code  on  the  same  sub- 
ject. Our  deliberate  conclusion  is  that  the 
doctrine  of  the  decision  in  the  Succession  of 
Waters  should  be  overruled,  not  perpetuated. 

The  plaintiff  In  this  case  was  not  only  a 
forced  heir,  being  a  son,  of  Louis  F.  Oeneres, 
but  was  a  minor  dilld  when  his  father's  suc- 
cession was  opened.  It  was  never  necessary 
for  him  to  accept  the  succession.  The  law  ac- 
cepted It  for  him,  with  benefit  of  inventory. 
In  the  precise  language  of  article  941  of  the 
Code,  he  was  considered  as  being  seized  of 
the  succession ;  that  la,  he  was  vested  with 
the  right  of  possession,  though  not  with  pos- 
session In  fact.  He  was  ther^ore  one  of 
t:hose  heirs  who  bad  no  other  right  or  faculty 
to  be  exerdsed  within  30  years  or  to  be  lost 
by  the  prescription  established  by  article 
1030  of  the  Code,  except  the  right  or  faculty 
of  renouncing  the  succession. 

Beferrlng  now  to  the  prescription  mention- 
ed In  article  3548  of  the  Code,  It  la  conceded 
that  the  defendant  has  not  had  possession  of 
the  land  long  oiough  to  have  acquired  title 
by  prescription. 

The  argument  of  the  learned  counsel  'for 
the  defendant  is  that,  because  article  8548 
of  the  Code  appears  In  the  section  treating 
"Of  the  Prescription  WMch  Operates  a  Be- 
lease  from  Debt,"  the  article  must  be  regard- 
ed merely  as  a  statute  of  repose,  or  as  eft- 
tabllshing  a  prescription  llberandi  cansa. 

Our  opinion  (s  that  the  artlde  Is  merely 
an  affirmance  of  article  3499,  by  which  the 
ownership  of  Inunorable  property  is  acquired 
by  30  years*  possession.  The  doubt  about  tha 
meantaig  of  article  8548  arises  from  Its  por- 
tion in  the  Code,  being  in  the  section  that 
treats  "Of  the  Prescription  Which  Operates  a 


Belease  ttwn  WbV  The  prescription  whldi 
operates  a  release  £rom  debt  has  no  api^lca- 
tlon  or  relation  whatever  to  the  acqnislUon 
or  loss  of  title  to  ImmoTabie  inroperty. 

[I]  Statutes  of  repose,  by  which  titles  are 
C(Hiflnn«d  or  qnleted,  snfih  as,  for  example, 
the  prescription  of  three  years  against  salts 
to  annul  tax  titles,  are  emieted  <mly  tor  the 
benefit  <tf  persMis  holding  a  ivlmordial  title, 
not  for  the  benefit  of  trespassers,  or  persons 
holding  poBsesstoD  without  aa  much  as  a 
voidable  title. 

The  French  jurists  and  commentators  now 
agree  that  tbe  correivondlng  (or  nearly  cor- 
respottdtncd  article  o£  the  Code  Nap<dfoo 
(article  2268)  does  not  appU''  to  a  petitory  ao- 
ticn,  but  applies  oidy  to  an  action  of  nullity. 
See  decMon  Oie  Court  of  Cassation,  In 
Oohn  V.  Horvan,  Jonmal  de  Palais,  1907,  p>. 
273.  See,  also,  Laurent,  vol.  82.  No.  884; 
Hue,  TOL  4  Nos.  245,  434;  Aubry  &  Rau  (4tlk 
Ed.)  vol.  2,  pp.  322,  890,  and  T<^nme  8,  p. 
429;  BandTy-Lacanttn«ie  &  TIssier  (3d  Ed.) 
Prescription,  Nos.  608  and  594. 

[f}  We  cannot  adopt  the  Hieory  of  the 
learned  counsel  for  the  defendant  that,  al- 
though the  defendant  has  not  acquired  title 
by  the  prescription  of  30  years,  and  even 
though  the  defendant  may  not  have  a  pri- 
mordial title,  nevertheless  the  plaintiff  has 
lost  his  title  by  prescription.  To  hold  that 
the  prescription  of  30  years  can  defeat  a  pet- 
itory action  by  the  owner  to  recover  his 
property  from  a  trespasser,  or  possessor  with- 
out as  much  as  a  voidable  title,  would  com- 
pletely nullify  article  3499  of  the  Code  and 
tlie  settled  Jurisprudence  holding  that  actual 
possession  for  30  years  is  necessary  to  ac- 
quire the  ownership  of  immovable  property 
by  the  prescription  of  80  years. 

The  judgmoit  appealed  from  is  annulled, 
and  it  is  ordered  that  this  case  be  remanded 
to  the  district  court  for  trial  on  Its  merits. 
I^Q  defendant  Is  to  pay  the  costs  of  appeal 
and  the  costs  of  trial  of  the  plea  of  prescrip- 
tion ;  all  other  costB  to  depend  iqion  the  final 
judgment. 

MONBOE,  O.  J.,  dissents. 

On  Applicatlw  for  Rehearing. 
PEK  UUKIAM,  Blearing  denied. 

LECHE,  J.  Defendant  apiflles  tor  a  re- 
hearing mainly  on  the  ground,  that  in  our 
original  opinion  we  mlaomstrued  artlde 
1030  of  the  Civil  CJode. 

That  article  reads  as  follows: 

"The  faculty  of  accepting  or  renouncing  a 
succession  becomes  barred  by  the  lapse  of  tune 
required  for  the  loosest  prescriptttm  of  tlie  rights 
to  immovables.** 

7%ls  artlde  is  a  literal  translatlfm  <^  ar^ 
tide  788  of  die  Code  Napolten,  and  was  In- 
serted In  the  Louisiana  Code  of  1825  undn 
artide  1023.  The  Code  of  1806  ccratalns  In 
title  1,  <tf  Succe8Si<ni8,  nndw  article  9t,  a 
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dmllar  i«ot1s1o»;  tbe  words  "an  Inherit- 
ance," however,  being  used  instead  of  the 
words  "a  saccesslon." 

While  the  courts  of  this  state  are  not 
boond  to  accept  as  condnsiTe  or  binding  nsh 
on  them  the  Inteipretatlon  by  French  com- 
mentators  of  such  articles  of  the  Code  Napo- 
Iten  as  have  been  borrowed  from  that  Code 
and  incorporated  Ipsiasinats  verbis  in  the 
Louisiana  Code,  it  is  also  true  that  our 
courts  have  always  shown  the  most  pro- 
found respect  for  the  oplnl(m  ot  these  men, 
who  are  acknowledged  as  experts  In  the  sd- 
eoce  of  the  dvll  law.  It  is  also  true  that 
th^  have  frequently,  from  the  beginning  of 
Loglsiana  Jurlqimdenoe  to  the  present  time^ 
been  quoted  as  authority  for  the  adoptifw 
by  our  own  supreme  tribunal  of  particular 
Interpretations  of  those  articles  of  our  Code 
which  are  borrowed  from  tbe  French  sya- 
t«n.  It  is  also  nndaiiable  that  the  ded- 
siona  of  the  highest  French  tribunal,  tbe 
Court  of  Cassation,  construing  artldes  of 
the  French  Code  whidi  have  been  Incorpo- 
rated In  ^nre,  hare  been  held  In  still  higher 
respect,  and  have  in  Innumerable  instances 
been  quoted  as  ooiicliiBlTe  authority  in  ooo- 
strulng  sbnllar  prorlsloiui  of  our  Code.  It 
is  then  permissible,  if  not  highly  desirable, 
that  In  constmlog  article  1080  of  the  Lonlsl- 
ana  Code  recourse  be  had  to  such  high  au- 
thority as  the  French  oommeaitators  and  the 
dedslona  of  tiie  Oourt  of  Cassation. 

Fuxier^Herman,  voL  2,  p.  91,  says  that  no 
less  than  eig^  different  interpretations  of 
the  article  In  question  hare  been  suggested, 
and  Boro  ma  rises  the  situation  In  ttie  follow- 
ing words,  whidi  are  translated  almost  lit- 
erally: 

"8th  System.— 'The  juriapmdence  has  gradual- 
ly abandoned  these  varioiu  [seven  other]  later- 
Dretatums  in  order  to  fix  itadf  to  that  which  ap- 
proaches most  dosdy  the  text  of  article.  Id 
reality  what  Is  prescribed  by  thirty  years  Is  the 
rig-ht  to  inherit,  wbldi  coneists  ot  the  option  of 
acceptlnr  or  rajoundag.  The  preBCriptton  of 
the  ucolty  of  accepting  or  renouncing  a  sncces- 
sim  has  the  effect  of  tuing  away  from  tiie.hdr, 
bis  qu^ty  (of  heir)  and  to  make  blm  be  con- 
sidered as  never  having  had  the  ri^t  of  heir- 
ship." 

In  Oaipentelr  ft  Da  S^nt^  BeportolM  de 
Droit  Francala,  toL  86^  p.  M.  par.  1214,  we 
Snd  these  wwds: 

"Recent  jurisprndraee  conttroes  the  text  of 
Uie  artide  to  mean  that  aftw  thlrb  years 
tbe  heir  who  his  taken  no  part  Is  onuddered  a 
Btranger  to  the  sncoession." 

Se^  also,  same  antbocib  YtA.  If  p,  811, 
Na  876  et  seq. 

To  the  same  dTect,  see^  alao^  DaUos, 
Codes  Annot^.  voL  2,  p.  9& 

AH  three  of  tb^e  works  quote  as  authtnity 
a  number  of  dedslons  of  the  Court  of  Cassa- 
tion rendered  from  1802  to  date. 

lAurent  In  his  treatise,  v<^  9,  p.  660,  says 
that  an  heir  who  has  kept  aloof  frmu  a  auc- 
ceHslon  for  30  years  kiees  his  heirship. 

Hue,  one  of  the  latest  commentators  on  tbe 
Frendi  Code^  In  volome  5  of  his  wwk,  pb  287, 


par.  195,  says  that  the  faculty  of  scenting 
or  renouncing  constitutes  or  is  Itself  the  hdr- 
ship,  that  this  faculty  is  an  indivisible  unit 
as  declared  by  the  text  of  the  law,  and  that 
the  law  does  not  Intend  two  fftcnltles,  one  of 
acc^tlng  and  the  other  of  renoundng. 

The  fundamental  error  committed  by  early 
Fr^ch  oommentators  in  the  seven  other  in- 
terpretations placed  upon  the  artide  under 
dlscusBkm  conslsta  in  dissecting  the  article 
into  two  parts  and  in  considering  It  as  estab- 
lishing two  separate  and  distinct  preserlp- 
tlcms^  (Hie  affecting  the  right  to  accept,  and 
the  other  affecting  tbe  rifl^t  to  renounce.  Im* 
mediately  then  arises  an  inoonslst«icy,  if 
there  be  tw  prescrii)tlons,  for  <Hie  or  the 
other  Is  <tf  no  effect,  and  as  the  Code  must  not 
be  luteziweted  in  sodi  a  way  that  any  of  its 
language  la  naaanlngteas  or  criC  no  effect,  rmort 
must  be  had  to  some  interpretatloQ  wiiich  ac- 
tually eitho-  vlolatee  the  plain  language  of 
the  aitlde  Uaelf  or  violates  smne  other  artide 
of  the  Code  on  tbe  same  subject  In  the  Suc- 
ceaston  of  Mrs.  Waters  Zadiarie,  12  La.  Ann. 
97,  deddfid  in  18M,  the  cour^  although  It 
roadbed  a  sound  omdnstcm  la  tbe  case,  pro- 
ceeded further,  and  did  exactly  what  tbe 
earty  Frendi  cmnmentators  did.  It  dissect- 
ed tbe  arttde  into  two  parts,  and  It  tboo^  ad- 
mitted that  it  could  not  reconcile  the  dissect- 
ed pait  with  tbe  part  wbldi  it  had  correctly 
decided. 

In  the  case  at  bar.  If  we  hold  that  Oie  ac^ 
ceptance  of  tbe  succeadw  of  Louis  F.  Gene- 
res,  the  fathw,  was  aocomfAlsbed  by  the  law 
In  tKvot  of  idalntU^  George  A.  Gmeres,  tbe 
son,  Trtdle  be  was  a  minor,  we  run  counter  to 
the  provisions  of  artide  977,  wtaidi  says  that 
no  one  can  be  ctw^ieUed  to  accept  a  succes- 
sion in  whatever  manner  it  may  have  falloi 
to  him.  It  may  be  answered  that  the  first  par- 
agraph of  this  artide  Mily  applies  to  major 
heirs,  and  that  plaintiff's  acceptance  Is  sanc- 
tioned by  the  second  paragraph  of  that  arti- 
cle, which  provides  that  an  acceptance  is  op- 
erated by  law  in  favor-  of  minors,  because, 
when  Louis  F.  Geueres  died,  the  i^aintlff  was 
a  minor.  The  objectloo  to  that  answer  Is  that 
the  acc^tance  thus  provided  for  in  favcH*  of 
minors  is  an  acceptance  with  benefit  of  invm- 
tory,  an  acceptance  of  the  assets  that  rmualn 
in  the  suocessLcMi  after  all  the  debts  are  paid. 
Could  such  an  acceptance  be  attributed  to  the 
plaintiff  In  this  case?  The  succession  of  Oe- 
neres  was  opened  in  1875,  and  the  piaiutlfl  at- 
tained his  majority  SeptoidDer  22,  1877.  Cp 
to  the  year  1877  plalntifE,  being  a  minor, 
could  not  ezerdse  the  faculty  of  accepting 
or  renoundng,  but  as  soon  as  he  became  <rf 
age  that  faculty,  exercised  by  the  law  for 
his  benefit  up  to  that  moment,  came  entirely 
and  exdufilvely  under  his  contrd.  It  then 
becomes  a  question  of  fact  whether  the  facul- 
ty of  accepting  or  rwouudng  was  exercised 
by  plaintiff  at  any  time  after  he  had  attained 
his  majority  oa  September  22, 1877.  The  fact 
that  jjAalntiff  deemed  It  necessary  to  obtain 
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an  ot&a  ot  court  !n  May,  1916^  to  have  Us 
h^rshlp  recognized.  Indicates  tbat  he  bad  not 
exercised  the  facolfy  of  accepting  or  renonnc- 
lug  up  to  that  time.  The  flctltlouB  acceptance 
by  the  law  was  In  no  manner  binding  upon 
him,  and  as  soon  as  he  attained  his  majority 
he  was  free  to  erwdse  that  faculty  in  accord- 
ance with  the  first  paragraidi  of  artl<Ae  977. 
To  say  that  the  cmdltlcHial  acceptance  made 
for  him  by  the  law  In  1876  bound  him  to  an 
nnemidltlonal  acc^tance  after  be  had  at- 
tained bis  majority  In  1877  Is  contrary  to  the 
letter  and  purpose  of  the  whole  article  977. 
In  other  words  the  coindlti<»ial  acceptance 
made  by  the  law  In  favor  of  the  minor  is  tem- 
po r  a  ry,  and  when  the  minor  attains  his  major- 
ity, the  faculty  of  accepting  or  renouncing  be- 
comes Tested  In  blm,  and  he  is  then  as  free 
to  exercise  It  as  he  would  have  been  bad  be 
attained  the  age  of  majority,  when  the  suc- 
cession was  opened.  It  seems,  therefore, 
that  to  hold  plaintiff  forever  bound  by  the 
ten^Mrary  and  fictitious  conditional  acoei>t- 
ance  made  by  the  law  for  bis  benefit  during 
his  minority  is  not  supported  by  the  letter  or 
spirit  of  article  977. 

If,  on  the  other  hand,  we  hold  that  the  fac- 
ulty of  accepting  or  renouncing,  which  was 
only  exercised  by  plaintiff  In  May,  1918,  was 
not  prescribed,  then  that  conclusion  is  In  di- 
rect conflict  with  the  terms  of  the  article  it- 
self, unless  it  is  Justified  on  the  ground  that 
the  prescriptive  period  fixed  In  the  article 
had  not  yet  expired.  The  importance  of  fix- 
ing the  date  on  which  the  SO-year  prescription 
of  article  1030  begins  to  run  as  a  starting 
point  seems  to  have  been  overloolced  in  the 
discussion  of  this  question,  l^e  Code  does 
not,  except  perhaps  by  Inference,  fix  the  time 
when  it  commences.  When  the  heir  is  In  ab- 
s(date  ignorance  of  the  death  of  the  de  cajus, 
or  again  in  absolute  Ignorance  of  the  owner- 
ship by  the  de  cnjns  of  property  which,  as  In 
this  case.  Is  not  included  In  the  InvCTtory, 
Aoea  the  Oode  IntentTto  deprive  tiie  heir  of  a 
ris^t  of  which  he  knew  not  the  existence? 
An  affirmative  answer  seems  so  Inequitable 
that  It  can  hardly'  be  presamed  to  accord 
with  the  prlndiries  of  right  and  jnstioe  so 
abundantly  reoognlBed  as  the  basis  of  onr 
^tem  ot  civil  law.  But  that  question  does 
not  arise  ha  this  case,  fw  It  is  neither  all^^ 
nor  pretended  that  knowledge  <HC  his  heredita- 
ry rl^t  to  the  pnH>erty  in  diafute  was-only 
brought  to  plaintiff  within  80  years  b^ore  fil- 
ing the  preset  salt. 

According  to  the  majorl^  t^lnlon,  at  the 
expiration  of  30  years  the  statns  of  a  person 
la  irrevocably  fixed  either  as  an  h^  or  not 
an  h^r,  d^nding  upon  what  his  status  was 
before  the  80  years  ^ded.  and  the  ft^owlng 
iUostratlon  Is  given: 

"If  be  was  n  forced  heir,  or  if  he  was  6  legal 
heir,  and  there  was  no  forced  heir  nor  uni- 
versal  legatee,  he  is  presumed,  if  be  has  not  re- 
nounced the  succession  irrevocably,  to  have  ac- 
cepted it  at  the  end  of  30  years;  for  his  rijcht  or 
faculty  ot  rsDoonditg  is  then  prescribed.  On 


the  other  hand,  if  he  was  att  Irregnlar  heir,  h« 
is  presumed,  if  he  has  not  formally  accepted  or 
be^  put  in  possession  of  the  estate,  irrevocably 
to  have  renounced  it  at  the  end  of  30  years; 
for  his  right  or  teculty  of  acc^ting  is  tiien  pre- 
scribed.** 

It  Is  thus  made  clear  that  the  new  Inters 
pretation  of  article  1030  which  this  court 
has  adopted  violates  the  provisions  of  article 
977;  for  by  that  ruling  the  court  creates  an 
acceptance  by  a  mere  presumption  when  the 
latter  article  (977)  in  most  positive  terms 
provides  that  no  one  can  be  compelled  to 
accept.  According  to  article  988,  such  accept- 
ance must  either  be  expressed  In  some  an- 
th^tlc  or  private  Instrument  or  In  some 
judicial  proceeding,  It  must  arise  from 
some  act  done  by  the  h^r  which  necessarily 
siq>poaes  his  intmtlon  to  accept  On  the 
other  band.  It  also  Tlfdates  artlde  1017, 
wMdi  provides  t^t  the  renundatloa  of  a 
succession  is  nerar  presamed. 

In  attconptlng  to  fortify  Its  podtion,  the 
argum^t  of  the  majority  then  proceeds, 
erroneously,  in  my  hunble  opinion,  to  as- 
slmHato  the  selatn,  the  right  of  possession 
which  Hie  law  esbitdlabes  in  favor  of  the 
1^1  h^,  to  possesion  hi  tact,  and,  in  ^ect. 
the  seisin  is  then  amverted  Into  an  accept- 
ance pure  and  simple. 

Followed  to  its  logleal  omdnBlon,  fiw 
adopted  interi>retation  of  artlde  1030  must 
then  redonnd  to  Oie  advantage  ot  the  eobein 
of  the  plalntlfl  in  this  snU;  for.  If  plaintiff 
must  be  presamed  to  have  accepted,  so  must 
his  coheirs  be  also  presumed  to  have  accept- 
ed and  plaintiff  may  onty  recover  his  virile 
share  of  the  inheritance  or  property  in  dis- 

PLlt& 

I  can  see  no  good  reason  why  we  dMuld 

not  follow  the  weU-reascmed  and  hmg-estab- 
lished  precedents  fran  the  Gonrt  of  Chs- 
satlOD,  whose  logic  makes  perfectly  dear 
what  our  predecessors  considered  amblgnoas. 
Its  construction  of  artldo  1080  sapfwrts  the 
.  condluston  readied  in  the  Waters-Zacharle 
Case,  and  raiders  onassallable  our  own  au- 
thority, ^ich.  has  remained  nnchnllenged 
for  nearly  70  years.  While  oar  Code  con- 
tains several  articles  regulating  the  mode 
<tf  acc^>ttsg  and  die  mode  of  renoanclng  a 
Buccesflion  which  are  not  found  in  the  Code 
Napcdficm,  these  articles,  though  th^  roDw 
to  tlie  ligtat  of  acc^tlng  and  to  the  rl^t  ot 
renoundng.  In  no  manner  omflict  with  the 
French  Interpretatltm  to  the  effect  that  the 
faculty  of  ^erdsing  either  of  these  rights, 
whid)  constitutes  the  heirship  itself.  Is  pre- 
scribed by  30  years. 

It  was  ST^gested  in  argument  by  counjtel 
for  plaintiff  that,  if  the  plea  of  prescription 
provided  by  article  1<]6Q  is  maintained,  the 
title  to  the  property  In  dispute  would  be 
vestetl  in  no  one,  and  would  remain  suspend- 
ed In  mid-air.  The  answer  to  that  argument 
is  to  be  found  In  C  C.  art.  1095,  which  pro- 
vides that  the  title  would  then  be  vested  In 
a  vacant  succes^on. 

For  these  reasons,  I  respecifolly  dissent 
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from  the  <qtlnIoa  of  the  majority;  and  be- 
lieve that  ft  retaearlng  lAonld  be  granted  In 

tii\s  case. 
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No.  21173. 
Svcceerfon  U  BTTFIN. 
(Snpreme  Coart  of  Zxiuiriana.   June  Sft,  1918.) 

(ByUtSnu  ty  tht  Ointrt.} 

1  JUDOUENT    «=S>67C1),    90  — JUDQltraT  BY 

ConrESSioN— Rkvebbal. 
A  judgm«irt  by  confeBidon  Is  not  wt  aside 
ka  errwB  of  fact  which  aro  in  no  wise  attrib- 
utable to  the  fAoIt  of  the  party  in  whoee  favor 
ia(±  jadgment  was  rendered,  and,  a  fortiori, 
IB  that  true  of  a  judgment  obtained  at  one's 
own  instance  and  In  one's  own  favor^  as  well 
■s  in  favor  of  the  paitr  to  whose  prejudice 
It  is  sooffht  to  be  annolwd. 
2.  Descbht  and  DXSTBIBXmOK  ^82— Suo- 

cESBioH— JuDawEnT-iWAzvu  OF  Iixsonx- 

lUCT. 

Hiere  la  no  law  in  this  rtate,  enacted  In 
the  Inturest  tit  iMiblic  policy  or  good  morals  or 
regnlating  the  derolution  of  property,  whidi 
predudes  a  person  who  is  sol  jiaris  from  waiv- 
ing the  obstacle  of  iUegitiiaacy  and  concurring 
with  his  unfortunate  brother  in  the  obtention 
til  a  Judgment  putting  them  in  possession,  share 
and  Bhars  alike,  of  the  estate  their  emnmon 
liaienta 

Ai>peal  from  CMl  Z>tetrict  Court,  Farim 
of  Orleans;       O.  TT.  Bills,  Jndge. 

Petition  b7  HypoUte  Hnfln  to  annul  a  judg- 
ment, refx^lalng  Suianne  Bt.  Martin  and 
others  as  widow  in  community  and  as  hdrs, 
respeetlyely,  and  admitting  them  to  posses- 
doD  of  the  estate  of  Jean  Kufln,  deceased, 
wlQi  exc^tirai  of  nonjoinder  by  Jean  Bnfln 
and  with  atipplemental  petition  plaintUF, 
HypoUte  Rufln,  making  Denis  BaOn  and  oth- 
«8  parties  to  the  snit,  and  In  wlildi  Denis 
Rnfin  and  others  filed  exc^ions.  Judgment 
against  plaintiff,  and  he  appeals.  Affirmed. 

Caiarles  T.  Stark^,  of  New  Orleaus,  for 
appellant  E.  J.  Ueral,  Roger  Meunler,  and 
Emlle  Pomes,  all  of  New  Orleans,  f<n:  ai^- 
lees  Bnfln.  • 

Statonent  of  the  Case. 

UONBOB,  a  J.  On  March  ^  1912,  there 
was  filed  In  the  etvil  district  oonrt  a  peti^ 
tion  signed  by  Suzanne  St  Martin,  as  widow 
in  conuniuity,  and  fire  other  pmons,  in- 
dnding  I^rpollte  and  Jean  Bufln  as  chUdrai 
and  hdrs  of  Jean  Bnfhi,  In  which  it  was  al- 
leged that  he  had  died  In  New  Orleans  In 
1883,  that  be  had  been  married  bnt  once,  and 
that  to  Snsanne  Bt  Morttn  the  petitioner  first 
named;  that  <A  said  num^iage  were  bom 
"the  following  named  diUdren,"  naming  the 
fire  other  petitioners,  Indnding  Hypt^te  and 
Jean  and  one  other  who  ms  bom  on  Decem- 
ber ^  1874,  and  died  some  mcmths  later; 
and  that  he  left  an  estate  consisting  of  his 
Interest  in  the  oranmnnlty  which  Imd  existed 
between  him  and  his  wlfb;  and  praying  that 
the  petiitlonerB  so  named  be  recognized  as 


widow  In  community  and  heirs,  respectlrely, 
and  as  such  sent  Into  possession  of  the  es- 
tate; and  judgnmt  was  rendered  as  prayed 
for.  On  April  25th  following  the  same 
parties  united  in  making  a  sale^  for  fl6,000, 
of  certain  real  estate,  forming  pert  of  the 
succession  property  the  widow  renouncing 
her  usufruct  thereof.  On  April  IS,  1913,  the 
widow  died,  and  on  May  7th  an  Inventory  of 
the  propeity  of  her  succession  was  taken,  In 
the  presence  of  all  the  heirs,  two  of  whom, 
her  Mm  and  executor,  Denis  Bufln,  and  her 
daughter,  Mrs.  Bordes,  were  bequeathed  ex- 
tra portions.  Those  dispositions  apparently 
gave  some  dissatisfaction,  and  on  December 
16th  the  heirs  united  in  the  execution  of  an 
Instrument,  which  contains,  among  others, 
the  following  recitals  and  stipulations  to  wit: 
"And  said  aiH>earer8  further  declare  that  dif- 
ferences have  arisen  between  them  relative  to 
said  BQccessiMi,  and  the  settlement  thereof,  and 
which  they  have  settled  and  eompromised,  and 
they  do  hereby  settle  and  compromise  the  same, 
on  the  following  basis." 

It  was  then  agreed  that  Deals  Bufln  should 
accept  $S,000  in  cash.  In  lieu  of  certain  real 
estate  spedaUy  betineaOiei  to  him;  that  the 
special  l^acy  to  Mrs.  Bordes  Shoald  rauain 
undisturbed;  that  the  executor  should  pay 
Hyp(^te  Bufln  91.S0O;  and  It  was  declared: 

"That  the  above  agreement  and  etipnlatiiHts 
are  in  tiie  nature  of  a  compromise,  and  are  in- 
tended to,  and  do,  constitute  a  full,  complete, 
and  final  statement  of  all 'the  daims  and  coun- 
terclaims whi(^  th^  have,  or  may  have,  against 
each  other,  connected  witii,  or  growing  out  of, 
the  Buccceseion  of  their  late  mother,  and  that 
all  property,  movable  or  immorable.  received 
by  tliem,  or  by  each  oX.  thfim,  should  not  be 
broo^t  back  into  her  succession,  but  should 
be  kept  by  each  of  tbem,  and  no  account  what- 
ever should  now,  or  at  any  time,  be  taken  of 
them." 

The  parties  also  approved  the  account  of 
the  executor  In  every  respect,  which  Indnded 
a  pn^tosed  distribution  among  the  heirs, 
who  thereafter,  on  January  9, 1914,  united  in 
a  petition  to  the  court,  in  wlUch,  after  recit- 
ing the  facts,  of  the  death  of  their  mother, 
the  probate  of  her  will,  the  compromise 
agreement  etc,  they  allege  that  they  accept 
her  Buccesdon,  purely  and  simply,  and  pray 
the  court  to  recognise  them  as  the  bole  and 
only  children  and  forced  hdrs  of  their  moth- 
er, «itlUed  to  her  «itire  succession  save  that 
disposed  of  by  special  l^des,  and  put 
them  In  possession' (tf  the  same,  and  there 
was  judgment  as  prayed  for.  On  April  13, 
1014,  HypoUte  Bufln  filed  the  petition  which 
initiated  the  litigation,  the  judgment  in 
whlcb  has  been  broni^t  here,  on  his  appeal 
for  review.  He  therein  alleges  that  he  Is 
one  of  "the  four  legitimate  children"  of  his 
parents,  the  others  of  that  daas  being  his 
Inother  Dmis,  his  sister  Mrs.  Leonie  Bordes 
and  hl&  sister  Mrs.  I<eontlne  Pardou;  that 
"the  Jean  Bufln,  referred  to  In  the  judgment 
of  March  25,  1912,"  Is  an  lUe^timate,  unac- 
knowledged child  of  Suzanne  St  Martin  and 
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an  unknown  father;  that  he  was  born  on 
April  10, 1872,  in  the  GommttDe  de  MelUon  In 
France,  almost  3  years  prior  to  the  marriage 
of  petiticmer's  parents,  wbl^  took  place  at 
the  Cathedral  in  New  Orleans  on  March  19, 
1B75;  that.  If  he  is  a  son  of  jtetitloner's  fa- 
ther, which  is  denied,  he  was  bom  oat  of 
wedlock,  and  was  never  legally  acknowledg- 
ed; that  about  April  26.  1012,  petitioner's 
moOier  sold,  for  $20,000,  a  certain  eqtiare  of 
groond  which  she  had  acquired  with  funds 
belonging  to  the  estate  of  Jeaa  Rafln  and  that 
on  April  26,  1012,  she,  as  widow,  and  the  le- 
gal h^rs  of  Jean  Rafln,  "together  with  said 
illegitimate  child  Jean  Ruan,"  sold,  for  $1S,- 
000,  a  square  which  had  formed  part  of  the 
community  estate;  that  the  proceeds  of  the 
two  squares  were  amicably  partiticmed,  and 
said  Illegitimate  child,  illegally  and  with- 
out any  ri^t,  received  $4,000,  receiving,  to 
petitioner's  prejudice  $1,000  cash;  that  peti- 
tioner did  not  know  that  said  illegitimate 
child  was  an  unacknowledged  lll^tlmate 
child  until  December  23,  1013,  and  did  not 
know  that  petltltmw's  father  was  not  the 
father  of  said  lll^timate  child  until  De- 
cember 23, 1013,  and  that  said  <^ld  had  nev- 
er been  acknowledged  or  legitimated  by  Su- 
sanne  St.  Uartln  or  Jean  Rufln,  petitioner's 
mother  and  father;  that  for  the  first  11  or 
12  years  of  his  life  said  Illegitimate  child, 
Jean  Rufln,  was  known  only  by  the  name  of 
Jeau  St  Martin;  that  he  made  his  first  com- 
munion under  the  name  of  Jean  St.  Martin; 
that  he  knew,  for  the  last  ftO  years,  of  his 
bastardy,  or  IlleglUmacy,  notwithstanding 
which  he  frandnlfflitly  claimed  an  undivided 
one-fifth  Interest  of  the  estate  of  petitioner's 
father  and  mother;  that  ttie  Jndgmait  here- 
in rendered  on  Martai  25,  1912,  in  so  far  as 
It  reoognlzea  said  Ulegittmate  6bUd,  Jean 
Bofln,  as  a  le^tlmate  child,  and  as  sodi 
entitled  to  an  nndivlded  one-flfCh  of  ttie  es- 
tate of  petitioner's  ftither  and  mother  is  an 
absolate  nullity,  rendered  In  ocmtravaitlon  of 
a  prohibitory  law,  and  should  be  set  aside, 
etc. 

He  prays  that  Jean  Bufln  he  cited,  and  for 
judgment  against  him  for  $1,000,  with  Inter- 
eat,  and  decreeing  the  nullity,  in  so  far  as  It 
recognizes  said  Jean  Bnflu,  of  the  Judgment 
of  March  26,  1912.  Jean  Rufln  excepted  to 
the  petltlm  on  the  ground  that  It  failed  to 
pray  for  the  citation  of  necessary  parties, 
and  by  supplemental  petition  Deals  Rufln, 
Mrs.  Bordes,  and  Mrs.  Pardou  were  brought 
into  the  case.  All  of  the  defendants  then 
pleaded  the  exceptions,  no  cause  of  action, 
estoppel  Eind  res  judicata,  and  there  was  a 
trial,  upon  which  the  evidence  adduced  re- 
lates mainly,  If  not  exclusively,  to  the  ques- 
tion of  estoppel. 

Plaintiff,  defendant  in  exception  relies  en- 
tirely upon  his  own  testimony  to  satisfy 
the  court  that.  In  recognizing  Jean  Rufln  as 
his  brother  and  coheir  as  aK>ears  In  the  fore- 
colnv  statement,  he  did  ao  in  Ignorance  of 


facts,  or  of  the  fact  that  he  was  an  "unac- 
knowledged illegitimate  dilld,"  but  he  doea 
not  pretoid  to  say  that  his  ignorance  was  at- 
tributable to  any  dec^tlon  or  concealment 
practiced  by  defendants.  He  alleges  that 
Jean  Rufln,  knowing  for  30  years  that  he  was 
of  lll^tlmate  birth,  fraudulently  participat- 
ed In  the  friendly  partition  among  the  hdrs, 
but  he  proves  no  fraud,  and  his  twin  brother, 
Denis,  who  like  hlms^  Is  36  years  old.  tes- 
tifies that  he  and  all  the  family,  plaintiff  as 
well  as  himself,  have  always  known  that 
Jean  was  bom  in  France;  and  that  th^r 
paraits  were  married  after  th^  came  to  this 
country.  As  they  and  the  other  diildr«i 
were  bom  of  the  marriage,  naturally  neither 
could  testify  of  his  own  knowledge  concern- 
ing anything  that  occurred  at  that  time  or 
for  some  years  afterwards,  and  no  other 
members  ot  the  family,  save  Jean  and  the 
wtte  of  the  plaintiff  were  called  as  witness- 
es. Most  of  the  Information  that  we  get  Is 
therefore  derived  from  family  tradition,  ac- 
cording to  wbl<^,  and  to  the  testimony  of 
Jean,  the  ftither  of  the  family  left  France, 
probably,  in  1870  or  1871,  to  escape  conscrip- 
tion, and  the  mother  followed  a  year  later. 
Jean  says  that  he  was  bora  In  1871;  that  his 
mother  was  married  3  or  4  years  aftrarward 
in  New  Orleans;  that  he  had  been  left  In 
France,  where  he  lived  with  his  grandpar- 
ents, until  be  became  something  of  a  boy, 
pdbslbly  10,  or  maybe  13,  years  old;  and  that 
he  learned  about  the  marriage  etc.,  after  he 
came  here;  that  his  father,  Jean  Bufln,  de- 
ceased, amt  numey  over  there  for  his  main- 
tenancy  and  that  he  had  learned  to  read 
everything  before  he  came  here.  Plaintiff 
proffesaes  not  to  have  known  anything  about 
those  matters  that  he  has  found  tt  decent  and 
re^ectfttl  to  the  name  of  his  mother  to  rake 
up  until  December  23. 191B,  when,  alter  bav- 
Ing  his  wife  write  to  France  utfoa  the  sub- 
ject he  received  what  Is  said  to  be  a  oertifi- 

Site  concerning  the  r^^stry  of  the  birth  of 
ean,  but  It  was  objected  to  ca  the  gronnd 
that  it  was  not  authenticated,  and  the  obiec- 
tlon  was  sustained,  thou^  the  docummt  was 
allowed  to  go  in  to  prove  rem  i^peam  on  tbe 
statement  by  idaintifl*B  coonsel  that  another 
one  properly  authenticated  would  be  produc- 
ed, but  no  other  was  produced,  and  the  nnan- 
thentlcated  certificate  proves  nothing  save 
that  In  Koveanber,  1918,  befbre  the  'Agree- 
ment and  oompromlMf'-  was  enteed  Into 
plalntlfl  b^an  maklns  an  effort  to  obtain 
documentary  evidence  of  something  that  bad 
been  familiar  knowledge  to  him  tor  many- 
years. 

Being  asked  to  give  Ids  reason  for  bavinfi 
his  wife  write  for  the  certificate,  he  refused 
to  give  it.  He  testified  that  he  always  knew 
that  Jean  was  bom  In  France;  that  he  had 
always  heard  that  his  mother  was  married 
here  In  1875.  At  another  time,  he  says  that 
he  obtained  that  information  from  his  wife ; 
that  she  told  him  about  th^  time  of  tbe  eom- 
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promlfle,  bat  that  die  had  known  It  abont  S 
years;  had  been  told  by  Jean'B  wife.  Our 
condnBlon  la  that  the  truth  In  regard  to  the 
time  when  plaintKT  became  Informed  as  to 
Jean's  statna,  without  havlDg  authenticated 
docnmentary  evidence  upon  the  subject,  is  to 
be  found  In  the  testimony  of  his  twin  brother, 
Denis,  wbo,  testifying  against  his  own  pe- 
canlary  interest,  says  that  they  always  pos- 
sessed diat  information ;  that  It  was  well  un- 
derstood in  the  family. 

Opinion. 

Pretermitting  any  consideration  of  the  ex- 
ceptions of  no  cause  of  action  and  rea  judl* 
cata,  we  are  of  ot^nlon  that  the  plea  at  e8t<^ 
pel  was  properly  snstalned. 

[1]  Counsel  for  plalntUT  argues  that  he  has 
brought  bis  case  within  C.  C.  art.  22&1,  by 
proving  that  his  client,  judldaily  and  oth^ 
wise,  acknowledged  Jean  Bufln  to  be  bis  legi- 
Umate  brother  and  ooii^,  and  co-<^)erated 
with  him  as  such  in  conse(inence  of  an  error 
ot  fact ;  that  Is  to  say,  because  he  believed 
him  to  be  something  which  he  was  not,  his 
acknowledged,  Ulegltlniate,  brother,  or  bis  le- 
Kitimate  twother,  ta  whatever  it  may  be. 
But,  a  Judicial  confession,  and  sttU  less  a 
Judgment  obtained  at  one's  own  Inatanc*  but 
whi^  also  confers  rii^ts  upon  others.  Is  not 
set  aside  because  of  errors  of  fact  which  are, 
in  no  wise,  attributable  to  the  fiinlt  of 
party  to  wliose  pr«]udlce  they  ar»  soni^t  to 
be  annulled,  nor  can  an  orror  of  fiict  be  In- 
voked far  SWA  a  purpose  by  one  whi^  btfng 
abundantly  put  on  Inqnlry,  obtains  or  permits 
a  Judgment  to  be  reodered  witbont  making 
proper  effort  to  Inform  bimsdf  of  the  fftcta. 

"The  party  applying  far  relief  must  not  have 
been  guilty  o(  laches  or  negligence.  He  maBt 
exhibit  a  case  where  an  executicoi  of  the  judg- 
ment  would  be  against  good  consdeuce.  and  It 
miwt  Acm  matter  of  which  the  defeated  party 
could  not  avail  himBelf  in  the  trial  of  the  for< 
mer  suit,  or  that  he  was  prevented  from  avail- 
ing himself  by  aeddmt  or  fraud,  or  could  not 
have  known  of  before  by  reasonable  diligence." 
Perry  t.  Boe,  81  La.  Ann.  288;  Swain  v.  Samp* 
tsoD,  6  La.  Ann.  800;  Norris  v.  Fristoe,  3  La. 
Ann.  646;  Successioo  of  Gorrigan,  42  La.  Ann. 
70,  1  South.  74;  Warren  v.  Oopp,  48  La.  Ann. 
810,  19  South.  746.  It  Is  a  good  defense  to  a 
suit  that  the  contract  on  which  it  is  based  was 
consummated  by  deceptioc  or  fraud.  But  such 
aTerment  woold  not  be  a  valid  basis  for  annul- 


ling a  judgm^t  obtained  without  fraud  or  oth- 
er ill  practices  of  the  Judgment  creditor."  Mer- 
chants' Ins.  Go.  T.  Points,  22  La.  Ann.  021. 

[2]  Counsel  for  plaintiff  makes  the  state- 
ment in  his  brief  that  Jean  Bufln  knew  of 
his  llIegltlmacT  from  the  time  be  was  11  or 
12  years  ot  age,  but  that  statement  must  be 
based  on  Jean  Bufln's  testimony,  since  the 
record  oontalna  no  other  Information  on  that 
subject,  and  what  he  testifies  to  Is  that  he 
never  knew  that  his  parents  were  married  in 
New  Orleans,  after  leaving  him  in  France 
until  after  he  came  here,  having  obtained 
that  Information,  no  doubt,  as  a  member  of 
the  family,  none  of  which  tends  to  prove  that 
he  practiced  any  fraud  or  deception  oa  plain- 
tiff, who,  having  Uved  in  the  fomlly  for  about 
80  years  prior  to  the  institution  of  this  suit, 
had  opportunities  of  acquiring  all  the  infor- 
matioo  that  Jean  Bufln  acquired  about  him- 
self that  were  quite  as  good  as  those  of  Bufln^ 
and  probably  better,  since  there  may  have 
been  those  who  were  willing  to  speak  to 
plaintiff  about  Jean's  atatua  wbo  would  not 
have  mentioned  so  delicate  a  matter  to  lilm. 

Gonnsel  then  Invoke  the  various  articles  of 
the  Civil  Code  concerning  prohibitory  laws, 
and  the  law  regulating  the  devolution  of  prop- 
erty, but  we  fall  to  find  that  any  of  them 
preclude  a  person  who  Is  sul  Juris  from  walv- 
ing  the  obstacle  of  illegitimacy  and  concur- 
ring with  his  unfortunate  brotber  in  the  ob- 
tentlon  of  a  Judgment  putting  them  In  pos- 
session, share  and  share  alike,  of  the  estate 
of  their  common  parents.  The  brother  of 
the  plaintiff,  who  has  not  Joined  him  In  this 
suit  and  who  has  given  testimony  to  the  ef- 
fect that  plaintiff  has  always  known  that  of 
which  be  now  pretends  to  have  been  ignorant, 
and  the  two  sisters,  who  have  not  even  ap- 
peared as  witnesses  in  the  case,  were  evi- 
dently of  the  opinion  that  he  whom  their  par- 
ents had  publicly  recognized  as  their  child, 
and  whom,  during  all  their  Uvea,  they  had 
been  taught  to  treat  as  a  brother,  should  re- 
ceive from  them  the  consideration  of  a  broth- 
er, and,  above  all,  that  they  should  not  pro- 
claim an  early  fault  of  the  dead  whlcb,  but 
for  some  such  proceeding  as  this,  would  soon 
be  forever  burled  in  oblivion.  For  the  rea- 
tonn  thus  assigned,  the  Judgment  annealed 
from  Is  afllrmed,  at  the  cost  ot  the  appellant. 
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No.  21073. 

OHALMBBS  v.  FR0ST-J0HN80N  LUM- 
BBR  00.  et  A. 

(SnpEvme  Court  of  Looislaiia.   Jan.  28,  1018. 
On  Behearing,  June  28,  1918.) 

fSvUdbiu  ip  tk«  Oouri,i 

1.  Pnnuo  Lands  ^=>1R2  —  RECEms's  Okr- 
TxncATB— Becob  d— Notice. 

The  rule  that  an  unrecorded  sale  of  real 
estate  does  not  tund.  third  parties  applies  as 
well  to  a  receirer's  ewtificate,  not  recorded  in 
the  land  office,  and  on  which  no  patent  was  is- 
sued, as  to  a  sale  made  by  an  indiTidual,  not 
recorded  in  the  Mriah  in  which  the  land  oon- 
Tcyed  is  situated. 

On  Behearing. 

2.  Appeal  and  Bbrob  «S9ll78(4>— Bemano 
roB  New  ateiAi>-NBWi,T  Ducotjued  Evi- 
dence. 

A  civil  case  will  not  be  remanded  for  the 
introduction  of  newly  discovered  evidence  when 
the  failure  to  make  the  discovery  during  the 
trial  in  the  district  court  appears  to>  have  been 
attributable  to  a  lack  of  diligence,  and,  particu- 
lariy,  where  the  claim  anerted  is  itala  and  with- 
out equity. 

Appeal  from  Tw«ity-Bifth  Jttdldal  IMatrict 
Court,  Pariah  of  Uvbigston ;  Roberts  S.  El- 
lia,  Judge. 

Petitory  actioa  Cbarles  O.  Chalmers 
against  tlie  FroatJt^aoo  Lamber  Otmvany, 
in  whlcb  defraidant  eaUed  In  warranty  the 
Baatem  Land  &  lAimber  Company,  limited, 
and  In  which  sndi  warrantmr  caU^  In  war- 
ranty Mrs.  SalUe  Wl  Henry  and  others. 
Judgment  for  defeidant,  and  i^alntlff  ap- 
peals. Affirmed. 

Purser  &  Magruder.  of  Amite,  for  appellant 
R.  G.  &  S.  Reid,  of  Amite,  for  defendant 
P.  S.  Weis,  of  New  Orleans,  for  warrantors, 
n.  W.  Kaiser,  of  New  Orleans,  for  appellee 
BBBtem  Land  &  Lumber  Co.,  Limited. 

OTNIEfLti,  J.  This  Is  a  petitory  action  In 
which  the  plalntlfF  claims  title  to  a  tract  of 
land  In  .  the  defendant's  possession.  The 
plaintiff's  claim  Is  based  upon  a  receipt  pur- 
porting to  have  been  Issued  to  one  Henderson 
Young,  by  William  A.  OllI,  receiver  of  the 
state  land  office,  formerly  located  at  Greens- 
burg.  La.  The  receipt  beers  date  the  1st  of 
December,  1862,  and  the  nnmher  6499. 

The  defendant's  title  Is  based  upon  two 
state  patents  Issued  to  Charles  W.  Henry, 
dated  the  13th  of  March,  1891,  and  numbered, 
respectively,  4181  and  4182,  duly  recorded  in 
the  state  land  office  at  Baton  Rouge. 

[1]  The  receiver's  receipt  No.  5499,  on 
which  the  plalntiflTa  right  of  recovery  de- 
pends, was  never  recorded  In  the  land  office, 
and  was  not  filed  for  record  In  the  parish  in 
wiiich  the  land  is  situated  until  the  25th  of 
April,  1913,  long  after  the  issuance  and  r^- 
istry  of  the  patent  to  Charles  W.  Heury.  It 
was  proven  affirmatively,  not  only  that  there 
was  no  record  whatever  In  the  land  office  of 
the  issnance  of  the  receiver's  certificate  or 


rec^pt  for  the  land  in  contest  bnt  also  that 
there  was  no  record  whatever  In  the  office  of 
the  state  treasurer  of  the  recdpt  of  the  price 
called  for  by  the  certificate  No.  6499. 

It  is  not  necessary,  however,  to  consider 
the  defendant's  denial  that  the  receiver's  re- 
ceipt held  by  the  plaintiff  Is  genuine.  It  was 
not  recorded  In  the  land  office  when  the  pat- 
ent Issued  to  the  defendant's  author  In  tit  la 
Since  It  has  been  decided  that  patents  or  title 
deeds  Issued  by  the  state  or  United  States 
need  not  be  recorded  In  the  parish  In  which 
the  land  Is  situated — that  registry  in  the 
land  office  is  sufficient — to  give  notice  to  the 
public  of  sactx  outstanding  titles,  the  rule 
that  a  purchaser  of  rfeal  estate  Is  not  bound 
by  an  unrecorded  prior  sale  made  by  his  ven- 
dor of  the  same  property  must  apply  as  well 
to  a  sale  made  by  Qie  state,  not  recorded  in 
the  land  office,  as  to  a  sale  made  by  an  In- 
dividual, not  recorded  In  tbe  pariah  in  whlcb 
the  land  Is  situated. 

The  judgment  rendered  by  tbe  district 
court  In  favor  of  tbe  defendant  Is  ther^ore 
correct. 

The  Judgment  la  affirmed,  at  app^lant's 
cost 

On  Rtitearing. 

MONROE,  O.  J.  The  r^earing  was  grant- 
ed herein  solely^  upon  the  question.  Shall  the 
case  be  remanded?  and  the  reason  for  grant- 
ing It  was  that  In  his  application  therefor 
plaintur  alleges  that  on  FelH*uary  ^  1918*  he 
learned,  by  chance^  that  aome  of  the  archives 
of  the  state  land  office  had  bem  taken  In 
diarge  by  the  United  States  govamment  Ant- 
ing tbe  CMl  War;  that  he  at  once  caused 
a  seardi  to  be  made  In  the  United  States 
land  office,  with  the  resiilt  Out  there  was 
discovered  the  reonrd  of  iecdver*s  receipt 
No.  5490,  dated  December  1.  1862,  diowing 
payment  by  Heoderstm  Toung  of  $40  tbr  the 
land,  or  part  of  the  land,  here  claimed,  the 
raster  of  receipts  b^ng  c^ed  by  Wllllara 
A.  0111,  recelvOT  at  Oreenaburg,  aa  at  date 
Janoary  1,  1868.  He  farther  allies: 

"That  both  he  and  his  counsel  naturally  as- 
sumed, and,  until  the  said  6th  day  of  February, 
1918,  were  not  otherwise  informed,  that  all  the 
books  relating  to  tlie  land  transactloDs  of  the 
state  were  to  be  found  hi  Uib  land  office  of  the 
state,  at  Baton  Rouge;  Qiat  neither  your  peti- 
tioner nor  his  coonset  could  assume,  or  had  the 
right  to  assume,  that  any  part  of  those  records 
were  miRsing,  or,  if  missing,  where  they  could 
be  located;  and  that  no  reasMiaUe  dUIsence 
that  either  your  petitioner  or  his  counsel  could 
display  could  or  would  have  placed  them  in 
posRCRsiou  of  this  informotion  but  for  an  acci- 
dent" 

Counsel  for  defendant  and  appellant  call 
the  attention  of  the  court  to  the  following 
testimony,  elicited  from  Judge  Held,  then  of 
counsel  for  defendant  but  called  as  witness 
for  plaintiff,  by  W.  S.  Rownd,  Esq.  (now 
Judge  Rownd,  but  then  sole  counsel  for  the 
plaintiff),  upon  the  trial  of  the  case  on  April 
27,1914,  to  wit: 
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Jndge  Reld  bed  stated.  In  answer  to  a  pre- 
^ous  qnestloa,  tbat,  according  to  Ills  infor- 
mation, "nearly  all  of  the  receiver's  receipts 
tbat  were  issued  In  1861  and  1862,  or  at  least 
a  very  large  portion  of  them,  were  in  exist 
ence,  or  the  records  of  them.  He  was  then 
interrogated  and  answered  as  follows : 
I  "Q.  Is  it  anj  mcwe  than  fair  for  you  to  state 
that  yonr  infwmation  is  to  tbe  effect  that  they 
■re  in  the  State  ImnS  Office? 

"A.  It  is  my  information  tliat  they  are  in  the 
United  States  land  office,'  and,  in  the  consollda- 
tioD,  those  papers  were  carried  over  there: 
that  is  my  information ;  I  liavoi't  exianinea 
them  since.  Let  me  state  a  little  more  fully.  I 
went  to  tbe  United  States  land  office,  and,  in 
lookinc  np  some  land  matter,  I  was  Informed 
that,  in  the  CnatMa  Home  In  New  Orleans, 
were  those  old  neorda.  I  uodnvtand  now,  that 
they  are  in  Baton  Bouge,  in  the  land  office." 

Defendant's  counsel  alao  call  onr  attention 
to  Act  104  of  1871,  sectioD  12  of  whicli  reads : 

"Sec  12.  •  •  •  That  aU  sales  and  locar 
tions  of  pablie  lands,  made  by  this  state,  from 
tbe  lat  01  January,  1861,  to  the  14Ch  of  October, 
1864,  which  are  shown  by  the  records  of  the 
regiftter's  office,  be  and  the  same  are  hereby 
confirmed,  and  patents  shall,  on  demand,  be  ie- 
saed  in  the  name  ol  the  purdiaser,  and  be  de- 
lirered  to  the  party  surrendering  the  proof  of 
mtrj  or  location,  or  on  making,  to  the  satisfac- 
tion of  tbe  register,  proof  of  loss." 

[2]  While,  therefore,  it  Is  no  doubt  true,  as 
tte  present  counsel  for  plaintiff  state,  that 
they  knew  nothing  of  the  whereabouts  of  the 
uiitslng  Greenstmrg  records  untn  Febniary  6, 
1018,  it  does  not  appear  that  they  ever  made 
ai7  effort  to  acquire  any  Infbrmatlon  tm  that 
subject  such  Information  as  they  erentnally 
acquired  bavins  come  to  them  merely  by 
chance,  and  it  does  appear  that,  nearly  four 
years  prior  to  that  time  the  counsel  who  then 
haA  charge  of  the  case  elicited  from  oppodng 
counsel,  whom  he  called  as  a  witness  for 
plaintiff,  that,  according  to  Us  Information, 
the  missing  records  were  at  one  time  In  the 
trmted  States  land  otBce.  and  ttiat  'in  the 
CMsoUdation*  those  papers  were  carried  over 
there"  (meaning  to  Qie  state  land  office).  But 
as  It  appears  to  us,  plalntUTs  counsel  was 
put  upon  Inquiry  with  re^ct  to  both  offices, 
and  with  that  Infbrmatlon  can  hardly  be  said 
to  have  racerdsed  even  ordinary  diligence  in 
abandoning  bis  search,  on  failing  to  find  the 
misstaig  records  In  one  of  them.  He  should 
have  visited  the  other.  That,  however.  Is  not 
the  only  Instance  of  a  lack  of  dll^ence  on  the 
part  of  the  plaintiff  and  Ms  authors.  In  a 
late  brief  ffled  by  hla  learned  counsel,  we  find 
the  followti^: 

"Hffliderflon  Yonng  received  receipt  5499, 
iwamp  land,  for  $40,  320  acres  of  land,  Decem- 
ber 1,  1862.  •  •  •  He  died  July  19  1863. 
He  left  oae  child.  Joeephine,  who  died  Jane 
28,  1864,    Mrs.  Bfary  S.  Brans  Chalmers,  as 


widow  in  community,'  owned  on>-balt,  and  as 
sole  heir  of  Josephine  she  inherited  the  re- 
maining one-half.  Mrs.  Toung  was  sdsed  of 
right  of  the  land-  Tbe  reoript  wait  into  ber 
tnmlE,  where  it  remained  until  'last  March' 
(March,  1912)." 

So  that,  from  tbe  death  of  ber  husband 
(July  19,  1863)  to  the  Institution  of  this  suit 
(Septeml)er  29,  1913),  a  period  of  more  than 
50  years,  the  plaintiff  and  his  authors  gave 
no  sign  ttiat  they  were  the  owners  of  the  land 
In  question.  In  the  meanwhile  (In  1871),  tiie 
state  passed  a  law  to  facilitate  those  who 
had  bought  its  lands,  during  tbe  disturbed 
period  between  January  1, 1861,  and  October 
IS,  1864,  in  obtaining  patents  therefor,  and 
It  would  probably  have  been  easy  enough  at 
that  time  to  have  traced  the  missing  Greens- 
burg  books,  but  the  owner  of  receipt  6499  al- 
lowed it  to  keep  Its  place  and  made  no  re- 
quest for  a  patent.  Then  there  was  a  consol- 
idation of  land  offices,  but  the  book  In  which 
receipt  5499  was  recorded  was  left  In  tbe 
United  States  land  office,  and  the  officers  in 
the  state  land  office,  keeping  no  record  of  it. 
In  1891  Issued  a  patent  Cor  the  land  here  In 
dispute  to  Charles  W.  Harv^,  who  paid  his 
moD^  tor  it,  and  was  qnlte  as  bmoceut  In  so 
doing  as  was  Henderson  Tonng  In  1862.  As 
Toung  went  to  the  proper  place  to  buy  tbe 
land,  and  had  the  riisbt  to  rely  upon  It  that 
he  would  get  value  for  his  money,  so,  also, 
did  Harvey,  and  he  was  no  more  to  blame 
that  Toung's  title  was  not  then  recorded  than 
was  Toung— not  so  much,  for  Toung  and  his 
transferee  bad  bad  28  years  in  wbidi  to  And 
out  that  their  title  was  not  recorded,  while 
Harvey  had  no  reason  to  suppose  that  the 
land  which  was  sold  to  bim  bad  previously 
been  sold  to  Toung,  or  to  any  oae  else, 
l^ereafter,  from  1891  to  the  present  tim^ 
Harvey  and  his  successors  in  title  have  paid 
the  taxes  on,  and  done  various  acts  to  indi- 
cate their  ownership  of,  the  land.  Toung  and 
his  successors  for  more  than  50  years  have 
paid  no  taxes,  and  do  not  appear  to  have 
known  that  they  had  a  shadow  of  Interest  In 
the  land.  It  Is  the  opinion  of  the  writer  that 
plaintiff's  claim  is  barred  by  the  prescription 
of  SO  years,  Uberandl  causa,  under  articles 
3528  and  3548,  C.  C,  but.  whether  the  court 
should  take  that  view  of  the  matter  or  not. 
It  seems  clear  that  the  claim,  being  a  stale 
one,  is  of  a  class  which  is  not  looked  upon 
with  favor,  and  that  the  Indulgence  now 
prayed  for  should  not  be  granted.' 

It  is  therefore  ordered  that  the  Judgment 
beretofore  rendered  be  now  r^nstated  and 
made  final. 

PBOVOSTX,  J.,  concurs  in  the  decree. 
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No.  28100. 
STATE  T.  SCHIRO. 


(Sniffeine  Court  of  Xjouiuana.    May  27.  1018- 
fieb earing  Denied  June  29,  1918.) 

(Svllabu$  hy  Editorial  Staff.) 
CuMiNAi.  Law  «=3l90(l)— FoBiatB  Jkofabdt 

— SUFFIOIBKOT  OF  PUEA. 
Where  an  information  cbarged  a  maiminK 
on  January  17,  1917,  defendant's  plea  of  autre- 
fois acquit,  based  on  his  aoquittal  of  the  same 
offense,  charged  to  have  been  committed  on  Jan- 
oarr  20,  1917,  it  being  admitted  there  was  only 
one  offense,  was  properly  maintained. 

Pnmwty  and  (VNiall,  JJ.,  diswwttag 

AK>eal  from  TwatUetb  Judicial  DUtrlct 
Oonrt,  I^rlsh  of  Tureboniiie ;  H.  U  Wallis, 
Jr.,  Judges 

Joseph  Schlro  wai  Informed  BgalnA  for 
maiming,  and  from  a  Judgment  maintaining 
his  plea  of  antrefolt  aainit,  the  State  appeals. 
Affirmed. 

A.  V.  Coco,  Atty.  Oen.,  and  J.  A.  O.  Oolgnet, 
IMst  Atty,,  of  Thihodaox  (Vernon  A.  Coco, 
of  New  Orleans,  of  counsel),  for  the  Stata 
Harris  Gagne,  of  Houma,  for  appellee. 

LBOHS,  J.  In  this  case  the  state  appeals 
from  a  Judgmoit  maintaining  a  plea  of  au- 
trefois acquit.  The  facta  are  that  on  October 
16,  1917,  an  information,  diarglng  the  accus- 
ed with  liaving,  on  January  17, 1917,  maimed 
one  Angelo  Gemelll,  was  filed  by  the  district 
attorney.  The  following  day,  when  called  for 
arraignment,  the  accused  pleaded  autrefois 
acquit.  With  the  consent  of  the  state,  tills 
plea  was  tried  by  the  Judge  and  maintained. 
It  seems  that  the  accused  had  already  been 
tried  for  the  same  offense  on  October  16, 
1917.  and  found  not  guilty;  hence  the  ruling 
of  the  Judge. 

The  state  contends  in  the  present  appeal 
that  the  offense  charged  in  the  information, 
filed  on  October  16,  1017,  Is  not  the  same  as 
that  cliarged  in  the  preTlous  Information, 
filed  on  October  9, 1917,  and  of  wlildi  accused 
was  found  not  guilty  on  October  16th,  for 
the  reason  that  the  latter  charged  an  offense 
committed  on  January  20,  1917,  while  the 
former  charged  said  offense  to  have  been 
committed  on  January  17,  1917.  The  state 
admits,  however,  that  there  was  but  one  of- 
fense committed  by  the  accused;  that  he  was 
regularly  tried  therefor  on  October  16th; 
that  when  during  that  trial  it  attempted  to 
prove  that  said  offense  was  committed  on 
January  17th,  the  accused  objected  on  the 
ground  that  the  information  alleged  the  of- 
fense to  have  been  committed  on  January 
20th;  and  that  said  objection  was  maintained 
by  the  Judge.  It  is  further  admitted  that  the 
district  attorney  then  moved  to  amend  the  in- 
formation in  order  to  have  the  allegation  as 
to  time  conform  to  the  facts;  that  the  Judge 
having,  on  objection  of  the  accused,  refused 


to  permit  the  amendment  to  be  made,  the 
state  th«i  moved  to  nol.  pros's,  and  this,  on 
objection  <a  the  accmsed,  bting  also  refused, 
the  state  was  unable  to  prove  its  case^  and  the 
accused  was  acquitted. 

According  to  section  1063,  R.  a,  and  the 
established  Jurl^radence  in  this  state,  when 
time  is  not  of  the  essence  of  the  offense,  aud- 
it is  not  of  the  essence  of  the  offense  In  the 
present  case,  the  state  has  a  right  to  amend 
an  information  so  as  to  state  the  time  therein 
In  conformity  with  the  facts,  but  that  rule 
of  practice  would  not  Justify  this  court  to  re- 
verse the  ruling  complained  of  In  this  case. 
The  offense  with  which  the  accused  was 
charged  in  the  Information  filed  on  October 
16th  was  admittedly  the  same  with  which  he 
had  been  charged  in  the  information  filed  on 
October  9th,  and  for  which  he  was  acquitted 
on  October  16tti«  and  to  hold  ttiat  lUs  plea 
of  autrefois  acquit  should  be  overruled  on 
account  of  an  erroneous  ruling  in  a  former 
prosecution  would  be  an  indefensible  attempt 
to  offset  the  effect  of  one  error  by  committing 
anotbw.  To  err  Is  human.  All  Judges  are 
liable  to  err,  and  when  they  do  so  to  the  ad- 
vantage of  an  accused,  our  system  of  criminal 
procedure  seldom  offers  the  state  an  opfiw- 
tuuity  to  have  the  error  corrected. 

The  plea  of  autrefois  acquit  was  properly 
sustained,  and  the  Judgment  appealed  from  is 
afllrmed* 

PROVOSTT  and  CfNimA,  JJ.,  dissent, 
and  O'NIEILL,  J.,  hands  down  reasons. 

O'NIKLL,  J.  (dissenting).  Too  much  Impor- 
tance is  given  to  the  fact  tliat  the  crime 
which  the  defendant  Is  accused  of  having 
committed  on  the  17th  of  January,  1917,  is  the 
same  crime  that  the  district  attorney  intend- 
ed to  charge  in  the  former  Mil  of  informa- 
tion, in  which,  by  error,  he  accused  the  de- 
fendant of  having  committed  the  crime  on 
the  20th  of  January,  1917. 

When  on  trial  for  what  he  was  accused  of 
baring  done  on  the  20th  of  January,  1917.  he 
<AJected  to  any  evidence  being  submitted  to 
the  Jury  as  to  what  he  did  or  might  liave 
done  on  the  17th  of  J annary,  1917,  for  the  very 
reascm  that  he  was  not  being  tried  for  any 
crlme  committed  on  the  17th  of  January,  1917. 
The  judge  sustained  the  objection,  maintain- 
ing that  the  defendant  was  not  on  trial  for 
anything  done  on  the  17th  of  January,  1917 ; 
and  the  def^dant  got  the  full  benefit  of  that 
ruling,  and  stood  no  chance  of  being  convicted 
for  any  tiling  done  on  the  17tli  of  Januar}*, 
1917.  The  district  attorney  then  moved  to 
amend  the  Indictment,  so  as  to  try  the  defend- 
ant then  for  having  committed  tiie  crime  on 
the  17th  of  January,  1917 ;  but  he  again  ob- 
jected, insisting  upon  being  tried  only  for 
what  was  or  might  have  been  done  aa  the  20th 
of  Janqary,  1917.  The  district  Judge  was  not 
comp^ed  to  allow  the  amendment,  althou^ 
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pertu^w  be  iboiild  have  allowed  tt  He  was 
vested  wltb  some  discretion  In  tbe  mattM*.  If 
be  had  allo^ved  the  am^dment,  and  the  de- 
fendant had  then  pleaded  and  had  shown  that 
he  was  not  pr^>ared  to  dtf  end  hlmsdf  against 
an  amisatlon  of  having  commttted  a  crime  on 
the  17th  of  Jolj,  1917,  he  would  have  been 
entitled  to  a  reasonable  delay  tor  preparing 
his  defoise,  and  that  would  have  meant  tbe 
entering  of  a  mistrial,  because  the  trial  had 
CMnmenced;  tbe  bill  of  Informatttm  had  been 
read  to  the  Jury,  and  evidence  had  been  offer- 
ed. The  Judge,  therefore,  refosed  to  allow 
the  amendment  of  the  bill  of  Information, 
and  therefore  held  tbe  proeecatlmi  down  to  a 
trial  of  what  the  defendant  was  accused  of 
luTing  dme  on  flie  2(Nh  of  July,  mT.  The 
district  attorney  thai,  saying,  in  effect,  tiiat 
he  had  no  proof  that  tbe  defendant  committed 
tbe  crime  on  the  20tli  (tf  Jvly,  1917,  and  was 
forbidden  by  the  defendant's  objection  and 
the  court's  rulings  frmn  intrododng  evidence 
as  to  what  the  defendant  did  <x  nd^t  luve 
done  on  the  17th  of  July,  1017,  moved  to  en- 
ta  a  utile  proeequi.  nie  defendant  again 
objected,  insisting  vfitm  having  an  aeaolttal* 
and  the  Judge  sustained  the  objection.  The 
Jury  then  readied  a  verdict  of  not  guilty. 
That  meant  merely  that  the  defendant  was 
fonnd  not  guilty  of  having  ctmmltted  the 
crime  on  the  20th  of  July,  1917.  He  was  not 
put  In  Jeopardy  for  an  offense  alleged  to  have 
been  committed  on  the  17th  of  July,  1917. 
He  could  not  have  been  convicted  of  having 
committed  the  crime  on  the  17th  of  Jnly,  1917, 
because  be  InslBted,  and  the  court  mled,  that 
be  was  not  on  trial  for  a  crime  committed 
on  the  17tb  of  Jnly,  1017.  How  then  can  he 
be  heard  to  say  now  that  he  was  acquitted  of 
a  crime  alleged  to  have  been  committed  on 
the  17th  of  July,  1917? 

The  district  Jndge,  In  sustaining  the  plea 
of  autref&la  acquit,  said  that  the  decision  of 
this  court  in  State  v.  Foley,  114  La.  413,  36 
South.  402.  was  decisive  of  the  questlML  The 
ruling  In  that  case,  as  I  read  it.  Is  contrary  to 
the  ruling  made  In  this  case.  What  was  said. 
In  the  case  dted,  was  that  a  plea  of  autrefois 
acquit  or  autrefois  convict  might  prevail  In 
a  case  of  a  second  prosecution  tc«  the  same 
offense,  even  though,  In  the  first  prosecatlon, 
the  date  ot  the  alleged  crime  was  stated  in- 
correctly, if  the  defendant  might  have  been 
legally  convicted  in  the  first  prosecution  not- 
withstanding tbe  error  as  to  the  date  ot  the 
crime  alleged.  '^Bnt,"  said  tibe  court,  "where, 
try  reason  of  the  date  of  the  offense  aa  stat- 
ed In  the  Indictment,  the  prosecutloQ  Is  bar- 
red by  prescriptliHi,  so  that,  quoad  the  of- 
fmse  charged,  there  could  be  no  legal  con- 
viction, and  the  defendant,  upon  his  own  mo- 
tion, whether  by  the  trial  court  or  ap[}ellate 
court,  is  dlschai^ed  upon  that  ground,  such 
oltense  cannot  thereafter  be  Identified  by 
him  as  being  tbe  same  as  that  (Aarged  by  In- . 


ftwmation  snbmquently  filed,  to  have  been 
cconmltted  at  a  later  date,  the  prosecution  of 
which  Is  not  barred  by  prescription." 

The  principle  of  that  decision  Is  applicaUe 
here;  because,  by  the  rulings  invoked  bty  the 
defoidant,  he  could  not  have  been  legally 
convicted,  in  tbe  first  prosecution,  of  any 
crime  committed  <m  the  17th  of  Jnly,  1917. 
Tbe  Jurisprudence  of  nearly  all  of  the  states 
Is  summed  up  In  12  Cya  281,  thus: 

"Ad  Bcqnittal  or  a  conviction  of  a  crime  Is 
no  bar  to  a  subsequent  Indictment  for  the  same 
offense  or  same  nlecies  <rf  crime,  where  the  lat- 
ter is  alleged  to  have  been  committed  at  a  dif- 
ferent date  from  that  previously  tried,  unless 
the  offense  is  cmtinuoaa." 

JCven  though  it  should  be  conceded  that 
ttie  district  court  erred  in  loAuing  to  allow 
the  district  attorney  to  amend  the  bill  of  iur 
formation  In  tbe  first  proaecutlon,  there  is 
no  occasion  here  for  Invoking  tbe  doctrine 
that  two  wrongs  do  not  make  matters  rigiit. 
Xhe  prlndVle  4o  be  applied  hm  is  tJut,  if 
reCnslng  to  be  tried  for  what  be  ia  now  acena- 
ed  of  having  dcoe  <m  tbe  17tb  of  July*  lttl7t 
the  defendant  denied  himself  aU  rl^t  to 
say  afterwards  that  he  was  acquitted  of  the 
crime  charged  to  have  been  committed  on  the 
17th  ot  Jnly,  1917,  Tbe  case  Is  altogether 
differmt  frmn  those  cases  In  iridch,  the  date 
or  time  b^ng  not  of  the  essence  of  the  offense, 
the  first  prosecution  went  on  without  objec- 
tion that  the  date  was  stated  Incorrectly  in 
the  Indictment  or  bill  of  Information. 

I  respectfully  dissent  from  the  <vilnioii  and 
decree  rendered  in  this  case. 

(143  LaJ  — 
No.  2306a 
COUSIN  V.  SCHMIDT  et  al* 
In  re  SCHMIDT  et  al. 
(Supreme  Oourt  <a  ZjonlBiana.   June  29,  1918.) 

fSptUilhu  H  the  Court.) 

1.  VsnnOB  AKD  PUBOHASBB  <=»341(2)— SAU8 

•— PcBCHAau's  AonoM  roB  Fbub  PAin  — 

Cause  or  Action— Pleadihq. 
A  petition  aUeging  an  agreement  by  defend- 
ant to  sell  and  by  plaintiff  to  buy  a  descrfl>ed 
tract  of  land,  payments  by  plaintifF  on  account 
of  tbe  iHioe^  'in  expectation  of  getting  a  deed 
of  sale  some  time  later,"  and  demanding  a  repeti- 
tion of  the  amounts  paid,  subject  to  a  credit 
for  trees  cat  and  removed  from  the  land'  by 
idaintiff,  sets  up.  a  passive  vl^ation  of  the  al- 
leged contract,  and  olsdoses  no  cause  of  actim, 
rrason  of  its  failure  to  allege  that  the  deed 
was  to  be  executed  within  an  agreed  time,  and 
that  demand  bad  t>een  made  and  defendant  put 
in  default  with  respect  thereto, 

2.  Pleadiito  ^38(ll)—AiXBGATi0NB— Facts. 

The  BUegati<»is  in  such  a  petition  that.  "Fur- 
tiietmore,  defendant  was  unaole  to  give  title"  is 
not  a  well-pleaded  allegation  of  fact,  and  means 
no  more  than,  in  the  <^inion  of  the  pleader,  de- 
fendant was  unable,  etc.,  and  it  will  not  necea- 
sarily  be  taken  as  true  for  tbe  purposes  of  an 
exception  of  no  cause  ot  action. 

3.  Evidence  ^»70-T8iai.  •=»86— Pbksdiip- 
TIONS— Leqalittt  ov  Contbact— Admissionh.' 

Where  plaintiff  alleges  and  defendant  admits 
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thmt  a  owtraet  ms  entered  Into  between  them 
for  tbe  purduue  by  plaintiff  and  sale  by  defend- 
ant of  land  belonging  to  defendant,  and  no  isaue 
is  raised  as  to  the  form  and  validity  of  the  sale, 
a  court  ahould  rathu  aaeume  that  the  contract 
wai  in  the  fonn  required  for  a  l^al  contract, 
since  legalist  rather  than  illegality,  is  presum- 
ed in  such  cases,  and  that  which  one  litigant 
admits  the  opposing  litigant  la  not,  ordinarily, 
required  to  prove. 

4.  Evidence  «=>450(12),  460<3>— Pasox.  Evi- 
dence—Receipt  FOB  Monet  Paid. 
A  writt«i  receipt  for  money  paid  on  account 
for  the  "purchase  price"  of  land,  imperfectly 
described,  ma^  be  supplemented  by  parol  evi- 
dence identifying  the  land  and  eataUi^ing  the 
amount  agreed  on  as  the  price. 

OerUorarl  to  Gonrt  of  Apjwia.  Parish  of 
St.  Tammany. 

Suit  by  BoMiale  Ooaaln  against  JjocSb. 
Schmidt  and  minors  Onsachs,  with  demands 
in  reconvwition  by  defendants.  The  decree 
of  tbe  district  court  In  favor  of  plaintiff  was 
snstained  by  tbe  Oonxt  of  Appeal,  and  de- 
fendants api^  tor  certiorari  or  writ  ot  re- 
view.  Judgment  amended  to  reject  the 
plaintiff's  demand  and  to  dismlBS  tiie  nilt, 
and  Judgment  in  so  far  as  It  rejected  the 
demand  In  reconvention  left  undisturbed. 

Adrian  D.  Schwartz,  of  Covington,  for  ap- 
plicants. Harvey  ^  ElUj^  of  Covington,  for 
respondott 

Statemoit  of  the  Caseu 
MOmtOB^  a  J.  On  April  21,  ms,  plain- 
tiff brought  salt  ugainst  tbe  heirs,  major  and 
minor,  of  Camllle  Oosacbs,  deceased  wife  ot 
3.  3.  Ousacbs,  alleging  that,  bavlng  accepted 
her  succession  (the  minors  with  benefit  ot  In- 
ventory), tbey  were  indebted  to  ber  In  tbe 
snm  of  $300,  for  tills  to  wit: 

"(&)  Oliat,  about  Jnne  29, 1907,  Oamille  Cous- 
in agreed  to  sell  to  petitioner,  and  petitioner 
contracted  to  buy  from  her,  certain  property  de- 
8«dbed  as:  'A  nortion  of  lot  No.  1  of  Sec.  45 
T.  8  S.  B.  IS  B.  Qreensburg  district,  La.,  des- 
ignated on  a  plat  and  subdivision  of  said  prop- 
erty, as  per  i^an  of  survey  thereof  made  by 
Joe.  Pugh,  surveyor,  in  Nov.  1908,  which  plat 
was  filed  in  the  office  of  the  clerk  of  court  of 
St.  Tammany  parish,  La.,  February  19,  1913. 
Ssid  property  being  known  as  part  of  Mrs.  Ana- 
tole  Cousiu's  land. 

"(8)  That,  in  pursuance  of  said  agreement, 
on  the  29th  day  of  July,  1007,  petitioner  paid 
to  said  Camille  Ccusin  the  sum  of  $100,  on 
account  of  the  purchase  price  of  said  above- 
described  property,  and,  on  the  4th  day  of  Sep- 
tember, lm>7,  petitioner  j>aid  said  Camille  Cous- 
in the  further  snm  of  $200  on  account  of  the 
purchase  price  ot  said  above-described  property, 
in  expectation  of  getting  a  deed  of  sale  there- 
for some  time  later, 

"(9)  That  said  Camille  Cousin  failed  and  neg- 
lected to  carry  out  said  asreement,  and  to  ex- 
ecute a  deed  of  sale  to  petititmer  for  said  prop- 
erty, or  to  return  the  amount  of  said  $300,  paid 
by  i>etitioner  on  account  of  the  purchase  price, 
and,  furthermore,  was  unaUe  to  i^ve  tine  to 
said  land. 

"(10)  That  said  indebtedness  is  subject  to  a 
crcciit  of  $18,  the  value  of  certain  trees  that 
were  cut  and  removed  by  petitioner  from  said 
land,  leaving  a  balance  due  petitioner  $282, 
whidi  is  atiU  unpaid.'* 


And  she  prays  (bat  Judgment  be  rmdered 
for  the  amount  last  above  stated. 

Defendants  filed  an  exc^itlon  of  no  cause 
or  right  of  action,  which,  by  ordw  of  the 
court,  was  referred  to  the  merits.  They  tb&i 
filed  an  answer,  admitting  tbat  they  had  ac- 
cepted the  snocesslon  of  their  mother,  under 
benefit  of  Inventory;  adn^ttlng  the  agree- 
ment to  sell  and  buy,  as  alleged;  admitting 
the  payments  oo  account,  but  averring  tbat 
no  deed  was  execoted  "because  no  vend^'s 
lien  and  mortgage  was  retained  and  re^nd- 
mtB  would  have  been  without  protection  to 
have  executed  the  sale  outll  tbe  purchase 
price  was  paid";  averring  that  tbey  have 
not  failed  and  neglected  to  carry  out  the 
agreement,  and  that  tbey  are  able,  and  have 
always  been  able,  to  ^ve  title;  admitting 
that  plaintiff  entered  Into  possession  of  tbe 
land  and  cnt  the  trees,  but  averring  tbat 
they  are  Informed  that  tbe  waste  on  the 
land  was  greater  than  alleged;  and,  becomt- 
iii«  idalntlffs  In  reconvention,  tbey  again 
allege  tbat  tb«y  are  ready,  and  have  always 
been  ready,  to  execute  a  valid  title  to  tbe 
land  described  in  tbe  petition  the  full  pur- 
chase price  of  which  was  $700,  and  that 
tbey  tender  and  d^ait  In  tbe  registry  of 
tbe  court  a  full  and  perfect  tltla  tberetOk  to 
be  delivered  by  the  clerk  to  plalntlg  on  pay- 
meat  of  the  balance  of  $400^  due  on  tbe 
price,  with  Interest  from  the  date  of  the 
tender.  And  they  pray  for  Judgment  ac- 
cordingly. 

Tbe  note  of  evidence,  taken  down  upon  the 

trial,  reads: 

"I'laintiflP  offers  in  evidence  the  two  receipts 
annexed  to  plaintifTs  petition  filed  In  this  case. 

"It  is  admitted  by  defendants  that  they  inher- 
ited ftom  their  mother  im»aty  inventoried  at 
a  much  larger  value  than  the  ajnount  sued  for 
in  this  case.   Evidence  dosed." 

The  receipts  thus  mentioned  purport  to  be 
signed  by  "Camllle  Ooustn,"  and  show,  re- 
spectively, payment  of  $100  and  $200  "fm 
accoimt,  being  part  payment  on  a  piece  of 
land  on  tbe  east  side  of  Bayou  Lacomb,  be- 
ing a  porti<»i  ot  Mrs.  Anatole  Cousin's  Uuid," 
and  "on  account  for  my  land  on  the  east 
side  of  Bayou  Lac(Mub,  being  a  portion  of 
Mrs.,  Anatole  Coo^n's  land.**  Without  dis- 
posing of  tbe  exception,  the  trial  court  gave 
Judgment  for  plaintiff  as  prayed  for,  and 
dismissed  the  demand  In  recoaveutiou,  which 
Judgment  having  been  affirmed  by  the  Court 
of  Appeal,  we  are  asked  to  review  tbat  rul- 
ing. 

Opinion.  '• 

The  reasons  tor  Judgment  assigned  by  the 

trial  Judge  are  as  follows: 

"It  is  a  well-settled  principle  of  our  law  that 
all  contracts  touching  the  sale  of  real  estate 
must  be  in  writing,  to  be  enforceable^  One  ol 
the  original  parties  to  this  verbal  agreement  has 
since  died,  and,  under  no  o^rcumatances,  could 
tbe  plaintiff  maintain  an  action  to  raforce, 
against  tbe  heirs,  the  performance  of  the  agree- 
ment made  by  their  ancestor;   tlurefon  her 
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only  remedy  ia  to  seek  to  reoover  the  amonnt 
paid  OD  the  unenforceable  agreement.  Z>efend- 
tnts  will  lose  nothing,  and  egirit;  demands  that 
tbe  money  should  be  rtihinded.  No  w»  abould 
be  permitted  to  enrich  himself  at  the  ecpenae 
of  another.** 

The  lettMNU  aaslgDed  by  the  Court  of  Ap- 
peal tor  afBrmlng  the  Judgment  of  the  dis- 
trict coort  are^  In  subctonoe,  that,  thoagb 
nowhere  in  her  petltloDB  does  plaintiff  al- 
lege what  price  waa  agreed  an  between  her 
and  Camllle  OonslD,  and  though,  defeadaat^ 
"aver  that  tbe  price  airreed  on  for  the  prop- 
erty was  fixed  at  $700.  • .  •  •  defendants 
•  •  •  made  no  attempt  to  prove,  either  by 
'  parol  or  otherwise  that  $700,  or  any  other 
fixed  amount,  was  agreed  upon,  •  •  •  «hi- 
tenting  themsdves  with  a  mere  tender  of  title, 
and  resting  their  case  on  the  record  thus 
made  apb  •  *  *  The  receipts,  annexed  to  the 
petition,  obviously  embody  only  a  part  of  the 
agreement  between  i^lntiff  and  Oaimlle  Cousin, 
were  manifestly  incomplete,  and  were  not  in- 
tended to  exhibit  tbe  whtJe  agreement  The  ac- 
tual facts  of  the  agreement,  which  were  not  em- 
braced within  tbe  scope  of  the  agreement,  say, 
tbe  desctiptitHi  of  tbe  property,  or  the  price 
agreed  upon,  conid,  we  believe,  have  been  snown 
by  parol,  Jones  on  the  Lew  of  Evidence,  SS  44S^ 
446.  Plaintiff,  it  is  tme,  aupplied  the  descrip- 
tion which  was  laddng  ui  the  receipts,  by  the 
allegati<Hi8  ot  h»  pctiaon  bnt  said  notbins  as 
to  the  'price*  of  Vbe  property,  which  is  nownere 
admitted  or  slleged  by  her.  Defendants  made 
tbe  essential  allegation  as  to  the  price  in  their 
answer,  but  made  no  attempt,  either  by  pari^ 
or  written  evidence,  to  show  what  it  was.  If 
parol  evidence  had  been  offered  for  that  jrar- 
pose,  and  denied  admission  by  the  trial  court, 
tbis  court  would  be  in  &  position  to  correct  the 
error,  and  to  order  the  caae  remanded  for  the 
reception  of  the  proof  to  show  that  a  price  had 
been  agreed  upon  by  the  parties  for  the  promise 
of  sale.  •   •  • 

"From  the  ncord  as  made  up,  and  upon  which 
the  case  was  submitted,  no  promise  to  sell  or 
contrset  of  sale  being  shown,  the  only  alterna- 
tive left  ua  ia  to  affirm  the  judgment,  which 
properly  decrees  nlaintiff  entitled  to  the  money 
paid  to  OamiUe  Cousin;  and  it  is  therefore  af- 
firmed," etc. 

Tbe  ai^Ilate  coort,  like  the  trial  conrt,  ig- 
nored defendants'  exception  of  no  cause  and 
no  right  of  action;  ajid,  as  it  does  not  ap- 
pear to  have  been  referred  to  the  merits,  by 
the  trial  court,  with  defendants'  consent,  and 
is  now  Insisted  upon  by  them,  we  think  they 
are  entitled  to  have  It  considered. 

[1-3]  As  her  cause  of  action,  plaintiff  al- 
leges that  Camllle  Cousin  agreed  to  sell,  and 
that  she  "contracted  to  buy  from  her,"  a  cer- 
tain parcel  of  land,  which  she  describes;  that 
she  made  certain  payments  "on  account  of 
the  purchase  price  of  said  above-described' 
pn^rty,  tn  expectation  of  getting  a  deed  of 
sole  therefor,  some  time  later";  that  Camllle 
Cousia  "failed  and  neglected  to  carry  out 
said  agre^ent  and  to  execute  a  deed,  •  *  * 
or  to  retdm"  the  amounts  so  paid ;  and  f^e 
prays  for  judgment  for  those  amounts.  She 
does  not  allege  that  the  agreement  was  ver- 
bal, but  neither  does  she  allege  that  it  was 
written,  and  for  tlie  purposes  of  an  exc^ 
tlon  of  DO  cause  or  right  of  action  tbe  conrt 
should  rather  nasame  that  It  was  In  the 
form  required  for  a         cmtract,  since  le> 


gallty  rather  than  illegality  is  presume  in 
such  cases,  and  plaintiff  sets  it  up  as  a  legal 
contract  The  failure  to  allege  whether  a 
contract  that  la  sued  on  Is  oral  or  written  is 
naoally  met  bj  an  exception  of  vagu^ess, 
and  a  iwayer  for  oyer,  where  the  contract 
proves  to  have  been  written;  and  the  excep- 
tion of  no  cause  and  no  right  of  action,  here- 
in filed,  was  not  leveled  at  that  defect.  It 
waa  addressed  to  tbe  failure  of  tiie  petltl<m 
bo  aUega  tJi^  tbe  f^Teement  sued  on  contain- 
ed any  stipulaUon  reaplxing  the  aecutlon  of 
a  deed  at  a  fixed  time,  and  to  tbe  fact  that, 
on  the  contrary,  its  aUe^itlim  ttiat  plaintiff 
made  a  payment  cm  aocount  'in  expectation 
of  gettins  8  deed  •  •  *  aome  time  latW' 
oarrlee  with  It  tbe  lnqillcatlon  that  no  fixed 
time  for  aocb  execution  was  agreed  tm,  and, 
taken  in  connection  with  the  allegatlcm  that 
Camille  Cousin  "failed  and  neglected"  to  ex- 
ecute the  deed,  amounta  merely  to  a  com- 
plaint of  a  paasiTe  vioIatloD  of  a  contract, 
and  tamlabes  no  basis  tor  an  action,  without 
the  farther  allegation  of  a  putting  in  de- 
fault. And  from  that  point  of  view  we  are 
of  opinion  that  tbe  exception  was  well  taken. 
0.  0.  arts.  WIX  1833;  Urlngston  v.  Scully, 
88  La.  Ami.  761 ;  BobUns  t.  Martin.  43  La. 
Ann.  488,  9  South.  108;  J<^8on  t.  Levy, 
118  La.  451,  43  South.  46,  9  L.  B.  A.  (N.  S.) 
1020, 118  Am.  St  R^.  378, 10  Ann.  Cas,  722. 
It  is  true  that,  after  alleging  that  Camille 
Cousin  "failed  and  neglected."  etc,,  the  peti- 
tion goes  on  to  allege,  "and,  furthermore,  was 
unable  to  give  title  to  said  land,"  but  that 
is  mere  e3q>resslon  of  f^lnlon  on  the  part  of 
the  pleader.  She  does  not  state  that  Camille 
Cousin  had  admitted  that  she  was  unable  to 
give  tbe  title,  and  the  proper  method  of  test- 
ing her  atdllty  in  that  respect  Is  provided  by 
the  law,  which  requires  that  there  shall  be 
a  demand  In  such  cases,  and  a  putting  In  de* 
fault.  We,  therefore,  conclude  that  the  ex- 
ception should  have  been  maintained.  But, 
were  It  otherwise,  plaintiff  failed  to  offer  any 
evidence  on  the  subject  upon  the  trial  on  the 
merits,  and  defendants  tendered  a  title,  said 
to  be  full  and  [>erfect.  Considering  the  point 
upon  which  our  learned  Brethren  of  the 
Court  of  Appeal  have  rested  their  decision, 
we  find  some  difficulty  In  reconciling  the  con- 
cIuBioa  reached  by  them  with  the  ideadings 
in  the  case.  Plaintiff  allies,  spedflcally,  tliat 
there  was  a  contract  whereby  Camllle  Cousin 
agreed  to  sell  and  she  to  buy  a  tract  of  land, 
whlcb  she  describes ;  that  she  made  specific 
payments,  aggregating  $300,  "on  account  of 
the  price,"  which  means  that  there  was  a 
price  agreed  on;  that  Camllle  Cousin  failed 
and  neglected  to  carry  out  said  agreement, 
and  for  that  reason  her  heirs  should  be  ad- 
Judged  to  return  the  money  so  paid,  but  that 
her  <datm  therefor  is  subject  to  a  credit  of 
$18,  "the  value  of  certain  trees  that  were  cut 
and  removed  by  petitioner  from  said  land," 
which  Is  an  admission  that  the  land  bad  baeu 
delivered  into  ber  possession — all  of  wbldh  is 
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admitted  by  defendants.  And  yet  plaintiff 
has  obtained  Judgment  for  tbe  amount  claim- 
ed merely  by  offering  the  receipts  for  the 
9800.  because  defendant  failed  to  prove  the 
amount  of  the  price.  Of  course,  there  must 
have  been  a  price,  but,  as  plaintiff  all^^ 
and  defendants  admit  that  payments  wen 
made  and  recelred  *'on  account  of  the  price," 
it  appears  to  ns  that  whether  the  price  was 
one  amount  or  another  is  a  matter  In  which 
the  courts  are  not  particularly  concerned, 
and  that,  save  for  the  establldiment  of  their 
demaqd  In  reconventlim.  It  was  a  matter  In 
whidi  the  deftodants  were  xwt  concmied. 
As  the  matter  stands,  it  an>eani  to  us  that 
defendants  have  been  condemned  by  reason 
ot  the  ftUnre  of  proof  that  was  not  reoalr- 
ed,  save  for  the  support  of  the  demand  In  r«- 
conrentlcm,  and  that,  in  order  to  entitle  plain- 
tiff to  recover,  she  shonld  have  prored  af- 
flrmatlTely  that  no  price  wa»  agreed  (si.  In- 
stead of  admitting,  as  die  does,  that  there 
was  a  price 

[4]  We  agree  with  the  learned  Oonrt  of  Ap- 
peals  that  the  receipts  afford  wrlttes  evi- 
dence of  the  sale,  thoo^  incomplete,  and  flut 
parol  evidence  would  be  admlasiUe  to  estab- 
lish the  identity  of  the  land  and  the  total  ist 
the  agreed  price,  but.  as  there  was  no  Issue 
upon  the  question  of  identity,  and  the  admit- 
ted payments  on  '  account  of  the  price  estab- 
lished that  a  price  was  agreed  on,  we  think 
there  was  error  In  giving  Judgment  for  plain- 
tiff on  the  theory  that  there  was  no  price 
agreed  on,  though  the  reconventtonal  demand 
was  properly  dismissed  for  the  failure  of  de- 
fendants to  establish  the  amount  thereof. 

For  the  reasons  thns  assigned,  it  is  order- 
ed that  the  judgment  here  made  the  subject 
of  review  be  amended.  In  so  far  as  that  the 
demand  of  the  plaintiff  is  now  rejected  and 
her  suit  dismissed  at  her  cost  In  both  courts; 
said  Judgment,  in  so  far  as  it  rejects  the  de- 
mand in  rectmTentlon,  bdng  left  undisturbed. 
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ALLISON  T.  FIREUEN'S  INS.  CO.  OF 
NEWABE.  N.  J. 

(Supreme  Court  of  Iiouisiana.    May  27,  1818. 
Bebearing  Denied  June  29,  1918.) 

(8vUabuM  bp  Bditoriai  Staff.) 

InsuRANGB  «S3066(4)  — FmB  iHsumuvos  — 
Pbopebtt  Oovkkbd— Ownkbship. 

In  ED  action  on  a  binder  of  insurance  on 
palntingrs  allied  to  have  been  destroyed  by  fire, 
evidence  held  to  show  that  plaintiff  did  not  pos- 
sess tbe  works  of  some  of  the  painters  wbose 
names  appeared  upon  bis  list  of  titles  and  paint- 
ers submitted  to  insorer'B  agent. 

Appeal  from  CSvil  District  Court,  Parish  of 
Orleans ;  George  H.  Thfiard,  Judge. 

Action  by  Samuel  J.  Allison  a^lust  the 
Firemen's  Insurance  Company  of  Newarfe.  N. 


J.  Judgment  tor  deftedant,  and  pfalntiUT  ap- 
peala  Affirmed. 

Edwin  Laizer  and  Charles  Louqne,  both  of 
New  Orleans,  for  appellant  St  Qalr  AHamg^ 
of  New  Orleans,  for  appellee. 

O'NIBLL,  J.  The  plaintiff  appeals  frwn  a 
Judgment  reJeeUng  his  demand  «f  920,000  on 
a  Under  of  Insurance  on  cotaln  paintings 
alleged  to  have  been  destroyed  by  fire. 

The  defendant  denies  liability,  aUeging; 
First  that  the  plaintiff  willfully  set  fire  to 
the  room  in  which  he  allies  the  i>lctures  were 
OHttalned,  or  that  he  procured  the  setting 
flre  to  the  room ;  second,  that  there  were  no 
pictures  destroyed  by  the  fire,  because,  in 
fact,  the  plaintiff  did  not  have  the  pictures 
be  pretended  to  insure;  and,  third,  that  the 
Insurance  binder  was  obtained  by  misrepre- 
sentation and  fraud  on  the  part  of  the  plain- 
tiff, not  only  by  his  pretending  falsely  that 
he  possessed  the  pictures,  but  also  by  a 
false  pretense  that  they  were  already  Insur- 
ed against  loss  by  flre  in  another  Insurance 
company,  and  Qiat  the  policy  was  about  to 
expire. 

The  greater  part  of  the  voluminous  evi- 
dence In  the  case  refers  to  the  questioa 
whether  the  plaintiff  ever  had  the  ^cturee. 
That  question  overshadows  all  others,  be- 
cause the  fire  occurred  within  12  hours  aft- 
er the  insurance  binder  was  issued;  and  it 
would  seem  more  like  a  miracle  than  like  a 
mere  coincidence,  or  favor  of  fortune,  that 
the  flre  that  destxoyed  the  beet  evldeuce- 
wbether  the  pictures  were  there  Of  not  was- 
only  an  accident,  If  the  plaintiff  obtained  the 
insurance  by  fraud  and  mlsr^reseutatiiMi.. 
Ml  pictures  that  he  did  not  have.  On  the 
other  hand,  if  the  plaintiff  really  had  such 
pictures  as  were  r^resented  on  the  list  of 
titles  and  authors  that  he  made  out  and  sub- 
mitted to  the  insurance  agent  to  obtain  the 
insurance,  they  were  really  worth  a  fabu- 
lous sum — were  valued  by  him  at  $68,000 — 
and  were  Insured  for  only  |27,000,  all  of 
which  would  be  strong  circumstantial  evi- 
dence that  he  did  not  destroy  than.  Tb» 
two  questlcms,  therefore,  whether  the  plain- 
tiff did  or  did  not  misrepresent  the  exist- 
ence of  the  picture^  and  whether  be  did  or 
did  not  start  or  procure  the  starting  of  the 
flre  that  destroyed  the  conteota  of  tbe  room 
In  whidi  he  said  the  i^cturea  were^  may  be- 
regarded  as  one  question. 

The  insurance  agents  who  issued  the  bind- 
er without  first  making  an  inspection  of  the- 
property  to  be  Insured  were  misled  by  the 
statement  of  the  agent  of  the  plaintiff  wb» 
obtained  the  insurance  for  him  that  the  pic- 
tures were  already  insured  In  another  cotu- 
pany,  and  that  the  p<^lcy  would  expire  on 
that  day  at  noon.  The  plaintiff  denies  that 
he  told  his  agent  that  the  pictures  were  al- 
ready Insured  or  that  the  policy  was  about 
to  expire;   Be  could  not  have  (4}tained  the 
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Under  wlttiout  an  inq  wction,  and  we  be- 
liere,  Ana  tiie  erldence^  tbmt  he  did  make 
the  statement  to  hia  maraaestatlTe  that  the 
pictures  were  already  Insured,  and  that  the 
p6U(7  was  about  to  eiplr&  Whetho:  he  did 
or  not  Is  of  little  importance  beside  the 
pare  duurge  on  wbldi  the  defense  rests. 

The  evWenoe  against  the  plaintiff  Is,  as 
It  la  In  nearly  all  sndt  caaes^  only  drcunir 
stantlal;  but  It  is  rery  atrong  Indeed. 

The  iJalntlg  admits  that  no  one  ever  saw 
tbe  pictures  while  he  owned  them,  exc^t 
the  mraibers  of  hla  family,  a  pvieati  and  a 
strain  Spaniard  whom,  he  said,  the  ivtest 
bad  brought  to  the  honaa  Ac  the  time  ot 
tbe  trial  the  priest  was  dead,  the  Span- 
lard's  whereabouts  were  unknown,  and  only 
snne  of  those  of  the  faxoUy  who  were  aald 
to  have  sem  the  E-ctnres  wore  eallud  to 
the  witness  stand.  The  plaintiff  admits 
that  no  artist  or  connoisseur  ever  aaw  tbe 
pictures  in  Us  poSBearicm,  and  that  no  one 
outside  of  his  family  ever  heard  oi  his  hav- 
ing them,  except  the  dead  priest  and  the 
unknown  Spaniard,  until  the  Inanrance  was 
undertaken.  The  admission  of  those  facts 
U  oi  grave  importance,  because  of  the  names 
of  some  very  famous  artists  appearing  on 
tbe  list  of  the  pictures  fumlafaed  by  the 
plalntlfT  for  obtaining  the  Insurance.  In 
fact,  according  to  tbe  testlmomy  of  tbe  art 
experts,  the  names  themselves  of  some  of 
the  artists  to  whom  the  plaintiff  attribut- 
ed some  of  bis  pAlntings.  not  only  cast  a 
grave  doubt,  but  was  a  podtive  contradic- 
tion, of  the  genuineness  of  his  list  For  ex- 
ample, two  of  the  easel  pictures.  "Just 
Bora"  and  "Death,"  valued  by  the  plaintiff 
at  $14,000  on  his  Ust.  were  said  to  be  works 
of  Michelangelo  on  canvas.*  The  evidence 
shows  condusivtiy  ^t  Michelangelo  never 
painted  a  small  picture  on  canvas,  or  on 
aufttalDg  but  wood  or  Slat^  that  there  is 
not  only  no  authraitlcated  painting  in  this 
oonntry  by  that  most  famous  sculptor  and 
fresco  decorator,  but  that  no  dubious  picture 
faere  is  even  attributed  to  him  by  any  studmt 
of  such  art.  Nor  do  such  pictures  as  the 
plaintiff  described  In  bis  testimony  as  "Just 
Bom"  and  "Death"  appear  in  any  of  the 
reliable  lists  of  the  works  of  Mlchelang^o. 
Tbe  fact  is  that  the  plaintiff  bad  no  paint- 
ings by  Michelangelo.  There  appeared  al- 
so on  the  plaintiff's  list  Jean  Francois  Mil- 
let's most  famous  work,  the  "Angelas," 
which,  however,  the  plaintiff  credited  to 
Wikstrom,  whv^  according  to  the  evidence, 
never  painted  pictures  of  human  beings, 
such  as  tbe  "Angelus."  It  api>ears  that  he 
attempted  two  such  paintings,  but  did  not 
finish  them.  The  plaintiff  bad  on  his  Ust 
another  picture  attributed  to  Millet,  entitled 
"In  the  Dark,"  which  he  valued  at  ?9,000, 
and  the  evld^ce  shows  conclusively  that 
HlUet  was  not  the  author  of  any  such  pio- 
ture  as  the  );aalntiff  described  In  bis  testl- 
inony. 

Without  foing  fnrtber  into  these  details, 


it  Is  snfllcleut  to  say  that  the  proof  is 
orw^ielming  that  the  plaintiff  did  not  pos- 
sess tbe  works  ot  some  of  the  authors  whose 
nsmes  appear  nptm  his  Ust.  niat  In  Its^ 
wmild  net  ctmUct  him  <tf  ttno  fraud  diarvett 
In  tAis  case,  because  he  himself,  being  no  art 
wpert;  ml^t  have  been  dectfved  as  to  the 
antiientlclty  of  tbe  [dctures.  But  the  evi- 
dence is  quite  convincing  that  the  itetntiff 
knew  he  had  ns  sddi  pictures  as  some  that 
were  represented  on  his  list  In  the  first 
tiSLce,  his  own  testimony  as  to  how,  where, 
and  under  what  drcnmstitaoes  he 'bought  the 
pictures  is  very  unsatistactory ;  and  the 
testlniony  he  gave  in  that  respect  In  his  «x- 
amlnatlon  under  oath  before  the  Insurance 
adjuster  (In  accordance  with  lines  87  and  8S 
of  tba  New  Tork  standard  fire  insurance 
policy),  seven  days  after  the  fire,  was  con- 
.tiadictod  in  many  Important  points  in  the 
testimony  given  by  the  idaintlff  ca  the  trial 
of  this  case,  nearly  two  years  afterwards. 
He  claims  that  he  bought  the  italntlngs 
from  his  twoUier.  paying  f 14,000  for  them  In 
cash;  that  he  had  saved  the  114,000  ftom 
hla  earnings  as  a  house  painter,  and  Itegt 
the  money  In  Ids  residence.  We  might  al- 
most take  Judicial  cognizance  that  it  Is  not 
the  average  man  who  would  or  could  sle^ 
In  the  same  bouse  with  $14,000  of  his  own 
real  money.  The  plaintiff  claims  that  his 
brottier  bou^t  tbe  pictures  in  England.  He 
died  before  the  Are;  he  had  been  a  mechan- 
ic, and  had  afterwards  become  a  bookmaker 
'<m  the  race  tracks.  The  plaintiff  testified 
that  his  brother  brought  the  pictures  to  hla 
house  at  night,  in  an  automobile  and  that 
be  bought  and  paid  for  them  without  having 
them  examined  by  an  artist  and  without 
even  looking  at  them  himself.  Seven  days 
after  the  fire  he  testified  quite  positively 
that  he  bought  the  idctures  on  the  6th  of 
August,  1012;  and  In  his  testimony  mi  the 
trial,  nearly  two  years  later,  he  said  he 
bought  them  <m  the  22d  of  December.  1011. 
In  his  aaminatlon,  seven  da^  after  the 
Are,  he  testified,  and  repeated  several  times, 
that  his  brother  owed  him  $4,S00,  and  that 
he  only  paid  $9,000  In  cash  for  the  pictures, 
"and  called  the  deal  square^"  He  tea ti fled 
that  he  had  said  to  himself,  w;hen  he  bought 
the  pictures,  that  he  might  possibly  make 
$40,000  or  $50,000  on  the  siieculation.  That 
means  that  he  thought  they  were  worth  $44,- 
000  to  $54,000;  yet  for  two  years  he  never 
thought  of  putting  them  In  a  safe  place  or 
having  them  insured.  On  the  trial  be  tes- 
tified very  positively,  and  repeated  several 
times,  that  .he  paid  his  brother  the  whole 
$14,000  In  cash.  He  testified,  seven  days 
after  the  fire,  that  he  did  not  unpack  or  ex- 
amine the  pictures  when  be  bought  tbem ; 
and  on  the  trial  he  testified  repeatedly  that 
he  did  unpadc  the  pictures  and  distribute 
them  around  the  wall  of  the  room  in  which 
he  said  they  were  afterwards  destroyed  by 
fii-e.  In  his  examination  before  tbe  insur- 
ance adjuster  he  swore  that  he  had  no  rec- 
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ord  ot  the  TaltM  of  the  pictures  except  That 
hla  brother  had  told  him,  and  on  the  trial 
he  testified  that  his  brother  had  marked  the 
ralne  on  eacb  painting.  The  deecrtptloD  he 
save  c£  eadt  lecture  In  his  testimony  on  the 
trial  was  very  much  more  complete  and  In 
detail  dian  be  was  able  to  give  seren  days 
after  the  Are;  and  It  leaves  a  strong  Infer- 
ence Uiat  be  had  made  some  preparation  In 
that  reqtect  before  the  triitf.  In  his  exam- 
ination, seven  days  after  the  fire,  he  de- 
scribed the  "Angelus"  as  a  water  color  pic- 
tare  Qt  a  nnn  kneeling,  polling  a  beil  cch^ 
on  the  Blow  count  On  the  trial  ot  the  case 
he  testified  that  the  *'Angdlus"  was  an  <dl 
palnUng.  and  described  It  thus: 

"In  the  distance,  stsrting  from  the  bsck  ttf 
the  pointing  was  a  village,  then  a  small  church 
as  yon  get  towards  the  front  of  tlie  painting, 
and  two  hnman  beings,  a  lady  and  a  man,  and 
the  lady  has  her  hands  crossed  on  her  bosom, 
and  the  man  has  his  hat  ofT^  with  his  hands 
over  his  hat.  Between  them  is  a  small  basket, 
and  there  Is  a  fork,  like  a  hay  fork,  addclng 
in  the  ground.  To  the  side  is  a  little  wagon 
or  truck,  or  a  wheelbarrow  possibly,  with  a 
couple  of  sadEs  on  it.  *  *  *  Between  the 
village  and  the  fork  there  Is  a  Sdd,  maybe  a 
hayfi^,  as  you  erass  between  the  diura  and 
tiie  fifures  to  the  fnmt  of  the  picture.  They 
had  been  harvesting.  It  looka  like  potatoes 
they  have  been  digging.  There  seemed  to  be 
some  in  the  basket,  the  little  round  basket  be- 
tween the  lady  and  the  man." 

His  description  of  a  picture  that  he  at- 
tributed to  Millet  was  very  different  In  bis 
testimony  on  the  trial  from  the  description 
he  gave  In  the  examlnatlra  a  few  days  aft- 
er the  fire.  In  bis  examinatioo,  seven  days 
after  the  flre,  he  could  not  possibly  remem- 
ber the  title  or  description  ot  any  of  the 
lectures  by  Oerome.  On  the  trial  he  de- 
scribed the  three,  which  he  had  valued  at 
$12,000,  with  the  utmost  detaU. 

We  have  conddered  heretofore  only  the 
SDSi^cloiis  and  Imiwobable  drcnmstances  of 
the  plaintiff's  iride  of  the  casa  It  must  be 
bwne  In  mind  that  be  should  have  been 
better  prepared  to  prove  the  affirmative,  that 
he  had  owned  the  picttitee,  than  was  the  de- 
fendant to  proive  the  negative  The  proof  Is 
positive  and  uncontradicted,  however,  that 
there  was  not  a  remnant  nor  trace  of  a  pto- 


ture  In  the  room  after  tbe  fire,  notwltbstand> 
Ing  there  were  remnants  of  such  flimsy  ar- 
ticles as  Mbrdl  Gras  costumes  and  Japanese 
fans.  There  were  also  large  pieces  of  can- 
vas that  had  been  saturated  with  turpmtln^ 
the  ashes  of  wblefa  mli^t  have  been  takoi 
for  oU  paintings  if  the  canvas  had  not  es- 
caped the  flre.  A  chemist  went  Into  the 
room  soon  aSta  the  flre  and  gathered  up 
all  the  ashes  and  charred  remnants  of  what 
had  been  burned,  and  made  a  careful  anal- 
ysis of  i^  but  was  onaUe  to  find  any  de- 
moit  of  the  Ingredients  used  In  oil  paint- 
ings. 

The  fire  was  confined  to  the  one  room  In 
which  the  plaintiff  claims  the  plctaree  were. 
It  occurred  at  about  11  o'clock  at  lUght 
Hie  plaintiff  went  upstalra  aloae,  and  used 
tiie  instantaneous  beater  In  the  bathroom, 
near  the  attic  xoom  whwe  he  ssys  tbe  plo 
tores  were,  a  short  time  before  the  fire. 
He  adnrits  that  the  Are  oould  not  have  been 
caused  by  the  instantaneous  heater.  His 
conduct  after  the  fire,  what  he  said,  what  he 
refrained  from  saying,  and  what  be  refused 
to  discuss,  was  ^  very  much  against  him. 
7%ere  Is  evidence,  which,  under  all  the  oOict 
drcnmstaoiees  of  the  ease,  we  are  constrain- 
ed to  believe,  that  he  hinted  at  a  bribe  to 
the  assistant  flre  marshal  soon  after  the  flre, 
•and  that  a  few  days  later  he  told  the  man 
who  had  got  the  insurance  binder  for  him 
that  there  would  be  a  coyple  of  hundred  dol- 
lars In  it  for  him  If  he  would  do  all  he  could 
for  him  (plaintiff). 

We  see  no  good  reason  for  Incumber- 
Ing  this  report  of  our  opinion  with  a  re- 
view of  ail  of  the  evidence  in  the  case.  It 
presents  only  questions  of  fact  Our  con- 
clusion is  that  the  suit  Is  an  attempt  to 
perpetrate,  or  rather  to  consummate,  a  fraud 
upon  the  defendant  There  Is  no  occasion 
for  ruling  on  the  question  whether  the  de- 
fendant was  required  to  establish  the  fraud 
charged  by  proof  beyond  a  reasonable  doubt 
or  only  by  a  preponderance  of  evidence;  for 
we  are  convinced  beyond  a  reasonable  doubt 

Xhe  judgment  appealed  from  is  alBnued  at 
the  cost  of  the  appellant 
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STATD  ox  nL  FUTLATSON  T.  AMOS,  State 
OamptrnDw. 

O^nproiMi  Court  of  Ilorlda.    June  22,  1918. 
Bdwuing  Dnled  Anf .  8,  1618.) 

fSvOahu      ike  Oowrt.) 

1.  Statutss  «=»217  —  OoKSiBiroTioM  —  LsaiB- 

UTIVB  I  If  TENT, 

Wben  the  language  of  a  statute  te  capable  of 
two  omstruetiMia,  the  conrta  may  resort  to  the 
Ustorr  of  its  passage  tiiroujli  the  LegislatiiTet 
to  ascertain  the  legialatiTe  Intent. 

2.  Statdtkb  ^217— OoHSTBtTCTXoir  — L>ax»* 
LATiTB  Intent. 

Where  the  legialatlTe  joamals  abow  that.  In 
the  passage  of  an  act  through  the  L^ialatnre, 
langoage  wUeb  gave  tx>  the  act  the  conatraction 
placed  on  it  hf  the  comptroller  was  •trlcken  from 
the  hill  by  amendment,  and  a  dause  substituted 
therefor  that  conflicts  with  the  departmental 
coPBtraetion,  the  legldatiTe  intent,  aa  ahown  by 
its  act  in  dianEing  the  language  of  ttie  act,  will 
be  adopted  hy  the  court. 

(AdJiticnai  SUlabug  hv  Bditorial  Btaff.) 

3.  Statctes  9=3200  —  GoKSTBUonon  —  Lso- 
iSLATivE  Intent. 

In  constniing  a  statute,  the  court  mast  gire 
force  and  effect  to  every  ptrt  of  it  to  carry  out 
the  intent  of  the  Lefdslature,  if  poesible,  such  in- 
tent to  be  ascertained  from  the  language  in  its 
plain  aad  natonl  meaning. 

1L  IJCBITBBS  «S^i9— AOTOUOBIZJES— STATVTO- 
KT  PKOTISTONS. 

Laws  1917.  c.  7275,  |  6,  series  B,  relating  to 
aotMnobile  license  taxes,  provides  for  a  license 
tax  of  $5  on  any  antomobOs  or  other  motor- 
driTen  Tehide  with  a  aeatingfiapacl^  of  one  and 
not  more  than  five  pasaengers,  wittioat  recud 
to  horse  power. 

Whitfield  and  West,  J3.,  dissenting. 

Or^lnftl  proceedings  la  mandamiiB  by  tin 
State,  oa  tbe  relatioi  of  D&nlti  A  nnlay- 
son,  against  Ernest  Anuw,  aa  State  Comptrcrii- 
ler.   Peremptory  writ  awarded. 

D.  A.  Flnlayson  and  J.  H.  Shuman,  botb 
of  Montlceno,  for  relator.  Van  0.  Swear- 
Ingen,  Atty.  Gen.,  and  O.  O.  Andrewe,  Asst 
Atty.  Gen.,  for  respondent 

BKOWNB,  C.  J.  The  jwtltloner,  who  is 
the  owner  of  an  automobile  of  82  borse  pow- 
er with  a  seating  capacity  of  one  and  not 
more  than  Ave  persons,  made  application  to 
the  comptroller  under  the  provlBlons  of  chap- 
ter 7275,  Acts  Of  the  Leglslatnre  of  1917.  to 
hare  bis  automobile  registered  In  accordance 
with  law. 

He  sent  f6  with  his  application,  but  tbe 
oomptroller  refused  to  register  his  car,  or  to 
assign  him  a  number,  or  to  furnish  him  with 
metal  number  plates  so  that  he  might  oper- 
ate his  car  upon  the  public  highways  of  the 
state.  An  alternative  writ  of  mandamus  was 
Issued,  and  In  his  return  the  comptroller 
states  that  the  registration  fee  for  the  pe- 
titicner'B  car  Is  $12,  and  not  (5,  and  demands 
$7  more  from  the  petitioner  before  register- 
ing Us  car  and  otbmrlse  complying  with  the 
law. 

The  issue  made  by  the  i^eadlngs  presaita  for 


(frtermlnatlon  by  this  court  the  constructloa 
to  be  placed  on  aeries  B  and  O  of  aectlw  6 
of  the  antomobtle  Ucenae  act  of  1917.  tbat 
reada  in  part  as  follows: 

The  foUowing  fee  shall  be  paid  to  the  comp- 
troller upon  the  registration  or  rS'T^ilstratim  ct 
motor  vKticles  in  accordance  with  the  provisions 
of  this  act. 

PasBOuer  Triildea. 

Series  A— Motorcycles   f  2.00 

Series  B — For  any  automobile  and  other 

motor  driven  vehicle  with  a 

seating  capacity  ot  me  and  not 

more  than  five  persona   S.00 

Series  (V-Automobiles  of  more  than  25 

h.  p.,  and  not  more  than  40  h.  p.  12.90 
Series  D— Automobiles  of  more  than  40 

h.  p.,  and  not  more  than  60  h.  p.  16.00 
Seriea      Automobilea  ci  more  than  00 

h.  p   30.00 

Any  type  of  automobile  seating  ten  or 

more  passengers   100.00 

The  petitioner  contends  that,  as  his  auto- 
moUle  has  a  seating  capacity  of  not  more 
than  five  persons,  he  should  pay  a  fee  of  (5 
as  provided  for  In  series  B.  The  comptrol- 
ler holds  that,  as  the  autcmoblle  Is  of  more 
than  25  horse  power  and  not  more  than  40, 
he  must  pay  a  fee  of  $12. 

[3]  In  construing  a  statute  it  Is  the  duty 
of  the  court  to  give  force  and  effect  to  ev&j 
part  of  it  to  carry  out  the  Intent  of  the  Leg- 
islature, Lf  posslUe.  Where  the  language  Is 
clear  the  Intent  is  ascertained  from  the  lan- 
guage of  the  act  itself,  and  it  is  the  duty  of 
the  court  to  give  to  tbe  language  used  Its 
plain  and  natural  meaning,  for  the  Legisla- 
ture Is  presumed  to  mean  what  It  has  plain- 
ly expressed,  and  there  Is  no  field  for  con- 
struction. If  the  act  contains  contradictory 
provisions,  the  courts  will  endeavor  to  so 
construe  It  as  to  give  force  and  effect  to  the 
entire  act  and  harmonize  it,  if  possible,  and, 
falling  In  this,  they  seek  light  from  other 
sources.  Wh»%  the  language  is  plain  and 
unequivocal,  the  courts  must  follow  it  Implic- 
itly, but,  where  It  is  doubtful  or  ambiguous, 
"it  Is  the  duty  of  the  court  to  remove  tbe 
doubt  by  deciding  it,  and,  when  the  court  has 
given  its  decdsion,  the  p<^t  can  no  longer 
be  considered  doubtful."  Lewis'  Sutherland, 
Statutory  C<HLBtructlon,  i  363.  They  should 
not,  however,  adopt  an  arbitrary  conclusion 
as  to  what  was  the  Intention  of  tbe  Legisla- 
ture, If  there  Is  any  way  In  which  tbat  may 
be  ascertained.  Lewis'  Sutherland  on  Statu- 
tory Construction,  8  363,  says: 

"If  a  statute  ia  valid,  it  ia  to  have  effect  ac- 
cording to  the  puipose  and  intent  of  the  law- 
maker. The  intent  is  the  vital  part,  tbe  essence 
of  the  law,  and  the  primary  rule  of  construction 
is  to  ascertain  and  give  effect  to  that  intent. 
*  *  *  A  l^ialative  intention  to  be  efficimt 
as  law  must  be  set  fbrth  in  a  atatnte;  it  is 
theref<»e  a  writtoi  law.  How  tbe  intention  ia 
to  be  ascertained  is  only  answered  by  tbe  prin- 
ciples and  rules  of  ezpositloo.  If  a  statute  is 
plain,  certain,  and  uQombiguoua^  so  that  no 
doubt  arises  fmn  its  own  tnma  as  to  its  sctHw 
and  meaning,  a  bare  reading  suffleea;  then  m- 
terpretatkn  is  needless.  And  where  th»  intan- 
tUm  of  a  statnte  haa  bean  ascatained  tv  the  ap. 


a»VBr  otlisr  > 
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idkatiMi  «C  tiw  nlw  of  intHvretatloio,  Uiv 
•erred  tbdr  parpove,  for  mil  Boch  rales  are  in- 
tended to  reach  that  Intent.  Hbt  sole  aathoritr 
of  tbe  Lenslature  to  make  lawi  is  the  foundatiui 
of  tbe  prmciple  that  coarts  of  Justice  are  bound 
to  tive  afEect  to  its  Intention.  Vfhtn  that  is 
j^U)  and  palpable  tbey  must  follow  It  implicitly. 
■Vb»  rales  of  construction  with  which  the  books 
abound  apply  oalj  where  the  words  used  are 
of  doubtrol  import;  they  are  only  so  many 
lights  to  assist  tiie  courts  in  arririns  with  more 
accuracy  at  the  true  intHpretatfon  of  the  in- 
tMition.** 

It  iB  oontended  by  the  oomptndlw  that,  lie- 
canse  leries  O  fixed  tbe  amount  of  the  li- 
cense to  be  paid  for  antomoUles  of  more 
than  26  and  not  more  than  40  hone  power, 
series  B  should  be  conatraed  as  Indndlng 
only  automobiles  that  hare  25  horse  power  or 
less.  On  the  other  hand,  it  Is  contended  that 
as  all  automobiles,  without  r^ard  to  their 
horse  power,  with  a  seating  capacity  of  one 
and  not  more  than  five  persons,  have  been 
proTided  for  in  series  B,  that  series  O  mnst 
be  oonstnied  in  connection  with  series  B,  and 
that  series  O,  T>,  and  B  were  Intmded  to  ap- 
ply <»ly  to  automobiles  ot  a  seating  capacity 
of  more  than  five  and  less  than  t^'  persons. 
There  seans  to  be  more  reescm  for  the  lat- 
ter oonstmction  than  for  the  former,  because 
aeries  B  uses  tbe  most  oxnprehenalre  and  in- 
duslTe  word  "any,"  wh«i  creating  a  class 
that  Is  to  be  goremed  solely  by  seating  ca- 
pacity. It  makes  an  all-embracing  class,  and 
Sndndea  In  It  "any  antomf^ile^'  of  a  seating 
capacity  of  one  and  not  more  than  five  per- 
sons, without  regard  to  horse  power,  wd^t, 
speed,  capacity,  or  any  other  quality.  Series 
C,  D,  and  E  therefOTe  provide  for  other  au- 
tomobiles than  thooe  Induded  In  series  B, 
that  have  a  seating  capacity  of  more  than 
Are  persons  and  not  more  than  ten. 

The  act  makes  six  classifications  of  motor- 
driven  passenger  vehicles,  and,  in  two,  seat- 
ing capacity  Is  made  the  sole  test  of  the 
amoimt  ot  license  tax  to  be  paid.  Neither  of 
these  clasdficatlons  refers  In  any  way  to 
horse  power. 

It  was  admitted  by  the  Attorney  General 
In  tbe  argument  before  this  court  that.  In 
deddlng  which  class  of  automobiles  should 
pay  a  license  tax  of  |100,  the  comptroller 
made  seating  capadty  and  not  hcwse  power 
the  test ;  that  an  automobile  of  a  seating  ca- 
padty of  ten  or  more  passengers  Is  required 
to  pay  9100  license,  without  regard  to  Its 
horse  power,  but  that,  In  determining  which 
class  of  anttnnoblles  should  pay  ooly  $5,  the 
horse  power  was  made  the  test.  No  reason 
Is  given  for  this  distinction,  nor  can  It  be 
justlBed  under  any  construction  of  the  law. 

[1]  Owing  to  the  conflicting  provisions  of 
the  law  under  omislderatlffli,  tt  wonld  be  dlf- 
Ocolt  to  reach  a  perfectly  satisfttctory  con- 
dnslon,  U  we  had  no  U^t  to  guide  us  ex- 
e^t  the  language  ot  the  law  Itself.  In  such 
a  di^ffmiM  w  may  seek  for  light  In  the  hls- 
tary  ct  the  passage  of  tbe  act  through  the 
LeglBlatnre. 


In  the  case  of  McClnsfcej  t.  Oromwdl.  11 

N.  T.  008,  the  court  said: 

"It  is  beyond  question  the  duty  of  coarts  in 
«Huitruing  statutes,  to  give  effect  to  the  intent 
of  the  lawmaMng  power,  and  se^  for  that  in- 
tent in  every  lefltunate  way.  But  ta  tbe  eaa- 
structicHi  boui  of  statotes  and  contracts,  the  in- 
tent of  the  framers  and  parties  Is  to  1>e  sought 
first  of  all,  in  tbe  words  and  language  employecL 
and  if  the  words  are  free  from  ambiani^  and 
doubt,  and  express  plainly,  dearly,  and  distinct* 
the  sense  of  the  framttra  of  tlie  instnimmt 
ere  is  no  occasion  to  resort  to  otiier  means  of 
interpretaticn.  It  is  not  allowable  to  interpret 
what  has  no  need  of  intnpretation,  and.  when 
the  words  have  a  definite  and  precue  meaning, 
to  go  elsewhere  In  search  of  conjecture  in  order 
to  restrict  or  extend  the  meaning.'' 

Lewis'  Sutherland  on  StatutMy  GMutmc- 
tlon.  I  470,  says: 

"The  proceedings  of  the  Legislature  in  refer- 
ence to  the  passage  of  an  act  may  be  taken  into 
ctmsideration  In  construing  the  act.  Thus  the 
reports  ot  committees  made  to  the  Lefialature 
have  been  held  to  be  proper  sources  of  mfbrma- 
tion  in  ascertaining  the  intent  or  meaning  of 
tbe  act  Amendments  made,  or  proposed  and 
defeated,  may  also  throw  light  on  the  construc- 
tion of  the  act  as  finally  passed,  and  may  prop- 
erly be  taken  Into  ciuisraenti<Hi.'' 

In  Edg«  T.  BandtApb  Goniit7*  70  Znd.  331, 
tike  oooit  said: 

"But  it  has  nerer  bc«)  held  by  this  court  that 
for  the  purpose  of  ctHistrnctlon  or  Interpretation, 
and  with  the  view  ot  ascertaining  tbe  legi^- 
tive  will  and  intention  in  tbe  aiactmait  of  a 
law,  the  coarts  may  not  propedy  resort  to  tbe 
journals  of  the  two  legislative  bodies,  to  learn 
therefrom  the  histMT  of  the  law  in  question, 
from  its  first  Intvoducticm  as  a  bill  until  its  final 
passage  and  approraL  Where,  as  in  this  case^  a 
statute  has  beoi  enacted,  whldi  Is  susceptible  of 
several  widely  differing  constructions,  we  know  of 
no  better  means  for  ascertaining  the  will  and 
intention  ot  the  Legislature  than  that  which  is 
afforded.  In  this  case,  by  the  history  of  the  stat- 
ute, as  fonnd  in  Oie  Joumals  of  the  two  legisla- 
tive bodies." 

If,  after  the  adiqitton  ot  tlra  amendment, 
the  Legislature  throuf^  Inadvertenoft  failed 
to  diange  the  provlshm  of  12ie  act  whldi 
seemingly  conflicted  with  the  amendment, 
such  failure  In  no  wise  destnved  the  govern- 
ing force  of  tbe  latest  ex^esslon  of  tbe  leg- 
Islative  will  and  Intent,  as  evinced  1^  the 
amendment,  and  whwe  tho  law  la  capaUe  of 
two  cmistrnctlotts,  that  wUdi  is  In  accord 
with  tbe  amendment  must  pferafl. 

"It  is  easy  to  understand  how  In  the  hurry  of 
legislaticm  there  may  be  a  failure,  in  ctmnectioD 
with  the  adopticoi  of  an  amendment,  carefully  to 
eliminate  prorisions  which  are  really  intended  to 
be  superseded;  but  It  wonld  discreait  the  intel- 
ligence of  the  lawmaking  power  to  indulge  tbe 
supposition  that  in  the  adoption  ot  an  amend- 
ment, containing  such  a  definite  statement  of 
what  was  Intended  as  is  found  in  tiie  amendment 
in  question,  the  General  Assembly  failed  to  ap- 
preciate the  force  ot  such  wtffds."  Amett  v. 
State,  108  Ind.  180,  80  N.  B.  8  L.  B.  A. 
(N.  S.)  1192. 

In  State  v.  Burr,  19  N.  D.  681.  113  N.  W. 
705.  the  court  said: 

"As  originally  Introduced,  the  emetgencr 
clause  was  a  part  of  the  act  the  same  as  it  now 
appears  in  the  act.  When  the  bill  was  undrr 
consiileration  upon  its  final  passage  in  die  Sen- 
ate, the  act  warn  amended  by  ratireb  striUsK 
oot  section  4  as  It  was  wha  introdnea^  and 
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inserting  in  Ilea  thereof  tb*  MctlcHi  4  of  the  cet 
M  it  DOW  appaan.  Section  5  <tf  Um  act  aa  oiig- 
utallr  Introduced  wu  amuided  ao  m  to  read  u 

section  6  now  doea,  and  aection  5  of  the  orisinal 
act  was  made  to  read  aa  section  6  dow  does.  As 
amended  in  these  particulars,  the  bill  passed  the 
Senate,  and,  after  faaTing  once  failed  to  pass  In 
the  Hona^  waa  reonuMend,  Msaed  nnenangad, 
and  aent  badE  to  tibe  Senate.  Vtom  the  proceed- 
inca  in  tiie  Senate  when  section  4  was  stricken 
out  and  a  provision  for  .the  election  of  the  first 
incambeot  to  the  office  at  tiia  next  teneral  Sec- 
tion inserted,  it  becomes  apparent  that  it  waa 
tbe  will  of  the  Senate  that  the  office  should  be 
filled  by  election,  and  not  by  appointment.  This 
was  a  positive,  uneqalTOCU  expression  of  what 
waa  the  intent  of  the  Senate  on  that  question 
when  that  qoestion  alone  was  under  emsidera- 
tion,  and  most  govern  notwithstanding  seeming 
contradictory  provlirions  that  remained  in  the 
bill,  undoubtedly  through  inadvertence.  The 
force  of  this  amendment  of  section  4  shuts  out 
all  room  for  doubt  as  to  whether  tbe  oSBxx  was 
to  be  filled  by  election  by  the  people,  or  by  ap- 
pointment, and  foreclosee  any  necessity  of  at- 
tempting to  reconcile  the  inharmonious  sections 
by  giving  to  the  words  'dection'  snd  'diosm' 
synonymous  meaning.  The  controlling  effect  of 
sections  adopted  as  parts  of  laws  by  amendment 
has  often  been  recognized  and  given  full  effect  in 
cases  where  the  amendment  did  not  signify  a 
specific  intention  so  pronounced  a  manner  as  the 
Mie  under  consideration." 

The  case  oC  Small  t.  Small,  129  Pa.  366.  18 
Atl.  497,  was  an  action  In  assumpsit  brought 
by  a  wife  against  her  husband.  It  was  con- 
tended that  a  rl^t  of  action  was  glren  her 
by  a  statnte  which  i»OTided  that: 

"Hnaband  snd  wife  shall  have  the  aame  cMl 
remedies  upon  contracts  in  tlwlr  own  name  and 
right,  against  all  persona,  for  the  protection  and 
recovery  of  their  separate  proper^,  aa  unmar^ 
ried  persons." 

The  court  in  deciding  npon  the  effect  of 
this  provision  of  the  law  said: 

"This  language  Is  genersl  and  unlimited.  It 
makes  no  exception  of  actions  sgainst  eadi  oth- 
er, and,  taken  tj  Itsdt  its  natnral  meaning  ia 
perhaps  broad  snongh  to  Indade  them  without 
straining." 

Then  wen,  boweTer,  other  proTlslons 
seemingly  contradlctozy  to  this  crastraction, 
and  the  court  bad  recourse  to  the  legisla- 
tive Joomsls  to  ucertsin  what  was  the  leff- 
IslnttTO  Intent,  and  found  that  the  act  aa 
orlglnaUy^  Introduced  contained  aftw  the 
words  "against  all  persons"  the  words  "in- 
cluding eadi  other."  words  *^(diidlng 
each  other"  were  stricken  oat  on  amendment, 
and  the  section  passed  without  them.  This 
the  court  said  "confirmed  almost  to  a  dem- 
onstration" that  tbe  Legldatare  did  not 
Intend  for  hn«band  and  wife  to  aoe  each 
other. 

In  the  case  of  Barnard  r.  Gall,  43  La.  Ann. 
900;  10  Sooth.  S,  tbe  court  bad  two  license 
acts  under  consideration.  Hie  one  of  1886 
contained  "sawmlUs"  among  otiter  occnpa- 
tlons  on  which  license  taxes  were  imposed. 
In  1800  another  license  act  was  passed,  and 
the  section  providing  for  license  taxes  was 
Identical  with  the  provision  of  the  act  of 
1886,  except  that  "sawmills"  were  omitted 
in  tbe  last  act  It  was  contended  that,  be- 
cause tbe  act  of  1886  bad  not  been  repeal- 
ed, Its  provisions  were  in  force,  and  sawmills 
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mbject  to  a  license.  From  reading  the  two 
acts  this  etmtention  seuMd  plausible.  But 
the  court  said: 

**We  are  also  referred  to  the  official  journal  of 
the  Hoose  of  ReiwesentatiTes,  lowing  that  the 
act  of  1800,  as  originally  presmted,  contained 
the  word  'sawmills,'  and  tiiat  an  express  amend- 
ment to  strike  it  out  was  offered  and  adopted. 
*  *  *  l%ls  amendment  establishes  very  clear* 
ly  the  legislative  intent  to  exclude  the  budneas 
of  sawmills  from  license  taxation." 

rt]  The  act  under  consideration  was  origi- 
nally introduced  as  Senate  Bill  No.  262.  As 
It  passed  tbe  Soiate  and  wmt  to  the  Hous^ 
series  B  read:  "Automobiles  of  not  more 
than  25  h.  p.  $7.00."  In  tbe  House  an  amend- 
ment was  adopted  to  strike  out  tbe  words 
"ant(Hnoblles  of  not  more  than  26  h.  p.  $7.00," 
and  Insert  In  lieu  thereof  tiie  following: 
"For  any  antomoblle  and  other  motor-drtv- 
ea  vehicle  with  a  seating  capadtr  of  me  and 
not  more  than  five  persmis  $5.00."  niMa 
wen  several  other  amendments  adopted  by 
the  House,  and  when  the  bill  was  r^rted 
back  to  the  Smate  that  body  refused  to  con- 
cur in  any  of  them.  A  committee  of  eonfei^ 
ence  was  then  appointed,  which  recommend- 
ed that  the  Honse  recede  from  some  of  its 
amendments  and  tbat  the  Sraate  ooncnr  in 
others.  Among  those  that  the  Senate  con- 
curred In  was  the  one  that  changed  tbe  basis 
for  fixing  the  amount  of  a  license  to  be  paid 
on  antomohlles  In  series  B  from  "horse  pow- 
er" to  "seating  capacity." 

It  was  through  no  mere  Inadvertence  that 
the  Legislature  did  Oiis,  because  the  amend- 
mmt  was  first  couridered  and  adopted  In 
tbe  House,  next  considered  and  rejected  in 
the  Swate,  then  consldeTed  bj  a  conference 
committee  composed  of  members  from  both 
bouses  and  (hereafter  adt^ted  by  the  Senate 
npon  recommendation  of  tbe  conference  com< 
mlttee. 

The  ruling  of  the  oimiptroller  nullifies  the 
amendnaent  and  restores  to  the  Mil  that  part 
of  it  which  the  Legislature  rejected  after 
most  thorough  cimslderation.  If  the  amend- 
ment bad  not  been  adopted,  the  comptroller's 
Interpretation  would  be  correct,  but  he  ig- 
nores the  amendment,  and  Interprets  the  law 
as  If  it  had  passed  as  or^lnally  introduced 
In  the  Senate.  There  Is  no  autbortty  for  a 
department  of  the  government  charged  with 
the  executlffli  of  a  law,  to  restwe  a  provi- 
sion which  the  LegUtature  strikes  from  the 
act  when  in  progress  of  Its  passace.  What- 
ever the  Legislature  does  within  its  «m- 
stltutional  authorit7>  no  other  d^Mutment 
of  the  government  may  diange,  modUy,  al- 
tar, or  amend. 

It  seems  quite  dear  to  as  that,  wli»  ttte 
Legislature  struck  from  the  act  under  con- 
sideration, as  originally  Introduced,  language 
Identical  with  the  construction  now  placed 
upon  BOies  B  by  tiie  comp&roller,  the  Legis- 
lature in  tbe  clearest  and  most  positive  man- 
ner showed  its  disapproval  of  his  construc- 
tion, and  this  court  must  enforce  the  clearly 
expressed  legislative  wllL 
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[4]  We  ther^oTB  And  tbMt  Mrles  B  of  sec- 
tion G  of  chapter  7275,  Acts  of  1917,  pro- 
vides for  a  license  tax  of  only  $6  on  any  au- 
tomobiles or  other  motor-drlTen  Tehldes,  with 
a  seating  capacity  of  one  and  not  more  Oian 
five  passengers,  without  regard  to  horse 
power. 

The  p^mptory  writ  Is  awarded. 
TAYLOR  and  BI/US,  33.,  concur. 

WHITFIELD,  J.  (dissenting).  The  con- 
temporaneous construction  given  to  a  statute 
by  the  executive  officer  charged  with  Its  en- 
forcement, though  not  controlling,  Is,  when 
not  In  ciHiflict  with  organic  law  or  the  plain 
intent  of  the  act,  entitled  to  naudb  omsldera- 
tl<m  by  the  courts,  and  sucb  interpretation 
should  not  be  dlr^rded  or  orertumed,  un- 
less It  Is  clearly  err<meous. 

Ai^raitly  the  intent  of  the  statute  con- 
sidered as  an  entirety  Is  to  impose  licmse 
taxes  for  the  operation  of  passenger  automo- 
biles with  reference  to  their  horse  power  as 
well  as  to  their  seating  capadty,  the  power, 
weight,  and  speed  of  the  autMuobiles  and 
the  weight  of  the  loads  b^ng  ^>eclal  oon- 
Blderations  In  theuse  of  the  roads;  therefore 
the  provisions  as  to  horse  power  and  also  as 
to  seating  capacity  should  be  complied  with 
in  the  payment  of  the  license  taxes  imposed. 

This  aiTpeara  to  be  the  InterpretatlMi  ^ven 
to  the  statute  by  tlie  atate  ccMQptroUer,  whose 
duty  it  Is  to  enforce  it;  and  as  sudi  Interpre- 
tation does  not  clearly  appear  to  be  errone- 
ous, but  is  appar^tly  correct.  It  should  not 
be  overturned. 

WEST,  X  (dissmtto^.  The  state  oMnp- 
troUer,  the  officer  of  the  executive  depart- 
ment of  the  state  government  (Charged  with 
the  duty  of  construing  and  enforcing  the  stat- 
ute under  oonstderaUon,  found  It  necessary 
In  the  jjierformauce  of  tliis  duty  to  place  an 
interpretation  upon  it.  The  rule  In  sndb 
cases  is  stated  tqr  this  court  in  the  case  of 
Bloxham,  Oomptroller.  t.  Consumers*  Electaie 
lil^t  &  St  R.  Co.,  86  Ha.  MB,  at  page  510, 
18  South.  444,  at  page  446  (29  L.  B.  A  507, 
61  Am.  St  Bep.  44),  as  follows: 

"Besides  the  judicial  construction  of  statutes, 
there  is  known  to  the  law  another  kind  of  con- 
struction. This  kind  ol  construction  has  espe- 
cial application  to  statutes  made  fox  the  regula- 
tioa  of  tlie  different  departmcats  tit  the  govem- 
ment,  and  is  the  interpretation  put  upon  them 
by  the  actual  admiaistration  of  them  by  such  de- 
partm^ts.  As  distinsnisbed  from  judicial  con- 
Btruction,  it  is  called  the  practical  cmistmction 
of  statutes.  While  not  of  sach  high  authority 
88  a  judicial  interpretation  of  the  act,  such  prac- 
tical couBtniction  of  the  class  of  statutes  refei^ 
red  to,  when  not  in  confiict  with  the  Constitu- 
tion or  the  plain  intent  of  the  act,  is  of  great 
persuasive  force  and  efficacy." 

In  construing  a  statute  "that  constructltm 
Is  favored  which  gives  effect  to  every  clause 
and  every  part  of  the  statute,  thus  producing 
a  consistent  and  harmonious  whole'*  (Goode 
T.  State,  50  Fla.  45,  89  South.  401),  and,  "the 


legal  presuDiptton  la  fliat  thei  Legislature  did 
ROt  Intend  to  keep  really  contradictory  enact- 
ments in  the  statute  trooks,  or  to  effect  so 
Important  a  measure  as  the  repeal  of  a  law 
without  expressing  an  Intent  to  do  eo.  An 
Interpretation  leading  to  such  a  result 
should  not  'be  adopted  unless  it  is  inevitable. 
'Hie  rule  of  constructloa  in  such  cases  Is 
that,  if  the  courts  can  by  any  fair,  strict,  or 
liberal  construction  find  for  the  two  provi- 
sions a  reas<»iable  fleild  of  operaUon,  without 
destroying  their  evident  Intent  and  meaning, 
preserving  the  form  of  both,  and  oMistruing 
them  together  in  hamuHiy  with  Uie  whole 
course  of  legldBtlon,  It  Is  their  duty  to  do 
so."  Curry  t.  Lehman,  56  Fla.  847,  47  South. 
18;  State  ex  r^  Luilc  t.  Johnson,  71  Fla. 
363,  72  South.  477. 

i^^lying  the  foregoing  rules  to  this  eas^ 
the  coDStruction  placed  upon  the  statute  by 
the  oomptroller  kkds  to  be  fully  warranted 
and  should  iiO(  In  my  (pinion  be  disturbed. 
The  apparently  conflicting  provisions  of 
series  B  and  0  are  hanmmiaed  by  the  oomp- 
tn^er's  constnictloa,  and  the  object  and  de- 
sl«a  of  the  statute  is  ttierdty  pnunoted. 

It  Is  apparent,  when  the  whide  statute  Is 
taken  Into  coo^klflamtlon,  that  it  was  the 
legUOatlTe  Intent  that  aotomobUes  wmdi  are 
calculated  to  do  greater  damage  to  tlie  public 
highways  ahonld  be  required  to  pay  a  larger 
amount  into  the  Aud  wbldi  la  aMWOPriated 
by  this  statute  for  the  repair  of  such  damage 
and  the  maintenance  of  sucb  highways. 

Vo  hcdd  tbat  a  heavy  car  of  high  power 
should  under  this  statute  be  classified  with- 
out regard  to  hone  power,  and,  if  it  has  a 
seating  capacity  of  "not  more  than  5  p«*- 
sons,"  put  it  la  the  same  class,  with  respect 
to  the  tee»  charged,  as  the  light  car  at  low 
power,  loses  edght  entlrriy  the  primary 
purpose  of  the  letfslatlod,  and  dlsorlmlnates 
against  the  lifi^t  car  and  In  flEtvor  of  the 
heavy  car,  which  in  my  opinion  was  not  the 
intentlott  of  the  Legislature;  and  neither 
the  language  employed  nor  any  action  takra 
by  them  requires  that  construction  to  be 
placed  upon  the  statuteL 

I  fherefture  dissent 


BARKER  et  tH  v.  STAT& 
(Supreme  Court  of  Florida.    Aug.  2,  191S.) 

Cbiminal  Law  «=»1186(4)— Appeal— Habk- 
less  e^bob. 
A  judgment  of  conviction  in  a  criminal  case 
will  not,  on  writ  of  error  or  appeal^  be  reversed 
for  technical  errors  in.  the  admission  or  rejec- 
tion of  evidence  or  in  charges  given  or  refused, 
urIpss  it  appears  from  the  entire  record  tbat 
sudi  OTOrs  injuriously  affected  substantial 
rights  of  the  complaining  parties. 

Krror  to  Circuit  Court,  Walton  County;  A. 
G.  Campbell,  Judge. 
Milton  Barker  and  others  were  convicted 
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«f  assault  with  Intaat  to  nmrdor,  and  bring 

error.  Affirmed. 

S.  K.  GlUIa,  of  De  Fnolak  Springs,  for 
idalntUb  In  error.  Van  a  Swearlngm,  Atty. 
Gen^  and  Worth  W.  Trammell,  Ghotta^ 
boodkee,  for  the  State. 

WHITB1RIJ>,  X  TtOM  writ  Of  error  waa 
taken  to  a  conviction  of  tia  assanlt  with  In- 
tent to  oommlt  murder  In  the  aeouid  degree. 
Tbe  Indictment  alleges: 

'That  Mflton  Barker,  Oharlotte  Barker  and 
Silas  Oats,  on  the  16th  day  of  September,  in  tbe 
year  of  our  Lord,  191T,  at  and  in  the  county 
of  Walton,  state  of  Elorida,  with  a  certain 
deadly  weapon,  to  wit,  a  knife,  which  be,  the 
Bald  Milton  Barker,  then  and  there  held,  in  end 
npon  one  Nathan  Harris,  with  a  premeditated 
design  and  intent,  tiie  said  Nathan  Harris  then 
and  there  nnlawfolly  to  kill  and  murder,  then 
and  there  an  assanlt  did  make,  and  him,  the 
said  Nathan  Harris,  did  then  and  there  beat, 
bniise,  wonnd,  and  In  treat,  and  that  the  said 
Charlotte  Baraer  and  Silas  Oats  were  then  and 
there  present  unlawfully,  and  from  a  premedi- 
tated desi^  to  effect  'die  Intended  murder  of 
the  said  Nathan  Harrie,  aiding,  abetting,  com- 
forting, procuring,  hiring,  encoaraging,  and 
eommanding  the  said  Milton  Barker,  tlie  afore- 
said intended  marder,  in  manner  and  form  afore- 
said, to  do  and  to  commit,  so  the  said  Charlotte 
Barker  and  Silas  Oats  did  then  and  there  com- 
mit the  crime  of  aseanlt  with  Intent  to  commit 
marder." 

A  motion  to  qna^A  the  Indictment  was 
made  upon  the  following  grounds,  viz. : 

"(t)  'Tbe  indictment  Is  ao  framed  as  to  em- 
barrass the  defendants,  and  each  of  them  in  his 
and  her  defense. 

"(2)  It  does  not  sufficiently  appear  whether 
the  defendants  Charlotte  Barkw  and  Silas  Oats 
are  diarged  as  principals  in  tbt  first  or  seoond 
degree  or  accomplices. 

"(3)  The  indictment  does  not  allege  that  the 
defendants  Charlotte  Barker  and  Silas  Oats 
were  nnlawfnlly  present  when  the  alleged  of- 
fenee  was  committed. 

"(4)  The  indictment  Is  otherwise  vague,  indef- 
inite, and  nncertain,  and  does  not  snffidently 
chance  any  offense  against  eadi  of  the  defend- 
ants." 

Tbis  motion  waa  overruled. 

As  the  allegatbms  are  that  all  of  the  de- 
fendants,  with  a  premeditated  design  to  kill 
or  mnvdv  Harris,  made  an  assanlt  upon 
Harris  with  a  deadly  weapon  which  Milton 
held,  and  did  beat,  bmlse,  wound,  and  HI 
treat  Hands,  and  that  Ciharlotte  Barker  and 
SUas  Oats  were  then  and  there  pxesent  un- 
lawfully and  firatn  a  premeditated  design  to 
murder  Harris,  aiding,  ohetting,  CDmfortlng, 
procnring*  hiring;  encouraging;  and  com- 
manding the  said  HlUtm  Barker  tbe  afore- 
said Intended  mnrder  In  manner  and  form 
aforesaid  to  do  and  to  ownmSt,"  the  charge 
Is  against  all  three  of  tbe  defendvits  as  prln- 
dpalB,  and  is  legally  snfllcient  to  sustain  a 
conviction;  the  cwdnslon  alleged,  viz.  "so 
the  aidH  Charlotte  Barkor  and  ^laa  Oats  did 
then  and  there  commit  the  crime  of  assault 
with  latent  to  commit  mnrder,"  being  sur- 
^unge  not  r^ugnant  to  the  specific  allega- 
'JooEL   The  Indictment  as  framed  could  not 


reasonably  have  misled  th^  defendants,  or  ei- 
ther of  them,  in  presenting  their  defenses. 

The  court  Instructed  the  Jury  that  Char- 
lotte Barker  and  SUas  Oats  are  charged  "as 
accessories  before  the  fact,  and  are  really 
simply  charged  as  principals,  or  equivalent 
to  principals,  In  the  first  degree."  This  was 
not  material  or  harmful,  if  error,  since  the 
statute  provides  that: 

"Whoever  aids  in  the  commission  of  a  felony, 
or  is  accessory  thereto,  before  tbe  fact,  by  coun- 
seling, hiring,  or  otherwise  woeuring  saeh  fel- 
ony to  be  committed,  shall  be  punished  in  the 
same  manner  prescribed  for  the  punishment  of 
the  principal  felon."  Section  31TS,  Gen.  Stats. 
1906;  CompUed  Laws  1&14. 

As  the  defendants  were  all  charged  as 
principals,  the  charges  g^ven  were  favorable 
to  the  defendants;  and  no  requests  were 
made  for  charges  upon  lower  degrees  of  nn* 
lawful  assault  not  fully  covered  by  the 
charges  givm,  even  if  the  evidence  would 
have  jnstifled  snch  further  charges. 

Errors,  If  any.  In  the  admission  of  evi- 
dence were  harmless,  In  riew  of  all  the  tes- 
timony. 

A  judgmoit  of  ecmvlctlon  in  a  criminal 
case  will  not,  on  writ  of  error  or  appeal,  be 
reversed  for  technical  errors  In  the  admis- 
sion or  rejection  of  evidence  or  in  charges 
given  or  refused,  unless  It  appears  from  the 
entire  record  that  raiii  errors  injuriously  af- 
fected substantial  rights  of  the  complaining 
parties. 

The  verdict  accords  with  the  evidoiee  and 
the  law. 
Judgmwt  afflraed. 

BBOWNE,  a  J.,  and  TAYLOB,  SLLIS, 
and  WEST,  JJ.,  concur. 


AIJrOBD  et  aL  T.  STATB. 
(SoprwM  Gout  of  Florida.    Jn^  26,  1918.) 

fSyUabua  hi/  the  Court.) 

1.  lAWDNKSS  €=3 10— Evidence.  . 

Tn  a  prosecution  against  a  man  and  a  woman 
for  living  in  an  open  state  of  adultery,  proot 
that  one  of  the  parties  so  living  is  manied  is 
sufficient  to  establish  the  guilt  of  both. 

2.  Lewdness  ©f^lO— Kvidence. 

When  a  man  and  a  woman,  who  are  not 
married  to  eadi  other,  occupy  a  small  house  to- 
gether, sleeping  in  the  same  room  and  in  the 
same  bed,  and  who  oontiDue  such  relations  for 
a  month,  and  there  is  evidence  idiowing  illicit 
connectitm  between  them,  and  one  of  the  parties 
is  married,  such  facts  are  deemed  sufficient  to 
establish  their  guilt  upon  an  indictment  diarging 
them  with  living  in  an  open  state  of  adultery. 

Error  to  (^rcult  Court,  De  Soto  County; 
Jcim  S.  Edwards,  Judge. 

h.  T.  Alford  and  Sallle  Browning  were 
convicted  of  crime,  and  bring  error.  Af- 
firmed. 

nmberlake  &  Bobbins,  of  Arcadia,  for 
plaintiffs  in  error.  Van  C  Swearingen,  Att7. 
Ocn.,  and  O.  O.  Andrews;  Asst  Atty.  Oen., 

for  the  State. 
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VSUASt  J.  Ibe  plalntUfs  In  error  were  in- 
dicted and  cooTlcted  for  living  toKetber  In 
an  open  state  of  adultery.  They  seek  here 
to  rererse  the  Judgment  lyxm  the  ground  that 
the  erldoice  adduced  at  the  trial  was  not 
anffidoit  to  support  the  Terdi(*. 

[1]  The  section  the  General  Statutes  of 
Elorida  which  denounces  the  offense  of  adul- 
tery provides  fbat,  If  either  <a  the  parties 
llTing  in  an  apea  state  of  adultery  is  mar- 
ried, both  parties  bo  Uvlng  shall  be  deemed 
to  be  guilty  of  the  chaise  of  Itvlng  in  an  op- 
en state  of  adultery.  Section  3518,  Gen. 
Stats.  1906,  CompL  laws  1914. 
-  [2]  We  think  there  was  suffident  evldotce 
to  support  the  verdict,  although  the  adulter^ 
ous  M^bltatlon  of  the  parties  was  not  es- 
tablished by  positive  or  direct  testimony. 
Without  undertaking  to  review  In  detail  the 
evidence  that  was  before  the  Jury.  It  tended 
to  show  that  the  parties  occupied  t<«ether  a 
small  house  In  Arcadia.  Hie  man  went  to 
the  house  at  nlgbt  and  left  in  the  morning. 
He  did  this  omtlnuously  for  a  month  or 
longer.  He  slept  at  the  house,  and,  when 
he  was  arrested  at  about  11  o'dock  one  nlg^t, 
he  was  occupying  a  bed  in  one  room  whldi 
had  the  appearance  of  having  been  occupied 
that  nl^t  by  two  people.  In  the  adjoining 
room  through  an  open  door  the  woman  was 
seen  apparmtly  asleep  upon  a  bed  into  whldi 
she  had  se«nlngly  made  a  hasty  retirement. 
The  evidence  of  her  predpltous  exit  from  the 
room  of  the  man  and  her  unexpected  occu- 
pancy of  the  bed  in  the  adjoining  room  was 
persuasive  of  a  fact  suffldent  to  show  illicit 
Intercourse  between  the  two.  They  lived 
■  openly  together  in  the  house,  which  was  rent- 
ed by  him  from  the  owner,  and  at  times  the 
woman  was  sptAen  to  In  his  presence  as  his 
vrlfe.  He  was  married  to  another  woman, 
and  there  was  evidence  to  show  the  Illegal 
character  of  the  relations  between  the  de- 
fendants. 

Hie  Jury  ware  the  Judges  of  the  credibility 
ot  the  witnesses  and  the  weight  to  be  given 
their  testimony.  Assuming  that  the  Jury  be- 
lieved the  testimony  of  the  witnesses  and 
disbelieved  a  good  portion  cfC  the  defendant 
Ifa  T.  Alfoid's  testimuiy,  there  Is  no  ground 
upon  whldi  tb^  T^ct  should  be  disturbed. 

So  the  Judgmmt  Is  affirmed. 

BROWNE,  a  J.,  and  TAYLOE,  WHIT- 
FIELD, and  WEST,  JJ.,  ooncnr. 


JONAB  et  aL  V.  CITY  OF  WEST  PALM 
BEACH. 

(Supreme  Court  of  Florida.   July  2,  ISLS.) 
(Bvllalu*  by  the  Comrt.) 
1.  PLBADINO  *S»8(7)  —  DEMtrSEEB  —  CONCtr- 

BxoN  or  Law. 

In  an  action  by  contractors  against  a  city, 
upcm  a  contract  for  the  conatruction  of  pubUc 
Improvements,  which  contract  contains  a  pro- 


vlBion  for  the  paymeot  of  Bquidated  domagei 
to  the  city  for  each  day's  delay  b»oi)d  the 
time  Bpedned  for  the  comi^tion  nt  me  work, 
an  allegation,  that  "during  the  course  of  per* 
formance  of  the  said  contract  the  time  ther^ 
specilied  tor  completion  thereof  was  waived  by 
the  dty,"  is  on  immaterial  allegation  and  does 
not  render  the  dedoration  subject  to  demurrer 
upon  the  ground  that  the  siUd  allegation  la 
one  of  a  condusion  of  law. 
2,  WosDS  AND  Phbjlses— "Waives." 

To  ccmstitate  a  valid  "waiver,"  ttiere  must 
be  a  right  or  privilege  in  ezUteuce  to  be  waived. 

[Kd.  Note.— For  other  definition^  see  Words 
and  ni rases,  lilrst  and  Second  Series,  Waiver.] 

8.  PLKADinO  «=3lU£t(l)— DsutmwB. 

A  defective  allegation  In  a  declaration  of  an 
immaterial  fact  does  not  render  tiie  dedaration 
bad  apon  demurrer. 

4.  MUNICIFAI,  OOBPOBAnONS  «=9374(3)— OoH- 
mACI^-ACTION  WOR  BBUCR — FUEADINO. 
In  an  action  by  contractors  against  a  cltj 
upon  a  contract  for  the  construction  of  certain 
public  works,  which  contract  does  not  require 
completion  of  the  work  within  the  time  specified 
as  a  condition  precedent  to  recovery,  an  allega- 
tion in  the  dedaration,  that  the  city  without 
legal  justification  terminated  the  contract  bj 
ordering  the  contractors  to  cease  work  and  to 
cease  to  bold  further  possessloa  of  the  ground, 
is  suffident  as  showing  a  breadi  of  the  ccmtract 
by  the  dty. 

Error  to  Circuit  Court,  Palm  Beadi  Ooun- 
ty ;  H.  Piwre  Brannlng,  Judge. 

Action  by  George  W.  Jonas  and  E.  I*  Gar- 
retstm,  doing  business  as  Jones  &  Gfirretson, 
against  the  City  of  West  Palm  Beach.  Judg- 
ment for  defendant,  and  plaintiffs  bring 
ror.  Reversed,  with  directions. 

James  F.  Glen,  of  Tampa,  and  Hudson, 
Wolfe  &  Osison,  of  Miami,  tor  plaintiffs  In 
error.  H.  U  BusBSy,  ot  West  Palm  Beach, 
for  defendant  In  error. 

ELLIfl,  J.  The  idolntifEs  In  ernM-  brou^t 
an  action  In  the  circuit  court  of  Palm  Beach 
county  asalnst  the  dty  of  West  Palm  Beach 
tm  damages  for  breadi  of  a  eontnct. 

A  danurrer  to  the  declaration  was  sustain- 
ed, and,  the  plain  tiffs  refusing  to  amend, 
final  Judgment  was  uterad  In  fkvor  of  the 
defendant  To  that  lodgment  a  writ  of  er- 
ror WM  taken.  The  only  question  presented 
Is  the  suffldency  of  the  dedaration  aa  against 
the  attadc  nude  upon  It  1^  the  demonw. 

Hie  litigation  grew  out  of  a  contract  eo- 
tered  Into  between  the  parties  for  the  con- 
struction at  certain  public  wwks  la  the  dty 
of  West  Palm  Beadi. 

me  dty  throu^  tta  coondl  dedded  to  con- 
struct a  sea  wall,  certain  addlttmal  street 
paving,  and  extensions  <jf  the  sewerage  sys- 
tem, and  to  that  end  caused  plans  and  sped- 
fications  to  be  prepared  for  sudi  work  and 
advertised  fbr  Uds  or  ^iq^osalB  Cor  Its  cmh 
St  ruction. 

The  declaration  alleges  that  the  plaintiffs 
submitted  a  bid  for  the  work  to  be  d<Mie  ac- 
cording to  the  plans  and  spedflcatlons  which 
were  attached  to  the  dedaratl(m  and  made  a 
partofU;  Hiat  the  contract  ms  awarded  to 
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Che  plaintiffs;  and  a  contract  was  entered  Into 
betwem  the  plaintiffs  and  the  defendant  for 
the  execatlon  of  the  work  and  tlie  famishing 
ct  the  necessary  material  according  to  tihe 
'condltloas,  coTenants,  adpalatlonf^  terms 
and  proWslona  contained  In  said  q>edflca- 
tlons**  tm  a  sum  to  be  paid  by  the  city  e^ual 
to  the  agsreCKte  cost  of  the  work  executed 
and  labor,  material*  and  soppUes  fnmldied 
at  Hie  prices  respectlTely  named  tberefor  In 
the  plalntlffir  iKvposal;  that  Uw  plaintiffs 
entered  upon  the  performanoe  of  the  work 
and  continued  In  the  performance  thereof  un- 
til tbsy  were  notlfled  by  the  defendant  to 
"cease  and  discontinue  all  work  under  flie 
aald  contract,  and  during  the  course  of  the 
performance  of  the  said  contract  the  time 
specified  therein  for  completioa  thereof  was 
lAlTed  by  the  defendant,  and,  to  wit,  on 
Jamuuy  a(K  1916*  the  defendant  notified  Qie 
plaintiffs  In  writing  to  cease  wotk  and  to 
cease  to  hold  further  possession  lot  the 
ground  or  any  part  tboeoC  upon  whicb  said 
work  or  any  part  thereof  mm  being  done; 
whereupon  the  plaintiffs  ceased  further  per- 
formance of  work  under  tHe  aald  entract." 
The  declaration  also  etmtalned  the  following 
allegatlMis: 

"That  t]ke  plalntlffii  had  snbstantiaUy  cnn- 
pleted  all  of  tibe'said  work,  so  far  a«  the  same 
related  to  the  sanitary  sewers  and  street  paving, 
at  the  time  ot  receiving  tbA  said  notice,  and 
the  street  paring  bad  been  c<Hnpleted  to  the 
satisfaction  ot  the  engineers  specified  in  the  Bsid 
contract  to  approve  the  same,  and  the  sanitary 
sewers  had  also  been  completed  to  the  satisfac- 
tion of  the  said  engineers  except  for  a  few  mi- 
nor objections  thst  conld  have  been  removed  in 
a  few  days  and  at  a  cost  not  exceeding  three 
hundred  (19300.00)  doUars. 

"That  uie  aforesaid  action  of  the  defendant  in 
wrongfnlly  terminating  the  aaid  contract  was 
based  npqn  a  claim  of  the  defendant  that  plain- 
tiffs were  in  default  in  carrying  on  work  on  the 
Ma  wall  mentioned,  bat  at  the  time  of  the  lald 
notice  and  termination  of  the  said  contract  by 
defendant,  plaitttiffs  were  not  In  default  in  any 
respect  in  carrying  on  work  on  the  said  sea 
wall,  and  the  plaintiffs  had  so  notified  the  de- 
fendant in  wnting,  and  the  defendant  was  in 
defaolt  at  the  said  time  in  performing  the  said 
contract  on  its  part,  of  which  the  plaintiiFB  had 
likewise  notified  the  defendant  in  writing:  such 
default  of  the  defendant  being  that  tne  de- 
fendant bad  not,  nor  bad  its  engineer,  placed 
stakes  at  the  locations  of  the  keystone  piles  of 
the  sea  wail  to  indicate  the  locations  thereof  as 
required  by  the  said  specifications,  but  bad  only 
placed  such  stakes  at  each  alternate  location,  so 
that  <Hily  one-baif  of  the  said  stakes  had  been 
placed  and  n<aie  of  these  consecutively.  Iliat 
the  sa^^d  defaolt  was  material,  in  that  the  rock 
to  wbuA  the  keyst<»ie  piles  were  required  to  be 
driven  is  a  jagged,  Irregular  rock  with  an  on- 
even  snibce,  having  pinnacles;  dedivItieB,  cavi- 
ties, and  irregularities,  so  that  within  a  space 
of  a  few  inches  there  are  variations  of  many 
feet  in  the  depth  of  said  rock,  and  it  was  es- 
sential to  have  each  particular  location  accur- 
ately determined  before  ascertaining  the  depth 
to  rock  at  that  particular  location,  and  the 
staking  and  marking  of  the  said  locations  was 
a  ctmcation  precedent  to  be  performed  by  the 
defendant,  which  it  did  not  perform;  and  the 
plaintiffs  at  the  time  of  the  wrongful  termina- 
tion of  the  contract  by  the  defendant  had  man- 
oftctored  keystwe  pUes  exceeding  in  number 
the  locations  staked  oy  the  defmdant,  and  bad 
mannCactiued  sheet  piles  snfiicient  to  cover  mora 


than  tbree-foortfas  of  the  entire  sea  waU,  all  oi 
which  were  in  accordance  with  the  plans  and 
spedficatidns  and  approved  by  the  engineer  ap- 
pomted  in  the  said  contract  to  approve  the  sam^ 
snd  the  plaintiffs  had  provided  the  necessary 
materials  for  the  entire  completion  of  the  said 
sea  wall,  and  in  no  re^tect  were  in  default." 

Tbea  follows  allegaticms  aa  to  the  plain- 
tiffs' damage,  consisting  of  several  Items, 
suA  as  an  amount  due  on  account  of  re- 
tained percentage  on  woriE  and  material 
which  had  be&i  approved  and  allowed  by  the 
engineer  appointed  *in  the  said  ramtract^'; 
an  amoont  due  for  work  dime  and  materials 
on  hand  "not  included  in  any  estimate  al- 
lowed by  the  ^iglnear" ;  an  amount  due  tor 
extra  work  done  and  materials  furnished 
"not  included  in  the  contract,  but  d<Hie,  per- 
frarmed,  and  famldwd  at  the  request  of  the 
d^endant^ ;  an  amount  due  oa  account  ot 
materials  rendered  worthless  by  the  defen- 
dant's breach  o£  the  contract  and  on  account 
of  loss  of  time  by  laborers  which  was  occa- 
sioned by  the  defendant;  who  at  various 
times  In  the  course  of  tb»  p^ormance  of 
the  contract  by  the  i^aintlfls  sto^^ed  and  de- 
layed the  work. 

The  dt7  Ot  West  Palm  Beadi  by  its  conn- 
s' interposed  a-  dnnurrer  to  the  declaration 
and  set  forth  therein  the  following  "sub- 
stantial matters  of  law  to  be  argued"*: 

"(1)  Said  declaration  does  not  set  forth  facts 
whicn  world  entitle  the  plaintiff  to  recover  from 
this  defendant. 

"(2)  Said  declaration  seta  forth  conclusions  of 
law  and  of  fact. 

"(8)  a&id  declaration  alleges  that  'daring  the 
course  of  the  performance  of  the  said  contract 
the  time  specified  therein  for  completion  there- 
of was  waived  by  the  defendant,'  mthout  setting 
forth  the  manner  of  such  waivor,  and  said  at 
legation  is  a  mere  conclusion. 

"(4)  Said  declaration  alleges  that  'the  plain- 
tiffs had  substantially  completed  all  of  said 
work  BO  far  as  the  same  related  to  the  sanitary 
sewers  and  street  paving  at  the  time  of  re- 
ceiving* the  notice  to  cease  woife  under  said 
contract,  without  showing  of  what  such  substan- 
tial ^rformance  consisted;  and  said  allega- 
tion IS  a  mere  conclusitm. 

"(S)  Said  declaration  alleges  that  *tbe  street 
paving  bad  been  completed  to  the  satisfaction 
of  the  engineer  specified  in  the  said  contract  - 
to  approve  the  same,'  but  does  not  allege  that 
the  same  bad  been  approved  by  said  engineer; 
and  said  allegation  is  a  mere  conclusioa. 

"(d)  iiiaid  declaration  alleges  'the  sanitary  sew- 
ers had  also  been  comfdeted  to  the  Batis&ction 
of  the  said  en^neer,  except  for  a  few  minor  ob- 
jections that  could  have  been  removed  in  a 
few  days  and  at  a  cost  not  exceeding  $300,'  but 
does  not  allege  that  said  engineer  bad  approved 
the  some,  or  of  what  suim  minor  objections 
conristed ;  and  said  allegation  is  a  mere  condu- 
rion. 

^aid  declaration  all^»s  the  wrongful 
termination  of  said  contract  by  the  defendant 
without  alleging  the  facts  showing  such  wrong- 
ful termination;  and  said  allegation  is  a  mere 
conclusion. 

"(ti)  Said  declaration  allies  that  the  defend- 
ant and  its  engineer  bad  failed  to  place  stakes 
at  the  location  of  the  keystone  piles  of  the  sea 
wall  to  indicate  the  locations  thereof,  as  re- 
quired by  the  specificatiwis,  and  that  sudi  stakes 
bad  been  placed  at  alternate  locations  so  that 
only  one-half  of  the  stakes  had  been  placed  and 
none  of  these  consecutively,  but  falls  to  show 
tlie  duty  of  the  defiendant  to  idooe  sudk  stakes 
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dlflerentiy  tMoa.  that  all«g«d;  and  nld  sUeia- 

tion  Is  a  mere  concltuion. 

"(9)  a&id  declaration  alleReB  that  the  stakiog 
and  markinc  of  the  said  iocationa  wai  a  con- 
dition precedent  to  be  perCmrmed  by  the  de- 
fendant which  it  did  not  perft>nn,*  without  show- 
ing the  daty  of  the  defendant  to  stake  or  mark 
said  locations  differently  from  the  manner  In 
which  they  were  staked  and  marked ;  and  said 
allegation  ia  a  mere  conclusion. 

"(10)  Said  declaration  allef^  a  bretdi  of  said 
contract  by  the  defendant,  withoat  showing  any 
material  breach  thereof  by  the  defendant,  and 
without  showing  the  facts  constituting  such 
alleged  breadi ;  and  said  all^ati<Hi  ia  a  mere 
conclusion. 

"(11)  Said  declarati<m  alleges  'that,  in  the 
course  <^  performing  the  s&id  contract,  me  plain- 
tiffs were  delayed  and  stopped  by  the  defendant 
at  rarioUB  times,*  withoot  showing  the  facts  up- 
on which  such  allegati(Hi  ia  baBed,  and  without 
showing  that  defendant  was  not  within  its  rights 
under  said  contract  in  so  delaying  the  said  j^lAia- 
tUFs :  and  said  allegation  ia  a  mere  conduaion. 

"(1^)  it  is  shown  by  said  declaration  that 
lines  and  grades  were  to  he  promptly  furnished 
by  the  engineer  of  the  defendant,  and  It  is  al- 
leged that  the  defendant,  afttf  notice,  failed  to 
place  Htakes  at  the  Iocationa  oC  the  k«rston« 
piles  of  the  sea  wall,  but  only  placed  such 
stakes  at  each  alternate  location  so  that  only 
one-half  of  said  stakes  bad  been  placed ;  and  ft 
is  alleged  that  the  staking  and  marking  of  said 
locations  waa  a  condition  precedent  to  be  per- 
formed bT  the'  defendant,  which  it  did  not  per- 
form ;  whereas  it  appears  from  said  dedaratlon 
that  the  placing  of  such  stakes  waa  not  Vital  to 
the  existence  of  the  said  contract,  sucb  provi- 
sioQ  being  merely  subsidiary,  a  breach  of  irtiicb 
would  not  terminate  said  contract. 

"Cl»)  A  defaalt  of  the  defendant  in  the  plac- 
ing of  such  stakes  aa  alleged  in  the  dedaration 
is  not  a  material  breach  of  said  contract,  such 
term  of  said  contract  being  subsidiaiT,  and  not 
vital  to  the  uiatence  of  svd  contract." 

Upon  this  danurrer  Ha  court  made  the 
following  order: 

"It  is  considered,  ordered,  and  adjudged  by 
the  court  that  the  first,  sec(»id,  fifth,  sixth,  and 
thirteenth  grounds  of  said  dannrrer  be  and  tliey 
are  hereby  07erruled. 

"It  ia  further  considered,  ordered,  and  adjudg- 
ed thst  the  third,  fourth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  grounda  of  said  de- 
murrer be  and  they  are  hereby  sustained :  and 
the  plaintiffs  are  fAvea  nntU  the  rule  day  in 
October,  A.  V.  Itflo,  in  which  to  file  an  amend- 
ed dedaratloa.'' 

In  the  BPedflcatioiis  unrepaired  by  the  dty, 
the  woik  to  be  done  was  divided  into  three 
sections,  viz.  sea  wall,  sanitary  sewers,  and 
street  paving;  and,  In  the  "Instnictlons  to 
Bidden^"  It  wss  stated  that  the  time  re- 
quired to  completo  each  section  ot  work 
would  be  taken  into  omslderatlon  in  the 
award  of  the  contracts.  The  proposal  of  the 
plaintiffs  stated  that  they  would  complete 
the  first  section  In  160  calmdar  days,  the 
second  section  in  120  calmdar  da^  and  the 
third  section  In  150  calendar  days.  The  con- 
tract waa  signed  by  the  parties  on  the  19th 
day  of  May,  1915.  The  plalntUTs*  proposal 
was  made  a  part  of  the  contract  It  ai^ears 
ttom  the  "General  Stlpalatlons  and  Descrlp- 
tton  and  Detail  Spedflcattons,"  which  were 
attached  to  the  declaration  and  made  a  part 
of  it,  that  the  engineer  was  onployed  by  the 
city  as  its  representative,  and  that  all  work 
waier  the  contract  waa  to  be  done  to  his 


satlsCftetlon,  and  hb  was  la  SB  cases  to  "de- 
termine the  amount  quality,  aooqttaUUty, 
and  fitness  of  t3M  seraral  amoonts  of  work 
and  material  wUdt  are  to  be  paid  for  here' 
under  and  shall  decide  all  questioDs  which 
may  arise  as  to  the  measmremeuts  of  qnan- 
titles  and  the  fnlfUlment  ot  this  contract  on 
the  part  of  the  contractor  and  shall  deter- 
mine all  qaestlons  respecting  the  true  om- 
Btmctlon  or  meaning  of  the  plans  and  spedfl- 
cationa,  and  his  determinatlcm  and  dedslon 
thereon  shall  be  final  and  conclnslveb  and 
sadi  determinations  and  decisions  In  case 
any  question  shall  arise  shall  be  a  c<Mi41tI(Hi 
in^cedent  to  the  ilj^t  of  the  contractor  to 
receive  any  money  herennder." 

It  was  provided  that  work  shoold  begin 
within  80  days  from  the  acceptance  of  the 
proposal  and  ^uld  progress  at  a  rate  whlAi 
In  the  <9lnlon  of  the  engineer  was  necessary 
for  Ito  c<HniAeti<m  In  a  flrst-dass  manner  In 
the  "time  herein  i^>eclfled."  It  was  also  pro- 
vided that,  if  the  work  should  not  progress 
in  a  satisfactory  manner  to  insure  completion 
within  the  specified  tlmc^  the  engineer  should 
give  written  notice  to  the  otwi tractor  requir- 
ing blm  to  take  such  measares  as  would  In- 
sure completion  of  the  work  within  the  apec- 
IQed  tlm^  and  should  sach  warning  be  dis- 
regarded to  such  an  extent  that  unnecessary 
and  unreasonable  delay  was  likely  to  ensue 
the  engineer  should  notify  the  dty,  and  if 
the  dty  should  so  desire  the  engineer  shonld 
at  the  expiration  of  ten  days  from  the  date  of 
warning  order  the  contractor  to  discontinue 
all  work  under  the  contract,  and  the  contrac- 
tor should  reaped  such  notice  and  cease  to 
have  further^  right  of  possession  of  the 
ground.  Provision  was  made  for  delays  by 
requiring  the  contractor  to  pay  a  certain  sum 
per  day  as  liquidated  damages  for  eadi  and 
every  calendar  day  that  the  contractor 
should  delay  the  completion  of  the  work  be- 
yond the  time  spedfled  for  its  completion. 

In  the  spedflcatlons  of  the  sea-wall  con- 
struction it  was  provided  as  follows: 

"The  sheet  piles  are  to  be  of  uniform  siae  and 
length,  the  only  exception  bdng  tiiat  there  shall 
be  no  tongue  or  groove  as  the  case  may  be,  to 
those  beating  against  the  keystone  pile. 

"Keystone  pileB  shall  be  cast  accurately  to 
length  required  to  penetrate  to  a  firm  bearing  on 
the  ro^,  as  determined  from  soundings  to  be 
made  by  the  contractor.  The  engineer  shall 
stake  the  location  of  these  piles,  which  loca- 
tions will  be  numbered  consecutively  and  cor- 
responding numbers  shall  be  marked  en  the 
piles  aa  tney  are  cast  to  insure  that  ea<di  pile 
wUl  be  used  in  its  proper  place.  No  'building 
up*  wUl  be  allowed  where  a  pile  hi  made  too 
short.  A  slight  amount  of  chipping  down  will 
be  allowed  where  the  pile  Is  too  lon^  provid- 
ed such  chipping  does  not  injure  the  balance 
of  the  pile. 

"The  date  of  manufacture  shall  be  marked  with 
paint  on  both  sheet  and  keystone  piles." 

[1]  TbB  demnrrw  attacks  the  dedaration 
because  of  the  allegation  that: 

"During  the  course  of  the  performance  of  the 
said  contract,  the  time  specified  therein  for 
completion  thereof  was  waived  by  the  defend- 
ant.^ 
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It  la  contended  by  connael  for  defendant  In 
error  that  the  allegation  is  a  mere  concln- 
sion;  that  the  manner  of  the  waiver  should 
be  spedflcaUy  allied.  We  think  that  the 
allegation  was  Immaterial.  According  to  the 
Tlew  we  have  of  the  contract,  completion  of 
the  work  within  the  time  specified  was  not  a 
condition  precedent  to  recovery.  The  parties 
provided  In  the  contract  for  the  payment  of 
an  amoont  as  liquidated  damages  to  the  city 
for  each  day's  delay  beyond  the  time  ^eel- 
fled  for  the  completion  of  the  work.  This  ln< 
dlcated  that  it  was  in  the  minds  of  the  par- 
ties that  the  work  might  not  be  completed 
within  the  time  agreed  upon,  to  which  case 
the  city,  if  not  at  fault  in  causing  the  delay, 
would  be  entitled  to  receive  from  the  contrac- 
tor liquidated  damages  aa  agreed  upon.  Be- 
sides, the  allegaUon  of  waiver  of  p^ormance 
of  the  contract  within  the  qtedfled  time  was 
an  allegation  of  an  ultimate  fact  and  doea 
not  violate  any  rule  of  pleadinc.  In  Wll- 
Uams  T.  Peninsular  Grocery  Cb^  74  Fla.  — , 
75  South.  517,  we  hdd  that  an  aU^tion,  In 
a  declaration  upon  a  promlBsory  note,  that 
the  defendant  "waived  demand,  i»t>test  and 
notice  of  demand,  nonpayment  and  protest," 
woa  not  the  allegation  of  a  condnslfm  of  law. 
See,  also,  Bay  View  Brewing  Co.  v.  Grubb, 
21  Wash.  163,  63  Pac  1091;  MacFarhind  v. 
West  Side  Imp.  Ass'a,  60  Neb.  277,  76 
N.  W.  S84. 

[2]  In  order  to  ccmstltnte  a  valid  waiver 
the  rl^t  or  privilege  waived  must  be  In.  ex- 
istence; there  can  be  no  waiver  of  a  nonex- 
istent right.  A  "waiver"  Is  aa  Intentional 
rdlnqnisbmeDt  of  a  known  right  See  Bishop 
on  Contracts,  1 792 ;  United  Fireman's  Ids.  Co. 
V.  llHMnas,  82  Fed.  406,  27  C.  C.  A.  42,  47  L. 
B.  A.  450.  We  discover  nothing  In  the  con- 
tract which  secured  to  the  city  a  right  to  can- 
ed the  contract  upon  nonpertormance  of  the 
work  within  the  time  specified.  On  the  CMitra- 
ry,  as  we  said,  the  parties  seemed  to  contem- 
plate a  completion  of  the  work  after  the  dates 
specified  in  which  case  provision  was  made 
for  compensation  to  the  city.  But  the  dec- 
laration in  this  case  alleged  that  the  city's 
action  In  terminating  the  contract  was  based 
upon  the  claim  that  the  plaintiffs  were  in  de- 
fault In  carrying  on  the  work  on  the  sea  wall, 
and  that  that  delay  was  caused  by  the  city, 
in  that  the  engineer  had  not  "placed  stakes 
at  the  locations  of  the  keystone  piles  of  the 
Ma  wall  to  indicate  the  locations  thereof  as 
required  by  the  said  spedficatimia"  This 
allegatlcm  was  perfectly  clear  and  accord- 
ing to  our  reading  of  the  contract  tendered  an 
Issuable  fact  of  breach  of  the  contract  by 
the  dty. 

[3]  The  fourth  ground  of  the  demurr«r 
attacked  the  aUegatl(Hi  that  the  "plaintiff 
had  substantially  comideted  all  of  said  work 
BO  t&T  as  the  same  related  to  the  sanitary 
sewers  and  street  paving  at  the  time  of  re- 
ceiving^ the  notice  to  cease  work.  This  alle- 
gatlMi  was  ImmaterlaL  It  was  anticipatory 
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and  unnecessary  to  e^>Ialn  the  prindpal  sub- 
ject of  the  declaration.  The  dedaratlon  rest- 
ed upon  the  act  of  the  dty  in  determining  the 
contract  by  ordering  the  plaintiffs  to  cease 
work,  nhich  action  as  It  was  alleged  was 
based  upon  the  dty's  dalm  that  the  plain- 
tiffs were  In  default  In  carrying  on  the  work 
on  the  sea  wall.  The  substantial  cmnpllance 
by  the  plaintiffs  with  the  contract  as  to  the 
other  two  features  of  the  work  was  therefore 
unnecessary  to  be  alleged  except  aa  a  basis 
for  the  quantity  of  damages  to  be  recovered 
for  the  alleged  breach,  of  the  contract  by 
the  dty. 

There  is  nothing  to  prevent  the  dty  from 
pleading  abandonment  of  the  contract  by 
plalntiCEs  If  the  facts  warrant  such  plea,  nor 
from  denying  by  special  plea  any  matter  of 
Inducem^t,  ma  In  the  absmce  ttf  any  plea 
from  showing  by  evidence  at  the  trial  any 
matter  In  reducttoa  of  damages. 

[4]  TtM  serenth,  elghtlt,  ninth,  tenttii  «nd 
twelfth  grounds  ot  the  dunurrer  may  be 
oon^dered  togetber.  We  thloa  that^ther 
of  these  grounds  was  well  taken.  The  case 
as  made  by  the  declaratlmi  Is:  The  dty 
wltbont  legal  luatlflcation  terminated  the 
ocmtract  by  ordering  the  contractors  to  cease 
work  and  to  cease  to  hold  further  posses^n 
of  the  ground.  tHiis  notice  it  appears  was 
given  about  Oiree  months  after  tibe  date  spec- 
ified in  the  contract  for  the  coo^letlon  of 
the  wotk.  But  time  appears  not  to  have 
been  of  the  essoioe  of  the  cmtraet,  and  the 
declaration  alleges  facts  whldi  negative  the 
Idea  of  abandonment  on  the  part  of  the 
plaintiffs.  It  Is  alleged  that  tb^  were  In 
performance  of  the  woriE  and  bad  be^  con- 
tinuously so  engaged  from  the  time  they 
entered  upon  it,  when  they  were  notified  by 
the  dty  to  cease  work  and  leave  the  prem^ 
ises.  We  think  this  was  a  suffident  allega- 
flon  of  a  breadi  of  the  contract  by  the  dty. 
It  was  equival^t  to  a  refusal  on  defend- 
ant's part  to  permit  the  plalntltCs  to  con- 
tinue work  under  the  contract;  it  was  a  dec- 
laration that  the  defendant  refused  longer 
to  be  bound  by  it  See  U  C.  J.  733.  The 
dedaratlon,  however,  n^tived  a  possible 
defense.  After  setting  up  the  contract  al- 
leging i>erformance  on  plaintiffs'  part  and 
aasigolng  a  breach  on  the  dty's  part,  the 
declaration  alleged  the  city's  reason  or  ex- 
cuse for  its  action,*  and  then  alleged  that 
such  reason  or  excuse  was  untrue;  that  it 
was  unfounded  in  fact  Having  alleged  the 
dty's  reason  for  treating  the  contract  as 
abandoned  by  the  plaintiffs  to  be  the  lat- 
ter's  alleged  default  In  carrying  on  the  work 
on  the  sea  wall,  the  declaration  proceeded 
to  allege  that  the  delays  in  such  work  of 
which  It  was  guilty  were  caused  by  the 
fault  of  the  dty,  in  that  its  engineer  bad 
not  "placed  stakes  at  the  locations  of  the 
keystone  piles  of  the  sea  wall  to  indicate 
the  locations  thereof."  The  contract  ex- 
pressly provides  that  the  engineer  should 
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stake  tlie  locatltm  of  tbe  piles  and  should 
number  sadi  locations.  The  reason  for  this 
requirement  and  the  Importance  of  It  to  the 
plaintiffs  are  apparent  But  aitdde  from 
that  It  was  a  duty  to  be  perfwmed  bj  the 
defendant  under  the  contract,  and,  If  Its 
nonperformance  In.  resUty  caused  the  idaln- 
tUEs  to  delay  work,  the  dty  could  not  com- 
plain of  anch  delay. 

The  declaration  we  think  was  good  as 
against  the  attat^  made  upon  It  by  the  de- 
murrer, so  tbB  indgaxent  Is  rereraed,  witib 
directions  to  overrule  the  demurrer. 

BBOWNE,  O.  J.,  and  TATLOB,  WHIT- 
VIELD,  and  WEST,  JJ.,  concur. 


OHABMJS  BLUM  CO.  t.  TOWN  OF 
HASTINGS. 
CSnpreme  Court  of  Xlorida.    Jam  17,  1918.) 

(avUahu*  Iv  <Ae  Court.) 

1.  MUNZGIFAX.  COBPoaAXIOlTS  ^sOTT  —  Lx- 

0BN8B  Tax— Rbtphd— Right  or  Hdhioipai, 

AUTHOBITIBS. 
A  genera^  right  exists  in  the  OHQmon  coun- 
cil or  other  proper  boards  of  incorporated  cities 
or  towns  to  refund  to  individoala  any  sums  paid 
t>y  them  as  corpcmte  texes  which  are  f  ouaa  to 
hsTe  been  wrongfoUy  exacted  or  for  any  reason 
inequitable. 

2.  INTOXJOATINO   LlQUOBS  ^>96~LlCBITSI>— 

Recovkbt  or  Unused  Past  ot-Licekse 
Tax. 

WUiere  a  licmse  to  do  tMudnees  granted  a 
municipality  becomes  inoperative  by  operation 
of  law,  the  licensee  may  recover  the  unused  por- 
tion of  his  license  tax  from  the  mnnicipali^. 

3.  Municipal  GoapoBATions  4s3»0T7  —  In- 
cense Tax— Hefuhd. 

Under  the  implied  powers  granted  to  mu- 
nicipalities, they  have  power  to  and  it  is  their 
dut^  to  return  money  received  tar  a  privilege 
whidi  tho  person  who  paid  It  is  preranted  from 
enjoying  through  the  ojieratioii  of  law  through 
no  fault  of  his. 

West,  J.,  dissendng. 

Error  to  Orcult  Oourt,  St  Johns  Oounty; 
Qeorge  Oouper  Glbbs,  Judg& 

ActlMi  by  the  Oharles  Mum  Company 
against  the  Town  of  Hastings.  Judgment 
for  defradaut,  and  plaintiff  brlngR  error. 
Berersed. 

Odom,  Crawford  &  Butler,  of  JacksoavUle, 
for  plaintiff  in  error.  Frank  E.  JennlDgs,  of 
Jacksonville,  for  defendant  In  error. 

BBOWNE,  C.  J.  The  seventh  count  of  the 
declaration  in  this  case  alleges,  in  substancu, 
that  the  Charles  Blum  Company  paid  the 
city  of  Hastings  the  sum  of  $2,000  for  the 
privilege  of  selling  wines,  beers,  and  liguorB 
for  the  term  of  one  year  from  October  1, 
1013;  that  on  the  2d  day  of  April,  1914,  a 
local  option  election  was  held  in  St  Johns 
county,  and  the  precinct  in  which  the  town 
of  Hastings  is  situated  voted  against  the 
sale  of  Uquor.  Plaintiff's  license  therein  be- 
came revoked  through  no  act  or  fault  of 


hl8»  and  he  was  deprived  of  the  use  thereof 
ttom  thb  2d  day  of  April  to  the  lit  day  of 
October,  1014.  He  sues  for  the  return  d 
the  amount  doe  for  Uie  unexpired  and  un- 
used portion  of  hla  license. 

A  demurrer  to  this  count  was  sustained, 
and  the  court  on  plalntUTa  motion  permit- 
ted him  to  dismiss  without  prejudice  all  thu 
counts  of  the  dedaratlon  except  the  serenth, 
and  up<m  plaintiff  refusing  to  amend  or  to 
plead  farther  final  Judgment  was  rendered 
against  him  in  favor  ot  the  defoodant.  Tb« 
plaintiff  took  writ  of  error  to  this  court 

The  question  presrated  is  the  right  or 
duty  of  the  town  of  HastlngB  to  refund  to 
the  plaintiff  the  amount  paid  fbr  the  privi- 
lege of  carrying  on  a  business  of  retail  liq- 
uor dealer  therein  from  the  2d  day  of  April 
to  the  1st  day  of  October,  1914. 

The  defendant  in  error  invokes  ttie  docv 
trlne  that  a  municipal  corporation  has  only 
such  powers  as  are  ddegated  to  It  the 
Legislature  and  such  other  additional  pow- 
ers as  are  folrly  Implied.  There  can  be  no 
dispute  about  this  rule,  and  the  difference 
arises  as  to  what  powers  or  duties  may  be 
Calrly  Implied  from  the  powers  delated.  It 
can  liardly  be  controverted  that  among  the 
duties  and  powers  of  a  dty  is  that  of  pay- 
ing its  Just  obligations;  in  this  Instance  to 
return  money  received  for  granting  permis- 
sion for  a  person  to  do  something,  right  at 
the  time,  that  subsequently  became  beyond 
its  power  to  grant  or  permit 

[1]  The  mle  is  thus  stated  in  2  Cooley  on 
Taxation  (3d  Ed.)  1S96,  1397: 

"A  general  ri^t  exists  in  the  state  to  refund 
any  tax  eoUacted  for  its  puriKiaes,  and  a  cor- 
responding  right  probably  exists  in  the  conunoo 
ooundl,  or  other  proper  boardsj  of  cities,  vil- 
lages, towns,  etc.,  to  refund  to  individuals  any 
sums  paid  by  them  as  conxwate  taxes  wluch 
are  found  to  have  been  wzengfally  exacbed,  or 
are  believed  to  be.  for  any  reaaont  inequitaUe.** 

[2]  What  is  said  by  Mr.  Cool^  with  re- 
gard to  a  refund  of  taxes  applies  with  great- 
er force  to  on  amount  paid  for  a  license,  as 
Is  pointed  out  by  the  Kentucky  Court  of  Ap- 
peals in  Scott  V.  Board  of  Trustees  of  Town 
of  New  Castle,  182  Ky.  616. 116  S.  W.  788,  21 
L.  R.  A.  (N.  8.)  112: 

"We  do  not  agree  with  counsel  for  appellees 
that  a  license  such  as  appellant  paid  is  a  mere 
tax,  which,  when  voluntarily  paid,  cannot  be 
recovered.  It  is  ttne  that  a  tax,  when  volun- 
tarily paid,  cannot  be  recovered,  though  111^ 
gaily  collected.  Ix>ni8ville  &  N.  R.  Co.  v.  Com- 
monwealth, 89  Ky.  531,  12  S.  W.  1064.  But 
this  role  is  baaed  upon  ocmsideration  ctf  public 
policy,  and  because  the  law  provides  ampl* 
means  of  correcting  an  illegal  assessment  before 
the  process  of  collecting  the  tax  begins;  but  a 
license  such  as  appellant  paid  is  on  a  d!ffer«at 
footing.  As  said  in  Commonwealth  v.  Central 
Hotel  Co.,  121  Ky.  846,  90  S.  W.  S66,  12  A"*. 
Cas.  172:  'A  license  to  sell  liquor  is  for  tlie 
pnrpom  of  regulating  the  traffi<^  and  indden- 
tally  to  raise  revenue.*  'Taxes  are  levied  and 
collected  regai^ess  of  the  will  or  consent  of  the 
taxpayer,  and  for  the  purpose  of  raising  a  rev- 
enue. •  *  •  popular  nnderstanaiiif  of 
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the  watfA  "Uceue"  utdonbtedlr  ia  a  penniwon 
to  do  Bomething  which,  without  the  license 
woald  not  be  allowed.  The  object  of  the  license 
is  to  ooDfer  a  riiAit  that  does  not  exist  without 
Oe  lioenae;  *  *  *  '  In  obtaining  th»  UewM 
of  appdleea,  appellant  expected,  and  «n>eUw* 
iotended.  It  to  confer  the  privilege  to  appellant 
t9  Bell  liquors  in  New  Castle  for  the  period  ot 
a  Tear.  In  point  of  fact  he  exercioed  under  it 
Qu  nrlTilefe  for  107  dam  for  vfaldi  appdleea 
Rcefred,  and  are  entitled  to  retain,  |1M.00." 

Authorities  are  dted  on  both  aides,  some 
of  which  conflict,  and  others  are  not  appli- 
cable to  the  condltioDB  In  the  Instant  cum. 
While  It  Is  not  necessary  to  dlscnss  these 
cases  extensively,  a  brief  reference  to  some 
of  them  may  be  enllgbtCTln^.  In  Chaniber- 
lahi  T.  aty  of  Tecumseh,  48  Neb.  221. 61 N.  W. 
432,  the  court  laid  down  this  rule: 

"It  is  the  settled  law  of  this  state,  where  a 
liquor  Ueenae  haa  been  issued  by  a  dtf  oounell, 
and  on  appeal  such  license  is  canceled,  that  the 
Bcensee  ia  entitled  to  a  repayment  pro  tanto,  ot 
tiie  sum  paid  for  the  same  for  the  unexpired 
time.  Lydidc  t.  Korner,  15  N^  600  [20  N. 
W.  26],  and  State  v.  Weber,  20  Neb.  473.  80 
N.  W.  531,  f(dlowed." 

An  expression  by  the  court  In  this  case 
that,  "while  eadi  member  of  the  court  as 
now  constituted  entertains  some  doubt  as  to 
the  sonndness  of  the  doctrine  laid  down  In 
these  cases,  we  do  not  now  feel  Justified  in 
disturbing  a  rale  which  has  been  so  long 
recognized  and  followed  by  the  courts,"  Is 
mntix  relied  on  by  the  defendant  In  error. 
At  best,  this  Is  but  the  expression  of  a  doubt 
that  was  not  of  suffldent  strength  to  justify 
the  court  In  disturbing  the  mle,'and  It  cannot 
have  any  weight  with  us. 

The  case  of  Scott  t.  Board  oC  Trustees  of 
Town  of  New  Castle,  supra,  arose  from  a 
dUffennt  state  of  facta,  but  the  same  question 
was  InvidTed  as  in  the  instant  case;  the 
dnty  of  a  city  to  refund  to  a  person  the  xxor 
nssd  portion  at  a  Ucoue  to  sell  llqnor  whlifti 
he  was  prevoited  from  using  by  reason  of 
the  result  of  a  local  option  electlw.  In 
that  case  the  court  said: 

"TVte  are  unable  to  see  upon  what  principle  of 
ffood  morals  or  law  app^lees  can  justify  their 
retentitm  of  the  amount  in  coDtroversy,  or  le- 
laUy  ecmpel  umeUant  to  lose  it.  In  the  case 
di  Bruner  t.  C9ay  GitJi  100  E^.  567,  88  B.  W. 
1062,  it  is  held  that,  where  me  was  required 
to  itay  more  for  a  liguw  license  than  was  au- 
thorised by  the  tit?  diarter,  the  payment  was 
not  a  Tduntary  tme,  and  he  might  recover  from 
the  cit7  the  amount  paid  In  exoeflci  of  the  char- 
ter requirement.  In  prindple  the  case  supra 
does  not  differ  from  the  case  at  bar.  In  each 
case  the  amount  paid  to  the  city  for  a  license 
was  more  than  It  was  entitled  to  receive.  In 
die  one  case  the  amount  [paid]  was  in  excess 
of  what  the  diazter  allowed;  In  the  other  the 
payment  was  not  above  the  amount  fixed  by 
law,  but  It  was  in  excess  of  what  the  city  was 
e&tUled  to  retain,  because  the  privilege  of  aell- 
ing  liquors  whidi  the  license  conferred  failed  by 
as  miidi  as  the  alleged  excess  to  cover  the  pe- 
riod for  which  it  was  issued." 

In  the  case  of  Boberts  v.  Boise  City,  23 
Idaho,  716,  182  Pac.  306,  45  L.  B.  A.  (N.  S.) 
593,  the  court  said: 


U3 

"Hie  people  in  their  collective  capacity  as 
a  miiniciDaUty  ought  to  observe  the  eame  rules 
of  honesty  and  fair  dealing  tliat  th^  would 
d«nand  of  eat^i  other  under  like  circumstances 
in  their  individual  dealinga." 

Ip  that  case  the  license  of  the  person  who 
sought  to  recover  for  the  unused  portion  had 
been  revoked  because  he  was  shown  to  be 
an  unfit  person  to  conduct  a  saloon.  This 
the  council  bad  authority  to  do,  and,  as  he 
lost  his  right  to  conduct  a  saloon  through  hl& 
own  wrongd<^ng,  the  court  held  be  was  not 
entitled  to  recorer.  taowerer,  laid  down 
this  rule: 

"It  is  only  where  a  license  granted  by  the  mu- 
nicipality becomes  intqwative  by  the  act  of  the 
municipality  itself  or  by  operation  of  law  that 
the  licensee  may  recover  the  unearned  -portiui 
of  his  license  tax" 

[I]  In  the  Instant  case  the  plaintlif  In  mor 
was  derived  of  bis  right  to  carry  on  bis 
business  in  Bastings  "by  operation  ot  law." 
While  it  is  not  governing,  still  the  fact  that 
the  people  of  Bastings  participated  In  the 
election  at  whldl  the  sale  ot  liquors  was  pro- 
hibited is  oi  much  persuasive  fbrce. 

In  the  case  of  Bart  v.  Pierce  County,  60 
Wash.  507,  111  Pac.  582,  31  U  H.  A.  (N.  S.) 
1161,  the  court  said : 

"It  is  said  that  the  rule  thus  announced  Is  not 
supported  by  the  weight  of  authority  in  other 
jurisdictions,  but  it  at  least  finds  suM>ort  in  the 
great  prindplea  of  natural  justice  and  common 
honesty,  by  whidi  the  ccmduct  of  the  state  and 
its  inBtmmentalities,  as  well  as  the  conduct  of 
the  individual,  should  be  guided." 

In  Sharp  v.  City  of  Carthage,  48  Mo.  App. 
26,  the  court  said : 

"The  plaintiff  did  not  pay  $800  for  a  piece 
of  wortiuess  paper,  but  for  the  privilege  of  car- 
rying on  a  dramshop  within  the  dty  for  a  pe- 
riod ot  one  year  without  interference  by  the 
city  while  he  complied  with  other  legal  require- 
ments. When  the  city  immediately  thereafter 
voted  against  the  sale  of  intoxicating  liquors 
within  its  boondariee^  it  thereby  effectnally  pro- 
hibited the  county  court  from  granting  a  ucenee 
to  plaintiff,  and  rendered  its  own  licwise  worth- 
less. The  case  is  not  distinguishable  on  princi- 
ple from  one  where  the  d^,  having  power  to 
revoke  a  license,  would  on  one  day  isue  license 
f(«  a  year,  podcet  the.prooeed^  and  then  revoke 
it  the  next  day  without  cause,  because  the  case 
concedes  that  the  only  reason  why  the  county 
court  failed  to  Issue  a  license  to  the  plaintiff 
was  that  the  aty^by  its  vote  had  prohibited  it 
from  so  doing.  The  principle  governing  an  ac- 
tion for  money  had  and  received  is  that  the 
possession  of  money  has  been  obtained  whidi 
cannot  be  conscientiously  withheld.  Such  an 
action  ia  designed  for  the  advancement  of  jus- 
tice, and  it  is  ap^icable  where  a  peEeon  receives 
money  which  In  equity  and  good  ooaaaenea  he 
ought  to  refnad.  Saperrisors  v.  Maimy,  BO 
111.  160.  This  language  is  particularly  applica- 
ble to  the  present  pn>ceedli«." 

For  other  cases  In  sappwt  ot  our  holding 
that  It  Is  the  duty  of  a  dty  or  oonnty  to  re- 
fund for  the  unnsed  portlwi  oi  a  liquor  11- 
'  cense  where  the  licensee  has  been  prevented 
from  using  it  throu^  no  fault  of  his  own, 
but  through  operation  of  law,  see  Allsman  v. 
Oklahoma  City,  21  Okl.  142,  96  Pac  468,  16 
Lb  B.  A.  (N.  S.)  511, 17  Ann.  Gas.  181;  Nurn- 
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berger  t.  Totni  of  Barnwell,  42  S.  0. 158,  20 
S.  E-  14;  ZegUn  t.  Board  of  Ckmi'rs  of  Car^ 
▼er  County.  72  Minn.  17,  74  N.  W.  901 ;  Brun- 
er  T.  Clay  City,  100  Ey.  S67,  88  a  W.  1062; 
Snperrlaor  t.  Manny,  66  111.  160. 

We  concede  that  tbere  la  amne  conflict  In 
tbe  anthorltlee,  but  in  tboae  dted  by  defi- 
ant In  error  tibe  cMifltct,  except  in  tbe  Geor^ 
gla  cases,  ia  more  seeming  tban  real.  Thus 
Maasachusetta  baa  a  statute  providing  for  a 
refond  of  a  llcaiae  fee  under  cotain  clrcnnk- 
stances,  and  In  tbe  case  cited  by  defendant 
in  error  it  was  beld  that  the  UcNtse  did  not 
come  within  the  provislona  of  the  atatnte. 
Anottier  reason  why  the  Maasacbiisetts  case 
Is  luit  In  point  Is  that  cities  in  that  state 
have  no  authority  to  grant  liquor  licenses. 

"Althotifrh  the  question  whether  licenses  shall 
be  granted  in  any  citv  or  town  Is  determined  by 
the  vote  of  the  inhabitants  thereof,  Btill  the 
licensing  board,  whether  a  special  commission, 
or  the  mayor  and  aldermen  or  tbe  selectmen, 
do  not  act  as  the  sjrents  of  the  dty^  or  town, 
but  as  public  officers  sped  ally  dengnsted  In 
that  b^lf,  and,  in  the  absence  of  any  statute 
to  the  contrary,  the  city  or  town  is  not  an- 
swerable for  their  acts  as  such  offiicers.  The 
license  is  not  granted  b;  the  city  or  town,  but 
by  the  state  acting  through  Its  duly  appointed 
onirers."  MoCinnis  v.  Inoabitanta  of  Medway, 
176  Mass.  67,  57  N,  B.  210. 

Tbe  case  of  Town  of  Phoebus  v.  Manhat- 
tan Social  aub,  105  Ya.  144,  52  S.  E.  839, 
was  one  to  test  the  validity  of  a  statote  re- 
quiring social  clubs  to  pay  a  license.  At  the 
time  the  license  fee  was  paid  notation  was 
made  on  tbe  stub  of  the  ta^  book  that  pay- 
ment was  made  under  protest  The  court 
held  that  this  did  not  show  that  the  payment 
was  not  voluntarily  made.  The  court,  how- 
ever, held  contrary  to  the  contention  of  the 
defendant  In  error  in  the  Instant  case  that 
it  was  a  tax.  The  question  before  us,  the 
refund  of  a  license  fee  when  through  no  fault 
of  tbe  holder  tbe  city  Is  unable  to  continue 
the  privilege  It  gave  bim  and  which  he  paid 
for,  was  not  involved  in  the  Yltglnla  case. 

It  Is  not  necessary  to  continue  this  discus- 
sion to  all  tbe  cases,  as  in  most  of  them 
different  statutes  and  different  facts  were  un- 
der consideration.  We  will  content  ourselves 
with  the  summing  up  found  In  15  Ruling  Case 
Law,  S  76: 

"A  considerable  number  of  tiie  dedriona  favor 
recovery  where,  the  adoption  of  gweral  pro- 
hibition or  otherwise,  the  license  is  annulled  or 
revoked  without  the  licensee's  fault;  but  the 
rule  appears  to  be  otherwise  where  the  license 
tiims  out  to  have  been  improperly  issued  be- 
cause the  formalities  and  Teguirements  prescrib- 
ed by  law  were  not  obserred." 

It  Is  not  disputed  that  the  defendant  In 
error  received  $2,000  from  tbe  plaintiff  In 
error,  for  which  It  agreed  to  permit  bim  to 
carry  on  the  business  of  liquor  dealer  for  a 
year;  that  through  no  fault  of  his  own  he 
was  able  to  engage  In  such  business  about 
six  months  only:  that  the  plaintiff  in  error 
has  paid  about  $1,000  from  which  he  receiv- 
ed no  benefit  or  return,  and  tbe  city  got  hold 
of  $1,000  for  which  It  gave  nothing.  If  this 
money  is  not  refonded,  the  plaintiff  In  error 


loses  $1,000;  and  If  it  be  refunded  the  dty 
loses  nothing,  for  It  <wly  gives  bac^  to  hlui 
to  whom  it  belongs  what  he  deiHMlted  with 
the  city  tov  a  privilege  wbldt  tbe  ctty  is  now 
unable  to  grant 

Specious  reasoning  whlcb  Justifies  an  indi- 
vidual or  a  eorporatlm,  municipal  or  private, 
In  ke^dng  mon^  received  for  a  privilege 
that  tluwng^  no  fault  of  either  party  the  re- 
cipient is  nnaUe  to  grant,  is  of  alli^t  we^t 
It  Is  no  answer  to  this  to  say  that  the  Ur 
emsee  knew  that  the  people  mls^t  at  any 
time  place  It  b^ond  tbe  poww  of  the  dty  to 
give  him  the  privilege  that  he  had  paid  for. 
The  <dty  had  tbe  same  knowledge,  and  it 
can  be  as  well  said  that  it  took  the  money 
knowing  It  might  have  to  return  for  tbe  un- 
used portion  of  tbe  license  If  through  opera- 
tion of  law  it  conld  not  continue  the  privi- 
ly it  bad  agreed  to  grant  to  the  licensee. 

The  defendant  In  error  ctmcludes  bis  brief 
Mth  a  statement  of  whidi  this  is  a  part, 
and  this  seems  to  be  the  theory  upon  wbldi 
it  predicates  Its  defense: 

"It  took  that  cbanbe.  Havli^  taken  the 
cbanc&  it  cannot  we  submit  ba  heard  to  urge  an 
implied  obUgaticoi  for  reli^  against  this  defend* 
ant" 

It  Is  noticeable  that  the  courts  that  sus- 
tain the  contention  of  def^dant  In  emw 
adopt  tbe  same  reasoning.  We  quote  from 
some  of  the  decisions: 

It  is  "one  of  the  risks  and  chances  which  he 
assumes  when  be  procures  his  license."  Rob- 
erts V.  Boise  City,  23  Idaho,  716, 132  Pac.  306, 
45  I^  E.  A.  (N.  3.)  593. 

'^e  takes  his  chances  about  'the  revocation.*" 
McGinnis  t.  Inhabitants  of  Medway,  176  Hasa. 
67.  B7  N.  E.  210. 

This  is  the  language  of  the  race  track  and 
the  card  table,  and  is  in  marked  contrast 
to  that  used  by  the  courts  tiiat  hold  It  to  be 
the  duty  of  the  dty  to  refund  for  the  unused 
portion  of  a  liquor  license  when  through  no 
fault  of  either  party  both  are  produded 
from  doing  that  for  wbidb  me  paid  and  the 
other  received  the  money. 

Says  the  New  York  court: 

"Under  such  drcomstancee  Jostlce  requires 
that  re^itntion  of  the  amount  should  be  made." 
People  ez  reL  Thomas  v.  Sacket^  15  App.  l>iv. 
290,  44  N.  T.  Supp,  593. 

The  Missouri  court  says: 

It  is  mmey  that  "cannot  be  eonstdeatioualy 
withheld,  *  *  •  money  which  in  equity  anl 
good  consdenee  he  ought  to  refund.**  Sharp  v. 
City  of  Carthage,  48  Uo.  App.  2& 

Oklahnna  says: 

It  Is  "money  *  •  •  which  it  is  not  in  equi- 
ty and  good  conscience  entitled  to  retain.'* 
AIlBEoan  V.  Oklahoma  City,  21  OU.  142,  9S 
Tac.  468,  16  U  B.  A.  (N.  S.)  Ml.  17  Ann.  Cas. 
184. 

Kentu<^  puts  it  on  the  gnrand  of  "good 
morals"  (Scott  v.  Board  of  Trustees  of  Town 
of  New  Castle.  132  Ky.  616,  lift  S.  W.  ISS. 
21  U  R.  A.  [N.  S.]  112),  and  quotes  approv- 
ingly from  Northrop's  Bx'rs  v.  Graves,  W 
Conn.  548,  50  Am.  Dec.  264,  where  the  right 
of  recovery  Is  predicated  "upon  tbe  prlnc^e 
of  Christian  morals." 
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ne  Supreme  Gotut  of  Waatalngtca  Ji»- 
Ufies  tbe  refimd  <n  **tlie  great  ptlncliAes  of 
ntonl  Justice  «bA  oommon  banesty." 

We  think  those  conrts  that  decld«  that  n- 
ftmd  shonld  be  made  on  gnnmds  of  "equity 
tad  good  consdence,"  "ftilr  dealhtg,"  ■Stat- 
ural Justice  and  common  honesty."  stand  on 
Ugher  ground  than  tiboee  that  adopt  the  the- 
ory that  the  transaction  Is  a  gamble  In 
vMch  the  dty  Is  the  hicky  participant 

We  have  examined  a  number  of  cases 
wbere  various  aspects  of  - this  question  have 
been  conddered,  and  in  addition  to  any  rea- 
fOQs  that  may  have  governed  tb<M»  conrts 
Oat  hold  that  refund  should  be  made,  there 
Is  one  peculiar  to  Florida  that  is  conclusive 
to  as,  and  that  Is  that  tbe  policy  of  this 
state  Is  fixed  by  I^slntlve  enactment 

Cbapter  64T9,  Act  June  1,  1905  (Comp. 
Uws  im  H  1210a,  1215b),  provides  for  the 
t^ond  by  the  state  and  counties  to  tbe  hold- 
o-  of  a  llqnor  license  "for  and  on  account  of 
tbe  nneiplred  and  unused  portion"  of  his 
license  where  the  sale  of  liquor  Is  dlscontln- 
ued  as  the  result  of  a  local  option  election. 
The  state  has  thus  adt^ted  a  public  poll<7  of 
(atr  dealing,  and  It  Is  contrary  to  this  policy 
for  monidpaUtlea  to  retain  the  money  paid 
for  the  unused  portion  of  a  liquor  license 
wben  the  sale  of  liquor  Is  discontinued  as 
the  result  of  a  local  option  election  In  a  pre- 
dnct  or  county  in  which  the  city  Is  situated. 

It  Is  argued  that  because  tbe  Legislature 
proTlded  for  a  refund  by  the  state  and  coun- 
ties that  it  is  an  expression  of  the  leglsla- 
tire  Intention  that  such  refund  Should  not  be 
made  by  cities.  We  see  no  force  In  that  ar^ 
guinc^t.  L^slatlon  was  necessary  for  a 
recovery  from  the  state  as  It  could  not  be 
sned.  It  is  true  a  county  may  be  sued,  but, 
as  legislation  with  regard  to  license  taxes 
always  embraces  both  the  state  and  counties, 
It  was  natural  that  they  should  be  linked 
topether  in  providing  for  a  refund. 

It  Is  pertinent  to  Inquire  into  the  reason 
for  the  enactment  of  this  law.  Tbe  only  an- 
swer Is  that  "the  L^slature  was  actuated 
bj  tbe  desire  to  be  Just  and  fair."  There  is 
no  other  answer.  And  we  ask :  Why  should 
Bot  Q  manldpaUty  be  as  Just  and  fair  as  the 
state? 

It  Is  ctmtended  that  a  dty  has  no  power 
to  refund  this  money.  A  city  has  certain  Im- 
plied powers.  Among  them  is  the  obllgatlmi 
of  fair  dealing,  and  to  return  money  receiv- 
ed for  a  privilege  which  the  p»8on  wlw  paid 
It  Is  prevented  from  enjoyli^  through  tbe 
(^ration  of  law  through  no  fault  of  his. 

As  It  Is  the  duty  of  the  dty  to  return  the 
money  to  the  boldM'  of  the  license,  the  dec- 
laration states  a  cause  of  actton,  and  it  was 
error  to  sustain  the  demurrer.  • 

The  Judgment  Is  reversed. 

TATLOB,  WHITTIDLD.  and  BLLIS.  JJ., 
eoncor. 


WEST,  J.  (dissenting).  Hbe  Uoenae  in  tUs 
case  was  revoked  throcf^  the  Ihult  of  nei- 
ther the  muni<^iaUt7  nor  tiw  licensee  and 
vpon  the  hanpoiing  of  an  event  which  both 
of  them  knew  at  the  time  the  license  tax 
was  paid  might  occur  at  any  time  during 
the  period  covered  by  Qxb  license. 

At  the  time  when  the  license  of  plaintiff  In 
error  was  Issued  the  right  to  engage  in  the 
sale  of  Intoxicating  liquors  had,  by  a  vote 
of  the  electors,  beat  prohibited  In  most  of 
the  counties  In  the  state,  and,  being  fully  in- 
formed with  respect  to  the  possibility  of  his 
privilege  being  revoked  at  any  time,  the 
plaintiff  in  error  voluntarily  paid  tbe  fees 
required  for  such  privilege. 

The  Uceuse  tax  Is  for  the  privilege  of 
dealing  la  spirituous,  vinous,  or  malt  liq- 
uors, and  the  statute  which  fixes  the  amount 
of  such  tax  also  ^ressly  forbids  the  Issu- 
ance of  a  fractional  license  for  state,  coun- 
ty, or  munldpal  purposes  to  such  dealer 
Section  31,  chapter  6421,  Acts  of  1913,  Laws 
of  Florida  (Comp.  Laws  1914,  fiS  596kkkk. 
3448b,  3448c.  8055^  S6C5a,  3564).  So  that  any 
perscm  who  engages  In  this  business  In  this 
state  for  any  period  of  time  must  pay  the 
whflto  amount  <a  tiie  Ucaise  tax  Imposed. 

It  is  true  the  state  and  counties  refund 
what  is  termed  "the  unexpired  and  unused 
pwtlon  of  said  license^  when  any  county  be- 
comes dry  as  a  result  of  a  local  option  dee- 
tliMk,  b«t  that  is  under  the  anthoclty  tA  a 
statute  anfhoiidng  it  whldx  Is  exiwessly 
limited  In  its  terms  to  the  state  and  counties 
ot  the  state.  Chapter  B479.  Acts  of  1906^ 
Laws  of  BlOTida;  sections  1216a  and  1210b, 
Florida  Compiled  Laws. 

A  permit  and  llcaise  to  sdl  intoxicating 
Uquors  Is  not  a  iwoperty  rl^t.  and  confers 
no  vested  Interest  In  the  holder,  and  It  seems 
to  be  well  settled  that  the  recovery  back  of 
a  licotse  tax  urtildi  was  voluntarily  paid 
will  not  be  allowed  In  the  absence  of  statu- 
tory authority  therefor.  25  Cyc.  631;  IB 
R.  C.  L.  f  74;  Johnson  v.  Atkins,  44  Fla. 
185,  82  South.  879;  Baker  v.  Olty  of  Fair- 
bury,  33  Neb.  674,  50  N.  W.  950;  City  of  . 
Camden  v.  Green,  54  N.  J.  Law,  591,  25  AO. 
357,  33  Am.  Rep.  686 ;  City  of  Maysville  v. 
Melton,  102  Ky.  72,  42  S.  W.  754;  City  of 
Houstcm  V.  Feeser,  76  Tex.  865,  13  S.  W. 
266;  City  of  Helena  v.  Dwyer,  65  Ark.  155, 
45  S.  W.  349;  Town  of  Cahaba  v.  Burnett, 
34  Ala.  400;  Mays  v.  City  of  Ciuciunatl,  1 
Ohio  St.  268;  Town  of  Phoebus  v.  Manhat- 
tan Sodal  Club,  105  Va.  144,  C2  S.  fi.  838.  8 
Ann.  Cas.  667,  and  note. 

In  view  of  this  rule  I  think  the  sounds 
view  is  that  held  by  the  authorities  referred 
to  in  tbe  majority  opinlim  which  bold  the 
contrary  view  ta  that  readied  by  the  court, 
since  there  Is  no  apparent  reason  why  a 
Uqoor  dealer  should  be  put  in  a  dlffwent 
classt  with  refarence  to  the  rl^t  to  recover 
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back  lloenae  few  pftld  by  tiimr  turn  that  of 
any  other  Uoenne  who  asks  for  a  r^nd  of 
license  tern  Ttdoatarlly  iiold  tty  him. 


COMMBROIAI*  BANK  OF  OOALA.  v.  FIRST 

NAT.  BANK  OF  GAINESYILLB. 
(Supreme  Ooart  of  E^orida.     May  &.  1918. 
On  Behearing,  Jnly  26»  1918.) 

(Syllmltut  t«  t»«  CowrtJ 

1.  EqiTiTT  «s»39(D  —  JuBisDionoH  or  Axi. 
Mattebs  Fsesentrd. 

Where  a  court  of  equity  takes  Jairlsdictioa 
of  a  cause  for  one  purpose  it  will  moceed  with 
the  detenninatioo  of  all  the  matten  pnqwriy 
ivesented. 

(AddMonai  Syllabut  Iv  StUforial  Btaif.) 

2,  Egtmr  «=>39<4)— JuwaDicnoN— Detbbmi- 
NATion  OF  All  Mattebs  PBKSEnTKD. 

On^a  bill  in  chancery  to  foreclose  k  mort- 
gage brought  against  the  mortgagor,  a  prior 
mortgagee,  its  assignee,  and  otherB  to  determine 
the  amount  of  the  senior  mortgage,  and  to  re- 
dean  and  for  an  aooounting  of  moneyB  paid  on 
the  prior  mortgage  or  for  a  decree  canceling  sudi 
prior  mortgage  or  for  a  sale  free  of  an;  lien 
of  Buch  prior  mortgage,  with  answer  and  cross- 
bill b;  the  assignee  of  the  prior  mortgage  for  an 
accounting,  a  conditional  deficiMiCT  decree 
against  its  assignor,  which  had  tranflf«Ted  the 
mortgage  after  maturity  of  the  note  and  had 
ind<»sed  the  note  without  recourse  the  court 
ot  eguitj  had  jurisdiction  to  hear  and  determine 
the  rights  of  the  asaignee,  and,  if  the  facts  war- 
ranted it,  to  decree  in  ita  faTor  against  its  aa- 
aignw. 

Appeal  from  Olrcuit  Court,  Marlon  CJoun- 
ty ;  W.  S.  BullodE,  Jodge. 

BUI  In  diancray  to  f  oredoae  a  nMHrt^age 
by  the  Chrsmi  Naval  Stores  Oompany 
against  Sta<ftoy  &  Tiller  Company,  the  Com- 
merdal  Bank  of  Ocala,  the  Fiiat  National 
Bank  of  OainesrlUe.  and  otta^  with  an- 
swer and  cross-Ull  the  First  Natl<mal 
Bank  of  GalQesrllle  to  forectose  Its  mort- 
gage, making  the  complainant  In  the  original 
nit  and  all  the  defendants  therein  defend- 
ants In  the  cross-bUl.  From  an  Interlocutory 
orAer  overruling  a  d«nnrrer  to  the  cross-bill 
the  Commwdal  Bank  of  Ocala  aM>eaIs.  Or- 
der affirmed. 

H.  M.  Hampton  and  T.  S.  Trantham,  both 
of  Ocala,  for  appellant.  Hamptwi  ft  Hamp- 
ton, of  Gainesville,  for  appellee. 

WEST,  J.  The  Oarson  Naval  Stores  Oom- 
pany, a  corporation,  filed  Its  Mil  In  chancery 
In  the  circuit  court  of  Marion  county  to  fore- 
close a  mortgage  made  to  It  upon  certain 
land  located  in  said  county  and  upon  certain 
other  property  therein  described,  nie  de- 
fendants In  the  suit  were  Stuckey  &  Tiller 
Gwnpany,  a  corporation,  the  maker  of  the 
mortgage;  the  Commercial  Bank  of  Ocala,  a 
corporation,  to  whl<^  bank  a  mortgage  up<Hi 
a  portion  of  the  same  land)  antedating  the 
mortgage  sought  to  be  foreclosed,  had  been 
given;  the  First  National  Bank  ot  Oalnes* 
vUle,  a  corpcwatloD,  to  vAich  bank  the  latter 


mortgage,  togettier  wltb  the  note  ertdoMlng 
the  Indebtedness  which  it  had  beu  given  to 
secure  had,  prior  to  the  Institirilon  of  the 
anlt  beoi  duly  aoiAgned  and  transferred; 
M.  O.  Davis  and  T.  a  Matthews,  hidlvld- 
ually  and  as  a  copartnership  nnd«r  the 
Arm  name  of  Davis  &  Matthews,  who  were 
the  snocessors  of  the  Soothem  Pine  Lum- 
ber CSonq^y,  a  cotporatliNa,  bankrupt,  to  a 
contract  between  it  and  Stuckey  ft  Tiller 
Company,  under  whlcb  certain  timber  was 
to  be  cut  and  removed  from  the  land  covered 
by  both  mortgages  a^  the  ^ooMds  th«eof, 
at  a  stated  prloet  iqwUed  to  the  indebtedness 
due  uptn  the  mortgage  made  to  the  Ocala 
Bank. 

The  bill  contained  aUegatlwis  showing 
that  thrae  was  uncertainty  ^tmat  the  amount 
doe  np<»i  the  senior  morf^iage,  eq^cssed  a 
desire  to  redeem  said  mortgage,  and  oftered 
to  pay  to  the  holder  and  owner  thereof  such 
amount  as  the  court  should  find  upon  an  ao- 
oounting to  be  due  thereon,  and  contains  also 
a  prayer  that: 

"Hie  defendants  Stacker  ft  Tiller  Gomranj, 
the  Commercial  Bank  ol  Ocala,  and  the  First 
National  Bank  of  Gainesville,  and  Davis  and 
Matthews  be  required  to  account  to  your  orator 
for  the  sums  paid  on  the  mortgage  indebtedness 
of  Stnckey  ft  Tiller  OcHnpany  to  the  said  the 
Commercial  Bank  of  Ocala,  afterwards  assigned 
to  the  First  National  Bank  of  Gainesville,  Fla., 
and  that  an  account  be  taken  under  the  direc- 
tioa  of  this  oonrt  of  tiie  amount  dae  on  said 
mortgage  indebtedness  to  the  said  tlie  (>mnier- 
cial  Bank  of  Ocala,  or  the  Eirst  National  Bank 
of  Galnesrille,  Ela. ;  that  in  the  event  it  be 
found  that  no  sum  is  due  («  said  morteage,  the 
defendant  the  First  National  Bank  of  Gaines- 
ville, Fisu  or  any  person  dalming  by,  through, 
or  under  it,  be  required  to  cancel  said  mortgage 
of  record,  and  in  case  of  their  failure  stf  to  do 
that  the  decree  of  this  court  stand  as  cancella- 
tion and  satlsfeotion  thereof ;  that,  in  the  event 
any  sum  be  found  to  be  due  by  the  Stuckey  ft 
Tiller  Company  on  said  mortgage  indebtedness 
BO  given  to  the  Commercial  Bank  of  Ocala,  yonr 
orator  be  permitted  to  pay  sudi  sums  of  money 
into  the  court,  or  the  lawful  owner  of  such  mort- 
gage Ind^teaness,  and  that  the  property  de- 
scril>ed  in  your  orator's  mortgage  be  sold  free 
of  any  hen  tberetxi,  by  reason  w  the  existence 
sudi  mortgage  as  made  by  the  Commercial 
Bank  ot  Ocala  and  assigned  to  the  First  Na- 
tl<mal  Bank  of  Gainesville,  Vltu** 

The  defendant  the  First  National  Bank  of 
Gainesville  answered,  averring,  among  other 
things,  that  it  was  the  owner  of  the  note  and 
mortgage  originally  made  by  Stuckey  ft  Til- 
ler Company  to  the  Commercial  Bank  of 
Ocala;  that  It  purchased  this  note  and 
mortgage,  paying  therefor  the  sum  of  $6,- 
88S.37,  as  shown  upon  the  face  of  the  as- 
signment of  the  mortgage,  and  by  a  state- 
ment furolsbed  by  the  Ocala  Bank  to  tUa 
defendant.  It  denied  that  said  Indebtedness 
had  been  paid  oflC,  and  averred  that  the 
amount  of  the  balance  due  thereon  la  $5^- 
886.76. 

The  Commercial  Bank  of  Ocala  answered, 
averring,  among  other  tbings,  that  at  the 
time  of  the  assignment  and  transfer  by  It 
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to  the  OalnesvUle  Bank  of  tbe  mU  note  and 
mortgage  there  was  due  thereon  the  sum  of 
(3,989.03,  and  that  tbla  nun  la  the  amount 
paid  to  it  the  OainesTiUe  Bank  tor  this 
note  and  mortgage.  It  denied  that  said 
Indebtedness  had  beea  paid  <rfl  at  the  time 
<tf  dald  transfn.  and  avened  fliat  there 
was  not  at  that  time  due  thereon  exceeding 
tb»  amount  recelred  tbentat. 

At  the  time  (tf  filing  Its  answer  the  Oalnes- 
TlUe  Bank  also  filed  Its  croes-UIl  to  ft»e> 
dose  Its  mmrtgag^  making  the  complainant 
In  the  DTiglDal  snlt  and  all  the  defuidants 
tharehi  defendants  In  the  cross-blU. 

In  thii  eross-WI  the  various  allegations  of 
the  original  bill  were  set  oat,  and  the  pur- 
chase assignment  to  It,  and  ownerahip  by  it 
of  the  note  and  mortgage  made  to  the  Ocala 
Bank  is  alleged. 

It  Is  further  alleged  as  follows: 

"That  at  the  time  aod  date  of  the  pordiase 
of  said  lodebtedaen  and  of  the  said  mortgage 
secaring  the  same  07  your  orator,  the  defendant 
the  Cwnroercial  Bank  of  Ocala  by  its  proper  offi- 
cers represented  to  this  complainant  that  there 
was  then  due  and  owing  by  the  defendant  Btui^- 
ey  &  Tiller  Company  on  the  said  note  and  mort< 
mee  then  hdd  by  the  Commercial  Bank  of 
Ocala,  as  aforesaid,  the  sum  of  96.8S8.S7 ;  and 
the  consideration  named  in  the  assignment  of  the 
mort^ige  was  and  is  the  true  connderatioa  paid 
hf  this  complainant  in  cross-bill  to  the  said  the 
Commercial  Bank  of  Ocala  for  the  said  note 
and  mortgage.  That  this  complainant  having 
paid  this  amount  of  money-  in  good  faith  to  the 
Commercial  Bank  of  Ocala  for  the  said  cote  and 
mortgage,  it  is  entitled  to  collect  the  full  amount 
tbareof  with  interest  thereon,  in  the  enfMcement 
of  the  said  note  and  mortgage  against  the  said 
Stackey  &  Tiller  Company  and  the  oth^r  de- 
fendants in  this  suit  whose  interests  are  affected 
thereby.  That  it  any  other  payments  were  made 
on  the  said  note  by  the  said  Stuckey  &  Tiller 
C<»npany,  or  bgr  any  one  for  the  Stu(A^  &  Tiller 
Company,  so  that  uie  note  wonld  be  reduced  be- 
low the  amount  paid  by  this  complainant  to 
the  Commercial  Bank  of  Ocala  for  the  said  note 
and  mortgage,  such  payments  were  made  with- 
out the  knowledge  of  this  complainant ;  and  tiie 
said  the  Commercial  Bank  of  Ocala,  if  It  la 
shown  that  there  were  any  payments  made 
and  not  credited  thereon,  would  be  liable  to 
this  complainant  for  such  amount  or  amounts  as 
may  be  shown  to  have  been  [>aid  and  not  prop- 
erly credited  thereon.  That  this  complainant 
examined  the  note  and  the  mortgage  and  made 
careful  inquiry,  and  was  assored  by  the  offl- 
oals  of  the  Commercial  Bank  of  Ocala  that  no 
paymrats  had  been  made,  and  that  there  was 
then  dne  and  owin^  by  the  Studkey  A  Tiller 
Company  to  the  said  toe  CMnmerdal  Bank  of 
Ocala  tm  the  said  note  and  mortgage  the  ftdl 
Bura  of  S6,88837. 

"IV.  Tour  orator  further  showeth  uito  your 
bcmor  that  to  fortber  secure  your  oratw  in  the 
payment  of  the  said  note  and  mortgage  whidi 
were  given  by  Stut^ey  &  Tiller  Cwi^any  to  the 
Commercial  Bank  of  Ocala,  and  indoreed  and 
assigned  to  your  orator,  there  was  a  further  as- 
signment or  agreement  entered  into  by  which 
yoor  orator  was  to  collect  all  moneys  due,  or  to 
become  due.  apcm  said  contract  between  Stackey 
&  Tiller  Company  and  the  said  D.  W.  Tompkins, 
as  trustee,  whidi  Is  redted  in  the  OTiginal  bill  of 
Carson  Naval  Stores  Company ;  and  thereafter 
this  C(Hn;dalnant  did  receive  a  small  amount  of 
payments  on  the  said  contract  for  timber  cut  by 
R^tx  and  by  Tompkins,  as  shown  by  the  state- 
ment attadied  hereto,  made  a  part  of  this  cross- 
bill, marked  'Exhibit  No.  2,'  which  is  prayed  to 
be  xcfemd  to  as  msy  be  nBeamary  or  desLced. 


That  in  accordance  with  the  said  statement  there 
was  doe  and  owing  to  your  orator,  on  the  14tjt 
ot  January,  1816,  the  sum  of  (53^6.76  tm  the 
note  and  mortgage  given  by  Stuckey  &  Tiller  ■ 
Company  to  the  Commercial  Bank  of  Ocala, 
and  indorsed  by  the  Ccvnmercial  Bank  of  Ocala 
to  your  oratior--thia  being  the  true  amount  now 
dne.  together  with  Interest  thereon  since  the 
14th  of  January,  1016.  That  yonr  orator  has 
not  received  any  amounts  upon  the  said  note, 
or  that  Bboold  tie  credited  upon  the  said  note, 
•xcept  as  shown  by  this  statement  appended  as 
'Exhibit  No.  2.' " 

The  cross-bill  contains  the  following 
prayer :  • 

"That  in  the  event  it  should  be  found  tbat 
the  defendant  the  Commerdal  Bank  of  Ocala 
has  collected  anr  sum  or  sums  of  mc«ey  from 
the  Stuckey  &  Tiller  Company,  or  from  Davis 
&  Matthews,  or  from  any  other  person  at  per- 
sons, that  should. be  appbed  upon  the  note  sued 
upon  herein,  and,  if  the  court  should  decree  that 
the  same  should  be  credited  upon  the  note  sued 
upon  hwoD,  then  and  in  that  case  that  your 
orator  may  have  a  d^dency  decree  for  such 
amount  or  amounts  against  the  defendant  the 
Conunerdal  Bank  of  Ocala." 

It  is  conceded  that  the  Ocala  Bank  in 
transferring  the  note  and  mortgage  sold  and 
assigned  to  the  Oalneerllle  Bank  indorsed 
the  note  wlthont  recourse,  and  that  the  trans- 
fer occurred  after  the  maturity  of  the  note. 

The  cross-bill  was  demurred  to  on  various 
grounds.  Upon  a  hearing  on  this  demorrar 
before  the  <duuicellor  it  was  overruled,  an 
appeal  was  taken  to  this  court,  and  the  case 
i&  here  for  a  review  of  this  interlocutory  or- 
der. 

[1, 2]  The  question  submitted  and  argued 
la  whether  or  not  this  record  presoits  such 
a  ^tuutlon  as  to  give  to  a  court  of  equity 
jurisdiction  to  hear  and  determine.  In  this 
suit;  the  rl^t  of  the  cross-complainant  to 
have  ita  dlaira  against  the  Ocala  Bank,  which 
Is  a  daftmdant  in  both  fhe  original  bill  and 
the  cross-btU,  adjudicated,  and  in  tb&  event 
the  chancellor  should  find  in  its  favor  tliere- 
on,  a  decree  In  Its  favor  against  the  Ocala 
Bank  In  accordance  with  Its  prayw  as  hoeln 
above  recited. 

The  theOTy  of  the  appellee,  fhe  cross^comr 
plalnant  below,  is  that,  although  Uie  note 
which  is  tlK  basia  ot  ite  daim  was  indorsed 
and  transferred  to  it  by  the  appellant  with- 
out recourse,  still  the  appellant  therein  war- 
ranted (1)  tbat  the  note  was  genuine  and  in 
ail  reepechi  what  it  purported  to  he;  that 
it  had  good  title  to  the  note ;  and  (S)  that  It 
had  no  knowledge  of  any  fact  whl^  would 
Impair  the  validity  of  the  note  or  reaAer  it 
of  no  value  (General  Statutes  of  Florida, 
§{  2972,  299tl)>  and  tbat  therefore,  since  It 
now  i^peera  from  the  allegatlmis  of  tbm 
cross-MlI  and  the  admisrions  of  the  deranrrer 
thereto  that  the  appell^t  had,  prim-  to  the 
transfer  of  the  not^  otdlected  moneys  In  part 
payment  thereof  but  had  not  credited  all 
such  payments  on  the  note,  and  In  thereafter 
transf^ring  it  to  the  appellee  collected  more 
than  was  dne  Onenoa,  in  this  -litigation, 
whldi  had  for  one  (tf  ito  objects  the  paymoit 
and  redonption  of  this  note  and  mortgage 
DOW  owned  br  the  an^^Iee^  It  sbould,  In  ao- 
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ctwdanee  wlUi  the  prayer  of  Ita  cross-bill,  be 
given  a  decree  against  the  appellant  for  the 
amooDt  of  the  payments  made  to  the  appe- 
lant which  sEbuld  have  been,  bnt  In  fact  were 
not,  credited  on  sudi  Indebtedneas  prior  to 
the  date  of  the  tranaffer  of  the  note  and  mort- 
gage. 

The  reply  of  the  appellant  Is  that  appellee's 
claim  against  It  Is  not  germane  to  the  matters 
set  np  In  the  original  blU,  and  that  therefore 
such  claim  cannot  be  heard  and  determined 

in  this  suit 

This  view  we  "think  is  nntenatle.  By  the 
original  suit  It  Is  proposed  to  redeem  and  pay 
to  the  complainant  In  the  cross-bill  the 
amonnt  due  upon  the  note  and  mortgage 
owned  by  It  wWch  Is  a  superior  lien  to  the 
mortgage  being  foreclosed,  -such  amount  to 
be  ascertained  upon  an  accounting  by  the 
maker  ot  such  taote  and  mortgage,  the  mort- 
gagee who  Is  the  appellant  herein  and  the 
present  owner  of  the  note  amd  moi^age,  the 
appellee,  all  of  whom  are  n>ade  defendants  In 
sudi  suit.  The  legal  effect  of  appellee's  con- 
tention is  to  say  that  If  the  note  and  mortgage 
which  it  owns  is  to  be  redeemed  and  cancel- 
ed, it  (the  appellee)  should  be  protected  by  the 
decree  of  the  court,  and  that  If  It  should  be 
found  upon  the  accounting  prayed  for  In  both 
the  original  bill  and  the  cross-bill  that  the  ap- 
pellant herein,  who  Is  a  defendant  In  the  orig- 
inal suit  and  against  whom  an  accounting 
Is  prayed,  has  received  moneys  which  wete 
Intended  as  payments  upon  such  Indebted- 
ness, and  should  have  been  credited  thereon, 
but  were  not  so  credited,  the  appellee  should 
have  a  decree  against  him  for  the  amount  so 
received. 

The  rule  applicable  and  c<mtrolIlng  in  such 
cases  is  expressed  in  10  R.  CL  L.  370,  as  fol- 
lows: 

"For  the  pnnKMe  of  avoiding  more  than  one 
suit,  and  in  order  that  a  full,  complete,  effectu- 
al, and  final  decree  adjasting  the  rights  and  eq- 
uities <^  all  parties  in  interest  may  be  enter^ 
and  enfOTced,  a  court  of  equity,  once  hanng 
assumed  jurisdiction  of  a  cause  on  any  equitable 
ground,  will  reach  out  and  draw  Into  its  con- 
sideration and  det»ininati<m  the  entire  subject- 
matter,  brinjing  before  it  all  the  parties  inter- 
ested therein,  and  will  retain  such  jurisdiction 
until  all  matters  involved  in  the  litigation  be- 
tween the  iiartics  or  growing  out  of  and  ccmnect- 
ed  with  the  subject-matter  of  the  suit  are  final- 
ly disposed  of,  evMi  though  it  is  thereby  re- 
quired to  pass  on  strictly  legal  questions — 
questions  which  otherwise  would  be  triable  in 
a  court  of  law — or  to  grant  legal  remedies." 

See,  also,  1  P<Hneroy's  Equity  Jurispm- 
dence  (3d  Ed.)  1 181 ;  Wiggins  v.  WUlIams,  36 
m&.  637,  18  South.  859,  30  U  B.  A.  754 ;  Tay- 
lor V.  Florida  East  Coast  B.  Co.,  54  Fla.  635, 
45  South.  574,  16  L.  B.  A.  (N.  S.)  3OT,  127 
Am.  St  Bep.  155,  14  Ann.  Cas.  472. 

This  case  is  well  within  this  rule  Th6 
cross-bin  demurred  to  was  for  the  fore- 
closure of  the  mortgage  of  iv>pellee,  and,  In 
addition  to  the  prayer  for  relief  hereinabove 
set  out,  contains  a  prayer  for  an  accounting, 
for  a  sale  o£  the  property  described  in  the  | 
mortgage  upon  a  default  In  the  payment  of ' 


the  amount  of  tbe  final  decree  rendered  in 
said  suit,  and  for  general  r^et  The  bill ' 
undoubtedly  stated  a  cause  of  action  cognl< 
zable  in  a  coort  oC  equity,  and  there  wai 
therefore  no  erzw  in  orermUng  the  demnmc 
thereta 

The  order  appealed  firom  Is  afflrmed! 

BROWNE,  O.  J.,  and  TATLOB,  WHIT- 
FIELD, and  QUUS,  JJ.,  concur. 

On  Rehearing. 

WEST,  J.  Upon  an  application  for  a  re- 
hearing we  are  asked  to  decide  the  question 
of  whether  the  appellee  may  successfully 
maintain  this  milt  If  It  should  appear  that 
the  transactira  set  ont  Is  a  propw  basis  for 
an  action  atlaw  for  deceit  against  f^ipeUant 

The  dlfflcDlty  wltb  Hils  reqnest  Is  that  we 
are  limited  In  a  oonsldeTatton  of  the  case 
to  taw  qnestiona  presented  1^  the  record,  and 
the  cross-bill  demurred  to  does  not  seem  to 
bare  hem  drawn  on  tbMt  tlieory.  It  is  true 
tbat  It  alleges  that  the  appellant  rcoresented 
to  the  appdlee  that  there  was  doe  a  certain 
stated  snm,  less  t^an  the  original  amoont, 
upon  the  note  sued  on  at  the  time  of  its  par- 
chase  by  apptilee,  bnt  it  Is  also  alleged,  as 
quoted  In  the  <q;>lnlon: 

"That  if  any  other  payments  were  made  on  the 
said  note  by  the  said  Stuckey  &  Tiller  Company, 
or  by  any  one  for  the  Stuckey  &  Tiller  Com- 
pany, BO  that  the  note  woold  be  reduced  below 
the  amount  paid  by  this  complainant  to  the  Com- 
mercial Bank  of  Ocala  for  the  said  note  and 
mortgage,  such  payments  were  made  without  tbe 
knowledge  of  this  com^ainant;  and  the  said 
the  Commercial  Bank  of  Ocala,  if  it  is  shown 
that  there  was  any  payments  made  and  not 
credited  thereon,  would  be  liaUe  to  this  com- 
plainant for  suoi  amount  or  amounts  as  may 
be  shown  to  have  beat  paid  and  not  prc^)eriy 
credited  thereon." 

Hiere  is  a  prayer  that,  In  event  It  sihould 
be  found  that  appellant  has  collected  moneys 
which  should  be  applied  on  the  note,  and 
which  the  court  holds  should  be  credited 
thereon,  appellee  should  have  a  defldoicy 
decree  against  appellant  therefor. 

The  (pinion  holds  that: 

"The  legal  effect  of  aj^iellee^s  contention  is 
to  say  that,  if  the  note  and  mortgage  which  it 
owns  la  to  be  redeemed  and  canceled  It  (the 
appellee)  should  be  protected  by  the  decree 
of  the  court,  and  that,  if  it  shonld  be  found 
opon  the  accounting  prayed  tor  in  both  the  orig- 
inal bill  and  the  cross-bill  that  the  appellant 
herein,  who  is  a  defendant  in  the  ori^al  suit, 
and  against  whom  an  accounting  is  prayed, 
has  received  mcmeys  whidi  were  int^ded  as 
payments  upon  such  indebtedness,  and  should 
have  been  credited  thereon,  but  were  not  ao  CTcd- 
ited,  the  appellee  should  have  a  decree  against 
it  for  the  amount  so  received." 

The  gu^tlon  presented  is  whether  or  not 
the  cross-bill  Is  good  as  against  the  demurrer. 
The  circuit  judge  overruled  the  demorrer, 
reciting  in  his  order  that  aK>ellant  should 
have  "an  opiwrtimlty  to  defend  Its^  against 
the  allegation  tbat  it  committed  a  fraud  In 
representing  that  a  certain  suln  was  the  true 
amount  due  on  the  note  when  a  less  sum  was 
actually  du^  and  that  It  had  not  credited  the 
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fall  amounts  paid  on  tbe  timber  cootnct  on 
tbe  note  ftt  the  time  It  negotiated  Iti  to  tbe 
oampialnant  In  the  croeMiUli"  bat  we  do  not 
noderatand  this  to  mean  that  he  Intended  to 
bold  that  on  this  branch  of  the  case  the  bill 
contained  allegations  essential  to  the  «tat» 
ment  of  an  action  of  decrtt,  and  that  the  salt 
coald  be  maintained  against  appellant  on  that 
tbeoiy. 

The  question  which  the  couA  la  aafced  Iv 
the  petition  for  rehearing  to  consider  la  not 
presented  hj  the  record. 

Rehearing  denied. 


WOIiPB  T.  STATB. 
(Sapreme  Oonrt  of  Florida.   Aug.  2,  1916.) 

(SvUahiu  hv  the  Court.) 

Banks  akd  Bankhco  4^21— Isbuahois  of 
Check— iKsumciENT  Dsfosit. 
Chapter  7263,  Acta  of  1917,  provides  In  ef- 
fect that  whoever  giveB,  makes,  or  issncB  to  an- 
other  KDj  draft,  order,  or  check  in  parment  for 
propertj,  the  title  ot  poicwion  ot  wnieh  shall 
bare  beoi  transferred  upon  faitb  of  myment 
of  sach  draft,  order,  or  check,  and  shaU  not  at 
the  time  of  sivin]:.  making,  issuing,  or  preseqta- 
tion  of  such  draft,  order,  or  check  have  suffi- 
cient money  on  deposit  with  the  drawee  to  par 
said  draft,  wder,  or  check,  and  does  not  make 
restitiitioa  as  stated  in  tbe  act,  shall  be  deemed 
gnilty  of  a  felony.  Such  statute  is  not  violated 
whoi  at  the  time  of  issuing  and  presentation 
of  a  dieek  the  drawer  has  to  bis  i^edit  in  due 
coarse  as  a  depositor  with  the  drawee  bank  suffi- 
deot  money  to  pa;  the  check,  even  though  bv 
arrangement  with  Uie  bank  presenting  the  che(» 
for  payment  in  the  forenoon  the  drawee  bank 
had  until  4  p.  m.  to  adjust  payment  <>y  dear- 
■nce^  and  prior  to  4  p.  m,  and  before  actual 
payment  of  the  check,  upon  telegraphic  advices 
that  a  draft  given  to  the  drawee  bank  by  the 
drawer  of  tbe  check  had  been  dishonored,  the 
amonnt  of  tlie  draft  was  eharged  to  tlte  drawer, 
ther^y  making  his  deposit  insufficient  to  pay 
the  dieA  / 

Error  to  CrimlDal  Court  of  Record,  Dade 
Coonty ;  James  T.  Sanders,  Judge. 

Osborn  Wolfe  waa  convicted  of  obtaining 
auoey  undor  faUfe  preteaju%  and  brings 
error.  Berersed. 

GroTW  G.  McClnre,  of  Hlaml,  and  B.  P. 
Uartln.  of  Ocala.  for  plaintiff  In  error.  Van 
C.  Swearingen,  Atty.<3«i.,  and  G.  O.  Andrewa^ 
Asst.  Atty.  Gva^t  for  the  SUte 

WHITFIELD,  J.  Tills  writ  of  ertor  was 
taken  to  a  jodgment  of  conviction  on  a 
charge  that  Osborn  Wolfe  did  give,  make, 
and  issue  to  named  payees  a  certain  bank 
check  in  his  own  behalf  in  payment  for  a 
carioad  of  grapefruit,  the  title  to  which 
grapefruit  was  then  and  there  tranafured 
to  W<^e  upon  fttlth  of  payment  of  said 
check,  "and  the  said  Osborn  Wolfe  did  not 
at  tbe  time  of  presentatloa  of  said  bank 
check  have  snfladent  mcmey  on  deposit  with 
*  *  *  the  bank  upon  whldi  said  bank 
check  was  drawn  •  •  *  to  pay  said  bank 
ebecfe,  and  the  said  Osborn  Wolfe  did  not 


within  24  hoars  after  written  notice  of  the 
presentation  and^  nonpayment  *  *  *  o£ 
said  bank  check,  make  full  and  ccmplete  res- 
Utution,"  etc 

The  statute  under  whldi  tbe  Information 
was  died  Is  as  follows: 

"Chapter  7263.    (No.  6). 

"An  act  to  prohibit  the  issuing  by  any  one  of 
(diecks  or  orders  upon  banks  or  other  persMis, 
when  the  makers  of  such  orders  or  checks 
have  not  8Uffici«it  funds  on  deposit  with  the 
drawee  to  pay  racb  order,  to  prescribe  a  role 
of  evidence  tbereiiit  and  to  pmide  pnubdi- 
meat  therefor. 
"Be  it  enacted  by  the  Legislature  of  the  state 

of  Florida: 

"SectiMi  1.  Whoever  gives,  makes  or  issoes  to 
another  any  draft,  -order  or  cheek,  either  in  bis 
own  behalf  or  as  agent  for  any  person  or  per- 
son a,  firm  or  corporation  in  payment  for  goods 
or  cnattela,  lands  or  tenements,  or  other  tninn 
of  value,  the  title  or  possession  of  which  shsD 
bare  been  transferred  upon  faith  of  pumoit  or 
such  draft  order  or  check,  and  sbaU  not  at 
the  time  of  giving,  making,  issuing  or  pres^ta- 
tlon  of  suclr  draft,  order  or  check  hsve  suffi- 
cient money  on  deposit  with  such  bank,  or 
banking  house,  person,  firm  or  corporation  to 
pay  said  draft,  order  or  dieek  by  tbe  bonk, 
twtnking  house,  person,  firm  or  corporation 
drawn  upon,  shall  not  within  twenty-four  hours 
aftw  written  notice  of  the  presentation  to  and 
nonpayment  by  such  bank,  banking  house,  per- 
son, firm  or  corporatimi  w  sudi  draft,  order  or 
check,  make  full  and  complete  restitution  by 
returning  the  consideration  received  for  sncn 
draft,  order  or  check  to  the  person  or  persona 
in  whose  favor  each  draft,  order  or  check  waa 
made  iwyable,  provided  the  same  shall  not  have 
been  transferred  by  the  payee  or  by  paying  tbe 
amount  of  the  same  to  toe  payee  or  the  lawful 
holder  thereof  if  the  same  shall  have  been  traiM- 
ferred*  shall  be  deemed  guiltf  of  a  fel<my,  and 
upon  conviction  shall  be  punished  by  imprison- 
ment in  the  State  prison  tor  s  period  not  great- 
er than  one  year,  or  by  fine  not  exoeeding  one 
thousand  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

"Sec.  2.  He  introduction  of  such  unpaid 
draft,  dieck  or  order,  with  the  supplementary 
oath  of  the  payee  or  drawee,  or  his  agent,  that 
such  draft,  check  or  order  was  presented  for 
paymoit  or  entered  for  collection,  and  that  the 
same  was  returned  unpaid,  shall  be  deemed 
prima  fade  evidence  of  insufficient  funds  for 
the  payment  thereof,  and  a  receipt  from  the  rec- 
istry  department  of  an^  United  States  post  of- 
fice shall  be  deemed  prima  facie  evidence  of  the 
actual  delivery  of  notice  as  provided  in  this  act. 

"Sec.  8.  All  laws  or  parts  of  laws  in  conflict 
with  this  act  are  hereby  repealed. 

"Approved  May  21,  1917.*' 

It  appears  that  the  defendant,  Wolf^  de- 
posited with  the  drawee  bank  a  draft  cm  a 
party  In  Phlladelpbla  sufficient  to  cover  the 
check  in  omtroversy,  and  that  the  amount  ot 
the  draft  was  credited  to  Wolfe;  that  sub- 
sequently he  delivered  to  the  payees  a  check 
on  the  bank  for  a  carload  of  grapefruit; 
that,  at  the  time  the  chedc  waa  delivered  to 
the  payees,  the  defendant,  Wolfe,  had  in  the 
drawee  bank  suffirient  funds  to  pay  the 
check ;  that  the  check  In  question  drawn  on 
the  Fidelity  Bank  &  Trust  Company  of 
Miami,  Fla.,  was  delivered  to  the  payee  in 
that  dty  on  Saturday  morning,  November 
10,  1917;  that  the  check  was  on  tbe  same 
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dmy  Indorsed  and  deported  In  the  Bank  ot 
Bay  Blscayne  of  tliat  dty;  that  on  the  fol- 
lowing Monday  the  check  was  presented  to 
the  drawee  bank  by  the  bank  In  which  It  was 
deposited  by  the  payee,  and  by  ftrrangeanent 
between  tlie  tianks  the  payee  bank  had  until 
4  p.  m.  to  pay  the  check  through  clearance 
processes;  that  at  the  time  of  presentation 
Wolfe  had  to  his  credit  in  the  drawee  bank  a 
suffid^t  amount  to  pay  the  check,  bat  about 
2:40  p.  m.  ot  the  day  on  which  the  check  was 
presented  to  the  drawee  bank  that  bank  re- 
ceived tel^raphic  advice  that  payment  of  the 
Philadelphia  draft  dep«8lted  by  the  defend- 
ant with  the  drawee  bank  had  been  refused, 
and  the  check  drawn  by  the  defaidant  was 
returned  to  the  bank  In  which  It  had  been 
deposited  by  the  payee  thereof. 

The  statute  makes  It  a  crime  to  issue  to 
another  a  check  in  payment  for  anything  of 
valne^  the  title  or  possession  of  which  shall 
have  been  transferred  upon  faith  of  payment 
of  such  check,  when  the  drawer  )ia»  not  "at 
the  time  of  giving,  making,  Issuing  or  proa- 
entaticm"  of  such  dieck  "sufficient  money  on 
depotdt  with"  the  drawee  to  pay  such  dieck, 
and  the  party  who  gives,  makes,  or  issues  the 
Cbedc  "shall  not  within  twenty-four  hours 
after  written  notice  of  the  presentatUm"  and 
nonpayment  of  ttw  tSiedk.  "make  foil  and 
complete  restitution,"  etc.  The  iitformatlDn 
charges  that  the  defendant  "did  not  at  the 
time  of  xnvsentatlon  of  said  bank  ohed:  have 
snffldent  money  on  deposit  with  the"  payee 
bank  "to  pay  said  bank  check."  This  mate- 
rial allegation  is  not  provoi;  but,  on  the 
contrary,  It  appears  without  controversy 
that,  when  the  check  was  presented  for  pay- 
ment on  the  morning  of  November  12th,  the 
defendant  did  have  suffldwt  mmiey  on  de- 
posit with  the  drawee  bank  to  pay  the  diedc, 
and  that  It  would  have  been  paid  but  for  the 
arrangemente  between  the  bank  that  present- 
ed the  dieck  and  the  drawee  bank  that  clear- 
ance adjustmrafa  could  be  made  at  any  time 
before  4  p.  m.  of  the  day.  B^re  the  clear- 
ance for  the  day  was  consummated,  the 
drawee  bank  at  2:49  p.  m.  received  tele- 
graphic notice  that  paymmt  of  the  draft 
drawn  by  the  defendant  on  PhUadtiiAiia  a 
few  days  before  had  been  refused,  and  the 
check  was  not  paid  in  the  dearance  of  the 
day,  but  was  returned  to  the  bank  In  which 
It  was  d^tosited  by  the  payees.  It  does  not 
appear  that  the  defendant  had  reason  to 
believe  when  he  delivered  the  check  that  it 
would  not  be  paid  In  due  course;  On  the  con- 
trary, it*  appears  that  from  November  9th  to 
2:49  p.  m.  of  the  12th  the  defendant  had 
suCBdent  money  on  deposit  with  the  drawee 
bank  to  pay  the  check,  and  the  bank  officer 
testified  that  payment  of  the  check  would 
have  bera  made  if  demanded  between  Novem- 
ber 9th  and  2:49  p.  pi.  of  the  12tb,  and  that 
other  drafts  deported  by  the  defendant  had 
been  paid.  Whatever  may  be  the  legal  rights 
ot  the  parties  to  the  transaction,  the  erldmce 


does  not  show  that  llie  defendant  baa  vtotatp 
ed  the  quoted  statute. 

In  diarglng  the  Jury  the  court  errtmeoualy 
quoted  the  aeCMid  section  of  the  statute  as 
omtalning  the  word  **aTBllaW  bsAore  ths 
word  •'funds." 

Judgment  rerrersed. 

BBOWNID,  a  X,  and  TATLQR,  BUdSk 
and  WB8T,  J^.,  ooncor. 


DATIS  «t  aL  r.  STATR 
(Supreme  Oourt      Florida.    Aug.  6,  1918.) 

Error  to  CSrcuIt  Court,  S^lnole  County; 
James  W.  Pertdns,  Judge. 

Reuben  Davis  and  Kachel  Smith  were  ctHivict- 
ed  of  murder  in  the  first  decree.  Beversed  for 
new  trial. 

George  A.  De  Cottes,  of  Sanford,  for  plain- 
tiflfe  in  emnr.  Tan  OL  Swenringen,  Atty.  Gen., 
tor  the  State. 

PER  CURIAM.  PlaintiffB  in  error  were  con- 
victed <rf  murder  In  the  first  degree,  with  a  rec- 
ommmdatlKi  to  the  mercy  of  the  court,  and 
under  the  statute  sraiteneed  to  life  imprison* 
ment  Sections  3205,  3994.  Qen.  Stata.  1906, 
Compiled  Laws  1914. 

The  evidence  of  the  identity  of  the  plaintiff 
In  error  as  being  the  guilty  parties  is  mich  that 
it  is  considered  Just  and  right  that  a  new  trial 
should  be  mnted.  Piatt  v.  State,  65  £la.  253. 
61  South.  902;  Nims  v.  State,  70  Fla.  fiSO,  70 
South.  66& 

Beversed  for  a  new  trial.  An  concnr. 


GRAHAM  et  aL  T.  GRAHAM  et  aL 
<3  IMt.  339.) 

(Suprttue  Court  of  Alabama.   June  18,  t91& 
Beheariug  Denied  June  29,  19ia) 

1.  OoifVKBSiOK  «=>20  —  Equitable  Gonvkk- 

-    BIO  IV. 

Where  husband  gave  mortgage  securing  debt 
to  his  wife,  and  the  trustee  turned  the  propoty 
over  to  the  wife  and  the  husband  managed  it 

for  her,  the  doctrine  ot  equitable  conversion  did 
not  apply. 

2.  ConvKBSion  ^22(1)— BquitaiSIx  Goirraa- 

SION. 

Where  husband  gave  mortgage  securing  debt 
to  his  wif^  and  the  trustee  turned  the  property 
over  to  the  wife,  and  the  husband  managed  it 
for  lier,  the  doctrine  of  equitable  conversion  did 
not  apiuy,  nor  did  the  doctrine  at  reconversioD, 
since  the  wife  was  not  such  an  abst^ute  owner 
as  that  she  could  at  her  election  take  the  proper- 
ty in  lieu  of  the  proceeds  of  foredosure,  nor 
could  the  absdute  title  pass  to  the  wife  through 
the  husband's  silent  acquieseenoe  in  her  alleged 
claim  ot  absolute  owiiMahip« . 

3.  HuaB&nn  akd  Wm  «=368  —  Owhebshxf 
or  Pbopbbxt. 

Siuce  a  married  woman  may  hdd  real  es- 
tate in  her  own  right,  if  the  real  estate  be  a 
home  place  io  which  she  resides,  the  presence  of 
her  husband  does  not  detract  from  her  full  pos- 
session and  ownership. 

4.  HOBTQAQES  «=»143— RlOHTS  OT  HonOAQKK 

— JoiHT  PosCTSSion  OF  MoaroAooa  and 

MOBfTGAGKB. 

Where  husband  gave  mortgage  to  secure  his 
debt  to  his  wife,  and  the  mortgage  trustee  turn- 
ed the  pr<^>erty  over  to  the  wue,  and  they  both 
resided  therecm  for  over  90  years,  ttw  possession 
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of  aaither  b^r  advorte,  th«  litostioii  ww  the 

same  as  if  neither  had  been  in  poisession,  and, 
Tmlesa  affected  by  the  lapse  of  time  to  raise  a 
pmomption  ot  payment  of  the  mortsage  debt, 
their  separate  interests  in  the  proper^  remain- 
ed the  same, 

&  Pleading  e=>S(ll)-<^ONCLU8XonB.  » 

Allegation  that  the,  mortgagor's  possesgion 
wM  pMisisBive  and  antKK^inate  is  a  mere  con- 
douon  of  the  pleader. 

&  MoaTGA6KB^S>819(l}— PATHBinP— FlSBUKP- 

noss. 

The  doctrine  that  payment  la  presumed  aft- 
er the  lapse  of  20  years  u  available  to  the  morfc- 
pgor  who  boldB  in  sobordinadon  to  the  morb- 

7.  MOBTQAGBB  4:7>819{1)— PATUXn^T— PsBBDMP- 

Hie  presqmption  of  payment  after  20  years 
vithont  neofnitkm  ot  lialnli^  is  condnsiTe. 

8.  Pabtitr>it  «»46(l)~PA>nBB— OirxOTAKD- 
IKO  MOBTOAQB  HOLDKBS. 

He  bolder  o'f  an  outstanding  mortgage  lien 
created  by  the  common  ancestor  of  complain- 
ants and  defmdants  was  not  a  neceMwr  party 
to  bill  prayiag  tor  sals  of  the  lands  ana  parti- 
tion. 

9.  LuoTATion  OF  AonoHB  ^9l80(2)— DncuB- 
lEB— EbmcT. 

Where  bUl  for  sale  fm  partlfioii  prayed 
tiitt  defendants  be  •charged  witb  amotuits  of 

money  realized  on  a  mtn-tgage  against  the  pn»- 
erty  executed  by  the  common  ancestor,  the 
proceeds  being  paid  to  defendants^  but  did  not 
vnr  that  the  amoonls  were  intended  as  ad- 
TiDcanent^  a  dcmnrrer  on  the  groond  that 
the  debts  were  barred  by  limitatit^  which,  if 
true,  did  not  appear  on  uie  face  of  toe  bUl,  was 
properly  oremiled. 

Appeal  from  Circuit  Court,  Montgomery 
County ;  Goatoa  Gunter,  Judge. 

Suit  by  D.  U.  Graham  and  another  against 
Peter  H.  Graham  and  others.  From  the  de- 
cree r^dered  defendants  appeal.  Affirmed 
In  part  and  reversed  In  part  and  remanded. 

W.  P.  McGaugh,  of  Montgomery,  and  Eu- 
gaie  BaUozd,  of  PrattvlU^  for  appellants. 
W.  A.  Gunto,  of  Montgomery,  for  app^ees. 

SATRB,  7.  This  bUl  Is  filed  by  two  ai  the 
six  children  and  heirs  at  law  of  Mildred  R. 
Graham,  deceased,  against  the  others,  pray- 
ing for  a  sale  of  lands  in  Antanga  and  MoD^ 
B^mery  counties  for  parUtioxL  Other  parties 
claiming  the  right  to  stand  In  the  shoes  of 
some  of  the  heirs  as  to  parts  of  the  property 
are  made  defmdants,  and  as  against  them  In- 
cidental and  oollateral  relief  is  prayed.  De- 
murrers to  the  bill  in  Its  entirety  and  to 
parts  thereof  were  overruled  In  the  court  be- 
low, and  defendants  have  taken  this  appeal. 

C<Hnplalnents  claim  title  by  Inheritance 
from  their  mother,  Mildred  R.  Graham,  while 
defoidants  claim  through  William  A.  Gra- 
ham, deceased,  husband  of  Mildred  R.  and 
father  of  the  six  children  aforesaid.  Com- 
plainants arer  Htle  to  the  lands  In  Autauga 
aa  follows: 

*Tbat  Oe  tlUft  to  the  lands  of  the  said  Mil- 
dred  R.  Graham  in  Autauga  county,  herein 
•ongfat  to  be  sold  for  division  came  to  the  said 
Mildred  R-  Graham  throufrh  a  mortgage  made 
by  her  faosband,  the  said  Wm.  A  Graham,  Sr.. 
on  the  t&tk  day  of  October,  18T5,  to  Leonard 


Sims,  as  trustee,  for  the  said  MUdred  R.  Gra- 
ham, to  secure  the  payment  of  the  sum  of  $10,- 
000,  due  by  the  saia  Wm.  A.  Graham,  Sr.,  to 
the  said  Mildred  R.  Graham,  payable  on  the 
let  day  ni  January.  1876,  which  said  mortgage 
was  duly  recorded  m  the  office  of  the  Judge  of 
probate  (tf  Autauga,  county  at  Its  date.  That 
the  mortgage  embraced  oth«-  pto^rty  than  that 
hu^n  sought  to  be  sdd  for  division.  In  said 
mortgage  was  a  conveyance  of  certain  real  es- 
tate known  aa  the  'Morgan  Place,'  but  thia  was 
afterwards  sold  and  omveyed  with  the  consent 
of  said  Mildr^'R.  Graham  to  third  persons, 
and  she  allowed  the  said  Wm.  A.  Graham,  Sr., 
to  have  the  proceeds  thereof.  That  there  was 
soma  personal  pn^erty  also  conveyed  In  said 
mortgue,  but  said  Mildred  R.  Graham  allowed 
the  said  Wm.  A.  Graham,  Sr.,  to  use  the  same 
tor  the  benefit  of  hia  family.  That  the  said 
morbtrage  debt  was  not  paid  at  maturity  or  at 
any  time  thereafter,  and  that  at  the  maturity 
of  said  mortgage  debt  the  said  property  em- 
braced therein,  herein  eougbt  to  be  sold  for  par- 
tition, was  turned  over  by  said  trustee  to  the 
said  Mildred  R.  Graham  and  she  went  into  pos- 
session thereof,  and  so  remained  by  ctmsent 
of  said  trustee  in  her  jmssession  as  the  owner 
of  said  property  from  the  maturity  of  said  mort- 
gage to  her  death  in  1906.  l^at  the  said  I>on- 
ard  Sims  died  a  few  years  after  the  maturity 
of  said  mort^rage,  and  as  the  said  mortgage  em- 
braced all  the  property  of  said  Wm.  A.  Graham, 
Sr.,  no  foreclosure  thereof  was  necessary  or 
useful,  and  therefore  none  was  had,  and  that  the 
said  MUdred  R.  Graham,  after  the  maturity  of 
said  mortgage  debt,  remained  in  poesession  of 
aaid  lands  as  the  owner  thereof  until  her  death, 
as  aforesaid,  in  1808,  all  with  the  consent  of 
her  said  husband,  and  uiA  trustee  Leonard 
Sims,  whereby  her  title  to  said  property  became 
abscdute.  Wm.  A  Graham,  Sr.,  managed  and 
used  the  same  for  her  and  as  her  trustee  under 
the  law  antU  her  death  in  190&  after  wbii^  he 
remained  in  ponesdon  of  his  life  estate  therein 
until  his  death  in  1907,  as  aforesaid." 

The  mortgage  to  Sims  as  trustee  recited  an 
indebtedness  of  William  A.  Graham,  Sr.,  to 
his  wife,  Mildred  R.,  in  the  sum  of  $10,000 
OR  account  of  her  duure  in  her  fath^s  es- 
tate, which  had  been  received  by  her  hus- 
band, and  by  him  ocmverted  to  his  own  use, 
and  provided  for  a  foredosure  In  the  event 
of  nonpayment  The  atlpulatlon  of  the  con- 
cluding clause  of  the  instrument  was  that: 

"The  said  sum  of  money  no  by  him  [the  trus- 
tee] received  for  my  said  wife  [as  the  result  of 
a  foreclosure],  be  shall  hold  for  the  sole  use  and 
benefit  of  my  said  wife  to  be  Invested  in  any 
manner  or  disposed  of  as  my  said  wife  may  dt 
lect  in  writing." 

Notwitlistanding  the  foregoing  avermeits 
of  the  bill,  ammg  the  rest  "that  at  the  ma- 
turity of  said  mortgage  debt  the  said  prop- 
erty embraced  therein,  her^  songbt  to  be 
sold  for  partition,  was  turned  over  by  said 
trustee  to  the  said  Mildred  R.  Graham,  and 
she  went  Into  possession  thereof,  and  so  re- 
mained by  consent  of  said  trustee  in  her  pos- 
session as  the  owner  of  said  pr<«>erty  from 
the  maturity  of  said  mortgage  to  her  death 
in  1906,"  appellees  say  in  their  brief  that : 

"Tbe  trustee  could  hardly  have  accepted  the 
trust,  for  no  affirmative  act  of  his,  so  far  as  we 
know  was  ever  done,  recognizing  it  In  any  re- 
spect ;  and,  if  he  accepted,  there  were  impera- 
tive duties  tor  him  to  perform  which  he  seems 
to  have  neglected.  *  *  *  Bla  condoct  during 
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life  [he  died  a  few  7e>ra  after  ttie  matority  of 
the  mortgage]  and  that  ot  the  haaband  and  wife 
tor  40  yaara  show  that  he,  tha  trustee.  iH^>babIy 
did  not  accept  the  trust  Tber^we,  as  in  the 
case  <tf  In  re  Gordon,  cited  also  as  Boberts 
r.  Gordon,  L.  K.  (1^77)  9  CJfaan.  Dir.  C31,  the 
legal  estate  remained  in  W.  A.  Graham,  as  tm  a 
covenant  to  stand  seized  to  the  use  of  another, 
here  for  the  use  of  the  wife,  and  on  the  maturity 
of  the  debt,  no  sale  being  insisted  on  by  the 
mortgage,  and  no  sale  bong  necqiary  vzevft 
to  separate  tha  interest  of  the  wife  and  the 
husband,  and  the  640  acres  of  land  being  all  the 
property  of  the  husband  and  wife,  they  bad  the 
right  to  convert  the  debt  to  the  wife  into  real 
property,  by  waiving  a  Mle  and  taking  the  prop- 
erty by  the  wife  as  an  investment  in  land, 
which  they  did.  The  taking  of  the  property  and 
keeping  it  and  using  it  for  32  years  as  real  es- 
tate, until  the  death  of  the  wife  in  1908,  ia  con- 
clusive evidence  of  such  election  and  conver- 
sion of  the  wife's  estate  into  real  pnmertT. 
And  this  may  be  taken  as  proof  of  the  aUega- 
tion  in  the  bill  that  the  interested  parties  made 
this  dection  and  conversiOD.  Tha  mortgaice  pro- 
Tided  for  the  investment  of  the  $10,000,  <m 
reallzatton  on  sale  under  the  power  in  the  mort- 
gage, and,  no  one  being  interested  but  the  wife 
and  the  husband,  they  had  the  right,  or  the  wife 
bad  with  the  fausband's  consent,  to  accept  the 
property  as  an  investment,  which  she  did,  and 
the  husband  ctmsHitlng,  as  he  did,  as  Is  cuDclu- 
sively  evid«iced  by  his  silence  for  40  years  to 
assert  his  equity  of  redanptlon.  the  640  acrea 
became  the  property  of  the  vnfe  in  fee  and 
stood  in  the  husband's  possession  as  trustee  of 
her  separate  estate  until  her  death,  and  after- 
wards, until  his  death  in  1017,  aa  possessor  ot 
a  life  estate  therein,  under  tiie  atatnte.  This 
is  the  whole  argument,  and  these  are  all  the 
mat^al  facts  necessary  to  make  out  the  argn* 
ment" 

The  demurrer  takes  the  point  that  the 
avermentB  of  the  bill  are  too  vagne,  Indefl- 
nlte,  uncertain,  and  contradictory  to  support 
the  conclusion  of  absolute  ownership  In  Mil- 
dred R.  Graham,  under  whom  complainants 
claim.  In  the  consideration  ot  this  donnrrer 
our  ^ort  Is  to  deal  wlQi  the  focts  allied 
In  the  bill.  Oomplalnanta,  having  undertak- 
en to  show  their  title,  must  show  a  good  ti- 
tle. By  the  mOTtgage  of  October  18,  1876, 
the  hnsband's  title  to  the  land  In  qnestlon 
was  pledged  as  a  secnrlty  for  his  d^  to  the 
wife,  and  a  mortgi^  it  stlU  la,  unless  by 
the  mere  lapse  of  time  or  by  the  averment  of 
facts  suffideat  thereunto  it  is  made  to  ap- 
pear that  ttiere  has  been  a  diangei  So  1^  as 
concerns  action  by  the  tmstee,  the  aTermrat 
Is  lliat  the  land  "was  turned  over  by  said 
trustee  to  the  said  IfUdred  B.  Graham." 
There  Is  no  averment  <tf  tbredosure.  or  that 
the  trustee  at  any  time  vent  Into  possession ; 
on  the  contrary.  It  Is  averred  that: 

"Wm.  A.  Graham,  Sr.  [the  husband]  man- 
aged and  used  the  same  for  her  and  as  her  trus- 
tee under  the  law  until  her  death  in  1008." 

As  for  anything  done  by  the  trustee,  the 
status  of  title  and  right  created  by  the  mort- 
gage remains  unchanged.  Perry  on  lYusts 
(5th  Ed.)  }  (J02d. 

[1  ]  We  are  unable  to  see  that  the  doctrine 
of  equitable  conversion,  to  which  appellees 
refer,  has  tmy  at^ropriate  office  to  perform 
In  the  drcumstnnces  of  this  case.  AccM^lug 
to  Jlr.  Pomeroy,  conversion  has  been  briefly 
and  ajccurately  defined  u  "that  dtange  In  the 


nature  of  i^vperty  by  whMi,  for  certaln  pui^ 
poses,  real  estate  Is  considered  as  personal, 
and  personal  estate  as  real,  and  transmissible 
and  descendible  as  sntih."  The  doctrine  de- 
pends upon  the  principle  that  a  court  of 
equity  looks  upon  that  as  done  which  tbe  pai^ 
ties  to  an  agreemmt  tiave  contracted  to  dOk 
so  far  as  the  contract  could  have  been  cat^ 
Tied  into  effect  without  violating  any  princi- 
ple of  equity  or  rule  of  law.  8  Pom.  Bq.  Jur.. 
1 1159,  and  not&  In  this  connection  it  seems 
sufficient  to  say  that  the  husband's  contract 
was  to  repay  the  wife.  Bnt  a^teUees*  more 
spedflc  reliance  Is  upon  eases  and  authori- 
ties which  establish  the  doctrine  ot  recoarer- 
sloo.  Roberts  v.  Gordon,  stjpra,  was  a  case 
of  that  diaracter,  "By  reotUTersloa  Is  meant 
that  notional  or  imaginary  p.rooea8  by  wtilch 
a  prior  constructive  CMiverslon  is  annulled 
and  taken  away,  and  the  consfiructively  con- 
vettted  property  Is  restored.  In  oontempla- 
tlon  of  a  ooort  of  equity,  to  Its  origbial  actual 
quality.**  8  Pom.  Eq.  Jur.  i  117S;  Supposed- 
ly relevant  provlslcms  of  the  uKnt^ge  made 
by  William  A.  to  IfUdred  B.  Graham,  and 
more  epedflcally-  tha  concluding  stipulation 
thereof  have  bem  stated  abov&  To  the 
rights  UiUB  shown,  and  to  the  sltuatlw  of  the 
parties  to  tbn  mortgage  disclosed  by  the  aver- 
ment  of  fhcts,  fbe  rationale  of  the  doctrine  of 
reconversi(m  renders  that  doctrine  lniu>plica- 
ble.  '^e  rationale  of  this  doctrine  Is  dearly 
found  in  the  right  which  every  absolute 
owner  or  donee  has  to'dl£q>«i8e  with  or  for- 
bid the  execution  of  any  trust  in  the  perform- 
ance of  which  he  alone  Is  interested.  Re- 
conversion is  the  result  of  an  election  ex- 
pressly made  or  Inferred  by  a  court  of  equity. 
It  depends  wholly  upon  the  ri^t  of  election 
held  by  the  person  «itltled  to  the  property 
to  choose  whether  he  will  take  the  property 
in  its  converted  condition  or  in  Its  original 
and  unconverted  form."  Id.  It  Is  obvious 
that  Mildred  B.  Graham  was  not  such  an  ab- 
solute owner  as  that  she  could,  at  her  elec- 
tion, take  the  mortgaged  property  in  lieu  of 
the  proceeds  of  the  foreclosure  for  which  the 
mortgage  provided.  Nor,  apart  from  ques- 
tions arising  out  of  possession  and  lapse  of 
time,  could  the  absolute  title  be  made  to  pass 
to  the  wife  through  the  medium  of  the  hus- 
band's mere  silent  acquiescence  in  her  al- 
lied claim  of  ownmhlp  in  absolute  fee, 
which,  for  aught  appearing,  was  a*  sUent 
as  the  husband's  acquiescence. 
Gmnplalnants  aver  In  the  altonatlve  that: 

"If  orators  are  mistaken  in  Ouit  averments 
as  to  the  nature  of  the  possession  of  the  said 
laud  by  the  said  Mildred  K.  Graham  up  to  and 
after  the  maturity  of  the  said  mortgage  to  the 
said  Sims  as  trustee,  then  they  aver  that  riw 
said  mortgage  ia  a  debt  still  due  and  unpaid, 
with  interest  thereon  from  tiie  date  of  its  ma- 
turity until  this  time,  belc«iging  to  the  heirs  at 
law  of  Mildred  R.  Graham  and  the  dlstribatees 
of  her  estate;  and  they  ask  in  that  event  that 
it  be  foreclosed  on  said  land  in  Autauga  county 
blown  as  the  Home  Place,'  and  described  ia 
said  mortgage^  and  tJiat  the  iwoeeeda  oC  suck 
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foredtwqre  be  dirlded  and  partttioned  between 
the  hdn  of  Mildred  B.  Qtvham  as  herein 
■ought,  as  to  the  real  eatste.  And  they  aver 
that  tbe  holding  of  said  lands  bef<H!«  the  matu- 
rity  of  said  mortgage  br  the  said  mortgagor  was 
permisBiTe '  and  subordinate  to  the  title  of  the 
said  Leonard  Sims  as  trostee,  and  that  after  the 
maturit7  of  said  mortgage  debt  the  possession 
of  said  land  was  likewise  permissive  and  aub- 
ivdinate  to  the  rights  of  the  said  trustee  during 
bis  UEe,  and  that  after  his  death  no  other  traa- 
tee  was  appc^ted  and  the  possession  of  said 
lands  thereafter  remained  penoisaive  and  sub- 
ordinate to  the  rights  of  the  parties  entitled  to 
the  benefit  of  tbe  trust  created  by  said  mortgage 
to  this  date,  and  Is  neither  barred  by  limita- 
tiotts  DOT  operated  upon  by  preseriptims." 

[1-7]  The  question  raised  by  this  alterna- 
tive tnnu  upon  the  legal  intendments  of  the 
sitnadon  as  between  mortgagor  and  mort- 
gagee in  Joint  p08sessl(m,  residing  together 
upon  the  mortgaged  property  as  man  and 
wife,  for  more  than  80  jrears.  We  take  ac- 
count, of  coarse,  at  the  aTennentai  aM  to  tbe 
natnre  of  tbe  possesion  during  this  time. 
These  ATwments  are  bat  the  oondnalons  of 
the  lAeoder  as  to  the  legal  effect  leealtliig 
from  the  mortgage  and  tbe  Joint  possession  of 
tbe  husband  and  wife,  mortgagor  and  mort- 
gagee— we  treat  tbe  cestui  que  tmst  un- 
der the  mortgage  or  deed  of  tmst  as  a  mort- 
gagee, after  the  death  of  the  trustee,  at  least 
Since  a  married  woman  may  hold  real  estate 
In  her  own  right.  It  may  be  conceded  that  she 
holds  possession  of  her  lands  as  completely  as 
if  she  were  a  feme  sole,  and  that,  if  the  real 
estate  be  a  hwne  place  In  which  she  resides, 
the  presence  there  of  her  husband  does  not 
In  the  least  detract  from  her  full  possession 
and  ownership.  Kygatt  v.  Coe,  1B2  N.  Y.  457, 
46  N.  E.  MO,  &7  Am.  St  Bep.  621.   But  the 
right  of  the  wife  in  this  case  was  In  the  be- 
ginning that  of  a  mortgagee  only — according 
to  the  American  equitable  theory  of  a  mort- 
gage^ she  held  a  mere  security  for  her  debt, 
and,  in  tbe  absence  of  a  foreclosure,  that  re- 
mained the  status  of  her  ownership  (Baldwin 
V.  Hatchett,  56  Ala.  461)— and  since  both 
mortgagor  and  mortgagee  were  rightfully  In 
posseaslon  until  recoit  date,  the  possession 
of  neither  being  by  any  possibility  adverse  to 
the  other,  we  conceive  the  legal  cousequencee 
of  such  a  situation  to  be  the  same  as  if  nei- 
ther had  been  in  possession,  with  this  result 
that  the  true  present  status  In  respect  of 
their  separate  Interests  in  the  pn^rty  Is 
Just  what  It  was  In  the  beginning,  unless  the 
lapse  of  time,  without  mure,  has  oi>erated  to 
raise  a  presumption  of  payment  of  the  mort- 
gage debt  True,  It  Is  averred  that  the  mort- 
gagor's possessiou  was  pemiis^ve  and.  subor- 
dinate ;  but  this  Is  a  mere  conclusion  of  tbe 
pleader  (Taoghn  v.  Vaughn,  180  Ala.  217,  00 
Booth.  872),  and  in  any  erent  in  the  peculiar 
drcamstances,  means  nothing  in  respect  of 
the  mortgage  debt  or  the  title  pledged  for  Its 
■ecurlty.  The  doctrine  that  payment  Is  pre- 
sumed BitBT  the  lapse  of  20  years  is  available 
to  tbe  mortgagor  who  holds  In  mbordlnatisa 


to  the  mortgage.  Belfe  Itelfe,  84  Ala.  600, 
78  Am.  Dec.  487.  And  the  inresumptimi  of 
payment  after  20  years,  without  rerognltlon 
of  liability  la  oo&clnBlve.  Snodgrass  v.  Snod- 
grass,  176  Ala.  276,  08  South.  201,  and  cases 
cited.  We  oondude,  therefbre,  tliat  com- 
plainants (appellees)  have  by  their  altorna- 
tlve  averment  shown  no  title  or  Into^est  In 
tl»  Autauga  lauda 

[•••]  ^th  reference  to  the  tract  of  land  in 
Montgomery  county.  It  Is  cMiceded  that  com- 
plainants have  a  right  to  a  sale  for  partition. 
The  holder  of  tbe  outstanding  mortgage  lim 
created  by  the  conimon  ancestor  of  complain- 
ants and  defendants  was  not '  a  necessary 
party.  Inman  v.  Prout,  90  Ala.  362,  7  South. 
842.  Tbe  bill  also  asks  that  tbe  outstanding 
mortgi^e  he  paid  out  of  the  proceeds  of  sale, 
which,  of  course,  will  not  be  done  If  there 
Is  a  sale  subject  to  tlie  mortgage,  and  then 
asks  that  the  two  defendants,  Peter  H.  Gra- 
ham and  \mUam  A.  Oraham,  Jr.,  who  re- 
ceived from  their  ancestor  the  mon^  realis- 
ed on  the  mortgage,  be  charged  with  the 
amounts  so  received,  and  that  such  amounts 
be  deducted  from  their  respective  shares. 
There  is  no  averment  that  these  amounts 
were  intended  as  advancements.  The  aver- 
mait  Is  that  they  were  lent  and  one  ground 
of  demurrOT  to  this  part  of  the  bill  asserts 
that  these  debts  are  barred  by  the  statute  of 
limitations ;  but  this  does  not  aiK>ear  to  be 
the  case  upon  the  face  of  tbe  bill;  and  this 
ground  of  demurrer  was  properly  overruled. 

The  demurrer  to  so  much  of  the  bill  as 
se^  a  sale  of  the  Autauga  lands  should 
have  been  sustained,  and  for  the  error  as 
to  it  the  decree  must  be  reversed. 

Let  the  costs  of  this  aiipeal  be  taxed 
against  the  appellees. 

Affirmed  In  part^  rerwsed  in  part,  and  re- 
manded. 

ANDEStSON,  G.  X.  and  McCLELLAN  and 
GAB0NEB»  JJ^  concur. 


UONTBTALLO  MINING  GO.  v.  UNDEBr 

WOOD.  (7D1T.919.) 
(Supreme  Gourt  of  Alatiama.   June  6,  1918. 
Behearing  Doiied  June  29,  1918.) 

1.  Tar  AX  «=»194(19)  —  iNBTBtJcnoNS  —  Inva- 
sion OP  Pbovincb  or  Just. 

In  action  for  injuries  to  a  miner  In  being 
stm(±  \a  a  motorcar  wbUe  riding  an  empty  car, 
lastmctionB  requested  relating  to  the  degree  of 
care,  and  tbe  effect  of  rules  as  to  riding  on  ears 
were  properly  refused,  as  invading  tbe  province 
of  the  jury. 

2.  NBOUOENCE  4e»100  —  OONTBIBUTOBT  NXO- 
i:,IOEN<W— BFEXCT— WiLUUI.  Wkongs. 

Negligence  on  the  part  of  a  person  Injured 
will  not  defeat  a  recovery  as  Cor  a  wanton  or 
willful  wrong. 

S.  Negliobncb  4ts383— ConTBiBUTOBT  Nsau- 

OINOK— DiBOOVXBID  PeBIL. 

^tial  negligence  on  th«  part  ot  a  person  in- 
jured will  not  oar  his  right  to  recover  toe  a 


otlw  MMS     aaas  topic  aaa  KBT'NUHBSa  la  aU  K«r-NaBbsn4  DKmU  aad  loduw 

Digitized  by 


Google 


454 


19  SOUTHEBN  BBPORT&B 


(Alt. 


wrong  negligently  caused,  or  permitted  ftfter  dlx- 

corerj  of  hia  i>eril. 

4.  Masteb  and  Sektant  «=»118(2)—  MxHzna 
OpERiTiowe— Statutes. 

Mining  Law,  {  98,  has  no  applicatioB  to 
tramways  or  tram  tracks  outside  of  mines  discon- 
nected with  each  ways  in  mines. 

5.  Masteb  akd  Sebvant  ^206(7)  —  UtJVKt 

TO  SeBTAUT— InSTBUcnONS. 

In  a  miner's  action  for  injary  while  riding 
on  a  motorcar,  an  instractlon  attempting  to  ap- 
ply the  rale  as  to  a  pcrscai  advisedly  taking  dan- 
gerous way  when  a  safe  tme  is  open,  but  omit- 
ting the  element  that  one  way  was  safe  and  the 
other  nnsa&b  was  proiwrly  refused. 

6.  Mastkb  and  Skbvaitf  «=»28{K21)  —  Inju- 

UBS  TO  SSBVAlfl^ABSUVFTION  OF  RISK. 

In  a  miner's  acticm  for  injury  while  riding 
on  an  anpt7  car,  the  act  of  riding  in  such  car  at 
the  foreman's  direction  could  not,  as  a  matter  of 
law,  be  held  to  involTO  obvious  danger. 
T.  Masteb  and  Sebtant  ^=»296(16)— Injttbt 
TO  Sebvant— Instbuctzons. 

In  a  miner's  action  for  personal  injuries,  an 
instruction  held  not  open  to  the  objection  that 
the  jury  might  concludft  that  a  willful  wrong 
caused  the  injury,  notwithstanding  simple  negli- 
geuce  alone  diaractwind  the  omission  caowig 
such  injury. 

8.  Affeai.  and  IteBOB  4s»S24  — ■  BSOOXD  ON 
Appeal— Mafs. 

On  appeal  a  map  found  with  a  recwd,  but 
wholly  unattached  and  unidentified  in  the  tran- 
script, cannot  1>e  considered  ;  it  not  being  made 
a  part  of  the  record. 

9.  Master  and  Sbbvant  4=»285(10)  —  Injtj- 
BiES  TO  Sebtant— Pboxhcatb  GAtrsB— Rules 
AND  Obdebs. 

In  a  miner's  action  for  personal  Injury  while 
riding  in  an  empty  car  by  his  foreman's  direc- 
tion, evidence  held  not  as  a  matter  of  law  to  re- 
quire a  finding  tiiat  plaintiff's  injury  was  not 
proximately  caused  by  his  foreman's  direction. 

Appeal  from  Clfcult  Court,  Slkelby  Oonnty ; 
Lum  Duke,  Judge. 

Action  by  KlcLard  ITnderwood,  pro  ami, 
UKaiust  the  MoLtcvallo  Mining  Company,  a 
corporation,  for  personal  injurr.  Judgment 
for  plalntlfE,  and  defoidant  anieBla.  Af- 
flrmed. 

The  following  matter  is  directed  to  be  aet 
out: 

Assignment  4.  The  court  erred  in  charging  the 
jury  orally  as  ftdlows:  "If  you  should  find  that 
the  injury  complained  of  was  willfully,  wanton- 
ly, and  intentionally  inflicted,  then  It  would  be 
in  your  province,  if  you  caw  fit  to  do  so,  to  im- 
pose an  additional  amount  In  the  way  of  dam- 
ages, by  way  of  .punishment  to  defendant  corpo- 
ratiui,  for  its  vulful,  wanton,  or  intentional  act 
in  inflicting— negligently  inflicting— an  injury  on 
idaintlff.  There  is  no  limit  to  uiat  exc^  that 
such  reasonable  amount  as  in  your  judgment 
would  be  reasonable  and  right  under  aU  the 
facts  and  drcumstances  in  this  case." 

10.  Tba  court  erred  in  refusing  the  following 
charge  to  plaintlfF:  "The  court  barges  the  jnir 
that  reasonable  care  is  that  d^ee  of  care  whioi 
an  ordinarily  prudent  man  under  similar  circum- 
stances would  have  exercised,  and  that  it  was 
the  dn^  of  plaintiff  to  have  exercised  reasonable 
care  in  and  about  the  performance  of  the  duties 
assigned  him,  and  if  you  find  from  the  evidence 
that  a  reasonably  prudent  man  would  not  have 
attempted  to  ride  upon  the  car  uprai  which  plain* 
tiff  was  riding  when  he  received  his  alleged  In- 

jury,  and  that  by  reason  of  his  so  doing  he  prox- 
mately  received  his  allefted  injury  becaoBe  of 
his  failure  to  eiercise  such  due  care,  and  such 


failure  on  his  part  solely  and  proximately  caused 
hia  injniT,  tun  yoa  cannot  find  a  verdict  tix 
plaintiff.*^ 

11.  The  court  emi  in  refotdng  to  give  the  fM- 
lowing  charge  for  defendant:  "The  court  charg- 
es the  jury  that,  if  you  find  from  the  evidence 
that  tlwre  was  hi  foice  and  etEect  a  reasonable 
rule  at  defeodant  promalgated  by  defendant,  and 
of  which  plaintiff  had  notice,  prohibiting  plain- 
tiff and  others  from  riding  on  said  tram  cars  on 
which  plaintiff  was  riding  at  the  time  he  receiv- 
ed his  alleged  injury,  and  that  plaintiff,  in  vuda- 
tion  of  said  rule,  was  riding  on  said  tram  car, 
and  that  this  vicuatlon  of  said  rule  intncimately 
and  solely  caused  his  injury,  yon  cannot  find  a 
verdict  for  plaintiff." 

18.  In  refusing  the  following  charge  to  de- 
fendant: "If  you  find  from  the  evidence  that 
plaintiff  willfully  disregarded  the  statute  of  the 
state  of  Alabama  prohibiting  his  riding  on  haul- 
age tripe,  and  as  a  proximate  conaeqaence  was 
injured  by  reason  a  disregard  of  this  statute, 
you  cannot  find  a  verdict  for  plaintiff  under 
counts  A,  B,  and  B  of  the  amended  complaint.'' 

14.  The  court  erred  in  refusing  the  fMlowing 
charge  to  defendant:  "The  court  charges  the  jo- 
17  that  a  custom  can  in  no  case  impart  the  quali- 
ties of  due  care  and  prudence  to  an  act  whi(±  in- 
volves obvious  peril,  whidi  is  voluntarily  sod 
unneceasarily  done,  and  whlcli  the  law  dedarcs 
itself  to  be  ne^i^ent,  and  if  you  find  from  the 
evidence  such  ^aintio^  when  he  was  riding  upon 
said  car,  was  not  exereisiiig  reasonable  care,  and 
that  the  danger  was  obvioos,  and  that  his  act  was 
voluntary  and  unnecessary,  and  in  violation  of  the 
law,  and  proximately  and  solely  caused  plaintilTs 
injuryjon  cannot  find  a  verdict  for  plaintiff." 

15.  liie  conrt  erred  in  refusing  the  following 
written  diarge  to  defendant:  "The  conrt  charges 
the  Jury  that,  if  you  find  from  the  evidence  that 
there  was  a  safe  way  for  plaintiff  to  have  gone 
to  the  commissary  and  returned  to  his  work,  i.  e., 
along  tiiie  public  road,  running  alcmg  beaide  ssid 
tram  traca,  and  an  unsafe  way  ftnr  him  to  have 
gCHie  to  the  cfHumissary,  and  returned  to  hia 
work,  i.  e.,  by  mounting  defendant's  tipple  and 
riding  upon  ue  empty  trum  cars  from  tne  tipple 
to  the  stock  piles,  and  that  plaintiff  adopted  this 
unsafe  way  <rf  returning  to  hia  work,  and  was 
proximately  injured  thereby,  you  cannot  find  a 
verdict  for  plaintiff  under  counts  A,  B,  and  C 
of  the  amended  complaint" 

V.  J.  Nesbit  ot  Birmingham,  for  appel- 
lant Longshore,  Koenlg  &  LfOngshore  and 
Riddle  &  rails,  all  of  OolomMana,  for  ap- 

p^ee 

HcCLEIjLAN,  J.  The  plalntilT  (appellee) 
was  ran  over  and  greatly  injured  by  a  mo- 
torcar driven  by  a  gasoline  aiglne  on  a  tram 
track  which  the  defendant  (appellant)  used 
to  move  the  output  of  Its  mine  from  the 
"stock  pile"  to  the  point  of  loading  on  the 
cars  of  a  carrier.  The  amended  complaint 
contained  counts  A  to  F,  induslve;  and  the 
formulation  of  the  Issues  was  In  short  by 
consent  with  leave  to  offer  evidence  of  any 
matter  of  defense,  and  thereupon  of  avoid- 
ance, as  If  fully  pleaded.  Comita  A,  D,  and 
E  aver  the  existence  of  the  r^ation  of  mas- 
ter and  servant  at  the  time  plaintiff  was  in- 
jured; while  counts  B,  O,  and  F  proceed 
without  averment  of  the  existence  of  that 
relationship.  Whether  plaintifl  was  at  the 
time  of  his  injury  then  engaged  in  the  serv- 
ice of  the  defendant  was  the  subject  of  dis- 
pute in  the  evidence,  thus  eliminating,  so 
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tar  aa  the  venoral  affirmative  Inatmctlon  ai 
to  paitlcalar  counts  dialing  sbnpie  negli- 
gence was  ooncetned,  conaldmttonfl  tbat 
hare  led  tlila  court  to  hold  that,  la  simple 
negUg^ice  caaes,  one  may  not  ane  as  a 
stranger  and  reoorer  upon  proof  whldi  af- 
flnaed  the  existence  of  the  relation  of  mas- 
ter and  serrant  So.  I^.  Co.  t.  Ooqp«.  172 
Ala.  S06.  S12,  SB  Soath.  211;  Ohoate  r.  R.  B. 
Oa,  170  Ala.  590.  64  South.  B07;  Tenn.  Cool 
Co.  T.  DaTlB,  104  Ala.  148,  00  Booth.  644. 
Wltti  reqteet  to  the  oonnts  averring  the  ex- 
istence of  the  rdatlonship  of  master  and  aetr- 
ant  (A.  D,  and  B),  these  oomts  ascribe  plain- 
tUTa  injiiry  to  these  causes:  Gomit  A,  n^ 
ligence  of  an  enployd  of  the  common  master 
who  had  diarge  or  control  of  a  motorcar  on 
a  ralliray,  under  sabdtflslon  6  of  God^  f 
8B10;  ommt  D,  nei^^mt  order  hy  a  named 
superintendent,  wider  sabdlTlaloo  2  of  Oode, 
I  3010;  and  ooont  a,  delect  In  the  condition 
of  the  ways,  etc.  utder  sobdlvlston  1  of 
Oode^  I  8010.  WlQi  remect  to  the  eoonts 
omttdng  any  STennent  of  sodi  rdatlonddp 
(B,  C  and  F),  those  lettered  B  and  O  pro- 
ceed on  the  theory  that  plain tUTa  injury 
was  caused  by  wanton  or  willful  misconduct 
on  the  part  of  an  employ^  of  the  defendant 
who  was  operating  the  motor,  the  former  (B) 
avoTlng  that  the  opwatlTe  was  aware  of 
plalntUTs  peril,  and  the  latter  (0)  charging, 
simply,  that  the  motorcar  was  wantonly, 
willfully,  or  intentloDaUy  caused  or  allowed 
to  run  over  or  against  the  plaintiff,  and  connt 
F,  which  expressed  the  theory  that  the  plaln- 
tUTs liOnry  ptoxlmately  resulted  fKm  simple 
negligence  after  the  dlscovray  of  plalntUTs 
perlL 

There  Is  no  Inrtstence  upon  any  assignmnit 
of  error  based  upon  rulings  on  the  sufficiency 
of  the  counts.  All  of  the  assignments  In- 
sisted upon  r^te  to  the  Instruction  of  the 
Jury.  The  report  at  the  appeal  will  r^ro- 
duce  the  subjects  of  anlgiunentB  of  error 
4,  10,  11.  13,  14.  and  16.  Those  numbered  6, 
7,  8  and  0  Inroke  review  ct  the  action  <tf  the 
court  in  refuting  the  general  afflrmatlTe 
charges  as  to  counts  B,  D,  B,  and  F. 

[1-1]  The  court  was  fnlly  Justlfled  In  re- 
foslng  to  glve^  at  the  defmdant's  hurtanc^ 
the  special  reqiiests  quoted  In  asslgnmeDts  of 
error  10^  11,  and  14.  These  requests  would. 
If  given,  have  Invaded  ttie  Jury's  provinoe, 
and,  aa  well,  vponld  have  unJustlflalAy  re- 
stricted the  Issues  to  be  determined  by  the 
Jury.  They  are  also  subject  to  other  criti- 
cisms warranting  their  refusal.  There  was 
evidence  for  the  piwitrtwr  tending  to  show 
that  the  openXtn  tit  the  motor  was  aware 
of  the  plalntUTs  peril,  but,  notwithstanding 
this  knowledge,  either  wantonly  or  willfully 
otused  or  sofCered  the  motorcar  to  run  upon 
blm,  or,  as  the  immediate  consequence  of 
simple  negUgeuoe  after  discovery  of  his  peril, 
permitted  the  motorcar  to  run  against  him. 
Boifroe  v.  CoIUns,  78  South.  305,  308,  890, 
treating  diai^  A.  It  Is  hardly  necessary 
to  add  tbat  neiJigeuce  on  the  part  of  the 


Injured  person  wtn  not  defeat  a  recovery 
aa  for  a  wanton  or  willful  wnmg,  or  that 
initial  iMg^^cEDce  on  the  part  of  the  injured 
person  wUl  not  bar  his  right  to  recover  for  a 
wrong  Diligently  caused  or  permitted  aftw* 
dlscov^  of  his  peril.  L.  &  N.  B.  R.  Oo. 
V.  Tonng,  168  Ala.  282,  46  South.  288,  16  U 
R.  A.  (N.  S.)  801;  Annlston  XQec.  Go.  v. 
Rosen,  160  Ala.  186,  48  South.  708,  188  Am. 
St  Rep.  82. 

[4]  The  subject  of  asslgnmoit  numbered 
18  proceeded  upon  the  ernmeons  Idea  that 
section  08  of  the  Mining  Iaw  oiacted  in 
1011  <Oen.  Acts  1011,  p.  534)  bad  appUcation 
to  trsmways  or  tram  tradn  that  were  em- 
ployed outside  of  mines,  disconnected  with 
sndi  ways  In  mines.  Bmidre  Coal  Co.  v. 
Bowcn,  105  Ala.  848,  70  South.  283.  For  this 
reason,  among  others,  the  court  properly 
refused  this  instmetlw, 

[l,f]  Vhe  refusal  to  defendant  of  tiie  qpe- 
dal  request  numbered  20  (assignment  16), 
wfawAy  advantage  appears  to  have  been 
sought  of  the  rule  where  the  person  Injured 
advisedly  takes  a  dangerous  way  when  a 
safe  way  Is  opoi  to  him,  may  he  JastUed 
aa  this  ground,  ivart  from  othm:  Hut 
the  requested  Instruction  did  not  include  in 
the  hypothesis  ti&e  essential  tector  tbat  plain- 
tiff was  aware  that  of  tiie  'Srays^'  described 
in  the  request  one  was  safe  and  the  other 
unsafiBi  Gity  of  Birmingham  v.  Oarle,  101 
Ala.  630,  661,  68  Booth.  22,  L,  R.  A.  1016F, 
TOT;  Boiton  v.  Gity  of  Uontgomery,  T5  South. 
4T8.  477.  Fnrtherraoie^  there  was  evidence 
tending  to  show  that  plaintiff  was  directed 
by  the  foreman  to  "ride"  the  empty  cars  on 
his  return  from  the  commissary — a  phase 
of  the  tesUmoiy  that  tills  request  would 
have  effected  to  withhold  from  the  Jury's 
omirideratioo,  notwithstanding  it  was  a  ques- 
tion for  the  Jury  to  decide^  undor  the  whole 
evidence,  Aether  "riding"  the  empty  cars 
back  to  the  *'sto(±  pile"  was  a  dangerous 
thing  to  da  On  this  record  it  could  not  be 
held  aa  a  matter  of  law  that  so  to  do  was 
an  act  involving  obvious  dai^;er,  so  danger- 
ous that  no  reasonably  prudent  person  would 
subject  himself  to  Its  haxard. 

[7]  With  referoice  to  the  ezoeptioii  to  the 
excerpt  from  the  oral  durge  of  the  court 
(fourth  assignment^,  it  cannot  he  affirmed 
that  the  court  advised  the  Jury,  or  Intended 
to  advise  the  Jury,  that  slnqile  negligence  Is 
the  equivalent  (tf  wsnton  or  willful  miscon- 
duct proximately  causing  plalntlirs  Inju^. 
A  ftiir,  reasonable  interpretaUm  of  the  al- 
lusion -in  the  emerpt  to  netflgenoe  requires 
the  refermce  that  torn  to  the  preceding 
terms  whereby  the  aggravated  wrong,  not 
^ple  negligence,  was  defined  In  the  hnKith- 
e^  iq^n  which  the  court  baaed  the  coo- 
duslon  relating  to  the  measure  and  charac- 
ter of  the  recoverable  damages  to  whldi  the 
Jury*a  attoiUMi  was  therein  called.  These 
craialderaUona  are  a  suffldoit  re^tonse  to  the 
slns^  criticism  of  the  excerpt  set  down  in 
the  brief  for  app^Uant;  via.  that  the  Jury 
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were  authorised  Oiereby  to  conclude  that  a 
want(Hi  or  willful  wrong  proximately  caused 
plaintiff's  Injury,  aotwltbstandlDg  simple 
negligence  al<»ie  diaracterlsed  the  act  or 
omission  proximately  causing  the  plalntUTs 
injury.  No  prejudicial  oror  was  commit- 
ted in  this  particular. 

[I,  •]  It  Is  manifest  that  the  defendant  was 
not  entitled,  as  upon  the  theories  to  be  stat- 
ed, to  the  general  affirmative  instructions  re- 
quested by  it  with  refermce  to  particular 
counts;  that  there  was  no  evidence  of  will- 
ful or  wanton  misconduct  or  omissiMi  on  the 
part  of  the  motorcar  operator  proximately 
contributing  to  the  plaintiff's  Injury;  that 
the  plaintiff  either  assumed  the  risk  of  In- 
Jury  while  "riding"  the  empty  cars  from  the 
"tipple"  toward  the  stock  pile,  or  was,  as 
a  matter  of  law,  thereby  r^d^red  guilty  of 
contributory  n^ligence  barring  a  recovery. 
The  evidrace  put  all  of  these  matters  be- 
yond the  pale  of  a  conduslm  of  law  favorable 
to  the  defendant  It  Is  Insisted  that  the  de- 
fendant was  erroneouBly  refused  the  gener- 
al affirmative  charge  as  to  count  E  because 
of  the  entire  absence  of  evidence  trading  to 
show  a  defect,  etc.,  as  averred  In  count  B. 
While  the  bill  of  exceptions  bears,  at  page 
76  of  the  transcript,  the  recital  that  it  con- 
tained "all  of  the  evidence  in  this  cas^"  yet 
it  affirmatively  appears  from  the  body  of  the 
bill  of  exceptions  that  several  photographs  of 
the  motorcar  or  motor  and  a  map  of  the  locus 
In  quo  are  not  shown  in  any  way  the  rec- 
ord. Ala.  Ter.  Oo.  t.  Benns,  189  Ala.  S80,  66 
South.  B89.  The  map  found  with  the  rec(»d, 
bat  wholly  unattached  and  unidentified  In 
the  tnuucrlptt  cannot  be  considered;  the 
map  not  b^nff  made  a  part  of  the  renvd  In 
tbla  casft  See  Bl^  Lewis,  18B  Ala.  S8S, 
539,  66  South.  4S4.  It  thus  ai^wars  that  the 
recital  above  quoted  is  afflnnatlvely  refuted 
oOier  recitals  in  the  body  of  the  bin.  In 
the  abamce  of  the  eridAnce  afforded  bgr  the 
photographs  ot  the  motor  or  motorcar,  evi- 
doice  that  the  record  redtes  was  before  the 
trial  court  when  it  refnsed  the  instruction 
under  consideration,  this  court  cannot  af- 
firm that  there  was  no  evidence  of  a  defect, 
eta,  wilAln  tlie  avermoits  of  count  E,  not- 
wlUistandlng  witnesses  fOr  the  defendant 
testified  that  tbm  was  no  deftet  in  the  mo- 
tor or  motorcar  or  tram  tnct  of  the  dfr^ 
fendant  It  is  also  urged  that  the  court  erred 
in  refusing  the  general  affirmative  charge 
for  the  defendant  as  to  count  D;  and  so  upon 
the  ground  that,  even  assuming  that  the  su- 
perintendent or  foreman  was  negligent  in 
ordering  the  plaintiff  to  "ride"  the  «npty 
cars  on  his  return  from  the  commissary,  and 
plaintiff  was  while  so  doing  Injured,  such 
negligence  was  not  the  proximate,  but  the 
remote,  cause  of  the  plaintiff's  injury;  and 
in  such  circumstances  the  plaintiff's  count 
(D)  was  not  sustained.  It  is  true  that  there 
was  evidence  tending  to  attribute  the  plain- 


tiff's injury,  for  proximate  caus^  to  the 
negligence  of  Baxter,  who  was  operating  the 
gasoline  motor,  but,  to  a  quite  different  ef- 
fect, there  was  evidence  tending  to  show 
that  the  "trip  of  cars,"  on  one  of  whidii  the 
plaintiff  was  riding,  became  derailed,  threw 
plaintiff  to  the  track,  and  tbea  the  closely 
following  motor  car  struck  and  Injured  hluL 
In  view  of  this  latter  phase  of  the  evidence, 
and  In  view  of  the  doubt  arlvlng  from  the 
evidence  as  to  whether  to  "ride"  the  car  was, 
under  the  drcumatances,  an  obviously  dan- 
gerous thing  to  do,  it  cannot  be  held  as  a 
matter  of  law  that,  if  the  plaintiff's  injury 
was  caused  as  the  Latter  phase  of  the  tes- 
timony Indicated,  the  direction  of  the  Core- 
man  (if  given  to  the  plaintiff)  for  him  to  re- 
turn by  "riding"  the  empty  cars  down  the 
Incline  was  not  the  proximate  cause  of  the 
plaintiff's  injury.  It  results  that  the  refusal 
of  the  general  afflrmatlTe  charge  as  to  oount 
D  was  not  error. 

There  is  no  merit  in  the  assignments  of 
error  urged  in  the  brl^  The  Judgment  la 
therefore  afflmed. 

Affirmed. 

ANDERSON,  a  and  SAXBE  and 
QABDNEB,  JJ.,  concur. 

ORAWTOBD  V.  MHiLS.    (4  DIv.  803.) 
(Supreme  Court  of  Alabama.    June  28,  1918.) 

1.  Dismissal  anu  Nonsuit  «=»24— Stbikino 
Out  Defendants— EmoT— Statute. 

By  express  provision  ot  Oode  1907.  |  2502. 
as  amended  by  Act  S^t.  18,  1916  (Laws  1U15, 
p.  €05),  i;daiutiS  may  at  any  time  amend  by 
striking  out  defendants  without  woiking  a  diii- 
continuance  as  to  a  defendant  not  stricken  out. 

2.  Pabtiks  <|b9»96(1)— AuEHDmirr— Statuxx— 
FKHDina  Gabib. 

Code  1907,  {  2S02,  as  amended  by  Act  Sept. 
18,  191S  (Z^wa  1916,  p.  006),  as  to  amendment 
of  parties  bdng  a  ranedlal  statute,  amdies  to 
an  amendment  of  parties  after  adoption  cl  the 
statote  in  an  action  peoding  when  it  was 
adopted. 

8.  PLEASino  <g»2*8(4)— AMKHPIICTT— ADDIMO 

Counts. 

Under  Code  1907,  |  6367,  ellowinK  amend- 
ments by  adding  counts  so  long  as  they  refer 
to  the  same  transactions,  i;»t>pert7,  title,  and 
parties  as  the  origioal,  to  a  complaint  against 
<«ie  as  surety  because  of  iHrincipal's  failure  to 
deliver  cotton  may  be  sdded  ooonta  for  his  con- 
verting or  failing  to  deliver  the  cotton. 

Appeal  from  Circuit  Oonr^  l^nrx  County; 
H.  A.  Pearce,  Judge. 

Action  by  W.  H.  Wlls  against  J.  W.  Craw- 
ford. From  adverse  Judgment,  defendant 
sE^als.  Transferred  from  the  Court  of  Ap- 
peals under  aection  6^  Act  of  ApiU  IS,  1911. 
p.  449.  Affirmed. 

W.  U  Lee,  of  Columtda,  and  B.  G.  Taimer 
and  T.  M.  Espy.  boOr  of  Dothan,  tor  appel- 
lant W.  O.  Long,  of  AbberlUfl,  W.  B.  Chap- 
man, oi  Dothan,  and  H.  U  Uartlii,  ot  Oaarfe, 

for  appellee. 
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THOMAS,  X  'nie  original  complaint,  filed 
July  26.  1915,  was  against  W.  Q.  Creel,  J. 
W.  Crawford,  R.  K.  Stokes,  and  J.  B.  Long, 
u  principal  aikd  enretles,  on  a  bond  given 
tgr  tbe  principal  to  condnct  a  public  ware- 
bouse  for  the  storage  of  cotton,  etc,  for  com- 
pensation. In  accordance  with  section  6123  et 
seQ.  of  tile  Code.  The  breacbr  the  bond 
ai'erred  was  th<e  failure  and  refusal,  after 
due  demand,  to  deliver  seven  bales  of  cotton 
to  plalntlfT,  transferee  of  warehonse  receipts 
Issued  to  Mary  C.  Davis  for  said  cotton  etor- 
ed  by  her  with  the  Farmers'  Warehouse  dur- 
ing the  time  It  was  operated  by  Creel.  On 
August  16, 1916,  after  the  several  defendants 
bad  been  served  with  copy  of  the  summons 
and  ccnnplalut,  amendment  was  made  by 
striking  as  parties  defendant  Creel,  Stokes, 
and  Ltmg,  and  by  adding  counts  2  to  6,  ln> 
duslves.  Wherenpcm  def aidant  Crawford  mov- 
ed to  strike  the  contplaint  as  amended,  which 
motion  being  denied,  he  moved  the  court  to 
enter  a  discontinuance  of  the  cause.  The 
Srst  twelve  assignmoitB  of  error  challenge 
the  conrt's  ruling  in  permitting  the  amend- 
meut,  denying  the  motlMi  to  strike,  and  r» 
fusing  to  enter  a  discontinuance. 

[1,2]  1.  Appellant's  Insistence  is  tliat,  as 
the  aevotd  parties  were  sued  In  the  same  ac- 
tion, and  snmmtms  and  complaint  was  served 
apon  all  of  them,  and  no  personal  defenses 
were  Interposed  when  plaintiff  amended  by 
striking  from  the  complaint  all  defendants 
save  J.  W.  Crawford,  the  ranalnlng  defend- 
ant took  timely  advantage  of  such  action 
by  moving  that  a  discontinnance  at  the  cause 
be  entered.  This  would  have  been  the  effect 
of  such  an  amendment,  under  a  long  line 
of  decisions  In  this  state  following  the  rule 
of  the  common  law.  123  Oyc.  804 ;  14  Cyc. 
411;  WlU's  Gould  on  PI.,  pp.  387.  455;  Smith 
V.  Cobb,  1  Stew.  62 ;  Adkins  v.  Allen,  1  Stew. 
130 ;  Slade  v.  Street,  T7  Ala.  678 ;  Torrey  v. 
Forbes,  04  Ala.  135.  10  South.  320;  Hayes  t. 
Donn.  136  Ala.  528.  34  South.  944;  Svans 
Uarble  Co.  t.  McDonald  &  Co.,  142  Ala.  130, 
37  South.  830:  AshbQr  Brick  Go.  t.  Walker 
Co,  151  Ala.  272, 44  South.  06;  Long  r.  Gwln, 
188  Ala.  Ififly  66  South.  88 ;  Beecher  t.  Hen- 
derson, 4  Ala.  Apfi.  64S,  68  South.  806;  King 
V.  Olbbs,  12  Ala.  App.  0O4,  67  South.  757; 
Plunkett  Dendy,  197  Ala.  262.  72  South. 
625. 

This  common-law  rule  finding  recognition 
In  the  statutes  (1862,  |  2140;  1867.  1  2545; 
1876.  1  2911;  1886k  f  2607;  1896^  |  42;  1907, 
i  2602)  was  abolished  by  the  remedial  proce- 
dure  of  September  18,  1915.  which  was: 

'Utiat  section  2602  of  the  Code  (1907)  be 
■mended  so  as  to  read:  2602.  When  any  suit 
la  institoted  against  one  or  more  persons  upon 
any  separate  Joint,  or  joint  and  several  con- 
tracts, or  upon  any  separate  jtrint,  or  joint  and 
several  cause  of  actloo.  the  plaintiff  may,  at  any 
time  amoad  the  Mimmtms  and  complaint  by 
striking  out,  or  adding  parties  plaintiff  or  de- 
fendant, whether  served  or  not,  and  audi  amend- 
ment shall  net  woA  a  dlseoatmnanoe  as  to  any  | 
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defendant  not  stricken  out  bat  the  plaintiff  mar 
recover  such  judgment  as  he  may  be  entitled 
to  against  any  one  or  more  of  the  defendants, 
And  where  in  a  suit  up<»i  a  joint  ctmtract  or 
caose  of  action,  the  proof  ihows  it  to  be  a  sep- 
arate or  several  contracts  or  cause  of  action,  the 
plaiutiff  may  amend  1^  striking  oat  the  partios 
not  liaUe,  and  sudi  amendment  shall  not  work 
a  discmtinnance^  or  constltate  a  variance." 
G«D.  Acts  1916t  p.  606. 

See  (Plunkett  v.  Dendy,  197  Ala.  262,  72 
South.  525;  Batman  t.  B'ham  P.  ft  O.  Ca, 
185  Ala.  813,  64  South.  600;  Brown  t.  toeb, 
177  Ala.  106.  68  South.  330. 

The  statute  applies  to  pending  causes,  as 
to  amendments  made  after  its  adoption.  Re- 
medial statutes  have  been  given  like  applica- 
tion by  this  court  Walden  v.  Leach,  n 
South.  881:  Coker  v.  Ftmntaln,  76  South. 
471;  T.  R.  N.  Co.  T.  Grantland,  76  9outh-»283; 
PooU  A  Co.  T.  Foy-Hays  Oo.,  160  Ala.  463, 
48  Sooth.  786;  JsOerson  County  8aT.  Bank 
T.  Barbour.  101  Ala.  288*  68  South.  4S.  Tliere 
was  no  dlsccmtlnnance  by  strlUng  serwal  of 
the  parties  d^mdant  to  the  original  com- 
plaint after  service  was  p»fected  on  all  of 
them.  No  entire  change  of  jtartles  was  made 
by  the  amendment  made  under  section  6367 
of  the  Code.  Plunkett  t.  Dendy,  197  Ala.  262, 
72  South.  626;  Smith  t.  Tearwood,  197  Ala. 
680,  78  South.  384;  Bardeu  Merc.  Co.  r. 
Whltedde,  146  Ala.  6L7,  89  South.  676;  Vine- 
gar Bend  Co.  t.  Chicago  Ca,  131  Ala.  411,  30 
SoutlL  776 ;  Dvans  Oo.  v.  McDonald,  142  Ala. 
130.  87  South.  880;  Head  v.  J.  M.  Robinson, 
Nort<Hi  &  Oa,  191  Ala.  362.  67  Sonih.  976. 

[1]  2.  Did  the  court  commit  reversible  er- 
ror in  permitting  plaintiff's  amendments  by 
the  additional  counts?  The  cause  of  action 
finding  CTpresslon  In  the  original  count  was 
the  failure  of  Creel  to  deliver  to  plaintiff  the 
cotton  evldmced  by  the  duly  transferred 
warehouse  receipts,  with  the  llaMllty  of  the 
other  defendants  (of  whom  appellant  was 
one)  by  reason  of  th^  suretyship  on  Creel's 
war^ous^an'a  bond.  Appellant's  counsel 
say,  of  the  several  counts: 

"The  complaint  as  amended  consisted  ot  six 
counts,  (me  of  which  was  against  Crawford  on 
the  bond  executed  by  him,  and  the  other  five 
(counts)  against  him  for  his  wrot^rfal  act  In 
amvertmg  or  falUng  to  dettrer  the  cotttm." 

The  recent  statute  permits  uoaidments, 
"whilst  the  cause  is  In  progress,"  of  all  and 
every  in^perf^on  and  defect  <^  form,  on 
motion  ot  the  party,  without  costs  and  with- 
out d^y,  "onleaa  injustice  will  ther^  be 
done  to  the  of^rasite  party."  and  the  court 
must  permit  the  ammdm^t  of  the  ctxnplaint 
"by  striking  out  or  adding  new  parties 
plaintiff,  or  striking  out  or  adding  new  par- 
ties defendant,  or  by  striking  out  or  adding 
new  counts  or  statements  of  tbe  cause  of  ac- 
tion, which  couXd  have  been  includeA  in  the 
original  complaint  or  plea,  and  such 
amendment  shall  relate  back  to  the  com- 
mencement of  the  suit,  and  It  shall  not 
be  held  that  sudi  new  counts  or  state- 
ments of  the  cause  <Ht  actira  rdate  to  new 
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•r  other  canaes  of  action,  ao  Ions  as  Lhey 
refer  to  the  same  trantactioii,  property  and 
title  and  partie*  a*  the  original,  and  where 
this  Is  not  apparent  on  the  avmneuta  ot  the 
pleading.  It  shall  be  a  qnestt(H]i  of  fact  for 
the  Jury,-  Code  1907,  {  B367.  Was  Injus- 
tice done  the  opi>oalte  party  by  the  amend- 
menta  allowed  and  made?  Did  the  amend- 
menta  refer  to  the  same  transactlmi,  property, 
title,  and  parties  as  were  the  suti^ect-matter 
of  the  orlgLnal  count?  Bodot  t.  Capdiart, 
ld5  Ala.  29.  TO  Sooth.  756,  and  antboritlgs  cot 
lected. 

In  Hantdiey  v.  Brunson.  181  Ala.  4B3,  61 
South.  268,  treating  of  the  statnte,  and  of 
an  amoidment  that  predicated  the  right  of 
action  upon  a  prosecution  COTnmemced  before 
a  different  ofScer  from  the  one  named  in  the 
original  oomidalnt,  Justice  Anderson  said: 

"It  moat  be  obseired  that  a  party  has  the 
right  to  Bm«id  in  any  instance  covered  by  the 
Btatute,  and  at  any  time  during  the  progress  of 
the  case,  and  witooat  cost  or  delay,  umess  an 
injustice  is  thereby  done  the  opposite  party. 
If  the  proposed  amendment  ahould  take  the  of^ 
posite  party  by  surpiiaa,  or  necessitate  a  con- 
tinuance of  the  case,  the  trial  court  would  no 
doubt  have  the  discretion  to  impose  coat  or  a 
continnanoe,  one  w  both,  as  a  conditicn  prece- 
dent to  the  allowance  of  the  amendmeut  On 
the  other  hand,  If  the  amendment  does  not  tahe 
tiie  oppoEdte  party  by  surprise  and  he  is  ready 
to  meet  the  amendment  and  proceed  with  the 
trial  of  the  case,  it  is  difficult  to  see  how  the  said 
amendment  can  work  an  Injustiee  to  the  op- 
I>oslte  party,  and,  if  it  does  not  do  bo,  the  amend- 
ment snonld  be  allowed  without  cost  or  delay." 
Georgia  CottMi  Oo.  t.  Lee,  196  Ala.  689,  72 
South.  1&8. 

The  qnestiou  of  amraidments  made  under 
aecUon  3331  of  the  Code  of  1896  was  Oicn^ 
oofl^  discussed  In  Coitral  of  Oetvgla  By. 
Co.  T.  Foshee,  126  Ala.  199,  27  SodUl  1006, 
where  are  collected  and  reviewed  the  cases 
theretofore  decided  on  the  pc^nt  by  this 
court.  The  Chief  Justice  said: 

"These  anth<»itie8  serve  to  fullv  support  the 
proposition  with  wliidi  we  began  this  discusnon, 
vis.  that,  so  long  as  counts  added  by  amendment 
set  up  the  same  oeneral  tranaaotiong  or  ootmr- 
rmoet  ftpon  wMoa  the  or^Hnal  oomjitoiMt  relied 
for  reooverjfi  ^  Mroduoe  an  entirely 
new  oau»e  of  (totion  and  are  not  objectionable, 
thouffji  the  form  of  action  majf  be  changed  by 
them  a»  from  trover  to  oa4e,  or  «ioe  eerea,  or 
from  case  to  treepatt,  eta  [italics  aupplledl; 
and  they  further  serve  to  difterraitiate  the  rule 
of  amendments  prescribed  by  the  statute  as  con< 
strued  by  this  court  from  the  rule  against  de- 
partures in  after  pleading  from  the  case  made 
by  Uie  comidaint.  It  is  no  objection  to  an 
amendment  that  it  works  a  departure  from  the 
original  complaint  within  the  meaning  of  the 
rule  last  referred  to." 

In  A.  T.  &  I.  Oo.  T.  Hall  ft  Farley,  Trua- 
teee,  152  Ala.  262,  44  South.  692,  the  opinion 
cites  with  approval  Fosbee's  Case,  supra,  and 
criticizes  Nelaon  v.  First  National  Bank,  139 
Ala.  690,  36  South.  707,  101  Am.  St.  Rep. 
62;  and  propounds  the  questlw  tot  Inquiry 
as  to  such  amendments  as  follows: 

"Is  the  subject-matter  of  the  amendment 
within  the  lis  pendens  of  the  original  complaint 
or  biU?  If  it  is,  the  amendment  must  be  allow- 
ed at  any  stage  ot  the  ^ooeedfaif  .** 


ThouiA  then  was  a  dlsasreement  as  to  the 
ditldsm  <tf  the  Nelson  Case,  the  holding  was 
that  where  the  original  bill  all^wd  the  re- 
spondents were  subscribers  to  the  stock  of 
the  corporation,  and  iiad  given  their  notes  to 
the  corporation  for  their  subscription,  wbldi 
notes  bad  never  beoi  paid, '  and  they  were 
parties  to  a  fraudulent  scheme  with  one  S. 
to  defraud  the  corporation  and  Its  credltOTs 
by.  an  attempt  to  relieve  themsdves  from 
their  liabiUty  on  their  note,  but  the  aUega- 
tlons  of  which  failed  to  connect  the  corpora- 
tion with  the  scheme,  the  bill  may  be  there- 
after amended  so  as  to  chai^  of  the  debtor 
corporation,  as  a  party  to  the  £raudul«it 
scheme,  that  It  made  a  gift  of  the  notes  to 
the  subscribers,  and  assigned  the  notes  to 
complainants  as  collateral  security  by  tiie 
corporation,  and  tiiat  complainants  bad  been 
dispossessed  of  these  collaterals  by  fraud. 

Who^  the  amendment  dedares  upon  the 
same  substantial  facts  as  are  set  np  In  the 
original  complaint,  and  a  recovery  on  the 
amended  complaint  would  be  a  bar  to  xeoor- 
ery  <m  the  original  ctunplalnt,  was  said  to 
be  a  test  of  the  permlsslblUty  ct  the  amend- 
ment. In  A.  a  a  ft  I.  Co.  T.  Heald,  154  Ala. 
580,  45  Soutb.  686.  The  amoidment  In  the 
Heald  Case  was  a  count,  under  the  Employen^ 
UablUty  Act  (Code  1907,  I  3910  et  seqO,  hi 
a  comi^lnt  Oiat  bad  ivlglnally  dedared  un- 
der the  common  law  against  a  mnkBr  for  the 
death  of  a  servant  TbB  amendment  in  ques- 
tion In  the  Nelacm  Oas^  su^,  was  differen- 
tiated from  the  amendment  made  in.  the 
Heald  Case. 

So  much  tw  some  of  the  authorities  oa  de- 
parture Td  uMi,  and  on  the  r^tlcm  of 
amendment,  b^ore  the  recodification  of  sec- 
tion 3331  Of  the  Code  of  1896  (as  revised  by 
the  Code  Cwomlttee)  as  section  5367  of  the 
present  Code.  It  was  In  respcnse  to  this 
discussion  In  the  Heald  Caae^  no  doubt,  that 
the  statute  was  revised  by  the  Code  o(na- 
mlttee  of  the  LegUdaturew  The  recent  ded- 
slOQs  of  this  court,  under  the  statute,  hare 
sanctioned  amendmaits  In  those  cases  In 
which  no  Injustice  thereby  will  be  done  to 
the  oi^oslte  party,  so  long  as  the  amendment 
refers  to  "the  same  transacthm,  pnqierty. 
and  title  and  parties'*  as  those  declared  on  In 
the  OTlglnal  complaint.  MobUe  U^t  ft  B. 
R,  Oo.  T.  Portlss,  19S  Ala.  320,  70  South.  136; 
Smith  T,  Bachus,  106  Ala.  8,  12,  70  South. 
261;  ft  N.  B.  R.  Go.  T.  Abemethy,  192 
Ala.  629,  69  South.  57;  StrickUn  t.  KImbreU, 
103  Ala.  211,  215,  69  South.  14;  Martin  v. 
Howard,  193  Ala.  477,  68  South.  982;  WU- 
son  T.  BatcUir,  107  Ala.  548,  73  South.  84; 
Lisenby  t.  Capp^  TH  Soutb.  8^.  In  Gam- 
blll  T.  Fox  Typewriter  Co.,  190  Ala.  86,  66 
South.  666,  a  cwnplalnt  containing  a  count  in 
trover  was  permitted  to  be  amended  by  the 
addition  of  counts  for  the  breaidi  of  a  btnd, 
and  the  common  counts.  This  is  the  converse 
of  the  amendment  permitted  In  the  Instant 
case  against  defendant's  objection.  In  K.  G 
ft  Sb  Ifc  By.  C«  T.  Abramaon  Fndoce  Col. 
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74  SoqUi.  350,  a  complftlnt  containing  counts 
for  coQTerslon  and  moner  had  and  received, 
amended  by  the  addition  of  the  common 
counts,  and  counts  for  failure  to  deUver  a 
shipment,  was  hdd  not  to  constltntft  a  de- 
parture: Oalnes  t.  B.  R.  U  A  P.  Och,  164 
Ala.  6,  51  SoDth.  238.  It  JEhonld  be  remarked 
that  a  Joinder  of  actions  In  case  and  trespass 
may  not  be  made  In  the  same  oonnt.  ft 
N.  R,  B,  Oo.  T.  Abemathy,  19T  Ala.  512.  78 
Sooth.  103.  Under  the  rec«it  ctmstmctlons 
of  the  statute  of  amendments,  there  «m>  no 
departure  In  the  Instant  pleadinga 

Assignments  of  error  13  and  14  are  with- 
out merit,  since  the  record  falls  to  Inform 
□8  what  demurrer  was  Interposed  by  defend- 
ant Crawford  to  the  oomidalnt  as  amended, 
and  the  Judgment  entry  does  not  disclose  at 
rulli«  thereon. 

The  judgment  oC  the  drcnit  court  la  af- 
firmed. 

ANDSBSON.  O.  J.,  and  MAYFIBLD  and 
SOMEBVILLB^  JJ.,  concur. 


PATTHB80N  et  aL  r.  8TATD.   (4  Dlv.  m.) 

(SniHreme  Ooart  of  Alabama.    May  16, 
Behearing  Denied  Jane  20.  m&) 

1.  Jtibt  «=>80— QUA8HI1I0  Vehii»— Wiirrao 

Sfeciai.  Vbitibe. 
DefenduitB  in  homicide  having  waived  spe- 
cial venire  as  provided  by  Code  1907,  S  7264, 
overruling  motion  to  quash  the  venire,  and  com- 
peUing  defendant!  to  go  to  trial  with  less  than 
fiO  jarora  on  the  iMUiel  from  which  to  strike,  was 
not  error. 

2.  CannNAi,  Law  «=1091C1)— Appeal— Rm- 

OBD — OOHPLIAIfCB  WITH  JUBT  STATUTE. 

That  special  venire  was  waived  in  writing  as 
provided  by  Code  1907,  fi  7201.  by  defendants 
in  homicide,  held  safficientiy  shown  by  recital 
in  judgment  entry  and  in  bill  ot  exceptions. 

3.  HomoiDB  ^sslfiSCB)— Dtxdbto— TaUATa. 

Threats  against  a  dass  by  defendant  in  hom- 
icide mar  shown,  when  deceased  was  of  that 
dass. 

4.  CantXNAi.  Law  ^»67S(4)— InSTBUOTZons— 

LncTTIHG    CONSIDXBATIOK    07  CODXIiaffD- 

astt'b  Threats. 
Testimony  ot  threats  by  <m»  of  the  defend- 
ants In  hcnuclde  if  not  made  relevant  to  the 
other  by  evidence  of  conspiracy  should,  on  mo- 
tion, be  limited  to  the  one  making  them. 

5.  Ceimiwal  Law  ^»427(B)  —  Evidence  — 
Thbkats  bt  Codkpbndant. 

Testimony  of  threats  by  one  of  defendants  in 
hranicide,  being  made  relevant  to  the  other  by 
evidence  prima  fade  aafficient  to  establish  con- 
spiracy,  Is  for  the  jory's  ctmsideration  in  pass- 
ing OD  gnilt  of  each. 

6.  CanaKAL  Law  «es>028  — Stioknoe— Ooh* 

FKSSION  or  CODKnNDAXT. 

Confession  ot  cme  defttidant  In  the  absence 
at  Um  ether  is  not  onnpetent  against  the  other. 

7.  CBnoKAi.  Lav  «»d78(^lNravDonoNB— 

LlurnNO    ConSIDEBATION     OP  OODEVEITD- 

ant'8  CoNrassioN. 
Confession  by  (me  defendant  in  the  absence 
of  the  other  shomd  be  Ifanlted  by  instniction  to 
the  gvUt  of  Hie  coniGeBwr. 


6.  CaxmnAL  Law  4=9668— Cobptts  Deuoti— 

JSVIUEIICW. 

The  corpus  delicti  need  not  be  proved  by  dl- 
rect  or  positive  testimony,  and  may  be  ehown  by 
evidence  from  which  only  a  reasonable  infer- 
ence that  the  offense  has  been  conmiitted  may  be 
drawn  by  the  jury;  the  proved  facts  and  dream- 
stances  being  considered  together. 
0.  CanaNAL  Law  «=»535(1)  —  Concessions  — 

COBBOBORATION — COEPtJS  DELICTI. 

A  mere  confcesion  witbout  other  proof  of  the 
crime  will  not  support  a  conviction. 

10.  CmmiNAi.  Law  «a»ce6  —  Evidence  — 

Tbacks. 

Evidence  of  tracks  leading  from  a  house  t<. 
the  place  of  homidde,  made  by  perstms  running, 
considered  with  other  evidence,  Is  onnpetent  ai 
tending  to  identify  the  gnilty  parties. 

11.  GsnuNAL  Law  «=»339  —  Evxdkrcb  — 
Tbaoks. 

£Mdence  of  tracks  tending  to  corroborate 
confession  <^  one  defendant  and  threats  and  dec- 
larati(His  against  interest  of  the  other  ia  admis- 
sible. 

12.  CtaiiiNAL  Law  «8=»681(1)  —  Evxranoi  — 

Conduct  of  Defendant. 
Testimony  that  defendant  looked  or  appear- 
ed exdted  or  nervous  under  detailed  circum- 
stsnccs  Is  admissible,  hn  cmduet  b^g  eridenct 
in  the  natace  ot  an  admission  against  interest. 

13.  Cbiminai.  Law  ^=3433— Evidence— I^rr- 

TEB  OF  CONSPIBATOR. 

A  letter  of  one  d^ndant  in  homidde  may  be 
admissive  to  show  her  motive,  to  eonoborate 
testimony  as  to  her  threats  and  dedaraticms 

against  interest,  and  for  consideration  with  tbe 
confession  of  the  other  defendant 

14.  CaiinnAL  Law  <8=»736{1)— Gobpub  Delic- 
ti—Pbovhicb  OF  COUBT  AND  JUBT. 

It  is  for  tbe  judge  to  determine  whether 
there  is  testimony  suffident  to  make  it  appear 
prima  fade  that  a  crime  has  been  committed,  but 
its  ultimate  determination  on  conflicting  and 
contradictory  evidence  is  for  the  jury. 
IB.  Gbuinal  Law  ^763,  764(1)  —  Instbuc- 
TiON  ON  Effect  of  Evidence. 

Statement  In  charge,  after  statement  that  tt 
la  agreed  there  is  but  one  charge  for  the  jury  to 
determine,  namely,  murder  in  uie  first  degree  or 
not  guilty,  that  tbe  state  has  made  out  a  corpus 
delicti,  Is  not  strictly  a  charge  on  the  effect  of 
the  evidence,  but  a  statonent  of  an  undisputed 
fact. 

16.  Cbiminai,  Law  «=>1187(3)— Appeal— In- 

TiTBo  Ebbob. 
The  charge  ihowigg  an  agreement  that  the 
parties  by  consent  narrowed  the  issue  to  murder 
in  the  first  degree  or  not  gailty,  an  excnition  to 
charge  that  the  inquiry  is  whether  de&ndania 
are  the  guilty  ones  Is  not  available. 

Mayfield,  Sayr^  and  Thomas,  fliwifnting 

in  part. 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; J.  S.  Williams,  Judge. 

Rich  Patterson  and  Fannie  Harris  were 
convicted  of  murder  in  the  first  degree,  and 
api>eal.  Reversed  and  remanded  In  part,  ana 
In.  part  affirmed. 

Chauno^  Sparks,  of  Bufaula,  and  Q.  W. 
Winn,  of  daytoo,  for  appellants.  F.  Loyd 
Tate,  Atty.  Gen.,  and  Bmmett  S.  Thlgpen, 
Asst.  Atty.  Qen.,  for  the  State. 

THOMAS,  J.  Appellants  were  tried  and 
convicted  of  murder  in  the  first  degree,  and 
sentenced  respectively  to  the  penltoitlary 
for  Ilfet 
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[1, 1]  There  was  no  ermr  in  OTennllnff  the 
motion  to  quash  the  rrailre,  and  oompelllng 
the  d^endants  to  go  to  trial  with  less  than 
60  Jurors  on  the  pand  from  which  to  strike. 
It  la  snffldently  shown  that  the  special  veoire 
was  waived  as  provided  by  aectlOD  7204  of 
the  Code.  The  recital  In  the  Judgment  oitry 
showing  the  waiver  Is: 

"Defendants  being  In  o^em  ooort  attended  hj 
their  counsel,  and  being  dnly  arraigned  open 
said  indictment,  jdeacl  not  gnilty,  and  hi  connec- 
tioD  therewith  file  their  written  waiver  of  a  spe- 
cial venire  and  the  aenriea  ot  a  copy  of  tiie  in- 
dictment and  venire  for  the  trial  <A  this  canse." 

The  bill  of  exceptions  also  seta  out  that 
upon  being  arraigned  the  defmdants  pleaded 
not  guilty,  "and  then  and  there  waived  a  spe- 
cial venire  and  consulted  In  writing  to  be 
tried  by  the  Jurors  In  attendance  upon  the 
court."  McSwean  v.  State,  175  Ala.  21,  67 
South.  782;  Washington  v.  State,  188  Ala. 
IttU  06  South.  34;  Burton  t.  State,  194  Ala. 
2,  09  South.  913;  Harper  T.  States  18  Ala. 
App.  47,  69  South.  302. 

[3-B]  It  has  been  declared  that  threats 
against  a  class  may  be  given  In  evidence 
when  the  party  injured  is  of  that  class. 
Sacit  a  threat  may  be  only  slight  evidence, 
yet  be  OHnpetwt  for  the  Jury  to  consider 
in  connection  with  tlie  other  evidence.  Sharp 
T.  State.  198  Ala.  22,  08  South.  122. 

The  te8llmon7  of  Stevoison  tended  to 
show  the  deceased  to  be  of  the  class  refer- 
red to  in  the  threat  by  Fannie  Harrla.  If 
not  made  relevant  as  to  d^ndant  Patterson 
by  evidence  tending  to  show,  or  crafinnatwy 
of,  a  conspiracy  on  his  part  with  defoidant 
Harris,  tills  testimony  on  motion  should  have 
been  Umlted  as  to  him.  Wboi,  however,  this 
eridenoe  waa  made  rdemnt  evidence,  di- 
rect or  circumstantial,  prima  facie  auffldoit 
to  establish  the  existoice  ot  a  conapiracy  be- 
tween these  defendants,  tt  waa  for  the  Jury's 
consideration  In  passing  on  the  guilt  or  in- 
nocence each  defendant  STcAnally  v. 
State,  74  Ala.  9;  Hunter  v.  State,  112  Ala. 
77,  21  South.  05:  National  Part  Bank  v.  L. 
Ife  N.  B.  R.  Co.,  74  Sooth.  69,  and  authori- 
ties there  collected;  Cooley  on  Torts,  S  14.3. 
Where  there  was  a  previously  formed  pur- 
pose or  conspiracy  to  commit  the  ofTense  In 
question,  the  declarations,  acts,  and  conduct 
of  one  conspirator,  done  or  expressed  In  pro- 
motion of,  or  in  relation  to,  the  object  and 
purpose  of  the  conspiracy,  are  those  of  the 
other;  and  such  declarations,  acts,  or  con- 
duct may  be  givra  In  evidence  against  each 
conspirator.  "To  allow  such  testimony  to 
go  to  the  Jury,  a  foundation  must  be  laid  by 
proof  sufficient,  lu  the  <^nloii  of  the  presid- 
ing Judge,  to  establish,  prima  facie,  the  ez- 
Istaice  of  the  conspiracy;"  the  evidence  on 
which  the  Judge  acts  need  not  necessarily 
establish  the  corpus  delicti.  1  Greenl.  Ev. 
I  184,  a,  b;  2  Jones  Ev.  §  254;  Stephens,  Ev. 
49 ;  Morris  v.  State,  146  Ala.  66,  41  South. 
274;  BosweU  v.  Statei  1  Ala.  App.  1S1«  60 
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South.  21;  SmiUi  T.  State^  8  Ala.  Am.  187, 

62  South.  676. 

[1, 7]  nie  conteasion  of  def aidant  Patter^ 
son.  In  the  absttue  of  defmdant  Harris,  was 
not  competent  evidence  against  the  latter, 
and  should  have  beei  Umlted  by  proper  in- 
structions, as  b^ng  admitted  only  to  show 
(as  it  ml^t  t^Ml)  the  gnilt  of  the  ccmfessor. 
Hendley  v.  State,  70  Sontti.  004;  E}wage  t. 
State.  IIB  Ala.  102,  21  South.  404;  Lowman 
V.  State,  m  Ala.  47.  60  South.  43;  Williams 
T.  States  81  Ala.  1. 1  Sooth.  179, 00  An.  Bei«. 
133;  National  Park  Bank  t.  *  N.  B.  B. 
Oo.,  Biqira. 

[1. 1]  It  la  not  KQnlTed  tliat  oorpoa 
dcilett  be  pzored  direct  w  poaltlTe  erl- 
dsnoa;  it  may  be  Aovni  1^  erldance  from 
wlildi  <»ay  a  naaiHiable  Infisrace  may  be 
drawn  by  Uie  Jury  tliat  the  offonae  has  beoi 
committed.  Ito  its  ascertalnmut^  llie  pnmn 
facts  and  drenmatanoeB  ahoidd  be  consldMed 
together,  and  if,  upon  ttie  whole  evidence  Qie 
Jury  are  sattsfled  b^ond  a  leasonable  doubt 
(a)tliattbealmeliaBbeaio(Mnmltted,and  (b) 
that  the  defendant  la  Hie  goil^  peiipetratot. 
It  la  the  duty  of  the  Jury  to  convict  Ryan  t. 
State,  100  Ala.  94, 14  Soutb.  868;  Fowler  v. 
State,  170  Ala.  OTs  64  South.  UBw  A  mere 
confession  wlttiout  other  proof  of  the  crime 
will  not  support  a  conviction.  Calvert  t. 
State,  105  Ala.  99,  61  Sonth.  811;  Bard^  v. 
State,  109  Ala.  60,  19  South.  494. 

[11,11]  Hie  evldmce  bearing  on  the  fact 
of  tracts  of  two  persons,  detailed  \f7  the  wit- 
nesses Hall  and  Bostick,  when  considered 
with  the  other  evidence^  waa  competent  as 
tending  to  IdMitlfy  the  guilty  parties — the 
tracks  leading  from  the  house  to  the  scene  of 
the  crime  appearing  to  have  been  made  by 
persona  running  and  to  be  those  of  a  man  and 
a  woman.  Such  evid«ice  further  tended  to 
corroborate  the  confession  of  def^dant  Pat- 
terson, and  Uie  threat  and  the  admissions 
against  Interest  of  the  defendant  Harris. 
Brlndley  v.  State,  193  Ala.  43,  69  South.  536, 
Ana.  Gas.  1916II,  177. 

[1 2]  There  was  no  error  In  permitting  the 
witness  to  testify  that  (defendant  Hartla 
looked  or  appeared  to  be  ezdted  or  nnvotu 
under  the  circumstances  detailed.  H«  con- 
duct waa  of  eTld»tial  value.  In  tlie  natnre 
of  an  admlaaion  agalnat  intexert.  Sharp  v. 
State,  anpra;  P^ton  t.  State,  197  Ala.  180. 
72  South.  401;  State  t.  Houston,  78  Ala.  670. 
50  Am.  Rep.  EO;  Slma  v.  State,  148  Ala.  109, 
41  South.  418;  Xagert  t.  State,  143  Ala.  SS. 
39  South.  298»  111  Am.  St  Bep.  17;  Halns- 
worth  v.  State,  180  Ala.  18,  84  South.  203. 

[13]  The  letter  from  defendant  Harris 
was  pr<q;>erly  admitted  in  evldoice  as  tending 
to  show  a  motive  on  her  part  for  the  crime, 
and  as  corroborative  of  the  testimony  of 
Stevenson  touching  threats  on  her  part,  and 
of  the  testimony  of  the  witnesses  Kolb  and 
Holkins  as  to  this  defendant's  declarations 
agaloat  interest;  and  it  waa  competent  for 
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consideration  br  the  Jury  In  Its  relation  to 
tbe  confessdon  of  defendant  Patterson. 

[141  TbB  court  began  tbe  oral  charge  with 
tbe  statement: 

"That  indietmuit,  geatlemeo,  cx>iitlini  several 
dtsrsM  of  faomicide  and  msnaUuyhter;  morder 
is  tbe  fint  degree,  and  murder  in  the  second  de- 
tree;  mandaaKhttt-  In  the  firtt  degree,  and  man- 
■laaghter  in  tbe  aecond  degree.  Tbe  faete  in  thia 
ease  are  sudi  tiuit  any  charge  on  any  other  de- 
iree  of  homoeide  wonid  be  needleee,  and,  tbe»- 
fore,  by  agreement  of  oonnsel  repreaenting  both 
tbe  state  and  the  defendant,  I  shall  confine  my- 
■df  to  marder  in  the  first  degree.  The  facts,  as 
broaght  out  by  the  evidence,  tiiminate  the  ne- 
cessity at  tbe  otbvr  diargea." 

I^e  court  then  proceeded  to  define  the 
dlfferrat  elemotts  of  mnrder  in  the  first  de- 
gree, giving  no  definition  of  mnrder  in  the 
second  degree,  nor  form  for  a  verdict  of  con- 
viction in  the  latter  ^gree.  After  practical- 
ly completing  his  oral  diaige^  tiie  court  mid 
fnrther: 

"It  la  agreed  that  there  Is  but  one  charge  ioi 
Soa  to  determine '  upon,  that  of  murder  in  tbe 
first  degree.  *  *  *  The  state  has  made  out  a 
corpus  delicti,  the  undisputed  testimony  shows 
ttiat  a  man  was  killed  as  a  result  of  a  wound  in- 
flicted from  a  gun,  and  in  such  manner  tliat  Ae 
person  or  persons  committing  the  crime  wonld  be 
cnilty  of  marder  in  the  first  degree.  So  tbe  in- 
qnlry  before  you  is  whether  or  not  these  defend- 
ants are  tbe  guil^  ones :  or  if  tbey  aided,  abet- 
tpd,  or  conspired  together  or  separately,  and 
whether  or  not  as  a  result  of  that  the  crime  was 
committed.'* 

The  defendants  Bei)aratel7  eniepted  to  that 
portion  <tf  the  oral  cha^  in  whldi  the  court 
said: 

"Hie  state  has  made  out  a  corpus  delicti,  tbe 
nndisputed  testimony  shows  that  a  man  waa 
killed  as  a  result  of  a  wound  inflicted  from  a 
gun,  and  in  such  manner  that  the  person  or  per- 
sons committing  tbe  crime  would  be  guilty  of 
murder  in  tbe  first  degree.  So  the  Inquiry  be- 
fore yon  is  whether  or  not  these  defendants  are 
the  gun^  mes;  <v  it  they  aided,  abetted  or  con- 
spired together  or  separately,  and  whether  or 
not  as  a  result  of  that  tbe  crime  was  commit- 
ted." 

Of  the  corpas  dellctt  It  has  been  declared: 
"The  snfficiency  of  the  proof  of  the  corpus 
delicti  is  a  qnesdon  for  the  court,  and  not  for 
the  jury.  GreenleaC,  in  tbe  section  cited  (3 
GreenL  Ev.  I  30)  observes:  'The  proof  of  tbe 
charge,  in  criininal  causes.  Involves  the  proof  of 
two  distinct  propositions:  First,  that  tbe  act 
itself  was  done  v  and,  secondly,  that  it  was  dnie 
by  tbe  person  charged,  and  by  none  otber— in 
other  words,  proof  of  tbe  corpus  delicti,  and  of 
the  identity  of  tbe  pristmer.*  Tbe  ascertain* 
ment  that  an  offense  has  been  committed  is  as 
esHcntial  to  conviction  as  that  tbe  defendant  la 
the  guilty  agent.  Both  of  these  essential  propo- 
sitions are  tor  ttie  determinatl<m  of  the  jury,  and 
both  must  be  proved  beyond  a  reasonable  doubt. 
To  bold  that  the  court  must  decide  ultimately 
either  of  these  propooitiona  would  be  tantamount 
to  a  denial  of  the  constitutional  right  of  trial  by 
Jury.  *  •  •  And  to  render  the  acts,  dedara- 
tiong  and  condnct  of  each  person,  in  promotion 
of,  and  In  relation  to,  the  purpose  of  a  conspir- 
acy, admiasible  against  a  coconspirator,  *a  foun- 
dation must  be  laid,  by  proof  sufiicicnt,  in  the 
opiniiHi  of  -the  prniding  judge,  to  establish, 

Srtma  fade,  tbe  existence  of  such  conspiracy. 
[cAnally  T.  State,  74  Ala.  9.  It  is  tbe  province 
of  tbe  judee  to  determine  whether  there  is  tes- 
timony sufllclent  to  make  it  appear,  prima  facie, 
that  a  crime  has  hen  committed.    The  evi- 


dence on  which  the  indge  acts  may  not  aeccssa- 
rily  eatabUsb  the  nvpus  delicti.  It  may  be, 
and  often  is,  confiicting  and  contradictory.  In 
such  case,  tbe  credibility  of  tbe  witnesses,  and 
the  snffldency  of  tbe  entire  •videneSt_are  for  ttw 
nltimste  dedsion  of  tbe  jury."  Winslow  T. 
States  76  Ala.  42. 

In  Glemona  State,  18T  Ala.  20.  84,  52 
Sonth.  467,  the  conit  had  said  In  the  oral 

charge: 

"I  charge  yon  as  a  matter  of  law  that  the  cor- 
pus delicti  has  been  proven  in  this  ease*  jvovided 
you  believe  the  evidence.** 

This  was  hdd  to  be  sererstble  error,  as 
charging  upon  tbe  effect  of  the  evidence,  in 
Tlolatloo  ot  sectioa  B862  of  the  Oode. 

AH  the  Jnatlcea  concor  in  the  opinion  that 
the  trial  court  comxqltted  rererslUe  error  In 
adndttlng  (against  the  objectlcm  ol  defendant 
Hurts)  the  oiHifBsaiiMa  at  defendant  Fatteiv 
son,  shown  to  have  been  made  In  the.  county 
Jail  In  tlie  absaica  of  deftedant  Harris,  and 
after  :Qie  enununniatlMt  of  the  ocnisplracy,  if 
sndt  existed.  On  Its  admission  as  ertdeiice, 
it  was  not  limited  as  toiding  only  to  show  the 
gidlt  of  the  confessor.  For  this  error,  the 
Judgment  of  oraiTlcthnt  as  to  defendant  Har- 
ris is  reversed,  and  the  cause  is  remanded  to 
the  drcnlt  coort  fbr  another  trial  of  defend- 
ant Harris. 

[11,11]  Mr.  KMet  Jostloe  ANDERSON, 
and  Jnstlaefl  MoCLiBLE/AN,  SOUhJlVILLE, 
and  OABDNBR  are  <tf  Uie  <vinlim  that  the 
Judgment  of  oonTlctlon  of  defteidant  Patter- 
son should  be  affirmed.  Their  reason  there- 
fQr  Is  stated  by  the  OHIBF  JUSTICB  as  fol- 
low: 

"The  Buiraity  entertain  tbe  opinion  that 
there  was  ao  reversible  error  In  that  part  of  tbe 
oral  charge  excepted  to  by  tbe  defendant.  It 
waa  not,  strictly  speaking,  a  charge  upon  the 
effect  of  the  evidence,  but  waa  the  mere  statement 
of  an  undisputed  fact.  Stepbenson  v.  Wright, 
111  Ala.  588  [20  South.  6^],  upon  rebearins. 
As  the  oral  charge  shows  on  agreement  that  tlie 

garties  by  consent  narrowed  tbe  isaoe  to  murdu" 
1  the  first  degree  or  not  guilty,  an  exception 
to  this  feature  of  the  chane  cannot  avail  the  de- 
fendant. Day  V.  State,  74  South.  S52.  More- 
over, thia  latter  portion  of  the  charge  as  to  mur- 
der in  tte  first  degree  was  not  separated  in  the 
exception  reserved  from  that  in  reference  to  the 
corpus  delicti." 

Justices  HAYFIBU)  and  SATRB  concur 
with  tbe  writer  in  the  oplnloa  that  the  por- 
tlm  of  the  oral  charge  to  which  exception  la 
reserved  was,  strictly  qieaUng,  a  charge  on 
the  effect  of  the  evidence  as  to  the  estab- 
Udunent  of  the  corpus  delicti,  and  as  to  the 
degree  of  marder,  and  that  the  law  required 
saciL  issues  of  fact  to  be  determined  by  the 
Jury.  Gode  1007,  |  7087;  Oafford  v.  State, 
126  Ala.  1,  28  South.  406;  Howerton  t.  State, 
191  Ala.  18,  67  Sooth.  979.  We  are  con- 
sbrained  to  dlssoit  from  the  Judgment  of  af- 
firmance as  to  defendant  Patterson. 

The  dedslon  of  afflrmance  as  to  Patterson 
la  a  misapplication  of  the  doctrine  fit  error 
witboat  Injury,  or  of  rule  45  of  this  court 
(100  AtL  ix) ;  ndther  baa  Add  for  operation 
In  a  case  lite  this.  Neithw  can  have  appli- 
mtlon,  SQ  as  to  authorise  trial  courts  to 
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Ignore  express  statutes  or  conetitntlonal  law. 
The  statutes,  by  express  provlslcms,  prohibit 
trial  Judges  from  ex  mero  tuotu  Instructing 
the  Jury  upon  tbe  effect  of  tlie  evidence ;  and 
also  provide  that  such  charges  must  be  re- 
quested by  the  parties  In  writing,  and  must 
be  given  or  refused  In  the  language  In  which 
rec^nested.  Code  1907,  H  &362,  5864.  The 
Constitntlon— BUI  of  Rights— provides  that 
no  person  shall  be  accused,  arrested,  or  de- 
tained or  tried,  except  In  the  manner  and 
form  provided  by  law.  Is  it  possible  that 
these  sacred  and  valuable  ccmstltntional  and 
statutory  rights  of  the  dtlzen  can  be  disre- 
garded by  trial  courts,  over  the  objection  of 
tbe  accused,  and  such  unlawful  acts  affirmed, 
on  the  ground  tbat  the  citizen  was  not  In- 
jured by  thus  being  deprived  of  his  rights? 
The  writer  cannot  understand  how  It  is  pos- 
sible that  a  citizen  is  not  injured  when  he  is 
deprived  of  audi  rights.  The  guilty,  as  w^ 
as  the  innocent,  have  a  right  to  be  tried  in 
accordance  with  the  law  of  the  land.  The  In- 
nocent ought  not  to  be  punished,  and  the  law 
does  not  intend  or  provide  tliat  they  shall  be 
punished;  and  as  to  the  guilty,  the  law  pro- 
vides that  such  shall  not  be  punished  except 
In  the  mode  and  manner  provided  by  the  law. 
It  must  be  apparent  that  the  effect  of  the 
sfllrmance  in  Patterfiwi's  case  is  far-reaching. 

As  to  the  defendant  Harris  the  Judgment 
of  ccHivictlon  is  reversed,  and  the  cause  is 
remanded;  all  the  Justices  concurring. 

The  judgment  of  conviction  of  the  defend- 
ant Patterson  is  affirmed;  ANDERSON,  C. 
J.,  and  McCLBLLAN",  SOMERVILLB,  and 
GARDNliH,  JJ.,  concurring,  and  MAT- 
FIBUi,  SATRB,  and  THOMAS,  JJ.,  dissent- 
ing. 

Reversed  and  remanded  in  part,  and  in 
part  afBrmed. 

Ex  parte  RHODES. 

RHODES  V.  McWIL(30M. 

(6  DlT.  732.) 

(Supreme  Court  of  Alabama.    May  90,  1818. 
On  ApplicatioD  for  Kehearing,  June 
2»,  lOlS.) 

1.  SftABCHES  AND  SUZUBEB  «=»7  —  ABKEBT 

Without     WASBAnr  —  "Uh««abonabijb 

Sbizu&e." 

An  arrest  for  an  offense  that  was  not  com- 
mitted in  the  presence  of  tbe  arresttne  officer, 
where  such  officer  has  no  cause  to  believe  that 
tiie  person  arrested  has  committed  any  offense, 
but  makes  the  arrest  upon  the  mere  verbal  re- 
quest of  another  citizen  upoa  the  unsworo  state- 
ment that  such  person  has  conmiitted  an  offense, 
is  in  violation  of  several  sections  of  the  Bill 
of  Rights,  being  an  "unreasonable  seizam"  with- 
in section  &,  providing  that  "people  shall  be  se- 
cure in  their  persons  •  •  •  from  unreason- 
able seizure,"  and  is  also  In  violation  of  Const. 
IWl,  Sit  7  and  8». 

2.  Municipal  COBPoaATiONS  *=>592(1>— Oa- 

DINAN^es  —  OONPORMITT  WITH  OONSTnu- 
TIONAL  AND  STATUTOST  PbOVISIONS. 

Under  Const.  1901,  !  89,  providing  that  Leg- 
islature shall  not  have  power  to  auuiorise  any 
manicipai  corporation  to  pass  any  law  Inoon- 


sistent  with  the  general  laws  <tf  the  state,  an 

ordinance  authorizing  an  arrest  without  &  war- 
rant upon  mere  verbal  request  of  a  citizen  with- 
out officer  having  cause  to  suspect  commission 
of  offense  would  be  unconstituttonal. 
y.  Abbest  «=96£H4)  —  AUTBOBirr  to  Asbbst 
Without  WABaAnr— Rkuxt  as  xo  Ooiuus- 

SION  OF  OfTBHBE. 

Under  Const.  1901.  f  7,  i»oviding  that  no 
person  ^lall  be  arrested  except  In  ossea  as- 
certained by  law  and  according  to  the  lana 
prescribed,  an  arrest  cannot  be  oiade  without  a 
warrant  upon  mere  verbal  request  of  a  cittaoi, 
where  officer  has  no  cause  to  suspect  ofl^ise  has 
been  committed. 

4.  COKSTXTUTIOirAL  IiAW  «=»iitW— DUB  PBO- 

CESS  OF  Law— Abbbbt  WrTBouT  Wabbant. 
An  arrest  without  a  warrant  upon  mere  ver- 
bal request  of  a  citizen,  where  officer  has  no 
cause  to  suspect  commission  of  offena&  is  ia 
violation  of  constitutitHial  gnaraat?  that  no 
citizen  shall  be  deprived  of  his  liberty  except 
by  due  process  of  law. 

5.  OoirsTrrunoNAL  Law  ffn  111  Vaumtt  op 
Statutes— CoiTSTBUcnoii. 

Tbe  rules  of  conatructi<Hi,  wherry  statutes 
are  valid  unless  the  court  can  say  beyond  a 
reasonable  doubt  that  they  are  void,  do  not  ai;*- 
ply  where  inalienable  ri^ts,  liberties,  immuni- 
ties, and  privileges  of  the  citizen  are  involved. 
C  Constitutional  Law  ^»3S-^Vauditt  of 
Statutes— Uesebved  Kiohtb  of  Peoflk. 
Under  BUI  of  Bights,  9  SG,  providing  that 
the  reserved  rights  of  the  people  are  ^cepted 
ont  of  the  general  powers  of  the  government 
and  shall  remain  inviolate,  a  statute  involving 
the  Inalienable  rights,  liberties,  inmiunlties,  and 
privilures  of  the  citizen  is  not  subject  to  the 
rule  of  construction  that  a  statute  is  valid  un- 
less expressly  prohibited  by  state  or  federal 
Constitution. 

7.  AsaesT  «=»tt2  —  Cnr  Obdihance  —  Abbest 
Without  Wabbant— "Ohabgb." 
Code  of  City  of  Birmingham  1905,  {  839, 
authorizing  an  arrest  without  a  warrant  of  a 
eraon  "against  whom  there  is  a  charge  made 
y  any  citizen  for  vic^ating  any  city  or  state 
law,"  does  not  authorize  an  arrest  on  mere  ver- 
bal request;  the  word  "charge"  meaning  the 
bringing  or  preferring  a  criminiAl  charge  in  the 
mode  and  form  similar  to  ttiat  employed  in  pre- 
ferring a  diarge  in  the  justice  or  coon^  court. 

Ci!^.  Note.r-For  other  definitions,  see  Words 
and  Phrases,  Sfrst  and  Second  Series,  Charge.] 

Anderson,  G.  J.,  and  McCletlan  and  Uardn^, 
JJ.,  dissenting. 

Gerttorari  to  Court  of  Appeals. 

Action  by  ThtMuas  McWUson  against  J. 
Turner  Rhodes.  Judgment  for  plaintiff  af- 
firmed by  Court  of  Appeals  (77  South.  46S), 
and  defendant  brings  oertimrarL  Denied. 

Horace  C.  Wilkinson  and  M.  M.  UUniau, 
both  of  Birmingham,  tor  appellant. 

HATFIBLD^J.  To  hold  tliat  ttie  arrest  In 
this  case  is  lawful  and  reasonable  is  to  hold 
that  any  person  may  be  lawfully  seized,  ar- 
rested, detained,  and,  unless  he  give  bond, 
imprisoned,  by  any  poUcranan  of  tbe  dty  of 
Birmingham,  on  a  mere  verbal  request  of  any 
otiier  citizen,  who  says  to  the  policeman 
that  the  person  to  be  arrested  has  violated 
some  criminal  law  of  this  state,  or  strae  or- 
dinance of  the  dty  of  Birmingham;  that 
such  arrests  may  be  lawfully  made,  as  for 
any  misdoneanor,  or  for  the  vtolatlon  ot  any 
munidipal  oidlnanoe  of  Blnnlni^am.  by  any 
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pollCffmitTi  In  the  dty  of  Birmingham,  ttunit^ 
the  ottenae  Is  not  committed  In  the  presence 
of  Qie  arresting  officer,  and  though  he  have 
no  probable  cause  to  bcdieve  that  that  offense 
or  any  other,  has  beoD  committed,  and,  with- 
out the  affidavit  or  oath  of  any  jtenon,  and 
eveo  when  the  officer  and  the  person  request- 
ing the  arreKt  know  that  the  person  to  be 
arrested  has  oMnmitted  no  offense  whaterer, 
snd  Uiat  the  arrest  Is  for  tlie  pntpoae  of  al- 
lowing  the  person  making  the  request  to  get 
possession  of  the  property  of  the  peraon  ar- 
rested. Uiat  this  statement  Is  Jnstlfted,  see 
Qie  oi^on  or  this  court  <Ht  the  former  ap- 
peal, and  that  of  ttie  Oourt  of  Appeals  on 
this  appeal,  as  to  what  the  undiaiHited  evl- 
dence  staomi.  192  Ala.  676-682,  60  South.  68; 
Id..  T7  South.  405. 

To  hbtA  an  arrest  lawful  and  reasonable^ 
sndi  as  Is  shown  in  the  ojdnions  to  which 
retermoe  Is  made,  Is  In  legal  effect  to  nullify 
several  provisions  of  our  BUI  of  Rights,  as 
weU  as  section  80  ot  the  Constitution. 

OpSnloa. 

[1,2]  When  the  peoj/ie  of  tbU  state, 
through  tbelr  represeatatlvee,  met  In  coa- 
ventlon  to  form  this  state  government,  they 
reserved  to  themsdvea  and  their  descendants 
and  successors  certain  rights,  liberties,  prlv- 
U^es,  and  immunities,  which  they  did  not 
surrender  or  cede  to  the  government  to  be 
created  by  the  convention.  They  also  exacted 
guaranties  at  the  government  so  formed  to 
protect  each  person  in  the*  state,  and  secure 
to  him  the  enJoym«it  and  exerdse  of  theee 
rights,  liberties,  privileges,  and  Immunities, 
so  reserved  against  encroachment  or  destruc- 
tion thereof  by  other  persons,  whether  ma- 
jorities or  minorities  of  the  whole,  or  officers 
of  any  department  of  the  government  itself. 
Some,  but  not  all,  of  these  rights,  liberties, 
privileges,  and  immunities,  are  enumerated 
lu  the  Bill  of  Bights,  which  comprises  the 
first  36  sections  oi  our  Constitution.  That 
all  tills  is  true  la  obvious  from  a  reading  of 
the  last  two  sections  of  the  Bill  of  Bights, 
as  follows: 

"Sec.  86.  That  the  sole  object  and  only  le^ti- 
mate  end  of  gov  eminent  is  to  protect  the  citizen 
in  the  enjoymeDt  of  life,  liberty,  and  property, 
and  when  the  government  awnlnes  other  fane- 
tions  It  is  osarpatlon  and  oppreasioQ. 

"Uec  tt6.  'Oint  this  enumeration  of  eertain 
rights  shall  not  Impair  or  deny  otiiera  retained 
by  the  i>eople;  and,  to  guard  against  any  en- 
croachments on  the  rights  herein  retainea,  we 
declare  that  everything  in  this  declaration  of 
rights  is  eicepted  oat  of  the  general  powers  of 
^▼eniment  snd  ahall  forever  remain  invio- 

[S]  Vtie  right,  Uberty,  pitvilege,  or  Im- 
munity whidi  Is  mcroacfaed  upon  If  not  de- 
stroyed by  tills  arrest  is  expressly  enumerat- 
ed or  Included  by  Implication  In  several  sec- 
tions of  the  BlU  of  Rights.  Section  6  In 
part  declares: 

"That  the  people  riiall  be  secnre  in  thdr  per- 
sons, houses,  papers,  and  poBseasions  from  nn- 
reasonable  seisure  or  searches." 


While  section  7  of  the  Oonstltntlao- In  part 

declares: 

"That  no  iMrflon  sball  b«  accused  or  arrest- 
ed, or  detained,  except  in  cases  ascertained  by 
law,  and  scconnng  to  the  torn  wlddi  the  sanw 
has  prescrllwd." 

[4]  The  CcmstituUons,  state  and  federal, 
in  several  provisi{ms  or  clauses,  not  only 
declare  but  guarantee  that  no  citizen  shall 
be  deprived  of  his  life,  liberty,  or  property, 
except  by  due  process  of  law.  Can  It  be  said 
that  tills  plaintiff  in  judgment  is  not  within 
the  protection  of  these  guaranties,  or  that  no 
right,  liberty,  privilege,  or  immunity  of  his 
has  been  encroached  upon,  or  denied  talm, 
by  this  arrest? 

When  the  delegates  to  our  first  constitu- 
tional convfflition,  who  were  tiie  reT>re8enta- 
tives  of  the  peoi^e  and  not  of  the  government 
to  be  created,  were  assembled  in  1S19,  and 
were  making  our  CbnsUtution,  there  was  then 
applicable  in  the  Alabama  territray  a  system 
of  laws  called  "Hie  Law  of  the  lAnd,**  or 
"Due  Process  of  Iav."  This  consisted  main- 
ly of  a.  great  body  itf  Am^lcan  laws,  the 
American  cmnmon  law,  together  with  some 
wrlttcai  laws,  the  acts  of  the  Alabama  and 
Mississippi  territorial  Legislatures,  tiie  Coa- 
stitutlMi  of  the  United  States,  and  the  acts 
of  Congress,  ^e  various  phrases  and 
clauses  used  by  tiie  convention  to  describe 
the  'reserved  (rights,  i  liberties,  Immunities, 
and  privll^es  thai  had  well-known  meai^ 
ings;  many  of  them  are  to  be  found  lu  the 
Magna  Charta  and  other  diarters  of  liberties 
then  claimed  by  our  ancestors  as  a  part  of 
the  law  of  the  land;  and  many  of  them  were 
then  Imbedded  In  the  Constitution  of  the 
TTnlted  States  and  had  bem  coostmed  by  the 
Supreme  Court  of  our  country  to  mean  what 
they  meant  at  common  law.  It  would  be  un- 
reasmiable  to  suppose  that  our  Constitution 
makers  used  these  phrases  or  clauses  other- 
wise than  as  then  defined  by  the  commtm  law 
or  the  law  of  the  land.  The  first  clause  in 
the  fifth  section  of  the  BiU  of  Rights.  "ThuL 
the  people  shall  be  secure  in  their  persons, 
houses,  papers  and  possessions  from  unrea- 
sonable seizure  or  searches,"  thrai  had  a  well- 
known  meaning,  and  the  same  phrase  had 
been  often  defined  by  the  courts,  state  and 
federal.  It  must  be  presumed  that  the  mak- 
ers ot  the  Constitution  adopted  It  under  its 
then  construction.  If  it  was  not  intended  to 
prevent  the  government  then  being  formed 
from  authorizing  or  legalizing  arrests  like 
this,  then  the  part  which  applies  to  the  sei- 
zure of  the  person  is  worthless.  If  the  arrest 
under  consideration  was  lawful,  or  can  be 
made  so  without  amending  the  Constitution, 
then  this  guaranty  of  the  Bill  of  Bights  has 
failed  of  Its  purpose,  to  secure  the  people  from 
unreasonable  arrests.  Surely  the  phrase  "un- 
reasonable s^ure"  Included  an  arrest  like 
the  one  now  under  cmalderation.  If  not,  it 
would  be  difficult  to  suppose  a  seizure  or 
arrest  of  the  person  that  would  be  unreason* 
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able.  The  same  li  true  as  to  tlie  phrase 
"due  inooBOB  of  law."  Saraly  any  selziire  or 
arrest  Ot  a  dttxen  Is  not  reaaonaiae,  or  any 
xwocees  la  not  "due  process,"  mer^  because 
a  Le^slatnre  or  a  mimlclpallty  baa  attonpt- 
ed  to  authorize  It  These  phiaaes  are  limita- 
tions upon  the  power  of  the  Legislature,  as 
well  as  upon  that  of  the  other  d^mrtmenta 
at  gOTemmeot,  or  of  tlieir  officers. 

It  is  an  error  to  suppose^  because  the  last 
danse  of  aectlrai  B  of  the  BUI  of  Bights  does 
not  pnddbit  an  arrest  without  a  warrant, 
but  only  prohibits  the  Issuance  of  a  warrant 
without  an  oath  or  affirmation,  as  has  been 
often  reaffirmed  and  uniformly  acted  upm, 
that  there  Is  no  constltutlonftl  limitatlcm  up- 
on, or  prohibition  against,  arrests,  and  that 
the  Legislature  is  without  limitations  of  Its 
power  to  authorize  arrests  without  warrant 
There  are .  other  provisions  in  the  Bill  of 
Rights  which  do  prohibit  arrests  like  the 
one  in  question,  one  of  them  In  the  very  sec- 
tion which  pririilblts  the  issuing  of  a  war- 
rant without  oath  or  afflrmatlcm.  mie  first 
clause  of  section  S  deals  with  arrests  gener- 
ally,  and  the  latter  clause  deals  with  the 
warrant  or  written  authority  for  arrests. 
The  fact  that  the  last  clause  does  not  con- 
demn a  given  arrest,  but  only  the  Issuing  of 
the  warrant,  does  not  make  It  follow  that 
other  clauses  of  the  Bill  of  Rlj^ts  do  not 
prohibit  such  arrests. 

[5,  8]  The  g^eral  rules  for  the  construc- 
tion of  statutes — that  they  are  valid  unless 
their  prohibition  can  be  found  on  the  written 
pages  of  the  Constitution,  state  or  federal, 
and  that  they  must  be  held  valid  unless  the 
court  can  say  beyond  a  reasonable  doubt  that 
th^  are  void — do  not  apply  wh«i  the  reserv- 
ed rights,  liberties,  immunities,  and  privileges 
of  the  citizen  are  Involved.  That  is,  when 
the  Inalienable  rl^ts  of  the  citizen  are  in- 
volved. As  section  86  of  the  Bill  of  Bights 
declares: 

"This  ennmeratioD  of  certain  lights  shall  not 
impair  or  deny  others  retained  by  tin  pe(H>le; 
and,  to  guard  against  any  encroacbmoits  on 
the  rights  herein  retained,  we  declare  that  every- 
thing in  this  declaration  of  rights  is  excepted 
out  of  the  general  powers  of  government  and 
shall  forevw  remain  invio^te." 

These  were  therefore  expressly  excepted  out 
of  the  general  powers  of  the  whole  govern- 
ment— the  legislative  branch,  as  well  as  the 
executive  and  judicial  branches.  This  dls- 
tlnctlon  was  at  an  early  date  made  by  this 
court,  in  the  famous  case  of  Ex  parte  Dor- 
s^,  r«)orted  In  7  Port  203-419.  In  that 
case,  after  quoting  the  above  section  of  our 
Bill  of  Rights,  Justice  Ormond  said: 

"By  this  it  appears,  not  (mly  that  the  rights 
asserted  in  this  instrument  are  reserved  out  of 
the  general  powers  of  government  but  also 
that  this  ttiomeratifm  shaU  not  disparage  others 
not  enumerated ;  and  that  any  act  of  ue  Legis- 
lature which  vic^ates  any  of  these  asserted  rights^ 
or  which  trenches  on  any  of  these  great  prin- 
ciples of  civil  liberty,  or  inherent  rignts  of  man, 
though  not  enumerated,  ahall  be  void. 

"It  cannot  I  think,  Im  successfully  main- 


tmined  that  this  last  and  not  least  important 
clans©  ot  the  BUI  of  Rights  is  vi^d  of  meaning. 
Is  it  unrea«Kiable  to  suppose  that  the  fraxoeni 
of  this  declaration  knew  that  the  principles 
maintained  by  the  immortal  British  judges, 
cited  in  tliis  opinioD,  as  well  as  by  the  inrists 
of  oar  owtf  country,  tiad  been  frequently  called 
in  questim ;  and  uat  they  intended  to  provide 
agaiDst  ev^  possible  infraction  of  our  free 
InstitutionaT*   I^e  37& 

"In  ascertaining  the  intvatl<«  of  the  peopl^ 
in  the  reservation  of  certain  great  rights  and 
iwivileges,  we  should  ^ve  them  a  broad  and 
liberal  construction,  so  as  to  effect  the  mani- 
fest intention  of  its  f  ramers.  In  tliia  there  is  no 
danger.  They  have  asserted  that  they  haye  not 
delegated  the  power  to  invade  either  pf  the  great 
natural  rights  just  cited.  Does  it  become  this 
court  or  the  Legislatnre  to  quibble  on  its 
termsr'   Pages  3§0,  881. 

The  same  principles  were  again  well  stat- 
ed by  our  great  CSilef  Justice  Stone,  In  the 
case  of  Sadler  v.  Langham,  84  Ala.  311-  Aft- 
er discussing  the  measure  of  proof  necessarr 
to  set  aside  statutes.  Judge  Stone  said: 

"Constitutional  provIsi<»i8  are  intended  as  ft 
protection  to  life,  liberty,  and  property,  against 
encroaclunent  intoitknal  or  otherwise^  at  the 
hands  of  the  govenunent  Had  not  the  framers 
of  our  Byabem  of  government  suppoeed  it  possi- 
ble that  legislative  bodies  might  fall  into  error, 
they  would  not  in  their  sovereign  capacity, 
liave  adopted  a  written  Constitution,  sup«-ior 
alike  over  themselves  and  the  Legislature.  We 
cannot  believe  that  construction  a  sound  one, 
which  indulges  every  reasonable  presumption 
against  the  citizm,  when  the  L^Fiolature  deals 
with  liis  rights,  and  gives  him  the  bene6t  of 
every  reasonable  doHbt  when  his  life  and  liberty 
are  in  jeopardy  before  tiie  courts  of  the  coun- 
try."   ftige  82L 

Further  on  in  that  notable  <^}lnlon,'  treat- 
ing of  the  provIdoD  of  the  BUI  of  Rights  ta 
the  effect  that  the  dttSaea  shall  not  be  depriv- 
ed of  his  prcHperty  by  ttie  gomnment  »cept 
by  due  process  of  law,  even  under  the  right 
of  eminent  domain.  Justice  Stone  said: 

"This  clanse  in  oar  Bill  of  Rights  was  in- 
corporated into  the  fundamental  law,  liecause 
it  was  feared  that  all  the  departments  of  the 
government  might  fail  or  be  unable  to  protect 
the  dtizens  in  the  rightful  enjoyment  of  tiif>ir 
property.  It  Im^ed  no  diatrnst  ot  one  de- 
partment more  uian  another,  but  a  jealous 
watchfulness  ot  individual  rights,  and  a  prudent 
apprebenaon,  based  on  the  melancholy  examples 
fumi^ed  by  the  experience  of  mankind,  that 
unbridled  power  is  too  apt  to  merge  individual 
right  in  national  strength  and  greataeaa.  The 
oppresstons,  then  fresh  in  their  recc^ectioD, 
which  had  forced  our  anoestMB  to  sever  all 
political  connection  with  the  mother  country, 
had  taught  them  that  the  surest  and  best  mode 
of  InataBfng  and  presscTing  a  noble  wvemment 
was  to  enfrandutoe  and  enaoUe  the  people, 
whose  virtue  and  happiness  aboold  be  the 
first  ot^ect  ot  all  raticoud  goremment'*  Page 
327. 

Surely  a  man's  property  is  not  more  pre- 
cious or  sacred  than  Ma  person.  If  the  Leg- 
islature cannot  deprive  the  dUzoi  of  his 
land,  evaa  whoa  exercising  the  power  of  em- 
inent d<maln,  emept  by  due  process  ot  law, 
surely  it  cannot  de^vs  blm  of  his  llbOTty 
by  anUiorlzlng  his  arrest  upon  the  niwe  ver- 
bal request  (MC  a  person  who  Is  «laiminf  his 
land. 

Our  Constitution— especially  the  BiU  of 
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Rights— Is  largely  oooBtltated  of  dedantloiui 
(tf  tbm  ccHumon-law  lights  whldi  the  citizens 
or  pe<9le  then  posMssed,  together  with  guar- 
anties that  these  rights,  privileges,  and  Im- 
mnnities  Bhali  remain  Inviolate,  and  that  the 
goTemment  shall  not  usurp,  destroy,  or  en- 
croach thereupon.  It  would  have  been  of  lit- 
tle tise,  practically,  to  enumerate  some  of 
thmi.  and  reserve  all.  If  the  power  was 
granted  to  the  Legislature— one  department 
of  the  government — to  destroy  them. 

In  very  recent  cases,  these  particular  btUa 
of  lights,  as  found  In  our  GonstltntlOD  and 
other  state  Constitutions,  have  been  uniform- 
ly construed  as  preserving  to  thie.  dtizea  his 
common-lenr  rights  and  prlylleges  against 
unreasonatde  seizure.  In  one  of  these  (Onls- 
by  V.  U  4  N.  B.  B.  Co.,  167  Ala.  128.  128,  58 
South.  392,  3M).  this  court,  dealing  with  sec- 
tion 5  of  our  BlU  of  Bi^ts,  said: 

"In  a  leading  and  well-considered  case  In 
this  ooaDtry  (Canj  v.  Sheets.  67  Ind.  376),  it 
is  said  that  the  quot^  dedaration  [seetioD  6], 
in  substance,  is  an-  sffiimation  of  toe  oommon- 
law  right  of  the  citizen  not  to  be  searched 
or  seised  without  probable  cause." 

In  tbB  Indiana  case  dted  and  ^^rored 
(67  Ind.  37S),  It  Is  said: 

"Section  11  of  the  Bffl  of  Rights  *  *  * 
Is  but  an  afflrmatlMi  of  the  cmnnHm-law  right 
of  every  dtizen  not  to  be  searched  or  seized 
without  probable  cause.  It  stTords  no  new 
right  of  actitm  because  of  an  nnlawfnl  search 
or  sdsure  of  the  property  or  the  person  of  the 
dtizen.  In  its  prsetical  effect,  it  operates 
ss  a  guaren^  of  the  continued  existence  of 
the  right  which  it  recognizes,  and  as  an  in- 
hibition of  its  abridgment  by  legislatift  au- 
thority." 

'Hie  constitutional  provision  applies  to 
the  person,  as  weU  as  to  the  pr(%>erty  of  the 
dtlz^ ;  It  applies  to  sdzuree,  as  well  as  to 
scorches  of  either  flie  person  or  property. 
An  arrest  of  the  person  Is  unquestloaabU'  a 
sdsure  of  the  pcfrson.  The  dtizen's  person  is 
as  sacred,  and  needs  as  much  protectloQ,  as 
bis  property. 

It  Is  dangerous  to  construe  these  reserved 
powem  In  Bills  ot  Bltfhts  so  as  to  encroach 
upon  the  liberties  ot  the  dtizen,  or  to  odarge 
the  pmrera  of  the  govmnnent  In  regard 
thereto.  This  danger  Is  well  pcdnted  out  by 
ttiat  great  Judge  and  writer  Justice  Bradley, 
In  the  well-considered  case  of  Boyd  t.  United 
StAtc«,  110  U.  S.  616.  6  Snp.  Ct  621,  29  L.  Ed. 
746,  dealing  wltb  the  construction  of  two 
statutes,  whwe  It  Is  said: 

"Can  we  doubt  that,  when  the  fourth  and 
fifth  amendments  to  uie  Oonstitatimi  of  the 
United  States  were  penned  and  adopted,  the 
language  of  Lord  Camden  w&«  rdied  on  as 
pressing  the  troe  doctrine  on  the  subject  of 
searches  and  seizures,  and  as  furnishing  the 
true  criteria  oi  the  reaswoable  and  'unreason- 
able' character  of  sncb  selcnres?  Could  the 
men  who  proposed  those  amendments,  in  the 
light  of  Lord  Camden's  opinion,  have  put  their 
bands  to  a  law  like  those  of  Uarch  S,  1863,  and 
March  2,  1867.  before  redted?  If  they  could 
not,  would  tb^  have  st^tived  the  fifth  section 
of  the  act  of  Jnne  22,  1874,  which  was  adopted 
as  a  sabstitute  for  the  previoos  laws?  It  seems 
to  us  that  the  qnestion  cannot  admit  of  a  donbt. 
They  never  would  have  approved  of  them.  T%e 
stniggles  against  arbitrary  -powtr  in  wbidi 
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tiey  had  been  engaged  for  more  Uian  20  years 
would  have  been  too  deeply  engraved  in  their 
memories  to  have  allowed  them  to  approve  of 
saA  insidious  disgnises  of  the  <M  grievanca 
which  they  had  so  deeply  abhorred."  116  U. 
S.  680,  6  Sop.  GL  632,  ^  L.  Ed.  746. 

"Illegitimate  and  unconstitutional  practices 
get  their  first  footing  in  that  way,  namely,  by 
^lent  approaches  and  slight  deviations  from 
legal  modes  of  procedure.  This  can  only  be 
obviated  by  adhering  to  the  rule  that  constitu* 
tional  provisions  for  the  security  of  person  and 
property  should  be  liberally  construed.  A  close 
and  literal  construction  deprives  them  of  half 
their  efficacy,  and  leads  to  gradual  depreciation 
of  tbe  right,  ss  if  it  conaisted  more  in  sound 
than  in  substance.  It  la  the  duty  of  courts  to 
be  watchful  for  tbe  constitutional  rights  of  the 
citizeu,  and  against  any  stealthy  encroachments 
thereon.  Their  motto  ^ould  be  obsta  prindpiis. 
We  have  no  doubt  that  the  legislative  body  is 
actuated  by  the  same  motives;  but  the  vast 
accumulation  of  public  business  brought  before 
it  sometimes  prevents  it,  on  a  first  piesentation, 
from  notidng  objections  whidi  become  develop- 
ed by  time  and  the  practical  application  of  the 
objectionable  law."  116  U.  S.  635,  6  Sup.  Ct. 
535,  29  L  Ed.  746. 

In  the  case  of  Plnkerton  v.  Verberg,  78 
Mich.  073,  44  N.  W.  579.  7  L.  R.  A  507, 18  Am. 
St.  Bep.  473,  a  woman  -was  arrested  by  a 
policeman  under  the  charge  or  claim  that 
she  was  a  prostitute  or  streetwalker,  and  the 
arrest  was  held  to  be  unlawful  and  an  nn rea- 
sonable seizure  of  tbe  woman ;  the  court  say< 
ing: 

"The  Oonstitntion  and  tbe  laws  are  framed 
for  the  public  good,  and  the  protection  of  all 
dtizens,  from  the  highest  to  tbe  lowest ;  and  no 
me  may  be  restrained  of  his  Ut>erty.  unless  hs 
has  transgressed  some  law.  Any  law  which 
would  place  the  keeping  and  safe  conduct  of  an- 
other In  the  hands  of  even  a  conservator  of  the 
peace,  unless  for  sMoe  breach  of  the  peace  com- 
mitted in  bis  presence,  or  upon  suspicion  of  fel- 
ony, would  be  most  cvppresnve  and  unjust,  and 
destroy  all  the  rli^ts  whldi  our  Constitution 
guarantees,  rniese  are  rights  which  existed 
long  before  our  Constitution,  and  we  have  taken 
Just  pride  in  their  maintenance,  making  them 
a  -part  of  the  fundamental  law  of  Oa  land. 
.Whatever  the  charter  and  ordinances  of  the 
dty  of  Kalamazoo  may  provide,  no  police  officer 
or  other  conservator  of  the  peace  can  constitu- 
tionally be  dothed  with  such  power  as  was  at- 
tempted to  be  exerdsed  here.  No  diRorderly 
conduct;  no  breach  of  the  peace,  committed  in 
the  presence  the  officer;  no  suspidon  of 
felony,  etc'' 

In  Sarah  Way's  Case.  41  Mich.  304, 1 N.  W. 
1023,  Mr.  Justice  Oampbdl.  speaking  upon 
the  subject  of  arrest  without  warrant,  says: 

"It  must  not  be  forgotten  that  there  can  be 
no  arrest  without  due  process  of  law.  An  ar- 
rest without  warrant  nas  never  been  lawful, 
except  in  those  cases  where  the  public  seeuri- 
ty  requires  It;  and  this  has  only  been  recog- 
nized in  fdony,  and  in  breaches  of  the  peace 
committed  in  the  presmee  of  tbe  olficer.  Quinn 
V.  HeiseL  40  Ukb.  676,  and  Drsnnan  v.  Peo- 
ple, lOMlcfa.  16Uk" 

In  tiie  case  of  In  le  KelUun,  S5  Kan.  700, 
41  Pac.  960,  the  court  thus  states  the  facts: 

"On  August  3,  1896,  Joseph  B.  Kellam  was 
arrested  by  John  M.  -  Wilkerson,  chief  of  po- 
lice of  the  city  of  Topeka,  upon  a  charge  of  sell- 
ing intoxicating  liquors  in  Topeka  contrary  to 
the  city  ordinances  and  to  the  laws  of  the  state. 
No  written  complaint  was  ever  filed,  nor  was 
there  any  warrant  issuod  authorizing  the  ar- 
rest ;  but  persons  whom  the  chief  of  police  deem- 
ed to  be  reliable  had  Informed  him  that  Kel- 
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lam  was  tiagugtA  In  the  unlawful  aale  of  Uq- 
oora.  The  chief  ot  police  had  no  personal  koowL- 
edge  that  an  olEaue  bad  beeo  ootnmitted ;  but, 
upon  iitformatioo  so  received,  be  alleged  that 

he  had  reasonable  suspicion  that  an  offrase  bad 
been  conunitted,  and  therefore  he  arrested  Kel- 
1am  and  committed  him  to  jaiL" 

As  to  the  lawfulness  and  reasonableness  of 
the  arrest,  and  the  Talldity  of  the  statute 
attemptlns  to  authorize  tbe  arrest*  the  court 
said: 

"The  statute  quoted  certainly  purports  to 
five  police  othcers  power  to  make  arrests,  with- 
out warrants  or  wier  procesa,  upon  ttie  mere 
suspicion  that  misdemeanors  have  been  com- 
mitted. But  can  such  authority  be  constitu- 
tionally given?  We  think  not.  •  •  •  In  sec- 
tion 15  of  the  Bill  of  Bights,  It  is  ordained  that 
tbe  right  of  the  people  to  be  secure  in  their  j>er- 
lous  snd  proper^  against  unreascmable  search- 
ea  and  seizures  shall  be  inviolate,'  etc.  This 
provlsicKi  guarantees  protection  against  unrea- 
sonable arreats,  and  when  it  was  placed  in  the 
CJonetitution,  and  in  fact  ever  since  that  time, 
an  arrest  for  a  minor  offenae  without  a  war- 
rant, and  not  in  the  view  of  the  officer,  was 
deemed  to  be  unreasonable  and  nntawfnl.  Under 
the  common  law,  arrests  without  warrants  were 
not  permitted,  except  for  offenses  committed  in 
the  view  of  the  officer ;  and  in  cases  of  fdony 
actually  committed  the  officer  might  also  arrest 
without  process  upon  a  reasonable  suspicion. 
The  liberty  of  the  eitlsen  waa  so  highly  re^rd- 
ed,  however,  that  the  officer  arresting  the  sup- 
posed felon  without  warrant  must  have  acted 
In  good  faith,  and  upon  grounds  of  probable 
ausplcioii  that  the  person  arrested  was  the  actu- 
al  hbm."  50  Kan.  701,  TOfii,  41  Fa&  961. 

That  court,  in  referring  to  a  statute  of  the 
state  which  attemptt>d  to  authorise  an  arrest 
by  a  policeman  on  the  mere  vrabal  request 
or  otuttplaint  of  another,  said: 

"It  [the  Kansas  statute]  is,  in  effect,  a  revival 
al  the  odious  general  warrants,  which  placed 
the  liberty  of  every  man  in  the  hands  of  every 
petty  officer,  and  which  long  ago  received  ju- 
dicial ctmdemnation.  To  prevent  their  use  said 
the  ewdae  such  arbitraiy  poww  at  the  dis- 
cretion of  an  officer,  It  has  not  been  deemed 
onwise  to  repeat  In  the  state  Uonatitutlons,  .as 
well  as  in  the  Constitution  of  tbe  United  States, 
the  principles  already  settled  in  the  common  law 
upon  this  vital  point  in  tbe  civil  liberty.'  Cool- 
er, Const.  Lim.  364,  and  notes. 

"We  readily  conclude  that  the  statute  in  ques- 
tion, which  undertakes  to  authorize  an  of- 
ficer to  make  an  arrest  In  cases  of  misdemeanor 
without  a  warrant,  except  upon  vi^  of  the  of- 
fense, is  unconstitutional,  and  for  that  reason 
the  arrest  of  the  petitioner  must  be  held  to 
be  iUegaL" 

To  construe  the  charter  powers  of  the  dty 
of  Birmingham  and  the  ordinance  In  auestlon 
to  authorize  an  arrest  like  the  one  in  ques- 
tion is  to  render  them  absolutely  void.  Tbey 
are  susc^tlUe  of  a  construction  which  ren- 
ders both  perfectly  valid,  but  not  so  as  to 
aothorlze  the  arrest  in  this  case.  This  court 
lias  expressly,  and  necessary  ImpUcatlMi, 
construed  the  cbartttr  and  this  mdinance,  or 
othfflTs  which  thaa  stood  In  the  place  fif  the 
oaes  now  In  question,  but  never  to  authorize 
ha  arrest  like  that  under  consideration.  The 
trial  court  In  this  case  has  twice  construed 
tsls  identical  ordinance,  and  tbe  Court  of  Ap- 
peals, once  or  twice,  as  not  authorlzlog  such 
arrests. 

In  the  case  o<  QamUU  t.  Sduaudt,  131  Ala. 


321,  31  SouUl  604,  MoClaUm,  a  J.,  vrltliig; 

it  was  said: 

"Under  a  general  law  an  oflicer  without  a 
warrant  has  no  authority  to  arrest  for  an  of- 
fense of  the  grade  involved  facre  a  quasi  nis- 
d«neanin<— unless  it  Is  committed  in  his  loes- 
eace.  Code,  |  6211.  And  conceding  for  the 
purposes  in  hand,  without  deciding,  that  it  was 
competent  for  the  legislature  to  deuegate  to  tbe 
mnjudpalitr  of  Binninriiam  tlia  power  to  pro- 
vide by  OTonance  tor  ma  arrest  of  misdemean- 
ants without  warrant  when  the  offense  is  not 
committed  in  the  presence  of  the  arresdog  offi- 
cer or  citizen,  we  do  not  find  that  tbe  Legis- 
lature has  attempted  to  do  this.  What  it  has 
done  is  to  confer  opoo  the  l^slative  body  o£ 
the  oi^  power  'to  pass  all  lawa  necessary  and 
proper  for  the  arrest  with  or  without  warrants 
of  any  person  against  whom  there  is  a  charge 
made  by  any  citizen  for  violatiDK  any  city  or 
state  law.'  Having  only  this  authority  to  pro- 
vide for  tbe  arrest  without  warrant  of  persons 
against  whom  charges  have  been  made  by  citi- 
zens, the  wdlnanee  pat  in  evldoic^  whidi  nn> 
dertook  to  authorise  such  arrests  in  all  cases 
r^rdless  of  charges  having  or  not  having  been 
made,  was  beyond  corporate  capacity  and  void." 
131  Ala.  331,  332.  31  South.  607. 

In  the  case  of  GambUl  v.  Cargo,  151  Ala. 
421,  43  South.  866,  where  the  charter  power 
and  an  ordinance  thereunder  were  Involved, 
(but  whether  the  ordinance  was  the  same  as 
this,  we  are  not  Informed),  It  was  said  per 
Anderson,  J.,  now  Chief  Justice: 

"The  evidence  without  ewnflict  showed  that 
the  defendant  Instrocted  Boggan  to  enforce  the 
et^ection  at  licenses  to  airest  than.'  See  Bog- 
gan's  testimony  on  crosa-examinatien.  tiambOl 
also  testified  that  Boggan  had  been  arresting 
people  for  violating  ordinances  tor  several  years, 
and  that  was  wim  my  knowledge,  1^  my  direc- 
tion.' <  This  evidence  clearly  shows  that  de- 
fendant had  given  Bo^an  authority  to  make  ar- 
rests, and,  if  he  did  so  wrcmgfully,  he  was  nev- 
erthdess  acting  vrithin  the  scope  of  his  authori- 
ty, and  the  defendant  was  responsible  for  said 
arrssts.  Whether  the  ordinance  was  valid  or 
not  we  need  not  decide,  as  it  was  not  being  vio- 
lated in  the  presence  of  Boggan,  and  be  there- 
fore had  no  rifllit  to  arrest  the  defendant  with- 
out a  warrant.  ISie  trial  court  did  not  err  In 
giving  the  general  diarge  tor  the  plaintifl." 

Another  case  is  that  of  Sanders  v.  Davis, 
153  Ala.  376,  44  South.  979,  here  twice  on  ap- 
peal. Involving  the  validity  of  an  arrest  by 
the  police  authorities  of  the  dty  of  Blrmiog- 
bam  and,  of  necessity,  involving  tbe  same 
charter  provision,  and  some  ordinance  there- 
under. On  the  last  appeal,  after  referring 
to  the  fonuH'  appeal  and  following  that  de- 
clsl<m,  it  was  said: 

"Upon  the  second  trial,  a  tiiird  count  was 
added  by  amendment,  which  still  leaves  out  any 
averment  ot  process  and  arrest  thereunder,  but, 
in  lieu  tbere^  alleges  that  the  defendant  caus- 
ed 'the  plaintuT  to  be  arrested  under  a  charge 
made  verbally  to  a  policeman  of  the  city  of 
Birmingham,  Ala.,  on  the  charge  <^  larceny.' " 
168  Ala.  379.  44  Sooth.  981. 

"This  extraordinary  power  given  to  oftieera, 
being  in  den^tion  of  the  common  law,  must  be 
strictly  CMutmed.  It  results  that  tbe  third 
count,  which  was  added  to  the  complaint  in  this 
case,  was  stilt  a  count  tor  false  imprisonment, 
and  not  for  m^idous  inrosecution.  If  the  ot- 
fense  had  been  below  the  grade  of  felony,  there 
would  have  been  no  authority  under  the  stat- 
ute to  arrest  without  a  warrant  Mitchell  v. 
Uambill.  140  Ala.  545.  554,  37  South.  W2; 
UambUl  v.  Schmuck,  131  Ala.  321.  331,  31 
South.  094.    So,  whether  tbe  charge  in  this 
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ease  wu  mmd  or  petit  larctmy,  the  remilt  as 
to  the  legality  or  Ulegality  of  uie  arrest  would 
be  the  ume. 

"OBie  ordlnancea  of  the  city,  which  were  In- 
troduced, have  no  bearinf  on  this  case,  as  the 
Gomj^int  does  not  aver  an  arreat  noder  th«  cir- 
cnmstaueei  therrin  pronded  for."  163  Ala.  382, 
383,  44  Sooth.  082. 

£J3  It  vu  nerw  Intmded  by  tlds  durter 
or  by  tlds  ordinaiieo  to  antboriw  arrests  on 
the  mera  retbti  request  of  a  dtizeo.  If  it 
waa  so  Intended,  the  charter  and  the  ordi- 
nance would  hare  said  as  did  the  Bessem- 
er diarter  and  ordinance  const  med  in  the 
Childers  Gaae^  166  Ala.  86^  47  South.  70, 
whiidt  la  la  cmfllct  witb  the  deciaion  In  this 
case,  and  is  hereby  expressly  orerrnled.  The 
wmrd  "dargi,"  aa  naed  In  the  cliarter  and  in 
the  otdlnance,  waa  naed  and  Intended  to 
mean  what  tt  means  when  it  la  naed  in  tlie 
Criminal  Code^  as  to  the  mode  of  one  dtiaen's 
pn^ersiat  a  diarge  of  criminal  offense 
against  another;  and  the  diarge  mnst  be 
prrferred  under  the  munldpal  law  In  mode 
and  fonn  similar  to  that  employed  to  prefW 
a  diaive  In  the  justice  court,  a  county  court, 
or  other  court  having  JurtsdTction  of  the  of- 
fense. Section  6703  of  the  Code  used  rtmllar 
langn&E^  where  it  Bsys: 

"A  itarty  aggrievcA,  or  desiring  to  bHng  a 
charge  of  miadenieanor  before  the  county  court, 
may  apply  to  the  judee  thereof,  or  to  some  jus- 
tice of  the  peace  of  uie  county,  for  a  warrant 
of  arrest,  and,  upon  making  afSdavit  In  writ- 
ing that  he  has  probable  cause  for  believing,  and 
does  believe,  that  an  offense  (designating  the  mis- 
demeanw  by  name,  or  by  some  other  phrase 
which  in  common  parlance  designates  It),  has 
been  committed  in  said  county  by  C.  D.  (nam- 
ing the  offender)  on  the  person  (or  property, 
as  the  case  may  be),  etc." 

Bringing  or  preferring  a  criminal  charge, 
aa  nsed  In  the  charter  and  In  the  ordinance, 
had  a  well-bnown  meaning,  and  did  not  In- 
clude a  mere  verbal  request  for  an  arrest  or 
criminal  prosecutlcaL  To  so  construe  the  stat- 
ute and  the  ordinance  Is  to  uphold  them ;  to 
construe  them^  otherwise  Is  to  render  them 
▼Md  because  violative  of  the  Constitution. 

If  the  expression,  "preferring  a  charge,"  Is 
g\ven  the  eftect  in  the  charter  and  the  ordi- 
nance which  Is  accorded  it  In  the  general 
statutes  and  In  the  Constitution,  the  charter 
and  ordinance  are  perfectly  valid — ^not  in- 
ewsistent  with  the  general  laws — and  do  not 
deny  to  the  citizen  any  right  or  privilege  re- 
served by  the  Bill  of  Bights  or  secured  to  him 
by  the  common  law.  If  they  are  susceptible 
of  this  construction,  it  should  be  accorded  to 
them,  rather  than  a  construction  which  ren- 
ders them  unconstitutional  and  void.  If  the 
charge  Is  made  as  the  trial  court  held  it 
should  be  made,  and  as  the  general  law  says 
it  may  be  made,  then  the  plaintiff  would  be 
"accused  or  arrested  or  detained  In  a  case  as- 
certained by  law,"  that  is,  by  the  law  as  it 
was  when  sections  5  and  7  of  the  Constitution 
were  ordained;  and  then  the  arrest  or  sei- 
zure would  not  be  unreasonable,  the  charter 
power  and  the  ordinance  wonld  both  be 
valid ;  but,  if  one  or  both  attempt  to  aotluM> 
Ice  an  arrest  m  a  mera  mtial  xaqnea^  theiF 


are  invalid.  If  thB  charge  is  made  aa  the 
Oonstltntion  and  the  general  laws .  provide, 
then  the  seizure  or  arrest  might  be  valid, 
though  the  warrant  issued  would  be  void, 
^is  distinction  has  been  well  drawn  by  this 
court  in  several  cases.  In  Smotherman's 
Case,  140  AU.  168,  170,  171,  87  South.  376, 
377,  It  was  well  pointed  out  as  ft^owa: 

"The  warrant  upon  which  appellant  waa  ar- 
rested was  issued  by  a  Justice  of  the  peace 
Shelby  county.  It  was  addressed:  *To  Any 
Lawful  Olficer  of  Said  [Shelby]  County.'  The 
arrest  was  made  in  Jefferson  county  oy  a  po- 
liceman of  the  city  of  ttirmin^am,  and  tiie 
prisoner  waa  delivered  to  the  warden  of  the 
city  jail,  by  whom  his  body  was  produced  be- 
fore the  judge  of  the  criminal  court  at  the 
hearing,  ^niia  warrant  of  the  Shelby  justice  was 
not  indorsed  by  any  magistrate  of  Jefferson 
county  as  required  by  section  51!19  oC  the  Code 
to  give  it  efficacy  in  that  county.  In  the  ab- 
smce  of  such  indorsement,  it  may  be  conceded 
that  aa  a  mandate  of  arrest  (as  in  and  of  itself 
conferring  any  authority  to  arrest  the  person 
named  therein)  this  warrant  was  whoUy  in- 
efficacious ('wholly  worthless^  in  the  county 
of  Jefferson.  Code,  |  ^9 ;  I>dbetter  v.  State, 
23  Tex.  Add.  247,  257  [5  S.  W.  laitSl ;  Peter 
V.  State,  23  Tex.  App.  684,  687  [5  S.  W.  228] ; 
People  V.  Shaver,  4  Park.  Crim.  45;  State  v. 
Dooley,  121  Mo.  591,  603  [26  S.  W.  558].  But 
it  by  no  means  follows  that  the  ptdice  officer 
was  without  authority  to  arrest  SmoQierman. 
To  the  contrary,  this  warrant  itself,  though 
without  force  as  a  warrant  in  Jefferson  county, 
showed  the  existence  of  a  fact  npcm  which  the 
olficer  was  anthorized  by  the  statute  to  make 
the  arrest  without  a  warrant,  namely,  Oie  fact 
that  a  charge  had  been  made  upon  reasonable 
cause  that  Smotherman  had  committed  a  fel- 
ony. Code.  $  6211 ;  Floyd  v.  SUte,  82  Ala.  16» 
23  [2  South.  683]." 

Certainly,  the  sections  <^  the  Bill  of  Rights 
which  pndiiblted  unreasonable  seizures  and 
arrests,  and  whl<^  prohibited  accusations,  ar- 
rests, or  detentions  except  in  cases  ascer> 
tained  by  law,  meant  the  law  of  the  land  aa 
then  ordained,  and  not  any  munldpal  law 
that  might  thereafter  be  ordained. 

It  follows  that  the  majority  of  the  Court  of 
Appeals  ruled  correctly  In  holding  the  arrest 
In  question  unlawful  and  unreas<mable,  and 
that  no  munldpal  ordinance  could  authorize 
It  or  make  it  reasonable,  and  that  the  de- 
murrers to  the  defmdanfs  special  pleas 
were  prtqperly  sustained. 

Application  for  certiorari  denied. 

MAYPIELD,  SATRB.  SOHSmVILLB,  and 

THOMAS,  JJ.,  concur. 

McCLELI/AN,  J.  (ANDERSON,  0.  and 
GARDNEB,  J.,  concurring  In  this  dissent). 
The  question  presented  for  review,  is  the  va- 
lidity of  secUon  839  of  the  1905  Code  of  the 
Cnty  of  Birmingham.  It  reads: 

"AfTM*  Without  Warrant  When  and  hjt 
Whom  ifade.— it  ia  the  du^  of  the  chief  of  po- 
lice and  every  tmliceman  to  arrest  without  war- 
rant, all  persons  fonnd  violating  any  ordinance 
of  the  city,  or  whom  be  has  reason  to  believe 
has  violated  any  city  ordinance,  or  against  wh<«n 
there  is  a  diarge  made  by  any  citisen  for  vio- 
lating any  city  or  state  law,  all  parsons  found 
disturUng  the  peace  by  disorderly  conduct,  all 
persons  found  drunk  on  the  public  streets,  or  In 
any  puUle  ^aoa  in  the  dty,  etc." 
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Tbis  (mUunoe  was  ftrw  Us  presmt 
amendsd,  corrected  £onn  after  the  pro- 
nonncenieiit  made  In  OamUU  t.  Sdimnc^ 
181  Ala.  SSI,  882,  SI  Sooth.  004.  In  tbe  new 
diaxter  of  tiie  ctty  of  Blrmlnf^m,  approved 
February  28, 1889  (Weakley's  Local  Laws  of 
Jeffersm  Oounty,  p.  191),  It  was  provided  In 
subdivision  2S  of  sectioo  25: 

"To  pan  an  lawi  neeesBair  and  proper  tor 
the  arreflt,  witfa  or  without  WBrrants,  of  onj  per- 
son against  whom  there  is  a  charge  made  br 
any  citiien  lor  vit^tint  any  dty  or  state  law ; 
to  pass  all  laws  needful  for  the  Issue  and  sxecn- 
tion  <a  sndi  wartanta." 

The  validity  of  the  ordinance  under  con- 
sideration Is  pointedly  Bustaioed  by  the  au- 
morlty  of  Chllders  v.  State,  16d  Ala.  96,  47 
Sooth.  70.  There  tbe  defoidant,  a  police  of- 
ficer of  the  clt7  of  Bessemer,  was  on  trial 
for  ant  assault  and  battery  "committed,"  to 
quote  the  statem^t  of  that  case,  "if  at  all, 
by  making  the  arrest"  of  Louis  Baggett. 
The  defendant  sought  to  Justify  through  a 
plea  asserting  that  he  arrested  Baggett  on  a 
"verbal  complaint"  and  that  "the  charter  of 
Bess^er  and  its  ordinances  autborloed  and 
empowered  Its  poUce  officers  to  arrest  with- 
out warrant"  The  court  sustain^  tbe  de- 
murrer to  the  plea,  and  this  court  concluded 
there  was  error  In  that  regard  and  reversed 
the  Judgment.  Two  objections,  based  upon 
the  providons  of  sections  5  and  89,  re^)ec- 
tlvely,  of  the  Ckoistltutlon  of  1901,  were  taken 
by  the  dmurrer ;  and  both  were  held  to  be 
without  merit  Section  5  of  the  Ckmstitutlou 
of  1901  is  the  same  as  section  7  of  article  1 
of  the  Constitution  of  1868.  Tbe  Inhibition 
(section  0)  was  then,  and  is  now,  this: 

"That  the  people  shall  be  secure  in  their  per- 
sons, houses,  papers,  and  poaseaaions  from  un- 
reasooaUe  seixure  or  searches,  and  that  no  war^ 
rants  shall  Issue  to  eeardi  any  i^ce  or  to  seise 
any  pwson  or  thing  without  probable  cause,  sup- 
ported by  oath  or  affirmatlai." 

In  Williams  v.  State,  44  Ala.  41,  decided  In 
1870,  having  under  consideration  the  like 
provision  In  the  Constitution  of  1868,  this 
court  held  Outt  the  inhibition  was  against 
the  Issuance  of  the  warrant,  "not  arrest 
without  warrant**  ^e  Inhibition  was  car- 
ried forward  Into  ttie  Constltntltm  of  1875; 
and  this  reordtnatlon  operated  to  adc^t  as  a 
part  <MC  the  section  tbe  omstructltm  given 
it  In  1870  In  Williams  t.  State,  supra.  11 
Micfa.  Ala.  Dig.  1114,  where  many  deci- 
sions are  noted.  In  Bz  parte  niomas,  100 
Ala.  102,  18  South.  517,  decided  In  1883;  the 
pertinent  pnmouncement  of  the  Williams 
Case,  supra,  was  reaffirmed.  In  the  full  light 
and  effect  of  these  decisions,  the  Consti- 
tution of  1901  reordalned  in  section  6  the 
same  provisions  that  were  considered  and 
defined  In  the  Williams  and  ^niomas  Cases, 
supra.  Not  since  the  Constitution  of  1875 
was  adopted,  with  the  stated  explicit  con- 
struction put  upon  it  in  the  Williams  Case, 
could  It  have  been  soundly  Insisted  that  the 
subject-matter  of  what  Is  section  6  of  the 
OcmstltutlMi  of  1901  applied  to  restrain  tiio 


oOtetwlae  onUmUad  l^UUttlve  K»w«r  to  lu- 
thorlTO  arrests  without  warrant  In  the 
Ghilders  Oaa^  itself  decided  nearly  10  years 
ago,  the  court  but  followed  and  applied  the 
well-known  sotted  law  In  this  regard,  aptly 
expressing  the  oonclnslon  as  follows: 

"There  being  do  ocmstitutional  prohibiti<Hu 
state  or  federal,  it  Is  undoubtedly  within  l^ia- 
lative  competency  bj  statute  to  authorize  an 
officer  to  make  an  arrest  without  a  warrant  for 
either  a  felony  or  ndsdemeanw,  whedier  the  oN 
fense  be  me  committed  In  or  out  of  t^a  presenea 
ol  the  arresting  oOck.** 

Tb»  other  objection  is  that  sectkm  888  of 
the  1905  City  Code  oC  Blrmln^iam  Is  ttw 
product  of  a  legislative  diarter  (snbdlTlslfHi 
25  of  section  26,  quoted  ant^  authorization 
that  offends  section  88  of  the  Oonstltatlon, 
whldi  reads: 

"The  Lsf^slature  shall  not  have  power  to  ai^ 
thorise  any  mmrictoal  oorporatloii  to  paas  taa 
laws  iaconsiatant  mk  the  general  lawa  of  this 
sutfc" 

The  same  provision  was  In  section  60  of 
article  4  of  the  Constitution  of  1875.  It  was 
CMisldered  In  Bx  parte  Cowert,  92  Ala.  94, 
100,  101,  9  SOU&.  225,  227.  The  court  there 
held,  and  accordingly  pronounced: 

"This  condusion  rendera  it  onneocssary  to  d^ 
clde  whether  the  General  Assembly  may  author- 
ize a  municipal  corporatiMi.  in  which  tlie  gen- 
eral law  of  the  state  as  to  licensing  the  sale  ot 
liguors  is  in  force,  to  prohibit  that  traffic,  the 
general  state  law  to  the  contrarj^  notwithstand- 
uiff.  We  are,  however,  of  the  opinion,  based  on 
exhaustive  investigation  and  consideration,  that 
such  authorization  would  not  be  violative  of  arti- 
cle 4,  I  60,  of  the  Constitution.  We  do  not 
think  the  purpose  or  effaot  of  that  provi*ion  i», 
in  any  manner,  to  Urnit  the  ZtCgUilature  in  con- 
ferrmg  polioe  powen  o»  mumieipat  eorporaUonM.'* 
(Italics  supplied.) 

The  construction  there  taken  of  section  89, 
or  Its  parent  In  the  C<mstltutlon  of  187!^ 
has  not  been  since  even  qualified,  mudi  less 
repudiated.  The  Id^tlcal  provlsdons  of  sec- 
titm.  GO,  art  4,  of  ttie  torat&c  Constitution, 
were  recw^alned,  as  section  89,  In  tbe  Consti- 
tution of  1901;  whe^upon  fUe  construction 
accorded  In  the  Cowert  Case  conclusive 
cbaracterizea  the  effect  ot  section  89.  The 
before-quoted  provlsitHis  of  tbe  Birmingham 
charter  are  plainly  referable  to  police  power 
wbldi,  the  court  ezpresaly  decided  In  the 
Cowert  Case,  was  not  within  the  restriction 
of  section  GO,  art.  4,  now  section  89  of  the 
present  organic  law.  In  view  of  the  estab- 
lished construction  of  section  88  of  the  Con- 
stitution, It  is  very  clear  and  certain  that 
section  888  of  the  1905  Code  of  Birmingham 
waa  not  Invalid  because  the  duuter  Csubdlvl^ 
sion  25  of  section  25,  ante)  offended  section 
89  of  the  present  o^uilc  law.  As  was  held 
in  tbe  Ghilders  Oas^  supra,  there  is  nothing 
whatever  in  the  Bill  of  Rights  or  elsewhere 
in  the  Constitution  of  1901  that  restrained 
or  restrains  the  Legislature  in  authorizing 
the  arrest  of  persons  without  warrant 

Ajsdde  from  tbe  provisions  of  section  89 — 
which  is  addressed  to  the  restraint  of  the 
Legidature,  only,  with  respect  to  matters 
not  referable  to  the  police  power — there  la  a 
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rule  of  rertralnt  t&at  Inhltdte  nranldpal  cor- 
ponttou  from  ouctliis  ordinaacea  Incon- 
KlsteDt  with  state  laws  In  Tlrtne  ct  charter 
powers  that  are  general,  not  epecSAc  ThB 
role  is  thus  oiwrectly  stated  in  Dnnn  t.  Wil- 
cox Ooontr,  8S  Ala.  147,  4  South.  062: 

'^e  American  theory  of  mnnidpalitlea  ie 
Uiat  the  l^lBlation  permitted  to  be  exerdfled 
br  them  ia  a  mere  delegation  of  the  power  of 
the  state;  and  h»ice  It  Is  an  estaUished  mle 
that  all  laws  w  ordinancea  eoacted  by  virtue  <^ 
this  delegated  power  are,  in  a  certain  sense, 
as  mudk  part  of  the  general  system  of  legisla- 
tion as  are  the  laws  of  the  state;  and  it  Is 
therefore  necessary  that  they  should  be  con- 
aiatent  with  the  state  laws.*  *  *  *  It  is  ae- 
cordingly  a  familiar  rale  on  this  Mbjeet  that 
muniapal  by-laws  and  ordinances,  in  conflict 
vith  the  general  law,  will  be  adjudged  void,  «n- 
htt  fAey  he  olearlj/  au$Jiorked  bit  the  charter  c>f 
tk«  parUeutar  town  «r  ofty  enatMng  thmn. 
•  •     "  (Italioi  mpplied.) 

This  doctrine  was  recently  advisedly  ap- 
plied In  Ward  t.  Maifcstein.  196  Ala.  209. 
215-217,  72  South.  41.  It  Is  also  announced 
hi  McQuillln  on  Municipal  Ordinances,  S  16. 

In  the  instance  now  under  consideration, 
the  Legislature,  throas^  the  quoted  charter 
proTision,  spedflcally  authorized  the  dty  to 
empower  Its  p<dlce  officers  to  arrest  with- 
out warrant ;  and  the  ordinance  (section  839) 
conformed,  literally,  to  the  specific  (diarter 
grant.  Under  that  spedflc  grant,  the  au- 
thority to  arrest  without  warrant  was  upon 
the  condition  that  a  "charge"  should  be 
made  by  "any  dtlzen."  The  term  "charge," 
as  employed  In  the  charter  and  in  section 
839  of  the  City  Code  of  1905.  did  not  con- 
template or  Intend  a  charge  expressed  In  the 
form  or  throngh  the  method  of  a  written 
infomiation  or  an  affidavit,  ^e  charge, 
within  those  laws,  was  made  if  advice  of  an 
offense  against  the  laws  was  verbally  com- 
municated to  the  police  officer  by  "any  dtl- 
sen."  As  therein  used,  the  term  signified  an 
accusation,  however  communicated,  by  "any 
citizen"  that  a  person  had  committed  an  of- 
fense against  the  laws  mentioned  in  the 
diarter  (flnbdivlsion  2S,  {  2S,  of  the  diarter). 
It  cannot  be  supposed  that  the  Legislature 
would  authorize  arrests  by  monlclpal  offloera, 
without  warrant,  and  yet  burden  the  pur- 
pose manifested  thereby  with  the  exaction 
that,  to  meet,  would  require  the  complaining 
dtizen  to  se^  out  aonm  one  anthoriced  to 
take  affldavlts  wlu^  generally,  is  also  au- 
titorlzed  to  Issue  warrants  £or  the  arrest  of 
offcsiders  so  formally  accused.  The  legisla- 
tive pmpoee  was  to  afford  the  means  for 
prompt  arrests.  This  purpose  would  not 
have  beat  accomplished  If  a  formal,  writ 
tea,  verified  accusation  had  been  Teqnlred. 
Manifestly,  the  object  intended  wonld  not 
have  iteen  attained.  The  reason  Sna^Ting 
the  lawmakers  to  thus  dlscrimlnatively  pro- 
vide la  socdnctiy  bidleated  In  IfoQuIUln  on 
Municipal  Ordinances,  i  17,  and  notes. 

Reference  to  the  oplnlMi  ot  this  court  cm 
fbrmer  appeal  (3:02  Ala.  876^  682,  par.  10^  69 


South.  OS)  discloses  ttiat  the  questlim  jaam 
presmted  was  not  decided. 

It  is  hardly  necessary  to  add  that  the 
adoption  of  the  Hnnldpal  Gode  (Pol.  Gode, 
c.  82;  Acts  1907,  p.  790  et  seqj  did  not  effect 
the  rapeal  of  sectioa  839  of  the  1905  City 
Code  of  Birmingham.  Sloss-Sheffleld  Oo.  r. 
Smith,  175  AU.  260,  67  South.  29. 

In  my  <9inlon  the  writ  prayed  for  should 
be  granted,  the  conclusion  o£  the  Court  of 
Appeals  on  the  question  stated  being  laid  In 
error. 

On  Application  tor  Rdiearing. 

HATFIELD,  J.  The  attorney  for  the  dty 
of  Birmingham  has  filed  an  extensive  brief 
on  the  application  for  a  rehearing  as  amicus 
curiae.  He  dtes  no  statute  and  no  ordinance, 
and  no  dedslon  save  that  of  Chlldera  t. 
State,  156  Ala.  96,  47  South.  70  (overruled 
by  this  decision),  whidi  would  authorize  or 
Justify  an  arrest  like  the  one  in  question. 
The  most  that  any  of  the  dedsions  or  the 
text-books  hold  is  that  the  Legislature  may 
authorize  an  officer  to  make  an  arrest  for 
a  misdemeanor  committed  in  hla  presence,  or 
on  probable  cause  that  the  oCCense  was  com- 
mitted. That  the  Legislature  may,  within 
reaHMiable  bounds,  determine  what  offenses 
are  felonies,  and  what,  misdemeanors,  and 
what  are  breaches  of  the  peace,  and  what, 
nuisances,  etc.  There  la  not  to  be  found  a 
single  authority,  dedsioo,  or  text-book,  in  the 
library  of  this  court,  tliat  sanctions  the  doc- 
trine that  the  Legislature,  a  munldpality,  or 
Congress,  can  detmnlne  what  is  a  "reasona- 
ble" arrest,  within  the  meaning  of  the  Con- 
KtltutltKis,  state  and  federal.  Those  dted  by 
counsel,  as  well  as  all  others,  hold  that  the 
meaning  of  that  term^  and  of  the  phrase 
"due  process,"  must  t>e  determined  by  what 
they  meant  at  the  conunon  law,  and  when  the 
Oonstiti{tlon  was  adopted.  Not  one  of  the 
authoritlea  holds  that  an  officer  can  legally 
arrest  as  f  w  a  past  misdemeanor  on  the  mere 
verbal  -request  of  a  dtizen,  except  the  Chll- 
ders  Case.  Counsel  cites  Williams'  Case,  44 
Ala.  41,  and  the  line  of  cases  following  It. 
These  cases  do  not  hold,  or  in  the  oi^nlou 
say  aught,  that  would  authorize  or  Justify 
the  arrest  In  this  case.  They  say  and  de- 
dde  only  that  the  fifth  section  of  the  Bill  of 
Rights  does  not  prcditblt,  and  was  not  intend- 
ed to  prohibit,  arrests  wltlfbut  warrant;  but 
Mily  to  prohibit  the  Issuance  of  a  warrant 
without  oath  or  affidavit  Neither  did  the 
common  law  prohibit  all  arrests  without  war- 
rants. It  only  prohibited  "unreasonable  ar- 
rests, with  or  without  warrants,"  and  so  does 
the  Oonstttutlon.  All  the  authorities,  state 
and  federal,  bold  that  these  provisions  of 
ClonaUtntlons,  and  the  whole  of  the  Bill  of 
Rl^ts,  are  dedaratory  of  the  common  law. 
The  cases  of  HIgby  t.  Penn.  By.,  209  Pa. 
452,  58  Atl.  869,  and  State  T.  Boyd,  106  Mo, 
App.  51%  M  B.  W.  191«  only  hxAA  that  stat- 
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utes  'are  valid  which  authorize  officers  to 
make  arrests  for  offenses  committed  in  tbelr 
presence,  or  on  probable  cause  that  the  of- 
fense was  committed,  without  a  warrant. 
It  1b  true  that  there  are  dicta,  in  the  opinions 
dted  by  counsel,  which,  on  casual  reading, 
would  seem  to  support  the  conclusloD  that 
the  Legislature  can  determine  what  is  a  "rea- 
sonable arrest,"  and  that  the  Legislature  can 
authorize  arrests  without  warrant,  as  for 
past  offenses  not  committed  In  the  presence 
of  the  officer ;  but  there  Is  no  decision  to  that 
effect  except  the  Ghllders  Case.  One  of  the 
cases  most  strongly  relied  upon  by  counsel 
Is  that  of  Burroughs  t.  Eastman,  101  Midi. 
419,  59  N.  W.  817,  24  L.  R.  A.  859,  45  Am. 
St.  Rep.  419.  This  case  is  several  times  cit- 
ed and  quoted  from.  All  that  it  dedded  was 
that  a  statute  was  valid  which  authorized 
an  arrest  without  warrant  for  a  mlsd»neanor 
committed  In  the  presence  of  the  officer, 
though  the  offense  was  not  a  brea<9i  oX  the 
peace. 

Counsel  se^s  to  think  that  this  Michigan 
case  overruled  the  former  decisions  of  the 
Michigan  court.  In  this  counsel  is  in  error. 
The  case  did  criticize  what  it  termed  "dicta," 
in  a  former  case,  Roblson  v.  Miner,  68  Mich. 
549,  37  N.  W.  21 ;  but  It  did  not  overrule  the 
case,  and  did  not  even  criticize  the  Michigan 
cases  quoted  In  our  decision — to  the  contra- 
ry, it  apparenUy  approved  them.  This  Mich- 
igan case  aoi  Mich.  419,  59  N.  W.  817)  relied 
upon  by  counsel  is  reported  in  24  L.  R.  A. 
899,  and  45  Am.  St.  Rep.  419,  with  notes.  In 
the  later  report  (45  Am.  St.  Rep.  419),  the 
note  consists  of  a  dissenting  opinion  of  the 
Chief  Justice,  concurred  in  by  one  of  the  As- 
sociates. In  24  L.  R.  A,  859,  reference  is 
made  to  8  L.  R.  A.  529,  where  many  authori- 
ties are  collected.  Instead  of  the  early  Mich- 
igan cases  being  overruled  on  the  question 
under  consideration,  by  the  case  in  101  Mich. 
419,  59  N.  W,  817,  the  very  case  and  opinion 
there  criticized,  as  to  the  exact  point  under 
consideration,  has  been  reaffirmed.  As  late 
as  157  Mich,  page  6B7.  122  N.  W.  223,  the 
case  criticized  in  101  Mich.  419,  69  N.  W.  817, 
was  quoted  and  reaffirmed,  as  to  the  exact 
point  now  under  consideration.  It  was  there 
said: 

"TiiB  constitutional  immunity  from  arrest  Is 
discussed  by  the  late  Mr.  Justice  Campbell  in 
Robison  v.  Miner,  68  MidL  657  (37  N.  W.  25): 
'So  far  as  arrests  are  OHicenied,  a  Similar  prin- 
ciple applies.  Under  our  system  we  have  re- 
peatedly decided,  in  accordaDce  witb  constitu- 
tional principles  as  construed  everywhere,  that 
no  arrest  can  be  made  without  warrant  except 
in  cases  of  fdony,  or  in  eases  of  breaches  of 
the  peace  committed  in  the  presence  of  the  ar- 
resting  officer.  This  exception,  in  cases  of 
breathes  of  the  peace,  has  only  l>een  allowed  by 
reason  of  the  immediate  danger  to  the  safety 
of  the  commnnity  against  crimes  by  violence, 
and  it  was  confined,  even  in  such  cases,  to  in> 
stances  wliere  the  violence  was  ctMnmltted  in 
the  presence  of  the  officer.  There  are  not  many 
such  cases.  The  common  and  statate  taw  pro- 
vide for  very  tern  specified  breadiea  of  the  peace, 
and  there  are  none  that  are  not  specified.  An 
indictment  diarging  a  pen(ni  aa  a  pcaeelveaka'. 


and  not  with  any  specified  crime,  woald  be  good 
for  nothing.  Anaults  and  riotous  condnct  make 
up  the  la^Mt  port  of  the  list.  But  thare  can 
be  no  breach  of  the  peace  within  the  meaning 
of  the  law  that  does  not  unbrace  some  sort  of 
violent  as  wdl  as  dangerons  conduct.  The  mani- 
fest purpose  of  tliis  statate  is  to  bring  certain 
tiiingB  that  are  not  breaches  of  the  peace  within 
that  deuominatitm  to  avoid  the  necessity  of  a 
warrant.  Bat,  as  already  sanestad,  the  Gm- 
stitation  cannot  be  so  evaded.'*'^ 

In  a  late  BOdilgan  cue  021  Mich.  476,  80 
N.  W.  248,  46  L  B.  A.  216),  an  opinion  by 
the  Chief  Justice  says: 

**Offieers  are  justified  in  arrestbig  wlthtrat  a 
warrant  only  in  cases  of  fdeny  and  breaches  ot 
the  peace:  This  is  densntary.  It  is  nsedlm 
to  cite  authorities." 

Counsel  also  seems  to  think  that  the  Su- 
preme Court  of  the  United  States  has  depart- 
ed frcHn  the  doctrine  announced  In  the  case 
of  Boyd  V.  United  States,  116  U.  S.  618,  6 
Sup.  Ot  624,  29  L.  Ed.  746.  That  court  has 
never  departed  from  the  constructlOT  of  the 
fourth  and  fifth  amendments  to  the  federa? 
Constitution  placed  thereon  by  Judge  Brad- 
ley in  Boyd's  Case.  It  was  not  departed 
from  in  the  case  of  Hale  v.  Henkel,  201  U. 
S.  43,  26  Sup.  Ct.  370,  50  U  Ed.  652.  It  was 
only  distinguished  by  Judge  Brown  from  the 
case  then  in  hand.  It  was  as  to  the  point 
here  In  questitm  fully  affirmed,  and  was  tn 
I>art  quoted  with  approval.  It  has  often 
been  quoted  and  approved,  as  to  Its  construc- 
tion of  both  the  fourth  and  the  fifth  amend- 
ments, and  has  never  been  departed  from. 
See  Rose's  Notes  to  that  derision.  As  late  as 
the  case  of  Weeks  v.  United  Stated  232  U. 
S.  383,  34  Snp.  Ct  341,  58  L.  Ed.  652,  L.  R 
A.  1915B,  834,  Ann.  Oas.  19150,  1177,  Boyd's 
Case  is  accepted  and  quoted  as  to  the  con- 
structions of  these  Bills  of  Rights.  In  that 
case,  the  opinion  by  Justice  Day,  it  is  said : 

"The  history  of  this  amendment  is  given  with 
particularity  m  the  opinion  oi  Mr.  Justice  Brad- 
ley, apeeking  tor  the  court  in  B<vd  v.  United 
States,  116  U.  S.  616  [6  Sup.  Ct  K4,  2»  L 
Ed.  746].  As  was  there  shown,  it  took  its 
origin  in  the  determination  ot  the  framers  of 
the  amendments  to  the  federal  ConstitutiOB  to 
provide  for  that  Instrument  a  BiU  of  Rights,  se- 
curing to  the  American  peoirfe,  among  other 
things,  those  safeguards  whidb  liad  grown  up 
in  Skigland  to  protect  the  people  from  unrea- 
sonable searches  and  seizares^  sudi  as  were 

Sermitted  under  the  general  warrants  issued  un- 
er  authority  of  the  government  by  which  ther« 
ttad  been  invasi^ms  of  the  home  and  privacy 
of  the  citizens  and  the  seizure  of  th^r  private 
papers  in  support  of  charges,  real  or  imaginary, 
made  against  them. 

"In  the  Boyd  Case,  snpra^  after  citing  Lord 
Camden's  judgment  in  Entick  v.  Camngton, 
19  Howeire  State  Trials.  1029.  Mr.  Justice 
Bradley  said  (116  U.  S.  630  [6  Sup.  Ct  532,  29 
L.  Sd.  746]):  'The  prindi^eB  laid  down  in  this 
opinion  affect  the  very  essence  of  CDnstitational 
liberty  and  security.  They  reach  farther  than 
the  concrete  form  of  the  case  then  l>efore  the 
court  with  its  adventitious  circumstances ;  they 
Qp^y  to  all  invasions  on  the  part  of  the  gov- 
ernment and  its  emplos4a  of  tne  sanctity  of  a 
man's  home  and  the  privacies  at  life.  It  is  not 
the  brealcing  d  bis  doors,  and  the  rummaging 
of  his  drawers,  that  constitntes  the  essence  of 
the  ofTense ;  but  it  is  the  invasion  of  his  inde- 
feasible right  of  personal  security,  personal 
liberty,  and  ^vate  prt^erty,  where  tiiat  titfit 
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has  never  beat  forfeited  bj  bis  eonrlctkm  trf 
Bome  puUie  offense— It  is  the  invaBion  ot  this 
sacred  richt  which  underlies  and  constitutes  the 
essence  <j  Lord  Camden's  judgment' 

"In  Bram  t.  United  States,  168  U.  S.  532,  544 
[18  Sup.  CL  183,  42  L.  Ed.  C68].  this  court  in 
BpealdnK  by  the  present  Chief  Justice  of  Boyd's 
OasC;  dealing  with  the  fourth  and  fifth  amrad- 
mraito,  said:  'It  was  in  that  case  demonstrated 
that  both  of  tlieae  amendments  cmtonplated  per- 
petuating, in  their  foil  efficacr,  hj  means  of  a 
coostitutiODal  provision,  principles  of  humanity 
and  citU  liberty,  whidi  had  been  secured  in  the 
mother  country  only  after  years  of  struggle,  so 
as  to  implant  them  in  oar  institutions  in  the 
fullness  of  their  integrity,  free  from  the  possi- 
bilities of  future  legislatiTe  diange.' 

*vnie  effect  of  the  fourth  amendmuit  Is  to  put 
the  courts  oi  the  tTnited  States  and  federal  offi- 
aalBj  in  the  exercise  of  their  power  and  au- 
tiionty,  under  litnitationB  aul  restraints  as  to 
the  ezodss  of  audi  poxmr  and  autiunity,  and  to 
ftnrevOT  sseim  to  the  people  tiuAr  pvaon^  lious- 
es,  papers  and  effects  against  all  nnreasooaUe 
search ea  and  seizures  ander  the  guise  of  law. 

-In  Adams  T.  New  York.  192  U.  S.  685  [24 
Sup.  Ct.  372,  48  L.  Ed.  576],  this  court  said 
that  the  fourth  amendment  was  Intmded  to  se- 
cnre  the  citizen  in  person  and  property  against 
unlawful  invasion  of  the  sancti^  of  nis  home 
by  officers  of  the  law  acting  undw  leglriatiTe  or 
judicial  sanction,  nils  protection  Is  equally 
extended  to  the  action  of  the  government  ana 
officers  of  the  law  acting  under  it.  Boyd's  Case, 
supra.  To  sanction  snch  proceedings  would  be 
to  affirm  by  judicial  decision  a  manifest  neg- 
lect il  not  an  opm  d^anoe  of  the  prdiibitions 
ot  the  Otmatltation,  intended  for  the  protection 
ttt  Uie  pecq^e  against  audi  nnauthorized  action." 

In  tbe  cftse  ot  SoDtb  Car<^iia  t.  United 
States,  199  U.  S.  437,  26  Snp;  Gt  110,  SO 
I<.  Ed.  261,  4  Ann.  Cftfi.  737,  Boyd's  Case  la 
approred  and  quoted,  and  in  addltltm  It  la 
said: 

"^Ilie  Constitation  Is  a  written  Instrument. 
Aa  such  its  meaning  does  not  alter.  -.(That  which 
it  meant  when  adopted,  it  means  now.  Being 
a  grant  of  powers  to  a  government,  its  language 
is  ceneraL  and,  aa  changes  come  in  social  and 
p>i^tical  life.  It  embraces  in  its  grasp  all  new 
conditiona  which  are  witiiin  the  scope  of  the 
powers  in  terms^  conferred.  In  other  woids, 
while  the  powers  granted  do  not  change,  they 
apply  from  generation  to  generation  to  all 
things  to  which  they  are  in  their  nature  applica- 
ble. This  in  no  manner  abrldgea  the  tact  of  its 
chsLDsdess  nature  and  meaning.  Those  things 
which  are  widiin  its  grants  of  power,  as  those 
grants  were  nndmtood  when  made,  are  still 
vrithin  them,  and  those  things  not  within  them 
remain  still  ezduded.  As  said  by  Mr.  Chief 
Justioe  Taney  in  Dred  Soott  t.  Sandf<ffd,  19 
How.  893,  426  [15  L.  Ed.  601]:  It  is  not  only 
the  same  in  words,  but  the  same  in  meaning, 
and  ddegates  the  same  powers  to  the  goyem- 
ment,  and  res^ee  and  secures  the  same  rights 
and  i^Titages  to  the  dttsens;  and,  as  hmg  as 
it  oontinaee  to  exist  In  its  present  form.  It 
n>eaks,  not  tmly  in  the  same  words,  bat  with 
the  same  meaning  and  intent  with  which  it 
Bpoke  when  It  came  from  the  bands  <^  its  f ram- 
era,  and  was  voted  on  and  adopted  by  the  peo- 
ple ot  tiiie  United  States.  Any  other  rule  of 
construction  would  abrogate  the  jndidal  char- 
acter of  this  court  and  make  it  the  mere  reflex 
of  tbe  popular  opinion  or  passion  of  the  day.' 

"It  must  also  be  remembered  that  the  framers 
of  the  OonatitDtiMi  were  not  mere  Tidonariee, 
toying  with  speculations  or  theories,  but  prac- 
ttcal  men,  dealing  with  the  facts  oS  political  life 
as  they  understood  them,  putting  into  form  the 

{[ovenunent  they  were  creating,  and  inwribing 
n  language  dear  and  intelligible  the  powers  that 
coTemment  was  to  take.  Mr.  Chief  Justice 
MstahsH.  in  Gibbons  t,  Ogden,  8  Wlieat  1, 


188  [6  U  Ed.  28].  well  dedared:  *As  men  wboss 

iotentions  require  no  concealment  generallv  em- 
ploy the  words  which  most  directly  and  aptly  ei- 
pr«is  the  ideas  they  intend  to  convey,  tbe  en- 
lightened patriots  who  framed  our  Ctmstitution, 
and  tbe  people  who  adopted  it,  most  be  nndu- 
stood  to  nave  employed  words  in  thdr  natural 
sense^  and  to  have  intended  what  they  have 
said.' 

"One  other  fact  most  be  borne  in  mind,  and 
that  ia  that  in  Interpreting  the  Constitution  we 
must  have  recourse  to  the  common  law." 

Anothw  case  mudi  relied  npon  by  counsel 
Is  that  of  B.  &  O.  R.  R.  Go.  v.  Oain.  81  Md. 
87,  31  AU.  801,  28  U  B.  A.  688.  That  Is  a 
Maryland  dedslon.  It  coDstmes  no  statute 
or  ordinance,  but  merely  hcMa  that  the  legal- 
ity of  the  arrest  In  that  case  was  a  question 
for  the  Jury,  where  there  was  evidence  to 
show  that  the  party  arrested  was  dmnk  and 
disorderly  on  a  car  full  of  passengers  and 
ladles.  This  arrest  was  perfectly  valid  at 
ccmmon  law ;  It  was,  as  Mr.  Freeman  pcAnta 
out  In  a  note,  merely  taming  over  the  pari? 
by  the  oouductor  to  tbe  police  officer.  It  Is 
thus  referred  to  by  Mr.  Freeman  In  a  note 
(84  Am.  St.  Kep.  68S>.  There  is  nothing  in 
the  Maryland  opinion  contrary  to  oar  hold- 
ing. In  the  extended  note  to  the  case  of 
State  T.  Evans,  161  Mo.  95,  61  S.  W.  690,  84 
Am.  St  Bep.  669.  Many,  If  not  all,  tbe  cases 
up  to  that  date  are  referred  to,  and  some  of 
them  are  quoted  with  approraL  See  note,  84 
Ant.  St  Rep.  679. 

In  Wisconsin,  It  was  dedded  that  an  arrest 
by  an  officer,  without  a  warrant,,  for  a  mis- 
demeanor not  committed  in  bis  presence,  was 
Illegal,  even  If  there  was  an  ordinance  at- 
tesnpttng  to  authorize  sudt  an  arrest  Stitt- 
gen  V.  Bundle,  99  Wis.  78,  74  N.  W.  636. 

In  an  Illinois  case  that  court  said: 

"A  dty  marshal  or  other  pdice  officer  has 
no  power  to  arrest  for  a  misdemeanor  or  a  vio- 
lation of  an  ordinance  unless  the  t^ense  la  actn- 
ally  committed:  and  when  called  upon  to  jus- 
tify tbe  arrest  he  must  be  able  to  show  the  of- 
fense was  committed  in  bis  presence.  Shanley 
V.  WeUs,  71  111,  78;  North  v.  People,  139  111. 
81  [28  N.  B.  9661;  Lynn  v.  People,  170  lU. 
527  [48  N.  E.  964]],  Wice  t.  C.  A  N.  W.  By. 
Co.,  93  111.  App,  266.  In  an  action  for  tree- 
I>aa8  and  false  imprisonment  probable  cause 
and  the  absence  of  malice  constitute  do  defense. 
There  must  be  an  existing  legal  cause  for  the  ar- 
rest, and  that  cause  must  be  a  law  violated. 
Sndi  a  form  of  action  must  be  distinguished 
from  an  action  for  malidons  prosecutioD.  Hight 
V.  Naylon  86  111.  App.  606;  Johnson  v.  Von 
KetUer,  84  10,  315;  Shanley  v.  Wells,  71  la 
78;  Coffman  v.  Burkhalter,  98  111.  App.  304. 
In  this  form  of  an  action,  belief  In  tbe  guilt 
of  the  party  arrested,  no  matter  bow  strong  or 
well  founded  in  the  mind  of  the  officer  or  person 
making  the  arrest  will  not  justify  the  depriva- 
tion of  another  of  his  liberty."  Markey  v.  Grif- 
fin, 109  lU.  App.  219. 

Tbe  Illinois  case  dted  by  counsel  {254  111. 
624,  96  N.  E.  999,  Ann.  Cas.  1913B,  1058) 
only  holds  that  a  statute  may  authorize  a 
conductor  to  arrest  persons  who  are  drunk 
or  b<risterous  on  the  train.  There,  the  oCTense 
was  committed  in  the  pres^ce  of  tbe  officer 
whom  the  statute  authorized  to  make  tlie 
arrest  Counsel  cites  1  Bishop  on  Criminal 
Procedure,  167,  168.  This  authority  Is 
against  the  Insiatenoe  of  oounsd,  and  holds 
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with  the  opinion.  Bfr.  Bishop,  after  stating 
spedQc  cases  In  which  arrests  as  for  mis- 
demeanors can  be  made  without  warrant, 
says: 

"After  the  ttmmlt  is  over,  with  no  proapect  of 
its  renewal,  it  is  too  late  to  Interfere  without 
judicial  process.  And  otlier  past  miadenieenorB 
are  within  the  same  rule,  namdy.  Uiat  a  private 
person,  or  even  an  omcor,  cannot  without  a 
warrant  arrest  one  tar  a  misdemeanor  eommlttetl 
on  an  occasion  already  passed.**  1  Bish.  Grim. 
Proced.  il  166, 167,  p.  04. 

Then,  after  enumerating  the  offlcen  who 
may  make  arrests,  this  author  aa^: 

"For  a  past  offense  below  felony,  none  of  these 
officers  can  arrest  withoat  a  warrant;  unless, 
for  example,  it  is  an  aasault  liaUe  to  end  in 
felony  by  the  death  of  the  injured  person." 


HABBIS  r.  BTBD.    (2  Dir.  041.) 
(Supreme  Court  of  Alabama.  June  20,  1018.) 

1.  ApFBAX.  ARD  XteBOB  «Bail068(S>— HaXlCLEBg 

Bbrob— Fatobabu  E^oa. 
In  ejecteent,  where  verdict  was  for  plain- 
tiff, defendant  cannot  OHnplain  of  a  judgment 
rendered  by  ccmsent  of     inHir  Mgaiaat  plaintiff 
for  the  coata  of  the  suit. 
■2.  Dbbdb  ^=»38<1>— Validitt— CSBTAinrr  or 

Descbiption. 
If  the  monuments  snd  boundaries  menti<m- 
ed  in  a  deed  are  to  be  fbund,  then  the  descrip- 
tion is  certain  because  it  can  be  made  certain. 

3.  Dee  OS  ^=>38(1)— Cebtaihtt  or  Dsscbip- 

Where  it  appears  from  a  description  In  a 
conveyance  that  the  shape  of  the  land  is  tri- 
angular, if  the  quantl^  of  land  and  the  angle 
between  two  sides  are  giren,  description  is  suf- 
ficient. 

4.  Etidenoe  ^=»460(6)— nvoBBTAimr  nr  Dk- 

BCBIPnON. 

Parol  evidence  is  admissible  to  explain  or 
remove  nnoertainty  or  ambiguity  which  otmsti- 
tntes  a  latent  ambiguity  In  a  conveyance,  bnt 
is  not  admissible  to  show  a  mistake  of  descrip- 
tion or  to  vary  or  substitnte  a  different  descrip- 
tion. 

6.  Advbbsb  Pobsession  «=:»66(2)  —  Bounda- 

BIES. 

Where  one  claims  land  up  to  a  certain  line, 
due  to  mistake  or  imcertainty  as  to  the  bound- 
ary hue  between  two  tracts,  an  indispensable 
element  of  adverw  possesion  is  wanting. 

Appeal  tmm  Law  and  Equity  Court,  Mar- 
engo Oonnty ;  E.  X  Glider,  JTodge: 

Statutory  action  In  nature  of  «}ectmait  by 
Sallla  U.  Byrd  against  George  W.  Harris. 
Judgment  for  plaintiff,  and  defendant  ajH 
peals.  Affirmed. 

Jesse  V.  Boylee,  of  Thomasrllle,  for  appe- 
lant Arthnr  M,  PUto>  of  Selma,  tor  ajvelleew 

MATFIELD,  J.  This  was  a  statntory  ac- 
tion in  the  nature  of  ejecttnent,  brought  by 
appellee  against  appellEmt.  The  complaint 
describes  the  land  as  follows: 

"Beginning  at  the  middle  of  old  gateway  near 
the  southeast  cwner  of  the  northwest  quarter 
(N.  W.  Vi)  of  northwest  quarter  (N.  W.  M)  of 
section  thirteen,  township  twelve,  range  two  (2) 
east,  running  north  twenty-three  (23)  degrees 
east,  one  hnndred  and  one  (101)  diains  and  (80) 
eighty  links  to  the  northern  boundary  line  « 


section  twelve;  thence  east  two  (2)  chains  to 
an  old  fence;  uence  In  a  soudiwardly  direction 
alMig  the  old  fence  row  as  it  now  mns  to  the 
place  ot  beginning,  the  said  land  being  a  part  of 
sections  twelve  (12)  and  thirteen  (13),  township 
twelve  (12),  range  two  (2)  east,  and  containing 
one  hundred  acre*  more  or  leas." 

The  verdict  was  for  plaintiff,  and  describ- 
ed the  land  recovered  as  follows: 

"All  lands  sued  for  lying  east  of  a  line  run- 
ning in  a  N,  E.  direction  from  the  center  of  the 
old  gateway  in  the  N.  W.  ^  of  section  13,  to  a 
point  on  the  N.  line  of  sectfmi  12,  one  hnndred 
feet  W.  «t  the  N.  W.  comer  oiHt.  E.  ^  of  N. 
"E.  %  at  section  12.  being  the  same  ime  set 
forth  in  deed  from  lliomas  W.  Harris  and  wife 
to  Oeorge  W.  Harris  and  wife,  recorded  in  Deed 
Book  JJ,  page  44,  records  of  Marengo  county, 
Alabama." 

[1]  Judgment  for  plaintiff  was  accordingly 
rendered  for  the  lands  described  In  the  ver- 
dict; bnt  Judgment  was  rendered  by  consent 
of  plaintiff  in  open  court,  against  her,  for 
the  costs  of  the  suit  This,  of  course,  was  Ir- 
regular; but  we  fall  to  see  bow  It  could  be 
of  injury  or  detriment  to  the  defendant  (ap- 
pellant here)  if  plaintiff  was  entitied  to  re- 
cover. Nor  does  It  f4>pear  that  plalntHTs 
consent  to  the  Judgment  against  her  for  the 
costs  Influenced  the  verdict  In  the  least  as 
to  the  recovery  ot  any  part  of  the  land  d^ 
scribed  In  the  verdict  or  In  the  Judgment. 

12]  It  Is  inidsted  by  the  appellant  that  the 
description  of  the  land  in  the  complaint,  ver- 
dict, and  judgment  Is  void  for  uncertainty. 
We  cannot  agree  to  this  contention.  It  Is 
evident  that  the  description  Is  not  void  on  Its 
face.  The  language  used  does  not  contribute 
to  the  Invalidity  or  insufficiency  ot  the  de- 
8cripti<«.  If  the  land  described  is  uncertain, 
the  uncertainty  must  be  shown  pand  and 
extended  by  proof.  In  other  words,  if  the 
monuments  and  boundaries  mentioned  are 
to  be  found,  thai  the  description  la  certain 
because  It  can  be  made  certain. 

A  description,  though  Indeflnlte.  may  be 
sufficient  If  the  court  can.  with  the  aid  of 
«ctrlnsic  evidence  whldi  does  not  add  to  or 
change  the  description,  fit  It  to  the  property 
described.  Rogers  v.  Keith,  148  Ala.  225,  42 
South.  446. 

[3]  Where  it  appears  from  the  description 
in  a  conveyance  that  the  shape  of  the  land 
is  triangular.  If  the  goantity  of  land  and  the 
angle  between  the  two  sides  are  given  the 
de8crlpti<m  la  anffldent  Hayes  t.  Martin, 
144  Ala.  682,  40  South.  204. 

[4]  Parol  evidence  la  admlsrible  to  explain 
or  remove  unoMtalnty  or  amb^ruity  wbldi 
constitutes  a  latent  ambiguity  In  a  deed, 
mortgage,  or  other  conveyance;  but  sash  ev- 
idence 18  not  admissible  to  show  a.  mistake 
of  descripti<m  or  to  alter,  vary,  or  substitnte 
different  descriptions.  Hereford  t.  Her^ord. 
131  Ala.  618.  82  South.  620;  OnUmartfn  t. 
Wood,  76  Ala.  209. 

Where  a  deed  does  not  contain  <m  its  ftce 
a  patent  ambiguity  and  does  not  aquaUy  de- 
scribe two  lots,  pand  proof  of  what  was  In- 
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tended  1^  tlM  pwOw  wffl  not  bfl  xeeelyad, 
but  It  will  be  received  to  remoTe  a  latwt 
■mblsaitar.  HereAwd  r.  Hereford,  mm; 
Chambm  t.  Blngetafl,  6»  Ala.  148. 

Id  cntan  mt,  quod  reddl  poteet.  v. 
Guthrie,  181  Ala.  71,  81  Sooth.  006. 

This  coart  baa  fone  the  full  length  In  ad- 
mittlBf  paml  evideoce  to  autala  the  validi- 
ty (tf  deeds  aaaalled  upon  tb»  gnmnds  of  in^ 
deflnltcness  in  the  descrlptloD  at  the  land. 
And  as  said  In  Ootttncbam  t.  HUl,  ll»  Ala. 
353,  24  Sooth.  (02.  72  Am.  St  Bep.  923 : 

"^Elw  rale  which  we  have  ad<vt«d  promote! 
Justice  and  does  not  open  the  door  to  Iraud  and 
perjury,  la  all  caaee,  the  writing  ba*  been 
sufficient  to  ibow  a  bona  fide  sale  and  conv^- 
ance  was  intended  bj  the  itarties,  and.  where 
this  appears,  no  Injustice  results,  if  br  parol 
evidence  the  precise  property  tntendea  to  be 
coBTpyed  can  be  clearly  idemtified."  Chambers 
V.  Ringstaff,  68  Ala.  140;  Tobias  v.  Trelst, 
106  Ala.  664.  19  Sooth.  914;  Webb  v.  BBjton 
Xand  Gb.,  IQQ  Ala.  471, 18  Sooth.  17& 

The  description  of  the  progeTty  conveyed 
must,  however,  possess  soch  data  as  will  af- 
ford a  basis  for  the  parol  evideoce.  It  most 
be  so  designated  as  to  enable  its  Identlflca- 
tlon  and  location  by  parol.  Oriffln  v.  Hall, 
111  Ala.  601,  20  Sooth.  48S;  HarrelM>n  v. 
Harper,  170  Ala.  121,  54  Sooth.  617. 

If  the  calls  and  mooments  menttoned  In 
the  description  are  to  be  A)und,  and  can  be 
found  tirr  the  sheriff  or  by  a  surv^or  aiding 
him,  then  there  is  no  such  uncertainty  as  to 
render  the  description  void.  Even  where 
lands  are  described  by  government  numbers, 
a  sorveyor  may  be  necenary  to  ascertain 
the  boundaries. 

It  coodusively  appears  from  this  record 
that  the  only  real  dispute  between  these  par- 
ties Is  a  disputed  boundary  line  between  two 
tracts  of  land,  <me  known  as  the  Byrd  tract, 
and  the  other  as  the  Morgan  tract  The 
plaintiff  owns  and  claims  the  Byrd  tract,  and 
the  defendant  the  Morgnn  tract  Neither 
appears  to  claim  any  part  of  the  other  tract, 
but  the  dispute  Is  as  to  the  boimdary  line 
between  the  two  adjoining  tracts.  It  also 
appears  that  both  tracts  were  once  owned  by 
Judge  Byrd  and  Gen.  Morgan  as  tenants  in 
common,  and  that  th^  divided  the  common 
property  into  two  tracts,  each  conveying  to 
the  other,  thus  partitioning  the  lands;  and 
that  the  plaintiff  claims  the  Byrd  tract  bj- 
chaln  of  title  ftvm  Judge  Byrd,  and  defend- 
ant the  Mornan  tract,  by  dialn  of  title  from 
Gen.  Hoi^an. 

[I]  There  Is  some  evidence  In  the  record 
which,  It  considered  alone,  might  tend  to 
show  that  defendant  claims  by  adverse  pos- 
session  a  part  <»C  the  land  allotted  to  Judge 
Byrd,  bnt  which,  if  conpldcred  with  all  the 
otber  evidence,  would  show  that  this  daim 
was  really  due  to  mistake  or  uncertainty  ah 
to  the  boondary  line  between  the  two  tracts. 
The  chain  of  title  throusfh  which  the  defend- 
ant claims  limits  the  ext«it  of  the  land  con- 
T^ed  to  the  Morgan  tract  and  some  of  the 
deeds  go  to  the  extent  <tf  saying  ttw  Morgan 


tract  "and  no  mora"  So  the  defendant  real- 
ly had  no  color  tlUe  to  any  land  «xoq»t 
the  Morgan  tract;  and  if  the  iHaiottfl  waa  In 
actaal  posiossloo  ct  the  lands  sued  for,  and 
the  same  msata  part  of  the  ^rd  tract,  Smb 
certain  sidNWqoent  deeds  under  whSdt  defend- 
ant (Aalma  titl^  which  attempted  to  oonvcy  the 
lands  sued  for,  so  adversely  held,  were  void  as 
against  the  plaintiff.  TbB  deeds  In  qoestlcKi 
west  azeeated  beCore  the  preaoit  statute^  and 
hence  are  not  cootzoUed  by  It  The  trial 
court  at  the  request  of  piytwHir,  properly  in- 
structed ftm  Jury  to  this  effect 

The  case  ct  Brown  v.  Oodcer^,  88  Ala.  88, 
at  an  early  date  announced  tb»  mle  as  to  ad- 
verse poasosslM  oC  landa,  on  account  of  dis- 
pute or  mMartals  boundary  lines,  and  that 
case  has  been  repeatedly  followed,  even  down 
to  the  case  ct  Wyman  t.  Walkra-,  1T7  Ala.  72, 
68  Boutb.  408.  What  was  said  In  that  case 
is  apt  and  omdnslTe  In  this.  It  waii  there 
said: 

"If  a  party  occupied  lands  up  to  a  certain 
fence,  because  he  believes  it  to  be  the  line,  but 
having  no  intention  to  claim  up  to  the  fence,  If 
it  should  be  beyond  the  line,  an  indispensable 
elonent  of  adverse  possession  is  wanting." 

And,  after  making  other  qootatlons,  the 
court  says: 

"There  is  no  erridenee  between  O.  and  B.  for 
the  establishment  of  a  dividing  lin&  It  is  clear 
that  B.  held  tiie  land  in  coDtroversy  for  many 

J ears  beyond  that  necessary  to  eScct  a  bar, 
onestly  believing  that  the  fence  row  was  the 
diriding  line,  and  that  it  belonged  to  him ;  but 
his  testimony  leaves  no  donbt  that  he  never  in- 
tended to  dalm  any  land  in  section  4,  and  held 

Eossession  and  claimed  it  believing  that  it  was 
i  section  6,  and  contamed  In  bis  deed,  and 
that  if  he  had  known  it  was  not  In  section  6  he 
would  not  have  claimed  It" 

The  evidence  here  convinces  os  that  the  de- 
ffflidant  and  those  under  whom  he  claims 
never  intended  to  hold  or  dalm  any  part  of 
the  Byrd  tract  of  land,  but  only  the  MOTgan 
tract;  and  hence  the  only  real  dispute  was 
over  the  establishing  of  this  boundary  line. 
While  no  suggestion  of  this  was  made  by  the 
defendant  as  might  have  been  done  under 
the  statute,  the  question  was  really  litigated 
and,  In  part  at  least  dedded  by  the  jury; 
and  we  are  not  able  to  say  that  it  was  Incor- 
rectly dedded. 

There  were  a  great  number  of  diarges  re- 
quested by  both  parties,  many  being  given 
and  many  refused.  It  would  serve  no  good 
purpose  to  discuss  these  separately ;  no  new 
question  of  law  la  involved  In  any  of  them. 
Nearly  all  were  stereotyped  drnrges,  which 
have  been  repeatedly  held  good  or  bad  by 
this  court  In  cases  like  this.  l%ose  refused 
to  the  defendant  were  either  bad,  or  calculat- 
ed to  mislead  the  Jury,  owing  to  the  partlco^ 
lar  evidence  In  this  cas^  or  wore  argumenta- 
tive, or  abstract  We  find  none  given  at  the 
request  of  the  plaintiff  which  were  bad,  and 
whldi  were  not  proper  wbea  applied  to  the 
evidence  and  the  Issoes  In  this  case:  The 
case  seons  to  hara  been  woll  tried  boOi  by 
oonnaei  and  by  the  trial  court  and  vre  fall 
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to  And  any  error  which  was  prejudicial  to 
the  dtfoiduit.  "Oka  most  of  the  errors  we 
find  were  mUi^  In  Its  favor. 

We  And  no-  reversible  error  as  to  the  ml- 
lags  on  the  evi&aice.  Aiq;>^ftnt  does  not 
really'  Insist  In  his  argument  as  to  any  error 
In  this  respect 

It  will  be  observed  Uiat  the  Jury,  by  their 
verdict,  really  fixed  the  bonndarT  Une  as  that 
described  ta  oae  of  the  deeds  which  consti- 
tntes  ft  link  In  tlie  dialn  of  the  defeodanl^s 
titl^  and  which  be  Introdnced  in  evidenoa 

It  resalts  that  the  jadgment  most  be  af- 
flnned. 

Affirmed. 

ANDSRSON.  G.  7.,  and  SOMSRVIUiB 
and  THOMAS,  33.,  concur. 


Ex  parte  MEIADOR  et  aL 

STATE  ex  rel.  MBADOB  M  aL  T. 
JONES,  Jadgfc 

(2  Div.  era) 

(Snprone  Gonrt  ol  Alabama.    Hay  80, 

Rehearing  Denied  June  20,  1918.) 

Abatement  ahd  Bbvivai  «a»74(l)— Limtta- 
TiONS— Motion  and  pBOOBEniNOS  Thebeon. 
Under  Code  1907.  I  2499,  hi  case  of  death 
of  Bole  defendant,  all  that  need  be  done  within 
12  months  aft»  death,  relative  to  revival,  ia 
making  of  motion  end  entering  it  of  record: 
and  it  is  not  necessary  that  the  judgment  oc 
revivor  be  pnfeeted  wimin  the  12-nionth  pertod. 

Petition  the  State  of  Alabama,  on  the 
relatl(Hi  of  E.  A.  Meador  and  others,  as  exec- 
utors of  the  estate  of  D.  J.  Meador,  deceas- 
ed, to  compel  R.  I.  Jones,  judge  of  the  circuit 
court;  to  abate  the  action  against  petitioners 
as  such  executors.  Writ  denied. 

The  petition  shows  that  on  February  21, 
1916,  D.  J.  Meador  died  In  Marengo  ooon^, 
leaving  a  last  will  and  testament  whi<di  had 
been  admitted  to  probate,  and  letters  teata- 
mentary  Issued  to  petitioners,  on  April  7, 1916, 
they  having  qualified  as  executors ;  that  prior 
to  the  death  of  D.  J.  Meador,  Frank  M.  Ladd, 
doing  business  as  Frank  M.  Ladd  ft  Co.,  had 
instituted  an  acti<Ki  of  esBuinpslt  in  the  Ma- 
rengo law  and  equity  court  a^^lnst  D.  J. 
Meador,  and  that  it  was  pending  In  said  court 
at  the  time  of  the  death  of  said  D,  J.  Meador, 
and  that  D.  J.  Meador  had  never  entered  any 
appearance  or  taken  any  action  to  defend 
said  cause  while  living.  It  is  further  shown 
that  oa  April  21,  1916,  said  Ladd  filed  in 
said  court  an  instrument  In  writing,  which 
was  a  motion  to  revive  the  suit  against  pe- 
titioners as  executors.  Following  this,  an 
order  was  entered  In  the  court,  granting  the 
motion,  and  ordering  notice  to  be  Issued  pe- 
titioners as  such  executors  of  the  revival  of 
said  cause.  No  further  action  was  taken  In 
said  court  during  Its  existence,  and  In  Jan- 


nary,  1917,  the  cause  was  transferred  to  the 
dodcet  of  the  Bfarengo  drcult  oourt,  bat  no 
action  was  taken  therein  until  June  19, 1917, 
and  on  that  day,  plaintiff  moved  for  an  older 
ot  revival  against  these  petltioDera  as  exec- 
utots^  the  original  citatl<8i8  to  Oieni  ot  re- 
vival bdng  declared  Irregular  and  iiMrwwwai.* 
Tbe  court  granted  the  order  to  eontiniie  Uie 
cause,  and  had  premier  dtatlon  and  notice  of 
the  revival  issued  SeptenAer  17,  1917. 
November  23,  IW,  pettttonera  made  a  moUon 
to  abate  tbe  mit,  wUdk  waa  doiled.  Peti- 
ttoners  then  filed  a  motion  to  strike  the  cause 
from  the  docket,  which  was  also  denied*  and 
the  suit  was  revived. 

Tmiiam  Cunntogftame,  of  Unden,  for  ap- 
pellant!. Roach  ft  Ward,  of  MobUe,  and  & 
F.  Gilder,  of  Linden,  fbr  appeUee. 

MATFIELD,  J.  The  question  here  present- 
ed for  decision  Is  the  proper  constmctifKi  of 
section  2tf0  ot  the  Code,  wUA  reads  as 
follows: 

"No  action  abates  ^  die  death  or  other  dia- 
abiU^  of  the  i^aintiff  or  defendant,  if  the  cause 

of  acBtm  sorrive  or  continue;  but  the  same 
must,  on  motion,  within  twelve  n)oatbs  there- 
after, be  revived  in  the  name  of  or  against  the 
legal  repreeentatlTe  of  the  deceased,  his  eocces- 
Bor.  or  party  in  interest;  or  the  death  of  sadi 
party  may  be  suggested  upon  the  record,  and 
the  acti(m  proceed  in  the  name  of  or  against 
the  Borvlvor." 

The  acnto  questhm  to  be  determined  Is 
whether  the  ^tnte  means  that  the  revivor, 
in  case  ot  the  death  of  a  sole  defaidant,  must 
be  perfected  by  a  Judgment  of  revivor  within 
12  months  after  tiie  death  of  the  defendant, 
or  whether  it  ia  anffldent  if  the  plaintiff  flle 
a  motion  to  revive  wlttdn  the  12  DHmths,  and 
that  motion  be  entered  of  record. 

We  hold  that  it  la  not  necessary  that  the 
Jndgnftnt  of  revivor  be  perfected  within  12 
months  after  the  deatti  ot  the  sole  defendant ; 
that  the  statute  is  omiKAied  with,  as  to  time 
of  revtvOT,  If  the  idaintlff  moves  in  the  court 
to  that  end,  and  his  motiim  is  acted  upon  1^ 
the  court,  and  Is  wtered  of  recwd  widiin  the 
12- month  period.  The  adverbial  phrase  of 
time  "within  twelve  months  tliaeafter,"  qual- 
ifies or  refers  to  the  other  adverbial  phrase 
of  manner,  "on  motion."  and  not  the  rerb 
vived."  That  is,  the  mode  or  manner  <tf  reviv- 
or Is  by  motion,  and  the  motion  most  be 
made  within  12  months  after  the  death  of 
tbe  defendant  The  statute  does  not  mean 
that  there  must  be  a  Judgment  of  revivor 
within  12  months  after  the  death  of  the  de- 
fendant, but  it  does  mean  tliat  a  motion  to 
that  end  must  be  made  and  entered  of  rec- 
ord within  the  period  of  12  montlis.  To  hold 
that  tbe  revivor  must  be  perfected  by  a  Judg- 
ment within  that  time  would,  in  many  cases, 
render  it  Impossible  for  the  plaintiff  to  re- 
vive, no  matter  how  diligent  he  might  be.  Of 
course  there  can  be  no  Judgment  of  revivor, 
which  will  bind  the  party  revived  against. 


'^s)For  oUm  casei  wm  mbm  to^  and  XBT-NUHBBR  la  all  Ksr-NaniMM  OlgMis  and  Xndeu* 
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iiBtll  lie  Id  In  court,  eltfaer  ToluntarUr  or  by 
process.  By  declining  to  come  In  voImitarUy, 
or  evading  service  of  process,  or  being  for 
1  period  of  time  wltturat  the  jarladictl<nt  of 
the  oonrt^  &  jdalnttff  wonld  be  dq)ilTOd  of 
Ills  rf^  to  levlve,  tbou^  lie  was  diligent 
and  did  all  be  could  to  pwfect  Ida  right 
to  revive. 

The  otber  onutructlon,  i^di  we  adopt, 
only  Intposes  tbe  duty  on  plaintiff  to  ascertain 
0»  death  ot  the  defendant,  and  move  in  the 
coort  to  revive,  within  12  months,  and  to  see 
Oat  his  motion  to  that  end  is  entered  ot  rec- 
ord, as  mch  matters  cannot  rest  In  partrf. 
PopQ  T.  Irb7^  67  Ala.  106.  We  do  not  read 
any  dedslon  of  tills  court  construing  the 
Btatnt^  as  placing  a  different  Inteipretatim 
iwon  it  It  Is  true  that  there  are  dicta  In 
eome  of  ttie  eases  whicb  seem  to  say  that  the 
revivor  must  be  ^Tected  wltUn  12  months; 
bat  there  is  no  liolding  to  that  effect,  whoe 
a  motloD  to  that  end  was  mads  and  placed 
ot  record  within  the  12-month  period.  In  the 
case  of  Ex  parte  Sayr^  68  Ala.  184, 188,  the 
court  was  careful  to  guard  the  decision 
against  a  orastruction  wbidi  would  require 
the  revivor  to  be  perfected  or  completed 
within  12  months  after  the  death  of  the  de- 
fendant Judge  Stone,  writing  In  that 
case,  said: 

"We  need  not  and  do  not  determine  in  this 
ease,  what  would  be  oor  ruling,  U  the  motion 
liad  boea  made  to  revive  aKainst  the  heirs  and 
personal  representative,  within  18  montha  after 
the  death  of  Donaldson,  and  for  some  canse  that 
motioD  was  not  acted  npon  within  the  18  months. 
TbMt  eaae  is  not  presented  by  this  record,  for 
no  motiw  has  ever  been  made  to  revive  against 
the  heirs.  See  Evans  v.  Welch,  63  Ala.  260; 
Brown  v.  Totwiler,  61  Ala.  372.** 

In  the  cases  to  which  Judge  Stone  refers, 
we  find  that  the  court  did  apply  the  12-month 
period  to  the  filing  of  the  motion,  and  not 
to  the  rendition  of  a  Judgment  of  revivor.  In 
Brown  T.  Totwiler,  ei  Ala.  372,  the  dedslon 
is  thus  stated  in  the  flist  faeadiu>te: 

"Under  oar  statntes,  revivor  in  favor  of  or 
against  the  legal  representative  cannot  be  made, 
if  moved  for  after  18  mmths  from  the  occur- 
rence of  the  event  whidi  renders  it  aeeesBary; 
and  the  same  rule  ai^lies  where  revivtar  is  soajht 
in  the  name  of  a  succeeding  administrator,  or 
otber  successor  in  the  right  to  sne  or  be  sued, 
in  place  of  one  removed,  as  where  revivor  is 
made  necessary  by  the  death  of  a  party." 

Jadge  Stone  wrote  the  majority  ^pinion 
In  that  case  and,  after  reviewing  the  ded- 
slon of  the  court  In  the  case  of  Po^  v.  Irby, 
67  Ala.  105,  said: 

"The  statute,  sectl<«  2906,  makes  the  same 
provision  for  revivor  for  and  against  a  'suc- 
cessor or  party  in  Interest'  as  it  does  in  r^er- 
ence  to  the  legal  r«)re8ratative.  Having  ruled 
that  the  revivor  in  favor  of,  or  against  the  legal 
representative,  cannot  be  made,  if  moved  for 
after  18  months  from  the  occnrtenoe  of  the 
event  which  rendws  it  necessary,  we  feel  bound 
to  make  the  same  ruling  as  to  a  SBCoeeding  ad- 
ministrator, or  otber  soeceseor  in  the  right  to 
sue  or  be  sued." 

In  the  other  case  to  which  Judge  Stone 
Kten  iBvans  t.  Weldi,  63  Ala.  260)  the  ds- 


dsicMi  on  the  point  now  under  cwislderation 
Is  thus  BtaW  In  the  third  headoote: 

"In  whatever  form  the  revivor  is  sou^t,  it 
must  be  made,  or  a  motion  to  revive  must  be 
entered,  within  18  mmths  after  the  death  of 
the  party ;  and,  if  not  made  Within  that  time, 
the  action  abates  as  to  the  interest  of  the  de- 
ceased ;  and  the  defect  caimot  be  afterwards 
cured  by  an  amendment  of  the  complaint  bring- 
ing in  the  parties  on  whcmi  tbat  intraest  has 
dev^dved." 

Bxickvdl,  O.  X,  wrote  tiie  oidiilon  in  the 
above  case,  and  be  tliiis  states  the  proposi- 
tion, and  dtes  tlie  following  anthorUles: 

"In  whatever  right  and  by  tiie  introduetjon 
of  whatever  partie^  it  is  pr<^;>oeed  to  cure  the 
atwtement,  the  revivor,  or  the  making  a  motion 
to  revive,  must  be  made  within  18  mtmttis  attest 
the  occurrence  of  the  disability.  The  statute  is 
mandatory,  and  the  right  is  barred,  if  It  is  not 
asserted  within  that  period.  Pope  v.  Ir^,  67 
Ala.  106;  Brown  t.  Tutwiler,  4^  Ala.  872.*' 

These  cases  all  show  that  the  statute  as  to 
the  tims  oC  re?ivor  is  OMiQAied  with,  it  the 
rlfi^t  to  rerive  Is  asserted  by  motion  rate  red 
ot  xeocwd  to  tbat  end  within  the  statntoiT 
period.  In  the  case  of  VopB  t.  Irby,  57  Ala. 
106, 107,  tt  Is  said: 

"The  statute  pursniaB  this  pcdicy  intends  that 
the  revivor  of  suits  by  or  against  iiim  must  not 
be  procrastinated,  so  that  he  will  be  embarrassed 
by  them  in  dosing  the  administration.  It  is  in 
toe  nature  of  a  statnlM  of  limitations  barring 
the  rifdit^  If  it  is  not  exercised  in  the  mode 
and  withm  the  r>rescribed  time.  The  making  of 
the  motion  within  that  time  must  appear  of 
record ;  it  cannot  rest  In  parol." 

This  in  connection  with  prior  and  subse* 
qneut  cases  sliows  that  the  llmtati<»i  as  to 
time  is  satisfied  if  a  motion  to  revive  Is  made 
to  appear  of  record  within  the  period.  This 
is  made  certain  by  the  dedslon  in  earlier  cas- 
es, construing  the  statute,  and  before  it  had 
been  readopted  with  that  construction  placed 
upon  it  In  the  case  of  Waller  v.  Nelson,  48 
Ala,  531,  the  revivor  or  Judgment  of  re- 
vivor was  not  entered  imtll  three  or  four 
years  after  the  death  of  the  defendant,  and  it 
was  upheld  on  the  ground  that  a  motion  to 
that  end  was  entered  of  record  vidthln  the 
statutory  period.   In  that  case  It  was  said: 

"Tlie  revival  may  be  in  the  name  of  the  repre- 
sentative, or  his  successor,  or  part^  in  Interest 
without  rcsaid  to  the  length  of  tune  after  the 
death  of  the  original  par^,  if  the  first  revival 
was  attempted  with  tiie  proper  dispatdh.  That 
is,  if  the  motion  was  made  within  the  proper 
time,  as  to  the  first  representative.  Here  tnfs 
was  done.  Taylor  died  in  Septembw,  1866, 
and  the  st^gestim  of  his  death  and  motion  for 
scire  fades  against  Hamner  was  made  on  the 
IMh  day  of  September  'thereafter*:  tbat  is,  in 
1867.  This  was  wiUiin  18  months,  at  least, 
after  the  death  of  Taylor.  Hamner  died  before 
the  revival  against  hiin.  His  death  terminated 
the  proceedings  against  him.  The  proceeding 
against  Hamner  Cimtinued  the  cause  in  court 
and  saved  it  from  abatement  during  his  life. 
Hamner  died  on  the  19th  day  of  June,  1868, 
and  Nelson  socoeeded  him  on  the  20th  day  of 
October  fcAlowing,  and  the  motion  to  revive  the 
acti<m  against  Nelsou  was  made  on  the  1st 
day  of  Ot^obo*,  1869.  Tois  was  within  one  year 
and  cme  mcKith  and  a  half  after  the  deam  of 
Hamner.  According  to  the  atmve  conBtructi(»i 
of  the  statute,  this  was  within  the  proper  time. 
There  was,  thai,  no  lapse  of  18  montlis  between 
the  death  of  one  defendant  and  the  ^ooeedisg 
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to  revive  a«Jnat  the  representatlTB  or  snccea- 
aor  of  tucli  o^endaDt;  Tha  motioa  againvt  Nel- 
mm  ahould  have  been  allowfkl.  The  judgmeat 
of  the  court  bcjow  was  theref<H«  enoneoos." 

That  <qdiiion  and  decision  more  tban  up- 
holds the  Judgment  of  revivor  in  this  case. 
We  have  later  cases  holding  to  the  same  ef- 
fect See  El  E.  rorbes  Piano  Co-  t.  Hay,  75 
Sonth.  408,  where  the  cases  are  reviewed  t>y 
Justice  Gardner,  and  the  case  of  Holman  v. 
Clark,  11  Ala.  App.  238,  6S  South.  913,  U  dis- 
tinguished. In  that  case  .no  motion  was 
made  to  revive;  the  court  merdy  granted 
leave  to  revive,  but  the  r^resaitatlTe  of  the 
plalntUT  never  availed  himself  (HT  the  oiHK)r- 
tunlty  by  craning  in  and  moving  the  court  to 
revive  in  his  nam^  until  long  after  the  stat- 
ute had  perfected  the  bar.  The  only  motltn 
made  within  time,  if  any  was  made,  was  not 
to  revive  but  to  abate.  The  court  declined 
to  thai  abate,  but  granted  leave  to  am^d,  ii 
the  propw  -party  should  apply  within  time, 
which  was  not  done.  In  that  case  the  plaln- 
tlff.  and  not  the  defendant,  died;  and  the 
only  remaining  party  to  make  the  motion 
was  the  defendant.  Of  course  be  would  not 
move  to  revive  unless  he  happened  to  have 
claims  of  set-otr  or  recoupment.  His  interest 
was  to  abate,  not  to  revlva  When  a  defend- 
ant dies,  the  interest  of  the  plaintiff  is  the 
reverse.  He  seeks  to  revive ;  not  to  abate,  as 
does  the  defendant  when  the  plaintiff  dies. 
While  the  time  limit  Is  the  same,  for  revivor 
by  the  plaintiff  and  revivor  by  the  defendant, 
the  dlffer^ce  between  the  two  procedures  Is 
that  a  defendant  never  mores  to  revive  an  ac- 
tion against  himself;  he  moves  to  abate  It 
on  account  of  the  death  of  the  plaintiff; 
whereas,  a  plaintiff  moves  to  revive  against 
the  perMHial  representative  of  the  deceased 
defendant  This,  of  course,  distinguishes  the 
case  of  Holman  v.  dark,  supra,  from  the 
cases  we  have  dted. 

It  results  that  the  action  is  revived,  or  may 
be  revived,  against  the  personal  representa- 
tives of  the  deceased  defendant  and  that  the 
personal  representatlvea  are  not  entitled  to 
have  the  action  against  th^  testator  abated. 

Mandamus  doiied.    All  the  JuBttces  concur. 


OITT  OF  SELBIA  v.  JOKBS.    (2  Dlv.  664.) 

(Supreme  Court  of  Alabama.    May  16,  191& 
Rehearing  Denied  Jane  20,  1918.) 

1.  NcriSANCE  <8=>^— Cirr  Duhpb— PuBUO  Au- 
raoBrrr. 

The  fact  that  a  cit^  is  given  authorl^  by 
law  to  establish  and  mBintaln  a  sanitary  system 
for  the  community,  and  that  a  damp  pHe  is  a 
part  tberetrf,  does  not  prevent  the  pladne  and 
maintaining  of  the  damp  from  constitatmg  a 
private  nuisance. 

2.  Nuisance  «»1— DEniiiTioiT. 

A  "nuisance"  is  anything  that  works  hart 
iacoDvenience,  or  damage  to  another ;  and  the 
fact  that  the  act  may  otherwise  be  lawful  does 


not  keep  It  from  being  a  naisance,  hat  the  in- 
conrenienoe  complained  <rf  mast  not  be  fancifoL 
[Ed.  Note.--Por  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Ku^ 
aance.] 

8.  NUISAROK  «S»S9— "PUBLIO  NmSAlTCB." 

A  "pabllc  naisance"  is  me  which  damages 
all  persons  who  come  within  tbe  si^ere  of  its 
operation,  though  It  may  vary  in  its  effects  oo 
individuals. 

[Ed.  Note.— For  other  definitions,  see  Wordi 
and  Phrases,  First  and  Second  Series,  Public 
or  Oommoa  NaiBauee.] 

4.  NUISARCB  «=»1— "PBIVAH  NUISANCB." 

A  "private  naisance"  is  <me  limited  in  its 
injarioas  effects  to  one  or  a  few  individuals. 

[Ed.  Note.— For  other  definitions,  see  Word> 
and  Phrases,  S^rat  and  Second  fieriee.  Privats 
Naisance.] 

5.  Nthbahok  ^71— Pubxjo  Nuisanoc— Who 
HAT  Sub. 

Generally  a  public  nuisance  gives  no  right 
ot  action  to  any  individual,  but  must  be  abated 
by  process  insUtnted  In  the  name  of  the  static 
under  Code  1907,  H  B198-«196. 

6.  NUiaAHCX  ^26  —  Pkivatb  Nuesajicb  — 
Who  hat  Sue. 

A  private  nuisance  givea  a  licbt  of  action 
to  the  penKHi  Injnxed,  nndw  Code  1907,  U  S19S- 
5196. 

7.  NmSANOB  «S»72— PBIVATB  NTnSAROB--CnT 
Duicp. 

A  city  damp,  part  of  the  aanitar;  eyston  at 
the  city,  may  oe  a  private  nuisance  as  to  ad* 
Jacent  property  owners,  whose  damages  are  dif- 
ferent from  those  of  the  public. 

8.  JOBT  «s>14(12)— NoiaANCB—ABATKianrr. 

An  ancient  English  role,  as  to  granting  in- 
janctions  to  abate  naisances,  to  the  effect  that 
the  qaestion  of  nuisance  vel  non  must  be  et- 
tablisbed  by  the  vetdiet  of  a  jnty,  does  not  pre- 
vail in  this  state. 

Appeal  from  Circuit  Court,  Dallas  Covot 
ty ;  B.  Bl  UlUer.  Judge. 

BUI  by  Emma  Jones  against  the  CU?  ^ 
Selma  to  abate  a  nuisance.  From  an  order 
overruling  a  Aenmrr&e  to  the  bill,  d^end- 
ant  appeals.  Affirmed. 

Leo  Leva  and  Reese  &  Reese,  all  of  S^- 
ma,  for  appellant  Arthur  M.  Pitta,  of  Sel- 
ma, for  appdlesw 

MATFIELD,  J.  Appellee  filed  her  bUl 
against  appellant  to  abate  a  nuisance.  The 
alleged  nuisance  consisted  of  a  dump  pile, 
created  and  maintained  by  the  dty,  near  to 
the  premises  <tf  complainant  The  nuisance 
is  alleged  in  the  fifth  and  sixth  paragraphs 
of  the  bUl  as  follows: 

*'0S)  That  the  said  dumping  place  la  not  a  fit 
or  suitable  i^t  to  be  estaUisEied  in  a  residen- 
tial section  of  the  dty ;  that  the  plant,  as  well 
as  the  way  in  which  the  same  is  operated,  is 
a  nuisance,  whidi  is  coDtinuaL  and  cmrtantly 
recurring;  that  the  board  (tf  health  of  Dallas 
county  has  declared  the  said  dumping  place 
where  located  a  nuisance,  and  has  requested  the 
cit^  of  Selma  through  her  duly  authorised  of- 
ficers to  abate  the  same :  that  the  city  of  Selma, 
by  and  through  her  duly  authorised  officers, 
agents,  servants,  and  employes,  continues  to 
operate  the  said  dumping  plant  on  the  said 
filace;  that  unless  the  city  of  Selma,  her  oS- 
cen,  agents,  servants,  and  employte.  are  re- 
strained from  operating  the  said  dumping  place, 
your  complainant  will  be  compelled  to  inhale 
and  amell  air  polluted  by  the  noxions  odor% 


«s»F<k^  otliw  CSHB  ««e  same  toplo  and  KBT-NUHBBR  la  all  K«r-Miunb«r*a  DIswti  and  Indens 
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TapOTs,  uid  fun  that  udM  from  the  opcaiiag  In 
the  mw«r,  and  from  liie  cmpbrinc  of  the  cans  of 
human  feces  and  excreta  that  has  remained 
dosed  in  aaid  cans  (or  almost  a  week's  time. 

"<61  nat  c<HnplBinant*8  hcnne  has  been  ren- 
dered valaeless  as  a  home  hy  the  operation  of 
said  plant ;  that  It  is  a  place  unfit  tor  a  human 
being  to  reside  in  as  lonc  as  the  dtjr  is  permit- 
ted to  continne  to  bo  operate  said  damping  place 
on  said  lots  in  aaid  residential  section  of  the 
dtj  of  Selma:  that  the  injury  to  her  property 
as  aboTe  set  zdrth  is  of  such  a  nature  and  so 
recnriing  each  day,  that  aha  cannot  be  fnllr 
eompensated  in  damages ;  that  nndw  Oie  tacts 
as  above  aet  forth  she  baa  not  an  sdeqnate  rem- 
edy at  lav;  that  the  <Ats  started  to  operate 
the  said  damping  place  in  the  jtax  1917.  and  is 
contlnning  to  operate  the  same." 

The  clt7  demurred  to  the  Mil,  aBsigntng 
Taiiona  grounds,  among  than  being  the 
gronnds  that  the  bill  showed  the  defondant 
to  be  a  manlcipBlit7,  and  as  such  anthorized 
by  law  to  establish  and  maintain  a  sanitary 
system,  and  that  the  alleged  nuisance  was 
a  necessary  part  of  sndi  system,  and  that 
tbat  wbiA  is  antboriied  by  law  cannot  be 
a  nuisance;  that  the  bill  showed  complain- 
ant to  have  a  plain  and  adequate  remedy  at 
law ;  that  the  bill  showed  a  putdic  nuisance, 
and  showed  no  damages  or  Injury  to  the  com- 
plainant, different  in  kind  from  that  suffer- 
ed by  the  public;  that  to  grant  the  relief 
prayed  would.  Instead  of  abating  a  nuisance, 
create  oas,  in  ttiat  it  would  destroy  the  sani* 
tary  system  of  the  dty.  The  trial  court 
oTcrrnled  the  demnrrer,  and  0ie  nqxAd- 
ent  appeals. 

[1]  We  are  of  the  opluioD  tbat  the  trial 
court  ruled  correctly.  The  fact  that  the  dty 
is  ^Ten  authority  by  law  to  establish  and 
maintain  a  sanitary  system  for  the  coanmu- 
nity,  and  tbat  the  dump  pUe  la  a  part  there- 
of, does  not  prevent  the  acts  complained  of 
from  constituting  a  prtrate  or  a  public  nnl- 
saaoe.  Such  antliorlty,  conferred  <m  the 
dty  by  law,  is  to  promote  the  health  and 
comfort  of  the  dtliens,  and  not  to  impair 
or  destroy  the  health  or  oonUEwt  of  any  of 
the  dtlzoia.  There  does  not  ai^ear  on  the 
foce  of  the  bill  any  attempt  thus  far  on  the 
part  of  the  Legislature  to  confer  authority 
cm  tbe  city  to  do  what  would  otherwise  con- 
stitute a  nuisance.  Hence  the  questi(Hi  Is 
not  bere  presented  whether  or  not  the 
Islatare  could  authorize  the  dty  to  do  what, 
without  such  authority,  would  be  a  nuisance^ 
This  qnestlcm  vras  presented  to  this  court  In 
the  cases  of  Adler  t.  Pmltt,  169  Ala.  218,  SS 
South.  316,  32  L.  R.  A.  (N.  S.)  889,  and  Mur- 
kerson  v.  Adler.  178  Ala.  622,  S9  South.  fiOS. 
In  the  first  of  these  cases  it  was  ruled  that: 

"Where  a  county,  through  s  commiBsion  creat- 
ed by  a  local  act  authonzing  a  sewer  system 
and  parificatlon  plant  constructed  said  plant, 
after  ocmtracting  with  an  Indiridnal  to  pay 
for  the  cost  of  uie.  plant  and  its  maintenance, 
in  conslderatioa  of  the  ezdusive  right  to  use 
the  prodncts  of  the  plant,  the  coun^  stipulat- 
ing for  the  ezdnrire  control  of  the  purification 
ot  the  sewerage,  and  the  plant  was  built  and  the 
indlriduals  wsrated  it,  and  pa|d  the  Mst  there- 
of directly,  but  the  plant  was  uneiinal  to  the 
aecompUsnment  ot  Its  purpose,  and  a  nuisance 
WM  created  1^  Its  operation,  la  the  abssnee  nt 


an  expresa  statatory  proviston,  it  will  not  be  as- 
sumed that  it  was  intended  to  legalise  an  aet 
necessarily  resulting  in  a  nuisance,  nor  that 
the  system  would  have  been  constructed  except 
for  treatment  of  the  sewerage  In  a  purification 
I^ant,  and  henoe  the  pnndmate  cause  of  the  nui- 
sance was  not  the  atatatory  authorisation,  but 
was  the  operation  of  the  plant  by  {he  Indlvidnal. 
and  consequraitly  he  was  liable  tberefor."  109 
Ala.  213,  l»  Sonth.  BIS.  82  L  B.  A.  (N.  &) 
1888. 

The  following  eicpresslon,  used  In  the  opin- 
ion In  that  caee,  may  be  applied  to  this  case: 

"Those  are  joint  tort-feasors  who  contribute 
to  the  tort  with  common  intent,  *  *  «  not 
of  coarse  the  intent  to  work  Injury  to  the  plain- 
tiff, but  the  intent  to  maintain  the  purification 
plant  which  did  resnit  in  injury.  If  It  be  as- 
sumed for  a  moment  that  the  d^endants  co-oper- 
ated with  private  individuals,  aa  they  did  with 
the  county  and  its  commlBaioners,  it  would  seem 
to  be  dear  that  they  thereby  became  liable  with 
those  individuals  as  Joint  tor^feasors,  not  be- 
csnse  defendants  furnished  the  money  with 
which  to  build  the  plant,  nor  because  they  con- 
tracted to  receive  the  valuable  separated  con- 
stituents of  the  sewerage,  but  because  diey 
actively  participated  in  the  dally  operation  of 
the  plant"  169  Ala.  221,  222.  68  South.  818, 
82  Ll  B.  A.  (N.  8  J  888l 

A  nuisance  is  tbns  defined  by  both  the  stat- 
utes and  tin  dedslons  In  this  state: 

[2]  A  nolsance  Is  anything  thait  works 
bnrt^  IncoDTWlaice,  or  damage  to  another; 
and  tiie  tact  that  the  act  may  oUierwlse  be 
lawful  does  not  keep  It  from  bdng  a  nul- 
sanca  The  incoovenlenc©  complained  of 
must  not  be  fanciful,  nor  such  aa  would  af- 
fect only  one  of  fastidious  taste,  but  It  should 
be  such  as  would  affect  an  ordinarily  reason- 
able man. 

[S-l]  Nuisances  are  either  public  or  prl- 
rate.  A  public  nuisance  is  one  which  dam- 
ages all  persons  who  anne  within  the  sphere 
of  its  operation,  though  It  may  vary  in  its 
effects  on  Individuals.  A  private  nuisance  is 
one  limited  In  Its  injurious  effects  to  one  or 
a  few  individuals.  Generally,  a  public  nui- 
sance g\veB  no  right  of  action  to  any  in- 
dividual, but  must  be  abated  by  a  process  In- 
stituted In  the  name  of  the  state;  a  private 
nuisance  gives  a  rlfiSit  of  action  to  the  per- 
son Injured.  Code,  H  6198-^19a  "Nuisance" 
signifies  "anything  that  worketh  Inconvenl- 
eace,"  and  a  common  or  public  nuisance  is 
defined  to  be  an  ofC^ise  against  the  public, 
•either  by  d<^ng  a  thing  which  twds  to  the 
annoyance  of  all  persons,  or  by  neglecting  to 
do  a  thing  wbldi  the  common  good  requires. 
State  T.  Mayor  and  Aldermen  of  Mobile,  6 
Fori.  279,  30  Am.  Dec.  664;  Ferguson  v. 
City  of  Selma,  43  Ala.  89&  Mr.  Wood,  In  his 
work  on  Nuisances  (section  7SS)  states  the  law 
to  be  that  a  person  or  cori>oratlen  authorized 
by  law  to  do  a  particular  thing  is  uot  in- 
dictable for  a  nuisance  arising  therefrom  as 
a  natural  and  probable  result,  but  tbat  If 
the  nuisance  Is  not  the  necessary  result  of 
the  act  or  work  anth<n1sed,  cw  if  it  might  be 
exerdsed  In  such  a  way  as  to  obviate  the  nui- 
sance, lefl^lative  authority  will  not  be  tn- 
fuitd  from  the  grant  to  create  the  nnlsanccb 
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and  will  not  operate  as  a  protectlOD  or  ex- 
cuse tberefor,  either  a^lnst  an  Infllctment 
or  a  suit  in  behalf  of  the  public  at  law  or  In 
equity  to  abate  the  nuisance."  Judge  Dillon 
says  a  municipal  corporation  has  no  right 
to  license  or  maintain  a  nuisance.  Mun. 
Corp.  U  374n,  378n.  This  doctrine  le  for- 
tified by  Richardson  t.  Vermont  Cent  R.  Co., 
26  Vt  465,  60  Am.  Dec.  283;  Pine  aty  t. 
Munch,  42  Minn.  342,  44  N.  W.  197,  6  L.  B.  A. 
763. 

[7]  If  the  averments  of  this  bill  are  true, 
and  on  demurrer  they  must  be  so  treated,  the 
dty  had  created  and  was  maintaining  a  nui- 
sance, and  complainant's  damages  were  dif- 
ferent from  those  of  the  public,  In  such  sense 
as  to  authorize  the  maintenance  of  this  bill. 
While  It  is  true  the  dump  j^e  was  not  on 
comidalnant's  land,  her  land  and  property 
were  subjected  to  the  nuisance,  on  account 
of  proximity  to  the  dump  pile,  ^e  nozlons 
and  ofTenslve  odors  and  gases  emitted  from 
the  dump  pile,  according  to  the  aTermoits  of 
the  bill,  were  naturally  cast  upon  complain- 
ant's premises,  so  as  to  render  them  less  de- 
sirable and  lesB  Tmloable  for  the  usee  to 
which  they  were  put  nie  aTennents  bring 
fbe  bill  dearly  within  the  rules  laid  down  by 
tills  court  In  the  cases  of  Hundley,  v.  Harri- 
son, 123  Ala.  202,  26  South.  294,  English  T. 
P.  E.  li.  A  M.  Co.,  9S  Ala.  264,  10  South.  134. 
and  Boose  r.  Martin,  7S  Ala.  6X6,  61  Am. 
Rep.  468.  Hie  genwal  rule  to  be  deduced 
from  all  our  cases  oa  the  subject  has  been 
thoB  stated  <v  approved  <tftoh  by  tbls  court: 

"Any  eata1)listimeiit  erected  on  the  premises  of 
tlie  owner,  thouch  fc«<  the  punKwe  m  trade  or 
business  lawful  In  itsdf,  which,  from  the  situ- 
atlOQ,  the  inherent  qualities  of  the  bnslnen,  or 
the  manner  in  wbicn  It  is  conducted,  directly 
canies  substantial  injury  to  the  property  of  an- 
other, or  produces  material  annoyance  and  in- 
cODTenience  to  the  occapants  of  adjacent  dwell- 
ings, rendering  them  imysicmlly  uncomfortable, 
is  a  nuisance^  In  app&ing  uiis  principle,  it 
has  been  repeatedly  held  that  smoke,  offensiTe 
odors,  ttolBe,  or  vibrations,  when  of  such  degree 
or  extent  as  to  materially  interfere  with  the 
ordinary  comfort  of  haman  existence,  will  con- 
stitute a  Duisance.'"  Hundley  v.  Harrison,  123 
Ala.  298,  26  South.  295. 

[t1  This  text  cites  Rouse  t.  Martin,  supra. 
The  ancient  Itaglish  rule  as  to  granting  In- 
junctions to  abate  nuisances,  to  the  effect 
that  the  question  of  nuisance  vel  non  must 
be  first  estabilahed  by  the  verdict  of  a  Jury, 
does  not  prevail  In  this  state.  This  Is  point- 
ed out  In  the  above  case,  and  in  previous 
cases  cited  in  the  opinion.  The  rule  in  this 
state  is  probably  best  stated  In  Ninlnger  v>. 
Norwood,  72  Ala.  277,  47  Am.  Bep.  41%  to 
the  effect  that: 

"The  jurisdiction  of  the  court  to  enjoin  the 
erection  or  the  continuance  of  private  nuisances, 
ocnnpelling  theii)  abatement,  at  the  instance  of 
the  party  aggrieved,  is  well  establisb^.  *  «  • 
There  is,  in  the  contempIatioD  of  the  court,  a 
very  just  distinction  between  injuries  in  their 
nature  temporary  and  fugitive,  and  injuries  per- 
manent, continuous,  constantly  recurring.  In 
reference  to  temporary  injuries,  the  interven- 
tion ot  the  oonrt  may  depoid  upon  the  adequacy 


I  of  legal  remedlss.  But  when  the  injury  is  per- 
manent, continuous,  constantly  recurring,  there 
I  may  be  a  remedy  at  law,  but  its  inadequacy  is 
I  obvious.    The  court  of  law  cannot  restore  the 
I  par^  complaining  to       conditi<m  in  whicb  he 
was  before  the  wnmg  was  dmew  and  in  whidi 
he  has  the  legal  right  to  tamain." 

It  was  added,  referring  to  the  focts  of  tliat 

case: 

"Nor,  if  the  right  <tf  the  cocnplalnuit  ia  clear 
— if,  as  a  matter  of  law,  the  lands  of  the  defend- 
ants are  burdened  with  the  servitude  daimed— 
is  It  essential  that  as  a  condition  precedent  to 
the  interference  of  the  court,  the  right  should 
have  been  established  by  a  verdict  and  jodff- 
ment  at  law.  Substantiu,  actual  injury  has  re- 
sulted, and  there  can  be  no  necessity  for  sending 
the  parlj  to  a  court  of  law,  for  the  dietermina- 
tion  of  a  mere  legal  queetion,  compelling  submis- 
sion to  the  wrong  during  the  jfmdeaey  of  the 
action." 

It  follows  that  the  trial  court  praperlr 
overruled  the  demurro-  to  the  bUL 
Afilrmed. 

ANDBBISON,  a  J.,  and  80MBaTIE£E 
and  rraOMA'S,  33.,  concur. 


roOMFSON  T.  AT0HLB7.   <8  Dir.  20.) 
(Suprane  Court  of  Alabama-   Dee.  20,  1917.) 
Dissenting  opinion. 

V>OT  majority  opinion  see  78  South.  106. 

BfATFISLD,  J.  nie  doctrlxw  Is  Qiorou^- 
ly  established,  and  It  has  beoi  repeatedly 
held  in  this  state  that  where  a  person  who 
desires  to  Ihhtow  Tooaef  applies  to  an  at- 
torn^ or  a  money  briber  to  procure  a  loan 
for  him,  and  pays,  or  agrees  to  pay,  such 
attorney  or  broker  anything  for  his  servlcee, 
tbls  cmistltntes  the  attorney  or  broker  qnoad 
hoc  the  agent  of  Hie  borrower,  and  not  oC 
the  lender,  though  it  be  a  part  ot  the  buid- 
nesB  of  the  att(H-ney  or  broker  to  lend  nu^ey, 
and  he  has,  on  other  oocastons,  lent  moneys 
of  the  Imder;  and  so,  even  where  the  I«id- 
er  has  placed  his  money  In  the  hands  of  the 
brokM'  to  be  BO  lest.  American  Mortgage 
Oo.  V.  King,  106  Ala.  868.  16  South.  889; 
Edinburgh,  etc.,  Co.  v.  Peoples,  102  Ala.  241. 
14  South.  666;  Oinn  v.  New  England,  etc, 
Ca,  92*  Ala.  185,  8  South.  388;  Allen  v.  Mc- 
CUllongfa,  99  Ala.  612,  12  South.  810;  George 
V.  New  England,  etc.,  Co.,  109  Ala.  648,  20 
South.  331;  Lend  Mortgage,  efed,  'Co.  t. 
Preston,  119  Ala.  290,  24  South.  707. 

A  well-establlshed  exception  to  the  general 
rule  that  a  principal  Is  cbargeable  with 
constructive  notice  of  facts  known  to  the 
agent,  or  of  which  he  has  notice,  la  tliat  if 
the  agent  in  the  particular  matter  Is  then 
in  fact  acting  for  himself,  and  Intends  to 
perpetrate  a  fraud  on  the  principal  or  on 
other  perscms,  for  his  own  t>eneflt,  and  the 
communication  of  the  fact  to  be  imputed 
would  necessarily  jHrevent  the  oonsummatlOD 
of  the  fraud  Intraded,  then  the  prlnt^pal  is 
not  chargeable  with  constructive  notice. 
Frenk^  v.  Hudson.  fi2  Ala.  158,  2  South. 
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758,  00  An.  nep.  186;  B^d  t.  Bank,  TO  Ala. 
m;  InaeraritT  t.  Bank,  1S»  Macn.  Jm, 
1  N.  B.  282,  52  Am.  Bep.  710;  DlUaway  T. 
BaOe-,  135  Mam.  419;  Atlnntte  Oottoa  Mills 
V.  ludiftn  Ordisid  Hills,  14T  Mass.  268*  17 
N.  B.  48Q,  9  Am.  St  Bep.  6D8;  Allen  t. 
BoatH  Boston  B.  B.  Co..  160  Mass:  200,  22 
N.  B.  917,  6  L.  B.  A.  Iff  Am.  St  Bep. 
18S.  In  the  last-cited  case  the  reason  tm 
tbe  rale  Is  tbm  -stated: 

"There  is  as  exception  to  thin  mle  when  the 
ageot  is  engaged  in  committin;  an  independent 
fraud alent  act  on  hie  own  account,  and  the  facts 
to  be  imputed  relate  to  this  fraudulent  act.  It 
is  sometimes  aaid  that  it  cannot  be  presumed 
that  an  agent  will  communicate  to  bis  principal 
acts  ot  fraod  which  he  has  committed  on  his 
own  account  in  transacting  the  business  of  his 
principal,  and  that  the  doctrine  of  imputed 
knowudge  rests  upon  a  presumptimi  that  an 
agent  will  ccHnmonicate  to  his  principal  what- 
ever he  knows  concerning  the  basiness  be  Is 
engaged  in  b'ansacting  as  agent  It  maj  be 
doubted  whetiier  the  rule  and  the  exception  rest 
on  an;  such  reasona  It  has  been  suggested  that 
the  tme  reason  for  the  exception  is  ^at  an  In- 
dependent fraud,  committed  by  an  agent  on  his 
owa  account,  is  beyond  tbe  scope  of  his  em- 
ployment, and  therefore  Itnowledge  of  it,  as 
matter  ot  law,  cannot  be  imputed  to  the  princi- 

E',  and  the  itrincipal  cannot  be  held  responai- 
for  it.  On  this  view,  sncli  a  fraud  bears 
some  analogy  to  a  tort,  willfully  conuoitted  by 
a  servant  for  his  own  purposes,  and  not  as  a 
means  of  performing  the  business  intrusted  to 
him  by  his  master.  Whatever  the  reascm  nay 
be,  tbe  exception  is  well  established." 

The  case  nearest  in  point,  and  the  best- 
reasoned  case,  is  from  the  Georgia  court 
tlie  opinion  being  writt^  by  Joatlce  Lamar, 
late  of  tlie  Suprme  Court  of  the  United 
States.  The  headnote  well  states  the  deci- 
sion which  is  as  follows: 

"1.  Where  an  agent  is  guilty  of  an  independ- 
ent  fraud  for  his  own  benefit  and  to  communi- 
cate the  same  wonid  prevent  tbe  acoomplish- 
meot  at  his  fraudulent  design,  the  principal  is 
not  charged  with  notica  of  such  misconduct. 

"2.  A.  conid  read  and  write,  but  was  inex- 
perienced in  business.  B.  had  been  her  attor- 
ney, and  she  owed  bin  96(K  At  his  request  sad 
to  enable  hhn  to  raise  tiie  money,  A.  agreed  to 
give  a  note  therefor.  l%e  agent  fraodnlently 
made  a  note  for  $500,  instead  of  VS^,  and  pro- 
cured her  to  si«n  it  Tbe  note  was  made  paya- 
ble to  X.,  who  nad  mon^  to  Iwd  and  who  was 
a  dient  of  B.  The  money  was  advanced  on  the 
note  to  B.,  but  none  was  paid  over  by  him  to  A. 
Held,  that  the  lender  was  not  charged  with  no- 
tice of  the  agent's  fraud." 

This  dedslou  was  approved  by  Mr.  Mechem 
In  his  work  cm  Agency.  See  vol.  2,  |  1838, 
and  notes. 

A  lender  can  never  be  chargeable  with 
notice  of  the  fraud,  or  with  tlie  fraud,  of 
one  with  whom  he  agrees  to  lend  money  to  a 
third  party,  under  the  facte  and  drcmn- 
stances  shown  by  this  record.  The  law  as 
to  cwunercdal  paper  In  such  cases  must  con- 
trol and  fix  liability;  there  is  no  qaestltm 
of  agency.  Hie  lender  being  guilty  of  no 
fault  or  negligence  In  the  making  or  delirer- 
Ing  of  the  check,  he  cannot  be  held  liable  If 
tbe  bank  pays  It  to  a  person  not  entitled  to 
recelTOIt 


Tbe  forogoliic  are  tbe  vltrnn  at  the  wrlt«r, 
expressed  in  the  concurring  opinion  in  the 
case  of  B(^>ert8oa  Banking  Gou  t.  Brasfl^d 
(2  DlT.  680)  79  South.  SSL 

Mr.  Justice  SATBB  eoocan  In  the  views 
of  the  writer. 


WBrCO  SWAN  liAUNDBT  00.  T.  WBHB- 
HAM.  (6  DiT.  763.) 

(Supreme  Court  of  Alabama.   May  16^  1018. 
Behearing  Denied  June  20,  1918.) 

1.  Municipal  Coepoeations  iS=»7aHl)— Use 

or  StBEETS— MOTOB  YeHICI£B. 

The  operators  of  motor  vehiclest  as  well  as 
pedestrians,  on  the  streets  of  a  city,  must  rec- 
ognize the  rights  of  others  and  take  reasonable 
care  and  precaution  to  avoid  inflicting  wrong 
and  injury. 

2.  MunxciPAL  GoBPoBAiioifB  «s»T06(^— Mo- 

TOB  VSHICLKe— OfEBATION. 
What  is  tbe  exercise  of  reasonable  care  by 
an  operator  of  a  motor  vehicle  on  a  city  street 
depends  up<»i  tbe  circumstances  of  tbe  particu- 
lar case,  for  what  may  be  deemed  reasonable 
and  prudent  in  one  case  may  under  different  cir- 
cumstances be  gross  negligence. 

3.  Neoz-igenoe  <D=>4  —  "Obdinabt  Cabe"  — 
"Reasonable  Pbudbnce." 

The  terms  "ordinary  care"  and  "reastmabls 
prudence,"  as  applied  to  the  conduct  and  tbo 
affairs  of  men,  have  only  a  relative  significancei 
depending  upon  the  special  circumstances  of  the 
case,  and  defy  arbitrary  definition. 

VSd.  Note.— For  other  definltioa%  see  Words 
and  Phrase^  First  and  Second  Series,  Ordi- 
nary Care;  Beasonable  FiudenceJ 

4.  Neougence  «5>136<9)— QUESTioirs  of  Law 
AND  Fact. 

The  question  of  n^ltgence  becomes  one  of 
law  for  the  court  only  when  the  facta  are  such 
that  all  reasonable  men  must  draw  the  same 
conclusion  from  them,  being  otherwise  for  tbe 
jury. 

&  NeOLIOENCB      4=al22(8)  —  CONIBIBUTOBT 

Nequqbncb— Infants. 
There  is  a  prima  facie  presumption  that  a 
child  11  yeara  of  age,  injured  while  crossing  a 
street  exercised  rsaaonable  care. 

6.  MUNIOZFAL  OOBPO&AXIONS  «S»706(8)— -MO- 
TOB  VeHIOUB— NeOUQENCE. 

In  an  action  tor  personal  injuries,  a  request- 
ed charge,  that  there  was  no  duty  uptm  the 
driver  of  defendant's  automobile  to  give  a  warn- 
ing of  approach  unless  'the  danger  to  plaintiff 
was  apparent  or  should  have  been  apparent  to 
a  man  of  ordinarily  reasonable  prudence  under 
like  circumstances,  was  properly  refused  because 
the  duty  should  not  be  measured  by  the  "dan- 
ger to^laintifT' ;  consciousness  of  danger  to 
some  wne"  being  the  proper  measure. 

7.  Municipal  CoBPoaAXiONs  «i=970e(4)  —  Mo- 
TOB  Vehicles  —  Signals  and  Wabninos  — 
Evidence. 

Whether  or  not  a  motorcar  was  lighted  at 
the  time  it  ran  down  plaintiff  was  competent 
evidence  on  the  question  of  the  reasonable  suffi- 
ciency of  signals  and  warnings  at  nightfall. 

^peal  from  Circuit  Court,  Jefferson  Coun- 
ty; C.  B.  Smith.  Judge. 

Suit  by  Bna  Webrhan  against  tlie  White 
Swan  Laundry  Company.  Judgmmit  for 
plaintiff,  and  defendant  appeals.  Transfer- 
red trom  the  Court  of  Appeals  of  Alabama 
under  secUon  6,  Act  April  18,  1911  (Laws 
1911,  p.  449).  Affirmed. 
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'i*ere7i  Beanen  &  Bnrr  and  D.  E.  Hc- 
Ktaay,  aU  of  Blrmlogham,  for  mjK>eUaiit  W. 
J.  Whltaker  and  Frank  Donrtnlck,  both  of 
Birmlngfaam,  for  appellee. 

THOMAS,  J.  This  suit  was  for  personal 
injuries  to  a  child  11  years  of  age,  caused 
by  collision  with  defendant's  motor  track 
while  plaintiff  was  crossing  a  pnMlc  thw- 
onghfare  In  the  dty  of  Birmingham. 

By  the  application  of  old  legal  principles 
to  the  freQnent  use  of  public  thoroughfares 
by  motor  Tehleles,  certain  regulatory  re- 
quirements are  recognized  as  attaching  and 
giving  rise  to  mutual  duties  between  travel- 
ers on  sndi  thoroughfares,  the  observance  of 
which  dntles  Is  Important  to  conserve  the 
public  safety.  The  courts  applying  these 
rules  have  announced: 

[1]  1.  Th&t,  while  public  highways  are 
open  to  the  proper  nse  of  automobiles  and 
other  motor  vehicles,  the  law  exacts  of  oper- 
ators of  audi  machines  therein  a  prndoit 
and  careful  regard  for  the  rl^ts  of  others 
who  are  or  may  be  lawfully  using  the  pul>- 
Uc  way;  and  the  operator  Is  liable  for  the 
consequencee  of  negligence,  In  the  opera- 
tion of  any  such  motor  vehicle,  to  the  Injury 
of  another  traveler  who  Is  In  the  proper  use 
and  enjoyment  of  the  commrai  highway.  Bar- 
bour V.  Sbebor,  177  Ala.  304.  68  South.  276; 
McOay  V.  Sbarpe,  188  Ala.  376,  66  South. 
441;  Reaves  v.  Maybank,  198  Ala.  614,  6d 
South.  137 ;  B.  R.  L.  A  P.  Co.  r.  Smyer,  181 
Ala.  121,  61  South.  354.  47  L.  R.  A,  (N.  S.) 
597,  Ann.  Cas.  19150.  863;  Christy  v.  Elliott, 
216  ni.  81,  74  N.  Di  1034,  1  I*.  B.  A.  (N.  S.) 
216,  108  Am.  St  Rep.  196.  3  Ann.  Cas.  487 ; 
28  eye.  pp.  26,  2«;  2  R,  O.  U,  "Automobiles," 
p.  1182  et  seq.;  Buddy  on  Automobiles,  81 
45.  46. 

2.  TbBt  d^ree  of  care  to  be  observed  by 
such  operators,  with  respect  to  the  rights  of 
others  lawfully  using  a  public  way,  is  the 
care  a  reasonably  prudent  man  would  exer- 
cise and  observe,  under  like  circumstances, 
tnut  is.  the  operators  of  such  vdiides,  as 
well  as  pedestrians  on  the  highway,  must 
recognize  the  rights  of  others,  and  take  rea- 
sonable care  and  precaution  to  avoid  indict- 
ing wrong  and  Injury.  Barbour  t.  Shebor, 
supra;  McCray  v.  Sharpe,  supra;  ^leaves 
T.  Maybank,  supra;  A.  0.  O.  &  A.  By.  Co.  v. 
Lumpkhi,  195  Ala.  290,  70  South.  162;  B. 
H.  L.  &  P.  Co.  V.  WUIlams,  158  Ala.  381,  48 
South.  93;  Cecchl  v.  Undsay.  1  Boyce  (24 
DeL)  186,  75  AU.  876  ;  28  Cyc.  27,  28;  2  E. 
C.  L.  p.  1182  et  seq.;  Berry  Jmw  ot  Auto- 
mobiles, I  124.  p.  113;  Id.,  (  171,  p.  166; 
Huddy  on  Automobiles,  H  46,  47. 

[2]  3.  What  is  the  exorcise  of  reasonable 
care  by  an  operator  of  a  motor  vehicle  on 
public  highways  depends  upon  Hm  circum- 
stances of  the  particular  case,  as  bearing  up- 
on the  conduct  and  the  affairs  of  men ;  for 
what  may  be  deemed  reasonable  and  prudent 
In  one  case  may,  under  different  circonistanc- 
es  and  surroundings,  be  gross  negligence. 


Brown  &  Flowers  t.  Central  of  Georgia  By. 
Co.,  197  Ala.  71,  72  South.  866;  McCray  v. 
Sharpe,  supra;  Perldns  v.  Galloway,  194 
Ala.  265,  60  South.  876,  Ll  R.  A.  1916E,  1190; 
Reaves  v.  Maybank,  supra;  Hood  &  Wheeler 
Fur.  Co.  r.  Koyal,  76  South.  966;  Grand 
Trunk  BaUway  Co.  T.  Ives,  144  D.  8.  408, 
417,  12  Sup.  Ct  679.  86  U  Ed.  486. 

[3, 4]  4.  The  terms  "ordinary  care"  and 
"reasonable  prudence.'*  as  applied  to  the  con- 
duct and  the  affairs  of  men.  are  declared  to 
have  only  a  r^tlve  algnlflcance,  depending 
upon  the  special  circumstances  and  surround- 
ings of  the  particular  case,  and  to  defy  ar- 
bitrary definition.  When  a  given  state  of 
facts  is  such  that  reasonaUe  men  may  dif- 
fer as  to  whether  or  not  negligence  into^ 
vened,  as  whether  or  not  ordinary  care  and 
reasonable  prudence  characterized  the  ac- 
ti(»is  and  cmduct  of  an  actor,  the  deter- 
mination of  such  question  becomes  a  matter 
for  the  Jniy.  Grand  Trunk  By.  Co.  r.  Ives* 
supra ;  B.  ft  O.  R.  Go.  t.  Griffith.  159  U.  & 
eoe,  16  Sup.  OL  105,  40  Lk  Ed.  2T4;  Texas  A 
Padflc  By.  Co.  v.  Gentry.  168  U.  S.  353,  16 
Sup.  Ct  1104.  41  L.  Ed.  186;  Warner  v.  Bal- 
timore &  Ohio  R.  Co..  168  U.  a  339,  18  Supi 
Ct.  68,  42  L.  ml  491;  Pena  B.  Co.  r.  Whiter 
88  Pa.  827,  338;  12  Boat's  Notes,  U.  S.  Bep, 
171,  176. 

6.  "The  questlfm  of  negligence  Is  one  at 
law  for  the  court  only  when  the  facts  are 
snch  that  all  reasonable  men  must  draw  the 
same  conclnelon  from  than."  Gardner  t. 
Mich.  Cent  R  R,  160  U.  S.  849,  14  Sup.  Ct 
140,  87  L.  Bd.  1107;  Baflway  Co.  v.  Ives, 
supra;  Railway  Co.  v.  Cox,  146  U.  8.  693, 
606.  12  Sup.  Ot  906,  36  L  Bd.  829;  Tex.  ft 
Paa  By.  Oo.  t.  Gentz7.  sopxa;  Chicago,  St 
P.,  M.  ft  O.  By.  Co.  T.  Nelson,  226  Fed.  706, 
14i  a  a  A.  484;  Krelgh  T.  Westinsiionse 
Co..  214  U.  &  249,  20  Sup.  Ct  619,  03  L.  Ed. 
984;  D(dk  t.  St  U  ft  S.  F.  By.  Ca,  220  U. 
S.  580^  31  Snp.  Ot  617,  66  L.  Ed.  600;  BaU- 
road  Ca  t.  Miller,  26  Mich.  274;  Emsns  v. 
Lehigh  Valley  Go.  (D.  0.)  228  Fed.  810. 

Mr.  Justice  Lamar's  tibsovatioiiB  toadn 
Ing  "reaamabla  prudence"  have  beoi  often 
approved  by  other  Jurlsdlctlaoa,  state  and  fed- 
eral; and  wwe  quoted  approvingly  by  this 
coozt,  as  fbllowa,  In  the  case  of  Reaves  v. 
Mayhonk,  snpKE  (103  Ala.  618,  610,  00  South. 
137,  1S8): 

*^ere  is  no  fixed  stasdard  in  Ae  law  Iv 
which  a  court  Is  enabled  to  arbitrarily  aay  in 
every  case  what  conduct  shall  be  considered 
reasonable  and  prudent,  and  what  shall  consti- 
tute ordinary  care,  under  any  and  all  drcnnk- 
Btanees,  Tlie  terms  'ordinary  care.*  'reasonable 
pmdenc^*  and  such  IDw  terms,  as  applied  to  tiie 
conduct  and  affairs  of  men,  have  a  relative  sic- 
nificance,  and  cannot  be  arbitrarily  defined. 
Wliat  Buy  be  deemed  ordinary  care  in  one  cass 
may,  under  different  surroundingB  and  cinnim- 
Btances,  be  sross  negligence.  The  policy  of  the 
law  has  relegated  the  determination  of  such 

Juestions  to  the  jury,  under  proper  instmctioDa 
rom  the  court  It  is  their  pnmnee  to  note  the 
special  circumstances  and  sorronndlngs  ot  eadi 
particular  case,  and  then  say  whether  the  con- 
duct of  the  parties  in  that  case  was  sodi  as 
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would  be  aneeted  of  naaonable,  jpradeot  m«a, 
under  «  simOar  state  of  affairs.  When  a  fiven 
state  of  tacts  Is  such  that  reasonable  men  may 
fairly  Mer  npon  the  question  as  to  wfaetber 
there  was  nesUgenee  or  not,  the  detorminatioo 
of  the  matter  is  tot  the  jury.  It  ia  only  where 
the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them  that  the 
question  of  negligence  is  ever  eonsidered  as  one 
of  law  for  the  court."  Railroad  Co.  ▼.  Pollard, 
22  WaU.  341.  22  L.  Ed.  877 ;  Delaware,  etc.. 
Railroad  v.  OmiTerse,  139  D.  S.  469,  11  Sup. 
Ct.  569,  36  li.  Ed.  218;  Tliompeon  r.  Flint, 
etc..  Railway.  57  Mich.  300.  23  N.  W.  820; 
Lake  Shore,  etc.  Railwu  t.  MiUer,  25  Mich. 
274 :  Grand  Ttvak  By.  Co.  t.  Ivea,  sapra.  144 
U.  S.  417, 12  Sap.  Ct  679,  36  Lb  Ed.  ^ 

[i]  In  Hnddy  on  AotomobUes  (1910,  4tta 
Ed.)  p.  144  et  seq.,  then  is  this  discussion  ct 
the  presence  of  dilldren  in  the  sfere^: 

"In  determining  whether  or  not  a  plaintlfl  is 
guilty  of  contribatorr  negligence,  the  conduct  of 
diildren  should  not  be  judged  by  the  same  rules 
which  gorem  that  of  adults,  and,  while  it  Is 
their  dutT  to  exercise  ordinary  care  to  avoid 
tiie  injuries  of  which  they  complain,  ordinary 
care  for  them  Is  that  degree  of  care  which  cUil' 
dren  of  Ihe  same  age,  of  ordinary  care  and  pru- 
dence, are  accustomed  to  exercise  under  like  dr- 
eumstances.  It  is  a  toatter  of  common  knowl- 
edge that,  eapedally  in  cities  of  any  considera- 
ble size,  children  use  the  streets  as  a  playground, 
not  confining  themselves  to  the  siaewalk,  but 
occnpying  or  at  unexpected  moments  mnning 
utton  or  across  the  part  of  the  thtvowhfare 
used  by  vehicles.  The  same  degree  of  mtelU- 
gence  and  care  to  anticipate  danger  Is  not  ex< 
acted  from  them  as  from  adults.  Children  of 
immature  age  are  not  regarded  as  possesalnK 
the  same  mental  capacity  to  understand  ana 
realise  the  dangers  Inddent  to  the  use  of  the 
public  tboroughiares  as  are  those  whose  minds 
the  law  regards  as  having  matured.  Of  such 
use  of  the  streets  by  chudren,  motorists  and 
user*  of  otiier  vehicles  must  be  assumed  to  have 
know^ge,  and  where  their  presence  can  be  ob- 
served a  degree  of  care  commensurate  with  the 
ordinary  care  emergencies  presented  in  these  in* 
stancee  must  be  exercised.  The  rate  of  speed  Is 
not  neoessarily  determinatlvs  of  the  question. 
What  wotdd  be  reasonable  care  in  aae  street 
would  not  be  in  another ;  evra  a  much  less  rate 
might  be  deemed  negliRenoe  <n  the  put  €t  tiie 
one  operating  the  car." 

In  this  conoectlMi,  see  BatcUlBe  v.  Speltta, 
90  Kan.  S23. 148  Pac.  740 ;  Savoy  v.  MoLeod, 
111  Me;  234,  88  Aa  721,  48  L.  B.  A.  (N.  S.) 
971;  Haake  t.  Davis,  166  Mo.  App.  249,  148 
8.  W.  400;  Deputy  t.  Elmmetl,  73  W.  Va.  G»5, 
80  S.  B.  910.  1  L.  B.  A.  (N.  S.)  969,  Ann.  Gas. 
1916B,  696. 

Mr.  Buddy  cites  Reaves  v.  Maybank,  supra, 
aa  authority  fw  the  statement  that,  in  an  ac- 
tion to  recover  damages  for  an  injury  to  or 
the  death  of  a  child,  the  questions  of  negll- 
^nce  and  contributory  neelisrence  are  for  the 
Jury.  The  Justice  said: 

"In  view  tiie  drcumstanoes  known  to  the 
cbriver,  Smith,  and  to  the  defoidant,  it  was  for 
the  Jury  to  dedde  whether  the  degree  of  care 
we  have.befwe  defined  was  observed  by  those 
in  ch&txe  of  the  car  at  a  time  when  the  condi- 
tiooB  out  of  whldi  dangw  to  the  child  soon  but 
later  arose,  whether  the  speed  of  the  ear  was, 
under  the  circumstances,  within  the  dei^ee  of 
care  due  from  the  operator  or  from  the  defend- 
ant to  the  child,  whether  the  car's  course  in  the 
road  was  charted  as  the  requisite  degree  of 
care  exacted,  whether  it  was  driven,  with  rapid- 
ity, so  near  to  the  child  on  the  left  side  of  the 
road,  when  It  might  have  he«n«  with  safety*  di- 
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rected  tqrther  away  in  the  highway,  as  to  in- 
fract the  dictates  of  OTdinaiy  care^  the  prudenoa 
the  ordinarily  prudent  man  would  have  observed 
under  the  same  circumstanoes."  103  Ala.  624, 
69  South.  140. 

Of  the  locos  In  aoo  of  an  Injury,  aa  sbed* 
ding  li^t  on  the  respective  duties  of  Oie 
driver  of  the  automobile  and  the  child  in- 
jured, Mr.  Justice  Sayre  declared: 

"At  the  place  where  defendants'  automobile 
tm<A  ran  upon  plaintilF,  tme  side  of  the  street 
had  been  rendered  impassable  by  reason  of  im- 
provements going  on  there.  The  other  side 
was  partially  obstructed  by  a  sand  pile  next  to 
the  curb.  It  resulted  that  vehicles  moving  along 
the  street  in  either  directioQ  at  that  point  were 
obliged  to  move  am  toward  the  center  of  the 
street  and  near,  if  not  directly  npon,  one  or  the 
other  of  two  tradu  tiiere  laid  and  used  by  the 
street  car  company.  In  this  situation  the  man- 
ner of  the  street  car  company's  use  of  its  tracks. 
Its  frequency,  etc.,  may  have  been  properly  con- 
ridered  by  the  jury  as  aheddfaig  Ui^t  uwin  tb» 
question  as  to  wnat  speed  defendantr  truck 
might,  in  the  observance  of  due  care,  maintain 
at  that  point"  Hood  &  Wheeler  Pur.  Co.  v. 
Royal,  76  South.  965. 

The  capacity  of  children,  as  bearing  on 
ocmtrttrntory  negligence,  has  been  the  subject 
of  frequCTt  pnmouncements  by  our  court. 
In  the  Royal  Case,  supra.  It  was  said  that 
the  plaintiff,  who  was  about  seven  years  of 
age,  was  "prima  fade  Incapable  of  exercis- 
ing Judgment  and  discretion,  and  hence 
prima  fade  incapable  of  contributory  negU- 
Buux."  Qoveroment  St.  R.  Co.  t.  Hanlon, 
63  Ala.  70;  B.  B.  L.  A  P.  Co.  t.  Landrum, 
IBS  AU.  192,  4B  South.  188,  127  Am.  St  Bep. 
25;  Central  ftf  Geor^  t.  Chambem,  188  Ala. 
15S,  62  South.  724. 

Tbrn  Chambers  Case  said: 

"GbOdrea  have  the  same  rights  in  the  high- 
way as  adults  (Government  St  R.  Co.  v.  Han- 
lon, 53  Ala.  70)  and  prima  fade  judgment  and 
discretion  is  not  presumed  of  a  child  under  four> 
teea  years  of  age."  B.  ft  A.  By.  Co.  r.  Mattl- 
son,  166  Ala.  6^  62  South.  49. 

In  Landrum's  Case,  supra,  it  was  dedared 
that: 

"It  Is  not  the  ability  to  know  or  even  appre- 
date  danger  which  might  make  a  child  between 
seven  end  fourteen  years  old  responsible  for 
contributory  negligence,  but  it  must  be  a  ma- 
turity and  dtsereUiHi  beyond  its  years,  which 
would  lead  it  to  take  care," 

The  opinion  in  the  Mattlson  Case,  supra, 
discusses  the  subject  as  follows: 

"There  are  ages  so  young  (usually  under  sev- 
en) that  there  la  a  condusive  presumption  oi 
hiw,  and  hence  evidence  Is  not  admissible  to  re- 
fute the  presqmptl(m:  while  there  are  other 
ages,  usually  seven,  after  reaching  which  it  be- 
comes a  prima  fade  presumption  only,  and  may 
then  be  rebutted  by  evidence  of  unusual  naturu 
capadiT,  physical  condition,  training,  habits 
lifs^  experience,  surroundings,  and  the  like. 
This  prima  fade  presumption  continues  in  its 
favor  till  it  reaches  another  age,  usually  four- 
teen, after  wbidi  the  presumption  changes,  and 
the  burden  is  then  on  the  infant  to  show  want 
(rf  capadty  or  understandii^.** 

On  the  authority  of  the  Landrum  Case, 
this  rule  is  Illustrated  as  follows: 

"The  evidence  in  this  case  shows  that  Benton 
Steadbam,  when  he  was  Injured  by  the  auto- 
mobile, was  between  ten  and  twelve  years  of 
age.  •  •  •  Elvery  well-balanced  child  of 
93ithU  aln^  w  tMi,  or  eleven  yeairs  of  age  knows 


Digilized  by 


79  SOUTHERN  RBPOBTBR  (Ala. 


482 

Uiat  fire  wUl  bqm,  and  tbat  if  he  falb  Into  tfa« 
fire,  or  if  hli  dothing  catches  on  fire,  be  will 
not  only  be  burned,  bnt  he  also  probablj  knowa 
that  Ms  life  will  thereby  be  eDoanEered.  Sach 
a  child  may  not,  however— and  he  Is  rebnttably 
preBumed  by  the  law  not  to— po— em  that  ma- 
turity of  diKtetion  which  dictates  those  precau- 
tions against  the  danger  of  fire  that  are  con- 
clusively presumed  by  the  law  to  belong  to  nor- 
mal children  who  are  fourteen  years  of  ag«.  A 
child  above  seven  and  under  fourteen  years  of 
age  may  know  that,  if  he  ia  struck  by  an  au- 
tomobile, he  will  probably  be  killed  or  suffer 
great  bodily  injury.  He  may  know  that,  If  he 
remains  out  of  public  thoroughfare*  and  other 
places  in  which  automobilM  are  wont  to  go,  he 
will  be  in  no  dangor  from  antomobUes;  He  may, 
however,  not  possess  that  maturity  of  discretion 
which  belongs  to  adults  of  ordinary  prudence 
(and  which  normal  children  of  fourteen  years  of 
age  and  «boT«  that  age  are  onicluBiTely  pre- 
sumed by  law  to  possess),  and  for  that  reason 
may  heedlessly  play  in  tiie  highways  and  may 
heedlMflv  go  acro$»  them  vnthout  emeroiging 
»uoh  ordtnorv  prtidencs."  (Italica  sujwiied.) 
Gedar  Greek  Oo.  t.  Stedbam.  187  Ala.  ffifi^  «28, 
6S  Sooth.  964. 

Cbai:^  B  In  effect  attempted  to  exclude 
the  defmdant  from  llabUltr  nnleas  its  negli- 
gence proximately  caused  tbe  InjiUTi  and 
was  sufflciently  covered  by  the  oral  cbarge 
of  tlie  court  Gen.  Acts  1915,  p.  816;  Gar- 
ner V.  State,  75  South.  462;  Refolds  t. 
State,  106  Ala.  686,  72  South.  20. 

[I]  Charge  E.  requested  by  defendant  and 
refused,  was  as  follows: 

"E.  I  charge  you  that  there  was  no  doty  up- 
on tbe  driver  of  tbe  def»idant'a  automobOe  to 
give  a  warning  or  signal  of  his  approach  unless 
you  believe  from  the  evidence  tt^t  the  danger 
to  plaintiff  was  apparent  to  him,  or  should  have 
been  apparent  to  a  man  of  ordinarily  reasonable 
prudence  under  like  circumstances." 

Charge  B  was  properly  refused.  It  did 
not  correctly  Instmct  as  to  the  duty  of  dilv- . 
era  of  motor  vehicles  on  public  thorough- 
fares, in  cities,  as  regards  giving  necessary 
warnings  and  signals  of  approadi  and  pas- 
sage. By  that  charge,  the  duty  was  sought 
to  be  measured  by  the  "danger  to  plalntifT' 
that  was  apparent  to  defendant's  driver,  "or 
that  should  have  been  appar^t  to  a  man  of 
ordinarily  reasonable  prudence  under  like 
circumstances."  Would  not  danger,  or  the 
reasonable  appearance  of  danger,  under  the 
same  drcumstances  of  time  and  place  but 
Imperiling  any  other  person  than  plaintiff, 
impose  the  duty  on  the  automobile  driver 
to  give  necessary  signals  and  warnings  of 
approach?  We  think  eo.  Should  not  the 
consciousness  of  danger  to  some  one,  not  the 
plaintiff,  from  the  reaswable  appearance  of 
things  and  aside  from  the  mere  drcumstance 
of  the  obstructed  passage,  have  been  awak- 
ened in  the  driver  by  the  prompt  and  post- 
tire  admonition  of  the  witness  H.  B.  Bibb,  a 
passenger  on  defendant's  car  at  the  time  In 
question,  to,  "Look  out,  there  is  a  big  truck 
[or  car]  down  there,"  and  was  It  not  indi- 
cated In  the  driver's  acknowledgment  or  an- 
swer, "Yes"?  This  admonition  or  warning 
alone  was  sufficient  to  cause  a  reas(mably 
prudent  driver  not  only  to  approach  sudi  a 
point  in  an  obatrocted  atreet  with  bis  car 


nnder  proper  oootrol,  and  to  maintain  a 
proper  "lookout,"  but  to  give  due  signals  and 
warnings  of  his  approach  and  intended  pas- 
sage. Utese  drcumstances— the  reasonable 
appearance  of  conditions  at  the  place,  to- 
gether with  the  warning  of  his  companion — 
irreq>ectire  of  whether  the  drlvo-  calculated 
that  plaintiff  waa  in  no  danger,  laid  upon 
the  driver  the  duty  to  take  the  preeantl<»8 
lidicated.  Tb&t  sndi  duty  of  "lookout"  was 
recognised  at  the  time  by  the  driver  la 
Shown  by  his  testimony: 

**I  was  watching  the  rear  end  of  the  truck  in 
order  that  it  anything  came  out— a  man  never 
knowa— and  I  saw  the  diUd  jnst  as  she  passed 
out,  and  tiiere  waa  no  earthly  diance  whatever." 

If  that  driver  bad  been  giving  signals  of 
approach,  such  as  sounding  alarms  and  car- 
rying lights,  or  had  been  watdilng  the  front 
ends  of  these  standing  cars,  as  well  as  the 
rear,  to  see  if  any  one  came  out,  and  all  tbe 
while  holding  bis  car  under  control,  it  is 
more  than  probable  that  the  injury  would 
not  have  been  inflicted.  Hie  street  was 
straight,  and  unobstructed  except  by  the  two 
cars  standing  therein,  whldi  the  driver  was 
about  to  pass,  and  except  by  the  shadows  of 
nightfall.  If  the  driver  saw  the  children  on 
the  thoroughfare  at  the  point  of  ita  obstruc- 
tion and  his  Intended  passage,  th^,  whether 
he  realized  tbe  plalutlfTs  danger  or  not,  it 
was  his  duty  to  approadi  and  pass  such 
point  with  his  car  under  cixitrol.  and  to 
give  the  reasonable  signals  and  warnings  re- 
quired of  drivers  of  motor  cars  coming  from 
behind  obstructions  of,  on  and  along  public 
highways,  or  around  a  blind  comer  tliereof. 
Hood  &  Wheeler  Fur.  Co.  v.  Boyal,  supra; 
Buddy  on  Automobiles,  H  122,  125 ;  Mendle- 
son  V.  Van  Rensselaer,  118  App.  Div.  616, 
103  N.  T,  Supp.  678;  Lorenz  v.  Tisdale,  127 
App.  Div.  433,  m  N.  Y,  Supp.  173;  Gregory 
V.  Slaughter,  124  Ky.  346,  99  S.  W.  247.  8 
L.  R.  A.  (N,  S.)  1228.  124  Am.  SL  Bep.  402 ;  2 
R.  a  li.  "AutomobUes."  p.  11S4. 

Moreover,  charge  B  was  covered  by  in- 
structions given  orally,  and  In  defraidant'a 
given  charges  11,  12,  and  18. 

Tbe  tendencies  and  reasonable  Inferences 
to  be  drawn  by  the  Jury  from  the  evidoice 
were  such  that  the  affirmative  charge  was 
properly  refused.  Tobler  v.  Pioneer  Co.,  166 
Ala.  4^  517,  62  South.  86;  Amerson  v.  Ck>- 
ronoa  Co.,  194  Ala.  176,  69  South.  601. 

[7]  Whether  or  not  the  car  was  lighted  at 
the  time  of  the  accident  was  competent  evi- 
dence for  the  jury,  In  passing  on  the  qnes- 
ti<m  of  tbe  reasonable  sufficiency  of  signals 
and  warnings  given  by  defendant's  agent, 
under  the  charge  of  negligent  operaticHi 
averred  in  several  counts  of  the  complaint. 
A.  G.  S.  R.  R,  Oo.  V.  GUbert,  6  Ala.  App.  372, 
60  South.  542,  643;  Cent,  of  Ga.  v.  Brown, 
165  Ala.  493,  51  South.  666;  Southern  Ball- 
way  Ga  T.  Hayes,  194  Ala.  194,  69  Soatb. 
641. 

There  was  no  error  in  rulings  on  the  in- 
troductioa  at  evld»ceb   It  ia  not  denned 
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necessary  to  dtscnsa  theae  rnUngs  In  detail, 
except  to  say  that  the  fact  wbether  or  not 
defendant's  car  causing  tlie  Injury  carried 
a  Uglit  was  material  iq»on  the  question  of 
tiie  nesUgent  <9aatlon  of  the  car  at  nlght- 
fall,  as  well  as  upon  the  question  whether 
the  drlTer  gave  any  signal  when  he  "cut  in 
around"  the  standing  truck  sought  to  be 
started  by  witness  HarrdL 

The  indgment  Is  afllzinsd. 

Afflmed* 

ANDBR80N,  a  J.,  and  MATFIBLO  and 

aOt/WBYXLUSi,  JJn  cwcnr. 


STATE  ex  rel.  JErFERSON  COUNTY  T. 
WALDROP.   (0  DiT.  766.) 
(Supreme  Court  of  Alabama.   June  20,  1918.) 

1.  DiSraiCT  AMD  PBOSBOUTIKG  ATTOBiraTB  ^» 

3(1)— OiBcuzT  SouciTOBa— BHPLonfxnT  or 

ABsisTAnm 
Since  the  Solicitors'  B&l,  I  6,  expraaaly  au- 
thoriMS  employnient  by  the  circuit  solicitor  of 
Jefferson  coun^  of  thiree  deputieB  whose  salaries 
are  to  be  paid  two-thirds  by  the  state  and  one- 
third  by  the  county,  the  specially  srantedpow- 
ers  of  the  county  solicitor  uuder  Acts  1890-91, 
p.  114S,  as  to  employin^r  assistance,  are  not  ap- 
plicable to  the  circuit  solicitor  in  JeftersMi  coun- 
ty, during  vacancy  in  the  office  of  county  so- 
licitor in  that  county. 

2.  E>I8TRICT  AHD  PbOSKOHTIKO  ATTOBNETS  <8=> 

5(1)— CiacuiT  SoLiciTOBS— BScPLOTiiENT  or 

^  SSI  crrAJifTS* 
Where  county  solicitor  resigned,  leaTins  Ta- 
cancy.  the  drcuit  sc^citor  had  by  Solicitors' 
Bill,  1 10,  power  to  employ  a  clerk  and  stenogra- 
vher,  and  to  incur  expenses  necessarv  to  proper- 
fy  admini^r  justice,  and  oat  of  the  fees  col- 
lected, such  expenses  shall  be  paid,  but  the  red- 
due  most  be  paid  to  the  state  under  Oode  1907, 

in92. 

Appeal  from  Circuit  Court,  Jeffonon 
Count?;  H.  A,  Sharpe,  Judge. 

Applicatl<Hi  by  the  State  of  Alabama,  on  the 
relation  ot  JeSeisoa  County,  for  mandamns 
directed  to  .Wm.  J.  Waldr<H>  as  clerk.  From  a 
decree  denying  the  writ,  petitioner  ajqiteals. 
Reversed,  rendered,  and  remanded. 

mis  case  arises  xipon  a  Judgment  rendered 
by  the  drcnlt  court  of  JetferMKi  county  dis- 
missing a  petltl<xi  for  mandamus,  filed  tlie 
relator,  directed  to  WUUam  J.  Waldny)  as 
cleric  of  the  circuit  court,  in  which  a  writ 
was  sou^t,  conmiandlng  him  to  pay  Into  the 
eonzity  treasury  of  J^erson  county  solid- 
tor' a  fees,  taxed  in  criminal  cases^  prosecuted 
In  the  circuit  court  of  J^erson  county,  since 
the  1st  day  of  August.  1917.  The  petition 
■hows  that  the  clerk  ot  the  circuit  court  has 
in  Ills  possession  ^,440,  the  proceeds  of  solici- 
tor's fees,  taxed  In  criminal  cases,  prosecuted 
In  tlie  (flrcult  conrt,  by  the  circuit  solicitor,  of 
the  T«ith  Judicial  circuit,  collected  since  the 
Ist  day  of  August,  1917,  on  which  date,  as 
la  shown  by  the  petltkm.  the  county  soliritor, 
Hugo  Blad^,  resigned.  The  petition  shows 
that  under  a  series  of  local  laws  of  J^eraon 


county  the  county  sdldtor's  fees  taxed  In 
criminal  prosecutions  were  payable  Into  the 
county  treasury  to  be  used  by  the  oounty 
solldtOT  tor  Tarious  purposes,  In  the  suppruft- 
slon  at  ctlm^  and  tlmt  under  the  operation 
of  said  local  laws  said  fee  when  so  paid  into 
the  county  treasury  became  designated  and 
knonnt  as  the  stdidtor's  fond.  TbB  resigna- 
tton  of  SoUdtw  Black  was  acc^ted  and  took 
effect  on  the  l8t  day  of  August,  1917,  and 
his  successor  has  never  been  appointed. 

The  theory  advanced  by  the  petition  In  this 
cause  la  tliat  under  section  10  of  a  general 
act  at  the  Legislature  191S,  ai^Hoved  Sep- 
tember 25,  1916,  page  828  of  General  Acts  of 
1915,  that  tlie  local  laws  or  qjwdal  acts  pro- 
viding for  the  paymmt  of  the  county  solid- 
ten's  fees  into  the  county  treasury  are  made 
atvUcable  to  the  drcuit  atdldtor,  and  that 
therefore  the  fees  taxed  tn  criminal  prosecu- 
tions tv  the  drcoit  wUdtor,  since  Black's 
resignation,  should  be  paid  Into  the  county 
treasury  Just  as  they  were  under  the  county 
sdldtor'a  admlnlstrntloa. 

The  theory  of  the  reqpoadent  Is  that  said 
fees,  taxed  since  the  Ist  of  August,  1917,  are 
payable  into  the  state  treasury  as  provided 
in  section  7782  of  flie  Oode  of  Alabama  of 
1907. 

W.  K.  Terry,  of  Blrminf^am,  for  a^jellant. 
Joseph  R.  Tate,  ot  Birmingham,  for  appellee 

SOHEXBYIIiLE,  J.  The  si^ldtor'B  f!eea,the 
diE^)oaltion  ot  wtddi  la  soi^^  to  be  dete^ 
mined  by  this  proceeding,  were  taxed  In  the 
circuit  court  ot  Jeffmon  county  In  cases 
prosecnted  by  tlie  circuit  sfdldtmr  idnce  Au- 
gust 1, 1917,  at  which  time  the  office  of  coun- 
ty ablldtor,  or  "dilef  prosecuting  ofBoer  ot 
the  county.**  became  vacant  1^  the  resigna- 
tion of  Its  Incumbent.  Sectlim  7792  of  the 
Oode  provides: 

"All  fees  wMch  may  be  by  law  taxed  as  so- 
licitors' fees  against  defendanta  on  convictions 
secured  by  a  solicitor,  who  ia  paid  a  salary  by 
the  state,  belong  to  the  state,  and,  when  col- 
lected, must  be  paid  into  the  state  treasury." 

This  statute  is  dearly  determinative  of 
the  question,  as  is  conceded  by  counsel,  un- 
less certain  local  laws  for  Jefferson  county,- 
co-operating  with  section  10  of  the  funeral 
Solidtors'  Bill  (Gen.  Acts  1915,  p.  823),  stUl 
require  the  payment  of  such  fees  into  the 
county  treasury,  as  a  solldtor's  fund,  or  as  a 
part  of  the  fine  and  forfeiture  fund.  The 
local  laws  in  question  are  referred  to  and 
discussed  somewhat  fully  in  the  case  of  Hen- 
ry V.  State  ex  rel.  Welch,  76  South.  417,  and 
we  shall  here  refer  to  them  only  to  state  their 
substance  and  effect 

The  argument  in  support  of  the  county's 
daim  Is  based  upon  the  following  premises: 

(1)  All  fees  earned  by  the  county  solldtor 
of  Jefferson  county  were,  prior  to  the  pas- 
sage of  the  general  Solicitors'  Bill  of  Septem- 
her  26,  1915,  required  to  be  •paid  Into  the 
county  treasiuy.    Acts  1886-87,  p.  996. 
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(2)  A  BoUcitor's  funfl  of  fS.OOO  was  provid- 
ed "to  assist  the  solicitor  of  Jefferson  conn^ 
In  suppressing  crime  as  hereinafter  proTld- 
ed."  Acts  1890-91,  p.  U48.  This  provision 
was  for  the  employment  of  an  assistant  pros- 
ecntor,  a  clerk  or  stmographer  for  the  solid- 
tor'a  a(&ce,  and  the  payment  of  $S0O  to  the 
solicitor  of  the  Tenth  Judicial  circuit ;  and,  In 
the  discretlcm  of  the  ooromlssloners'  conrt, 
the  payment  of  dalms  tor  expenses  in  trans- 
porting criminals  and  states  wltneasea  from 
b^ond  the  state. 

(3)  The  act  of  February  18,  189T  (Acts 
1896-97,  p.  1121),  further  provided  that  the 
residue  of  all  solldtors'  fees  paid  Into  the 
county  treasury,  after  the  appropriation  of 
the  amount  of  the  solicitor's  salary  and  the 
$3,000  for  assistance  In  suppressing  crime, 
"shall  he  paid  into  the  line  and  forfeiture 
fund  of  said  county," 

(4)  The  Act  of  December  7,  1900  (Acts 
1900-01,  p.  212),  anthortzes  the  oonnty  soUo- 
Itor  "to  employ  any  assistance  he  may  re- 
quire to  properly  administer  jnstloe,''  and 
requires  the  board  of  revenue  to  aiipropriate 
the  needed  amount  "out  of  the  solicitor's 
fund"  on  his  affidavit  that  It  was  necessary. 

(6)  The  act  of  July  9,  1915  (Local  Acta 
1916,  p.  23),  authorized  the  connty  solicitor 
"to  ^ploy  any  assistance  he  may  deem 
necessary  to  properly  administer  Justice,  and 
to  fix  the  compensation  to  be  paid  for  such 
assistance,  and  to  Incur  any  expeoses  he  may 
deem  necessary  to  properly  administer  Jus- 
tice." And  it  further  provides  that  "all  such 
necessary  expoises  shall  be  paid  oat  of  the 
st^citor's  fund  of  said  coonty,"  If  the  fund 
Is  flufflcient;  otherwise  the  treasurer  Is  re- 
quired to  pay  same  out  of  the  graeral  fund, 
but  not  exceeding  the  suin  of  $5,000. 

(6)  Section  10  of  the  SoUdtors'  BUI  (Acta 
1915,  p.  aiT)  provides: 

"All  general,  local  or  spsdal  laws  establishing 
the  office  of  county  sdltitor,  or  the  office  of  solic- 
itor of  any  court  by  whatsoever  name  called, 
except  circuit  Bolicltors,  and  all  genera],  local  or 
special  lawB  in  conflict  with  any  of  the  provisiooH 
of  this  act  are  hereby  expressly  repealed;  anr! 
an  provisions  of  such  locid  act  or  acts,  as  well 
as  all  of  the  provisions  of  all  other  local  or  spe- 
cial acts  aiKilicahle  to  such  county  solicitor  or 
solicitors  of  any  court  in  such  county,  which  are 
not  in  conflict  herewith,  are  hereby  made  appli- 
cable In  all  things  to  the  circuit  solicitor  of  the 
county  where  such  local  acts  apply,  just  as  fully 
and  to  the  same  extent  as  they  now  apply  to 
such  county  solicitor  or  the  solicitor  of  any 
court  in  such  county." 

[1]  It  is  dear  that  section  6  of  the  Solid- 
tors'  Bill  provides  exdusively  and  restrlctlve- 
ly  for  the  assistance  to  be  allowed  to  the 
drcult  solidtor  of  Jefferson  county,  viz.  three 
deputy  solidtors,  whose  salaries  are  to  be 
paid,  two-thirds  by  the  state,  and  one-third 
by  the  coimty.  It  results  that  the  spedally 
granted  powers  of  the  county  solidtor  with 
respect  to  the  employment  of  assistance  are 
not  now  applicable  to  the  drcult  solidtor. 

[2]  It  Is  perfectly  dear,  however,  that  the 
other  specially  granted  powers  of  tlie  coimty 


solidtor,  vis.  the  ixwer  to  employ  a  dert  or 
stenographer  for  his  own  office,  and  "to  Incur 
any  expense*  he  may  deem  necessary  to  prop- 
erly administer  Jnstic^"  are  by  sectlcw  10 
of  the  Solidtors'  Bill  preserved  In  favor  of 
the  drcult  solidtor,  and  now  vested  In  Mm. 
Tbe  argnment  Is,  that  the  preservation  ot 
these  special  pow^  preserves  also,  by  neces- 
sary or  ty  reastmable  ImpUcatloa,  the  fund 
out  of  whidi  the  expeaaea  resnltlng  from  Uidr 
exerdse  were  to  be  paid,  viz.  the  solicitors' 
fund  derived  from  solldtor's  fees  paid  into 
the  county  treasury.  Owtalnly  It  must  have 
been  the  l^slatlve  Intanttoa  that  these  q>e- 
dal  expenses  should  be  paid;  and,  as  no 
proHston  Is  made  for  their  payment  otho-- 
wise,  we  must  presume  that  they  were  to  be 
paid,  as  formerly,  by  the  counta-  out  of  a 
solidtors'  fund,  to  be  now  derived  from  fcM 
earned  by  the  drcnlt  holder.  To  this  extent 
sudi  fees,  after  paym«it  to  tlie  county,  must 
be  aroroprlated  to  the  payment  of  expenses 
Incurred  by  the  drcult  scdldtor  as  authorized 
by  law  and  certified  by  blm.  But  when  this 
has  been  done  the  '^ppUcaMUty"  of  the  spe 
dal  local  laws  ceases,  and  section  7792  of  the 
Oode  requires  that  the  re^due  of  sodi  fees 
be  paid  Into  the  state  treasury.  This,  It 
seems  to  us.  Is  the  only  logloal  solutl(Mi  of 
the  l^slatlve  tangle  In  whldi  the  subject 
has  become  Involved. 

It  results  that  the  demurrer  to  the  petitton 
for  writ  of  mandamus  should  have  been  over^ 
ruled,  and  a  Judgment  will  be  here  r«idered 
reversing  the  Judgmrat  of  the  drcult  court, 
and  overruling  the  demurrm  to  the  peti- 
tion. 

Reversed,  rendered,  and  remanded. 

ANDERSON,  C  and  UAYFIBl«D  and 
THOMAS.  JJ^  ODnonr. 


OAFITAIi  FERTILIZER  00.  t.  ASH- 
CRABT-WILKINSON  (50. 
(8  IMv.  46.) 

(Supreme  Court  oi  Alabama.    June  6,  1918.) 


1.  Saus  «=991— Pbovuiohs  n»  Oargelut 

TION— Co  WSTRUCnoN. 

A  contract  for  the  sale  of  fertiliser  material 
to  be  imported  from  mines  in  Germany,  reciting 
that  it  was  "understood  that  in  case  of  wir 
*  *  *  then  the  seller  has  permission  to  cancel 
his  contract,"  did  not  refer  to  any  war  any- 
where, but  to  a  war  either  in  this  country  or  ia 
Germany,  and  gave  the  s^er  an  absolute  optiaB 
to  canc^  the  contract  in  case  of  snch  war. 

2.  Sales  <8='412— Actiok  fob  Bbsach— Gdic- 

PLAINr— SUWICIEKCT. 

In  an  action  by  a  purchaser  for  tiie  adlsr^ 

bread!  of  contract  to  deliver  fertUber  aatahtl 
on  the  ground  that  be  bad  an  option  to  caned 
the  contract  in  case  of  war,  the  seUer's  plea  set- 
ting out  such  fact  was  not  demurrable  for  fail- 
ing further  to  set  ont  that  the  war  proximatdy 
liMKvented  the  f  olfillment  of  the  contract. 

3.  Contracts  ^270(1)  —  Rescissios  —  Rai- 

aoNABLE  TUIE. 

Where  (he  right  to  rescind  or  cancel  a  con- 
tract is  reserved  to  one  of  Hu  parties  hr  Urn 
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ttmm,  And  no  tine  li  q^edflcd,  tlw  ri^  mut  be 
exerdwd  \rithin  a  reasMiable  tlma. 
4.  CoNTBACTB  «=»270^— BjuouMioiT— <)uaB- 

noN  nm  Jwa, 
What  li  a  reuonaUe  tlm«  for  the  enrdae 
of  an  <^tioa  to  readnd  a  contract  la  guMtaUy 
a  question  for  the  jury. 
6.  Sales  «»412— Resoissioh  or  Ooktbaox^ 

TiMK— Plila— SumoiEHCT. 
In  an  action  by  a  buyer  for  dier  aeller'B  fail- 
ure to  deliver  fertiliser  material,  be  cancdlng  ttie 
contract  on  October  17, 1014,  because  of  war  de- 
clared AuKUBt  1,  1914,  as  allowed  by  the  con- 
tract, a  plea  by  defendant  baaed  on  such  pro- 
Tiatoiu  but  all^lnff  no  reason  tor  the  delay  in 
canceUatioii  or  that  it  vaa  within  a  reaaon^e 
timch  was  demuiraUa. 

Anderson.  C-  J.,  and  HayfleU  and  Sayie,  JJ^ 
dissenting  in  part. 

Appeal  tram  Olrcnlt  Oonrt,  Landndala 
Connty;  O.  P.  Almon,  Judga 

Action  by  the  Capital  Fertlllxer  Company 
against  the  Ashcraft-Wilkinsoa  Company, 
for  breach  of  ccmtracL  From  a  noamiit  rai- 
dered  oa  orerrullng  demurxera  to  defend- 
ant's plea,  plaintiil  appeals.  Berersed  and 
remanded. 

The  caae  is  verj  succinctly  stated  In  Mef 
tft  connBei  for  appelant,  whldt  Is  accepted 
as  correct  by  opposing  counsH,  and  Is  as 
follows : 

"TUa  is  an  appeal  from  a  iudcnwnt  of  nmsalt 
rendered  necessary  by  th»  acOim  of  tlis  trial 
oonrt  la  orermlinK  demairers  to  defendant's 
plea. 

"The  complaint  ccmtaina  two  connta,  the  first 
of  which  claim*  $80,000  damages  for  the  breach 
oi  a  contract  entered  Into  between  the  idiain- 
tiff  and  defendant  on  May  26, 1914.  by  the  terms 
of  which  the  defendant  sold  to  platntiif  1,485 
tons  of  potaab,  mannre  salts,  and  aalnlt,  for  de- 
liTerles  in  November,  1914,  and  February,  191R. 
TiM  second  count  of  the  complaint  claims  98,600 
tnr  tbe  breach  of  a  contract  between  tiie  pkhi- 
tiff  and  defendant  entered  into  on  July  11,  1914, 
by  which  the  defendant  sold  to  plaintiff  200  tons 
of  manare  sslts  for  delivery  during  the  period 
from  August  to  November,  1914,  at  the  seller's 
option.  Both  counts  aver  tiiat  the  defendant 
bas  failed  and  refused  to  deliver  to  plaintifif  any 
of  the  goods  sold  to  i^aintitT  by  said  contra  eta. 
Both  contracts  ccaitain  tbe  following  clause: 
'It  is  understood  that  In  case  of  war,  renelUon 
or  any  interference  by  either  tbe  American  or 
foreign  government,  sblkes,  accidents,  epidemics 
or  other  contingencies  happening  to  one  or  more 
of  the  mines  or  worlcs  fumishlng  or  shipping  the 
goods  or  any  part  thereof  mentioned  in  this  con- 
tract, or  in  caae  of  any  other  eontingencr  beycmd 
their  control,  then  the  aeller  haa  penoissifm  to 
either  cancel  this  contract  or  such  part  thereof 
as  may  be  affected  thereby,  or  to  make  such  ship- 
ments after  the  rmoval  ni  said  Impediment, 
but  not  later  than  thirty  days  after  the  months 
originally  fixed.* 

"The  defendant's  plea  sets  up  that  since  the 
execution  of  the  contracts^  one  of  the  contingen- 
fdes  named  therein  as  a  ground  of  cancellation 
by  the  defendant  had  happened,  in  that,  on  the 
1st  day  of  Angust,  1914,  a  state  of  war  arose 
between  the  Clerman  government  and  the  gov- 
ernments of  Itei^and,  Bussia,  and  France ;  that 
snbsequent  to  the  beginning  of  said  war,  and  on 
the  7th  day  of  October,  1914,  the  drfendant  can- 
celed said  contracts  in  wrltlnK. 

*^e  plaintiff  demurred  to  defendanf s  plea, 
assigning  many  grounds  of  demurrer,  the  main 
points  raised  being:  (1)  tha  fhllnre  of  Uw  idea 
to  BTer  Uiat  the  e^tence  of  war  was  flie  pros* 


imate  cause  of  defendant's  fhlhire  to  perform  tbe 

contract;  (2)  because  tor  aught  that  appeared, 
the  defendant  was  able  to  comply  with  the  con- 
tract, notwithstanding  the  existence  of  the  state 
<tf  war  allMed;  and  ^  because  the  plea  shows 
that  defouiant  did  not  attempt  to  cancel  the 
contracts  until  October  17th,  more  than 
months  after  the  outbreak  of  war.  No  facts  are 
alleged  explaining  tbe  delay,  and  no  averment  Is 
made  that  such  period  was  a  reasonable  tim&" 

Hie  contra  eta  also  contain  tlie  following 
proTlstons: 

"A.nalj/tit.—The  foreign  analysis  as  furnished 
by  the  mines  producing  the  potash  shall  be  ac- 
cepted as  binding  upon  both  buyer  and  sdlor," 
and  "any  import,  export  or  differential  duty  or 
charge  imposed  by  the  United  States  or  Qmnan 
government,  or  any  war  Insurance  riak  affecting 
deliveries  under  this  coatract,  shall  be  bwne  by 
the  buyer." 

Bushtoo,  WilUamg  *  Orendiaw,  <a  Moat- 
gomwy,  and  O.  P.  Hatdter,  qC  Oolnnibu, 
Tsnn.,  tar  aweUant.  Aabcraft  ft  Bradidiaw 
and  Mitchell  &  Hugbaton,  all  of  Florence,  for 
anpdlee. 

OABDNBBt  J.  It  la  Insisted  by  oonnsel 
for  appellant  that,  under  the  terms  of  the 
contract  here  in  question,  the  defendant 
could  only  cancel  tbe  same  In  tbe  event  ct 
war  wbldi  proximately  prevented  it  from 
perfonning  Itff  oontract— citing  tbe  follow- 
ing anthorities:  I>ucas  Co.  v.  Bayer  Oo^ 
(Sup.)  16S  N.  T.  Sopp.  82;  Smokeless  Fuel 
Co.  T.  Seaton,  105  Va.  170,  62  S.  B.  829;  MUU- 
ken  V.  Kapler,  4  App.  Div.  42,  88  N.  X. 
Supp.  788;  Lima  LocMnotlTe  Go.  v.  Nat.  Co., 
166  Fed.  77,  83  G.  C.  A.  603,  11  L.  R  A  (N. 
S.)  718;  Standard  Silk,  etc..  Co.  v.  Boessler 
Gb^  Go.  (P.  G.)  244  Fed.  250;  Bache  Go. 
V.  Ooppes,  etc.,  Co.,  86  Ind.  App.  861,  74  N. 
Bl  41,  111  Am.  St  Bep.  171;  GottreU  t. 
Smokeless  Fuel  Ga,  148  Fed.  694.  78  a  G. 
A.  366,  9  L.  B.  A  (N.  S.)  1187— and  that  to 
construe  the  contract  as  giving  tbe  absolute 
right  of  cancellation  In  the  event  of  war 
anywhere,  without  regard  to  its  effect  upon 
the  ability  of  the  seller  to  comply  with  the 
terms  of  the  contract,  wonld  be  both  un* 
usual  and  unreasonable. 

The  argument  to  the  contrary  is  tiiat  the 
parties  have,  by  the  language  need,  created 
an  abstdute  option  to  cancel  the  contract 
upon  the  happening  of  certain  specified  con- 
tingencies, one  of  them  being  "in  case  of 
war,"  and  that  the  parties  "meant  what 
they  said  and  said  what  they  meant"  when 
they  placed  this  absolute  option  In  the  con- 
tract; that  It  means  war — any  war,  any- 
where; that  in  using  the  language  plain  and 
unambiguous,  the  parties  have  exercised  the 
constitutional  freedom  of  the  contract,  and 
they  had  the  right  to  specify  the  event  of 
any  war  anywhere  as  a  signal  for  a  right 
to  cancel  on  tbe  part  of  the  seller.  The  fol- 
lowing authorities  are  dted  by  appellee  as 
bearing  upon  this  phase  of  the  question: 
Black  on  Besdssion  A  Cancellation,  {  617; 
Bam^  T.  Ddta  ft  Pine  Land  Oo..  I<i5  Miss. 


CssPBr  ethsr  oaMs  ass 


atm»  tsple  and  KBT-NUHSaR  la  all  Kir-Hnmbwsd  ZHgsrts  sad  XadsiMs 

Digiti2ed  by 


Google 


i86 


19  SOUTHERN  BXPOBTER 


820.  e2  Sonth.  SOS;  J.  I.  Case  ThreBblns 
Hach.  Co.  T.  IQclcl^.  72  Kaa  372,  83  Pac. 
970;  Hypse  Avery  MXg.  Co..  32  Tex.  GiT. 
Aps>.  409.  74  S.  W.  812;  Lyons  t.  Stlls,  97 
Tena.  S14.  37  8.  W.  280;  Thaddeus  Davids 
Co.  T.  Hoffinan  La  Roche  Co.,  97  Misc.  Rep. 
33,  160  N.  T.  Supp.  973;  HerrmanD  v.  Bower 
Chem.  Mfg.  Ga,  242  Fed.  69,  155  O.  C.  A. 
3;  Aldlne  Pceas  t.  Estes,  76  Hicb.  100,  42 
N.  W.  677;  Foster  t.  HenderaoD,  29  Or.  210. 
46  Pac.  899. 

While  the  argument  of  counsel  for  appel- 
lee most  strenuously  Insists  that  the  plain 
and  unambiguous  Iftnguage  of  the  absolute 
option  given  the  s^er  In  the  contract  here 
in  question  must  be  taken  for  Ita  full  value, 
and  Is  not  open  to  construction,  It  is  fur- 
ther urged  that,  If  open  to  construction  at 
all,  It  would  only  be  to  the  extent  of  ascer- 
taining from  the  terms  of  the  contract,  if 
sufficient  for  that  purpose,  what  war  was 
in  contemplatlcm  by  the  parties  at  the  time 
of  the  execution  of  the  contract.  It  is  fur- 
ther insisted  that  the  furthest  point  In  con- 
struction to  which  the  court  would  be  au- 
thorized to  go  would  be  that  the  parties  con- 
templated, by  the  language  used,  a  war  ei- 
ther In  this  country  or  In  Germany— the 
country  from  whtdi  the  products  were  to 
be  obtained. 

The  cancellation  clause  here  in  question 
contains  several  alternatives,  but,  omitting 
for  the  present  those  with  which  we  are  not 
here  concerned,  we  confine  ourselves  to  the 
following  clause  set  up  In  the  plea: 

"It  is  understood  that  in  case  of  war,  •  •  ♦ 
then  the  seller  has  permission  to  cancel  this 
contract.'* 

It  is  clear  from  the  provisions  of  the  en- 
tire contract  that  the  products  (potash,  ma- 
nure salts,  and  kainit),  the  subject  of  this 
sale,  were  to  be  imported  from  a  foreign 
counti7,  and,  further,  that  by  reference  to 
that  country  in  the  contract,  and  to  the 
foreign  mines  from  which  such  products 
were  to  be  obtained,  in  connection  with  the 
Judicial  notice  of  the  sdentiflc  facts  of  the 
location  of  the  mines  iwodudng  potBSh,  It 
can  very  reasonably  be  inferred  that  the 
products  were  to  be  obtained  fnnn  the  coun- 
try of  Germany.  The  contract  provides  tor 
a  difFerentlal  duty  or  charge  Imposed  the 
United  States  or  Gwman  government,  and  | 
that  the  forrigtt  analyses  furnished  by  the 
mines  producing  the  pota^  shall  be  binding. 
The  cancelation  dause  refers  to  rebellions, 
or  any  Interference  by  either  the  American 
or  foreign  government  Reference  is  also 
made  to  loss  from  wear  and  tear  of  bags 
during  the  voyage,  and  that  the  goods  are  to 
be  taken  by  the  buyer  "a-vessel.  when 
ready  to  discharge,  without  opense  to  s^- 
er  for  wharfage  or  covering  on  same." 

[1]  We  are  of  the  <^inlon  that  this  part 
of  the  cancellation  clause  here  in  question 
is  properly  construed  as  having  reference  to 
a  war  eUbar  in  this  country  or  In  GKmany, 


frmn  wtilcfa  latter  country  it  sufficiently  ap- 
pears the  products  were  to  be  obtained. 
Having  reached  this  conduslon,  therefore 
the  next  question  for  consideration  is  that 
urged  by  counsel  for  appellant  that  the  war, 
within  the  meaning  of  the  words  In  the  can- 
ceIlBtl(Hi  clause,  must  be  such  a  war  as  prox- 
imately prevented  the  seller  from  perform- 
ing the  terms  ot  the  contract 

We  have  very  carefully  examined,  the  au- 
thorities for  the  appellant,  above  dted.  but 
will  attempt  no  review  of  them  here.  It  Is 
to  be  noted,  however,  that  the  language  used 
In  the  contracts  there  under  conslderatloa 
was  very  different  from  that  In  the  Instant 
case.  In  those  cases  the  language  used  clear- 
ly Indicated  Qiat  the  contracts  were  made 
cdther  snbject  to  or  contingent  upon  strikes, 
accidents,  or  contingencies  b^ond  the  sell- 
er's control,  and  uecessarlly  required  con- 
struction to  ascertain  the  meaning.  The 
language  above  quoted  gives  the  seller  the 
absolute  option  to  cancel  the  contract  in 
case  of  war.  The  parties  were  capable  of 
making  their  own  contract  and  thereby 
creating  their  own  law  by  whidi  tbey  were 
to  be  governed.  Hie  anthorltlea  dted  by 
counsel  for  appellee  tend  very  stnmgly  to 
sustain  the  binding  force  and  effect  of  this 
(dause  as  an  absolute  option,  and  as  having 
precluded  Inquiry  as  to  its  effect  upon  the 
ability  of  the  seller  to  deliver  the  goods 
sold.  The  following  excerpt  trcm  Black  <hi 
Resdsslon  &  Cancellation,  |  SIT,  «]8o  sus- 
tains this  view: 

"When  a  right  to  rescind,  reserved  to  one  of 
the  parties  in  a  contract,  is  made  to  depend 
upon  the  happening  of  a  certain  event  Mr  coa- 
ttngeucy.  it  can  b«  exercised  only  in  the  caw 
l»;0Tided  for,  not  arbitrarily  nor  on  the  mere 
will  of  the  party,  nor  for  any  other  teasw  than 
tbat  specified  in  the  contract.  •  •  •  But  on 
the  other  hand,  if  the  particular  evMt  occurs, 
it  is  immaterial  how  little  relation  it  may  ap- 
pear to  have  to  the  substaDoe  of  the  contract, 
or  bow  unreasimaUe  it  may  Beem  to  be  to  make 
the  continued  existence  of  the  contract  depend 
upoip  it.  If  the  case  arises  in  which  the  ri^t 
to  rescind  was  reservedj  tliat  right  may  be  ex- 
ercised, the  parties  bavmg  so  cootractra." 

In  ^pse  T.  Avery  Mfg.  Ca,  supra,  tbe 
plaintiff  gave  a  written  order  to  defendant 
for  an  mglne,  agreeing  to  pay  llwrefor  some 
cuQi,  and  another  engine.  The  order  con- 
tained the  clause  giving  the  defendant  the 
I  right  to  cancel  it  at  any  time  before  the 
ahipmott  ot  the  enghw  wlthoiit  liaUllty  ftw 
damages.  The  order  was  accepted  by  the 
defendant  and  plaluUff  prepared  the  oi^ne 
ho  was  to  give  in  exdiange  ftv  ahlpmeat, 
but  the  defendant  refused  to  fill  the  order, 
^nke  idalntlff  had  gone  to  the  expense  of 
moving  the  mglne  to  the  shUipiiig  point 
and  waa  pr^ared  to  make  the  cash  payinent 
The  court  held  that  the  cancelation  daose 
was  not  against  public  policy,  bat  was  i 
stipolation  whldi  Ote  parties  ndglit  lawfully 
make;  that  It  was  plain  and  unmlstakaMe 
and  conld  not  be  disregarded,  and  theref<m 
the  defendant  waa  not  liable^  In  the  case  of 
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Barnv  ft  Hlncu  y.  Delta  &  Pine  Land  Ca, 
supra,  the  contract  for  tlie  sale  of  land  pro- 
Tided: 

"In  case  any  stockholder  of  the  party  oi  the 
firsti  part,  not  hsTine  already  consented  thereto, 
shall  briDK  suit  agunst  the  party  of  the  first 
par^  or  its  officers  or  directors,  to  prevent  the 
carrying  out  of  the  provisiras  of  this  contract, 
*  *  *  then  the  said  party  of  the  first  port, 
or  the  officers  or  direirtors,  may  declare  this  con- 
tract void." 

Before  the  consummation  of  ttie  contract 
a  stockholder  of  the  first  party  brought 
suit  and  enjoined  the  sale,  and  the  contract 
was  thereupon  dedared  to  be  void.  The  Su- 
preme Court  of  Mlaslaslppl  In  this  connec- 
tion said: 

"After  fillQET  his  bill  and  obtainins  service  of 

?>roces8  thereon,  this  stockholder  proceeded  no 
urther  with  the  prosecation  of  his  suit,  and 
there  was  some  evidence  introduced  tending  to 
show  that  it  has  idnce  been  dismissed  by  the 
court  for  want  of  prosecution.  The  failure  to 
prosecnte  this  suit  is  Immaterial.  The  right  of 
appellee  to  decline  to  execnte  the  contract  de- 
pended, not  upon  the  successful  prosecution  of 
such  a  suit,  but  only  upon  the  bringing  there- 
of; the  language  of  tliis  clanse  of  the  contract 
being,  'In  case  any  stockholder  •  •  «  ghall 
bring  suit,'  etc  The  merit  or  want  of  merit  of 
this  stockholder's  suit  ts  also  immaterial;  it 
being  tiie  dear  Intention  of  the  parties  that  ap- 
pellee should  not  be  required  to  execute  the 
contract  in  event  any  of  its  stockhcdderB  shoald 
be  dissatisSed  therewith,  provided  this  dissat- 
isfaction Was  manifested  m  a  particular  way. 
Appellee  was  within  its  rights,  tberefore,  in  de- 
clining to  carry  out  this  contract  aftn  it  had 
been  enjidned  by  one  of  its  stDcUudders  from  so 
doing." 

[2]  We  have  construed  the  portion  of  the 
clause  here  In  qneetlon  as  having  reference 
to  a  war  ^thw  in  Oenonny  or  in  the  United 
States,  and  we  are  urged  to  go  further  into 
the  cMutmction  and  hold  that  It  Is  meant 
that  the  war  mint  be  Bucib  as  to  pioilmate- : 
ly  preroit  the  fnlflllment  ot  Oie  contract 
This  we  are  unwilling  to  do.  We  must  gath- 
er the  intention  of  the  parties  from  the 
language  used,  and  we  do  not  think  that  snCh 
constructlfm  is  Justifiable  here.  Without  ttw 
protecting  clause,  the  seller  was  under  the 
duty  of  deUverlng  these  products,  and  any 
difficulties,  however  grea^  due  to  a  foreign 
war  would  be  no  excuse,  and  that  the  courts 
would  not  consider  the  hardshlpe,  expense, 
or  loss  to  the  seller  oa  account  thereot  As 
said  in  Cameron-Hawn  Bealty  Co.  t.  Al- 
bany. 207  N.  T.  877.  101  N.  E.  16S,  49  L.  B. 
A.  (N.  S.)  022: 

"II  what  is  agreed  to  be  done  la  posrible  and 
lawful,  the  obligation  of  performance  must  be 
met.  Difficulty  or  improbability  of  accomplish- 
tag  the  stipulated  aodertakine  will  not  avail  the 
obliges.  It  must  be  shown  that  the  thing  can- 
not by  any  means  be  efleeted.  Nothing  short  ai 
this  will  exeose  n(Hiperfonnance." 

See.  also.  Standard  SUk,  etc,  Oa  r.  Boees- 
ler  Chem.  Co.,  supra. 

The  effect  ctf  the  war  In  Germany  or  In 
tliis  country  upon  the  aUUty  of  the  seller 
to  comply  ^th  the  contract  here  in  question 
was,  of  course,  an  unknown  quantity,  as  well 
as  its  ^ect  ujfoa  the  transportation  of  goods, 
the  risk  Incurred,  the  price  of  goods,  and 


the  freight  rates;  alt  of  these  in  case  of  war 
are  left  in  a  state  of  uncertainty.  True,  it 
may  be  possible  that  the  seller  could  pro- 
cure the  goods  for  deliveries  under  his  con- 
tract,  hut  only  upon  payment  of  exorbitant 
and  ruinous  prices  and  freight  rates.  It  is 
also  truBb  on  the  other  hand,  he  may  have 
had  the  goods  la  sufficient  quantities  In 
stwe  to  comply  with  his  contract,  and  yet 
he  may  have  bad  nmnerons  other  contracts 
of  the  same  diaracter,  with  a  supply  insuffi- 
cient for  all,  and  be  pres^ited  with  the 
question  of  bis  rl|^t  to  prorate  the  amount 
on  hand — a  situation  presented  the  sellers 
in  Standard  Silk,  etc..  Qo.  t.  Boessler  Chem. 
Co.,  supra,  and  also  in  Docas  Co.  v.  Bayer, 
supra.  It  Is  therefore  not  merely  tlw  qne»> 
tlon  of  ability  to  obtain  the  goods,  but  also 
the  qnestl<n  of  the  great  risk,  in  the  bap- 
penlng  of  such  events,  both  as  to  prices  and 
freight  rates. 

If  the  argument  of  counsd  for  awellant 
should  be  acc^ted.  that  is,  the  war  must 
be  such  as  to  prozimatdy  prevent  the  de- 
livery of  goods,  It  will  be  dlfficnlt  to  lay 
down  the  line  or  prescribe  the  exact  bound- 
aries of  tlie  duties  of  the  sellar.  The  inquiry 
would  naturally  arise:  To  what  extent  will 
tt  be  said  that  the  defendant  must  show 
he  was  prevrated  by  war;  and,  if  he  is  not 
required  to  have  be«i  prevoited  abscdately, 
to  what  extent  must  he  go,  and  what  risks 
must  he  be  willing  to  run  In  order  to  be  re- 
lieved of  liability?  But  tbe  seUer,  In  our 
opinion.  In  the  instant  case  has  cloeed  the 
Inquiry  to  all  these  matters  by  the  insertion 
of  the  cancellation  clause.  We  think,  upon 
consideration,  that  the  cancellation  clause 
was  not  without  some  reason  and  business 
sagacity  for  Its  foundation,  and  that  it  was 
inserted  for  the  seller's  protection  and  with 
a  sense  of  business  prudence;  and  to  give 
it  the  construction  contended  for  by  appel- 
lant would  be  to  largely  destroy  its  effect, 
and  deprive  the  seller  of  the  protection  evi- 
dently Intended. 

Tbe  parties  were  sui  Juris,  and  there  is 
notfatog  In  the  provisions  of  the  contract 
against  morals  or  public  policy,  and.  as  said 
In  the  very  old  case  dted  in  brief  of  couna^ 
for  appellee: 

"The  ctmtracts  of  men  are  laws  prescribed  by 
themselves  to  govern  their  transactions  with 
each  oth«-,  wbidi,  as  long  as  they  interfere  not 
with  morality,  or  [with]  the  Interests  of  third 
persons,  are  condosiTe  obligation  on  tbe  im- 
mediate parties  to  them."  0111  v.  Knhn,  6  Serg, 
&  R.  (Pa.)  333. 

The  foregoing  dlscus^on  relates  to  the  as- 
signment of  demurrer  taking  the  point  that 
the  plea  failed  to  aver  the  existence  of  war 
was  the  pnnlmate  cause  of  defendant's  fall- 
nre  to  perform  the  contract  And  this.  In 
substance,  is  the  only  attatA  made  uprai  the 
plea  in  the  assignment  of  demurrw,  and  ar- 
gued by  aoanaA  for  appelhint,  except  the 
question  88  to  whether  or  not  the  cancella- 
tion was  shown  to  have  bem  had  within  a 
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reaaonable  time,  whldi  la  hereinafter  con- 
sidered. 

We  will  DOW  brleflj  consider  the  other 
ctaose  In  the  contract,  wblcb  appellant  In- 
sists sui^rts  Its  omtentlon.  Tne  argument 
Is  advanced  that  the  clause  In  the  contract, 
"then  ttie  seller  has  pennls^on  to  ^ther 
cancel  this  contract  or  such  inrt  thereof  as 
may  be  affected  therefor,"  dlacloeee  by  the 
use  of  the  words  "affected  thereby"  that  the 
state  of  war,  which  would  glTe  rise  to  the 
right  of  cancellation,  must  bare  be^  such 
a  war  as  would  prmdmate^  inerent  a  per- 
formance of  the  contract  by  the  seller. 
What  we  hare  herein  said  sufficiently  shows 
that  la  our  oi^nim  this  construction  Is  un- 
warranted. 

Tb&  question  of  price  was  also  a  matter 
of  very  material  consideration,  and  it  may 
be  seEioQsly  questioiwd  Uiat  the  words  "af- 
feeted  thereby"  bear  any  relation  to  the  at- 
tire contract,  but  ooily  to  aucfa  part  tliereof 
as  the  seller  might  dealre  to  canc^  How- 
ever this  may  be,  and  conceding  (without 
deciding),  for  the  purposes  of  this  dlscns- 
aion,  that  these  words  are  to  be  construed 
as  applicable  to  the  entire  contract,  yet  it 
would  not  result  that  the  seller  must  show 
that  he  was  by  such  war  proximately  pre- 
vented from  delivering  the  goods,  for  these 
words  may  be  very  reasonably  constraed  aa 
having  reference  to  any  material  effect  upon 
the  price  of  the  articles  contracted  to  be  de- 
livered. In  other  words,  the  words  "affect- 
ed thereby*'  may  very  reasonably  be  con- 
strued as  meaning  not  only  as  materially 
affecting  the  ability  of  the  seller  to  perform 
the  contract,  bat  also  as  materially  affecting 
the  price  of  the  articles  contracted  to  be 
sold.  This  latter  question  is  not  presented 
by  any  assignment  of  demurrer,  and  Is  not 
argued  by  counsel  for  appellant  in  their 
brief.  So  that,  therefore,  whether  or  not 
the  plea  Is  defective  for  falling  to  aver  that 
the  war,  set  up  as  a  cause  for  the  cancella- 
tion of  the  contract,  was  such  as  wonld  ma- 
terially affect  the  price  of  the  commodity 
agreed  to  be  sold  is  not  here  presented  -for 
consideration,  the  parties  confining  them- 
selves to  the  point  relating  solely  to  the 
question  of  delivery  or  performance  of  the 
contract  We  condnde  that  In  any  event 
this  language  cannot  be  reasonably  conclud- 
ed to  have  application  solely  to  the  question 
of  the  seller's  ability  to  perform  the  contract 
by  a  delivery  of  the  goods.  We  are  therefore 
of  the  o[dnlon  that  the  assignment  of  de- 
murrer first  htfeln  discussed  was  not  well 
tak«i,  and  was  properly  overruled.  In  these 
views  JusUces  MATFIELD,  SOMERVILLB, 
and  THOMAS  concur  with  the  writer,  while 
Chief  Justice  ANDERSON  and  Justice 
SAYBB  do  not  concur,  but  are  of  the  opin- 
ion that  the  plea  was  subject  to  the  asslgn- 
•nent  of  demurrer  Interposed  theretow 

The  other  question  presented  in  the  case 


relates  to  the  following  assignment  ct  de- 
murrer: 

"Because  the  plea  shows  that  the  defendant 
did  not  attempt  to  cancel  the  contract  until 
October  17di.  mm  than  2%  nontiiB  after  the 
outbreak  of  the  war,  no  facts  are  alleged  ex< 

plaining  the  delay,  and  no  avennent  ia  mada 
tbat  such  period  was  a  reasonable  time." 

[S,  4]  Where  the  rl^t  to  rescind  or  cancel 
a  contract  is  reserved  to  one  of  the  parties  by 
its  terms,  and  no  time  Is  specified,  the  right 
must  be  exercised  within  a  reasonable  time. 
Davidson  Hdw.  Co.  v.  Delker  Buggy  Co.,  170 
N.  0.  2»S,  86  S,  E.  958;  Paulson  v.  Weeks,  80 
Or.  468,  157  Pac.  S90;  Comer  v.  Franklin. 
169  Ala.  573,  53  South.  797  ;  2  Mechem  on 
Sales,  686.  What  is  a  reasonable  time  Is 
generally  a  question  for  the  Jury.  35  Cya 
100;  MUlsapp  T.  Woolf,  1  Ala.  App.  509,  56 
South.  22. 

The  effect  of  overruling  the  above  assign- 
meat  of  demurrer  to  the  plea  was  to  h<dd. 
aa  a  matter  of  law,  the  period  from  August 
1, 1914.  when  the  state  «f  war  arose,  to  Octo- 
ber 17, 1914,  when  the  amtract  was  canceled* 
was  a  reasonable  time  within  which  the  de- 
fendant had  tiie  right  to  enrdse  the  option 
to  cancel  the  contract.  This,  as  we  have  pre- 
vtonsly  stated.  Is  gmerally  a  question  for  the 
Jury,  unless  facts  are  averred  fr<Mn  which  the 
court  may  say  from  the  particular  or  special 
facts  the  time  Is  reasonable  or  unreasonable 
as  a  matter  of  law.  No  f&cts  or  drcnmstanc- 
es  snrroundlng  the  parties  in  this  case  are 
set.  forth  either  In  the  complaint  or  In  the 
plea,  which  would  add  anything  to  this  ques- 
tlOD.  For  aught  that  appears  in  the  plea, 
the  defendaAt  at  all  times,  from  the  very  day 
the  war  was  dedared  and  afterwards,  knew 
of  its  inability  to  procure  the  products  from 
abroad,  and  knew  of  its  inability  to  comirty 
with  Che  contract  on  that  account,  or  had 
determined  upon  tbe  course  It  would  pursue 
with  respect  to  the  option  of  canceUatim 
here  In  question.  Alttioogh  notice  of  cancel- 
lation was  glvoi  prior  to  the  date  delivery 
was  to  be  made,  3^  due  regard  to  the  ri^ts 
of  the  buyer  required  the  smdae  of  the  op- 
tion by  the  seller  within  a  reasoiuble  time 
&tber  the  happening  of  the  evoit  creating  the 
right  of  cancellation;  and  this  question,  as 
stated.  Is  generally  one  for  the  Jury's  ooo- 
sideratlon. 

[i]  The  plea  siting  up  tiie  time  dapeing 
from  the  declaration  of'  war  to  the  tboe  of 
the  cancellation  of  the  contract,  and  alleging 
no  reason  for  the  dtiay.  or  any  facts  indicat- 
ing tbat  the  cancdlatlon  was  had  within  a 
reasonable  time,  was  subject  to  the  above 
asslgnmoit  of  demurrer,  and  fior  tiie  wo' 
TtUng  there  of  the  Judgment  of  the  oourt 
below  will  be  reversed. 

In  the  foregtdng  vl^ws  as  to  tbe  third 
awdgnment  of  demurm,  noted  In  the  state* 
ment  fit  the  case,  an  the  Justices  partldpa^ 
Ing  in  the  censaltatUm  of  this  cause  concur, 
except  Justice  MATEIEU),  who  Is  of  tiw 
opinion  that  the  seller  had  until  the  time  for 
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the  dellrery  <ji  the  goods  within  which  to 
exercise  the  right  of  caoceUatlon,  and  that, 
therefore,  the  plea  was  not  sobject  to  the  de- 
murrer Int^posed.  He  Is  also  of  the  opinion 
that  if  there  was  any  peculiar  reason  why 
the  eeUer  should  have  exercised  this  optlcm 
at  an  earlier  date,  this  was  a  matter  to  he 
brought  forward  by  r^UcatiML  He  there- 
fore thlnics  the  caose  should  be  affirmedt  ud 
for  this  reason  only  dissents. 

It  results  from  the  majority  holding  that 
the  jndgmoit  must  be,  for  this  error,  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

ANDERSON.  C.  J.,  and  SAYRB,  SOMBR- 
YIISUE,  and  THO&fAS,  JJ.,  concur  In  result 
of  reversal.  SOMERYILLE  and  THOMAS, 
JJ.,  concur  In  opinion.  ANDERSON.  C.  J., 
and  UATFIELD  and  SAYRB.  JJ.,  In  part 
dissent  McOLELLAN,  J^  not  sltdiiff. 


STANDARD  OIL  GO.  t.  GITT  OV  BIB- 
MINOUAM.    (0  DlT.  782.) 

(Supreme  Court  of  Alabama.    Hay  80,  1918.) 

1.  SxPiAstvEB  4t=)2— GAsoLmKB,  BsifZnns, 
Naphthas— VAuniTT  or  Osdiitangb. 

An  ordinance  providing  for  the  inspection 
of  gaaolincs,  benzinei,  napnthaB,  and  requiring 
the  specific  gravity  thereof  at  80  degrees  Fahren- 
heit to  be  between  68  and  84,  1b  Toid  for  oooer- 
tainty,  and  becaitse  unreasonable  and  impoisi- 
ble  of  performance;  tlie  specific  gravity  of 
heaviest  aubstance  known  being  only  2!£^. 

2.  KxPt.0SIVBS«=s>3— OUnNAirCKS-OONBTBUO- 

noir. 

An  ordinance  that  "gaaoUnes,  beodnes,  and 
naphthas  ahall  have  a  specific  gmvit;  at  60 
degrees  Fabrenh^t  of  not  lees  than  58  or  more 
than  84,'*  being  dearly  expreawd  and  onan- 
biguone,  will  not  be  construed  as  if  tiw  word 
''spedlic''  was  mnitted,  and  the  words  "degrees 
Baume"  added  at  the  end,  or  as  though  there 
was  a  decimal  point  before  the  OS  ana  84,  al- 
though, being  unreasonable  and  incapable  of 
performance  as  It  stands,  it  would,  by  such  coo- 
atriKtion,  be  made  reasonable  and  capable  of 
enforcement 

&  MUNICIPAI.  OOKPOSATEOHS  «S>120  — OBDI- 
W  AM  CSS  —  CONSTBUCmoN— WOBDfl  OKXTIXD— 
OSAMUATICAX,  AND  TTPOOBAPHIOAL  JCBBOBS. 

In  construing  an  ordinance,  courts  may  sup* 
ply  words  by  construction,  or  substitute  one' 
for  another,  where  it  aniear*  that  a  typo- 
graphical or  grammatical  error  has  been  made, 
nnd  where,  construed  as  a  whole,  the  ordinance 
is  self-correctiug,  but  not  to  correct  legislative 
errors. 

4.  KxPLoaivKs  Poucn  Powx»— Usi  or 

tiAflOUNB— USaCUTION. 
A  city  has  no  power  to  absolutely  prohibit 
the  use  of  gasoline,  benzine,  and  naphtha,  but 
merely  to  regulate  and  control  the  aale^  ns^ 
-  and  disposition  tbereoT 

6.  MdH IdPAI.  OOBPOBATIOirS  «33l20  —  OSU- 

HANCES— OOHSTBUCTIOR— EXTRIHSIO  AID. 
Where  scientiflc  or  technical  words  or  terms 
are  used  in  an  ordinance,  extraneous  evidence 
is  proper  to  show  meaning  thereof,  but  not  to 
instruct  court  as  to  word  or  phrase  lawmakers 
should  have  used  to  make  the  law  reasonable. 

Appeal  from  Circuit  Court,  Jefferstm  Conn- 
ty;  John  H.  Miller.  Judge. 
Action  by  the  city  of  Binaln^iam  against 


the  Standard  OU  Company,  to  recover  Inspec- 
tion fees  for  the  Uu|)ectl<m  of  oUs,  etc  Judg- 
ment for  plaintiff,  and  deftaUtant  KSjfetilB. 
Reversed  and  renmnded. 

The  ordinance  Is  to  further  provide  for  the 
weighing  and  measuring  of  products  herein 
named,  and  for  the  cOleaUm  of  tai^fecttoa 
fees  for  such  weighing  and  measoring.  The 
first  section  refers  to  feed  either  for  stock  or 
poultry;  the  second,  to  vegetables  Mid  or 
offered  for  sale,  In  pockagies  less  than  ft 
barrel;  t3ie  Odrd,  of  breads  mannfftctnred 
from  wheat  floor;  the  fimrth,  to  hntter; 
the  fifth,  to  fhlae  scalest  wd^ts;  oitc;  the 
sixth,  to  hardware ;  tb»  seventh,  to  loose  linio 
In  barr^;  the  c4^th  snflldflntly  appfars 
from  the  opinion ;  the  ntntti,  to  mavty  bar- 
rels, casks,  or  taidra,  or  other  vess^  bavlag 
the  ctt7  Inapectw  stamp,  bHand,  or  label 
them;  the  tenth,  that  the  dtr  OtaXL  fornlsb 
all  iBstmments,  arosratnsea,  etc.  Sectbma 
11,  12,  and  IS  provided: 

(11)  It  Is  the  dnty  of  the  constgnee  of  pe- 
troleum, coal  or  mineral  oils  renlved  in  the  city 
of  Birmingham  to  notify  the  inspector  when 
aaid  oU  is  received  by  them  and  is  ready  tor  in- 
spection. The  city  inspector  or  his  assistant 
shall  Inspect,  teat,  mark,  brand,  stamp  or  label 
mineral  or  coal  oil  kept,  sold  or  offered  (or 
sale  in  said  city  for  illuminating  or  heating  pur- 
poses, and  it  upon  making  such  inas>ecti(m  or 
tests  he  finds  the  oil  to  aieet  the  requirements 
of  this  ordinance,  he  shall  mark  on  each  pach- 
as so  tested,  showing  it  passed  inspection  with 
his  offidai  slgnatuie  and  date  of  inspection.  But 
if  the  inspector  finds  any  oil  that  does  not  come 
up  to  the  standard  herein  required,  he  shall 
mark  the  same  condenuied  and  put  thereon  his 
official  signature  and  date  ol  inspecticai. 

(12)  The  iujqwGtor  or  his  assistant  are  au' 
tborixed  to  enter  any  place  of  business  during 
business  hours  and  procure  samples  of  oil  for  the 

Surpoee  of  testing  same,  or  may  detain  vehicles 
eUveriog  or  selling  <dl  for  this  purpose.  The 
oil  test  diall  be  made  with  a  Wisconsin  tester 
or  any  other  standard  thermometer,  and  the 
test  shall  be  made  according  to  approved  meth- 
ods. 

(18)  As  full  compensation  for  innwctlng  oil, 
said  inspector  sbafl  charge  and  collect  as  fol- 
lows: l<or  inspecting  quantities  Ims  than  two 
hundred  gallons,  l^i  cents  per  gallon ;  for  In- 
specting more  than  200  and  less  than  1,000  gal- 
lons, 1  cent  per  gallon;  for  inspecting  in 
guantltiea  of  1,000  gallons  or  more,  cent  per 
gallon.  It  shall  be  the  duty  of  said  inspector, 
as  soon  as  oil  shall  have  been  inspected  and 
marked  or  branded,  to  make  out  a  bill  and  col- 
lect for  said  iuspectiMi  the  chaives  hereinabove 
specified;  and  any  person  in  charge  of  oil  so 
inspected  and  marked  to  whom  the  bill  may  be 
presented,  who  refuses  to  pay  the  same,  shall  be 
guilty  of  a  violation  of  this  ordinance. 

This  ordinance  Is  not  a  mbsUtnte  fbr  pre- 
vtons  ordlnanoes  of  Inspection,  bat  Is  an  ad- 
dition thereto. 

Tillman,  Bradley  A  Morrow,  of  Birming- 
ham, and  Roy  M.  Sterne,  of  New  York  City, 
for  appellant  M.  M.  Ullman  and  W.  A. 
Jenkins,  both  ot  Birmingham,  tor  appellee^ 

SIAYFIELD,  J.  The  dty  of  Birmingham 
sued  appellant  oil  company  to  recover  the 
inspection  fees,  Cor  the  inspecting  of  oils, 
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gaaoUnes,  benzine^  naffbtba,  «t&  Tbe  pay- 
ment was  restated  on  the  gronnds  that  the 
ordinance  under  which  the  inspeotkm  was 
made  and  the  fees  were  fixed,  and  penaltlea 
were  provided  for  failure  to  comply  there- 
with, was  void  for  onoa-talnty ;  that  the 
ordinance  was  nnreasonahle^  and  that  a 
0(nQpUaacB  wlUi  some  tit  Its  pxorlaKtts  is 
Imponible;  and  that  for  these  reasons  the 
ordinance  ooghW  not  to  be  enforced,  even  as 
for  the  ocdlectloa  of  the  Inspection  tees. 
The  reporter  will  set  out  the  ordinance  In 
full,  BO  that  the  queetlixis  raised  and  de- 
eded may  be  better  understood.  That  part 
of  the  ordinance  most  urged  as  being  void  for ; 
uncertainty  is  put  ot  section  8  as  amended, 
and  it  reads  as  fbllows: 

"Gasolines,  benzinee  and  naphtlias  kept  tor 
Bale  Bhall  be  subjected  to  the  same  aup^Tislon 
and  control  as  is  provided  by  this  ordinance  for 
coal  or  mineral  oil  or  petroleum  or  prodacts 
mauutactumd  tbantnxa,  ftor  lllumlnatjiag  or 
beating  purposes,  except  that  the  inspectors  shall 
only  be  required  to  test  gasolines,  benzines  and 
naphthas  by  ascertaining  thtir  spet^c  gravity 
at  60  decrees  Fahrenhnt,  and  such  gasolines, 
bensinea  and  naphthas  shall  have  a  specific 
gnvity  at  60  degrees  Fahrenheit  of  not  lew  than 
o8  or  more  than  Si.** 

It  Is  not  denied  that  if  this  quoted  part 
of  the  Mdlnanoe  means  what  It  saya;  it  is 
ToSA  because  unreasonable  and  imposrtble 
of  parCormance.  It  is  insisted  by  the  city, 
however,  Out  it  does  not  say  what  it  means— 
that  it  means,  and  diould  be  constraed 
as  if  the  wMd  "vedflc^*  befwe  Oa  word 
"gravity"  were  omlttedi  and  the  phrase  "de- 
,erees  Baum^  were  added  at  the  end  oi  the 
'quoted  provislcHi.  In  other  words,  the  con- 
t«itl(m  of  the  cLt7  Is  that  tlie  part  quoted 
above  shoold  be  constraed  as  If  It  reads  as 
follows: 

"Gasolines,  benzines  and  naplithas  kept  for 
sale  shall  be  subjected  to  the  same  snperrlsion 
and  control  as  is  provided  by  this  ordinance 
for  coal  or  mineral  oil  or  petroleum  or  prod- 
ucts manufactured  therefrom  for  illuminating 
and  heating  purposes,  except  that  the  inspectors 
shall  only  be  required  to  test  gasolines,  ben- 
sinea  and  naphthas  by  ascertaining  thedr  gravity 
at  60  degrees  I^renheit,  and  sudi  gasolines, 
benzines  and  nai^thas  shall  hare  a  gravity  at 
60  degrees  Fahrenheit  of  not  less  toan  58  or 
more  uian  84  degreet  BMtm&." 

It  la  also  contraded  by  the  city  that  If  the 
word  "Banme"  be  inserted  or  added.  Just  aft- 
er the  word  "gravity,"  die  nnoertainty  would 
be  thereby  removed,  leaving  the  ordinance 
reasonable  and  capable  of  euforconent  Both 
parties  introduced  expert  witnesses  as  to  the 
meaning  of  the  various  wMds  and  phrases, 
"Bpedflc."  "gravity,"  "Banme^"  "wedfic  grav- 
is," "degrees  Baume,"  etc. 

[t]  It  Is  certain  tbat  unless  some  word  or 
words  are  omitted  from  the  quoted  provision, 
or  some  word  or  phrase  Is  added  thereto,  It 
Is  void  for  uncertainty,  or  Is  wholly  unrea- 
sonable and  incapable  of  performance.  Is 
this  court  authorized,  In  construing  this  pro- 
vision In  connection  with  the  whole  ordi- 
nance, and  with  the  context,  to  omit,  or  to 
add,  the  words  or  prases  neoessax7  to  renp 


der  the  ordinance  certain  and  definite  enough 
to  be  valid  and  enfwceable? 

[I]  It  Is  agreed,  if  the  oonrt  does  not  Judi- 
cially know,  that  there  is  no  gss,  liquid,  or 
solid,  thst  has  a  q^ecific  gravity  ctf  58,  mudi 
less  of  84.  TbB  upecifle  gravity  of  pliUinum, 
the  heaviest  substance  known,  is  only  22J6,  so 
the  expert  witnesses  and  standard  anOml- 
tles  on  the  tedinieal  subject  Inform  us.  So 
if  the  <H4inanoe  be  otmstrued  literally  as 
wrfttra,  ft  requires  the  oils,  or  the  products 
thereof,  mentioned,  to  be  more  than  twice  as 
heavy  as  the  heaviest  substance  known  to 
science.  Such  an  ordinance,  of  course,  Is  an- 
reasonabte,  and  IncapaUe  of  enforcement 
To  construe  it  as  the  dty  contaads  It  should 
be  construed  would  render  it  enforceable  and 
probably  reasonable.  We  know  of  no  rules 
or  canons  of  construction,  however,  whldi 
would  authorize  us  to  construe  the  language 
used  In  this  ordinance  to  mean  what  the  dty 
contends  it  means.  This  trouble  is  the  lan- 
guage used  In  the  ordinance,  standing  alon^ 
is  not  of  doubtfnl  meaning  or  Interpretatlw; 
nor  does  It  suggest  any  omlsedons  of  words 
or  phrases  to  make  It  complete  or  carry  out 
the  Intent  of  those  who  drafted  or  ordained 
It.  If  there  were  any  oils,  or  products  there- 
of mentioned  in  the  ordinance  which  would 
meet  the  specific  gravity  named,  the  fi- 
nance would  be  perfectly  valid,  certain  in 
meaning,  and  easy  of  enforcement.  But  the 
intK>f  shows  tbat  there  is  no  substance  known 
to  CMnmeroe  or  to  science  that  can  meet  the 
tests  required,  and  that  the  provision  Is 
therefore  wholly  unreaacaiable,  as  requiring 
the  in^Kssitde.  ^e  city  says  we  ought  to 
eonstrue  It  to  apply  ta  those  very  oils  or 
products  meoti<»ied  which  have  been  inu^tect- 
ed  by  it,  and  stored  or  sold  in  tlie  dty  by  tlu 
oil  oonipany.  !nie  infirmity  of  this  Insist- 
enoe  Is  twoMd:  First,  it  is  offned,  or  not 
disputed,  that  these  oils  did  not  have  the  cpe- 
dflc  gravity  apedfled  by  the  OTdinance;  sec- 
ond, that  tbe  language  used  in  the  onUnanci 
is  not  anseeptlble  of  any  zeaaraable  eonstmc- 
tlon  whldL  would  anthwlse  the  appUcstion  of 
the  ordinance  to  the  products  Inspected  and 
toe  wbUii  chargea  are  made  and  suit  to  en- 
force payment  Is  brought 

Common  or  popular  winds  are  to  be 
construed  In  their  popular  sense;  common- 
law  words  aoeordlng  to  their  comun-law 
meaning,  and  tedmlcai  words  according  to 
thdr  technical  meaning.  As  a  gmeral  rale, 
words  are  to  be  takoi  in  their  ordinary  or 
popular  soise,  nnlesa  It  Mainly  appears  thst 
they  were  used  In  a  dlffinent  senses  tfobile 
Dry  Docks  Ca  v.  dty  of  Mobile^  146  Ala.  19!i, 
40  South.  206.3I<.B.A,(N.  S.)  822,9  Ann. 
Cas.  1220. 

When  the  law  Is  plain  and  nnamtilgootts. 

whether  It  be  expressed  in  general  or  limited 
terms,  the  Legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and 
conseqnently  no  room  is  left  for  construction. 
TbM  court  Is  not  at  liberty  to  seardi  ftvprob- 
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able  or  iKHtslble  meaning.  Johnson  t.  State, 
141  Ala.  7,  ft7  SoDtb.  421,  100  Am.  St.  Rep. 
IT;  SUte  r.  BfcGongli.  118  Ala.  laO,  24  S<mtb. 
S95. 

The  ooDBtnictlon  of  statutes  or  ordinances 
Is  cnmct  tliat  glres  to  each  tiie  effect  which 
thB  makers  Intended.  The  Intrait  of  the  law- 
maker Is  the  law.  Courts  are  to  constrae 
and  Interpiet  the  meaning  and  then  declare 
the  latent  of  the  lawmaker,  which  la  the  law. 
It  the  meaning  of  the  word4  used  by  the  law- 
maker la  dear  and  certain,  then  there  Is  no 
room  or  occasloii  for  construction  or  Interpre- 
tation. It  is  (Hily  when  the  meaning  of  the 
language  and  Intukt  of  the  lawmaker  is  not 
obvious  or  certain  ttiat  courts  are  needed  or 
required  to  Interpret.  When  the  meaning  of 
the  language  used,  or  the  intent  of  the  law- 
maker rests  in  inference,  then  construction 
and  Interpretation  are  useful.  If  the  mean- 
ing or  intent  Is  obvious  and  clearly  express- 
ed, then  It  does  not  rest  In  inference.  The 
clearly  expressed  meaning  or  intent  must  and 
should  pcevall,  though  others  could  be  assign- 
ed. If  one  meaning  be  certainly  expressed, 
and  another  left  to  inference,  the  one  ex- 
pressed should  ^eralL  Blrmln^iam  v. 
Southern  Sxprees  Co..  164  Ala.  687, 51  South. 
168. 

The  meaning  and  intention  of  a  statute  or 
ordinance  must  be  gathered  by  the  courts 
from  the  law  Itsdf,  and  not  from  the  con- 
temporaneous declarations  of  the  IndiTidual 
lawmakers.  Banies  t.  Mayor  of  M<Mlei  19 
Ala.  707. 

A  literal  interpretation  will  not  be  adt^t- 
ed,  when  it  would  defeat  the  purposes  of  a 
statute,  if  any  other  reasonable  construction 
can  be  given  to  the  words.  Thompson  v. 
States  20  Ala.  54. 

No  principle  is  more  firmly  estatdished  or 
rests  on  more  secure  foundations  than  the 
rale  which  declares,  when  a  law  is  plain  and 
unambiguous,  whether  It  be  expressed  In  gen- 
eral or  limited  terms,  the  Legislature  shall 
be  Intended  to  mean  what  they  have  plainly 
e^ressed,  and  consequently  no  room  is  left 
for  ccmstmctlon.  BaiUett  ft  Waring  v.  Mor- 
rla,  9  Port  266. 

Where  a  statute  Is  plain  and  unamUgnoDS, 
Its  hlatwy  or  the  mlstdilef  intended  to  be 
ronedled  cannot  be  loodted  to  to  qualify  its 
plain  meaning  and  Import  K&lj  v.  Buifee^ 
132  Ala.  236,  31  South.  612. 

It  Is  Tery  tm^  as  is  argued  the  city, 
that  courts  win  give  ordinances  tn-  statutes 
that  intopretaticm  which  will  give  than  tt- 
fect,  if  the  language  used  Is  reasonably  sus- 
ceptlUe  of  such  ccmstrnctlon.  As  a  rule,  or^ 
dinancea  and  statutes  are  to  be  given  that 
constnictloQ  which  will  uphold  them  if  that 
construction  be  a  reasonable  one,  and  cuislst- 
ent  with  the  language  used.  In  a  recent 
case,  construing  an  ordinance  of  Birming- 
ham, it  was  saidi. 

"In  detenDlning  the  validity  of  ordinances,  a 
reastmable  construction  wiQ  be  given  them;  tbm 


judicial  inclhiati<ni  belnr  to  snrtsin,  rather  than 
overthrow,  them.  2  Di&ui'B  Manic  Corp.  (6tii 
Bd.)  I  616;  Otme  v.  ONiscan^a,  ISO  AU.  o20. 
48  South.  584.  'Ordinances  most,  by  fair  and 
natural  conetniction,  be  certain  to  a  common 
intent*  28  Cyc  p.  854.  'Common  intttif  is  de- 
fined as  'the  natural  sense  givea  to  words.'  1 
Bouv.  Iaw  Diet;  Black's  Law  Diet"  Slow- 
Sheffield  Co.  V.  Smith,  170  Ala.  260,  264,  67 
South.  29,  30. 

"Mimidpal  ordinances  are  amstrued  by  the 
same  rules  as  are  statntes.  Harbor  Master,  etc., 
V.  Soutberland,  47  Ala.  611 ;  28  Cyc.  pp.  388, 
389,  and  notes  thereon.  No  reason  appears  why 
ordiDftDces  and  by-laws  may  not  avail  of  the 
principles  whereby  reference  statutes  are  con- 
strued and  givm  effect,  provided,  of  course,  the 
municipality  has  the  power  to  ordain  as  under- 
talcen.''^  Id.,  176  AUl  266,  67  South.  30. 

"'The  fact  that  an  ordinance  covers  matters 
which  the  city  has  no  power  to  control  is  no 
reason  why  it  should  not  be  enforced  as  to  those 
which  it  may  control.*  City  Council,  etc.,  v. 
Shaddox,  188  Ala.  263,  266,  36  South.  369:  Ex 
parte  Oowart  92  Ala.  91,  9  South.  225  ;  Ket- 
teriQS  V.  Jacksonville,  50  lU.  39;  Ex  parte 
Byrd,  84  Ala.  17,  4  South.  387,  6  Am.  St^ep. 
328.  'An  ordinance,  like  a  statute,  may  be  valid 
in  some  ot  its  provisions  and  invalid  as  to  oth- 
ers.' "   Id.,  176  Ala.  267,  57  fiouth.  80,  31. 

"Whenever  a  question  arises  as  to  the  reason* 
ableness  vel  non  of  a  municipal  ordinance,  which 
relates  to  a  subject  within  the  corporate  juris- 
diction, it  will  always  be  presumed  to  be  rea* 
Bonable,  unless  the  contraty  appears  on  the  face 
of  the  law  itsdf,  or  is  estaolished  by  proper  evi- 
dence. Tan  Hook  v.  City  ot  Selma,  70  Ala.  361, 
45  Am.  Bep.  86."  Miller  v.  BirmhiBham,  161 
Ala.  471,  44  South.  888,  126  Am.  St  Rep.  31. 

There  was  Introduced  by  both  sides  a  great 
deal  of  expert  and  tedmlcal  evidence  as  to 
whether  or  not  the  ordinance  was  reasonable 
or  enfOrceshle.  It  would  serve  no  good  pur- 
pose to  review  it  at  length.  The  substance 
and  ooncluirion  ttf  it  all  Is  that,  unless  the 
ordnance  is  construed  as  if  the  word 
"Baume''  Is  read  into  it  or  decimal  ptrfnts 
are  read  Into  it  and  placed  before  the  num- 
bers 68  and  84,  so  as  to  make  them  read  68 
and  84  one-hondredths^  the  ordinance  is  un- 
reasonaUe  and  unenforceaUe.  If  either  of 
these  dianges  Is  made^  thk  ordinance  would 
then  be  reascHbable  and  enforceehle;  but,  if 
both  changes  were  made,  the  ordinance  would 
still  be  mireaaonable  and  incapaUe  of  enforce- 
ment The  ordinance  would  have  as  entirely 
differmt  meaning,  If  the  word  "Baume'*  were 
read  Into  it,  from  that  wbidi  it  would  have  if 
ttie  two  decimals  were  rend  into  it  as  indi- 
cated. .  Tbe  main  Inslstenoe  In  the  argument 
of  the  dty  is  rested  upon  the  theory  that  the 
word  **Baume,"  or  the  pihrase  "degrees 
Banme"  should  be  read  Into  the  ordinance, 
because,  as  shown  fay  expert  and  technical 
evidence,  the  provision  would  then  indicate 
the  usual  method  of  testing  gasirtines,  ben- 
zines, and  naphthas,  whidh  is  by  a  Baume 
hydrtmieter. 

[I]  It  may  be  true,  as  argued  1^  counsel, 
Uiat  those  who  wrote  and  ordained  the  or- 
dinance Intmded  that  the  teat  rtionld  be 
made  by  this  Inatromoit,  and  that  it  was  a 
mere  fidlure  or  omission  of  the  draftsman  to 
use  the  correct  word  or  phrase;  and  that  it 
the  wovd  or  phrase  be  Inserted  tuy  construe* 
titm  tbe  ordinance  Is  valid,  wfaezeaa  a  failure 
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to  Insert  the  s^e  Intrapretatloo  would 
strike  doim  tbe  ordinance.  Tlie  answer  to 
tblB  Is  that  the  court  does  not  know,  ana 
cannot  know,  the  Intent  of  the  draftsman  or 
those  who  ordained  It,  except  by  the  language 
used  In  the  partlcnlftr  text  and  context.  To 
the  expert  and  technical  mind,  It  may  aiq;>ear 
that  the  word  "Banme"  or  the  term  "degrees 
Baume"  Is  to  be  read  Into  the  ordinance;  tnit 
It  does  not  so  appear  to  the  Judicial  mind, 
that  must  construe  the  ordinance  In  the  lan- 
guage In  which  It  Is  written,  and  not  in  the 
technical  language  in  ^^ch  it  ought  to  have 
been  written.  Those  who  draft  and  enact  oi 
ordain  laws  most  chooae  the  language,  and 
the  courts  must  construe  tbe  language  choseu, 
and  not  some  other,  that  would  lead  to  an  m- 
tlrely  different  result  and  conclusion.  Courts 
may,  and  often  do,  supply  words  by  construc- 
tion, or  substitute  one  for  another;  but  only 
In  a  case  in  which  the  language  used  Bhows 
to  the  Judicial  mind  that  a  typographical  or 
grammatical  error  has  beea  made,  and  In 
which,  construing  tlie  instrument  as  a  whole. 
It  Is  self-correctiug.  Courts  cannot  by  con- 
struction supply  words  or  phrases,  or  strike 
out  words  or  phrases,  to  correct  legislatiTe 
errors.  The  language  used  in  the  ordinance 
before  us  is  not,  on  its  face,  ambiguous  or 
doubtful  of  meaning.  It  is  simpler  and  eas- 
ier of  comiwehenston  to  the  ordinary  Judicial 
mind,  as  It  Is  wrlttm,  than  it  would  be  If  the 
word  or  expression  "Baume"  or  degrees 
Baume"  should  be  added-  The  ordinary  Ju- 
dicial mind  Is  famllar  with  the  phrase  "spe- 
cific gravity,"  but  tmly  those  possessing  hlgh> 
ly  tuclmlcal  learning  or  knowledge  would 
know  what  the  ordinance  meant  If  corrected 
as  the  city  Insists  It  should  be,  by  construc- 
tion. The  meaning  of  the  ordinance.  Instead 
of  being  clarified  or  rendered  simpler  and 
easier  of  interpretatl<m  by  supplying  the  In- 
dicated word  or  words,  Is  thereby  rendered 
more  tedinlcal  and  more  difficult  of  Inter- 
pretation by  a  merely  Judicial  mind. 

Tbe  evidence  discloses  the  trouble  of  Inter- 
pretation, and  not  the  ordltiance  Itself. 
Without  the  expert  evidence  in  this  case,  no 
judicial  mind,  from  repeated  readings  of  the 
ordinance,  would  ever  have  suspected,  much 
less  dlscov^ed,  that  the  word  "Baume"  or 
the  phrase  "degrees  Baume"  should  be  read 
into  It,  as  the  city  now  Insists.  The  ordinary 
Judicial  mind  might  suspect  that  those  who 
drafted  the  ordinance  omitted  to  place  the 
decimal  point  In  fr<»it  of  the  numbers  58  and 
84 ;  but  never  that  the  word  "Baume"  or  the 
term  "degrees  Baume"  should  be  read  Into 
the  ordinance;  or  that  tlie  word  "specific" 
should  be  omitted,  and  "Baume"  added  in  lieu 
thereof. 

[4]  There  is  no  trouble  In  ascertaining  the 
meaning  of  the  ordinance  as  it  Is  worded;  the 
trouble  arises  from  the  fact  that  there  are  no 
oils  or  products  thereof  to  meet  the  require- 
ments of  the  ordinance.  To  enforce  the  ordi- 
nance is  to  prohibit  the  use,  sale,  or  dis- 
position ot  the  oUs  or  products  mentioned  in 


1  the  quoted  provision  of  the  ordinance.  Hie 
dty  has  no  power  or  authority  to  absolutely 
prohlUt  the  use  of  such  products  In  the  dty, 
but  possesses  the  power  merely  to  regulate 
and  control  the  use,  sale,  and  disposition,  etc.. 
thereof.  It  is  for  these  reasons  that  the  or- 
dinance Is  unreasonahle  and  void. 

[6]  If  the  ordinance  on  its  face  showed 
what  the  expert  evidence  shows,  then  there 
would  be  reason  and  occasion  to  apply  tbe 
rules  of  construction  Insisted  upon  by  the 
dty;  that  Is,  to  supply  the  words  necessary 
to  make  fbe  ordinance  reasonable  and  en- 
f<»rceable;  but  ve  cannot  resort  to  extraneous 
evidence  to  Inform  us  what  words  are  omit- 
ted. Or  what  words  should  be  Inserted,  and 
where.  The  ordinance  itself  must  afford  this 
Informatloit  "Where  sdentifie  or  tedmical 
words  or  terms  are  used  In  an  ordinance  or 
statute  extraneooi  evidaice .  is  proper  to 
show  tbe  mwinlng  thereof,  bat  not  to  iBstrvct 
the  court  as  to  what  particular  word  or 
phrase  the  lawmakers  should  have  need,  to 
make  the  law  reasonable.  The  Supreme 
Ooort  0t  the  United  States,  speaking  ttaroasSi 
Mr.  Justice  lAmar,  well  states  the  rules  of 
oonstmctlim  in  mdi  easea.   He  says: 

"The  object  of  <»nBtniction,  applied  to  a  eon- 
dtitution,  is  to  give  effect  to  the  inteot  of  its 
framers.  ♦  •  •  This  intent  is  to  be  found  in 
the  instrument  Itself ;  and,  when  the  toxt  of  a 

*  *  *  provlsloii  Is  not  amUknoaa,  dw  courts, 
in  giving  constniction  thereto,  are  not  at  lib- 
erty to  Bearch  for  its  meaning  beyond  the  instru- 
ment. To  get  at  the  thought  or  meaning  ex- 
pressed In  a  statute,  a  contract  or  a  constita* 
tion,  tbe  first  resor^  In  all  cares.  Is  to  the  natu- 
ral signiScatkm  of  the  words  m  the  order  at 
grammatical  arrangement  In  which  the  fnuners 
of  the  instrument  have  placed  them.  If  tb« 
words  ccmvey  a  definite  meaning  which  involves 
no  absurdity  nor  any  oontradictiDii  of  other 
parts  of  the  instrument,  th«i  that  meaning,  ap- 
parent on  the  (ace  of  the  instrument,  mast  be 
accepted,  and  neither  the  courts  nor  the  Legis- 
lature have  the  lifht  to  add  to  U  or  take  from 
it.  Bronson,  J.,  commenting  upon  the  danger 
of  departing  from  the  import  and  meaning  of 
the  language  used  to  express  the  intent,  and 
hunting  after  probable  meanings  not  dearly  em- 
braced in  that  language,  says:    *In  this  way 

*  *  *  the  Constitution  is  made  to  mean  one 
thing  by  one  man  and  something  else  by  anoth- 
er, until  in  the  end  it  Is  in  danger  of  being  ren- 
dered a  mere  dead  letter,  and  that,  too,  where 
the  language  is  so  plain  and  explicit  that  it  is 
impossible  to  make  it  mean  more  than  one 
thing,  unless  we  hwe  sight  of  the  instrument 
itself  and  roam  at  large  in  the  boundless  field  of 
speculation.'  Words  are  tbe  couunoa  signs  that 
mankind  make  use  of  to  declare  their  intenUoa 
to  one  another;  and,  when'the  words  of  a  man 
express  his  meaning  plainly,  distinctly,  and  p»- 
fectly.  we  have  no  occancu  to  have  reeonrse  to 
any  other  means  of  Interpretation."  Lake 
County  V.  Rollins,  130  U.  S:  662,  670,  671,  9 
Sup.  Ct  651,  662  (32  L.  Ed.  1060). 

The  expert  witnesses  show  that  the  troable 
fs  not  In  ascertaining  the  meaning  of  the  or- 
dinance as  it  is  written;  but  in  supplying 
or  omitting  words  or  phrases  so  as  to  make 
It  say  and  mean  what  it  ought  to  mean  In 
order  to  be  reasonable  and  enforc^ble.  As  U 
Is  written  It  Is  unreasonable  and  unenforce- 
able, unless  the  use  of  all  fhe  products  m^ 
Uoued  In  the  quoted  provision  la  exdodefL 
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Au  It  Tcada,  It  U  an  ordinance  of  problbltlon, 
and  not  cme  of  regulation  or  inspection. 
The  flrat  witness,  amonc  ottier  things,  tes- 
tified as  to  the  meaning  of  the  quoted  part  of 
the  ordinance  aa  follows: 

"Ab  that  reads  there,  'shall  have  a  specific 
eravitr  of  fifty-elicht  d^rees  Fahrenheit,  of  not 
less  than  Stty-Mgbt  nor  more  tiian  eighty-four,* 
it  woold  mean  that  it  would  liave  to  be  from  68 
to  84  times  aa  heavy  as  water.  That  is  what 
It  wonid  mean  as  It  reads  there ;  yes.  As  it  Is, 
it  could  not  possibly  be  complied  with.  There  is 
no  benzine,  gasoline,  or  naiMitha  that  can  possi- 
tdy  weigh       times  as  much  as  water." 

Another  witness  testified  that: 

**The  only  way  It  would  he  practical  to  en- 
fbrce  that  ordinance  as  a  commerrial  regnlatlon 
ts  to  assnme  be  means  degrees  Banme.  If  the 
language  is  taken  as  it  stands,  my  opinion  is 
that  it  would  not  be  practical  to  enforce  it  as  a 
eommerdal  regalatum:  tou  have  to  assome  he 
meana  Banme.  Ton  spell  that  word  B-a-a-m-e. 
To  the  man  who  did  not  know  anything  about 
the  Banme  system  of  grading  and  testing  and 
inspecting  who  reads  the  ordinance  it  would  be 
an  Impractical  ordiaanee." 

Another  witness  testified: 

**I  could  not  say  that  the  ordinance  as  written 
is  absurd :  it  is  not  intelligible,  not  accurately 
written.  It  la  not  acearateiy  writtoi.  I  make 
the  asBunptI<m  that  the  man  who  wrote  the 
ordinance,  whoever  was  responsible  for  it,  meant 
to  say  something  he  did  not  say,  and  what  he 
actually  says  in  the  ordinance  is  not  accurate; 

?m  have  to  infer  that  he  meant  to  say  Baume. 
ou  hare  got  to  infer:  First,  Uiat  he  knew 
what  be  was  talking  about;  and,  second,  that 
be  inadvertently  said  sometbing'  he  did  not  in- 
tend to  say.  It  is  inaccurate.  It  is  uninteUlgi- 
ble  as  it  is  written." 

It  is  tme  that  several  of  the  witnesses  tee- 
tifled  that  the  ordinance,  as  written,  Is  not 
certain;  is  not  clear;  that  it  was  inaccurate- 
ly written,  etc. ;  but,  when  the  whole  evi- 
dence Is  analyzed,  all  this  means  nothing 
more  than  the  ordinance  as  written  is  no- 
reasonable,  and  that  words  or  decimal  points 
must  be  supplied  to  make  it  reasonable  and 
enforceable.  The  witnesses  all  show,  how- 
ever, that  It  would  never  occur  to  an  ordinary 
man,  not  versed  In  this  particular  learning, 
to  supply  the  words  or  points  which  would 
make  the  ordinance  reasonable  and  enforce- 
able. One  witness  thus  puts  the  cose  made, 
as  to  how  the  ordinance  would  be  written 
if  reasonable  and  enforceable: 

"They  would  put  'B'  in  to  be  specified;'  to 
tell  what  is  meant  Instead  of  saying  58  spe- 
cific gravity  of  S8  Baume,  it  would  hare  been 
all  right  to  have  said  'eball  have  a  specific  grav- 
ity of  not  less  than  58,'  and  had  put  a  decimal 
before  it,  'nor  more  than  84,'  and  put  a  decimal 
before  that ;  that  would  be  all  t4|ht— might  not 
be  the  correct  specific  gravity.  You  could  read 
It  in  there  If  you  are  assuming  to  rend  tMngs 
in  not  expressed :  you  have  as  much  right  to 
read  something  else  in  it  as  to  read  'Baume.' 
If  you  have  got  to  read  tilings  In  there,  you  do 
not  know  exactly  what  is  meant  To  say  'spe- 
cific gravity*  at  GO  degrees  Fahrmheit  of  not 
less  than  54  nor  more  than  84,  or  whatever  it 
Is,  '58  or  more  than  84'  is  not  correct ;  it  is  not 
accurate." 

The  witness  here  stated  the  law,  as  well 
OB  the  facts,  when  he  said: 


"Yon  could  read  it  in  th^re  if  yon  are  assuming 
to  read  things  in  not  expressed;  you  have  aa 
much  right  to  read  something  else  in  it  as  to 
read  'Banme.'  If  you  have  got  to  read  thinga 
in  there,  yon  do  not  know  exactly  what  is 
meant" 

We  do  not  feel  at  liberty  to  read  Into  this 
ordinance  the  word  "Baume,"  or  the  deci- 
mal points  as  Indicated;  and,  tmless^one  or 
the  other  is  read  into  It,  It  la  OHiceded  that 
the  quoted  part  la  void. 

It  results  that  the  trial  court  erred  In  its 
mllng  holding  this  quoted' part  of  the  ordi- 
nance to  be  valid ;  and  the  jodgmoit  moat 
be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  SOMEBXU^ 
and  THOMAS,  JJ.,  ctmciir. 


DINEIN8  et  aL  V.  LATHAM.    (S  Dlv.  309.) 

(Supreme  Court  of  Alabama.    Feb.  14,  191S. 
Rehearing  Denied  April  25,  1918.) 

1.  ElVIDXnOE  «=>388(7)— FOBEOLOSTTBl)— Pbb- 

suMPWosfl— "Pbiv  rrr*'— "Privy.  " 
In  law  or  equity,  a  deed  to  the  purchaser 
at  a  foreclosure  sale  cmtaining  recitals  blow- 
ing full  com[diance  with  the  terms  of  a  mort- 
gage Is  prima  facie  evidence  of  the  facts  stated 
therdn,  snd  sufficient  to  estaUlah  the  fact  ot 
a  validity  of  foredosure  as  against  the  mortgagor 
and  his  privies  In  title  in  the  absence  of^ccm- 
trary  evidence ;  the  term  "privity"  or  "privie^* 
meanin|c  mutual  or  successive  relationship  to  the 
same  right  of  propertr:  for  ezam^e,  the  ex- 
ecutor ta  In  privity  with  the  testator,  the  heir 
with  the  ancestor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  I^rase^  First  and  Second  Series.  Privity ; 
Privy.]  . 

2.  Evidence  «s»91~Bubdbit  ot  PaooF, 

Where  the  d^endanf  ■  answer  seeks  no  af- 
firmative relief,  the  burden  remains  with  com- 
plainant to  prove  the  material  allegations  of  his 
bill,  although  the  right  to  reli^  is  grounded  on 
negative  averments,  unless  the  subject-matter 
thereof  lies  peculiarly  within  the  knowledge  of 
the  other  party. 

3.  Evidence  <^383(7)— Recital8  in  Deed  on 
fobeclobtjee. 

Rule  that  recitals  in  deed  on  foreclosure  are 
prima  fade  evidence  of  valid  foreclosure  obtains 
as  to  foreclosure  deed  made  by  the  mortgagee, 
his  attorney  in  fact,  or  an  auctioneer  assuming 
to  execute  the  power  of  sale. 

4.  MOBTOAOIS  as>369(7)-^0UCL08UBE— EtI- 

Evidence  held  prima  fade  to  establish  valid 
foreclosure  of  mortgage, 

6.  MoaTOAQBS  ^86S(7)— BuBDER  or  Paoor. 

In  suit  to  set  aside  a  mortgage  foredosure 
sale  on  account  of  fraud,  complainant  has  the 
burden  to  establish  the  allegations  of  fraud. 

9.  MOBTOAOEB  «=>599(l)~Dl8AFPIKMANCB  OF 
OONTBACTS— MOBTOAQB  FORECLOSTJBE. 

In  a  valid  foreclosure  sale,  under  the  powers 
contained  in  a  mortgage,  there  is  no  field  for 
the  operation  of  the  doctrine  of  disaffirmance  by 
a  minor  affected  thereby,  and  redemption  must 
be  effected  within  the  period  provided  by  stat- 
ute. 

7.  mobtoacnbs  ^=3369@,  3).— pobeclosuee — 
Validitt. 

Mere  fact  that  amount  paid  at  foredosure 
sale  was  less  than,  or  disproportionste  to,  tbe 
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value  of  the  land,  or  that  the  landa  were  sna- 
eepdUe  to  diviaiw,  and  a  aale  of  part  of  them 
mikht  have  dlacharged  tha  mortnge,  doea  not 
entitle  the  mortcators  or  pwaona  in  privity  vith 
them  to  have  the  sale  set  aside. 

8.  MOBTOAOBS  «=>835-'FOBECLOaUBB. 

Rule  that,  aa  to  peraooi  not  soi  Joria,  tt  la 
«n«r  to  decree  a  sale  without  learning  whether 
the  interest  of  such  person  will  be  promoted  by 
a  sale  in  parcels,  does  not  apply  to  a  sale  by 
a  mortgagee  under  a  power  In  mortgage,  which 
power  may  be  exercised  according  to  ita  taring 
thoogb  faardahip  resulta. 

Appeal  from  Chancery  Court,  Lowodaa 
County;   O.  S.  Lewis,  Chancellor. 

Bill  by  RtidoliA  Dtnktns  and  others 
against  H,  S.  Latham.  From  the  decree  ren- 
dered, complainants  aipi>eal.  Affirmed. 

Itie  amendment  to  the  bill,  referred  to  In 

the  opinion.  Is  as  follows: 

AlO.  That  if  comi^ainanta  are  mistaken  in 
their  contentitms  hereinabove  set  oat  relative  to 
the  legal  operation  and  effect  of  that  particular 
paper  writing  referred  to  and  detfgnated  aa  "Ex- 
hibit A,"  whidi  purporta  to  have  been  executed 
on  January  1895,  reference  being  hereby  made 
to  the  same,  and  as  to  its  sufficiency  as  a  valid 
mortgage,  and  if  aame  is  held  to  be  a  valid  mort- 

Eage,  then  the  oomplaioants  allege  that  there 
as  never  been  a  due  foreclosure  of  said  mort- 
gage under  the  powers  therein  contained,  and 
there  has  never  bem  any  valid  exerdse  of  the 
power  of  aale  contained  in  said  mortgage,  and 
upon  the  death  of  said  SalUe  B,  Dinkiue  her 
equitable  right  to  redeem  the  lands  described 
in  said  "Exhibit  A"  from  said  mortgage  given 
by  her  and  the  said  S.  M.  IHnUna  to  aald  C. 
W.  Rudolph  passed  to  ocmplainanta  as  hdn  at 
law  ot  said  Sallie  Dinkuia,  and  that  the  eq- 
uity of  redemption  which  passed  to  complain- 
ants upon  the  death  of  thdr  said  mother,  Sallie 
B.  Diukins,  now  resides  in  complainants,  and 
complainants  ought  not  to  he  preauded  by  any 
of  the  paper  writiiigB  executed  snbseqaoit  to 
said  mortgage,  "Exhibit  A,"  or  in  any  other 
manner  shomd  they  be  prevented  and  predoded 
from  redeeming  said  premises  of  which  said 
H.  S.  Latham  haa  possessed  himself  in  the 
manner  as  herein  set  forth ;  that  said  complain- 
ants at  the  time  ot  said  aluged  foredoaure,  and 
an  exercise  of  the  power  of  sale  contained  in  said 
mortgage,  were  infants  of  tender  years,  and  the 
price  whidi  said  property  la  alleged  to  have 
been  sold  for  at  said  allied  sale  waa  greatly 
inadequate  and  greatly  disproportitmate  to  the 
markrt  value  of  said  i^operty ;  that  if  complain- 
ants are  mistaken  in  all  of  their  contentions 
hereinabove  aet  forth  illative  to  the  legal  opera- 
tion and  effect  ot  said  paper  writing  purporting 
to  be  said  mtwtgage,  beulnff  dato  Januan  6. 
1886,  and  in  their  cwtentiona  as  to  the  l^al  o^ 
eratitms  and  effect  of  the  transactionB  and  things 
purporting  to  ^  a  foredoaure  of  said  mortgage, 
and  purporting  to  be  a  valid  exerdse  w  the 
power  ox  sale  contained  therein,  which  is  here- 
inabove referred  to,  then  the  complainants  al- 
1^  that  on,  to  wit,  the  date  of  said  alleged 
foredoaure  of  said  mortgage,  said  S.  M.  Dinkins, 
hereinabove  referred  to,  was  hard  pressed  for 
money,  and  was  desirooa  of  obtaining  a  loan 
from  the  respondent,  and  S.  A.  Latham,  in  or- 
der  to  obtam  money  with  whidi  to  r«deem 
said  property  herein  menticaied  from  said  mort- 
gage, which  said  mortgage  waa  about  to  be 
jforeclosed,  and  said  respOTdent  and  S.  A.  La- 
tham were  desirous  of  making  said  loan  to 
said  Dinkins  in  an  amount  suffident  to  pay  off 
indebtedness  due  said  Rudolph,  whidi  waa  se- 
cured by  said  mortgage,  and  at  said  time  aaid 
Dinkins  did  not  have  the  mcmey  with  which  to 
pay  off  said  indebtedness;  that  aaid  alleged 
foredoaure  of  said  mortgage,  and  alleged  sale 


thereunder,  referred  to  In  paragraph  of  aaid 
bill  oC  com^lnt  beglBliing  irith  the  word 
"Foartli,"  and  the  written  instrument  executed 
aa  evidence  thereof  and  designated  aa  "Exhibit 
B,"  and  the  instrument  executed  and  referred 
to  in  paragrairfi  beginning  with  the  word  "Fiftli'' 
and  deaigned  and  marked  as  "Exhibit  C."  and 
the  writtM  instrument  referred  to  as  "BxhiUt 
D.**  and  the  ezeeatbm  of  aaid  paper  writing,  waa 
nothing  more  nor  leas  than  an  indirect  method 
of  maldng  a  loan  by  aaid  Latham  and  bis  broth- 
er B.  A.  Letbam  to  aaid  8.  M.  Dinkins,  and 
an  indirect  method  of  causing  this  property, 
herein  referred  to,  to  be  put  up  as  security  for 
said  loan:  that  contemporaneously  with  the  ex- 
ecution of  the  paper  writing  referred  to  as  "Ex- 
hibit <7'  there  was  executed  the  paper  writing 
referred  to  aa  "£«xhlbit  D,"  and  the  execution 
of  both  of  aald  papara  oonstituted  but  <»ie  trans- 
action, and  were  given  and  executed  as  security 
for  the  loan  made  on  that  date  to  the  aaid  Din- 
kins bysaid  Uitbams^  said  loan  being  in  the  sum 
oi  S2^6&.8S,  whidi  amount  waa  the  auiount 
needed  by  said  Dinkioa  to  pay  off  the  indebted- 
ness due  said  Ruddph  at  aaid  time;  that  said 
paper  writing  referred  to  aa  "Elxhibit  D"  por^ 
porta  to  Im  a  leaae  aale  contract  and  pnrporta 
to  be  given  for  the  lease  of  the  land  herein  re- 
ferred to,  but  which  was  in  truth  and  in  fact, 
tmether  with  the  paper  writing  referred  to  as 
"Exhibit  C"  really  intended  to  aeenre  the  debt 
then  due  re^vondent,  and  were  ao  accepted  by 
reiqtondent,  and  that  aamo  waa  intended  only  as 
a  mortgage,  and  that  by  said  instrument  referred 
to  as  "Exhibit  D"  the  comi^nanta  were  also 
giveo  the  right  upon  certam  ooatiiunncieB  to 
redeem  aaid  landa,  wfaldi  was  in  truth  and  fo 
fact  the  equity  <u  redemption,  and  that  said 
complainanta  nave  never  oeen  preduded  from 
exerciaing  said  rii^t  given  than  of  redeeming 
aald  landa,  and  such  equity  of  redemption  haa 
never  been  cut  <^  and  that  any  rignta  which 
were  given  aaid  Dinkins  unaer  and  by  virtue 
of  aforesaid  transacticHis  inured  to  the  benefit 
of  said  oomitlainants ;  and  oomptaiaaiita  allege 
that,  aa  a  part  of  aaid  transaction,  It  waa  un- 
derstood and  agreed  by  aaid  reapondent  and 
aaid  Latham  that  said  IMnkins  was  to  remain 
in  possessitm  of  said  landa,  and  was  not  to 
pay  any  rent  for  the  use  and  occupation  ^ 
same,  and  that  said  Dinkins  did  remain  in 
posseasion  of  same  until,  to  wit,  November  25. 
1004,  aa  hereinabove  stated  under  aaid  agree- 
ment ;  and  ccMoplainanta  allege  that  respondent 
has  repudiated  said  agreement  by  refusing  to 
ddiver  or  to  surrender  and  deliver  to  complain- 
ants the  deeds  whidi  they  agreed  to  execute  In 
said  "Exhibit  D,"  vpoa  the  offer  of  complain- 
anta to  pav  reaiNMident  the  proper  amount  doe 
him,  with  lawful  charges  thereon,  and  in  refus- 
ing to  treat  aaid  written  instruments  herein- 
above referred  to  as  a  mortgage,  notwithstand- 
ing there  waa  a  parol  underrtaoding  and  agree- 
ment by  and  between  the  respondent  and  aald 
Dinkins  which  waa  made  coatemporaneoosly 
with  and  a  part  of  the  fiMvgoing  tranaacti<m, 
that  said  transaction  and  the  written  instrument 
executed  in  pursuance  thereof  would  be  treated 
as  a  mortgage  to  secure  to  resp<Hidc9iC  and  hia 
brother  S.  A.  Latham  the  amount  loaned  said 
Dinkins,  and  said  H.  S.  Latham  is  endeavoring 
to  treat  said  transactiona,  together  with  the 
deed  referred  to  aa  "Exhibit  E,"  as  a  deed  to 
ham  In  fee  simple  of  the  fuH  tiUe  to  said  prop- 
erty, and  not  as  a  mortgage:  and  ctHupIainants 
allege  that  at  the  time  of  the  execution  of  the 
above-described  papers,  and  at  the  time  of  the 
filing  of  this  bill  of  complaint,  the  reasonable 
market  value  of  said  property  was,  to  wit,  $10,- 
000,  which  was  several  times  greater  than  the 
amount  loaned  aaid  Dinkina,  as  aforesaid,  and 
ttiat  respondent  knew  at  the  time  audi  transac- 
tions were  made  that  the  market  value  of  said 
property  was  aa  aforesaid,  and  that  aald  trana- 
acbon  grew  out  of  tlie  nc«otUtionB  of  a  loan 
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of  moner  to  mM  I>iiikfau  hf  Mid  H.  8.  ud  8. 

A.  Latham. 

Leader  &  Ewlng  and  Henry  Upson  Sima, 
all  of  Birmingham,  tM  aitpatlanta.  W.  A. 
Oonter,  at  Mfrntgnnery,  tax  npgtHJM. 

THOUAS,J.  Thttptorpanof tbabmiato 
bare  tlw  nuntgage  In  qneatton  dedared  void 
on  the  graondi  (1)  tbat  the  InuAmnd  did  not 
join  tAer^  In  mitai  manner  as  to  make  ef- 
fectoal  a  oratTeyanoe  of  tbe  wlftfa  real  prop- 
erty^  t&at  by  tbe  attempted  focedomre 
tbe  power  of  sale  contained  Oiereln  waa  nev- 
er executed  by  the  mort^gee ;  (8)  that  the 
Badolph  deed  waa  an  aaBtgnment  by  mort- 
gagee of  ber  Interest  in  the  land^  and  tbe 
agreement  of  appdlee  wiOi  tbe  htuband  of 
the  nH>rtgagor-wIf&  created  a  new  right  In 
her  minor  cbildren,  the  complainants— a  re- 
newal mortgage  ^ICh  has  not  bem  fbre- 
clcHied. 

The  comi^alnants  pray  tha^  If  any  oo»  ot 
the  above  aspects  of  tbe  bill  la  true,  all 
donds  be  removed  from  ttie  reverslotterif  In- 
toest;  and  sndi  Interest  fully  established  In 
them ;  bnt,  on  the  other  band,  if  tbe  mort- 
gage Is  valid  and  naforeclosed,  that  they  be 
permitted  to  exerdae  the  ri|^  of  redonp- 
^on. 

The  complainants  are  avored  to  be  tbe 
only  snrvirlog  children  of  Sallle  B.  Dlnklns, 
who  died  September  17, 1896,  and  S.  M.  Dln- 
felna,  who  whs  living  at  the  time  of  the  fil- 
ing of  the  bill;  it  la  farther  averred  that 
complainant  Rudolph  Dlnklns  became  21 
years  of  age  on  Uay  14,  1912,  and  that  Mai^ 
garet  Dlnklns  waa  over  the  age  of  18  years, 
and  under  the  age  of  21  years,  but  that  her 
disabilities  of  nonage  were  removed,  and 
she  was  given  the  right  to  sue  and  be  sued, 
by  a  decree  of  the  chancery  court  rendered 
March  24,  1913. 

The  mortgage  in  questicHi,  together  with 
the  note  securing  the  same,  bearing  date  Jan- 
uary 5.  1895.  signed  by  Sallle  B,  Dlnlclns  and 
her  husband,  S.  M.  Dlnklns,  and  payable  to 
C.  W.  Rudolph,  has  been  fuUy  considered  by 
this  court.  See  Dinkins  v.  Latham,  154  Ala. 
90,  45  South.  60;  Dinkins  v.  Latham,  168 
Ala.  668,  52  South.  1037.  The  chanceUor  did 
not  err  In  decreeing  that  It  was  a  conveyance 
by  Sallie  B.  Dlnklns  of  her  therein  described 
reel  prop^les.  Townley  v.  Corona  Coal  & 
Iron  Co.,  77  South.  1 ;  Bowles  v.  Lowery,  181 
Ala.  603,  62  South.  107;  Sloss-Shemeld  Co.  v. 
LoUar,  170  Ala.  239,  64  South.  272;  FUe, 
Porter  &  Co.  v.  Eennamer.  90  Ala.  470.  7 
South.  920 ;  Madden  v.  Floji,  69  Ala.  221 ; 
Hammond,  Adm'r,  v.  Thompson,  56  Ala.  589. 

In  the  caaie  of  Johnson  v.  Gott,  116  Ala. 
«48,  660,  22  South.  995,  Judge  BrickeU  quaU- 
fled  his  statement  of  the  effect  of  former  de- 
cisions of  this  court  touching  a  conveyance 
by  the  Umltatlon,  "when  there  Is  nothing  to 
the  deed  to  Indicate  an  intentioa  on  their 
part  to  become  grantors." 

To  qtpellan^'  Invltatloii  that  we  overrule 


m 

the  former  decisions  in  the  Dinkins-Latham 
Cases,  we  will  say  that  this  court  does  not 
see  fit  to  reopen  the  dlscnsslon  of  the  suffi- 
ciency of  the  executi<»i  of  this  mortgage  by 
the  wife,  deonlng  the  former  ruling  to  be 
consonant  with  the  setUed  law  of  this  jurls- 
dlctl<m. 

We  must  next  Inquire  whether  there  was  a 
valid  ftnadosare  of  this  mortgage,  and  con- 
sider, as  pertineat  to  this  inquiry,  the  bur- 
den of  proof  In  such  cases-  Mr.  Jones  (Mort- 
ga^,  6th  Ed.,  vol.  2,  H  18S0  et  seq*)  writes 
that: 

"When  tbe  validity  of  a  sale  under  a  power  is 
questionecl  on  the  ground  that  the  advertisement 
of  the  sale  was  not  made  in  pursuance  of  the 
deed,  tbe  better  oidnlon  is  that  in  an  action  at 
law  it  will  be  preisumed,  after  the  executinn  of 
a  deed  under  the  power  of  sale  to  the  purcboser, 
tiiat  all  the  terms  of  the  power  and  all  regaire- 
ments  as  to  notice  have  been  complied  with. 
Certainly,  In  an  action  ot  ejectment  by  the  pur- 
(diaser  against  tbe  grantor  or  other  iwrson  In 
possession,  no  evidence  aside  from  tbe  deed  to 
such  pnrcnaser  and  the  recitals  in  it  is  necessary 
to  bIiow  title  and  right  of  possesion  in  the 

Slalndff.  It  would  seem,  moreover,  that  the 
efendant  would  not  be  permitted  to  prove  that 
notice  sale  was  not  given  under  the  power, 
because  tbe  deed  would  confer  npcm  the  par- 
chaser  the  l^al  title  to  tbe  land.  •  •  •  On 
a  bill  to  set  aside  a  sale  on  the  ground  that  the 
notice  of  sale  was  defective,  and  was  pablisbed 
in  an  obscure  paper,  the  burden  of  proving  these 
defects  rests  with  the  ecxnplainant.  Tartt  v. 
Clayton,  100  lU.  579.  It  is  presumed  that  the 
terms  and  CMiditions  of  the  deed  of  trust  or 
mortgage  were  complied  with  and  notice  of  sale 
property  given;  tlmngh  this  presumption,  aris- 
ing from  the  deed  under  the  power  and  its  rec- 
ord, may  be  rebutted  in  equity  by  proof  to  the 
contrary."  Burke  v.  Adak.  28  W.  Va.  139. 

And  this  author  cites  two  cases  In  eqnltj, 
where  the  burden  of  proving  a  proper  fore- 
closure was  held  to  rest  upon. the  purchaser 
or  other  party  insisting  upon  the  validlty'ot 
the  sale.  Wood  v.  Lake,  62  Ala.  488;  Gib- 
son V.  Jones,  5  Leigh  (Va.)  870  ;  2  Jones  on 
Mortg.  (6th  Ed.)  ||  1830. 

Reference  to  Wood  v.  LAke,  supra,  shows 
an  action  in  the  nature  of  ^ectment,  where 
the  plaintiff  claimed  title  through  a  sale  and 
conveyance  by  a  trustee  named  In  a  trust 
deed,  which  recited  an  Indebtedness  and  pro- 
vided for  a  sale  on  de&ult.  The  trusteed 
deed  merely  recited  that — 
"after  giving  said  notice  In  accordance  with 
the  terms  of  said  deed  <^  trust  (said  debt  not 
having  been  paid  tfie  grantor  in  said  deed 
of  trust  at  tbe  maturity  thereof  nor  subsequent- 
ly, and  the  whole  amount  thereof  remaining  due, 
with  interest  thereon),  I  did,  on  the  2d  day  of 
May,  A.  D.  one  thousand  eight  hundred  and 
seventy,  within  the  l^al  hours  of  sale,  at 
Waynesboro,  Wayne  ooonty,  state  of  Hississlp- 
pi,  at  the  courthouse  door  In  said  town,  offer 
said  lands  at  public  outny  to  the  highest  bidder 
for  caab,"  etc. 

Judge  Stone  said: 

"The  record  ctmtains  no  evidence  ot  the  time, 
place,  and  terms  of  sale,  nor  of  the  giving  of 
the  required  notice,  unless  the  redtals  copied 
above  be  evidence  of  those  factsi  It  will  be 
obeerved  that  the  sale  was  made  by  Houston 
under  a  naked  power.  The  eeneral  rule  Is  that 
one  not  tbe  owner,  who  seus  anotber'a  lands, 
must  comply  substantially  wltb  all  the  direc- 
titma,  stipuMtions,  and  conditions  expressed  in 
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^  wnrar,  or  tin  titls  wm  not  pu*.  Sogdm 
OB  Pofiren.  212.  'If  notice  ia  rtQolnd  to  be 

gven,  the  esecntkHi  of  tbe  power  wUl  be  Yoid 
notice  be  not  given  accoTdinElT.'  ^e  redtali 
in  a  deed  or  morteace  are  Bald  to  operate  an 
eatoppd  acalnat  me  partiee  to  it.  Tli^  do 
not  and  cannot  eetop  etrancen,  for  strangcn 
have  nothing  to  do  wltb  tbe  draft,  •xecutttm,  or 
■oceptance  of  tb«D.  They  are  rea  Inter  aiioa 
acta,  and  are  rrldence  out  afcainst  the  partiee 
and  their  prtrlea.  *  •  •  Tkvn  mi  no  proof 
in  the  preamt  mm  Uiat  the  notioe  required  by 
tb»  mortnn  was  dven.  Whether  thli  ia  ffttal 
to  plaintiff^  niit.  or  irtiethor  thla  la  a  mere  In- 
formalitr  In  the  esecntion  of  the  power  in  tiie 
tqortgage  which  the  parties  to  it  may  waire,  and 
wliidi  atrangem  wilt  not  be  lieazd  to  object  to, 
we  need  not  dedde^  See  Foatar  t.  Oorae,  S  Ala. 
424."  Sandera  t.  AAew,  79  Ala.  43S. 

In  Boblnaon  r.  Cahalan,  01  Ala.  479,  8 
South.  41S,  where  the  action  was  in  the  na- 
tnie  of  ejectment,  the  Cbief  Justice  again 
considered  the  question,  as  Ccdlowa: 

The  bill  of  ezceptioDS  fiaile  to  ibow  that  the 
•ale  wae  advertleea,  whether  it  was  a  public 
or  piivate  sale,  by  whom  it  was  made,  or  tbe 
price  at  whidi  tbe  land  who  piin>haBPd.  And 
the  deed  nettktr  aoert  nor  reoiiea  either  of  these 
thingt.  [Italics  supplied.]  Tbe  record  Is  fatally 
defective  in  not  showinc  enoiuh  to  make  the 
alleged  sale  a  valid  foreclosure  of  ttie  mortgagt;. 
Wood  T.  Lake.  62  Ala.  489.  Possibly  this  proof 
oould  have  bemi  aupplied,  but  it  is  not  in  tbe 
reoml.  We  feel  constrained  to  bold  that,  as  a 
purchaser  at  a  foredosure  sale,  Cahalan  has 
failed  to  make  out  bis  case.'* 

Later,  In  a  bill  In  equity  by  a  mortgagor 
for  redemption,  where  the  Queetioii  of  pri- 
mary importance  was  what  weight  should 
be  given  the  recitals  of  a  forecloeure  deed, 
the  question  was  again  considered,  and  It 
was  there  held  that  the  proTisions  of  the 
mortgage  were  comj^led  with,  as  to  notice  of 
time  when,  place  wSiar^  and  tenoB  of  aala 
The  court  saiil: 

"Appdtee  contends,  and  we  wssame  that  was 

tbe  coDcLoslcm  of  the  learned  chanc^or  that, 
under  the  influence  of  Wood  t.  I^ake,  these  re- 
citals are,  as  to  tbe  mortgsgor,  res  inter  alios 
acta,  and  moat  not  be  given  any  conaideratiOD. 
There  are  some  ezpressi<mB  in  the  opinion  wliich 
seem  to  justify  the  cratention.  An  e»aminati<m 
of  the  case,  however,  will  show  that  no  importp 
ance  was  attached  to  these  statnnents  In  reach- 
ing a  deciuon.  •  •  •  We  must  presume  the 
recitals  are  prima  facia  true  against  tbe  mort- 
gagor, the  grantor  of  the  potcer  and  hU  priviet. 
[Italics  supplied.]  *  •  •  The  redtals  are 
only  prima  fade  evidence  as  to  the  existmee  of 
tiie  facts  stated,  but  are  not  conclusive."  Naugh- 
er  V.  Sparks.  110  Ala.  672,  6TO,  576,  18  South. 
45;  Rf^insMi  T.  Pierce,  118  Ala.  273,  297,  24 
South.  984.  46  Lh  R.  A.  66.  72  Am.  St  Rep. 
160;  Leech  T.  Karthauis  Ala.  S09,  S14,  37 
South.  606. 

And  In  Harton  v.  Uttie,  176  Ala.  267,  67 
South.  851,  where  the  bill  was  filed  to  en- 
force a  trust  against  land,  Mr.  Justice  Som- 
errille  said  of  the  presumption  of  fiweclo- 

Bure: ' 

"The  recitals  of  this  deed  are  full,  and  amply 
show,  prima  facie,  a  valid  foreclosure  of  the 
mortgage  by  the  transferee  and  owner  of  the 
debt  which  it  secured.  Nanpher  v.  Sparks,  110 
Ala.  572,  18  South.  45.  Moreover,  regularity 
and  validity  are  presumed  in  the  absence  of  evi- 1 
dence  to  the  cfwitrary.  Ward  v.  Ward,  108  Ala. 
278, 19  South.  354.*^  | 


(11  It  U  DOir  tlM  MtOcd  law  o(  Oris  statob 
wtaeOm  Inroked  In  a  suit  at  law  or  In  eo- 
all7i  Quit  a  deed  to  tbe  poidiaaw  at  a  fore- 
doenre  sale,  containing  redtals  showing  full 
oocnpllance  with  tbe  toma  preaeribed  by  the 
mortgage,  ia  prima  fade  erldence  of  tbe  fact* 
BtateA  thaiflln,  and  that  aoeh  redtala  nre 
•ofBcient  to  eatabUsfa  the  fact  of  foredo&are 
and  tbe  validity  of  die  aame,  as  against  the 
uoitmor  and  Ua  iHlvles  In  tltk^  In  tiie  ab- 
sonee  of  arldenoe  to  show  that  the  recitals 
are  QAtme.  NanilMr  t.  Sparfe%  anpni; 
Hughes  t.  tutn,  168  Ala.  868,  60  Soath.  899 ; 
Smith  T.  Stelnar.  172  Ala.  79,  6S  Sooth.  006 ; 
Clark  T.  Jobnaon.  105  Ala.  04S, 47  Sontb.  82; 
Jaduon  r.  IMhble.  ISO  Ala.  480;  47  Sontb. 
810.  The  twm  "iwItI^  or  "prlTlea,"  as  bers 
used,  means  mutual  or  oneceasiTe  relatloo- 
ship  to  the  same  right  of  ^operty ;  for  ex- 
ample, the  executor  Is  In  privity  with  the 
testator,  the  beb-  with  tba  auoestor,  the  as- 
slgnae  with  the  assignor,  the  donee  with  the 
donor,  and  tbe  lessee  with  the  leaaor.  He* 
Dmald  ft  Cb.  T.  Gregory.  41  Iowa,  S13,  616; 
Coke  Utt  241a,  242a;  Whlttlngham'a  Caoe. 
4  Ooka^a  Sep.  (pt  8)  42. 

Tbe  caae  Speakman  r.  Vest,  106  Ala. 
236,  61  South.  980,  U  not  to  the  contrary. 
The  question  there  considered  was  wbetlier 
ttie  personal  property  InTolTed  was  aelEell 
and  sold  without  complying  with  the  terms 
of  sale;  and  it  was  held  that  the  erldaice 
Introduced  without  objection  by  the  attor- 
ney In  fact  who  represented  the  mortgagee. 
In  fbredosing  the  mortgage,  tended  to  show 
that  notice  of  sale  was  glTen  as  required  by 
the  mortgage,  and  that  aa  to  the  fact  of  f ore- 
doBure  a  Jury  questlcm  was  presdted.  • 

[2]  A  reference  to  respondent's  answer  wffl 
show  that  no  afllrmatlTe  relief  is  sought 
thereby.  He  general  rule  obtaining  In  such 
cases  Is  that  the  burden  remains  with  the 
comfAaluant  to  prove  the  material  allegations 
of  his  bin.  Such  is  the  rule  eren  wfaoe  the 
right  to  rdlef  is  grounded  on  ne^tlve  aver- 
moits,  and  the  pleader  is  required  to  estab- 
lldi  tbe  truth  of  sodi  aTerments,  unless  tbe 
subject-matter  Uiereof  lies  peculiarly  within 
the  knowledge  of  the  ottier  party.  City  of 
Mobile  et  aL  T.  Oxapman,  79  South.  566; 
Robinson  t.  Griffin.  17S  Ala.  S72.  06  South. 
124;  Freeman  r.  Blount,  172  Ala.  665,  55 
South.  298. 

in  So  mudk  for  the  burden  of  proof  ot  the 
fact  of  foreclosure,  and  its  discharge  by  the 
mortgagee  or  his  privies  In  title,  and  as  to 
the  prima  fade  evldaice  of  tSie  validity  of 
the  forecIosnre'B  inhering  in  redtals  In  tbe 
deed  to  tbe  purchaser  at  a  ftvedosnre  sale. 
Tbe  foregoing  rule  of  evidence  obttins  as  to 
sudi  a  deed,  whether  made  by  the  mortgagee, 
by  his  attorney  in  fact,  or  by  an  auctioneer 
executing  or  purporting  to  execute  ttut  power 
of  sale  provided  In  the  mor^ge: 

The  last  material  amendment  of  the  bill, 
which  was  cMitalned  In  paragraidi  7  Oiereof 
(by  change  of  paragraph  AlO),  states  eom- 
plainants'  contentlMis  to  the  clEect  (1)  that 
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tbe  BncU^li  deed  to  X«tttm  was  but  ftn  aa* 

slgmnent  of  tta  mortgage  trim  BsUle  B.  Din- 
Una  to  a  W.  Bnddlsli,  and  of  Mia.  Bodiflpta's 
Interest  in  tbe  land,  wbeo  cooddered  with 
tbe  omcdrreiit  Mraanest  tut  aivdleea  and 
8.  M.  Dinktna,  and  waa  in  legal  eCBect  a  re- 
newal of  the  mortgage,  wbldi  has  not  beoi 
foredosed,  and  trom  It  complalnanta  are  ot- 
titled,  and  tbe;  seek,  to  redeem;  (2)  that  tbe 
transacttoni'ln  qmBtion^  and  tbe  papw  writ- 
ings encnted  In  pnrananee  thereof,  consti- 
tuted a  fraud  npni  congthilnantB,  ranainder- 
mesk,  as  to  tbelr  liderest  In  aald  lands,  by 
the  partlea  so  charged  with  this  frand.  The 
reporter  will  set  out  this  amendment. 

Waa  tibere  a  ralid  foredosore  ol  ttie  Bu- 
Aolpb  mortgage?  Mr.  Oe  liemos'  testimony 
tended  to  show  that  as  attorney  he  proceed- 
ed to  a  legolar  foreclosore  of  tbe  mcntgage 
under  tbe  power  of  sale  contained  tberdn, 
and  that  he  bad  his  antborlty  for  such  fore- 
dosnre  from  Mr,  S.  M.  Dinklns,  tbe  father 
of  complainants ;  that  be  did  not  remember 
seeing  the  mortgagee  at  the  sale,  bnt  that 
Mrs.  Badolpb  or  some  one  for  her  bid  In 
the  property  for  the  amount  of  tbe  mortgage 
debt  On  cross-examination  the  witness  stat- 
ed thaf  he  made  the  deed  immediately  after 
tbe  sale  to  the  purchaser,  when  what  had 
occurred  at  the  sale  was  of  recent  memory, 
and  that  to  his  best  recollection  be  correct- 
ly stated  tbe  facts  in  Ms  deed  to  tbe  pur- 
cbBser;  that  either  Mrs.  Rndolpb  waa  pres- 
ent, or  some  one  purporting  to  act  for  her, 
and  bid  In  the  lands,  and  that  he  according- 
ly made  the  deed  to  her  as  the  pnrdiaser  at 
the  foreclosure  sale. 

As  a  witness  for  complainants,  Mrs.  Bn- 
dolpb  testified  Ibat  she  had  never  spoken  to 
l>e  Lemos  about  foreclo^g  tbe  mortgage, 
bad  never  told  bbn  to  foredose  It,  and  "did 
not  know  wbo  authorized  bbn  to  foreclose 
tbiB  mortgage.**  It  Is  to  be  obaerveA  that 
this  Btatfflnent  does  not  amount  to  a  denial 
that  she  autborized  any  one  to  foreclose  tbe 
mortage  for  her  as  tbe  owner  thereof  and 
the  mortgagee  named  thoeln.  On  cross-ex- 
amination cOie  admitted  barins  bera  paid  the 
mon^  evidenced  by  the  mortgage,  that  this 
was  effectuated  by  Mr.  S.  H.  IHnklns,  her 
brother-in-law.  and  ttiat  she  executed  a  deed 
to  latbam  to  the  luids  purported  to  be  con- 
veyed by  the  De  Lemos  foredosure  deed  and 
her  IHnUns  mortgage^  Tbe  wltoesB'  Indis- 
tinct recoUecti<m  at  these  transactions,  which 
occurred  In  tbe  lattw  part  of  1900,  Is  il- 
lustrated by  her  testimony  that  she  went 
down  to  Mr.  Dlnklns'  office  In  Montgomery, 
signed  a  paper,  and  had  a  "very  slight  recol- 
lection of  that  paper,  w  of  the  transaction 
at  all";  that  she  did  not  know  whether  Din- 
klns or  some  one  else  paid  her  the  money 
evidenced  by  tbe  mortgage,  or  whether  it 
was  at  tbe  time  she  a^ed  tlie  deed  to  La- 
tham; did  not  know  whether  tbe  payment  to 
her  was  in  money  or  by  chedc ;  did  not  know 
that  the  calculation  made  by  some  <me  rep- 
resented the  amount  dae  bar-  oa  her  sister's 
7»SO.-3a 


mortgage,  and  that  she  dSd  not  make  the  cal- 
culation of  tbe  amount  due  ttaeracm,  her 
statement  condndlng  with  the  admission,  "I 
Just  totdc  what  was  given  me." 

HhB  deed  De  Lemos  as  anotioaeer  to 
Via.  0.  W.  BuddiA  contains  a  redtal  of  tbe 
existence  of  contract  provisions  in  the  mort- 
gage fbr  sale  on  defatttt,  givlnc  Ouir  teuv, 
and  of  the  fact  that  default  was  made  in  tbe 
payments  tberemi;  tbat  "De  Lemos  was  en- 
ployed  by  the  said  O.  W.  Badolpb  to  make 
said  sale";  that  the  foredosnre  sale  was 
made  according  to  the  contract  provisttms  of 
the  mortgage;  and  that— 
"at  said  Bste  tbe  said  O.  W.  Bodoli^,  being  th« 
purchaser  of  the  land  at  and  for  the  price  of 
two  tbousand  seven  hundred  and  eighty  ($2,780) 
dollars,  being  the  highest  and  best  bidder  there- 
for at  said  price  above  named,  now,  I,  Bea 
De  Lemos,  being  authorized  as  aforesaid  and 
by  virtne  of  and  in  execution  of  the  power  con- 
tained in  said  mortoage,  in  consideration  of  the 
Bitid  tmm  of  two  thousand  seven  hundred  and 
eighty  dollars,  the  amount  so  bid  and  to  me  iu 
hand  [paid]  by  the  said  C.  W.  Rudolph,  the 
receipt  whereof  ia  heretrv  acknowledged,  I  do 
hereby  grant,  t>aisain,  HeU,  and  convey  unto  tha 
said  C.  W.  Rodo&h.  her  nein  and  assisns.  tbe 
following  deseribra  property  embraced  In  said 
miMtgage,"  etc. 

There  Is  no  material  discrepancy  between 
De  Lemos's  testimony  and  the  recitals  con- 
tained In  his  deed  as  auctfbneer  to  Mrs.  Ru- 
dolph (other  tlian  In  the  recital,  "Whereas, 
Ben  De  Lemos  was  employed  by  the  said  C.  W. 
Rudolph  to  make  said  sale"),  and  his  testi- 
mony that  Mr.  S.  M.  Dinklns  requested  him 
to  advertise  and  be  auctioneer  at  a  foreclo- 
sure sale  under  the  mortgage  In  qnestlon, 
"and  sell  It  for  hlmV — meaning  the  lands 
embraced  tberetn.  The  witness  testifies, 
however,  tbat  to  the  best  of  bis  recoUectlMi 
he  correctly  stated  the  facts  in  the  deed 
that  be  made  as  auctioneer  to  Mrs.  Rndolpb. 

As  further  tending  to  show  that  Mrs.  Ru- 
dolph bad  authfH-lzed,  or  was  aware  of,  the 
foreclosure  of  the  mortgage  on  tbe  sister's 
lands,  on  January  26,  1901,  she  made  a  deed 
to  the  lands  to  the  Lathams.  In  which  the 
recited  consideration  was  $2,969.88,  togeth- 
er with  the  written  agreement  between  La- 
tham and  Dinklns  by  which  Latham  extended 
for  Dinklns  the  right  to  redeem  or  repur- 
chase said  lands  "from  the  mortgage  sale 
of  tbe  same  by  the  undersigned."  and  In 
which  the  lands  were  described  as  being 
known  as  the  "Dinklns  Place."  and  as  being 
subject  to  the  right  oi  redemption  by  tbe 
heirs  and  r^resentatlves  of  SaUie  B.  Din- 
klns as  extoided  by  said  i^reement.  Thus 
was  Mrs.  Rudolph's  foreclosure  of  her  sis- 
ter's mortgage  on  November  16, 1900,  redted 
In  beg  solemn  conveyance  to  tbe  Lathams, 
and  in  the  agreement  between  Latham  and  S. 
&£.  Dinklns,  to  which  she  ref»red  in  ber 
deed  to  the  Lathams. 

This  contract  between  the  Lathams  and 
Dinklns  redted  that  the  Lathams  had  bought 
the  lands  of  Mrs.  Rudolph  for  the  named 
omsideration;    that  said  snm  was  "the 
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amonut  required  OQ  this  date,  January  26, 
X901,  to  redeem  said  lands  under  a  tore- 
closnre  sale  by  the  said  C  W.  Rudolph  on 
November  15,  1800";  that  the  said  Lathams 
wonld  allow  "the  heirs  or  personal  repre- 
amtatlTes"  of  Sallle  B.  Dlnklns,  deceased, 
until  January  1. 1906,  "to  rede«n  said  land"; 
and  tliat  the  sale  was  made  subject  to  the 
ri^t  of  ledonptlon. 

[4]  Without  other  evidence,  a  prima  Aule 
case  of  fneclosore  of  the  mortgage  by  Mrs. 
Bndolph  is  shown,  together  with  the  fact 
that  she  was  the  purchaser  at  such  sale  (as 
under  the  conditions  named  In  the  mortg^ 
dw  was  permitted  to  becunc^,  and  the  far- 
ther fact  of  a  resale  of  the  lands  to  Qw  La* 
thams  subject  to  the  statutory  right  of  re- 
demptlon,  or  to  the  extension  thereof  as  per 
terms  of  agreement.  Tbis,  however,  is  not 
tibe  only  erldraice  of  ttM  nlid  fozedosnre  of 
her  mortgage  by  BCrs.  Rudolph  Oiat  la  j*ontaln- 
ed  In  the  record.  The  respondent,  H.  S.  La- 
tham, testified  that  when  the^  purchased  the 
lands  of  her,  she  told  them  that  she  fore- 
closed the  mortgage  In  order  to  get  her  mon- 
ey, and  that  she  "wanted  the  money  and  not 
the  land" ;  that  she  gave  witness  De  Lemos' 
auctioneer's  deed,  and  the  (Sallle  B.)  Dlnklns 
mortgage,  consenting  that  witness  might  car- 
ry said  Instruments  away  with  him.  This, 
presumably,  was  for  Latham's  Investigation 
and  the  preparation  of  a  proper  or  satisfac- 
tory onveyanoe  ot  the  lands  by  Mrs.  Bn- 
dolph  to  the  Lathams.  This  witness  further 
testified  that  BIrs.  Rudolph  stipulated  that 
the  deed  by  her  to  the  Lathams  should  be 
deposited  with  the  Farley  NaUooal  Bank  for 
deliTery  on  the  payment  (tf  the  pundiaae  price 
and  that  the  consummated  purdiase,  with 
dellTery  of  the  deed,  was  so  coaelnded 
throui^  said  bank.  Hr.  B.  A.  Tatham  corrob- 
orates this  statement  tliat  Mrs.  Rudolf 
said  to  them,  while  negoUatlng  the  sale  to 
them,  that  she  wanted  her  mon^  out  of  the 
land  and  did  not  want  the  land. 

[1}  Concerning  the  allegations  (rf  fraud, 
contained  In  the  bill  as  amoided.  It  Is  bardly 
necessary  to  "ob serve  tfbat  the  burden  of 
proof  rested  on  complainants  to  sostalni  the 
same,  and  this  burden  the  complainants  have 
not  discharged.  Bradstreet  t.  Neptune,  3 
Sumn.  eol.  Fed.  Cas.  No.  1793;  Windsor  v. 
McVel^,  93  U.  S.  274,  23  L.  Ed.  914;  Rey- 
nolds V.  Stockton,  140  U.  S.  254,  11  Sup.  Ct. 
773.  35  L.  Ed.  464. 

In  Floyd  T.  Bitter's  Adm'r,  B6  Ala.  356, 
touching  the  allegation  of  fraud  and  the 
proof  necessary  to  support  the  same,  the 
Chief  Justloe  observed: 

"It  is  not  enonirb  tbat  the  proofs  show  that 
the  plaintiff  is  entitled  to  relief — that  he  has  a 
just  and  meritorious  demand,  which  lies  within 
the  jurisdiction  of  the  court  to  enftffce;  they 
must  show  he  has  the  demand  preferred  in  the 
bill,  and  is  entitled  to  relief  on  the  ground  there- 
in stated."  Craige  v.  Craige,  41  N.  C.  191; 
Gilmer  v.  Wallace,  75  Ala.  220;  Webb  v.  Craw- 
ford, 77  Ala.  440k  442;  McDonald  v.  Walker, 


96  Ala.  172,  10  South.  225;  Bquitftble  Mortc 
Co.  V.  Flnley,  133  Ahu  57S.  31  South.  98S. 

After  a  careful  cMudd^atlcm  of  this  evi- 
dence, we  are  satisfied  there  was  a  lawful 
foredosnxB  under  the  powor  oi  sale  contain- 
ed in  ilie  mw^iage  given  by  Mrs.  SalUe  B. 
Dlnklns  and  husband  to  MrsL  O.  W.  Rudolph, 
and  that  fliereaftra-  the  rl&A  mt  oemptlan 
existing  in  S.  M.  Dlnkins  and  complainants 
was  not  exercised  within  the  period  of  Its 
duration. 

[fl]  la  a  valid  foredosure  sale  under  the 
powers  contained  In  a  mortgage,  there  is 
no  field  for  the  operation  the  doctrine  of 
dlsafflrmanoe  by  a  minor  afEMted  thereby, 
and  redemption  must  be  effected  within  the 
period  provided  by  statntfc  Bloan  t.  Proth- 
Ingham,  65  Ala.  698;  Waldrop  v.  Friedman, 
90  Ala.  1ST,  7  South.  RIO,  24  Am.  Bt  Rep 
776;  Snmnaerford  v.  HamnHmd,  18T  Ala. 
245,  05  South.  SSL  The  fbredosure  on  Vo- 
vember  16,  1900,  of  the  Rudolph  mortgage, 
being  a  valid  exercise  of  the  power  of  sale 
contained  In  the  Instmment  (that  right  being 
a  part  of  the  security,  Sloan  t.  Frothing- 
bam,  65  Ala.  693,  698).  SQ<3  no  redemption 
therefrom  having  been  effectuated,  It  Is  un- 
necessary that  we  proceed  to  a  dlscnssion  of 
the  time  within  which  a  minor,  after  attain- 
ing majority  or  after  the  removal  of  his 
disabilities  of  nonage,  may  assert  a  claim 
against  one  who  rests  his  title  to  lands  upon 
a  void  foreclosure  deed.  Mlewbum's  Heirs  v. 
Bass.  82  Ala.  622,  2  South.  520;  Alexander 
V.  HUl,  88  Ala.  487,  7  South.  283.  16  Am.  St 
Rep.  65;  Lovelace  v.  Hutchinson,  106  Ala- 
417,  424,  17  South.  623:  Dozler  v.  Farrior, 
187  Ala.  181,  65  South.  364. 

[7]  The  tact  that  the  amount  Ud  at  the 
fotVKlosure  sale — the  amount  due  on  the 
mortgage  to  that  date — was  less  than,  or 
disproportionate  to,  the  value  of  the  lands 
sold,  or  that  the  lands  were  susceptible  of 
division,  and  the  probability  that  if  the  same 
had  been  sold  In  parcels  such  sales  would 
have  yielded  the  amount  due  on  the  mort- 
gage before  the  sale  of  the  whole  plat,  can- 
not avail  complainants  In  the  relief  sought. 

■  [I]  Though  it  has  been  held,  touching  de- 
fendants in  chancery  who  are  n<^  sol  Joris 
and  whose  lauds  are  suac^tlble  of  dlvlslcHi, 
and  whose  title  will  be  affected  by  a  sale 
thereof,  that  it  is  error  to  decree  a  sale  with- 
out firat  ascertalniiw  wb^her  or  not  the  Ui- 
terest  of  sudi  poson  under  disability  will 
be  probably  promoted  by  a  sale  In  parcels 
(Homer  v.  Sdionfdd,  84  Ala.  8181  4  South. 
105;  Oladden  v.  Mortgage  OOn  80  Ala.  270: 
Bc^  T.  WiiUams,  72  Ala.  861;  Bdava  t. 
Lepretre,  21  Ala.  604,  66  Am.  Dec  266;  Tl(4- 
nor  r.  LesTsne^  Bz'r.  2  Ala.  14»;  Mills  v. 
Dennis,  8  JcdmsL  Oh.  [N.  T.]  887),  this  mle 
has  no  application  to  a  sale  by  a  ra<atga«ee 
in  the  exercise  of  rights  and  powers  con- 
tained In  the  mortgage.  Hie  power  ot  Mle, 
being  a  part  of  the  securit7,  may  be  amds- 
ed  by  tlM  nutftgagee  puisoant  t»  tiis  tenm 
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Uioui^  liardahip  remit  to  tbow  whoM  tlfle 
Is  subject  to  die  mortgagek 

Appellants'  counel  virtually  admit  the 
nonantUcaUUly  of  tbe  rale  dlKDssed  to  Oie 
Instant  facta.  Hie  decree  of  the  chanony 
court  to  like  effect,  dismlsafaig  cmnplalnanta* 
Mil,  Is  afflimed. 

Affinneda 

AMDDBSON.  a  and  MATFIBLD  and 
SOUDBTItJ/Et  JJ.,  concur. 


HAIiB  T.  TTSON.   (3  Dlv.  326.) 

(Supreme  Gonrt  <tf  Alahama.   Hsrcli  28,  1918. 
Beheatios  Denied  Mar  9. 191&) 

1.  Attobrxt  and  GuanT  ^»171— Ijdehs— 
"Rbtaikino  limr"— "Chaboino  IdBM." 

Ad  attorney  may  hare,  tot  his  lerrices,  a 
.retaioing  lien,  autboriaing  him  to  hold  papera 
or  moneys  comius  Into  bis  possession  profession- 
ally, and  a  charging  lien,  or  right  to  recover 
from  and  against  the  fond  recovered  hy  h^s  aid. 

[Sd.  Note.--For  other  definitionB,  aea  Words 
and  Fhraaes.  First  and  Second  Seriea,  CharBing 
I^ien ;  Fixat  Ser^  Betaining  lien.] 

2.  A-nOBNKT  AMD  GLXIHT  ^182(4)— liEBNS— 

Real  Estate. 
Under  Code  IWI,  f  8011,  providing  for  at- 
torneys' liens  for  oompmaation,  an  attorney  is 
not  entitled  to  have  a  lien  impressed  on  real 
estate  recovered  by  him  for  bia  client. 

3.  Statutes     ^226  —  Constbuction  — 
Stattttbs  Adopted  fboh  Othkb  States. 

Where  code  committee  and  onnmiariMier,  in 
adopting  Georgia  statute  giving  lieu  to  attorney 
on  personalty  or  realty,  omitted  reference  to 
realty,  the  construction  givm  the  Georgia  stat- 
nte  by  courts  of  that  state  cannot  be  followed. 

4.  Attobhet  aitd  Cubnt  «»171— Idins. 

The  attorney's  lien  for  services  is  fixed  by 
statute,  under  Code  1007,  |S  8006-3011. 

Auderara.  C.  J.,  and  Bayre  and  SomorvlUe, 
33.,  diasenting. 

Appeal  from  CXrctiit  Court,  MontgomeiT 
Ooon^;  Gaston  Qunter,  Jndee. 

BUI  In  equity  by  John  B.  Tyson  against 
W.       Hale.    Jndcnieat  for  lAalnttff,  and 

defoidant  appeals.  Beversed  and  rMDanded. 

Well.  Stakely  ft  Vardaman,  of  Mkxitgom- 
ery.  for  appellant  John  B.  Tyacm,  of  Mont* 
gomery,  for  appellee. 

THOMAS,  J.  The  purpose  of  the  bill  was 
to  establish  and  enforce  an  attorney's  Hen 
on  the  real  estate  of  the  client  the  fruit  of 
the  Utlgatlon. 

It  Is  averred  in  the  bill  that  during  the 
year  1910,  and  on  June  1st  thereof,  complain- 
ant, an  attorney,  practicing  hU  profession, 
was  employed  by  Mary  M.  Hale  as  adminis- 
tratrix of  the  Flgh  estate  to  collect  a  claim 
therefor,  and  that  he  obtained  a  Judgment 
aflalust  one  FitzpBtrl<^  causing  the  same  to 
be  registered  as  required  by  statute;  that 
during  1914  he  caused  executltm  to  issue  and 
be  levied  on  lands  owned  by  the  defsidant 
In  judgment;  that  at  a  sale  of  such  real  ea- 
teto  Mary  IL  Hale  became  the  purcbasw,  and 


a  aherllFs  deed  was  ez^pitod  to  her  In  July, 
1914.  It  la  fortW  ayored  Oat  daring  flie 
year  1917  (and  prior  to  Jane  of  that  yeai^ 
said  Hale  transferred  and  asedgned  in  wrib- 
Ing  said  Judgment  to  W,  D.  Hale,  and  «»• 
cuted  and  dellTered  to  defandant  a  deed  to 
the  property  acqnlied  as  aforesaid;  that  att- 
ar said  Hale  became  the  owner  of  the  jnos- 
moit,  defendant  "consulted  with  orator,  ob- 
tained legal  advice  ]of*tng  to  tbe  collectioo 
of  said  Judgment  and  the  sale  of  the  propo^ 
tj  aoquired  by  him  from  Mary  M.  Hale^" 
It  la  further  averred  that  comidalDant.  a^ 
attorney,  "prepared  the  deed  and  the  assign- 
ment wbbdi  ms  made  and  executed  by  Mary 
ML  Hale  to  the  defmdant,  and  after  the  de- 
fendant acquired  said  title  to  the  property  be 
consulted  with  OHnplainant,  and  obtained 
legal  advice  from  him,  well  knowing  that 
complainant  as  attorney  for  Mary  M.  Hale 
had  obtained  the  said  Judgment,  and  had 
rendered  other  professional  services  looking 
to  the  enforcement  <rf  said  Judgment,  and  well 
knowing  that  complainant  had  a  lien  upon 
said  Judgment  for  tbe  professional  services 
rendered  by  him  for  Mary  M.  Hale,  as  admin- 
istratrix of  the  estate  of  Mrs.  E.  M.  Flgh." 
The  bill  further  avera  that  In  M!ay,  1917,  a 
second  executltm  issued  on  this  Jndginent, 
and  resulted  in  a  sale  of  the  west  half  of 
the  northeast  quarter  of  section  two,  town- 
ship 21,  range  16,  whereat  W.  D.  Hale  be- 
came the  purchaser,  and  a  sheriffs  deed 
was  made  to  him  on  June  19,  1917. 

The  ^ayer  of  the  bill  Is  that  the  court 
ascertain  the  reasonable  value  of  complain- 
ant's services,  and  mter  a  decree  declaring 
"a  Ilea  In  hla  favor  upoo  the  property  above 
described";  and,  upon  default  In  the  pay- 
meat  of  the  amount  so  found  by  the  court  to 
be  due  the  compilalnant,  within  the  time  hy 
the  court  fl»d  fbr  Its  payment,  that  tbe 
court  decree  a  sale  of  the  lands  for  the  en- 
forcement of  tbe  lien.  The  j^ayer  was 
also  for  goieral  rdlef.  The  demurrer  of 
the  respondent  on  tiie  ground  that  there  la  no 
equity  In  the  bill  was  orerruled.  As  we  are 
examining  the  question  on  Its  merits,  the 
special  grounda  <^  donurrer  need  not  be  dis- 
cussed. 

It  may  be  observed  that  neither  the 
amounts  bid  at  the  respective  execution  sales, 
nor  the  amount  for  whldi  the  judgment  was 
transferred  and  assigned,  is  averred.  No 
chaise  of  fraud  on  the  part  of  the  client,  or 
<Mi  that  of  her  assignee  in  Judgment,  to  de- 
feat the  Hen,  If  any  complainant  has.  Is  aver- 
red. The  several  transactions  made  the  basis 
of  the  Instant  suit  took  place  with  the  knowl- 
edge or  consent  of  complainant. 

[1]  At  tbe  outset;  It  Is  necessary  that  we 
consider  the  nature  of  the  attorney's  lien  on 
the  clients  papers,  suit,  funds,  securities. 
or  Judgnmta,  and  the  fmlta  thereof  for 
professional  services  rendered  In  the  par- 
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ttcnlar  matter.  Soc^  Unu  have  been  declar- 
ed and  oiforced  as  of  two  daaaes,  tIi.  gaow* 
al,  promlasory,  or  retaining  Uena,  and  charg- 
ing Uena.  Weed  Sewing  MBrhliwt  Qo.  v.  Bou- 
teUe,  M  Tt.  670;  48  Am.  Bep.  821;  2  B.  a 
I  160,  p.  1063 :  Warfleld  r.  Campbell,  38 
Ala.  527,  62  Am.  Dec.  724.  The  retaining 
lien  attaches  to  papers,  boolu,  docunmta. 
secarltles,  or  moneys  that  come  Into  the  at- 
tomb's  possession,  professiopally  tx  In  the 
doe  coarse  of  his  professional  employment 
without  a  q;iedal  contract  as  to  It;  having 
the  possession,  the  attorn^  has  the  rl^^t  to 
retain  the  same  as  against  the  client,  his  aa- 
sigDmoits,  or  attachments,  until  the  attor* 
ney's  lien  for  legal  services  ia  paid,  niough 
this  retaining  lien  has  be»i  fa^d  not  to  ex- 
tend to  the  Judgment,  as  there  can  be  no 
possession  thereof  by  the  attorney,  It  has 
beat  decided  to  extuid  to  an  execution  or 
copy  thereot  in  the  attorney's  hands.  Stew- 
art T.  Flowers,  44  Bliss.  513,  7  Am.  Bep.  707. 
A  failure  to  properly  distlngnisli  betweoi  a 
retaining  and  a  charging  lien  has  led  to  con- 
fusion, and  this  may  ea^laln  tlie  conflict  In 
the  dedslons  on  this  subject  Weeks  on 
Attorneys  at  Law,  |  360;  2  B.  0.  L.  p.  1063. 
Of  the  charging  Um  of  attozneya  it  la  aald: 

"Irf  additim  to  the  retaining  lien  *  *  *  an 
attorney  has  what  is  generally  known  as  a  par- 
ticular, Bpecial,  or  charging  lien  on  the  judg- 
ment, decree  or  award  obtained  for  his  client, 
for  Us  nrvlces  rendered  In  procuring  it.  Such 
liMi,  as  rect^ised  by  the  common  law,  is  the 
right  ot  an  attorney  or  Bolidtor  to  recover  hia 
taxable  costs  from  a  fund  recovered  by  hia  aid, 
and  the  right  to  have  the  court  intorfete  to  pre- 
vent payment  by  the  judgment  dditor  to  the 
creditcv  In  fraud  of  his  right  to  the  same,  and 
also  to  prevent  or  set  aride  assignments  or  set- 
tlcmentB  marie  in  fraud  of  his  right"  "WhUe, 
AS  Stated,  the  attorney's  lien  as  enforced  at 
common  law  ia  generally  recf^ized,  it  ia  fre- 
quently the  subject  of  express  statutory  reicula- 
tion,  which  must,  of  course,  be  complied  with, 
and  the  scope  of  such  lien  has  been  greatly  en- 
larged by  statute  in  many  states :  and  in  some 
juiiBdictions  the  right  of  an  attorney  to  a  lien 
rests  entirely  on  statute^  and  there  ia  no  com- 
mon law  or  equitable  right  of  lien.  Id  othur 
states,  however,  there  are  no  statutes  relating 
to  attorneys'  liens,  and  the  right  thereto  is 
based  upon  the  common  law." 

Ur.  Weeks,  in  his  work  on  Attorneys  at 
Ivaw  (section  369),  collects  the  several  Eng- 
lish cases  in  which  the  attaching  lien  has 
been  enforced  on  the  fruits  of  the  judgm^t 
or  decree,  which  the  attorney's  service  has 
obtained.  We  have  examined  each  of  these 
cases,  with  the  result  that,  on  the  petition 
of  the  attorney,  his  Hen  was  enforced — out  of 
the  funds  of  a  lunatic's  estate  for  "his  bill 
of  costs  In  taking  out  a  comnilBsIon  lunacy" 
(Ex  parte  Price,  2  Ves.  Sr.  407;  Bamesley 
V.  Powell,  Ambler's  Rep.  102);  *'oat  of  a  duty 
decreed  to  an  administrator"  (Turwin  v.  Gib- 
son. 3  Atk.  720,  case  260);  "on  the  judgment 
for  his  costs"  (Mitchell  v.  Oldfleld,  4  Term 
Rep.  123) ;  **upon  the  debt  and  costs  recov- 
ered In  the  cause"  (Read  v.  Dupper,  «  Term 
Rep.  361;  Randle  v.  Puller,  6  Term  Rep. 
45^ ;  and  "upcm  the  paymoit  of  the  annuity 


to  which  the  exeootor  might  be  entitled" 
(Skinner  t.  Sweet.  3  Haddock's  Bep.  244). 

The  first  mm  we  find  on  the  qnestloa  by 
the  Snprone  Ciourt  of  the  United  States  is 
Wylla  ▼.  Coxe^  15  How.  415,  14  L.  Ed.  753. 
Mr.  Justice  UcLeaor  delivering  the  opinion  of 
the  court,  said : 

"Tht  eridence  prorcs  that  the  complainant 
was  to  recrive  a  contingent  fee  <tf  5  per  centam 
out  of  the  ftmd  awarded,  whether  money  or 
scrip.  This  bdng  die  contract  it  constitntMl  s 
lien  apon  the  fond,  wh«ther  it  should  be  motej 
or  scrip.  The  fond  was  looked  to  and  not  the 
perstmal  responsibiUtT  ot  tb»  owner  of  the 
daim.  A  bill  filed  nndw  tiu  act  woold  have 
authorised  an  injunction  for  the  amount  claimed 
by  complainant  Such  a  procedure  would  be 
within  the  act  But  under  the  oontract  the  lien 
on  the  fund  in  the  hands  at  the  administrator,  is 
a  snilklent  ground  for  an  equity  jnriadlctioB. 
The  payment  ot  the  fund  to  the  exeentrix  ia 
Mexico  would  place  it  probablj  beyond  the 
reach  of  the  complainant** 

The  annotations  of  the  Wylie  Case  (5 
Rose's  Notes  U.  S.  B«.  336)  show  that  the 
lien,  when  enforced,  was  against  the  "fond" 
procured  ot  recovered  tor  the  client  by  the 
attorney.  Wright  T.  Tebblts,  91  U.  S.  252, 
23  L.  Bd.  320;  Manning  r.  Sprague,  148 
Mass.  IS,  18  N.  B.  673,  1  Ll  R  A.  51«,  12  Am. 
St.  Bep.  608;  United  States  t.  Boyd  (a  C.) 
79  Fed.  858:  Stanton  v.  Embry,  93  U.  S.  548, 
23  L.  Ed.  983 ;  Andrews  v.  Morse,  12  Conn. 
444,  31  Am.  Dec.  752.  It  has  been  declared 
In  state  Jurisdictions  that  the  charging  lien 
of  an  attorney  does  not  extokd  to  the  real  es- 
tate to  which  the  client's  Hen  has  been  suc- 
cessfully prosecuted  In  equity,  nor  to  the 
client's  land  sought  to  be  subjected  to  an  un- 
founded claim  or  liability,  nor  to  real  prop- 
erty recovered  in  ejectm«it  HnmiAir^  r. 
Browning,  46  HI.  477.  95  Am.  Dec  446;  Mar- 
tin  V.  Harrington,  67  Miss.  206.  Mr.  Jones. 
In  his  tate  work  on  Uena  (m.4,  8d  Ed.,  | 
22^,  says: 

"An  attorney's  lien  for  hia  fee  upon  the  jods- 
ment  secovered  does  not  attadi  to  land  which  is 
sold  in  satisfaction  of  the  judg mait  and  pur- 
chased to'  the  dient**  Cowen  v,  Boone.  4S 
Towa,  350;  Keehn  v.  Keehn,  115  Iowa,  467, 
88  N.  W.  957;  Wishard  v.  Biddle,  64  Iowa. 
526,  21  N.  W.  16;  Stewart  v.  Flowers,  snpra. 

See,  also,  2  Kent's  Gomm.  64(^  641 ;  4  Cy& 
1014. 

Ruling  Case  Law  has  to  say,  of  the  charg- 
ing lien  of  the  attorney  upon  the  judgment, 
decree,  or  award,  for  compensation  for  serv- 
ices rendered  in  procuring  the  award  (vol- 
ume 2,  I  170.  pp.  1079, 1080),  that  it  ban  been 
recognized  from  an  early  period  and  now  ex- 
ists In  almost  every  jurisdiction  under  tbe 
commtm-Iaw  rule  or  by  virtue  of  statatei  It 
Is  declared  that  the  lien  of  the  attorney  upon 
his  client's  judgment  Is  an  interest  to  the 
same  extent  as  if  the  client  had  assigned  it 
to  him  as  collateral  security  for  his  fees  and 
disbursements,  and  that  he  also  has  an  in- 
terest In  the  legal  Incidents  which  attach 
thereto.  As  sui^rtlng  this  text  Is  cited  Bob- 
Boa  V.  Watson,  34  Me.  20,  66  Am.  Dec  632, 
to  the  ^ect  that  a  bond  given  under  the 
statute  for  the  release  of  a  Jadgment  d^tor 
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from  amst  la  a  substitute  for  tbe  coBtody 
<tf  the  debtor,  and  la  a  legal  Incident  attach- 
ed to  Om  JndgmCTt  and  execution,  and  that 
the  attorney's  Uen  attaches  to  sudi  bond. 
The  only  otbw  antbority  <m  which  the  text 
Is  based  was  that  ot  Lot^Cbourow  t.  Hlcka, 
24  Utah,  48,  66  Paa  602,  55  L.  B.  A.  874, 
where  tbe  holding  was  tbat  the  attorney's 
Uen  allowed  and  declared  by  the  Jndgment 
foreclosing  a  real  estate  mortgage  attached 
to  the  land  and  might  be  enforced  against  it 
after  it  had  been  bid  In  by  the  mortgagee  or 
his  assignee  with  notice,  fOr  an  amount  less 
than  tbat  due  on  tbe  mortgage  which  has 
been  credited  on  the  Judgmoit,  "especially 
when  tbe  sale  Is  brought  about  wlthont  pay- 
ment ta  tbe  fees,  throu^  the  connlTanee  or 
fraud  ot  the  pnidiaaer  or  those  acting  In 
his  bebalf."  Ib  eatfh  ot  tbese  cases,  tbe  fund 
or  moneyed  recovery  was  Impressed  with  the 
lien;  and  In  the  lattw  ease  there  was  con- 
nlTtnoe  or  fraud  of  the  purchaser  to  avoid 
paymmt  of  tbat  part  of  tbe  decree  awardtaiK 
tbe  attorney  bU  fees.  These  two  cases  are 
not  snffldoit  to  overturn  the  good  reason 
underlying  the  many  authorities  to  be  found 
protecting  the  client's  real  estate,  and  the 
purchaser  thereof,  from  tbe  operation  <MC  such 
<^rglng  liens  or  equitable  mratgages.  Jones 
on  Uens  (3d  Ed.)  |  229. 

In  this  state  we  bare  a  declared  statatory 
Uen  of  attorns  at  law.  Mubradng  the  two 
daases,  to  wit,  tbe  retaining  lien  and  the 
diarglDg  Uen.  Hie  statute  covers  the  whole 
subject,  and  renders  largely  unnecessary  the 
foregoing  discussion  of  authorities  in  the 
other  states  of  the  Union  and  in  England. 
Since,  however,  the  Alabama  statute  was 
.  taken  firom  tbe  Georgia  statute,  or  is  a  modi- 
flcatUm  tberecrf,  and  since  tbe  atete  of  Geor- 
gia taas  attonpted  a  codification  of  1^  com- 
mon law,  we  trust  that  the  historical  view 
of  tbe  saibSect  given  is  not  out  at  place. 

[2]  Our  statutory  liens  of  attorn^  at  law 
were  recently  discossed  in  Dmscm  v.  Ala- 
bama Fuel  ft  Iron  Company,  73  SovXb.  fi26. 
5S1.  It  was  tbere  said,  treating  of  the  perti- 
nent portion  of  the  statute  declaring  a  diarg- 
Ing  Uen  upm  suits  for  tbe  recovery  of 
sonal  property  and  upon  judgments  and  de- 
crees for  the  recovery  of  tbe  same,  tbat  the 
attwney  at  law  bas  a  Um  (1)  "fto-  servicu 
roidered,*'  (2)  upon  suits,  etc.,  for  the  "Uen 
or  claim  ot  tbe  attorney  for  bis  tem,"  and 
<3)  upon  aU  suits  for  the  recovery  ot  per- 
wmal  property,  etc.,  "f«r  Ou&t  fdes."  *Tbw 
clearly  does  ttie  statute  declare  Ow  extent  of 
such  Uou  under  otmtracts  fjf  employmoit 
eulwlstlng  between  attorney  and'  client  In 
tbe  absence  of  o(mtract  stUmlatioo,  tbe  rea- 
sonable value  ot  flie  services  rendered  will 
rcmtrol."  Code,  |  3011.  'f^ewing  tbe  v^ole 
statute,  we  may  say  tbat  tbe  stetntory  lloi 
ot  tbe  attorney  Is  not  Iffoader  than  its  terma 
Its  provUdims  in  sobstanee  are :  (1)  Tbat  tbe 
attoniey  at  law  shaU  have  a  Uen  on  aU  pa- 
pers and  moneys  of  bis  eUent,  in  bis  posass- 
tfton,  for  servloes  rendered  to  tbe  dient  Sn 


reference  thereto ;  (2)  a  Uen  upon  suits.  Judg- 
ments, and  decrees  for  numey,  with  tbe  same 
right  and  power  that  tbe  cUent  bad  or  may 
have  over  sadi  suits,  Judgments,  and  decrees 
to  enforce  soch  Uen,  for  tbe  amount  due  blm 
for  professlMial  servloes  rendered  in  tbat  be- 
Wf;  a  Uen  npw  (a)  all  suits  for  laie  re- 
cov^  ot  personal  pr^terty,  npon  (b)  aU 
Judgmsnts  or  decrees  for  tbe  recovei^  of  tbe 
same,  and  upon  (c)  the  personal  property  re- 
covered on  such  Judgments  or  decrees;  (4) 
tbat  this  Uen  may  be  enforced  as  other  liens 
on  personal  and  real  estate;  and  (S)  that  the 
personal  property  recovered  on  such  Judg- 
menta  or  decrees  shall  remain  subject  to  such 
Uen,  "unless  transferred  to  bona  fide  pur- 
chasers without  notice."  Thus  it  is  observed 
that  by  this  statute  no  charging  Uen  of  an 
attorney  Is  conferred,  and  no  provision  is 
made  for  Its  enforcement  on  the  real  estate 
of  the  client,  the  subject  of  legal  services,  or 
which  has  been  successfully  d^ended  or  re- 
covered as  tbe  result  of  pntfesslcmal  advice 
or  services  rendered  by  tbe  attorney. 

Our  stetute,  and  ite  relation  to  the  Geor- 
gia statute,  together  with  the  oon&truction  by 
tbe  Georgia  court  given  tbe  latter,  and  tbe 
modification  thereof  as  so  construed,  wUl  be 
further  discussed  later.  In  answer  to  tbe 
inquiry  whether  snCh  statutory  Uen  was  giv- 
en aa  lands  tbe  fruits  of  a  sale  under  execu- 
tion on  a  moneyed  Judgment  or  decree.  It 
Is  pertin«it  to  note  that  tbe  pubUc  policy  of 
this  state,  before  the  adoption  of  the  stat- 
ute, forbade  the  creation  and  enforcement  of 
attorneys'  liens  on  real  estate  of  the  client, 
the  £nbject  of,  acquired  by,  or  recovered  in, 
the  Utigatlon  in  which  the  professional  serv- 
ices were  rendered  by  the  attorney.  War- 
field  V.  Campbell,  38  Ala.  527,  82  Am.  Dec. 
724;  HInson  v.  Gamble,  65  Ala.  605;  Mc- 
WilUams  V.  Jenkins,  72  Ala.  480;  Mosely  v. 
Norman,  74  Ala.  422;  Kelly  v.  Horaely,  147 
Ala.  508,  511,  41  South.  002;  Fuller  v.  Clem- 
mons,  158  Ala.  340,  48  South.  101.  Where 
the  lien  was  declared,  It  was  held  to  exist 
and  to  be  enforceable  on  moneys  and  person- 
al VToperty  acquired  by  reason  of  the  Judg- 
ment or  decree  or  In  payment  thereof,  and 
was  expressly  limited  to  the  services  render- 
ed In  the  particular  action  or  proceeding  In 
which  the  Judgment  or  decree  was  obtained. 
Jacks<m  v.  Cloptoa,  66  Ala.  20;  Mosely  v. 
Monaan,  supra;  Fuller  v.  Glemmons,  supra. 

In  Kx  parte  Lehman,  I>urr  Company,  58 
Ala.  631,  634,  no  question  of  the  enforcement 
of  an  attorney's  Uen  for  professional  serv- 
ices on  lands  recovered  by  the  Utigatlon  or 
In  discharge  of  the  judgment  or  decree  was 
presented  for  consideration;  only  the  right 
of  set-off  of  Judgment  without  the  discharge 
of  tbe  attorney's  U^  thereon  was  decided, 
and  swA  right  was  d«ded  on  the  theory  Uiat 
tbe  attorney  Is  to  be  regarded  as  "an  as- 
signee of  the  Judgment  or  decree,  to  tbe  ex- 
tmt  of  bis  fees,  from  tbe  date  of  tbe  ren^- 
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tloa  of  the  Judgment  or  decree."  Warfleld  r. 
Campbell.  88  Ala.  027,  82  Am.  Dec:  724. 

In  a  caae  wbere,  by  bill  In  equity,  It  was 
songht  to  establish  an  attorney'!  Uoi  on  real 
estate  of  Ma  dlent,  for  profesdonal  aerr^ 
Ices  rendered  in  Its  recovelT  or  In  the  cs- 
tabU&hment  oC  ttlto  tbento,  OM  JuUfle 
Brlckell  said : 

"Whetiier  a  solicitor,  soccenfQllr  prosaenting 
a  suit  in  equity  to  eaUbUsh  the  title  of  his  dlent 
to  real  estate,  has  a  lien  on  the  estate  for  his 
fees,  was  decided  fn  Binsw  t.  Gamble,  6S  Ala. 
60R;  *  •  *  llomphrey  t.  Brownins.  46  111. 
476  [9fi  Am.  Dec  44^;  &iialley  Uark,  22 
Vt  598;  Cozzena  Whitney,  SR.  I.  79; 
Hanger  t.  Fowler,  20  Ark.  667.  It  ■eems  to 
ns  onwarranted  by  nrindpl*  to  extend  the  lien 
of  an  attorney  or  eollcitcar  to  lands  whidi  bare 
been  the  subject  of  auiL  There  would  be  much 
of  difficulty  aod  conCurion  resulting  from  It, 
embarrasBing  alloiatlon  it  is  th«  DoTky  of  the 
law  to  unfetter.'*  licGnlloaA  t.  Flonmoj,  68 
Ala.  188. 

See.  also,  <m  this  i^sa  of  the  sobjeet.  HEc- 
WllUams  r.  Jenkins,  supra;  Higley  t.  White, 
102  Ala.  0(M-609;  10  South.  141;  EeUy  t. 
Horsely,  supra. 

Nor  has  sudi  a  lien  been  beUl  to  attach 
to  lands  which  were  bou|^  to  be  subjected 
to  an  unfounded,  claim  or  liability,  and  the 
professional  services  were  rendered  In  the 
successful  resistance  of  sudi  claim  or  lia- 
bility. Hinson  T.  Gamble,  supra;  McWll- 
llams  T.  Jenkins,  supra;  Warfleld  t.  Oamp- 
bell,  supra:  Higley  v.  White,  supra;  Lee 
T.  Winston.  68  Ala.  402.  In  Lee  t.  Winston. 
68  Ala.  402,  the  insistence  was  that  an  at- 
torney's lien  be  declared  and  enforced  on  the 
lands  of  the  client  for  serrlcee  rendered  in 
filing  a  bill  In  equity  to  enjoin  attadiments 
by  the  husband's  creditors  against  the  wtf^s 
lands,  and  to  divest  title  out  of  the  husband. 
The  suit  resulted  In  a  decree  vesting  tbe  ti- 
tle to  the  lands  In  the  wife.  Judge  Stone 
made  a  distinction  between  the  attom^'s 
lien  on  a  Judgment  and  that  on  the  dlenfs 
land,  approving  the  argument  of  Chief  Jus- 
tice Breese  in  Humphrey  v.  Brownli^,  46 
III.  476.  85  Am.  Dec  446,  and  dtlng  Smalley 
V.  Clark,  supra;  Hanger  v.  Fowler,  suiwa; 
Cozzens  v.  Whitney,  supra.  In  that  case 
our  learned  Chief  Justice  propounds  (but 
does  not  answer)  the  Inquiry  here  Involved 
by  the  statement  that  that  "was  not  a  case 
of  Judgment  recovered,  payable  In  money, 
which,  when  collected,  may,  and  ordinarily 
does,  pass  through  the  hands  of  the  attor- 
ney. It  arose  out  of  a  defensive  proceeding, 
which  protected  [the  lands]  against  an  at- 
tempt to  diarge  them  with  a  debt."  The 
Lee-Winston  Case  has  been  cited  as  denying 
that  the  attorney's  lien  attadied  to  lands 
the  subject  or  the  proceeds  of  the  Htlgatl(m. 
McCullongh  V.  Floumoy,  69  Ala.  189;  Mo- 
WllUams  V.  Jenkins,  72  Ala.  480;  Higley  v. 
White,  102  Ala.  604,  15  South.  141. 

It  is  true  that  the  Rhode  Island  case 
(Cozzens  v.  Whitney,  supra),  cited  by  Judge 
Stone  as  denying  the  Hen,  was  a  proceeding 
to  remove  cloud  from  title,  yet  in  Hanger 


r.  Fowler,  Supra,  20  Ark.  670,  Uiere  was  a 
recovery  of  lands.  The  Justice  said: 

"To  hold  that  the  ■oUdtoi'a  Un  attadMd  to 
tiba  land  reeovered  by  the  heira  of  Cunningham 
would  be  Introductory  of  a  new  principle,  and 
an  eztensioQ  of  the  doctrine  of  the  ■olicitor'fl 
lien  beyond  an  adjudged  case,  and  would  in  ef- 
fect be  to  create  an  equluble  mortsage  which 
would  be  ezpowd  to  all  the  objectioni  that  have 
or  can  be  made  to  the  doctrine  of  equitable  mort- 
gages in  Gugland.  and  evoi  more  under  our 
regirtry  system,  without  having  the  same  plaui- 
Ue  grcnud  to  stand  upon,  whidi  is  the  presumed 
agraeoMat  to  execute  a  i«s$l  mortgage." 

To  the  same  effect  was  Small^  v.  Clark, 
supra,  22  Tt.  006;  Stewart  v.  Flowers,  44 
Miss.  51S,  620^  7  Am.  Bep.  707. 

In  the  Humj^irey  r.  Browning  Case  lands 
were  recovered  in  ctJectmeDt,  and  were 
aou^t  to  be  impressed  with  an  attorney's 
llMi  for  professicmal  aervioes  rendered  in  the 
recoTUT  suit;  and  the  Rog»^ih  and  Ameri- 
can authwitles  are  collected  to  the  ^ect 
that  an  attorney  has  no  lien  for  bis  oompoi- 
satlmk  upon  tlie  real  estate  reooveied  for  his 
dloit.  The  Cta.^  Justice  said: 

"It  may  be,  a  lawyer's  services  in  recovering 
a  tract  of  land  by  suit  are  as  meritorious  ai 
those  of  a  carpenter  or  mason  who  builds  a 
house,  but  the  latter  had  no  lien  until  it  was 
given  to  them  by  an  express  statute.  At  com- 
mon law,  lieoa  parricular  persona,  in  cer- 
tain cases,  were  recognised  and  enftwced,  but 
they  were  of  a  kind  that  attached  to  an  article 
In  the  actual  possessitHi  of  the  bailee.  If  be 
parted  with  the  possession,  the  li«,  in  general, 
wo  lost" 

In  Ee^  V.  Keebn,  116  Iowa,  467.  471, 
472,  88  N.  W.  967,  808,  a  suit  tot  dlTOtea 
and  alimony,  the  court  said : 

"In  their  argonent  they  [the  attorneys]  say 
they  obtained  a  lien  <m  the  twoperty  of  the  maia 
defendant,  and  that  he  and  his  codefendanta  are 
seeking  to  defraud  them  out  of  their  fees.  The 
exact  contention  is  tbst  they  had  an  attorney's 
lien  upon  the  land  referred  to  in  the  petiti<», 
which  could  not  be  defeated  by  a  ctKupromise 
and  settlement  between  the  parties.  Let  us  see, 
then,  if  they  had  such  a  lien.  In  Ward  v.  Sher- 
bondy,  06  Iowa,  481  [65  N.  W.  413],  and  Jen- 
nings V.  Bacon,  84  Iowa,  406  [51  N.  W.  151,  we 
expressly  held  that  our  statute  with  r^erence 
to  attom^'s  liens  stands  In  lieu  of  the  common- 
law  lien,  and  that  to  obtain  such  a  Hen  the 
statute  most  be  strictly  followed.  Even  at  com- 
mon law  an  attorney  liad  no  U«d  on  r«al  estate, 
although  land  was  the  subject-matter  of  litigm- 
tion.  McCuUough  v.  Floumoy,  60  Ala.  189; 
Hanger  v.  Fowler,  20  Ark.  667.  •  •  *  Ten- 
nessee stands  alone  in  opposition  to  this  well- 
nigh  univmal  rule;  Hunt  v.  McClanahan,  1 
Heisk.  [Tenn.l  603.  But  even  there  it  is  said 
that  the  attorney  has  no  lien  until  the  es- 
tate is  sold  and  the  sale  confirmed  for  his  cli- 
ent's benefit.  Perkins  v.  Perkins,  8  Hehdk. 
[T^nn.]  97.  Our  statute  makes  no  prtm^oD 
for  a  lien  m  real  estate  in  favor  of  the  attorney. 
See  Code,  S  32L  And  we  have  expressly  held 
that  an  attorney  has  no  lien  (m  real  estate  to 
which  he  has  perfected  title  for  his  dient.  Oo- 
tren  v.  Boone,  48  lowa,  8S0;  One  Go.  t.  West, 
50  Iowa,  16.'^ 

In  McWIUiams  v.  Jenkins,  72  Ala.  480.  the 
suit  was  in  equity  for  speciflc  performance 
of  contract,  whera  lands  were  "condemned 
for  satisfaction  of  complainant's  demand," 
and  complainant's  counsel  liad  filed  a  peti- 
tion asking  a  reference  for  the  a&certaln- 
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meat  and  r^rt  of  a  reaionaUe  fee  tor  tb^ 
aervioeB  rendered  In  said  cause,  and  prating 
tliat  audi  attoraor'a  fee  due  tbem  "be  de- 
clared a  lien  on  the  land  ordered  to  be  sold." 
Mr.  Joatloe  SOmerrlUe,  writing  to  that  de- 
dakm,  said  ttutt  the  Ueo  whldx  an  attorney 
at  law  has  for  his  stipulated  or  leaaonable 
Itaes  la  Itaitfted  to  the  Judgment  reoorered  in 
ttie  partlcalar  cause;  Oat  'It  does  not  ea- 
tend  to  the  lands,  or  other  like  property, 
whldL  la  the  8abJec^matJter  of  litigation  be- 
longliw  to  the  dient";  that  nbe  soUdtors 
of  the  appdlant  would  be  entitled  to  no  lien, 
extending  txiyond  the  amount  of  the  decree 
obtained  for  their  dlent  Their  rights  are 
gauged  by  and  nmsc  be  commeosarate  with 
his."  Thus  was  It  recognlnd  that  the  at 
tomey's  lien  is  on  the  amount  of  the  money- 
ed decree  obtained  for  the  dlmt,  and  on 
nothing  else. 

In  Hlgter  T.  WtMB,  loa  Ala.  6M,  009.  IS 
South.  141.  US,  axe  dted  the  flnegi^  Ala- 
bama dcdaions,  to  the  effect  that  an  attor- 
D^s  Uen  tor  strrloas  randmd  a  cUent  doea 
not  extwd  to  lands  the  subject  <Ht  a  suit  to 
estaUldk  title  thereto,  or  reeorared  or  sac- 
cessfally  defended  In  cjectroent,  or  otherwise 
succesafolly  defended  against  an  unjnst 
claim  or  an  nnwaxranted  attempt  to  subject 
them  to  sn  alleged  lien  or  UaUllty.  The 
Jnstlee  there  writing  obaerred  that  In  any 
ease  In  whtcb  imdi  Hen  attadiea  there  nmst 
be  a  moneyed  Judgment  or  decree  to  wbldi 
the  lien  attadies;  that; 

**If  a  judgment  or  decree  tor  mtney  •  •  • 
has  been  tendered  in  a  cause,  *  *  *  and  real 
estate  *  *  *  condemned  to  «<ue  for  itt  gat- 
iafaetton,  the  lien  may  be  dedared  *  *  *  on 
the  decree,  and  made  oMraMve  o»  pnoeeda 
of  the  «ale  (tf  Oe  lan^  to  the  Mimt  that  fht 
prooeeda  May  not  he  Uable  to  tuperior  tiaims. 
The  incidental  liability  of  the  land,  or  the  pro- 
ceeds of  its  sale,  for  the  satisfaction  of  the  de- 
cree. Is  no  Invasion  at  the  rule  we  bare  announc- 
ed ftfalnat  declaring  a  Vm  on  land  for  tiie  pay- 
ment ot  aoLidtor'a  fees  and  charges."  (Italics 
supplied.) 

To  a  full  understanding  of  the  HIgley 
Case,  It  may  be  said  that  It  originated  In  a 
bill  in  equity  by  a  purchaser  for  the  apedflc 
performance  of  a  contract.  In  which  It  was 
aTerred  that  Hlgley  had  a  ll«i  on  real  es- 
tate whldi  could  be  enforced  only  in  a 
court  of  equity.  90  Ala.  103,  7  South.  440. 
The  decree  was  In  favor  ot  the  cmnplalnant, 
orderh^  a  reference  to  ascertain  the  amount 
for  whldi  Hlgley  should  have  a  lien,  and 
decredttg  that  sndi  demand  should  be  a 
diarge  m  Uen  on  flie  land  in  question ;  and 
further  decreeing  that,  up(Hi  deftiult  In  the 
payment  of  the  sum  so  ascertained  to  be  due 
Hlgley,  a  sale  of  the  land  should  be  had  to 
satisfy  the  Uen.  At  the  sale  whldi  was 
made  on  September  28. 1801,  under  the  tonus 
of  tbB  decree,  c(»nplttlnant  became  the  put^ 
diaser,  Mdding  a  less  sum  than  the  amount 
of  his  JudgmeoL  He  tendered  In  cash  the 
nmoont  of  the  oosts,  together:  with  his  re- 
ceipt fbr  the  balance  of  I  he  decree,  whidi 
tender  was  not  acc^ted  by  Oie  derk  In  dls- 


diarge  of  his  bid.  Thereafter  ((m  OcttAer 
21st,  and  before  ponflrmatloiO  the  attorneys 
representing  cunplaloant  filed  a  petition  In 
said  cause,  setting  out  the  services  rendered 
cmnplalnant  In  the  procurement  of  the  mou- 
sed decree^  and  in  having  said  11^  on  the 
lands  declared,  and  ivaylng  that  an  attor- 
ney's lien  be  dedared  In  behalf  of  petition- 
ers upon  the  proceeds  of  the  sale  of  tbB 
laud,  and  that  the  derk  and  renter  be  di- 
rected to  pay  petltlonera  the  reasonable  at- 
torney's fees  so  ascertained  to  be  due  for 
services  rendered  In  said  cause.  On  the  trial 
of  this  petition,  the  court  decreed  that  com- 
plainant pay  to  the  derk  an  additional  snm 
snffident  to  dlsdiarge  the  costs  of  flie  case, 
Indudlng  "the  further  snm  of  1325,  the  bal- 
ance dne  on  On  fees  oC  his  said  attom^i^; 
such  additional  snm  to  be  considered  a  part 
<tf  the  Ud  by  flis  oomplalaant  at  the  sale 
under  the  former  detrec.  It  most  be  re- 
membered that  the  sale  to  complainant  had 
not  been  consummated  l^f  paymeat  of 
amount  Utf  and  eonflrmatloii  by  the  coort 
Wtwn  tbus  andostood,  the  Hltfsr  Osse  Is 
seoi  to  eoolUot  in  no  wise  with  the  rale  loog 
prevailing  as  to  the  charging  lien  of  the  at- 
torney on  the  real  estate  of  his  dlent.  In 
Kdly  V.  Horsdy.  147  Ala.  608,  BU,  41  Sontti. 
902,  908,  the  Important  question  was  dis- 
missed by  Mr.  Justice  Tyaon,  wltb  the  ob- 
servation fliat: 

*'Oor  court  has  nevw  SKtokM  the  lien*  be- 
yond die  mMieyed  Judgmoit,  but  has  often  hdd 
that  no  lien  attaches  to  lands  or  other  things 
other  than  the  moneyed  judgmenL" 

Hie  property  sought  to  be  subjected  to  the 
attorney's  Uen  In  Williams  v.  Bradley,  187 
Ala.  158,  161,  66  South.  634,  was  the  result 
of  au  executl<m  on  a  moneyed  judgment,  a 
levy  and  sale  of  real  estote,  and  a  convey- 
ance  thereof  to  the  purdiasers ;  the  plaintiff 
in  execatl<Hi  being  the  purchaser,  and  the 
defendant  In  executlou  redeonlng  therefrom. 
The  court  held  that  the  property  was  sold 
by  direction  of  the  plaintiff  to  execution, 
and  bid  In  at  a  price  suffldent  to  pay  the 
entire  judgment,  and  that  the  law  ai^ropri- 
ated  the  bid  to  its  discharge. 

That  the  foregoing  Is  in  accord  with  the 
latest  enunciation  of  this  court  Is  evident 
from  the  discussion  by  Mr.  Justice  McCldlan 
to  Hartoa  v.  Amason,  195  Ala.  594,  590,  71 
South.  180,  a  suit  In  equity  to  enforce  an 
attom^'s  Uen  based  on  "a  suit  foi|  money, 
among  other  things,"  that  had  beoi  com- 
promised a  conveyance  of  the  real  estate 
In  question  to  a  corpcnratlon.  The  agree- 
ment of  compromise  was  '*to  convey  or  cause 
to  be  conveyed  unto  the  said  H.  M.  Harbm, 
or  If  he  desires,  unto  the  Windscv  Bealty  ft 
Tnst  Company,"  of  whldi  Harton  was  presi- 
dent. TtM  eOBCt  ot  this  decision  was,  that 
vihare  an  attorn^  havtog  a  Uen  for  his 
compensatkm  for  professional  services  ren- 
dered perfects  an  agreemmit  of  settlement, 
whldi  Is  conaummatea  by  a  conveyance  of 
the  lands  the  subject  of  the  Utigatlon,  to  the 
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corportMaa  of  wlildi  hla  catoit  1b  prestdent, 
nettber  tbe  contract  for  compensation,  nor 
that  for  the  settlement,  glrea  the  attorney 
a  contractoal  lien;  and  fliat  tbe  attorney 
walTcs  bis  statat(»T  lien  on  the  Jndgmoit  by 
tbe  agreement  and  the  conveyance  pnrsnant 
thereto.  Wb^her  tbe  present  statnte  <Oode, 
I  SOLI)  can  be  constmed  to  give  a  lien  <m 
lands  acqnlred  1^  the  OUoit  in  considera- 
tion of  the  jndgmmt  not  decided.  Ifr. 
Justice  MoCkUan  raises  tbe  question  now 
presented  for  decision  as  follows: 

"Wbatevw  may  be  the  ultimate  conBtructlon 
of  the  statute  In  respects  Indicated,  it  Is  quite 
clear  in  this  instance  that  the  a^ireement  of  ihe 
attorney  to  tbe  diamiasal  by  hu  dlent  of  the 
trait  upon  wlUch  he  would  now  rest  a  claim  to  a 
ststatory  lien  effected  to  extinguish  the  basis  of 
any  statutory-  lien  that  mi^t  once  have  existed 
npn  ths  suit." 

The  construction  of  the  statute  *ia  respects 
Indicated"  was  that  tbe  attorney  has  a  lien 
for  professional  serrices  rendered  opon  tbe 
jnd^ent  or  decree  In  the  Instances  indicated 
In  the  statute,  and  "ttiat  an  attorhey  or  solici- 
tor has  no  lien  oa  real  estate  of  bis  dl^t 
for  bis  remnneratlon."  Hisl^  t.  White,  sa- 
pra ;  Kelly  t.  Horsely,  UT  Ala.  606,  41  Sooth. 
902.  It  would  appear  that  tbe  complainant's 
claim  would  be  denied  by  tbe  foregoing  de- 
cisions. Tbe  result  would  appear  to  be  be- 
yond controversy  when  tbe  btetory  at  tbe 
Alabama  statnte  Is  considered. 

[I]  AdraUng  to  our  statnte  (Oode,  1 3011). 
we  have  noted  that  It  was  taken  from  a 
Georgia  statute.  Analysis  of  tbe  construc- 
tion placed  on  the  Georgia  enactment  1^  the 
Supreme  Court  of  that  state  is  persuasive 
that  It  was  originally  Intended  to  adopt  the 
Georgia  statute  as  so  construed  (Puller  v. 
lAuett  Bleacblng  Co.,  1S6  Ala.  117,  65  South. 
61);  that  Is.  without  material  duinge.  Knee, 
however,  a  very  nmterlal  change  was  made 
in  the  statute  upon  its  Incorporation  and 
adoption  In  our  Code,  the  constructl(Hi  plac- 
ed thereon  by  the  Georgia  court  does  not 
follow,  and  cannot  control  In  this  state. 
Appearing  In  the  Georgia  Code  of  1914  as 
subsection  3  of  section  3364  (old  Code,  S  1989), 
the  statute  In  question  finds  place  In  our 
Oode  of  1907  as  subsection  3  of  section  3011. 
with  tbe  significant  change,  be  it  noted,  that 
there  are  omitted  tiierefrom  the  words  "real 
property."  The  Georgia  statute  reads: 

"Upon  all  Huit  for  the  recovery  of  real  or  per- 
sonal voperty,  and  upon  all  judgments  or  de- 
crees for  the  recovery  of  the  same,  attorneys  at 
law  ahnll  have  a  lien  on  the  property  recovered, 
for  their  fees  auperior  to  all  liens  but  liena  for 
taxes,  which  ma;  be  enforced  by  said  attorneys 
at  law  or  their  unlawful  representatives,  as 
liens  on  personal  and  real  estate  by  mortgage 
and  foreclosure." 

The  constnietlMi  placed  on  the  Georgia 
statute  by  the  Supreme  Court  of  that  state 
(Wooten  V.  Denmark,  85  Qa.  678,  11  S.  E. 
8«1:  McCalla  v.  Nichols,  102  Ga.  28,  28  S. 
B.  9SS),  was,  that  the  attorney's  lien  extend- 
ed and  attadied  In  all  soits  for  the  recov- 


ery of  real  end  personal  property,  to  the 
real  and  iiersonal  property  so  direct^  m 
Indbrectly  recovered  by  or  in  the  litigation; 
that  this  was  not  only  "within  the  qArtt  and 
equity  of  tbe  statute."  tmt  was  **wUhln  Its 
lettar."  With  such  constmctlos  of  the  Oeo^ 
gla  statute  before  the  Alabama  oode  commls' 
sloner  and  the  code  committee  at  the  Ala- 
bama I^eglslature,  the  Georgia  law  was  re- 
written and  liicnrponited  as  section  3011  et 
our  Oode:  and  It  nra?t  be  hdd  to  have  heoi 
tbe  legislative  Intent,  toudilng  the  real  es- 
tate of  tho  cUent,  whether  Obtained  directly 
or  Indlred^  as  tb»  result  ot  the  IMgatlon. 
to  deqpart  fn»n  the  letter,  the  qpMt,  and  the 
construction  of  die  Georgia  statutes  As  re- 
written by  our  code  committee,  the  dgnlB- 
eant  and  material  (Aanges  were:  Tbe  iDa»- 
tHon  ta  BObsectKm  1,  after  die  words  "for 
services  rendoed  to  them,"  of  tbe  words 
•in  reference  thereto";  and  the  omission 
from  subsection  8  of  the  words  "real  or"  aft- 
er the  words  '*in>on  an  snlts  fOr  tbe  recov- 
ery  of,"  and  before  the  worda  *^»monaI  prop- 
erty.- 

[4]  nie  statutory  ^ston  now  prevails  In 
Alabama,  and  the  attom^*s  Uen  la  fixed  and 
governed  thereby.  Code  lOOT,  H  8OO0-8O11; 
Gen.  Acts  1908,  p.  33,  |  1 ;  p.  846^  |  9;  BSA- 
weU  V.  Johnson,  191  Ala.  19S,  198.  67  South. 
966;  Long  v.  Long,  106  Ala.  900.  70  South. 
788;  Rartim  v.  Amastm,  supra:  Denson  v. 
Ala.  niel  ft  Iron  Oo^  siqira;  howvrj  v.  Il- 
linois Central  R.  B.  Oo..  196  Ala.  144,  69 
South.  9M;  Empire  Ocnl  Col  t.  Bowen,  19S 
Ala.  848,  70  South.  288. 

It  results  from  what  we  have  said  that  tbe 
bill  was  without  equity,  and  that  the  drarar- 
rer  should  have  been  sustained.  The  juds- 
ment  of  the  lown-  court  Is  reversed,  and  the 
cause  is  remanded  for  proper  tjrder  In  con- 
sonance hwewltb. 

Bevmed  and  remanded. 

McOIiELLAN,  BIATFIBLD.  and  OABD- 
NEB,  33.,  concur.  ANDERSON,  C  J.,  and 
SATBE  and  SOMBBVILLB.  33.,  dissent 


SANDERS  T.  STATE.  <7  Dlv.  S14.) 

(Court  of  Appeals  of  Alabama.   June  25,  191S.) 

1.  HOHIOIDB  «=s>125— MUBOBB— EIIJ.IKO  PUS- 
SUANT  TO  UKLAWrDL  ACT. 

Where  defendant,  acting  as  captain  of  a 
band  of  men  and  carrying  a  run,  went  to  de- 
ceased's bouae  to  whip  him,  and  fatally  wounded 
bim  in  presenting  the  gun  at  him,  wneChw  the 
death  was  accidental  or  not,  the  UUing  was  mur- 
der; defendant's  act  and  purpose  having  been 
unlawful. 

2.  Cbthtral  Law  «=9863  —  BmwiiOK  —  Bn 

Gestje. 

In  proaecntion  for  murder  by  shooting  de- 
ceased, when  defendant,  desiring  to  whip  liim, 
went  to  bis  house  with  a  sun,  fact  deceased  was 
in  bed  with  wife  and  baby  when  killed  was  of 
res  gcstse,  havinx  tnidener  to  show  set  daim«^ 
ous  to  lives  of  othera^  etc. 
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3.  Ckpqnju.  Lav  ♦a»S14CI)  —  Iirantuox»»  — 

BXRBBHCB  TO  OOUNTB. 

Wham  tbm  wu  only  one  count  in  an  In- 
dktBMnt  llc»r  mudnr,  diaigt  that  if  Jury  b«U«T«d 
kiUinc  wu  Dot  aMllciogi,  vezdlct  ■bould  b*  tot 
defendajit  on  fint  and  ■eomid  count!,  waa  proih 
txly  rinsed. 

4.  Gbiuinax.  TjXw  <s»T96— Iwiaucnoy— A»- 
emtENTATiTr  CHASAcnm. 

Baqneated  cbarie  that  law  flxca  pnniibment 
ditfennt  decrees  of  bomidde,  jury  haTinr 
nothing  to  do  with  it,  and  that,  if  they  beliered 
defendant  was  guilty  of  manslanshter  in  second 
degree,  ther  ehotild  find  ao,  regardless  ci  punish- 
ment, waa  Dad  as  argiunentatire. 

5.  HomciDi  ^:»S04— Iirsnuonoirs. 

In  prosecution  for  murder,  tx^ion  of  oral 
■  charge  using  terms  "anlawfully  or  otherwise"  as 
to  kUIing,  was  not  erroneous,  though  charge  of 
court  used  terms  "accidentally  or  otherwise." 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; W.  W.  Haralson.  Judga 

Charles  Sanders,  aUos,  etc:,  was  conflcted 
of  murder  la  the  secoml  degm^  and  ha  ap- 
peals. Affirmed. 

The  foUowlsg  an  the  diai^eg  retnaed  to 
defendant: 

(1)  If  yon  hare  a  raaonaUc  doubt  ia  defend- 
ant's guilt  growing  out  of  any  part  of  the  testi- 
mony, it  would  be  your  sworn  duty  under  the 
law  to  give  defendant  the  benefit  of  such  doubt, 
and  if  after  considering  all  the  evidence  In  the 
case  joa  have  a  reasonable  dotri)t  that  the  Itilling 
was  perpetrated  by  malice  with  formed  design  to 
taice  human  life,  then  you  could  not  convict  de- 
fendant for  murder  in  the  first  degree.  And  if 
y<Hi  further  find  from  tb»  testimony  tbat  tiie 
killing  was  not  a  malicious  killing,  and  was  not 
done  undn  drcumstauces  that  amounted  to  man- 
slaughter in  the  first  degree,  but  that  the  kill- 
ing was  an  unintentional  killing  done  while  en- 
gri:ed  in  an  unlawful  act,  bucd  as  poiutlnf  a 
gun  at  deceased,  then  defendant  would  not  be 
^ilty  of  any  higher  offense  than  manslaughter 
in  the  second  degree. 

<2}  If  you  believe  from  the  evidence  Id  Ais 
case  that  the  killing  waa  an  accidental  kUlIns. 
not  perpetrated  by  malice,  and  without  any  in- 
tention of  talking  human  life,  and  that  defendant 
carelessly  or  negligently  pointed  a  gun  at  deoeas- 
ed,  and  it  accidentally  discharged  and  killed  de- 
ceased, defendant  would  not  be  guilty  but  only 
of  manslaughter  in  the  second  degree.  Under 
such  circumstances  as  this,  defendant  would  not 
be  guilty  of  murder  in  either  degree,  or  man- 
slaushter  in  the  first  degree. 

(3)  In  the  absence  of  malice,  there  can  be  no 
murder,  and  I  charge  you,  genuemen  of  the  jury, 
that  if  you  believe  from  the  evidence  that  Uie 
killinc  was  not  malicious,  then  your  verdict 
should  be  for  defendant  on  the  first  and  second 
counts  of  the  indictment. 

(4)  Manslaughter  in  the  second  degree  is  the 
unintentional  killing  of  a  human  being  done 
while  engaged  in  an  unlawful  act.  It  Is  an  un- 
lawfal  act  to  point  a  gun  loaded  or  unloaded  at 
another,  and  if,  for  any  reason,  a  person  unin- 
tentionally kills,  he  woidd  be  guilty  of  man- 
slaughter in  the  second  degree. 

(5)  If  you  believe  from  the  evidence  that  de- 
fendant did  not  Intend  to  kill  deceased,  but  did 
intend  to  cause  him  to  come  out  of  the  house,* 
where  the  boyi^  tt^rether  with  himself,  wece  go- 
ing to  give  deceased  a  hickory  whipping,  and 
without  intending  to  shoot  deceased,  the  gun  ac- 
cidentally discharged  and  killed  deceased,  then 
defendant  is  gnilty  of  manslaughter  in  the  sec- 
imd  d^ree.  and  of  no  higher  oCbmse,  and  you 
should  so  find.  . 

(6)  If  you  believe  the  evidence  in  this  case,  you  , 


diould  find  defendant  kqIUt  vt  OTiwt^iiiihtw  in 

the  second  degree. 

(7)  UandauAter  In  the  second  chyiee  Is  the 
unintenticHMl  EllUnf  of  a  human  being  done 
while  engaged  in  an  unlawful  act  not  in  itself 
amounting  to  a  felony,  and  I  charge  you  that  it 
is  not  a  felony  to  go  into  the  house  of  another 
for  the  purpose  of  taking  him  out  and  whipping 
him,  and  if  you  believe  from  the  evidence  in 
this  case  that  the  killing  was  uslntentional,  then 
you  should  find  defendant  guilty  <tf  manslaughter 
in  the  second  degree. 

(8)  I  charge  yon  tbat  tb»  law  fixes  the  punish- 
ment tcr  the  different  degrees  of  criminal  htmi- 
cide,  and  yon  have  nothug  to  do  with  this,  ex- 
cept within  the  limits  fixed  by  the  statute,  and  if 
you  believe  from  the  evidence  and  the  law  as  giv- 
en you  by  the  court  that  defendant  is  guilty  of 
manslaughter  In  the  second  degree,  then  yon 
should  so  find,  regardless  of  the  puniahmenL 

IriMll  &  Seott,  of  Ft.  Payne,  for  appellant 
F.  Loyd  Tate.  Atty.  Qm^  and  Smmett  8. 
Thlgpfln.  Asst  Atty.  Oen.,  tot  the  State. 

BROWN.  P.  J.  [1]  The  ■ppdlant  waa 
Jointly  indicted  with  five  other  named  per- 
sons for  the  murder  of  Chris  Edmonds^  by 
^ootlDg  him  with  a  gnn.  The  IndMment 
charged  murder  In  the  flrsfc  degree,  and  on 
the  trial  of  the  defendant  he  was  convicted 
of  murder  in  the  second  degree.  The  evi- 
dence is  wiOiout  conflict  that  the  defendant 
and  those  Jointly  Indicted  with  Urn  entered 
Into  a  consplnu?  to  go  to  the  honse  <a  de- 
ceased, take  him  out,  and  whip  him  with 
hickory  wt&es,  and  on  the  nli^t  fixed  ttie 
conaplratora  met,  prepared  mashi  to  be  woni 
eo  as  to  bide  their  Idratlty,  provided  two 
shotguns  whldi  they  carried  with  them,  elect- 
ed one  ot  their  number,  the  defendant,  es 
captain  or  spokesman  to  do  the  talking,  and 
arranged  that  he  should  carry  one  of  the 
gnos,  and  designated  another  one  of  their 
nmnber,  WHI  Matthews,  to  carry  the  other 
gun  and  to  guard  the  back  door  of  the  house 
so  as  to  prerent  the  deceased  from  escaping 
thronf^  the  back  door,  or  members  of  his 
ftmilly  from  m&klng  an  outcry.  A  number  of 
hl(*ory  withes  were  also  prepared  and  car- 
ried along.  There  was  erldence  showing 
that  the  defendant  was  sl<4:ly,  weak,  and 
nerrons,  and  that  the  gun  he  carried  was 
very  "qaick  on  trigger,"  and  conld  be  dis- 
charged by  a  very  slight  shock  or  Jar,  with- 
out touching  the  trl^r.  Thua  armed  and 
equipped,  the  defendant  and  tils  coconspira- 
tors proceeded  to  the  home  of  the  deceased, 
and,  going  upon  the  front  porch,  the  defend- 
ant called  to  him  to  come  out,  and.  failing 
to  get  any  reaiMnse,  the  defendant  entered 
the  door  and  went  Into  the  house,  and  some 
one  of  the  others  present  lighted  a  torch. 
Thereupon  the  deceased,  who  was  in  bed 
with  his  wife  and  young  c^ld,  raised  up  In 
bed,  and  defendant,  preaenUng  this  quiek- 
tri^ered  gun  at  the  deceased,  called  upon 
him  to  throw  up  his  hands,  and  therevpon 
the  gun  fired.  Inflicting  a  wound  causing  de- 
ceased's instant  death. 

The  defendant  testified  in  hla  own  behalf 
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that  be  did  not  pnU  the  trigger,  but  that  the 
tan  was  acddoitly  dlK^rged,  and  offered 
BMne  evidence  tending  to  show  that  the  con- 
spirators did  not  cnDtemplate  taking  the  life 
of  the  deceased,  Irat  mei^y  Intended  to  take 
him  out  by  force,  If  necessary,  and  whip  hlra. 
TftKing  this  phase  of  the  evidence  as  a  predi- 
cate, the  def«>dant  insists  that  he  was  en- 
titled to  have  the  jnry  instmcted  that,  if 
they  bdieved  from  the  evidence  that  the  gun 
was  discharged  wlthont  design,  and  the  de- 
ceased's death  was  nnlntentlonally  caused, 
he  coald  not  be  convicted  of  a  higher  degree 
of  homicide  than  manslanghter  In  the  second 
degree  This  contention  Ignores  the  natnre 
of  the  enterprise  the  d^endant  and  his  co- 
conspirators were  engaged  in,  and  that  di- 
rectly resulted  in  the  death  of  the  deceased. 
There  is  no  room  for  ctmtentlon  here  that  the 
deceased's  death  was  an  accidental  death, 
because  the  act  causing  the  death  was  nnlaw- 
fol.  2  Blsh.  Or.  Law.  {  600 ;  Lewis  v.  State, 
96  Ala.  10, 11  Soath.  259,  38  Am.  St.  Bep.  75 ; 
Walker  v.  State,  85  Ala.  7,  4  South.  686^  7 
Am.  St.  Rep.  17;  Johnson  t.  State,  M  Ala.  41, 
10  South.  667.  . 

An  actual  intent  to  kill  is  not  an  essential 
element  of  either  mtirder  In  the  second  de- 
gree or  manslai^hter  In  the  first  degree.  "A 
Tolnutary  setting  In  motion  or  application  of 
unlawful  ft>rce  or  the  doing  of  an  act  greatly 
dangerons  to  the  Utsb  of  others  whereby 
death  ensues  will  suffice  to  supply  the  legal 
elemeiit  of  evil  Intent,  however  free  the  action 
may  be  from  actual  purpose  to  kill."  Lewis 
V.  State,  supra;  Clarke  v.  State,  117  Ala.  1, 
28  South.  671,  07  Am.  St  Rep.  157 ;  White  v. 
State,  84  Ala.  421,  4  South.  508  ;  Harrington 
T.  SUte,  8S  Ala.  9.  3  South.  425;  Williams  v. 
State,  83  Ala.  16,  3  South.  616;  Jones  v. 
State,  18  Ala.  App.  10,  68  South.  690;  Reyn- 
olda     State,  154  Ala.  14,  46  South.  894. 

It  la  murder  where  death  results  from  an 
assault  or  othor  unlawful  act  Intentionally 
done  In  sudi  a  mann»  as  wUl  likdy  cause 
death  or  serious  bodily  harm,  even  thoui^ 
there  may  have  been  no  actual  intent  to  cause 
death.  Evans  v.  State.  109  Ala.  11, 19  South. 
586 ;  Williams  v.  State,  81  Ala.  1. 1  South.  179, 
60  Am.  Beik.  133;  Hadley  v.  State,  66  Ala. 
31;  Clarke  t.  State,  supra;  21  Gyc.  712.  713, 
10. 

What  was  said  In  the  Williams  Case,  81 
Ala.  7, 1  South.  179,  last  dted  is  here  appro- 
priate: 

"The  question  in  this  case  then  would  seem  to 
be  whether,  if  five  or  six  men  combine  together 
to  invade  a  man's  household,  and  they  go  there 
armed  with  deadly  weapons  for  the  purpose  of 
attacking  and  beating  him,  and  in  furuierance  of 
this  common  design,  all  of  the  confederates  being 
present,  or  near  at  hand,  one  of  them  gets  into 
H  difficulty  with  their  common  adversary  and 
kills  him,  all  may  not  be  gailty  of  murder,  al- 
though  they  did  not  all  entertain  a  purpose  to 
kill.  The  question,  we  think,  must  be  answered 
in  the  affirmative,  in  the  light  of  both  principle 
and  authority.  Every  man  has  the  right  to  de- 
fend his  house  against  every  unlawful  invasion, 
and  to  defend  his  person,  when  within  it,  against 
every  and  all  viuence  without  the  necesHity  of 


retreat.  The  ex|ierience  (tf  mankind  shows  tiut 
very  few  men  will  fail  to  respond  to  instinct  bj 
exovislng  this  right,  to  the  extent  even  of  killing 
an  assaifant  if  necesaary.  When  a  mob.  con* 
spiring  blether  unlawfully,  go  to  a  man's  house 
to  do  any  serious  vitrience  to  his  person,  espe- 
cially Lq  the  nighttime  as  her^  they  can  expect 
nothing  else  than  to  meet  wiUi  armed  opposi- 
tion, and  the  inference  is  not  imreaBonable  that 
they  Intmd  nothing  less  than  to  oppose  force  to 
force.  In  the  fartherance  of  their  design.  The 
natural  and  probable  consequence  of  this  is  hom- 
icide, either  <^  one  or  more  of  the  assailants  or 
of  the  party  thus  assailed,  and  such  homicide, 
when  committed  by  any  one  of  the  conspirators, 
can  be  nothing  less  than  murder  in  all  who  com- 
bine to  commit  the  unlawful  act  of  violence  es- 
pecially if  they  be  near  at  hand  inciting  procor- 
ing  or  encouraging  the  fnrthnance  of  toe  act  of 
assault  and  battery." 

In  Sbelledy's  Case,  8  Iowa  (8  Clarke)  478, 
dted  In  Williams'  Case,  supra,  the  defoid- 
ants  had  takoi  one  WllUnson,  and,  atter  ty- 
ing him  wlUi  a  xtfpe,  put  blm  In  a  carriage 
and  started  with  him  to  the  woods,  making 
menaces  of  violence  against  Mm  by  which  be 
was  Induced  to  Snmp  tram  Qa  vriiieie  into 
the  river,  and  was  drowned,  no  effort  beinff 
made  to  rescue  him.  and  It  was  hcdd  that  all 
of  the  defendants  nd^t  be  proqpn-ly  con- 
victed of  murder,  althoag^  some  of  them  de- 
signed  only  to  commit  personal  violence  on 
the  deceased,  wlthont  Intoidlng  to  kill  him. 

In  2.  Blsb.  Cr.  L.  |  689,  it  Is  said: 

"It  is  believed  that  the  doctrine  may  be 
epitomized  as  follows:  If  an  act  is  unlawful  or 
is  such  as  duty  does  not  demand,  and  of  a  tend- 
ency directly  dangerous  to  lif&  the  destructioa 
of  life  by  it,  howevtf  unintended,  will  be  murder. 
But  if  tiie  act,  though  dangerous,  is  not  directly 
so,  yet  sufficiently  to  come  under  the  condemna- 
tion of  the  law,  and  death  unintended  results 
from  it,  the  hnnicide  is  monslaoghter ;  or  if  it 
ia  of  a  nature  to  be  lawful  properly  performed, 
and  it  is  perfmmed  improperly,  and  death  cornea 
frcan  it  unexpectedly,  uia  also  is  manslaughter." 
And  a«aln  the  same  antbw.  In  aecti<Mi  606: 
"Foster  states  a  distinction  as  folleivs:  If  an 
acti6ii  unlawfnl  in  itself  be  done  deliberately  and 
with  Intention  of  mischief  or  great  bodily  harm 
to  partienlara,  or  of  mischief  indiscriminately, 
fall  It  where  it  may,  and  death  ensue  against 
or  beside  the  original  intenti<ai  of  the  party,  it 
will  be  murder.  But  if  such  mischievous  inten- 
tion doth  not  appear,  which  is  matter  of  fhct 
and  to  be  collected  from  circnmstances,  and  the 
act'  was  done  heedlesdy  and  incautiDDdy,  it  will 
be  manslaughter,  not  accidental  death,  because 
the  act  upon  which  death  ensued  was  unlaw- 
ful.' " 

"Voluntary  manslaughter  Induded  all  feloni- 
ous homicides,  le»  heinous  than  murder,  which 
resulted  directly  from  any  unlawful  force,  aimed 
at  and  applied  to  the  party  slain.  It  was  not 
necessary  that  the  perpetratw  shonlJ  have  in- 
tended or  willed  the  death  of  the  party.  Tht 
force  being  unlawful,  and  intentionally  directed 
against  the  deceased,  the  law  pronounced  the 
couBummated  act,  the  manslaughter,  to  be  vol- 
untary." McManus  r.  State,  30  Ala.  285. 

The  defendant  and  Us  confederates,  <m 
ths  undisputed  testimony.  In  ef^ng  to  tbe  de- 
ceased's home  in  nl^^ttlme,  were  b^t  on 
mlsdilef ,  malldoua  in  Its  very  natnre,  and  ct 
a  character  that  was  calculated  to  result  in 
serious  bodily  harm  or  death;  that  they 
were  armed  with  and  Intentionally  used 
weapons  In  attempting  to  cany  out  tbe  nn- 
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lawful  co&q>iTacy,  celcnlated  to  produce 
death  or  ataUna  bodily  tarm,  and  as  a  direct 
remit  of  tbit  onlawfol,  ndschleTouB,  and 
niaUdoDs  conduct  tbey  cauaed  the  death  of 
the  deceaaed.  In  legal  ^eet,  tbey  vcAnntar- 
Ur  pot  In  (^emtton  nnlawfol  ftiroe  directed 
against  the  deceased.  In  the  natural  and  prob- 
aUe  oonne  of  enata,  that  would  zemlt  In 
Miions  bodily  hann  or  death  to  blm,  and 
thus  canaad  Ua  deetb,  and  we  bold  tiiat  bis 
death  thus  caused  was  mnrder. 

[t]  The  tact  that  ttie  defoidant  was  In 
bed  with  bis  wlfO  and  three  old  baby 

when  kUled  by  tbe  act  (rf  the  defendant  was 
of  the  res  geatn,  and  bad  SMue  tendency  to- 
ward showing  an  '^ct  graatly  dangerous  to 
the  Uvea  <tf  otbera^  and  erldaiclng  a  d^waTod 
mlod.  regardless  of  bnman  life." 

[a]  The  ai^lcatlon  of  the  lalnclples  Mated 
abore  Jnstlfles  the  refusal  ot  dutrges  1.  2,  4, 
5, 6,  and  7,  requested  by  the  defendant  There 
Is  only  one  count  In  the  Indictment,  and  for 
this  reasfm,  if  diarge  8  was  otherwise  oor- 
lect,  It  was  properly  refused. 

[4]  Charge  8  la  argumentative  and  was 
properly  refused  for  thts  reason. 

[I]  Tbe  ezc«i^  from  the  oral  diarge  as 
embodied  In  0ie  «ceptlini  uses  tbe  terms 
"unlawfully  or  otberwlse,"  while  tbe  diarge 
of  the  court  uses  tbe  terms  "accidentally  or 
otherwise."  Tbe  pmrtlon  of  the  diarge  to 
which  the  exertion  was  reserved  was  not 
erroneous. 

We  And  no  error  in  tbe  record. 

Affirmed. 


MATTHEWS  v.  STATE.   (7  TUv.  (S16.) 
(Goart  of  Appeals  of  Alabama.   June  29,  1918.) 

1.  CoNSPiKAOr  es»41— LUBiurr  of  Gousfib- 

ATOB8. 

Where  several  persoiiB  with  commoc  deaigi) 
to  whip  another  went  to  bis  house,  and  one  of 
them  shot  him,  all  were  rflBponsible  therefor; 
rince  conspirators  are  responsible  for  everything 
following  directly  or  incidentally  in  the  execu- 
tion of  the  common  design  as  one  of  its  itrobable 
and  natural  consequences,  wea  though  not  in- 
tended as  a  part  of  the  original  design. 

2.  HOHICIDS  «S5806— iNSTBUOnONS. 

In  prosecution  of  one  of  a  mob  for  homicide 
commined  by  another  member  thenot,  tnatrae* 
tion  that,  if  the  killing  was  accidental  accused 
could  not  be  convicted,  was  properly  refused. 

3.  HOMICIDE  <^=>305— IlTBTBUCnONS. 

In  prosecution  of  one  member  of  mob  for 
homicide  committed  by  another,  instmction  that, 
if  tbe  other  killed  die  victim  from  persosud  mal- 
ice, and  with  intent  not  known  to  accused,  ac- 
cused was  not  guilty,  was  properly  refused. 

4.  OsiiiniAi.  Law  «=9814<10)  —  Instbuctiors 
— Issurn— InsAifFnr. 

In  prosecution  for  murder,  the  Isaoe  of  in- 
nnlty  is,  under  Code  1907,  S  7176,  required  to 
be  presented  by  a  special  plea,  bo  that,  in  the 
absence  vi  such  plea,  instructions  ecmcerning  ac- 
inittal  if  aoeosed  was  Insane  were  properiy  s^ 


G.  OaiHiirAii  Law  4»787(2>— AnouiiBNTATiVB 

iNSTSUOnONS  —  FaILDBK  OS  AOCUSBD  TO 

TBemiT. 

Requested  Instruction  that,  "when  a  defnd- 
ant  la  put  oa  trial  he  may  go  upon  tb«  stand  and 


testify  or  may  not  as  be  chooses,  and  you  can- 
not infer  that  he  is  guilty  because  he  does  not 
go  upon  the  stand,"  was  properly  refused  as  el- 
liptical and  argumentatlvib 
8.  Gbwiitai.  Law  «a>4C5  —  Opinion  Evi- 
raHOB— Affbabaivob  or  WouHns. 
It  is  permissible  for  the  widow  of  deceased 
to  describie  the  wounds  inflicted  upon  her  hus- 
band and  to.  state  that  tbe  holes  around  the 
large  wound  appured  to  have  been  made 
buckshot 

7.  CAamHAi.  Law  «sb728(5)  —  Asochbht  — 
Requsot  fob  CoBBKcnon. 
Where  the  prosecuting  attorney  makes  im- 
proper remarks  to  which  objection  is  sustained, 
and  tbe  remarks  are  withdrawn,  if  accused  is 
not  satisfied  that  tbe  prejudicial  resnlti  were 
removed,  he  must  request  the  court  to  admonish 
the  jury  in  respect  thereto. 

Appeal  from  CSrcuit  Court;  De  Kalb  Couu- 
tr;  W.  W.  HaralsMi.  Judge. 

Will  Matthews,  alias,  etc,  was  ccmvlcted  of 
murder  In  Qie  second  degree,  and  he  appeals. 
Affirmed. 

The  following  charges  wore  refused  to  de- 
fendant: 

(1)  If  you'  bdiere  the  evidence  In  this  case 
as  to  the  sanity  of  Matttiews,  you  should  not 

convict 

(2)  If  you  believe  from  the  evidence  that  this 
kiUiug  was  accidental^  then  you  should  not  con- 
vict defendant. 

(3)  If  you  believe  from  the  evidence  that  San- 
den  killed  Kdmonds  from  perstmal  moUce,  and 
if  you  further  believe  this  defendant  did  not 
know  the  Intent  on  the  part  of  Sanders,  nor  of 
bia  malice,  thm  defendant  would  not  be  euilty. 

(W  If  you  believe  from  the  evidence  the  killing 
of  Kdmonda  was  the  result  of  misadventure  or 
accident  on  the  part  of  Sanders,  thm  this  de- 
fendant should  not  be  convicted. 

(7)  If  you  believe  from  the  evidence  that  these 
six  young  men  went  over  to  Edmonds,  for  the 
purpose  of  giving  him  a  whipping,  and  that 
they  went  for  no  other  purpose,  and  if  you  fur- 
ther believe  that  when  Sanders  got  in  the  house 
he  became  frightened  and  discharged  the  gun, 
killing  Edmonds  unintentionally,  then  you 
should  not  convict  this  defendant 

(8)  If  you  have  a  reasonable  doubt  that  de- 
fendant concurred  In  the  killing  of  deceased,  and 
had  no  intention  of  kiUing,  or  did  not  know  that 
Sanders  intended  to  kill  FMmonds,  then  you 
should  find  defendant  not  guilty. 

(6)  When  a  defmdant  is  pat  on  trial  he  may 
go  upon  the  stand  and  testify  or  may  not,  as  he 
chooses,  and  yon  cannot  Infer  that  he  Is  gnllty 
because  he  does  not  go  on  the'  stand. 

Xabell  &  Soott,  of' Ft  Payne^  for  appel- 
lant F.  Ltnrd  Ta.tB,  Atty.  QoLt  and  Bmmett 
S.  Thlgpeo,  AsBt  Atty.  Gen.,  for  Oie  States 

BROWN,  P.  J.  Tbls  is  tbe  companion  case 
to  that  of  Ghames  Sanders  t.  State,  79  South. 
604.  tbe  i^»pellant  here  being  the  person  whom 
it  was  agreed  should  carry  one  of  the  guns, 
and  go  to  tbe  back  door  and  guard  it,  so  as 
to  cut  off  tbls  avenue  of  esoape  from  tbe  de- 
ceased, or  to  prevent  an  outcry  from  members 
of  his  family.  Tbe  evidence  is  without  ccsi- 
flict  that  the  gun  that  klUed  tbe  deoeesed 
was  in  Uie  hands  of  Sanders,  and  at  the 
time  it  wa#  discharged  Sanders  bod  present- 
ed it  at  deoeased  In  firing  position,  and  call- 
ed on  blm  to  throw  up  bis  bands.  Tbe  evl- 
doice  Is  further  without  conflict  that  the  act 
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ot  pRMnthiK  tte  (im  Sanders  at  Oeoeaaed 
was  In  pnrsDance  of  tbe  agreed  plan  of  the 
coQBplrators,  and  that  the  purpose  of  this 
act  waa  to  coerce  the  party  slain  to  surrender 
and  snbmlt  to  the  proiMMed  abuse,  or  pierent 
Us  reslstsnoe  until  he  could  he  orercome  by 
the  superior  force  of  fbB  mob,  and  the  eri- 
dence  la  fortiier  without  coziiatct  that  tta 
defendant  was  present  for  the  purpose  of  aid- 
ing and  abetting  In  13ie  assault  and  battery 
contemplated  by  the  conspiracy. 

11]  The  rule  of  criminal  resptmslbility  in 
audi  cases  is  that  each  of  the  conspirators 
is  responsible  for  everything:  drae  bf  his 
confederate  which  f<^ows  directly  or  In* 
cidentally  in  the  execution  of  the  common  de- 
dgn  as  <me  of  Its  probable  and  natural  con- 
sequences, even  though  it  was  not  intended 
as  a  part  of  tlie  original  design  or  common 
plan.  If  the  act  of  the  confederate  is  in  pur>- 
soancB  of  the  comm<xk  plan  of  the  oon^ra- 
tors,  or  Is  the  ordinary  and  probable  effect 
of  the  wrongful  act  agreed  to  be  done,  and  Is 
oonunltted  in  pursuance  of  the  onninon  plot, 
all  are  criminally  liable.  WlUlams  v.  State, 
81  Ala.  5, 1  South.  179.  and  authorltleB  there 
dted;  McAnally  r.  State,  74  Ala.  16;  Martin 
V.  State.  89  Ala.  U5,  8  South.  23,  IS  Am.  St. 
Hep.  91;  S  a  a  U  p.  1063,  |  4. 

As  was  said  in  Williams  t.  State,  supra: 

"Every  man  bak  the  right  to  defend  his  bouse 
asainst  every  unlawful  invasion,  and  to  defend 
hu  i^erson,  when  within  it;  agidnst  every  and 
all  violence  without  the  necessity  of  retreat 
The  experience  of  mankind  shows  that  very  few 
men  will  fall  to  respond  to  instinct  by  exerds- 
ing  ttiiB  risht  to  the  extent  even  of  nlling  an 
assailant,  if  neceasary.  When  a  mob,  conspir- 
ing tocetjier  unlawfully,  go  to  a  man's  house  to 
do  any  aerious  violence  to  his  person,  espe^ 
cially  In  the  nighttime  as  here;  they  can  expect 
nothing  else  than  to  meet  with  armed  opposition, 
and  the  inference  is  not  unreasonable  that  they 
intend  nothing  leas  than  to  oppose  force  to  force, 
in  the  furtherance  of  their  design.  The  natural 
and  probable  consequence  of  this  is  homicide, 
either  of  one  or  more  of  the  assailanta  or  of 
the  party  thus  assailed,  and  such  homicide, 
when  committed  by  any  one  of  the  conspirators, 
can  be  nothing  less  than  murder  in  all  who  com- 
bine to  commit  the  unlawful  act  of  violence, 
especially  if  they  be  near  at  hand,  inciting,  pro- 
curing, or  encouraging  the  furtherance  of  the 
act  of  assault  and  batters."  81  Ala.  7, 1  South. 
184,  60  Am.  Rep.  133. 

[2,  S]  The  appUoatlon  of  ttieae  principles 
justifies  like  refusal  of  charges  2,  8,  tt,  7,  and 
8,  requested  by  the  defendant 

[4]  The  issue  of  Insanity  Is  one  that  must 
be  presented  by  special  plea,  and  no  sudi  plea 
was  Interposed.  Code  1907,  f  7170;  Herrell 
T.  State,  136  Ala.  44,  34  South.  208;  Ward  v. 
State,  06  Ala.  100,  11  South.  217;  Williams 
T.  State,  13  Ala.  App.  133,  60  Sooth.  876.  For 
this  reason  diarges  1  and  2  were  well  re- 
fured. 

[I]  Oharge  6  is  elliptical  and  argumenta- 
tive. 

[I]  It  was  permissible  for  Hr&  Edmonds 
to  describe  the  wounds  Inflicted  by  the  gun- 
shot on  her  husband,  and  to  state  that  the 
laAea  around  the  large  wound  appeared  to 


have  been  mode  hy  bucbAtot  Sanders  t. 
States  134  Ala.  74,  82  South.  6S4;  Fuller  t. 
State,  m  Ala.  86»  28  South.  688. 

[I]  The  eonunent  of  the  aolld^  In  argu- 
ment to  Uw  jury  tondilng  tbe  dettiudant's 
failure  to  testify  as  a  witness,  and  his  re- 
marks to  the  court  in  the  pjaacnea  of  the 
Jury,  were  dearly  an  InfirlngemeDt  of  the 
statute  designed  to  protect  Uie  deCsndant 
from  unfavorable  comment  for  failure  to  testi- 
fy, but  the  only  ruling  of  ttie  court  invoked 
by  die  d^tedant  waa  favoraUe  to  him.  If 
the  defendant  was  not  aatltfed  that  the  prej- 
udicial results  were  removed  by  tbe  action 
of  the  court  in  snstalnlng  the  objection  and 
the  wltiidrawal  of  tbe  remarks  by  the  a<*c- 
Uor,  be  abonld  have  requested  the  court  to 
admonish  the  Jury  in  respect  thereto:  Stone 
V.  States  106  Ala.  ao;  17  South.  U4;  OntcUff 
V.  a  IL,  U  *  P.  Cn„  148  Ala.  lOSk  41  South. 
878. 

We  have  the  other  qneetloos  pre- 

sented, and  find  nothing  furUier  ttut  war- 
rants discussion. 

Affirmed. 


WHITE)  V.  LOUISTILLD  ft  N.  B.  00. 
(S  Div.  46&) 

(Oonrt  of  Appeals  of  Alabanw.   Ifay  7,  1918.) 

1.  Oabbiebs  «=»102— Deiat  in  Dbutebt  — 
LuBiurr. 

When  a  common  carrier  negligently  fails  to 
carry  goods  to  destlaatioa  withm  reasonable 
time,  the  consignee  ma^  recover  for  breach  of 
the  oontract  or  for  negligent  breadi  of  doty. 

2.  Ca'bbiebs  «s>106(2)— Dbut  iir  Deuvbbt 
— Speciax  Daiuqes. 

Where  a  carrier  nei^igently  falls  to  ddiver 
goods  within  a  reasonable  time,  it  is  liable  for 
special  damages  arising  from  the  peculiar  char- 
acter of  the  goods  or  the  Immediate  need  there- 
of only  when  at  the  time  it  made  the  contract 
it  knew,  or  waa  chargeable  with  knowledge,  of 
the  iQitecial  circumstances,  though  such  knowl- 
edge need  not  be  expressly  bronght  to  the 
carrier's  notice. 

3.  Cabhkbs  «»106— Dklat  nr  Dauvm  — 
Spbcui.  DAHAOBa— QuEanon  voa  Jubt. 

-  Where  a  carrier  had  for  iMig  time  carried 
machinery  to  the  connignce  whose  plant  was 
near  the  railroad  which  knew  of  the  character 
of  the  business.  It  was  for  the  jury  to  mf 
whether  tbe  carrier  in  accepting  a  shipmoit, 
consisting  of  an  engine,  flywheel,  crank  shaft, 
eccentric  rod,  and  bearings  knew  of  the  im- 
mediate need,  and  was  therefore  liable  fos  tpe- 
cial  damages  because  the  plant  was  shut  .down 
pending  ddlvery  of  the  shipment 

4.  OAnaiEBs  ^3l06<l)— Delat  ih  Dkliveb- 
iNo  Goods— Mbasube  or  Dauaobs  —  Ton 

OB  OONTKACT. 

In  an  actitm  for  tbe  tort  of  a  carrier  in 
failing  to  deliver  goods  within  a  reasonable 
time,  the  measure  m  damages -is  different  from 
tbe  measure  applied  in  actions  for  breach  of 
contract,  the  carrier  being  liable  for  such  dam- 
ages consequent  upon  its  act  as  could  reasonably 
have  been  antidpaead  as  likely  to  result. 

K  Ca-bbiebs  «93»103  —  Neoltoxht  DauT  nr 
Delivebt— Pleading — Sditioikmct. 
In  action  against  carrier  fw  ne^gent  de- 
lay hi  delivering  goods,  brought  to  recover  ex- 
emplary damt^es,  aUecation  that  tbe  carrier 
"wantonly  refused  or  ftuled  to  deliver'*  the  goods 


OusFor  otber  eases  see  sams  toplo  and  KBT-NUHBDB  In  all  Kegr-Numberad  Dlgwto  sod  lodeMs 

•  Digilized  by 


Google 


WUITB  T.  UOVISVTLLB  A  N.  B.  00. 


609 


did  not  warrant  recorery  o*  exemplarr  dan*- 
ages;  the  pleadit^  being  no  ■tranger  than  iti 
wuknt  altenatiTe. 

Appeal  from  dronlt  Court,  M«gan  Ooun- 
tr;  B.  G.  BilekeU,  Jadga. 

Action  by  J.  B.  WUte  ualiut  the  Looto- 
Tllle  A  NasbTflle  Bollxoaa  Oompany.  Jtide- 
moit  tor  defendant,  and  i^inttfl  appeals. 
Reversed  and  remanded. 

Tennis  Tidwell,  of  Albany,  and  Sample  & 
Eilpatrlck,  of  Cnllman,  for  appellant  Eyster 
k  Bfster,  of  Albany,  for  ajv^ee. 

BRICKEN,  J.  Tills  Is  an  action  by  the  ap- 
pellant agaluBt  the  appdlee  to  recover  dam- 
ages for  fallnre  to  deliver  two  shipments  ac- 
cepted by  It  at  Birmingham  for  carriage  to 
the  Hartselle  Stave  &  Heading  Company,  at 
Hartselle,  Ala.  It  aKwars  that  on  January 
1, 1913,  a  shipment  consisting  of  a  car  of  ma- 
chinery was  delivered  to  the  appellee,  at  Blr^ 
nlngham,  Ala.,  consigned  to  the  appellant's 
stave  mill,  at  Hartselle,  Ala.,  wbtdt  shipmrat 
was  delivered  at  Hartselle  8  days  later,  and 
that  oil  January  30, 191S,  a  band  whe^,  wd^gh- 
Ing  1,850  pounds,  was  d^vered  to  appellee 
at  Birmingham  and  consigned  to  the  same 
consignee  as  the  first  shipment;  this  latter 
Bhipment  was  delivered  10  days  later.  On 
January  30,  1913,  another  shipment  of  ma- 
chinery, pulleys,  steel,  blocks,  etc.,  was  de- 
Uvered  to  the  appellee  consigned  the  same 
as  the  other  shipments.  This  shlimient  was 
delivered  on  February  Bth,  "some  4  or  5  days 
before  the  delivery  of  the  band  wheel."  All 
the  shipments  were  handled  by  the  appellee ; 
It  having  a  direct  line  from  Birmingham  to 
Hartselle.  Tbe  Harts^e  Stave  &  Heading 
Company  was  a  trade-name,  under  which  ap- 
pellant did  business,  and  on  each  of  the  oc- 
casions above  referred  to  tbe  ai^Iant's  plant 
had  taokeu  down,  and  the  shipment  of  ma- 
dilner7  and  the  band  wbe^  were  essential 
to  a  resnmpUoa  of  operation ;  the  t^nt  le- 
maimng  kUe  dnring  the  period  of  delay.  The 
udiqpoted  evidence  showed  that  2  days  was 
a  reasonable  time,  under  ordinary  conditions, 
for  tbe  carrlago  of  shipments  of  this  char- 
acter from  Birmlngiiamto  Hartal.  The  de- 
fendant attenurted  to  eocease  the  aiqmrent 
nnreaeonaUe  delay  by  Introdudng  evidence 
tending  to  show  that  the  traffic  at  Birming- 
ham at  that  time  bad  become  eondderably 
ccmgested.  Bxftrem,  the  evidence  on  tiois 
point  was  In  conflict  It  is  further  shown, 
withoat  objection,  that  when  tbe  two  Ship- 
ments failed  to  arrive  in  the  time  usoally  re- 
quired for  their  transportatlOTi,  the  appellant, 
m  January  8d  and  Janoary  31st  and  Febra- 
ary  Ist  respeetlv^y,  and  on  several  occasifms 
thereafter,  went  to  appellee's  agent  at  Hart- 
B^le,  and  informed  him  of  the  fact  of  ship- 
ment and  of  the  urgent  necessity  of  prompt 
delivery,  giving  as  a  reason  therefor  the  idle- 
ness of  the  plant  and  that  said  agent  attempt- 
ed to  expedite  the  shipment  by  telegraf^Ing 
to  tlw  defendants  acents  at  Blrmln^iam 


about  tbe  dtiay.  Tbe  i^alntttt  In  Uw  conxt 
briow  offered  to  Show  that  fktsn  January  Sd 
to  January  901  his  mills  were  Idle,  and  Qua 
dally  rental  value  of  his  mill  dnring  ttie 
ttane  it  was  shut  down.  He  also  oDeted  shn* 
liar  erldemje  covering  the  period  fnxn  Febru- 
ary 2  to  February  8,  1918L  The  defendant's 
objection  to  this  evidence  was  sustained,  and 
tbe  oourt,  at  deftodant's  request  taistmcted 
tbe  Jury  that  the  plalndfl  was  not  entitled  to 
recover  punitive  damages  or  more  than  nomi- 
nal damages,  and  from  a  judgment  in  favor  of 
the  carrier,  appellant  prosecutes  this  appeaL 

[1]  When  a  common  carrier  accepts  a  shlp- 
ment  for  transportation,  and  negligently 
falls  to  transport  It  to  its  destination  with- 
in a  reasonable  time,  the  aggrieved  party 
may  bring  an  action  for  the  breach  of  a  cou- 
tract  of  carriage,  or  for  Hie  negligent  breach 
of  the  duty  In^sed  by  the  law  of  the  land 
upon  the  carrier.  If  the  action  be  fbr  the 
breach  of  a  contract  the  general  rule  Is  that 
only  socb  damages  are  recoverable  as  natu- 
rally and  prozlmatdy  resulted  from  tbe 
breach,  that  Is  to  say,  eacb  damages  as  In 
the  usnal  course  of  things  naturally  arise 
frcMD  a  breach  of  a  contract  of  that  kind. 
"Where  two  parties  bare  made  a  contract 
which  one  of  them  has  bnAen,  the  damages 
whl<di  the  <me  parly  ought  to  recdve  in  re- 
U>ect  of  such  breach  of  contract  should  be 
roch  as  may  fairly  and  reasonably  be  con- 
sidered, dther  arii^Dg  naturally,  1.  e.,  accord- 
ing to  the  usual  cmrse  of  things,  from  sacb 
breach  of  the  contract  itself,  or  sucA  as  may 
reasonably  be  supposed  to  have  been  In  the 
oontemplatlcm  of  both  parties  at  tbe  time 
they  made  the  contract  as  tbe  probable  result 
of  tbe  breach  of  it"  Brothers  t.  IU.  Cent  B. 
R.  Co.,  77  South.  424;  Hadley  v.  Baxoidale, 
U  9  Beech,  341;  Hart  v.  Golonan  (Sup^) 
78  South.  201,  20S. 

t2]  Whu  special  or  pecnllar  drcumstances 
surrounding  the  party  at  the  time  of  the  mak- 
ing of  the  contract  are  known  to  titer  carrier, 
or  In  oases  where  It  is  dwrgeaUe  with  sndi 
knowledge,  tfapn  It  Is  rewomrible  for  all  sudi 
special  or  larger  damages  proximately  result- 
ing  from  the  breach  of  the  contract  The 
English  court  expresses  Ibis  latter  Idea  in 
this  way: 

"Whenever  the  object  of  the  send^  Is  special- 
ly brought  to  the  notice  o£  the  carrier,  or 
the  drcumstuices  are  knowa  to  tbe  carrier, 
from  which  the  object  ought  in  reason  to  be  in- 
ferred, *  *  *  damages  may  be  recovered  for 
the  natural  ccmsequences  of  the  faUure  of  that 
object."  Simmon  L.  A  M.  W.  Bj.  Co..  1  Q. 
B.  Div.  274-277. 

It  Is  therefore  well  settled  tiiat  In  an  action 
for  the  breach  of  a  contract  to  carry  within 
a  reasonable  time  where  the  recovery  of  spe- 
dal  damages  is  sought  it  is  necessary  to 
prove  that  at  the  time  the  contract  was  en- 
tered Into  the  carrier  had  notice,  express  or 
implied,  of  tbe  object  or  spedal  use  to 
which  It  was  cMitemplated  that  the  sbtpment 
woQld  be  pot;  bnt  it  Is  not  cssentlsl  that  tb» 
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Intoided  UBB  and  application  of  tbe  goods  to 
be  oarriod  afaoald  be  eipressly  brought  to 
the  carrier's  notice  at  the  time  they  are  re- 
ffiiTed.  It  Is  sufBdent  tliat  sach  special  use 
coiild  hare  been  reasonably  Inferred  at  that 
time  from  ttae  known  drcamstances.  The 
Important  fact  In  such  caaes  Is  not  the  man* 
ner  of  reoelTlng  notice  but  the  presence  ot  no- 
tice on  the  part  of  the  carrier.  4  R.  G  896. 

[3]  In  the  case  at  bar.  It  appears  that  tbe 
(BtaTe  mill  had  been  operated  for  a  long  time 
prior  to  ttae  receipt  ot  the  shipment  Involved 
In  this  snlt  The  plant  was  a  short  distance 
from  tbeaiqpellee'Bd^^atHartstil^  and  ttae 
carrier  had  variooa  transactions  with  the 
ctmstgne^  some  of  which  involved  the  deliv- 
ery of  ttae  mactalnery  to  It  appellee  had 
a  Bide-tnuk  connection  nith  tbe  appelant** 
stave  mill.  The  shipments  were  consigned  to 
the  Hartsdle  Stave  ft  Heading  Oonvany. 
One  of  these  consisted  of  an  engine  flywheel 
crank  shaft;  eccexitrlo  tod,  a  bca  of  fltUnga 
and  bearings.  The  other  shipment  consisted 
of  a  band  wheel  96  Inches  in  diameter,  welfl^- 
Ing  1,860  pounds. 

In  view  of  these  facta,  we  are  of  ttw 
lon  that  the  question  of  whether  the  carrier 
■waa  diargeaUe  with  notice  ot  tbe  intraded 
use  of  the  shipments  at  ttae  time  ttaey  weie 
rec^ved  should  have  been  sabmltted  to  the 
Jury.  In  other  words,  that  It  was  open  to  the 
Jury  to  And  that  the  carrier  oould  have  rea- 
sMiably  Inferred  from  tbe  known  drcamstan- 
ces the  special  nse  to  which  the  shipment  was 
to  be  put 

In  St.  Lools  &  S.  F.  R.  Go.  V.  Farmers'  Un- 
ion Gin  Co..  34  OkL  270,  126  Pac.  804,  it  ap- 
pears that  the  gin  company  was  erecting  a  gin 
upon  the  carrier's  right  of  way  in  the  city  of 
Pawnee,  Okl,  Some  gin  stands  were  d^vered 
to  a  connecting  carrier  at  Prattvllle,  Ala., 
which  were  received  defendant  carrier,  who 
dtiayed  the  shlinneat  TtL6  court  held  that  the 
machinery  was  of  such  character  as  to  charge 
the  carrier  with  notice  (rf*the  purpose  to 
which  It  was  Intended  to  he  put  The  gist 
of  what  was  decided  Is  correptly  expressed 
In  the  second  headnc^,  as  follows: 

"Where  gia  standB  and  machinery  for  a  cot- 
ton gin  are  shipped  over  a  common  carrier  to  a 
gin  company  whose  plant  is  located  and  being 
boilt  on  the  carrier'B  right  of  way,  the  carrier 
is  charged  with  notice  of  the  purpose  and  use 
of  such  machinery,  and  the  period  of  the  year 
in  which  it  is  used,  and,  in  case  of  unreasonable 
and  negligent  dday  in  shliMnoitv  wiU  be  held 
liaUe  for  the  damages  which  are  the  direct  re- 
sult of  such  delay,  although  no  express  men- 
tion of  the  purpose  tii  such  machinery  and  the 
period  in  which  It  Is  desired  for  use  is  made 
m  tbe  shipping  ctmtract." 

In  referring  to  the  measure  of  damages, 
In  ttae  course  of  its  (pinion,  tbe  court  said, 
84  Okl.  on  page  280,  125  Pac.  on  pi^  880: 

"Whatever  detriment  is  caused,  or  what- 
ever harm  was  done,  resulted  not  fr^  any  fluc- 
tuation in  the  market  values,  but  from  being 
deprived  of  the  specific,  mechanical  use  for 
which  this  machinery  was  Intended,  and  with- 
out whidi  plaintig  could  not  vpmt*  Ita  gin. 


Hence  It  seems  to  as  that  whatever  net  benefit 
or  value  the  use  of  this  machinery  would  have 
been  to  conaignee  is  tbe  true  measure  of  dam- 
ages. Its  use,  in  the  specific  ofGce  for  which 
it  was  designed,  is  the  thing  which  plaintift 
lost" 

In  Harper  Fumltore  Oo.  v.  Southern 
BtpresB  Co.,  148  N.  C.  87,  02  S.  £.  145.  30 
L.  B.  A.  <N.  8.)  483.  128  Am.  St  Bep.  688, 
which  was  an  action  for  damages  for  un- 
reastmable  delay.  In  ttae  carriage  of  an  en- 
gine shaft  weighing  6B0  pounds,  the  court 
aald: 

"The  plaintiifs  were  a  firm  mgaged  in  the 
manufacture  and  sale  of  furniture.  Of  this  the 
title  of  the  &m,  conaignee  in  tbe  biH  of  lad- 
ing,- takeA  la  e<mnection  with  ^  character  of 
the  implement  ordered  and  diipped.  would 
give  reasonable  notice.  In  this  day  and  time, 
certainly  it  is  a  matter  of  common  knowledge 
tbat  an  oigine  shaft  is  the  iiart  by  which  the 
power  tit  toe  engine  is  aK>lled  to  we  ofreratiDg 
machinery;  that  it  is  eeaeutial  and  necessary 
for  the  purpose,  and  without  it  the  engine  it- 
self and  the  machine^  dependent  upcm  it  are 
for  the  time  out  of  action.  The  Una  and  wb», 
and  w^ht  of  tbe  shaft;  would  tfve  notice 
ot  at  least  the  maximum  ca^mdty  at  the  en- 
gine." 

The  shipment  In  this  case  was  by  repress 
rather  than  by  freight.  The  court  remarked 
tbat  this  was  «n  additional  circumstance 
which  tended  to  show  tbat  the  call  was  ur- 
gent, because  of  the  unusual  way  and  man- 
ner of  the  shipment.  But  If  the  facts  above 
might  be  Inferred  from  tbe  nature  and  char- 
acter of  the  shipment  by  an  express  com- 
pany, ttaey  might  with  equal  propriety  have 
been  Inferred  by  a  carrier  of  freight  lAter 
on  In  the  same  opinion,  the  court  said: 

"Tb6  facts,  we  think,  were  such  ss  to  give 
dear  indication  that  tlic  shaft  was  designed  for 
present  use  in  the  mill,  and  that  some  injury 
of  the  kind  allied  would  likely  f^Iow  from 
breach  of  the  contract  of  shi|Hnent,  and  require 
that  tbe  amount  of  the  platntiSs'  damages 
should  be  considered  and  determined  by  the  jnry 
in  that  aspect  •  •  • " 

This  case  was  reversed  because  tbe  trial 
court  Intimated  an  opinion  ttuit  on  the  evi- 
dence It  believed  that  only  namlDal  damages 
could  be  recovered,  wbldi  necessitated  a 
nonsuit  on  the  part  ol  the  plaintiff. 

In  Ix>ulsvl]le  ft  O.  Packet  Go.  v.  Bottorff 
(Ky.)  77  S.  W.  »20,  a  "self-feeder"  was  re- 
ceived by  tbe  carrier  about  the  dose  of  a 
wheat-threshing  season.  The  consignee  had 
contracted  In  the  beginning  of  the  season  to 
thresh  sundry  crops  of  wheat  for  their 
ndghbors  and  customers,  upon  the  faith  of 
being  able  to  [VDcere  the  sdf-feeder  to  do 
so,  and  the  proof  tended  to  show  that  with. 
the  help  of  tbe  aelf-feed^.  If  It  bad  beoi  ze- 
celved  in  rosonaUe  time  after  bdjig  order- 
ed, they  could  have  threshed  every  crop  en- 
gaged to  tbnn,  but  by  reason  of  the  delay 
in  its  delivery  they  lost  and  were  oompdled 
to  abandon,  many  of  these  crops,  and  were 
compelled  to  employ  extra  hands  and  board 
them  to  properly  operate  their  thresher  with- 
out the  assistance  of  the  self-feeder.  How- 
ever, ttae  only  evidence  tbat  the  carrier  bad 
notice  of  tliese  facts  was  such  notice  as  it 
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coald  infer  from  the  character  of  the  ship- 
ment Itself.  The  plaintiff  recovered  a  judg- 
niMit  for  $260.  The  Jury  was  tnstracted  that : 
"They  m^rht  consider  the  increased  cost  of 
labor,  u  any,  in  (q>ffatlns  the  thresher,  the  loss 
of  time  or  invGts  on  the  coatracts  made  by  ap- 
pellee caused  by  the  failure.  If  any,  of  the 
appellant  to  transport  the  feeder  to  its  destina- 
doa  in  a  reasonable  time  after  prepayment  of 
freight.  If  there  was  any  snoh  delay." 

This  instruction  was  approved  and  the 
case  affirmed. 

In  Rocky  Mt  Mills  T.  Wilmington,  etc., 
K  R.  Co.,  119  N.  G.  693,  25  S.  E.  854,  56 
Am.  St.  Rep.  682,  a  shipment  of  cotton  mill 
machinery  from  Lowell,  Mass.,  to  Rodty 
KouDt,  N.  C  was  delayed  by  the  carrier 
about  25  dajn,  which  caused  the  mills  to 
ttcfp.  The  carrier  did  not  have  any  notice 
of  the  Intended  purpose  of  the  shipment  ei- 
oept  such  as  could  tie  gathered  from  the 
nature  of  the  shUtmoit  Itself.  The  lover 
court  Instructed  the  Jury  as  follows: 

"He  cmirt  instructed  the  jury  that  the  gen- 
eral rule  of  damages  was  such  as  was  within 
the  reasonable  contemplation  oi  the  parties  at 
the  time  the  contract  was  made;  that  if  de- 
fendant knew,  or  coald  have  known  or  ascer- 
tained, by  ordinary  care,  that  the  frds^t  was 
cotton  machinery,  and  of  a  kind  and  character 
that  a  delair  would  likely  cause  damage  to  the 
idaintiff  and  stop  its  mill,  the  defendants  would 
be  responsible  for  the  damage  resulting  from  the 
delay  and  strictly  traceable  to  it;  that  they 
should  allow  interest  on  idle  capital  caused 
by  the  delay,  as  an  element  of  damage  and  the 
amount  paid  the  hands  by  reason  of  the  delayed 
shipmenC" 

There  was  a  verdict  In  taTor  <jt  the  plaln- 
tiff  in  the  sum  <rf  $771.60,  the  instruction 
given  by  the  trial  court  was  approved,  and 
the  case  affirmed. 

In  Neal  t.  P.  ft  H.  Hdw.  Oa,  122  N.  O. 
104,  29  S.  B.  06,  65  Am.  St  Rep.  097,  the  de- 
fendant was  engaged  In  manufacturing  flues 
for  caring  tobacco,  and  through  its  agent 
contracted  to  deliver  certain  flues  to  the 
plaintiff  on  July  1,  1895,  and  it  failed  to  do 
so,  and  plaintltTs  tobacco  crop  was  damaged 
for  the  reason  that  he  could  not  cure  It.  In 
the  course  of  its  <q»inlon,  the  court  said: 

"The  defendant  contends  that  the  plaintiff 
has  shown  no  case  for  spedal  damages,  inas- 
much as  they  did  not  flow  naturally  from  the 
breach  of  contract  and  that  he  had  failed  to 
■bow  that  the  defendant  bad  knowledge  that 
qwclal  damages  would  result  from  a  fauure  to 
deliver  the  flues  acc(»ding  to  the  contracf* 

The  court  dii^KMed  of  tills  ctmtentlon  In 
the  following  language: 

"If  the  agent,  Taylor,  knew,  or  could  by  ordi- 
nary care  have  known,  the  purpose  for  which 
the  floes  were  intended,  Ma  knowledge  is  the 
knowledge  of  his  prindbal.  •  *  •  We  think 
it  must  be  common  knowledge  In  localities 
where  tobacco  la  cultivated  ttiat,  if  It  is  not  cut 
and  cored  in  apt  time,  serious  loss  is  the  neces- 
sary consequence,  as  well  as  the  proper  season 
for  catting  and  curing,  and  we  mast  assume 
that  this  common  knowlet^e  was  present  with 
the  agent,  and  the  defendant  who  was  engaged 
in  manufacturing  the  flues  for  snch  purposes." 

In  Missouri  Padflc  R.  R.  Ca  r.  P.  V.  Z. 
Implement  Oc  7S  Kan.  296,  SB  Pac.  406,  87 
Pac  80,  6  L.  B.  A.  07.  S.}  1068,  117  Am.  St 


R^p.  408.  0  Ann.  Gu.  700,  an  agent  of  a 
threshing  machine  company  ordered  stKue 
threshing  madilnes  for  which  he  had  taken 
ordos  from  vaiioos  parties  in  hla  terrttory. 
When  the  machines  were  delivered  by  the 
agmt,  he  ctdlected  the  purdiase  prlce^  de- 
ducted a  commission  of  40  per  cott  and  for- 
warded ttte  balance  to  his  principal.  Upon 
receipt  <a  the  agenf s  order  for  these  ma- 
chine^ the  madilne  company  delivered  them 
to  a  common  carrier,  and  tAey  Should  have 
arrived  at  th^r  destination  within  10  days. 
They  were  shli)ped  in  Jun^  but  on  account 
of  a  delay  In  carriage  did  not  arrive  until  the 
month  of  August,  long  after  the  threshing 
season  had  dosed,  and  the  sale  contracts  had 
for  that  reason  been  cancded.  Suit  was 
brought  against  the  carrier,  and  the.conten- 
Ucm  of  the  parties  Is  best  stated  In  the  lan< 
guage  of  the  court,  as  fdlows: 

"Finally,  it  Is  insisted  that  a  sale  of  the 
machinery  was  not  within  the  contemplatiMi  of 
the  parties  at  the  time  of  sbiiunent,  and  there- 
fore commission  is  not  a  proper  element  of  dam- 
agea  A  railroad  company  must  be  held  to 
know  facts  familiar  to  ordinary  people.  It  is 
fair  to  assume  that  a  carrier  of  threshing 
machines  knows  what  th^  are  used  for,  and 
that  the  only  porpoae  implement  dealers  have 
for  shipping  sudi  property  Into  the  heart  of 
a  great  wheat  country  is  to  sell  it  When  a 
shipment  of  threeliing  machines  is  made  in 
June  of  any  year,  the  InfMvnce  f<dloWB  that.  If 
they  are  not  already  sold,  an  immediate  sal* 
is  intended.  We  think,  therefore,  that  the  loss 
of  commlB8l<Hi  is  not  so  remote  as  to  be  excluded 
as  an  element  of  damage  in  tMs  case.  The 
general  rule  that  damages  caused  by  the  loss  <^  a 
sale,  not  within  the  contemplatioa  of  the  par- 
ties, cannot  be  recovered,  has  no  application  to 
the  facts  here  shown.'* 

In  P.,  6.  ft  W.  R.  Co.  V.  Dlffendal,  109  Md. 
494,  72  AtL  193,  damages  were  claimed  of  the 
carrier  for  delay  in  the  transportation  of  a 
carload  of  peaches  from  Baltimore,  Md.,  to 
Washington,  D.  G.  On  ttie  questitm  of  no- 
tice, the  court  said: 

"When  the  defendant  carrier  accept^  the 
refrigerator  car  containing  the  peadies,  it  bad 
implied  notice,  from  the  character  of  the  car  it 
sea,  that  the  goods  in  the  car  were  of  a  pfu4rii- 
able  nature,  and  by  accepting  the  car,  the  car- 
rier undertook  the  duty  of  exercising  dne  care 
and  diligence  to  protect  the  goods  and  to  de- 
liver them  at  their  dest^ation  within  a  reason- 
able time." 

The  plaintiff  in  this  cause  was  permitted  to 
recover  the  market  value  of  the  peadies  on 
October  2,  1905.  This  measure  of  damage 
was  stoutly  contested  on  this  particular 

ground,  as  appears  on  page  609  of  109  Md., 
on  page  198  of  72  AtL,  of  the  opinion,  the  de< 
feudant  cont^dlng: 

"That  there  was  no  evidence  in  the  case  to 
rtiow  that  the  defendant  had  notice  that  the 
peadies  were  intended  for  Monday's  market,  and 
□o  evidence  that  it  could  by  the  exercise  of  due 
dili^Qce  have  delivered  the  peaches  at  their 
destination  in  time  for  the  market  of  that  day.'* 

In  respcmse  to  tills  oentention,  the  court, 
said: 

"Under  the  circumstances  of  this  case,  we  do 
not  deem  it  essential  that  the  plaintiff  should 
have  affirmatively  proved  that  the  defendant  had 
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aetnal  notioa  tliat  tin  frdgfat  vmb  intended  tor 
Moi]rday*B  market  It  became  the  implied  duty 
of  the  defendant,  in  acoeptin;  the  carload  of 
fruit  for  tranoKtrtatliHi,  to  use  due  diligence  to 
dellTvr  the  same  at  its  deatimatioD  within  a 
reaaonable  time  (Hntchinaon  on  Carriera,  S 
€52),  and  for  a  breach  ot  this  doty,  reauItiDK 
in  loss  to  the  plaintiff,  the  defendant  was  re- 
sponsible in  damagee.  whether  the  loss  was 
occasioned  by  a  fall  in  the  market  prices,  or 
by  daroajTe  to  the  gooda  tbraiselTes,  or  by  a 
cMDbinatuMi  of  the  two  eausea.  It  was  so  held 
in  Collard  v.  Railway  Co.,  7  H.  &  N.  ^9.  Be- 
sides, the  defendant  had  such  notice  as  may  be 
reasonably  inferred  from  the  circumstances  of 
the  case  and  the  course  of  business." 

In  B.  &  O.  B.  G<K  V.  WUtehiU,  104  MO. 
296,  64  Aa  1033,  the  fifth  headnote  U  as  fol- 
lows: 

"In  an  action  acainst  a  carrier  for  delay 
In  transporting  and  delirerine  cattle  in  time 
for  a  certain  market,  knowlodge  of  defendant 
that  the  cattle  were  intended  for  d^very  and 
sale  at  the  market  on  a  particular  day  may  be 
shown  from  circumstances  in  the  case,  and  need 
not  be  proved  by  direct  and  poaltive  evidmce 
of  the  commanicatlon  of  that  fact  to  defend- 
ant." 

From  what  we  have  said  and  the  authori- 
ties above  cited.  It  is  apparent  that  the  ques- 
tion of  implied  notice  on  the  part  of  the  car- 
rier of  the  special  drcumstancee  in  this  caae 
should  have  been  left  to  the  Jnry. 

[4]  We  have  so  far  considered  the  case  as 
being  for  the  breach  of  the  contract  How- 
ever, there  are  some  counts  In  the  complaint 
which  are  In  tort,  based  on  the  defendant's 
alleged  negligence  In  failing  to  carry  the 
goods  to  their  deetinatl<xi  witliln  a  reasona- 
ble time.  In  an  acti<»i  sonnding  in  tort,  the 
measure  of  damage  Is  different  from  that  In 
an  action  based  upon  a  contract  Arm- 
strong's Case,  123  Ala.  233,  26  South.  340,  is 
the  leading  antbori^  In  this  state  on  that 
subject,  and  the  mie  therein  laid  down  Is  as 
follows: 

"A  person  guilty  of  negligence  should  be  held 
responsible  for  ail  the  consequences  which  a 
prudent  and  experienced  men,  fully  acquainted 
with  all  tiie  dreumstances  which  in  tact  ex- 
isted, whether  they  could  have  been  ascertained 
by  reasonable  diligence  or  not,  and  at  the  time 
of  the  n^iigent  act  have  thought  reasonably 
poaaible  to  follow,  if  they  had  occurred  to  his 
mind." 

See,  also.  Railway  Oo.  r.  Quick,  125  Ala. 
553,  28  South.  14;  Brlggs  r.  B.  R.,  L.  &  P. 
Co.,  188  Ala.  260,  66  Sonth.  05,  and  Bacon  v. 
Pnllman  Car  Co.,  159  Fed.  1,  89  0.  0.  A.  1, 
16  U  B.  A.  (N.  S.)  578,  14  Ann.  Cas.  616. 

In  the  case  of  Oarr  &  Co.  v.  Southern  Ry. 
Co.,  12  Ga.  App.  830,  79  S.  E.  41,  the  plain- 
tiffs were  contractors  engaged  in  the  con- 
struction of  a  courthouse  in  Arkansas.  They 
bad  the  Inside  woodwork  gotten  out  by  an 
Atlanta,  Ga.,  firm ;  loaded  on  a  car  consign- 
ed to  them  at  Magnolia,  Ark.  The  sUiHnent 
was  negligently  delayed  by  the  defendant  car- 
rier, and  plaintiffs  brought  suit  to  recover  a 
penalty  which  they  had  to  pay  for  ftiUtng  to 
complete  the  building  within  the  time  speci- 
fied in  the  contract,  which  failure  was  caused 
by  the  negligent  delay  of  the  shipment  of  In- 


side material ;  and  they  also  contended  that 
the  delay  required  them  to  borrow  and  pay 
interest  on  $14,000  In  order  to  maintain  their 
credit,  whi(^  they  would  not  have  had  to  bor- 
row but  fbr  the  delay  in  the  delivery  of  this 
shipment  They  also  claimed  that  the  delay 
necessitated  their  keeping  Edtllled  workmen 
on  the  Job  at  a  great  expense,  all  of  which 
were  claimed  as  special  damages.  The  ques- 
tion of  whether  or  not  the  damages  sought 
to  be  recovered  were  recoverable,  in  that  kind 
of  an  action,  was  raised  by  demurrer.  It 
was  hdd  that  the  action  being  in  tort  those 
damagee  were  recoverable,  the  court  point- 
ing out  the  distinction  between  the  two  bo 
tlcns  in  the  following  language: 

"The  inaiBtence  of  the  defendant  was  that 
the  damages  soogfat  to  be  recovered  were  not  in 
the  contunplatioa  ot  the  parties ;  and,  if  the 
suit  conld  be  hdd  to  be  an  action  ex  contractn. 
the  demurrer  should  pKHperly  have  been  sus- 
tained, because  it  Is  very  easy  to  see  that  nei- 
ther party,  at  the  time  of  making  the  contract 
cont«nnlated  that  any  of  the  lossea  or  expendi* 
tnres  claimed  by  Uie  plelntifib  would  be  prob- 
able or  necessary.  Construing  tbe  action,  how- 
ever, as  we  do,  as  one  in  tort  it  Is  entirely 
immaterial  that  these  matters  were  not  within 
the  contemplation  of  the  parties  at  the  time 
the  contract  for  aiilpment  was  made.  The  tort- 
feasor is  liable  for  any  damages  ctMiseguent 
upon  bia  act,  and  which  are  directly  traceable 
to  it,  if  they  could  reasonably  have  been  antici- 
pated as  likely  to  be  the  result  of  his  neglect  or 
failure  to  perform  his  dnty.  In  an  actioa 
sounding  tn  tort  the  measure  of  damages  is 
different  from  that  in  an  action  based  upon  a 
contract  In  a  suit  upon  a  contract  no  element 
of  damage  is  recoverable,  unless  it  can  reason- 
ably be  coaaidered  to  have  been  within  the 
cuitemplation  ct  the  parties  at  tbe  time  tb^ 
entered  into  the  contract  In  actions  ex  delicto, 
however,  the  rule  of  liability  is  much  broader. 
'In  the  field  of  delict  liability  is  much  more  far- 
reaching.  Here  the  mIe  is  that  the  wrongdotf 
Is  liable  for  all  consequences  which  naturally 
fiow  from  his  wrongful  act  provided  only  tbcf 
be  not  too  remote.'  1  Street  on  Foundations 
of  Legal  Liability.  88,  and  citations.  In  otber 
words,  according  to  Mr.  Street  foresight  and 
hindsight  respectively,  furnish  the  key  to  the 
question  ot  the  extent  of  liability  in  the  respec- 
tive fields  of  contract  and  tort.  The  rule,  aa 
we  understand  it  Is  well  stated  in  Stevens  v. 
Dudley,  66  Vt  166:  The  seneral  rule  is  that 
the  person  who  is  guilty  «  a  negligent  act  is 
responsible  for  all  tile  injurious  results  which 
flow  there&om  by  ordinary  natural  sequence 
without  the  interpodtion  of  any  other  negli- 
gent act  or  overpowering  force.  •  •  •  It 
is  the  unexpected,  rather  than  the  enwcted,  that 
happens  In  the  great  majority  <tf  the  cases  <tf 
negligence.'  Measured  by  the  rule  laid  down 
by  Mr,  Street  in  his  EV>undations  of  Legal  lia- 
bility, vol.  1,  p.  00,  the  present  action  must  be 
treated  as  one  ex  delicto,  becanae  the  law  ot 
negligence  Is  one  single  homogeneous  body  of  le- 
gal principle,  and  negligence  considered  as  pure 
delict  cannot  be  dissevered  from  negligence  con- 
sidered as  a  breach  of  imposed  positive  dnty. 
Foresight  d  harm  ia  an  essentiaUy  antecedent 
condition  of  liatrflity,  but  when  negligence  li 
shown,  a  defendant  who  Is  charged  with  ttie 
discharge  of  a  duty  to  the  public  Is  chargeable 
with  all  the  injurious  ctKisequences  which  prox- 
imately follow  and  which  are  not  too  remote. 
Mr.  Bevan,  in  his  work  on  Negligence  (1  Sevan, 
Negligence  in  Law,  106),  says  that  reasonable 
foresight  of  harm  sni^liea  the  criterion  for  de- 
termining the  pr^minary  queetiDn  as  to  wheth- 
er negliicence  in  fact  exists  In  a  particular  cas^ 
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but  tbat,  DotwttliatanditMr  netligeDce  belns  es- 

tablisbed,  the  extent  of  Babi&ty  ia  determined 
by  the  rule  ot  liability  wbich  applies  in  tort; 
tbat  ia  to  bbj,  Ual^ty  for  eatabUsbed  negrligence 
extends  to  all  ommaeiiceB  ol  which  that  neg- 
Usence  can  be  conaidered  the  l^al.  natural, 
and  prcHdmate  cause.  Upon  thia  point,  sea 
Chnppell  v.  'Wcstem  RailwHij'  of  Alabama, 
8  Ga.  App,  792.  70  S.  EX  206^  citing  Atlantic 
CoaBt  Line  R.  Co.  t.  Daniels,  8  Ga,  App.  775. 
70  S.  E.  20&.  Tho  rule  announced  In  C^ty  & 
Suburban  Bailway  Co.  of  Savaimah  v.  Brauss, 
Buprfl,  has  been  followed  In  Head  v,  Georgia 
Pacific  B.  Co.,  7&  Ga.  B5&-360,  7  S.  B.  £.7, 
11  Am.  St  Rep.  434;  Soutbmi  Bell  Tdenbone 
&  Telegraph  Oo-  v.  Earle,  118  Ga.  507(5^-510 
(5),  45  S.  E.  319;  Wolff  T.  Southern  Ry.  Co., 
130  Ga.  251,  €0  S.  B.  569.  We  have  dealt 
with  the  measure  ot  damaged,  in  the  determina- 
tion of  the  nature  of  the  eCTon«  because  n<ne 
of  the  items  of  damages  alleged  by  the  plain* 
tiffs  would  be  recoverable  if  the  action  is  one 
upon  the  contract,  since  none  of  them  coold 
b»  said  to  be  properly  within  the  contemplation 
of  the  ^rtiea  at  tbe  time  the  contract  was 
made.  On  the  other  hand,  construing  the  con- 
tract, as  we  most,  as  one  in  tort,  dependent  up- 
on the  defendant's  breach  of  daty,  as  evidenced 
by  the  contract,  we  will  next  inquire  whether 
any  or  all  of  these  items  of  damage  are  too 
remote  to  be  the  subject-matter  of  recovery. 
Of  course  what  we  shall  aay  upon  this  point 
is  not  ecsMdnalve^  except  as  a  matter  of  law, 
for  (rf  eonrsa  tb»  plalntifls  will  bare  to  prove 
the  allegation  that  these  damages  were,  as  al- 
leged, the  necessary  result  of  and  directly 
traceable  to  the  alleged  Cailare  to  'deliver 
within  a  reaaonaUe  time.'  We  think  tbat  if 
tin  pUbitlS  establish  tbe  aDflgatian  tbat  It  was 
necessary,  in  anticipation  of  the  daily  arrival 
ot  the  finished  inside  work  of  the  courthouse, 
to  retain  the  serricee  ot  Mr.  Zobell,  and  tb^ 
paid  him  the  som  menttoned,  they  woidd  be 
entitled  to  recover  it,  ap«Mi  proof  U  tbe  allega- 
tions as  to  the  cause  of  the  delay.  likewise 
it  baa  been  ruled  more  than  once  by  the  Su- 
preme Ooiirt  that  the  neeessarj  expenses  for 
treeing  lost  shipments  is  a  proper  sufatiect  of 
recovery  In  an  actiMi  for  damages,  such  as  the 
present  case.  We  think,  also,  that  the  plain- 
tiffs are  entitled  to  recover  tbe  amonnt  they 
paid  in  cmniHmnise  of  the  penalty  for  fiiiling 
to  complete  the  buildings  in  time,  provided  the 
jury  are  satisBed  tbat  their  liabnity  to  this 
penalty  was  due  to  the  delay  in  the  tfelivery  of 
tbe  abiptnect  set  oat  in  the  petition.  And  If, 
by  reason  of  tbe  delay,  tbe  plaintiffs  were 
required,  in  order  to  maintain  their  credit,  and 
meet  demands  when  due,  to  borrow  ?14,000 
which  thOT-  woald  not  have  nad  to  borrow  bat 
for  the  d«ay  in  delivery  of  this  shipment,  they 
woald  be  entitled  to  nave  .indfrnent,  for  the 
reasons  stated  in  the  headnote.*' 

We  also  direct  attention  to  the  case  of 
Sayannah  By.  Co.  v.  Prltchard,  77  Ga,  412, 
1  S.  £.  261.  4  Am.  St  Rep.  92,  which  supports 
the  foregoing  conclusions. 

nillngs  of  tbe  trial  court  were  not  In 
harmony  with  our  views,  as  above  stated, 
and  for  the  errors  Indicated,  tbe  cause  must 
be  reversed. 

[E]  Tbe  complaint  contains  some  counts 
which  aver: 

"That  defendant,  its  agent  or  servant,  wan- 
tonly refused  or  failed  to  deliver  said  property 
within  a  reasonable  time^  and  because  of  said 
failure,  plaintiff's  plant  was  shut  down,"  etc. 

While  the  sufflcloicy  of  these  alleged  wan- 
toD  counts  were  not  challoiged  by  demurrer, 
we  are  of  the  opinloa  tbat,  coDstrolng  them 


moBt  strongly  against  tbe  pleader,  they  fail 
to  duirga  wantonneaa,  bat  merely  diarge  a 
failure  or  refusal  to  deliver  within  a  reason- 
able time,  a  breadi  of  dnty,  and  nothing 
more.  There  1b  no  arermeDt  tbat  they  wan- 
tonly refused  or  trant(»ily  f^ed  to  deliver 
the  property.  The  count  Is  no  stronger  then 
ita  weakest  altematlTe,  and  for  that  reastm 
there  was  no  error  committed  by  the  trial 
court  In  Instructing  the  Jury  that  the  plain- 
tiff was  not  entitled  to  recover  exemplary 
damages. 

If  there  was  any  negligent  failure  to  deliv- 
er tbe  sbipmoit  after  its  arrival  at  Hartselle, 
the  law  on  this  subject  la  so  fully  covered 
the  case  of  Sonther/i  By.  Co.  v.  Lewis,  IKS 
Ala.  461.  61  South.  863,  that  it  Is  needless  for 
us  to  attonpt  to  add  anything  to  what  was 
said  by  tbe  Suprune  Court  in  tbat  case. 

For  tbe  errors  pointed  out,  the  Judgment  of 
the  circuit  court  is  reversed  and  tbe  cause 
remanded. 

Reversed  and  remanded. 


LOUISVILLD  a  N.  B.  OO.  T.  DUNOAN. 
(6  Dir.  880.) 

(Court  of  Appeals  of  Alabama.   May  7,  1D18. 
Rehearing  Denied  June  U.  I&IH.) 

1.  NBGLiaENCa  «»184(1)  —  DIUTIXO  FIBB 

Depabtueht  UifBBAaonABU  TniB  —  Uvi- 

DBNCE.  , 

In  action  for  damam  arising  flrom  the  act 
ot  defendant  cpOzoad  In  bloekinc  a  crossing  with 
its  train  for  an  unreasonable  time,  so  that  nre 
department  could  not  save  plaintiff's  proper^, 
evidence  held  to  warrant  jury  finding  tbat  ob- 
stnictiw  of  croadng  for  4^  minutes  was  un> 
reasonable. 

2.  Nboliqkncb  ^184(11)— Jfaoznun  Oausb 

~£IVXDENCS. 

Evidrace  held  to  support  Jury  finding  that 
loss  of  plaintlirs  goods  by  fire  resulted  txom 
n^^ence  of  dtfendant  rauroad  company  from 
obstructing  croasing  for  unxeasooable  time  so 
tbat  fire  department  could  not  get  to  the  fire. 
iJ.  Sales  «=s»481  —  CoNDmoNAi,  Saus  —  Db- 
BTBUonoir  or  PaopnTT  bt  thibd  Ii^ebsok— 

UlOHT  OP  BUTEB. 

Plaintiff,  who  had  only  partially  paid  for 
household  goods,  seller  retaining  title  until 
purchase  price  was  paid,  had  such  special  prop- 
erty as  would  antborlae  an  action  m  his  name 
against  a  tUhl  penon  fat  their  negligent  de- 
struction. 

4.  Nboliobnoe  <t=»l08(l)— Pzj^aozno— UsnN- 
ZNG  Quo  Mono — Necessitt. 

Where  the  gravamtn  of  tbe  comi^aint  is  tbe 
alleged  misfeasance  or  nonfeasance  of  the  de- 
fendant, it  is  not  necessary  to  define  the  quo 
modo  of  the  negligence  complained  of. 

5.  Nboliqehcb  «»10tHl)— Pi^dino— tSum- 

OIKHOT. 

A  complaint  alleging  that  one  of  defendant's 

trains  extended  across  and  obstructed  a  cross- 
ing, so  as  to  delay  passage  of  Uremen  in  their 
run  to  Bre,  hetd,  when  coupled  with  allegations 
tbat  defendant  negligently  delayed  firemen  oa 
their  route  to  fire,  to  sutticiently  allege  that  de- 
fendant was  guilty  of  negligence  In  blocking 
crossing  for  an  unreasonable  time. 

Appeal  from  City  Court  of  Bessemer;  J.  0. 
B.  Gwln,  Judge. 
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Action  by  W.  It.  Dnncan  against  theI«onls- 
Tllle  &  Nashville  Ballroad  Oompany.  Judg- 
ment for  plalnUfl,  and  defendant  appeals. 
Affirmed. 

The  following  charges  were  refused  to  de- 
fendant: , 
(7)  If  you  believe  the  eridence  in  this  case, 
cannot  award  plaintiff  any  damages  for  the 
of  the  matting  destroyed  try  fire, 
(tj)  Same  as  7.  except  it  refers  to  two  art 
squares. 

(9)  Same  as  7  except  that  it  refers  to  a  sew- 
ing machine. 

The  action  is  for  damages  resulting  from 
the  burning  of  certain  household  goods  al- 
leged to  have  been  caused  from  the  fact 
that  one  of  the  defendant's  freight  trains 
blocked  a  crossing  for  an  unreasonable 
length  of  time,  thereby  preventing  the  fire 
department  from  earing  plaintifTs  pn^rty. 

TUlman,  Bradley  &  Morrow  and  T.  A.  Mc- 
Farland,  all  of  Blrmln^m,  and  T.  T.  Hu^, 
of  Bessemo',  fbr  appellant    Gootfwyn  & 

Ross,  of  Bessemer,  for  appellee. 

SAMFORD,  J.  [1,2]  The  evidence  for 
Idalntlff  tmded  to  show  that  he  was  the 
owner  of  certain  pmonal  property  contain- 
ed In  his  residence  In  the  dty  of  Bessemer, 
Ala.;  that  the  house  next  to  the  house  in 
which  he  lived  caught  afire ;  that  the  alarm 
was  tamed  in  to  the  dty  flre  d^>artm«it; 
tba(  the  department  req;>onded  promptiy; 
tttat  the  fife  track  was  a  motor  tmdc,  whldi 
ran  very  r^ldly;  that  within  «  few  blodcs 
of  the  house  the  flre  tm<A  was  fbroed  to 
cross  the  tncks  of  the  d^iendant  at  a  r^- 
lar  street  crossing;  that  at  this  crossing 
the  flre  truck  was  stopped  by  a  fr^^t  train 
that  had  just  polled  across  the  street;  that 
Hie  chief  of  the  fire  departmmt  attempted  to 
get  the  trainmen  to  dear  the  street  so  that 
the  truck  conid  proceed  to  the  fixe;  that  the 
trainmen  refused  to  make  sny  effort  to  dear 
the  crossing;  that  the  dbleC  of  the  flre  de* 
partmut  told  the  trainmen  that  the  flre 
truck  was  going  to  a  fire ;  that  the  mglneer 
was  sitting  in  his  cab  window  looking  to- 
wards the  fire  truck;  that  ttie  delay  caused 
by  the  obstructlMi  was  about  4%  minutes; 
that  but  tor  the  dSlay  the  i^roperty  of  the 
plaintiff  would  have  been  saved  frcan  burn- 
ing. 

(1-^  Boaxa  of  the  forgoing  fkicts  were  de- 
nied b7  defendant's  witnesses,  thereby  pre- 
senting an  Issue  for  the  Jury.  Hie  first,  sec- 
ond, third,  fourth,  fifth,  and  sixth  aaslgn- 
ments  of  wror  preset  the  qnestlfm  as  to 
whetiier  or  not  the  appellee  was  mtttled  to 
recover  In  this  case  on  the  evidence  present- 
ed, and  all  iwesrat  the  same  question.  We 
tecogoixe  the  prlndple  of  law,  as  expressed 
In  the  maxim,  'T)amnum  absque  Injuria,"  as 
laid  down  in  Oooley  on  Torts,  p.  851«  and  af- 
firmed In  the  case  of  L.  &  N.  v.  Scruggs  & 
Echols,  161  Ala.  9T,  49  South.  399,  23  L.  R. 
A.  (N.  S.)  ISl.  135  Am.  St.  Rep.  114,  but  we 
are  of  the  cvlnlon  that  the  rule  of,  *^le 


tit«re  tu6  ut  aliennm  ntm  bedas,**  Is  not  ap- 
pUcable  to  the  case  at  bar.  In  the  Ii,  ft  N. 
Case,  supra,  the  use  <rf  the  ^perty  was 
passive,  and  therefore  the  d^endant  was 
guilty  of  no  n^ligence  In  the  exercise  of  its 
rights  resulting  In  Injury  to  plalntlfrs  prop- 
erty. But  In  this  case  the  deCendant  owed 
the  plaintiff  flie  duty  not  to  obstruct  a  pub- 
lic street  tor  an  unirrasmiable  time,  when  It 
knew  a  fire  trudK  was  being  delayed  on  its 
way  to  a  fire,  and  what  was  an  unreastMiable 
time  was  und»  all  the  fscts  a  question  for 
the  Jury.  Fonr  and  one-half  mlnntes  under 
some  drcnmatances  would  be  a  Short  time, 
a  reasonable  tlm^  but  whea  a  man's  house 
is  afire,  4%  minutes  is  a  long,  long  time  to 
wait  for  assistance.  The  use  of  defSndanfs 
tradi;  blocking  a  public  street  for  4^  mlo- 
ntes  under  ordinary  drcnmstances  would  be 
a  reasonable  time,  and  therefore  worfld  be  a 
pasdve  use.  In  the  exeniae  of  whldi  it  could 
not  be  made  llaUe,  but  whai  the  d^en&mt 
continues  to  obstimct  the  street  after  the 
lapse  oi  a  reasonable  time,  taking  Into  con- 
sideration all  the  facts  and  circumstances 
existing  as  to  what  constitutes  a  reasonable 
time,  it  bectmies  active  use,  and  if  then  used 
in  derogation  of  plalntlfTs  rl^ts,  and  dam- 
age occurs  as  a  proxlmato  consequence;  the 
defendant  would  be  llabla  U  4b  N.  v. 
Scruggs  et  a1.,  161  Ala.  100,  49  South.  399. 
23  I*.  R.  A.  (N.  S.)  184,  135  Am.  St  Rep.  114; 
Amer.  S.  ft  T,  P.  Co.  v.  Pittsburgh  L.  B.  Ry. 
Ca,  148  Fed.  789,  7iS  O.  C.  A.  47.  12  L.  R. 
A.  (N.  S.)  382,  6  Ann.  Cas.  626;  B.  E.  &  B. 
V.  Williams,  190  Ala.  53,  66  South.  653.  In 
order  fbr  the  Jury  to  find  for  tiie  plalntUf  in 
this  case,  it  was  necessary  for  them  to  find 
that  the  crossing  was  obstructed  for  an  un- 
reasonable time;  that  the  efforts  of  the  fire- 
men, unimpeded  by  the  negligent  acts  of  de- 
fendant's servants  In  control  of  the  train, 
would  have  saved  frcHu  destruction  the  plain- 
tiff's property.  There  was  evidence  frun 
which  the  Jnry  could  so  find. 

[J]  (7-9)  If  the  evidence  showed  that  the 
matting,  rugs,  and  sewing  machine  had  been 
only  partly  paid  for,  and  the  seller  bad  re- 
tained title  until  the  purchase  price  was 
fully  paid,  the  plaintiff  did  own  such  a  spe- 
dai  prc^wrty  In  the  articles  as  would  au- 
thorize an  action  In  his  name  against  a 
third  person  for  their  negligent  destruction. 
Montgomery  Gaslight  Co.  v.  M.  &  E.  R.  B. 
Co.,  86  Ala.  BT2,  5  South.  735,  and  authori- 
ties dted  on  page  382.  For  the  above  rea- 
son, charges  7,  8,  and  9  as  requested  by  de- 
fendant were  properly  refused. 

(10)  The  complaint  which  was  In  one 
count  omitting  the  formal  parts' and  the 
description  of  the  proper^,  was  as  follows: 

"And  plaintiff  says  that  a  house  in  which  be 
resided  and  which  contained  the  persMial  ef- 
fects and  household  fomitare  of  plaintiff  at 
No.  2821  on  Twelfth  avoiue.  Id  said  tits  of 
Itessemer,  caught  on  fire,  and  the  firemen  of  the 
fire  department  of  said  city  were  going  to  said 
fire  with  a  large  fire  tmclc  for  the  paqwse  of 
pntting  out  said  firs^  and  while  wM  firemen  with 
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wid  fire  truck  wen  (trfoc  to  said  fir«  alongj 
Bigbth  aventie,  a  public  thoronghfare  of  aaid  dt^ 
of  Besaemer,  one  ot  defoidaiirs  said  trains  ex- 
tuded  acroBt  and  obrtmcted  aaid  Ei«hth  avenue  | 
BO  as  to  delay  for  a  considerable  tliae  tbe  past- 
sage  of  tbe  said  firemen  and  motor  truck  alone 
said  Blgfath  avenue  in  their  run  to  said  fire,  and 
when  said  fire  WM  fiuUr  reached  by  said  fire- 
mea  with  said  truck  U  was  too  late  to  save 

KiintilTs  said  personal  effects  and  hoosdiold 
rnitnre,  but  the  same  were  then  and  tiiere 
dertroyed  Iv  said  fire.  *  •  * 

"AnA  tbe  plaintiff  says  that  his  said  damage 
was  proximately  causM  by  the  negligence  of 
defendant,  in  this :  That  defendant  oegligently 
ddnyed  Oie  said  fir«nen  with  nid  tmek  in 
their  paasage  along  said  li^tb  avenne  en  route 
to  said  fire.  And  plaintiff  says  that,  except  for 
defendant's  said  negligent  delay  of  said  firemen 
with  said  fire  tmek,  the  said  firemen  with  said 
fire  track  would  hare  reached  said  file  quicker 
than  they  did,  and  would  have  saved  iduntlff's 
said  personal  effects  and  household  fumiture 
destruction  said  fire,  and  plaintUTs  sAld 
dnntage  would  have  been  aT<dded." 

'  [4]  It  has  become  a  rule,  wdl  setOed  by 
nnmerfnu  dedslona  of  this  ot>urt  and  the 
Bnpreme  Court  of  this  state,  so  as  to  need 
no  furflier  discuarion,  that  Where  the  grava- 
men of  the  complaint  Is  flie  alleged  misfeas- 
ance or  nonfeasance  of  the  defendant.  It  Is 
not  necessary  to  d^tne  the  quo  modo  of  the 
n^Ugenoe  complained  ot  Smithon  By,  Go. 
r.  Crawfbrd,  164  Ala.  178,  51  Sonth.  840;  U 
*  N.  r.  Harbuvy,  120  Ala.  237,  28  South.  438, 
60  B.  A.  820;  Armstrong  Sbmtgomery 
St.  By.  Ck>.,  123  Ala.  233,  20  South.  349. 

[8]  It  is  alleged  In  tbe  complaint  in  gea- 
era.1  terms  that  the  defendant  negligently 
delayed  the  firemen  with  the  trudc  in  th^ 
passage  along  Eighth  avenue  en  ronte  to  the 
fire,  and  this  was  coupled  with  an  avenuCTt 
that  one  of  defendant's  trains  extended 
across  said  Eighth  avenue  so  as  to  delay 
for  a  ooDSlderable  time  the  passage  of  said 
firemen,  etc.  In  delivering  tbe  opinion  In 
the  case  of  Southern  By.  r.  Crawford,  snpra, 
Mr.  Justice  Sayre  says : 

"Count  4  differs  from  count  1  on^  In  that 
it  gnahfiea  tiie  allegation  tiiat  tiiewtendant 
negligent^  ran  an  wiine'  by  the  additional 
averment  that  tiw  engine  was  run  'at  a  rapid 
rate  of  speed.'  ** 

And  he  then  proceeds  to  aay: 

"It  is  not  to  be  declared  defective  under  the 
rule  that  the  sutficienf?  of  a  complaint  in  an 
action  for  personal  injuries  which  undertakes 
to  define  tiie  particular  negligence  which  caused 
the  injury  must  be  tested  by  the  special  allega- 
tions in  that  respect.  In  other  words,  the  al- 
legation that  the  train  was  run  at  a  rapid  rate  of 
speed  is  not  put  in  apposition  to  a  general  charge 
of  negligence.  Bather,  the  act  particularly  aJ- 
l*f«d  to  have  been  done  is  characterised  gen- 
erally as  having  been  negligently  doQ&  This 
characterization  supplies  every  dement  neces- 
sary to  make  the  rapid  running  of  a  trshi  negli- 
gence." 

And  again,  In  the  same  opinion: 

"There  are  conditions  under  which  it  may  con- 
.Btitnte  negligence  to  maintain  a  rapid  rate  of 
need  In  the  movement  of  a  railroad  train,  and 
thoea  conditions  are  supplied  in  tbe  count  by  the 
averment  that  defendant's  train  was  negligently 
moved  at  a  rapid  rate  of  epeed." 


We  ml^t  aptly  pataidirase  tbe  forgoing 
reasoning  of  the  learned  Justice  in  this  (pin- 
ion as  applied  to  the  present  complaint.  It 
Is  alleged  that  defendant  n^llgently  delayed 
the  said  flrem^  with  said  truck  In  tibelr 
passage  along  said  Eighth  avenue  en  route 
to  said  fire,  which  is  preceded  by  an  allega- 
tion that  one  of  defendant's  trains  extended 
across  and  obstructed  the  avenue  so  as  to 
delay  tbe  truck  for  a  cmslderable  time. 
There  are  conditions  under  which  It  may 
constlttfte  negligence  to  delay  flremoi  at  a 
street  crosdng  for  a  considerable  time,  and 
those  conditions  are  supplied  bt  tbe  count 
the  averment  that  the  defendant  negli- 
gently ddayed  fbe  flr^en,  eta 

The  reasoning  of  the  justice  in  the  case  of 
Southern  By.  r.  Crawford,  supra,  senns  to 
us  both  applicable  and  unanswerable.  We 
therefwe  hold  that  tbe  count  was  not  sub* 
Ject  to  the  demurrw.  Besides,  it  win  be 
Eeea  by  a  reading  of  the  general  charge  of 
the  court  that  the  Judge  trying  tbe  case  so 
construed  tbe  complaint.  In  that  he  charged 
the  Jury  that  tbe  complaint  alleged  that  the 
defendant  was  guilty  of  Diligence  In  blo<^- 
Ing  tbe  crossing  for  an  unreasonable  length 
of  time. 

For  the  reasons  above  stated,  the  motion 
for  a  new  trial  was  properly  overruled.  We 
find  no  error  In  the  record,  and  flie  Judgment 
Is  affirmed. 

Affirmed. 

(143  La.) 

No.  22740. 

STATE  T.  NEW  OBLEANS  LAND  CO. 
(Supreme  Court  of  Louisiana.   Kay  27,  1918. 
Bdiearing  Denied  Jane  20,  lOia) 

(Sytlabiu  by  Bdtioriai  Staff.) 

1.  Public  Lurnt  «o»106(l)— Sokooi.  Laitdb— 
Anudxouioh  bt  Luid  DsPABnaniT— Bf- 

TEOT. 

As  between  state  and  schools,  title  Co  frac- 
tional section  of  land,  for  all  purposes  of  suit 
by  state  against  claimant  of  land,  must  be  held 
to  be  in  sdioola;  Land  Department  having  so 
adjudicated  title,  and  state  mot  having  aweued. 

2.  REOBtVKBS  ^i42  — SAU  Of  PBOPBBTT  — 

Tins  Tbansfbbbed. 
An  adjudication  at  rec^ver's  sale  In  suit 
against  a  <AXj  could  transfer  only  sudi  tifle  to 
the  land  as  ue  city  had. 

8.  PlTBLIO  LlHH  4SB>64(l>'-S0B0OL  LAKDB— 

Tbansfbb. 

A  private  asylum  foa  destitute  girls  could 
not  transfer  land  of  the  state  or  of  the  public 
schools  to  board  of  comroisslraers  of  a  drainage 
district  created  by  Act  No.  166  of  1868,  in  pay- 
ment of  any  debt  it  might  owe,  though  tbe  d«it 
was  due  in  part  for  drainage  of  the  land, 

4.  States  «s>2I3~Salk  Undee  JtrpoinNT. 

Sale  of  state's  land  under  Judgment  against 
private  asylum  for  destitute  girls  would  be  a 
nuWi^. 

5.  DbAINS  ^9l5  —  TeKBITOBT  iNCLtTDED  — 

State  School  Laitds— Statute. 
Ijand  M  the  state,  and  land  held  b^  it  as  tms* 
tee  for  the  public  sdiools,  was  not  intended  to 
be  embraced  In  Act  No.  106  of  1868.  as  to  for* 
mation  ot  drainage  districts,  auUioiishig  pro- 
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ceedlnr  In  rem  witliont  othar  dtatton  thu  iiewB- 
paper  publication. 

6.  TAXA-nOK  <ts»183  —  BXOBPnOH  OF  Statb 
PEOPaBTT. 

State  property  Is  impliedly  excepted  vhea 
authority  Is  given  to  levy  a  tax. 

7.  EBTOPPBL  «»62(2)  —  BBTOFFBL  AOAUfBT 

Statb— Acts  of  Dbaihaob  Boakd. 
Act».of  drainage  board  created  by  Act  No. 

165  of  1858,  In  acquiring  state  land  from  pri- 
vate orphan  asylum,  and  transferrinur  It  to  city 
of  New  Orleans,  were  not  binding  by  estoppel 
on  the  state ;  board  being  mere  local  agency. 

8.  BbTOPPKL  <t=»62{2)— fiATIFICATlON  $B  COK- 

FiBiCATiDN— Statute. 
Under  Oiv.  Oode,  art  2272,  providing  tbat 
the  act  of  confirmation  or  ntificati<Hi  oblif  a- 
titm  against  which  lav  admits  actiiHi  of  nullitr 
or  re^sslon  is  valid  only  when  cmtalning  the 
substance  of  the  obligation,  mention  of  the  mo- 
tive of  the  action  of  resdasion,  and  the  inten- 
tion ol  supplying  the  defect  on  which  it  is  found* 
ed,  an  eatoppd  cannot  be  tesed  on  a  legidativa 
act  which  does  not  ctutain  sndi  matter. 

9.  Estoppel  «=»70(1>— Titus  to  Land. 
In  the  al»ence  of  assumption  of  rouxHuri' 


Ulity  for,  or  misreiKvsentatioii  oi,  tiie  title  of 
land  conveyed,  there  can  be  no  ground  for  estop- 
pA  in  that  respect. 

10.  PcjBLio  Lands  ^bS4C9  — ■  Aueitation — 
Land  Not  Bxumauia  vo  Siatb— Dbed  ob 

Estoppel. 

Land  not  awarded  aa  sdiool  land  by  the 
Land  Department  did  not  belong  to  the  state 
and  was  not  subject  to  be  alimated  by  It;  by 
direct  deed  or  thnmgh  the  medinm  of  an  Mtop- 
peL 

11.  Schools  and  School  Districts  ^s>15 
-^HOOL  Lands  —  State  as  I^ustee— Di- 

TBBBION  OF  LAND. 

The  state,  holding  landj  as  taniatee  for 
schools,  could  not  divert  it  from  its  trust  pur- 
pose, and  transfer  it  to  a  drainage  board  for 
drainage  purposes,  either  by  direct  act  of 
donation,  or  through  the  medium  ot  an  estoppel. 
IZ  ADVEBSB  PoSBESBIOH  «B97(2)  —  Fbbbobxp- 
TZON  AS  AOAINST  StAIV. 

PreBcripti(Hi  acquirandi  caaaa  does  not  ran 
against  the  state  for  its  own  propertr. 

18.  ADTEBBE  POSSESaiOR  «»70!)— FXXSCBIP- 

TZON— School  Lands  of  State. 
Prescription  acquirandi  causa  does  not  run 
against  the  state  for  school  land,  conditional  ti- 
tle  to  whidi  was  given  the  state  by  Act  Ccmg. 
Veb.  Vi,  t84&. 

14.  Adverse  Fobsession  ^48(1>— Pbesgbip- 
tion— Successive  Oooupants. 
Successive  titularies  of  land,  ccmfident  in 
tiie  security  of  their  title  for-  more  than  ISO 
years,  ahouid  not  ba  diatnrbad  untess  the  legal 
•ituation  compels  It 

ID.  PuBUo  Lands  «=»210— Spanish  Grant— 
Pbbsvuftion. 
Actual  occupancy,  for  more  than  80  years 
during  Spanish  i^gime^  of  land  now  within  lim- 
its of  New  Orleans,  then  within  mile  of  limits, 
brought  to  public  attention  by  two  notarial 
transfers  at  time,  may  be  considered  to  have  had 
the  tacit,  if  not  the  express,  confirmation  of 
the  Spanish  regime. 

16.  Public  Lands  <e=>195  —  Colonial  Land 

ObANTS— CONFIBHAnON  ACTS. 

The  Acts  <^  Oongresa  inx>viding  for  the  con- 
firmation and  registry  of  coloniEu  land  grants 
refer  only  to  inchoate  titles,  not  to  those  which 
had  matured  before  transfer  of  the  colony  to  the 
United  States. 

Appeal  from  Civil  District  Ooort,  Fftrish  <tf 
Orleans ;  T.  O.  W.  EUls,  Judges 

Suit  hy  the  State  ct  Louisiana  against  the 
New  Orleans  Land  GtNnpany.  Judgment  for 


plalntifF,  and  defendant  amiealaL  Judgment 
set  aside  In  part,  and  affirmed  in  part 

Chaa.  Lonque  and  W.  O.  Bart  both  of  New 
Orleans,  for  appellant  Ohwndler  0,  Jjaxea- 
berg,  Dlst  Aity^  of  New  Orleans^  Bobeit 
BiTaid^  Dlst  Atty^  ta  Ctoetna,  and  I.  D. 
Moor^  CSty  Attj-^  ot  New  Orleans  <Wm. 
Wlnans  Wall  and  J.  d  Henrlques,  both  of 
^ew  Orleans,  of  conns^,  for.  tbe  Stata 

PROrOSTT,  J.  Olie  board  of  dlractors  of 
the  puUle  sdiools  of  the  parish  <tf  Orleans 
brought  salt  against  the  defendant  company 
to  reooTOr  fractional  section  16,  township  1% 
range  U  east,  as  belonging  to  the  public 
schools  of  said  parish,  and  obtained  judgment 
in  the  trial  court  and  In  Oils  court ;  but  on 
aK^lcatton  for  a  rdiearini^  tbe  judgmoits 
were  set  aside,  for  the  leasoiL  that  it  was 
found  that  the  pn^ier  anthmlty  for  standing 
In  Judgment  as  plaintiff  in  the  suit  was  the 
state,  and  not  the  st^ool  board.  Board  of  Di- 
rectors of  Public  Schocds  of  Parish  of  Or^ 
leans  v.  New  Orleans  Land  Co.,  138  La.  32, 
70  South.  27.  Tbe  present  suit  is  a  rraewal 
of  that  suit  and  has  been  brought  by  author- 
ity conferred  by  Act  168,  p.  237,  of  IdlO,  in 
the  interest  of  the  public  schoola  of  the  pai^ 
iabee  of  Orleans  and  Jeffers<ML 

We  are  asked  by  defendant  to  cooslder 
again  the  points  involved,  and  will  do  so. 

Tb&  answer  contains  the  fallowing  allega^ 
tlon: 

"That  a  small  portion  of  the  property  claim* 
ed  in' this  case  was  acquired  from  Bernard  May- 
be, who  acquired  same  at  a  tax  sale  for  delin- 
Quent  taxes  asseased  to  the  Miine  Asylum  for 
Destitute  Orphan  Girls,  which  tax  sale  was 
made  more  than  three  years  before  the  histltii- 
tion  <a  this  suit  and  for  mora  than  three  years 
avoidant  has  beoi  in  posasasion  of  tbe  prop- 
erty as  owner  and  has  been  paying  taxes  there- 
on. 

^The  portion  thus  said  to  have  been  acquired 
is  not  further  described  than  is  here  stated, 
Mtber  in  the  petition  or  In  the  evidence; 
the  tax  deed  was  not  ofEered  in  evidence: 
and  this  tax  title  Is  not  referred  to  in  the 
briefs.  So  that  we  assume  the  defendant  Is 
no  longer  relying  njMm  this  alleged  tax  sale 
for  any  purpose. 

Defendant  claims  to  have  title  under  a 
grant  made  by  the  French  or  Spanish  govem- 
mat  In  colonial  days;  and,  in  the  erait  this 
title  Is  not  recogidzed,  and  the  land  is  htid 
to  bare  bedonged  to  liie  state  of  LoulsUna,  or 
to  tbe  pnUlc  Bdiool^  then,  nnda  an  adjudl< 
cation  made  to  Its  author  in  title  at  a  »- 
cover's  sale  In  tbe  suit  of  J.  W.  Feake  r. 
City  ot  Mew  Orleans;  and  If  not  by  virtue 
of  the  fbregolng,  then  by  prescription  of  SO 
and  10  years;  and  claims,  finally,  that,  at 
all  events,  the  land  cannot  possibly  belong  to 
the  schools,  because  the  section  and  tbe 
township  are  both  fractional,  and  hence  that 
the  suit  must  be  dismissed,  since  the  action, 
being  petitory,  comes  under  the  principle 


4ss»Fi»  otltir  cases  sss 


tmrio  sad  KEY-NUAIBSa  IB  ail  K«y-Miimb«r*A  01s««ta  aaa  Indoes 


Digili2ed  by 


Google 


La.) 


STATE  V.  NEW  OBLEANS  LAND  CO. 


517 


that  the  plaintiff  la  a  petitory  actl(Hi  must 
recover  on  the  atren^h  at  his  own  title  and 
Dot  OD  the  weakness  of  that  of  his  advenary. 
D^endant  also  pleads  estoppeL 

[1]  The  said  township  was  surveyed  offi- 
cially, and  the  survey  approved,  In  1872. 
Part  of  Its  area  being  swamp,  and  therefore 
passing  to  the  state  by  rlrtoe  <A  the  congrea- 
sional  land  grants  of  184ld  and  1SB(K  the  atate 
applied  to  the  Lactd  D^iartmttit  to  have  her 
title  nndw  said  grants  confirmed.  This  was 
In  1896.  The  confirmation  was  accorded,  ex- 
cept as  to  this  section  16,  which  the  depart- 
ment raled  was  school  land,  and  hence  not 
to  have  passed  tmder  said  land  grants.  In 
that  decision  the  state  haa  apparently  ac- 
quiesced; tot  she  did  not  aiq?eel  from  it 
then,  and  has  not  done  ao  to  this  day  after 
nuire  than  20  years.  correctness  of  that 
decision,  which  the  states  the  only  party  In 
'  intweat.  Is  thns  not  contesting;  we  do  not  see 
that  the  defendant  in  this  case  ha«  any 
standing  for  contesting.  In  this  respect  the 
case  is  analogous  to  those  where  the  former 
owner  of  property  adjudicated  to  the  state 
at  tax  sale  has  been  heid  to  be  wlthoat  In- 
terest to  inquire  into  tha  raUdlty  or  noUily 
of  a  sale  made  of  the  same  vropertr  bj  tl» 
ofncers  of  the  atate  to  mum  tlilrd  panw, 
vithoat  anthiHlty.  Quaker  Beall7  Go.  t.  La- 
twsae.  ISl  La.  906.  eo  Sontb.  661,  Ann.  Oaa 
1914A,  1078,  and  casea  tfaerft  dted.  Sightly, 
or  wrongly,  therefore,  as  an  effect  aC  the  said 
decision  of  the  Land  D^rtmeat.  the  title, 
as  between  the  state  and  the  sdiools,  most, 
for  all  the  purposes  of  the  present  salt,  be 
beld  to  be  in  the  schoola 

The  title  by  colonial  grant  we  shall  crane 
to  l&tet.  We  take  up  now  the  Question  of 
■whether  the  title  of  the  state,  Individaally 
or  as  trustee  for  the  schools,  was  transferred 
to  plaintiff's  author  in  title  by  the  adjudica- 
tion at  the  recelvw's  sale  in  the  stdt  of  J.  W. 
Peake  v.  City  of  New  Orleans. 

This  point  has  already  been  decided  against 
defendant  in  the  cases  of  Leader  Realty  Co. 
T.  Lakeview  Land  Ca,  183  la.  646,  63  South. 
253;  Board  of  Directors  v.  New  Orleans 
Land  Co.,  138  La.  82,  70  South.  27 ;  Leader 
Bealty  Co.  v.  New  Orleans  Laud  Co.,  142  La. 
169,  76  South.  601. 

[2]  Said  adjudication  could  transfer,  of 
course,  only  such  title  as  the  city  had. 

If  she  had  any,  it  was  derived  through  a 
sale  made  by  the  MUne  Asylum  for  Destitute 
Orphan  Qirls  to  the  board  of  commissioners 
of  the  drainage  district  created  by  Act  165, 
p.  114,  of  1858;  and  under  Act  30^  p.  76,  of 
ISTl,  transferring  to  the  cUy,  as  tmsteeb  all 
the  real  estate  Hie  said  board  mt^t  lure 
title  to.  The  Bayima  oonld,  ot  ooorae^  trans- 
fer only  snch  title  as  it  had,  and  as  to  what 
title  it  had  iria  be  shown  when  we  coaw  to 
consider  the  oUesed  colonial  grant 

[1]  The  teamed  connsel  for  d^endantthtnk 
that  the  title  thns  tranaf erred  by  the  osylnm 


became  perfected  In  some  way  in  the  course 
o^  or  as  an  effect  of,  the  transfer  to  the 
drainage  board ;  because  the  transfer  was 
made  to  satisfy  a  debt  due  by  the  asylum  to 
said  board  under  this  same  act  of  1858  for 
the  drainage  o£  this  and  of  other  lands  of 
the  asylum.  To  our  mind  it  Is  very  plain 
that  the  asylum  could  not  transfer  the  land 
of  the  state  or  of  the  pul^c  schools  in  pay- 
ment of  any  debt  It  might  owe,  and  that  the 
fact  that  the  debt  was  due  in  part  for  thQ. 
drainage  of  this  land  conld  not  make  any 
difference. 

[4]  Gounsd.  deal  with  the  case  as  If  a 
Judgmmt  had  been  obtained  against  the 
asylum  for  the  assessment  under  said  act, 
and  the  property  had  bew.  seized  aad  sold 
under  said  Judgment,  and  adjudicated  to  the 
said  drainage  board.  Such  is  not  the  case. 
But  we  do  not  see  that  It  would  make  any 
difference  If  It  were,  for  a  sale  of  the  prop- 
erty of  the  state  made  under  a  Judgment 
against  this  asylum  would  be  simply  a  nul- 
lity. 

[K]  A  vague  argument  is  made  that  this 
lEind,  even  though  belooglog  to  the  state  or 
to  the  schools,  was  liable  to  the  drainage  as- 
sessment under  said  act;  and  that  therefore 
the  title  of  the  said  drainage  board  to  It  was 
good.  And,  in  support  of  this,  the  decision 
In  New  Orleans  v.  Warner,  175  U.  S.  120, 
20  Sup,  Ct  44.  44  L.  Ed.  96,  is  dted,  where, 
speaking  ot  the  said  act  of  ias8  and  Its 
several  amendments,  the  Supreme  Court  of 
the  United  States  Said: 

"There  is  nothing  In  the  several  etatutes  of 
Louisiana  upon  the  subject  wbicb  Indicates  that 
private  property  tmly  was  int«i^  to  be  af- 
fected. It  is  true  that  by  the  act  of  1868,  par. 
7,  the  district  court  is  empowered  to  decree  that 
each  portion  of  the  property  situated  within  the 
drainage  limits  is  sabiect  to  a  first  mortgage, 
lien  and  privily  in  favor  of  the  board  of  eom- 
missionera  for  such  amount  as  should  be  assess- 
ed upon  such  pr&perty  for  its  proportion  of 
cost  of  the  draining;  and  that  this  was  obvi- 
ously intended  not  to  apply  to  public  pn^tfty.*^ 

The  said  act  of  1858  did  not  authorise  a 
proceeding  in  personam  for  cofcffcement  of 
payment  of  the  drainage  assessment  wbldi  It 
authorized  to  be  levied,  but  tmly  a  inoceed- 
iug  In  rem,  wlthont  other  citation  than  news- 
paper publication — very  much  after  the  man- 
ner in  which  the  payment  of  state  taxes  is 
enfiHXied.  It  Is  hard^  possible  that,  by  satSi 
a  proceeding,  the  streets  and  public  places 
of  the  city  of  New  Orleans  oonld  have  beoi 
seized  and  sold  as  private  property.  It  may 
be  doubtful,  tberetore^  and  we  say  it  with 
all  due  deference^  whether  iH'operty  ot  that 
Und  was  Intended  to  be  subjected  to  said 
local  contribution.  But  tiowever  the  case 
ml^bt  stand  as  to  that  kind  of  property,  we 
are  very  clear  that  the  state's  prop^ty  and 
the  property  held  by  the  state  as  trustee 
for  the  schools  was  mt  intended  to  be  em- 
braced In  said  act;  for  it  Is  very  evident, 
from  the  reading  as  a  whole,  that  the  stato 
did  not  contonplate  tbat  die  should  be  one 


Digitized  by 


518 


TO  80UTHEHN  RSPORTER 


(La. 


of  ttae  "ovnen"  of  pronertar  to  be  proceeded 
agftbiBt  In  the  summary  method  provided  for 
In  said  act:  and  It  Is  very  evident  that  the 
981«000  an>ropriatl<Hi  made  the  state  In 
aald  act  towards  the  expense  <^  said  drain- 
age was  with  a  ^ew  to  an  eanltahle  con- 
trlbution  by  the  state  because  of  whatever 
state  pn^KTty  ml^t  be  situated  wttfaln  the 
area  to  be  drained. 

The  Snprone  Oonrt  at  tba  United  States  In 
this  Warner  Gua,  even  ttHnu^  hcddlng  that 
the  city's  prc^erty  was  wiOidn  the  act.  was 
€f  optDlon  ttiat  obvloody  the  city's  prcperty 
was  not  to  be  aflbcted  by  any  mortgage,  11^. 
or  privilege,  or.  In  other  words,  was  not  to 
be  liable  to  be  seized  and  aoM.  Now,  If  tbls 
was  tme  of  the  city's  property,  how  mn<di 
truer  was  It  of  the  state's  pn^wrty,  or  of 
the  property  of  the  schools  h^d  in  trust  by 
the  state.  This  state  pn^rty  could  not  have 
been  seized  and  sold  under  said  act  of  1858, 
and  still  less  could  It  be  transferred  by  the 
asylum  or  by  any  otbsr  stranger  to  the  title. 

[B]  The  statute  anthorlzlng  this  drainage 
assessment  to  be  levied  made  no  mention  ot 
the  state's  property  or  of  the  property  held 
by  the  state  aa  trustee  for  the  public  schools, 
and  "the  rule  Is  that  state  pr(^>erty  Is  Im- 
pliedly excepted  when  authority  is  given  to 
levy  a  tax."  Leader  Realty  Co.  v.  Lakevlew 
Land  Co.,  supra.  See,  also.  175  U.  S.  120,  20 
Sup.  Ct  44,  44  L.  Bd.  96y  note. 

Passing  to  defendant's  plea  of  estoppel, 
we  note  that  the  reason  urged  In  the  brief 
why  the  state  should  be  held  to  be  estop- 
ped Is  different  frtmi  that  pleaded  In  the  an- 
swer. In  the  answer  It  is  that  the  drainage 
board  was  an  agency  of  the  state,  and  that 
therefore  Itq  acts,  in  acquiring  this  property 
from  the  Hllne  Asylum  for  Destitute  Ori^ian 
Girls  and  transferring  it  to  the  dty  of  New 
Orleans,  are  Undlng  upon  thb  state.  In  the 
brief,  the  argument  18  that  Milne  having 
by  Mb  testament  bequeathed  this  and  other 
lands  to  the  Milne  Asylum  for  DestLtute  Or- 
phan Girls,  and  the  state  having  by  special 
acts  (Acts  3  and  4  of  1839)  chartered  this  aay- 
lom  and  anthozlzed  it  to  accept  said  beqne^ 
recognized  and  ratified  thereby  Milne's,  or  the 
asylum's,  title  to  this  land ;  and,  again,  that 
the  state,  having  by  special  act  (Act  SO  of 
1871)  directed  the  drainage  board  to  transfer 
all  Us  paraphernalia  and  belongings  to  the 
dty  of  New  Orleans  to  be  h^d  by  tb<e  dty  In 
trust  for  the  purpose  of  continuing  the  drain- 
age work  through  the  instrumentality  ot  the 
Mississippi  &  Gulf  Ship  Canal  Company,  rec- 
ognized and  ratified  thereby  the  title  of  the 
drainage  board  to  this  land  wMch  the  board 
had  acquired  by  private  datlon  en  palement 
from  the  asylum  In  satisfaction  of  the  asy- 
lum's debt  tor  the  drainage  assessment  upon 
this  and  Its  other  lands. 

[7]  The  estoppel  as  pleaded  in  the  answer 
is  not  urged  In  the  briefs.  It  la  without 
merit,  since  the  drainage  board  was  a  mere 


local  Afsmc^,  and  in  no  sense  a  state  agency 
empowered  to  alienate  the  lands  of  the  state 
by  estoppti  or  otherwise; 

[I]  Hie  ealbappA  as  argued  In  the  tMrleCs  has 
more  lOanalbiUtVt  sinoe  it  is  sought  to  be 
founded  upon  acts  of  the  Jj^cUatnre;  but  la 
reality  it  Is  equally  wltlumt  mextt.  Tbe  said 
statutes  cannot  be  said  to  have  bem  conflnnar 
tlons  or  ratifications  of  anything,  because^  by  , 
express  provision  of  Olr.  Oode,  art  2272: 

"The  act  of  conBrmation  or  ratification  of 
an  obligation,  against  whidi  the  law  admits  tht 
action  of  nullity  or  reedsslon,  is  valid  onlf 
when  it  contains  tbe  sabstance  of  that  obliga- 
tion, the  mention  of  the  motive  of  the  action  of 
resdssion,  and  the  intentitm  of  supplying  the 
defect  upon  which  that  action  la  foundea."  , 

[I]  The  said  l^tslattve  acts  did  not  purport 
to  do  any  of  these  things,  and  did  not  purport 
to  donate  or  otha>wlse  alienate  this  land. 
Therefore,  not  having  been  ratlflcatlons  nor 
alienations,  they  can  serve  as  ground  for 
estoppel  only  If  they  were  representatlOTis 
upon  which  others  had  acted.  But,b^rethe 
Legislature  can  be  diarged  with  misrepresen- 
tation regarding  the  title  of  Milne  of  the 
drainage  board  to  this  land,  the  fact  would 
have  to  appear  that  the  Legislature  had 
knowledge  of  this  land  being  indnded  among 
those  which  Milne  or  the  drainage  board 
claimed  to  have  title  to;  and  that  fact  does  not 
appear.  The  sole  object  of  the  statute  Incorpo- 
rating tbe  Milne  Asylum  and  anthorlzlng  it  to 
accept  the  Milne  bequest  was  to  carry  out 
these  purposes ;  and,  in  like  manner,  the  sole 
object  of  the  statute  directing  the  drainage 
board  to  transfer  its  holdings  to  the  dty  ot 
New  Orleans  waa  to  carry  out  that  purpose. 
In  neither  of  these  cases  waa  the  Le^alature 
called  upon  to  Investigate,  or  to  know  any- 
thing aboat,  the  titles  to  the  propMty  inrolT- 
ed.  The  property  was  to  pass  Just  as  It  was, 
the  state  not  aasnming  any  reaponslMUty 
whatsoever  in  the  premises,  and  maUng  no 
representations  whatsoever;  and,  in  tbe  ab- 
soice  of  dtber  assumption  ot  reqpmdblUty  < 
or  mlsr^resentatlon,  there  can  be  no  groond 
tar  BKboppeL  It  tbe  pnidiaaer  at  the  recstf  v- 
er's  sale  was  misled  these  acts  Into  be- 
lieving that  the  purpose  or  effect  of  these 
acts  was  to  r^res^t  that  the  title  of  the 
drainage  board  to  thla  school  land  was  good. 
It  was  becausQ  he  found  In  these  acts  some- 
thing not  in  them.  But  we  dare  say  the  truth 
<tf  the  matter  Is  that  this  purchaser  made  his 
purchase  without  having  ever  heard  of  these 
old  acts  of  the  Legi^tar^  and  still  less 
having  read  tnem;  and  ttkenttm  was  In  no 
way  misled  by  them. 

j1l,11]  But  If  It  were  assumed  that  he 
was  misled,  the  estoppel  would  have  no  better 
foundation;  for,  until  the  decision  of  the 
Land  Departm^t  awarding  tbls  land  to  the 
schools  and  rejecting  the  claim  of  the  state 
to  it  shaU  have  been  set  aside,  the  land  must 
be  held  never  to  have  belonged  to  the  state, 
and  hoioe  to  have  never  been  subject  to  be 
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alienated  by  her,  ^ther  by  direct  deed  or 
through  t^e  medltun  of  an  estoppel,  as  land 
belongtag  to  her.  And,  of  course,  holding  thlB 
land  ad  trustee  qf  the  achoola,  she  could 
not  divert  it  from  the  scbocds,  Ita  trust 
purposes,  and  transfer  it,  to  the  drainage 
board  for  drainage  puipoees;  it  coold  no 
noore  do  that  through  the  medium  of  an 
estoppel  than  by  direct  act  of  doiiatlim. 
What  one  cannot  do  directly,  one  cannot 
do  indirectly. 

[12,  IS]  There  la  also  something  satd  about 
prescription  having  accrued  as  against  the 
state*  and  the  sdiools.  Prescription  acqul- 
rendl  causa  does  not  run  against  the  state 
for  her  own  proper^.  State  t.  Back,  46  la. 
Ann.  667, 16  South.  531 ;  17  B.  O.  U  689.  Still 
less  could  It  be  allowed  to  run  against  the 
state  for  school  land.  Inherent  In  the  state's 
title  to  such  school  land  is  a  condition  Impos- 
ed by  the  act  of  Congress  (Act  reb.  15,  1843, 
c.  33,  5  Stat,  at  U  p.  600)  that  the  state  can- 
not alienate  same  without  the  ctmsent  of  the 
Inhabitants  of  the  township  in  which  the 
land  is  situated.  If,  then,  the  state  cannot 
alienate  same  by  express  statute  to  that 
effect  without  such  consent,  she  is  in  no  bet^ 
ter  position  to  do  so  by  her  laws  of  prescrip- 
tion acqulrendi  causa.  The  dedsloos  dted  by 
defendant's  learned  cbnnsel  have  reference  to 
school  lands  In  Alabama  not  coming  under 
the  invvlstoa  of  said  statnta 

We  pass  now  to  the  conatderatloa  of  the 
colonial  grant 

In  a  deed  ezecated  brieve  Andres  Alnunes- 
tsr,  notary  voUlc^  on  Jnljr  8,  1778.  Oarioa 
TerrasooD  seUs  to  Andres  Jung  the  following: 

"A  plantation  situated  one  league  from  this 
city  on  Bayou  St  John,  composed  of  eight  ar- 
penta  of  noond  on  the  front  with  the  ordinary 
depth  of  forty,  bounded  on  cme  side  by  another 
plantatltm  of  O.  Barthotome  and  on  the  other 
Bide  by  another  plantation  bdonglng  to  Don 
Antonio  Maxent" 

Tb\s  act  c<»italns  the  following  declaratlMi: 
"The  same  is  held  by  me  by  concessloa  made 
to  me  by  Mr.  Aubry,  French  Governor,  at  the 
time  of  his  dwDinauon,  before  Stan.  Foucault 
Oommissarr,  as  appears  In  the  titles  that  he  de- 
Uvered  to  tne  puroiaser." 

And  the  purchaser  dedared: 

"I  accept  in  my  favor  tUs  iDStrument  and 
through  it  as  purchaser,  the  eight  arpents  of 
ground  referred  to,  which  are  dehvered  to  me  to 
my  sati8£acti<Hi,  but  I  renounce  the  proofs  and 
laws  of  its  delivery,  that  ot  the  house  not  seen 
nor  received,  and  all  of  such  that  I  might  give  a 
recdpt  in  fwm  for." 

Anbiy  was  acting  governor  of  the  province 
of  Lonlalana  tran  the  death  of  I^Abadle  in 
1768  to  the  taking  possession  of  the  province 
by  CRlelly  for  Spain  in  1769. 

On  March  8,  1774,  tbe  year  following  the 
sale  by  Carlos  T&rrascon  to  Don  Andres 
Jung,  the  latter  executed  an  act  of  sale  be- 
fore the  seme  notary  selling  the  same  plan- 
tation by  the  same  description  to  Mariana, 
free  woman  ot  color;  and  this  pardiaser  ac- 
knowledged ddivery  <^  the  plantatl<Hi  "as 
yreil  as  of  the  honse,  not  seen  or  rocdved." 


Three  years  hiter,  May  14,  1777,  Mariana 
sold  the  same  plantation  to  Naneta,  free  wo- 
man of  color,  as  also  "two  cows  and  four 
calves  which  are  situated  on  said  plantation." 

Five  years  later,  In  1782,  Naneta  made  her 
notarial  will  bequeathing  her  pnperty  to 
her  husband  Michel  Demlsaeaux. 

Six  years  later,  on  May  25, 1788,  Michel  De- 
rulsseanx,  by  notarial  act  sold  4  arpenta 
front  by  40  arpents  In  d^h  of  the  land  to 
James  Profit  and  Thomas  and  David  Urgu- 
hart 

The  four  arpents  thus  acquired  by  them. 
Profit  and  the  UrqnhartB  sobaeqnently  sold  to 
Alnander  Milne. 

On  May  20,  1S04,  Michel  Derulsseanx  sold 
2  arpents  by  40,  bonnded  on  one  side  by  the 
land  of  Profit  and  Thmnas  and  David  Dniu- 
hart,  and  on  the  other  side  by  his  own  land 
to  Alexander  Milne. 

On  January  25,  1804,  by  notarial  act  Mi- 
chel Derulsseanx  made  his  will  instituting 
his  wife,  Marie  Noyant  his  universal  legatee. 

On  December  1,  1820,  the  remaining  two 
arpoits  fnmt  of  the  original  8  arpents  fnmt 
was  adjudicated  to  one  Ferry  at  the  succes- 
sion sale  of  Marie  Noyant  and  shortly  there- 
after Ferry  sold  same  to  Alexander  Milne; 
thus  reuniting  the  8  arpents  front  in  the 
hands  of  Alexander  Milne. 

Mllne  bequeathed  the  prc^rty  to  the  Mtlne 
Asylum,  then  not  in  existence,  but  which  was 
subsequently  incorporated  by  special  act  of 
the  L^slature,  as  already  stated. 

The  a^lwn,  by  private  sale,  tnuuferred 
the  land  to  the  drainage  board  in  satlsOic- 
tlon  of  the  dninage  assessmoit  due  by  it  aa 
this  and  other  lands,  as  already  stated. 

The  drainage  board,  In  obedience  to  the 
said  act  ot  the  L^idatore  directing  It  to 
tranafler  to  the  city  of  New  Orleans,  In  trust. 
tor  proaecutlng  the  work  drainage,  all  Its 
paraphenmila,  and  beftonglngs,  transferred 
this  and  its  other  lands  In  globo  to  the  dty ; 
and,  as  already  stated,  these  lands  were  sold 
at  a  receiver's  sale.  In  the  matter  of  Peake  v. 
Otty  of  New  Orleans,  and  acquired  by  the 
defttidant'a  auUuv  In  title. 

The  defendant  has  been  unable  to  inndnce 
either  the  original  fa  a  o^y  of  the  document 
evidradng  the  grant  to  Caiios  TnrasccMi; 
but  accoontB  tcr  the  absence  ot  the  document 
Itsdf  and  of  Its  registry  by  calling  attenUoa 
to  the  fiact  aat  the  records  of  the  registry  of 
the  deeds  ot  that  tlme^  as  well  as  all  archives 
reOatlng  to  land  grants,  were  destroyed  by 
fire  in  1788,  a  fact  established  by  a  letter  of 
lliomaa  Jefferscm  to  Congress  of  date  Novem- 
ber 3, 1803  (Am.  State  Papers,  vol.  1,  Miscella- 
neous, Sd.  of  Qales  and  Seaton,  p.  351,  No. 
164  of  Lands  and  Titles),  and  by  the  follow- 
ing statement  In  Landry  v.  Martin,  16  La.  9 
(dedded  In  1840): 

"The  archives  of  the  province  were  partially 
destroyed  in  the  conflagration  of  New  Orleans, 
in  1788.  and  whatever  escaped  from  the  flames 
was  carried  away  on  tiie  transfer  ot  the  prov- 
ince." 
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In  this-  same  case^  the  court  said; 

"After  long  and  continued  poaaenioil  oC  land, 
for  nearly  half  a  centur;"  (in  the  cue  at  bar 
ISO  years),  "if  a  written  grant  were  neceasary, 
the  testimony  of  witnesses,  after  the  lose  of 
the  archives  and  titles,  will  anthorise  the  coart 
to  presume  it." 

The  testlnuHiy  of  witnesses  in  the  instant 
case  la  laddng ;  bat  its  absence  Is  sappUed, 
we  think,  by  the  recital  In  this  Terruscon 
deed,  made  at  a  time  unsuspldons,  and  sup- 
ported by  the  evidence  of  the  "titlee*'  (eithw 
the  orif^nal  document  Itself  or  some  duly  aa- 
thentieated  copy  of  It)  which  the  deed  re- 
cites was  then  and  there  "dellwed  by  the 
seller  to  the  purchaser." 

As  for  the  possession,  the  rear  part  of  the 
land  (the  part  involved  In  this  suit),  consist- 
ing as  it  does  of  8wam{>,  haa^  of  course,  never 
been  in  any  one's  actual  possession ;  but  the 
recitals  in  the  deeds,  that  what  was  sold 
was  a  plantation,  a  "habitation,"  Indicates 
unmistakably  that  the  fnmt  part  was  actual- 
ly occupied.  There  was  evidently  a  house 
upon  the  laud,  and  from  the  description  It  is 
evidoit  that  the  lands  on  each  side  were  also 
"l^ntations." 

[14]  There  can  be  no  doubt  at  ail  that  the 
successive  titularies  of  this  land,  tor  more 
than  ISO  years  have  been  confident  In  the  se- 
curity of  their  title.  They  should  not  be 
disturbed  at  this  late  day,  unless  the  legal 
situation  absolutely  compels  It. 

Plaintiff  contends  that  Acting  Governor 
Aubry  was  without  authority  to  make  grants 
of  land,  and  that  the  Supreme  Ck>urt  of  the 
United  States  has  so  held  in  the  case  of  U. 
S.  V.  D'Auterive,  10  How.  609,  IB  U  Ed.  B60. 
That  Is  true,  but  in  the  later  cases  of  Pil- 
lerln  et  al.  v.  United  States,  13  How.  9,  14 
If.  Ed.  28,  the  same  court  said  of  like  grants: 
"In  some  of  these  cases  evidence  has  been  of- 
fered of  continued  possesslou  by  .the  grantees  of 
those  <^iming  under  them,  fver  since  the  rrants 
were  made.  But  if  there  has  been  such  con- 
tinued possession,  and  acts  of  ownership  over 
the  land  as  would  lay  the  foundation  for  pre- 
suming a  confirmation  by  Spain  of  these  grants, 
or  of  either  of  them  or  of  any  portion  of  either 
of  them,  such  confirmation  would  amount  to  an 
absolute  title,  and  not  an  incboata  or  imperfect 
one." 

In  U.  S.  V.  Chavez,  17S  U.  S.  fi09,  20  Sup. 
Ct.  159.  44  L.  Ed.  255,  the  court  said: 

"Upon  a  lonf^  and  uninterrupted  possession 
of  lands  in  Mexico,  beginning  long  prior  to  the 
transfer  of  the  territory  in  which  Mey  are  sit- 
uated to  the  United  Stat»,  and  ctrntinulng  aft- 
er that  transfer,  the  law  bases  preaumptioDs  as 
sufficient  for  legal  judgment,  in  favor  of  the 
possessor,  in  the  absence  of  rebutting  circum- 
stances, whidi  do  not  exist  in  this  case." 

In  MttAel  V.  U.  B.,  8  Pet  TOO.  0  IV.  Ed. 
283,  the  court  said : 

"If  there  could  be  a  doubt  that  the  evidence 
in  the  record  did  not  establish  the  fact  of  a 
royal  license,  or  assent  to  this  purchase,  as  a 
matter  of  specific  and  judicial  beliof,  it  would 
be  presumed  as  a  matter  of  law  aruing  from 
the  facts  and  circumstances  of  the  case^  which 
are  admitted  or  unquestimied." 

In  Strother  v.  Lucas,  12  Pet  411,  9  U  Ed. 
1137,  the  court  said: 


unwritten  law  ai  LouMana.  btfbte  the 
cession  of  the  territory  to  the  United  States,  in 
favor  of  lon^  possession  and  ancient  appropria- 
tion, everything  which  was  done  will  be  presum- 
ed to  have  be«i  rlriitfidly  Atm%  and,  though  It 
does  not  appear  to  nave  been  done,  the  law  will 
presume  that  whatever  was  necessary  has  been 
done." 

[15]  We  Qilnk  that  by  application  of  these 
principles  defmdant  Is  entitled  to  be  quieted. 
An  actual  occupancy  which  thus  existed  for 
more  than  30  years,  during  the  Siianlsh 
regime,  of  land  well  within  what  are  now 
the  clt7  limits  and  within  about  one  mile 
of  what  were  then  the  city  limits,  and  fur- 
ther brought  to  public  attention  by  twA  no- 
tarial transf^  made  during  that  time,  may 
well  be  considered  to  have  had  the  tadt,  if 
not  express,  confirmation  of  the  Spanish  au- 
thorities. 

Under  the  Spanish  law,  a  possesslfA  of  80 
years,  even  unaccompanied  by  title  oC  any 
Mnd,  would  mature  Into  title.  White's  New 
Reoopilation,  vol.  2,  p.  734. 

It  was  the  poll(7  of  the  SpanUh  gorem- 
meat  not  to  wot  those  who  had  possessed 
for  10  years  even  tlunigh  wlthoot  title  at 
sny  kind,  but  only  to  require  of  them,  "a 
moderate  retrU)ntl<m.''  Whlttfa  New  Beot^d- 
latlon,  vol.- 2,     289,  art  20. 

In  Derail  t.  CBun^ln,  X6  la.  S7S,  OOb  oonrt 
said: 

"It  is  historically  known  that  titt  Spanish 
government  never  contested  the  validity  of  the 
grants  made  by  the  French  officers  before  the 
Spaniards  took  possession  of  the  colony;  that 
the  conduct  of  Spain  amounts  to  at  least  a  tadt 
ratifieati<m." 

[U]  TtM  obJectifHi  made  by  plalntli^  that 
defokdont  or  Its  aatbors  In  title  never  took 
advantage  of  the  acts  of  congress  providing 
for  the  confirmation  and  rc^stry  cnC  colonial 
land  grants,  la  Inapplicable  to  the  cas^  as 
said  laws  have  reference  only  to  titles  in- 
choate, and  therefore  needing  oonflrmation; 
not  to  titles  whldi  (as  we  bold  the  one  In- 
volved In  this  ease  to  bad  matured  and 
become  perfect  before  the  transfer  of  the 
colony  to  the  United  States.  Plllerin  t.  U. 

The  said  colonial  grant  and  the  tifles  fol- 
lowing It  extoid,  however,  no  further  back 
Oian  40  arpmts  from  Bayou  St  John,  and 
therefore  embrace  only  a  part  of  the  land  in 
dispute.  As  to  the  remainder,  the  defendairt  I 
has  no  title,  and  has  no  standing  for  contest- 
ing In  any  way  the  title  of  the  sdioola.  To 
the  extent  of  this  remainder,  therefor^  the 
plaintiff  la  entitled  to  reeovor. 

We  bare  no  apologlea  to  make  tor  havtug 
taken  a  dlfltevnt  view  of  tbe  title  of  defend- 
ant derived  throni^  thb  colonial  grant  when 
this  case  was  hwe  beftae,  eq^edally  aft^ 
fuller  light  baa  been  Ibrown  upon  the  matter 
on  this  secimd  trlaL  Oases  Involving  these 
old  titles  are  uceedln^^  ooowUcated.  and 
perplexing  to  courts,  or  noneqierts  bi  sacb 
matters,  as  witness  the  Supreme  Court  of  the 
United  States  saying  In  tbe  caws  of  Sonlard 
v.  U.  S^4F»t6U,TLbEd.938;  involvhig 
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such  a  Utle^  that  they  had  kept  tb.9  aae  un- 
der adrisement  ttom  the  precedlog  terms, 
and  would  again  keep  It  under  adTitemcint 

for  another  term,  for  the  reason  that: 

"After  bestowing  upon  them  the  most  deliber- 
ate attenttoD,  we  are  unable  to  form  a  Jadg- 
ment  which  would  be  satisfactotT  to  onnurcs, 
or  which  ought  to  satisfy  the  public." 

The  land  involved  In  the  case  of  Leader 
Realty  Co.  v.  Lakevlew  I^and  Co.,  and  Ijeader 
Realty  Co.  v.  N.  O.  Land  Co..  142  la.  169, 
76  Sonth.  601,  lay  back  of  the  40-arpent  line, 
and  hence  the  decision  in  that  case  does  not 
conflict  on  the  facts  with  the  present  deci- 
sion. And  what  wa^  there  said  touching  the 
colonial  grant  to  Carlos  Terrascon  was 
founded  entirely  upon  what  had  been  fonnd 
by  the  court  In  the  case  of  Board  of  School 
Directors  t.  N.  O.  Land  Co..  138  La,  32,  70 
South.  27,  as  to  which,  as  Just  said,  we  do 
not  feel  that  we  have  any  apologies  to  make. 
We  can  only  decide  cases  aa  we  see  them ; 
if  upon  a  retrial  they  appear  to  us  la  a 
different  light,  we  can  but  decide  them  as 
seen  in  this  different  light 

The  Judgment  appealed  from  la  therefore 
set  aside  in  so  far  as  It  enibraces  any  part 
of  the  land  Included  within  the  404ri>eQt 
line  from  Bayou  St  Scbn,  or  In  so  tar  as  It 
Includes  any  part  of  the  land  covered  hj  the 
colonial  grant  to  Carlos  Terrascon  and  the 
titles  fonnded  on  It ;  and  as  to  that  part  of 
the  land  the  suit  of  platntlff  la  dismissed; 
and  the  said  Judgment  1b  otherwise  affirmed. 
The  plaintiff  to  pay  tba  costs  of  appeaL 

(yslESLL,     concurs  in  tba  deena. 


(143  Ia) 

N0.2U78. 

HBBRT  T.  WOOOVILLB  et  ol. 

(Sapreme  Court  of  Louisiana.   May  27,  1018. 
Rehearing  Denied  June  20,  1018.) 

f8vllithu$  hp  <A6  O&urt.) 
X  Taxation  ^=3679(1)— Tax  SAis—FBOPnrr 
AcqniBED  BY  State- 
Propertr  acquired  by  the  state  of  Loatsiana 
at  a  tax  sale  is  I^ally  acquired. 

2.  Tax  Saxx—Statdixs. 

There  abaU  h%  no  forfeiture,  of  property  for 
nonpayment  of  taxes,  but  the  same  shall  be 
sold  by  the  tax  collector  for  the  taxes  due 
there(»i. 

8.  JuDoifKNT  ®=»48&-Tax  Sale— Jirnoiairr 
Anruluno  Saij!  to  State— VALinrrr. 
A  judgment,  annulling  a  aale  to  the  state 
for  delinouest  taxes,  rendered  by_  a  court  with- 
out Jurisdiction  rations  materiie,  in  a  suit  where 
the  state  is  not  a  party,  and  where  all  of  the  tax- 
es have  not  been  paid,  is  null  and  void. 

4.  Taxation  «s9692  —  Tax  Sals  —  AitinTL- 

iawr  BT  JUDOKEIfT— RlQHT  OV  STATE. 
Tlie  state  is  not  equitably  estopped  from 
claiming  title  becauee  of  a  null  and  void  judg- 
ment canceling  the  act  of  sale,  or  because  the 
'assessor  and  tax  ecdlectw  have  eontinuad  to 
assess  the  property  to  the  fcmner  owner  and  to 
collect  taxes  from  him. 


Appeal  from  Civil  District  Court,  Farlldi 

ot  Orleans;  Porter  Parker,  Judge. 

Action  to  confirm  tax  title  by  Joseph  F. 
Ebert  against  Mrs.  John  Alonzo  WoodvlUe 
and  othera,  in  which  d^endant  Mrs.  Wood- 
vllle  called  upon  her  vendors  in  warranty. 
Judgment  for  plaintiff  against  defendant 
and  her  warrantors,  and  defendants  appeal/ 
Judgment  amended  and,  aa  amended,  af- 
firmed. 

WoodvlUe  &  WoodvUle^  <tf  New  Orleans, 
for  apptilents  Woodvllle.  Alfred  D.  Dan- 
ziger,  of  New  Orleans,  fbr  appellants  Ootaen, 
Bennyson,  and  Watermeler.  Wm.  Wlnana 
Wall,  of  New  Orleans,  for  appellee. 

SOHMSIRVILLIV  J.  Plaintiff  allesee 
himself  to  be  die  owner,  la  posnaBlon,  of  va- 
cant squares  and  part  scinaxes  of  pn^jterty  In 
the  dty  ot  Nemr  Orteuu^  which  he  acquirad 
by  meane  conve(yance8  from  the  state  of  Lou- 
isiana. Tb»  state,  la.  turn,  had  titie,  by 
purchase,  from  Bdward  L.  Delozaln,  delln- 
quant  tax  dtfitor,  fiff  the  taxes  tot  tte  year 
1882,  The  andltor'B  deeds  to  j^laintUTs  au- 
thor Id  title  are  dated  March  1,  Mardi  12, 
and  Mardi  12,  IftlO.  PlaintUt  alleges  his 
predecessors  In  title  have  had  poeseesion  for 
more  than  80  years,  and  he  invokw  the 
preecrlptlon  «f  8  years,  and  be  asks  that  his 
title  to  the  land  be  quieted  and  oonflrmed 
under  act  No.  101  of  189a  Be  also  alleges 
ttiat  ikm  tax  debtor,  the  owner  ot  tiie  prop- 
erty at  the  time  it  was  sold  to  the  state,  had 
transferred  wliatever  title  to  or  Interest  in 
said  property  he  might  tiave,  after  the  tax 
sale  to  the  state,  to  Mrs.  Wllhelmina  Be<^- 
er,  wife  of  John  Alonso  Woodvllle,  of  New 
Orleans,  and  he  asks  that  she  be  cited  to 
answer  his  donand,  and  that  he  have  judg- 
ment quieting  and  CMiflrmlng  his  said  tax 
titles  to  the  property  and  recognialng  him 
aa  »Ae  owner  thereof  in  perfect  ownership. 

Mrs.  WoodvlUe,  the  defendant,  answered, 
setting  up  several  defenses,  and  called  upon 
her  vudors  In  warrant  to  defbnd  the  title, 
held  by  her. 

There  was  Judgment  Ip  favor  of  plaintiff, 
and  against  d^endhnt  and  her  warrantors, 
from  whldi  judgment  defaidants  have  ap- 
pealed. 

The  guestlOTis  presented  In  the  case  are 
n&t  new.  They  /lave  au  Deen  heretofore 
disposed  of  by  several  decisl(»ui  of  the 

court 

Defendants,  on  their  briefs,  say:  "It  is 
estoppel  that  we  are  pleading  in  this  case, 
and  estoppel  only."  And  they  base  their 
plea  of  estoppel  ui>on  a  Judgment  of  the  first 
city  court,  city  of  New  Orleans,  wherein  cer- 
tain taxes,  Including  the  taxes  of  1882,  for 
which  t^e  property  was  sold,  were  ordered 
canceled  and  erased,  and  In  which  the  sale 
to  the  state  of  Louisiana  was  also  ordered 
canceled  and  erased  from  the  records,  and 
uptm  the  further  ground  that  the  board  of 


asms  tovle  and  2UDT-HUUBBA  la  all  K«r-HiimlMrad  Dlswta  and  Indaiw 
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assessors  ct  the  parish  of  Orleans  cwtlnued 
to  assess  the  property  In  the  name  of  Delu- 
zaln,  the  former  owner  of  the  property,  and 
the  tax  debtor,  after  the  sale  to  the  state  In 
1885;  and  the  tax  collector  collected  taxes 
on  those  assessments  for  and  on  bdialf  <^ 
the  state  In  the  years  subsequrat  to  the  date 
of  the  sale  of  the  property  to  the  states 

[1-S]  It  has  heretofwe  been  b^d  that  Jodg- 
ments  by  the  first  city  court  of  the  City  of 
New  Orleans,  annulling  state  tax  sales,  ware 
absolutely  noil  and  void,  for  the  reason  that 
the  court  was  without  Jurisdiction  to  try 
cases  InrolTlnff  titles  to  real  property,  and 
tor  the  further  reason  that  the  state  was 
not  a  party  defendant  In  those  suits,  and 
that  it  was  not  bound  thereby.  Besides,  the 
property  was  worth  more  than  ^OU,  the 
lower  jurladictioa  of  the  court,  niere  was 
really  no  suit  against  the  state  broufl^t  by 
the  ftHrmer  owner  of  the  prc^>ert7. 

fRie  property  lnT<dTed  in  this  suit  was 
not  forfeited  to  the  state,  as  argued  on  be- 
half of  defendants,  but  was  legally  sold  to 
the  stats  tor  Om  amount  ot  the  taxes  due 
on  Che  iMTOper^  for  the  year  tov  whldb  it 
was  sold.  "There  riiall  be  no  fMfelture  of 
property  for  the  umpayment  at  taxes. 
*  *  *  On  the  day  ot  sale  he  [tiie  tax  col- 
lector] shall  sdll  such  portion  o£  the  proper- 
ty as  the  d^tor  shall  out,  •  •  • 
vrbldi  any  bidder  will  buy  for  the  amount 
of  ttie  taxes,  interest  and  ooats."  Oontt  art. 
288.  The  same  prorlsLon  of  law  was  in  the 
Constltntlon  of  1879. 

C4]  The  state  la  not  est(vped  by  the  Ule* 
gal  action  of  the  first  dty  court  of  the  dty 
ot  New  Orleans  In  atten^)t1ng  to  annul  the 
sales  to  the  state  against  the  problbitloa 
dted  In  the  law.  In  a  salt  where  the  state 
was  not  a  party.  The  Judgment  of  the  court 
waa  abstdntely  null  and  Told,  and  It  was 
not  acquiesced  In  1^  the  state  at  any  time. 
On  the  contrary,  the  state  sold  the  property 
to  ttie  plaintiff  fat  this  ease  as  Its  property, 
,  and  the  state  andltor  gave  W3e  deeds  there- 
to to  plaintiff's  autlior. 

oaie  state  Is  not  estopped  by  the  acts  of 
tlra  assessors  and  the  c^lector  In  assessing 
and  collecting  taxes  <n  the  prcverty  while 
it  belonged  to  the  state  of  Louisiana.  The 
law  Is  explicit  to  the  effect  that  prop^ty  in 
such  case  should  not  be  assessed  to  the  for- 
mer owher,  except  for  the  year  ft)llowlog 
the  sale,  during  which  time  the  former  owu- 
er  may  redeem  the  property. 

The  equitable  estoppel  pleaded  by  defend- 
ants, based  on  the  Illegal  actions  of  the  as- 
sessor and  collector,  has  been  folly  consider- 
ed in  several  cases,  and  it  has  been  held  to 
hare  no  application. 

Counsel  refer  to  the  case  of  In  re  T^tii,  130 
Jm.  1108,  68  South.  899,  and  say: 

"As  we  uodentand  the  position  In  Re  Ytith, 
whid)  Tre  here  aak  the  court  to  ovemile,  it  is 
that  the  assessor  or  tax  collector  exceeded  Us 
autiiority  in  placing  the  property  on  the  tax 
»ais  which  had  been  adjudicated  to  the  sUttL** 


And  again; 

"The  time  has  cane  now  for  tiiis  oonrt  to 
correct  the  errocs  into  which  it  fell  in  deddiof 

-In  re  Veith." 

And  defendants  proceed  to  argae  the  pr<q>- 
osltlon  that  the  state  is  estopped  from  show- 
ing that  the  ofiScers  referred  to  exceeded 
their  authority  In  assessing  the  property  to 
Deluzaln  and  collecting  taxes  from  him. 
But  the  court  hare  heretofore  given  fullest 
condderati(m  to  this  proposition,  and  shall 
apply  the  rule  of  stare  dedsts,  which  results 
from  the  decisions,  jiot  one  decision,  and  all 
to  the  same  effect,  hi  Re  Veith,  130  La.  1108, 
S8  South.  890,  Quakw  Realty  Co.  t.  Pnr- 
odl,  ISl  La.  406,  69  South.  f>15,  Quaker  Real- 
ty Oa  t.  PurceU,  134  La.  1022.  64  South.  80i 
Quaker  Realty  Oo.  r.  Labasse,  131  La.  906. 
00  South.  661,  Ann.  Cas.  t914A,  107S,  and  to 
hold  that  the  state  is  not  equitably  oaboppei 
by  the  actions  of  those  officers. 

In  addition  to  the  decisions  of  the  court 
Just  referred  to,  the  L^islatare  has  dedar 
ed  t3ie  law  to  be: 

"That  after  nnpertT  has  h^  adjodicated 
to  the  state  in  defaolt  of  a  bidder,  as  provided 
in  section  S3,  the  same  aball  be  eon  tinned  to  be 
asMsaed  in  the  name  oC  the  person  to  wbom  it 
bdonged  at  the  date  of  the  sale  until  the  lapse 
of  (Hie  year  from  date  of  recording  the  act  of 
aale  to  the  state,  bat  the  tar  collector  shall  not 
■ell  the  same  under  the  asMssmeot  and  no  tax 
shall  be  collected  or  received  thereon  by  the  tax 
coUecfcor  of  or  from  the  fwmer  owner  while 
said  property  remains  In  a  conditioD  of  foi^ 
feiture  to  the  state,  and  said  contioaed  asaen- 
ment  or  any  erroneous  assessment  to  the  former 
owner  thsseaftw  made  and  no  error  <tf  the  tax 
collectw  hi  recdving  taxm  ondar  said  oontioa- 
OOB  aaseesment  or  other  erroneous  asaessmoit 
and  nonccHitinaed  possession  by  said  |Ht4>efi7 
by  said  former  owner  shall  ever  be  Mmsidered  or 
oonstrued  by  any  court  of  this  state  as  an  ea- 
toppd  of  the  state  frcMi  clain^ng  aaid  prtqwrty 
or  as  affecting  in  way  tlie  title  of  the  atate  to 
said  pnwerty  or  its  rights  to  poeaessioD  thereot" 
Section  61,  Act  Na  £16.  1010,  p.  S36. 

The  matter  has  recdved  serious  and  thor- 
ough consideration  by  the  court  and  the  Leg- 
islature, and  the  arguments  presented  in  this 
case  are  not  new.  We  adhere  to  the  f<»iner 
rulings,  that  the  state  is  not  Judicially  estop- 
ped from  asserting  title  to  property  aoguli^ 
ed  at  tax  sales  nndar  the  conditions  suggest- 
ed by  defendants. 

Plaintiff  did  not  offer  evidence  to  show  that 
he  had  title  to  the  property  firstly  described 
by  him  In  his  petition;  and  his  claim  there- 
for will  be  ncmsnlted.  As  the  New  Orleans 
dt  Northeastern  Railroad  Otunpany,  said 
to  be  the  owner  of  parts  of  the  property  in- 
volved, is  not  a  party  defendant,  the  dedsioo 
of  the  case  does  not  effect  Its  title. 

It  is  therefore  ordored,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  striking  therefrom  the  words 
and  figures,  "(1)  A  certain  square  of  ground 
bounded  1^  Peck's  av»ue,  Lafayette  ave- 
nue^ Affilcnltare  and  Abundance  streets," 
and,  as  to  the  dalm  for  that  square^  that 
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a  Jodgment  w  of  nonmlt  be  entarad ;  and, 
as  thtu  amended,  flie  jnd^ent  Is  afflnned. 
Costs  of  appeal  to  be  paid  by  appdlee. 


1143  IM.) 

No.  28009^ 
OONBOX  T.  FINE  BBLT  OIL  00. 
In  re-  OONROY. 
iSnprane  Court  of  Loalviuia.   Jane  29,  18180 

MSCHAKICS'  LXKITS  «S»7— MECRARTO'e  PBITX- 

laoa  —  Immovables  —  Imflibd  Kkpkaz.  of 

Statute. 

Act  No.  2^  of  1916,  ^ving  a  privilege  to 
mechanics,  bolldera,  artisans,  workmen,  laborers, 
etc,  who  shall  do  any  work  on  or  furnish  ma- 
terials for  any  builunK,  etc.,  does  not  repeal 
by  implication  CW.  Code,  art.  3249,  specifying 
creditors  who  hare  jwivilcge  on  immovables. 

Certiorari  to  tbe  Court  of  Appeal,  Pariab 

of  Caddo. 

Action  by  L.  C.  Conroy  against  the  Pine 
Belt  OU  Company,  resulting  in  Judgment  in 
part  for  iHalntiff,  which  was  affirmed  by  tbe 
Gonrt  of  Appeal,  and  plaintiff  applies  for  cer^ 
tiorari  or  writ  of  review.  Judgments  of  tbe 
trial  court  and  of  the  Court  olt  Appeal  set 
aside  in  part,  otherwise  affirmed,  with  de- 
cree for  plaintiff  as  originally  prayed  for. 

James  E.  Smltherman,  of  Shrev^ri,  for 
aH>licant  Kay  &  Plaucb^  ol  De  Bidder,  and 
J.  S.  AtUnson,  of  Sbrev^rt,  few  respMid- 
eot. 

PR0V08TY.  J.  Plaintiff  sues  for  tbe  price 
of  labor  and  materials  In  improving  defend- 
ant's oil  well,  Murray  No.  1,  on  8.  B.  of 
X.  %  of  Sec.  12.  T.  20  N.,  R.  16  W.,  par- 
iRh  of  (^ddo,  of  which  land  defendant  bad 
an  oU  and  mineral  lease.  The  trial  court  an^ 
the  Court  of  Appeal  gave  him  a  moneyed 
Jndjrnient.  For  the  security  of  flie  payment 
of  said  d^t,  plaintiff  dalmed  the  privilege 
provided  for  by  artlde  3248  of  the  Code. 
This  the  said  two  courts  denied  him;  and 
also  rejected  his  claim  for  four  monthf^ 
salary. 

We  agree  that  the  contract  for  said  salary 
was  not  proved ;  but  we  think  tbe  privilege 
onght  to  have  been  allowed. 

The  said  artlrie  32^0  of  the  ClvU  Code 
reads  in  part  as  follows: 

"Creditors  who  have  a  privilege  tm  Immova- 
bles, are: 

"2k  Axdilteets,  nndertakais,  brieUaven, 
painters,  master  builders,  contractors,  aubcon- 
tiactors,  joumeymea.  laborers,  cartmen  and  oth- 
er worinnen  employed  in  constructing,  reboilding 
or  repairing  bouses,  buildings,  or  making  other 

"8-  Those  who  have  soppUed  the  owner  or 
other  persona  nnployed  by  the  owner,  his  agent 


or  subcontractor,  with  materials  M  any  Und 

for  the  construction  or  repair  of  an  edifice  or 
other  work,  when  such  materials  have  been  used 
in  tbe  erection  or  repair  of  such  houses  or  other 
works. 

"The  above-named  parties  shall  have  a  lien 
and  privilege  upon  the  building,  improvements 
or  other  work  erected,  and  upon  the  lot  of 
ground  not  exceeding  one  acre,  upon  which  the 
building,  improvement  or  other  work  shall  be 
erected;  provided,  that  such  lot  of  ground  be< 
longs  to  uie  i>ersons  having  such  building,  im- 

Erovement  or  other  work  erected ;  if  such  build- 
ig,  improvement  or  other  work  is  caused  to  be 
erected  by  a  lessee  of  the  lot  of  ground,  in  that 
case  the  privilege  shall  exist  only  against  the 
lease  and  dmll  not  affect  the  owner.' 

Our  bretiir«i  below  thought  that  the  entire 
subject-matter  of  this  article  was  covered  by 
Act  229,  p.  494.  of  1916,  and  that  therefore 
this  later  legislation  superseded  and  repeal- 
ed the  article,  rnie  rule  with  respect  to 
implied  r^>eal  resulting  from  Uie  whole  sub- 
ject-matter being  covered  by  the  supposedly 
repealing  legislation  Is  stated  In  86  Cyc.  1077, 
as  follows: 

"Whoi  two  statutes  cover,  in  whole  or  in  part 
the  same  subject-matter,  and  are  not  absolutely 
irreconcilable,  no  purpose  of  repeal  being  clear- 
ly shown,  the  court,  if  possible,  will  give  effect 
to  both.  Where,  however,  a  later  act  covers 
the  whole  subject  of  earlier  acts  and  embraces 
new  provisions,  and  plainly  shows  that  it  was 
intended,  not  only  as  a  substitute  for  the  earlier 
acts,  but  to  cover  the  whole  subject  then  consid- 
ered by  the  Legislature,  and  to  prescribe  the 
only  rules  with  respect  thereto^  It  operates  as  a 
repeal  of  all  former  statutes  relating  to  such 
subject-matter,  even  if  the  former  acta  are  not 
in  all  respects  repugnant  to  the  new  act.  But 
in  order  to  effect  such  repeal  by  implication  It 
must  appear  that  die  subsequent  statute  cover- 
ed the  whole  subject-matter  of  tbe  former  one, 
and  was  intended  as  a  substitute  for  it  If 
the  latter  statute  does  not  cover  the  entire  field 
of  tbe  Qrst  and  fails  to  embrace  within  its  terms 
a  material  pwtion  of  the  first,  it  will  not  repeat 
BO  mudi  of  the  first  as  is  not  included  within  its 
some^  but  the  two  wlU  be  omstrued  togetberp 
BO  tar  as  the  first  atQl  stands." 

Said  Act  229  reads: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly the  state  <tf  Louisiana,  that  any  me- 
chanic, buildup,  artisan,  worlmian  or  laborer  or 
other  person,  who  shall  do  or  perform  any 
woric  labor  upon  or  furnish  any  materials, 
machinery  or  fixtures  for  any  building,  section 
or  Improvements  upon  land,  including  contrac- 
tors, subctmtractors,  materials,  fumiuiera,  me- 
chanics and  IMKtrers,  under  or  by  rirtue  of  any 
contract  written  or  verbal,  with  the  owner  ot 
any  tract,  parcel  or  piece  <^  land,  or  wiQi  the 
truste^  or  agent  of  sudi  owner,  upon  complying 
with  the  provisions  of  thU  act,  shall  have  for 
his  work  or  labor  perfonned  or  materials^  ma- 
chin  err  or  fixtures  fumlahed.  a  priviU^  upon 
such  building,  erection  or  unprovements  and 
upon  the  land  belonging  to  such  owner  or  pro- 
prietor on  which  the  same  is  situated,  and  upon 
the  proceeds  or  balance  of  the  contract  price 
in  the  hands  of  the  owner,  due  or  to  become 
due  to  the  contractor,  to  secure  the  payment  <^ 
such  work  or  labor  performed,  or  materials,  ma- 
chinery or  fixtures  furnished.  Sudi  privilege- 
shall  be  preferred  to  all  other  privileges  or  in- 
cumbrances which  may  attach  to  or  upon  the 
said  building,  erection  or  improvement  and  upon 
the  said  land,  or  either  of  them,  and  upon  the 
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EroceedB  or  balance  of  the  contract  price  in  the 
sDtls  of  the  owner,  due  or  to  become  dne  to 
the  contractor. 

"Sec.  2.  Be  it  further  enacted,  etc.,  that  any 
person  claiminff  a  privile^  as  aforesaid  shall 
Rle  in  the  office  of  the  recorder  of  niortgases  of 
the  parish  In  which  the  land  is  situated,  a  state- 
ment Betting  forth  the  amount  claimed  and  the 
items  thereof  as  nearly  as  practicable,  the  name 
of  the  owner,  name  of  the  contractor,  name  of 
the  claimant,  and  the  description  of  the  property 
subject  to  the  privilege,  verified  by  affldaviL 
Huch  statement  must  be  filed  within  ferty-fiTe 
(45)  days  after  the  acceptance  o(  the  work  by 
the  owner  of  the  land  on  which  work  was  done 
or  his  trustee  or  agent. 

"Sec  3.  Be  it  further  enacted,  etc,  that  any 
person  who  shall  furnish  any  such  material  or 
perform  any  such  labor  ander  a  anboontract 
with  the  contractor,  or  as  an  artisan,  or  day- 
laborer  in  the  onploy  of  such  contractor  may 
obtain  a  privilege  upon  such  lands,  and  upon  the 
proceeds  or  balance  of  the  contract  price  in 
the  hands  of  the  owner,  due  or  to  become  due  to 
the  contraet(w,  from  the  same  time,  in  the  same 
manner,  and  to  the  same  extent  as  the  original 
contractor,  for  the  amount  due  him  for  such 
materia]  and  labor;  and  any  artisan  of  day- 
laborer  in  the  employ  of  such  subcontractor 
may  obtain  a  privilege  upon  such  land  and  upon 
the  proceeds  or  balance  of  tbe  contract  price 
in  the  hands  of  the  owner,  due  or  to  become  due 
to  tbe  contractor,  from  the  same  time,  in  the 
lame  manner,  and  to  the  same  extent  as  the  sub- 
contractor, for  tbe  amount  due  him  for  such  ma- 
terial and  labor,  by  filing  with  the  recorder  of 
mortgages  in  the  parish  in  which  the  land  Is 
situated,  within  the  time  provided  in  section 
two  of  this  act,  a  statement  verified  by  affidavit 
setting  forth  the  amount  due  the  claimant,  pnd 
the  items  thereof  as  nearly  as  practicable,  the 
name  of  the  owner,  the  name  of  the  contractor, 
the  name  of  the  aaboontractor,  the  name  of  the 
claimant,  end  a  desoiption  of  the  pn^erty  on 
which  the  privilege  is  claimed, 

"<Sec.  4.  Be  it  further  enacted,  etc.,  that  all 
claims  for  privileges  and  rights  of  actions  to 
recover  thereof,  under  this  act,  shall  be  assign- 
able so  as  to  vest  in  the  assignee  all  rights  and 
remedies  herein  given  subject  to  all  defenses 
thereto  that  might  be  made  if  such  assignment 
had  not  been  made.  Such  assignment  must  be 
made  by  separate  instrument  of  writing  and 
such  assignment  is  to  have  effect  only  from  the 
date  of  its  recordation  in  the  office  ol  tbe  re- 
corder of  morteeges  in  the  parish  In  which  the 
land  is  sltnated. 

"Sec.  6.  Be  it  further  enacted,  etc.,  that  any 
owner  of  any  land  affected  by  such  privileges 
shall  not  thereby  become  liable  to  any  daimant 
for  any  greater  amount  than  he  contracted  to 
pay  the  original  contractor;  but  the  risks  of 
all  payments  made  to  the  original  contractor 
shall  be  upon  such  owner  until  the  expiration  of 
49  days  after  the  acceptance  of  the  work  by  the 
owner  of  the  land  on  which  the  work  was  done 
or  his  trustee  or  agent,  and  no  owner  shall  be 
liable  to  any  action  by  such  contractor  until  aft- 
er the  expiration  of  said  45  days  herelnhrfore 
specified  and  such  owner  may  jiay  such  sub* 
contractor  tbe  amount  due  him  m>m  such  con- 
tractor for  such  labor  and  materials,  and  the 
amount  so  paid  shall  be  held  and  deemed  a  pay- 
ment of  said  amount  to  the  original  contractor. 
"Sec  6.  Re  it  further  enacted,  etc..  that  any 

Sirivilege  provided  for  by  this  net  may  be  eo- 
orcedl)y  a  civil  action  in  any  court  of  compe- 
tent jurisdiction  in  the  parish  in  which  the  land 
is  RituateH  aod  such  right  of  action  ohall  pre- 
scribe within  one  year  from  the  date  of  recorda- 
tion of  the  privile^  in  the  office  of  Oie  recorder 
of  mortgages,  unless  renewed  in  accordance  with 

"Sec  7.  Be  it  further  enacted,  etc.,  that  in 
all  cases  where  tbe  property  charged  doea  not 


sell  for  enough  to  satisfy  the  judgment  rendered, 
with  all  the  coat  of  the  suit,  in  favor  of  the 
claimant,  execution  may  issue  upon  sudi  judg- 
m«it  in  the  same  manner  as  an  ordinary  judg- 
ment at  law  against  other  property  of  the  de- 
fendant contractor. 
"Sec.  &  Be  it  further  enacted,  etc,  that  all 

Erivilpges  under  the  provisions  of  this  act  are 
I  full  force  and  effect  from  and  after  tbe  time 
the  labor  is  performed,  or  material,  machinery, 
or  fixtures  furnished. 

"Sec  9.  Be  it  further  enacted,  etc,  that  the 
privilege  or  piirilegea  of  all  Miaoos  named  in 
section  one  of  this  act,  s^l  be  preferred  to 
all  other  privileges ;  ana  no  mortgage,  sale 
transfer  with  a  notice  of  privilege  or  privileges 
as  hereinbefore  described  shall  in  any  way  de- 
feat or  impair  said  privilege  or  privileges ;  and 
no  real  estate  shall  be  exempt  from  aale  under 
an  execution  on  such  privilege  or  privileges. 

"Sec.  10.  Be  It  further  enacted,  etc,  that  in 
all  cases  where  there  are  several  privileges  for 
labor  or  material  furnished  on  the  same  land  or 
property,  of  the  same  date,  or  which  are  eqnally 
just,  and  sot  enough  to  satisfy  all  claims  the 
aale  will  be  tnade  and  the  cost  paid  and  the 
money  divided  pro  rata  among  the  several  claim* 
ants. 

"Sec  11.  Be  it  further  enacted,  etc.,  that  all 
laws  or  parts  of  laws  inconsistent  or  in  conflict 
herewith  are  hereby  repealed  except,  however, 
that  this  act  shall  not  be  construed  to  r^>eal  or 
affect  tbe  operation  of  Act  167  of  1912,  as 
amended  by  an  act  adopted  at  this  session  of  tiie 
General  Assembly." 

It  will  be  noted  that  tbfs  act  is  a  piece  of 
leglslaticn  not  confined  to  the  matter  of 
privilege,  as  is  tbe  case  with  said  article 
3249,  but  of  much  wider  scope;  that  only 
tbe  first  section  of  the  act  toncheft  upon  the 
subject-matter  of  said  article;  that  its  tei^ 
minology  is  quite  different  from  that  of  sild 
article;  so  mnch  so,  indeed,  that  the  person 
who  drafted  it  conld  hardly,  while  doing  so, 
have  had  said  article  in  bis  mind,  and  cer- 
talnly  not  under  his  eye,  for  while  the  ar- 
ticle uses  the  words  "architects,  undertakers, 
bricklayers,  painters,  master  builders,  jour- 
neymen, cartmen,"  and  does  not  use  the 
words  "mechanics,  artisan,  laborer,"  the  act 
uses  the  latter  words  and  not  the  former, 
not  to  mentiMi  otlier  less  striking,  althmigh 
not  insignificant,  differences  in  expression. 
But  this  we  allude  to  merely  In  passing; 
for  the  true  reason  why  this  later  legislation 
cannot  be  held  to  have  been  Intended  to  sub- 
stitute and  r^^eal  tbe  fc»iner  is  that  it  doea 
not  purport  to  cover  the  entire  field  occu- 
pied by  the  former.  It  provides  only  for 
cases  where  there  has  been  a  contract  with 
the  owner  of  the  land,  whereas  the  said  ar- 
ticle of  tbe  Code  provides  for  all  cases  Ir- 
respective of  whether  tbe  contract  was  with 
the  owner  of  the  land  or  any  ooe  else,  and* 
where  the  person  contracted  with  is  a  lessee, 
accords  a  privilege  upon  this  lessee's  con- 
tract of  lease.  Because  special  provisions 
are  made  for  the  case  where  the  contract  is 
with  tbe  owner  of  tbe  land  is  no  reason  why 
prior  l^islation  providing  for  cases  where 
the  contract  is  not  with  the  owner  of  the 
land  should  be  repealed.  The  one  legisla- 
tion is  entirely  consistent  with  tbe  other. 

The  Judgm^t     die  trial  court  ud  tiiat 
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of  tbe  Oonrt  of  Appeal  ar»  set  aiide  in  so 

far  88  they  refuse  to  plaintiff  a  privilege, 
and  are  otberwlse  stBrmed;  and  it  la  now 
ordered,  adjudged,  and  decreed  that  for  the 
amount  of  his  Judgment  the  plalnttfC  have  a 
privilege  upon  the  lease  herelnabore  de- 
scribed, and  further  described  iu  plointicrs 
petition,  and  upon  the  defendant  company's 
Uurray  Well  No.  1,  and  all  the  derricks,  ma- 
cbinery,  piping,  tubing,  tanks,  storehouses, 
attachmoits  thereto  belonging  or  composing 
same,  said  privilege  to  rank  as  provided  in 
article  3249  of  tbe  CivU  Code,  and  that  the 
defendant  company  pay  all  tbe  costs  of  this 
suit. 


(143  La.) 


No.  22741. 


NEW  ORLEANS  LAND  OO.  t.  SOUTHERN 
STATES  FAIR-PAN-AMERIOAN 
EXPOSITION  CO.  et  aL 

(Soiweme  Court  of  Louisiana.   May  27,  191S. 
Bebeaiing  Denied  Jniw  29.  1918.) 

(SvOdbut  &y  ihe  Court.) 

1.  Vbudob  ahd  Pubchaub  «=»273— SAiKs-- 
Veitdob's  Xjax—TBOD  Ohpobxtxon  —  Ap- 

■  PBAIBKUBHT. 

The  sei^rate  impraisement,  couteniplatecl  by 
Cfr.  Code,  art.  8268,  where  toe  vendor  of  im- 
movable propnty,  proceeding  to  enforce  pay 
meat  of  the  price,  nndB  his  daim  to  a  privilege 
opposed  by  that  of  the  "workmen"  who  have 
erected  a  trailding  on  the  loud,  at  the  Instance 
of  the  vendee,  need  not,  in  all  cases,  be  made 
before  the  sale,  but  may,  in  some  cases,  be  made 
afterwards. 

2.  Mbchaitios'  LmtB  «=»I93  —  Mechanjob* 
Pbiviij:qb8  —  Contbaotob'b  Likn— Extent. 

A  contractor  who  has  erected  a  building 
wbicfa  was  subject  to  a  mortgage  and  Tendor's 
lien  can  enforce  bis  privilege  only  to  tbe  ex* 
tent  that,  at  the  time  of  tbe  sale,  under  fore- 
closure or  such  mortgage,  tbe  building  enhanc- 
es tbe  value-  of  the  land,  and  ndtber  tbe  original 
cost  of  the  bnllding  nor  its  value  for  the  pur^ 
pose  for  wbicb  it  was  erected  have  any  neces- 
■aiT  bearing  upon  that  question. 

Appeal  trom  Civil  District  Court,  Parish  of 
Orleans;  T.  C.  W.  EUIs,  Judge. 

Opposition  by  James  A.  Petty  to  the  ac- 
count of  the  receiver,  ctaiming  privilege  on 
the  proceeds  of  certain  property,  which  was 
awarded  to  hira  by  the  district  court  Judg- 
ment reversed,  and  judgment  rendered  reject- 
ing the  denumds  of  the  opponent  and  dis- 
missing Ms  oppositloa  with  tbe  right  to  re- 
move certain  material  within  &  certain  time. 

W.  O.  Hart  and  Charles  Louque,  both  of 
New  Orleans,  for  at^llants.  Sanders,  Brian 
&  Sanders,  of  New  Orleans  for  appdlee 
Petty. 


Statement  <xC  the  Gasei 
MONEOE,  a  J.  Plaintiff  sold  to  defendant 
four  contiguous  tracts  of  land  aggregating  87 
(or  perhaps  93)  acres,  fOr  $131,000,  of  whl<di 
$20,000  were  paid  In  cash  and  the  balance  was 
represented  by  111  bonds,  of  $1,000  each, 
secured  by  mortgage  and  vendor's  privi- 
lege; tbe  act  of  sale  containing  the  pact  de 
non  alienando,  and  certain  stipulations  with 
reference  to  the  appointment  of  a  receiver, 
the  fore<Ho8ure  of  the  mortgage,  payment  of 
attorn^'s  fees,  etc.,  In  the  ereut  of  the  non- 
payment of  the  semiannual  Interest  on  the 
bonds;  and,  that  event  having  occurred,  the 
receiver  was  mpp<^ted,  and  at  his  Instance 
the  m(»rtsaged  property  was  Belsed  and,  after 
due  advertisement,  was  adjudicated  to  the 
plaintUf  company  for  $16,000,  which  amount, 
save  10  per  cent  paid  to  tbe  sheriflC,  for  coata^ 
was  retained  by  the  adjudicatee  in  part  satis- 
faction <Kf  Its  claim,  amounting  to  ot» 
$126,000.  Thereafter,  Jas.  A.  Petty  filed  a 
rule  alleging  tbat,*  under  a  contract  witti  de> 
fendant,  he  bad  erected  a  buildlog  on  tbe 
land  In  question.  Including  certain  extra 
work,  for  an  agreed  price,  aggregating 
$14,752.75,  of  which  $12,021.15  had  been  paid, 
leaving  due  blm  a  balance  of  $2,731.60;  that 
his  contract  had  been  duly  recorded ;  that 
he  had  thereby  acquired  a  lien  and  privi- 
lege, first  In  rank,  upon  land  and  building, 
securing  the  payment  of  said  price  and  bal- 
ance due  thereon ;  and  that,  under  the  order 
of  sale,  the  privileges  Inacrllied  against  the 
property  had  l>eea  canceled  aud  the  holders 
referred  to  the  proceeds;  wherefore,  he  pray- 
ed that  tliey  and  the  receiver  be  required  to 
show  cause  why  his  claim  should  not  be  paid, 
by  preference,  from  said  proceeds  in  the  bands 
of  the  receiver.  Plaintiff  and  the  receiver 
answered  that  the  latter  would  hold  the 
funds,  subject  to  tbe  order  of  conrt,  but  that 
the  rights  of  tbe  parties  could  not  be  ad- 
judicated until  the  receiver  should  have  fil- 
ed his  Bcooimt;  after  which  ttve  account  was 
filed,  showing  that  the  <ia3m  of  the  vendw 
and  tbe  coots  of  the  proceedings  left  notMng 
toe  the  plaintiff  In  rule  or  otbier  creditors. 
Plmlntlfl  in  rule-  than  filed  an  opposltloii  to 
the  account,  reasserting  the  priority  of  hii 
claim  and  privilege  and  paying  that  tbe 
same  he  re««nlsed  and  sattsfled.  In  full,  and 
in  preference  to  all  otliers,  and: 

"In  tbe  alternative,  in  tbe  event  tbe  court 
should  turfd  that  he  is  not  entitled  to  l>e  paid  tbe 
full  amount  of  hie  said  claim,  with  interests  and 
costs,  by  preference  and  priority  over  said  New 
Orleans  Laud  Company,  out  of  tbe  proceeds  of 
said  ealc^  then  that  a  separate  appraisement  be 
made  of  the  real  estate  herein  sodld  and  of  tbe 
house  thereon,  which  was  erected  by  opponent, 
and  that  opponent  be  awarded,  in  said  account, 
the  full  sum  of  bia  said  daim,  with  interest  and 
costs,  under  the  provisions  of  article  3268  of  the 
Revised  Civil  Code,  *  •  •  with  recognition 
of  opponent's  first  lien  and  privilege  for  the  full 
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tmonnt  of  hi!  nid  daim  tntiut  the  fund  of 
nOkOOO;  the  jKudiaae  price  of  nld  real  eitate." 

The  separate  appralsem^t  was  ordered 
and  made,  and  the  report  of  tbe  amralsen 
reads,  la  part,  as  follofra: 

"(1)  We  find  the  entire  tract  of  land  •  •  • 
to  be  ccxuerrativ^  worth  f 100,000. 

"(2)  We  are  in  doubt  as  to  whether  the  in- 
etmction  of  the  court  regniree  aa  to  appraise 
the  one  acre  of  ground  on  which  the  bailauiK  in 
QuestioQ  was  erected,  or  not ;  if  such  be  desired, 
we  appraise  the  same  at  *   *   *  $1,500. 

"(3)  WiOi  respect  to  the  value  of  the  buildinr 
erected  on  the  said  acre,  *  *  *  we  find 
*  *  *  that  the  c(Hitract  cost  of  said  building, 
plus  the  extras  which  were  dolr  installed  and 
approved,  amounted  to  $14,752.75,  and  we  are 
of  <^>iiiion  that  the  said  buildiiig,  for  the  pur- 
poses for  wbidi  It  was  constmcted,  was  worth 
the  said  amount:  aa  of  date  the  ree^verahip 
sale.** 

Tlie  i^^isers,  called  as  witnesses.  te»- 
Ufy  that,  while  they  considered  the  building 
waa  worth  the  cost  price,  for  the  purposes 
for  which  It  was  constructed  (1.  e.,  as  the  gate- 
way to  the  grounds  of  a  projected  Pan-Ameri- 
can Elxposltion  which  barely  survived  the  pe- 
riod of  its  incubation),  it  adds  nothing  to  the 
present  value  ol^  but  Is  a  detriment  to,  the 
land,  for  ordinary  purposes,  and  as  now  held 
by  the  former  owner  and  adjudicates 

There  was  Judgment  In  fovor  of  plaintiff, 
and  against  the  defendant,  for  $111,000,  with 
Interest,  attorneys'  fees,  and  costs,  and  recog- 
nition of  the  vendor's  lien  and  privilege  and 
special  mortgage  on  the  property  described  In 
the  petitl<Hi;  and  In  favor  of  the  oi^nent 
sustaining  his  exposition  and  ordering  that 
the  account  of  the  receiver  be  so  amended  as 
to  recognize  him  as  a  privileged  creditor  In 
the  sum  of  $2,066.98,  with  Interest,  "to  be 
paid  by  preference  and  prl(Hity  ov«r  all  other 
I>ersona  whomsoever  out  of  the  proceeds  of 
the  sale  of  said  real  estate,  and  that  the 
costs  of  this  opposltimi  be  taxed  against  the 
recover."  -  Plaintiff  and  the  receiver  have 
appealed,  and  the  (^onent  has  answered 
praying  that  the  award  be  Increased  to  tb» 
amount  (dalmed  In  bis  xietltlon  of  opposl- 
tkm. 

Oplnitm. 

[1]  Under  the  sabtltle.  "Of  the  Privilege 
of  the  Ymdor  of  Movable  Effects,"  arti<fle 
8228  of  the  Civil  Code  reads: 

"But,  if  he  allows  the  things  to  be  sold,  con- 
fusedly with  a  mass  of  other  things  belonging 
to  the  purchaser"  (debtor),  "without  making  his 
claim,  he  shall  lose  the  jfimlate,  becanaa  it  will 
not  be  possible  in  such  case  to  aacertaitt  what 
price  they  broogbt" 

We  refer  to  the  article  thus  quoted  because 
It  has,  at  times,  be«i  CMifased  with  other 
provisions  ct  the  Code  whl«h  r^te  to  the 
privilege  of  the  vendor  of  immovable  prop- 
erty, and  has,  aK>arently,  been  consUered 
as  bearing  npon  the  effect  of  the  pact  ds  non 
allenando,  and  upon  the  Question  of  the  ne- 
cessity for  appraising  the  improvements  plac- 
ed npon  qach  pn^erty  before,  rathm  than 


after  the  Mle^  and  vpm  the  tmpetittn 
of  the  creditors  ^trfaHwg  such  Improremoits, 
on  tba  ODO  band,  to  have  the  Unprovoneats 
sold,  as  well  as  appraised  separately  from 
the  land,  and  ot  those  holdl^  mcwtgages, 
and  vending  privileges  on  the  land,  oa  the 
other  hand,  to  have  the  improvements  sold 
with  the  land. 

The  "other  prorisitms"  of  the  Code,  to 
whidi  we  have  above  r^rred,  are  to  be 
found  In  articles  S249,  3268,  8897,  and  3407, 
to  Wit: 

"Art.  3249  (8216).  Creditors  who  have  a  prir- 
ilege  on  immovables  are: 

"(1)  The  vendor,  on  the  estate  by  him  sold, 
for  the  payment  of  the  price,  or  so  much  of  it  as 
is  unpaid.  •   •  • 

"(2)  Architects  •  •  •  contractors,  •  •  • 
workmen  employed  In  the  constructing.  *  •  * 
buildinn,  *  *  *  or  maldiic  otiier  works. 

"(8)  Those  who  have  sappued  the  owner,  or 
other  person  «nployed  by  the  owner,  his  aicnt 
or  subcontractor,  with  materials  •  •  •  wbea 
sndi  materials  have  been  used  *  *  *  in  such 
houses  or  other  works. 

"The  above-named  parties  shall  have  a  lies 
*  *  *  upon  the  building,  •  *  •  and  Dp<m 
the  lot  of  ground,  not  exceedine  one  acre,  upon 
which  the  building  •  •  •  shall  be  erected; 
provided,  that  such  lot  of  ground  belongs  to  the 
person  having  such  building  erected.  •  •  • " 

*'ArtS266  (3235).  When  the  vendor  of  lands 
finds  himself  opposed  bv  workmen  sedring  ps.v- 
ment  for  a  house  or  other  work  erected  on  the 
land,  a  separate  appraisement  Is  made  of  the 

Soond  and  of  the  house,  the  vendor  Is  paid  to 
e  amount  of  the  appraisement  on  the  land,  and 
the  other  to  the  anuwnt  til  the  appraisunent  on  ■ 
the  bnilding." 

"Art  3897  (38«9.  The  mortgage  has  the  fol- 
lowing effects ; 

"(1)  That  the  debtor  cannot  sell,  mgage,  or 
mortgage  the  same  property  to  other  persona, 
to  the  prejudice  of  the  mortgage  whioi  is  al- 
ready made  to  anotfan-  creditor.  •  •  • " 

"Art  8407  ^870).  The  deteriorations,  which 
proceed  from  the  deed  or  neglect  of  the  thiid 
possessor  to  the  prejudice  of  the  creditors  who 
nave  a  privilege  or  mortfca^,  give  rise  against 
the  former  to  an  action  of  indemni&catiMi ;  but 
he  can  daim  for  his  ezpenaes  and  improvements 
<m]y  the  amount  of  tiw  increased  value  which  is 
the  result     the  improrancnts  made." 

The  acc^ted  interpretation,  placed  by  this 
court  upon  the  pact  de  non  allenando  and 
the  abov&auoted  articles,  construed  together, 
la  tiiat  the  "pact"  (whlA  la^  usnally,  incor- 
porated in  acts  of  sale,  with  mortgage,  of  real 
estate^  but  for  which  the  law  makes  no  bp^ 
dal  provision)  does  nothing  more  than  ex- 
press, in  such  contracts,  the  principle  which, 
by  the  terms  of  C.  C.  art  8397,  is  impUed  in 
every  mortgage ;  that  as  a  matter  of  Judldsl 
interpretation,  its  efPect,  as  a  contract  be- 
tween the  parties.  Is  defined  and  limited  to 
the  conferring  of  authmlty  to  seize  the  mort- 
gaged property.  In  a  proceeding  against  the 
original  mortgagor,  without  notice  to  any 
third  person  ^ho  may  be  in  poesessim :  that 
it  does  not  prevent  the  allenatloa  of  the  prop- 
etty  or  derive  the  alienee  of  any  right  per- 
taining to  a  third  possessor,  save  as  to  the 
method  of  proceeding  for  the  enforcement  of 
the  mortgage;  and  hence  that  the  purchaser 
of  property,  subject  to  a  mortgage  oootain- 
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ing  the  pact,  la  a  third  possessor  wltMB  the 
tneaniDg  of  <X  C.  art.  840T,  and  Is  entiaed  to 
claim  ooropenaatloD  for  his  ImproTements  to 
the  eztait  that  they  have  enhanced  the  value 
of  the  property;  that  the  ImproTements  tall 
Qnder  the  mortgage  and  are  subject  to  sei- 
zure and  sale;  but  that  equity  requires  that 
the  third  possessor  should  be  Indemnified  to 
the  extent  that  he  has  enchanced  the  value 
of  the  creditor's  secnrlty ;  and  that.  In  deter- 
mining the  amount  recoverable,  the  sole  que9> 
tiou  is  the  extent  to  which  the  improvements 
liave  added  to  the  value  of  the  land  upon 
^hidi  they  have  been  placed.  Bank  v.  Bllller, 
44  La.  Ann.  19»,  10  South.  779. 

It  will  be  observed  that  artlde  3268  con- 
tains no  reqnimnent  as  to  the  time  at  wblch 
<wbetber  before  or  after  the  sale)  the  separate 
appraisement  shall  be  made  nor  as  to  wheth- 
•er  the  land  and  Improvements  diall  be  merely 
Al^ralsed  separately,  or  ajipraised  and  sold 
separattiy ;  and,  as  the  sole  purpose  of  the 
-artlde  (when  construed  with  thtf  others  that 
liave  been  quoted)  Is  to  enable  Uie  workmen 
■<or  contractors,  If  we  assume  that  the  appll- 
■catlon  of  the  artlde  can  be  tbus  extended  be- 
yond Its  terms)  to  recorver  the  amount  due 'for 
Improvonents  placed  by  them  on  the  land,  to 
-tbe  extent  that  the  improvemoits  have  en- 
banced  the  value  of  the  land.  It  Is  not  sur- 
prising that  the  Jurisprudence  on  those  ques- 
tions has  apparently  varied  somewhat  ao 
cording  to  the  facts  of  the  cases  In  whldi 
thes  have  been  presented. 

In  Andry  v.  Gnyol,  13  La.  8,  It  appears 
4hat  the  furnishers  of  material  used  in  the 
construction  of  a  building  by  the  vendee  of 
-the  land  intervraed,  after  the  salet  claiming 
-the  value  of  the  material,  as  a  privileged  debt, 
and  that  an  appraisement  was  then  made  of 
"the  relative  value  of  the  pared  of  ground, 
with  the  Improvements  and  the  buildings 
-such  as  they  were  at  the  time  of  the  sale"; 
whldi  dalm  having  been  allowed  by  the  trial 
icourt,  the  Judgment  was  affirmed  on  the  ap- 
i>eal.  It  does  not  appear  to  have  been  sug- 
gested that  the  value  of  the  land  was  not,  at 
the  time  of  the  sale,  enhanced  to  the  extent 
of  the  value  of  tbe  material  wbldi  had  been 
placed  on  It. 

In  DIggs  v.  Oreen,  15  1a.  416,  a  contractor 
had  obtained  judgment  against  the  vendee  of 
a  town  lot,  with  reo^nltion  of  prlvUef^  for 
labor  and  material  fnml^ed  In  the  construes 
tlon  of  a  banquette  and  gutters,  and  the  pn^ 
«rty,  as  thus  Improved,  was  afterwards  sold, 
under  foredosure  of  mortgage,  at  the  In- 
stance of  the  vendor  to  whom  it  was  adjudi- 
•cated  for  mudi  less  than  the  price  at  which 
he  had  sold  it.  The  contractor  Intervened, 
after  the  sale,  but  did  not  pray  for  a  sepa- 
rate appralsMuent,  and  It  was  objected  that 
lie  came  too  late.  It  was  found  that  the 
plaintiff  bad  prevlonsly  beea  Infwmed  at  his 
claim,  and  had  promised  to  pay  and  it  was 
said  by  the  court: 

'Hhe  plaintiff,  having  booKht  In  his  property 
at  a  price  very  infttii»  to  mat  be  liaa  sold  tt 


for,  after  having  received  a  large  amount  of 
ca^,  refases,  with  a  bad  grace,  to  pay  a  daim 
for  improvuaoits  which  greatly  anluuiea  its  val- 
ue." 

And  fb&ee  was  Judgment  accordingly. 
to.  OordevUle  v.  Hosmer.  16  La.  5^  the 
contractoxB  obtained  lodgment,  against  the 
purchasers  (rf  certain  lots,  for  the  price  of 
a  building  which  they  had  erected  thereon* 
and,  having  bought  In  the  propwty  at  a  sate 
made  thereunder,  took  out  a  monlliOB  ftfr 
the  strengthening  of  the  title  so  acquired, 
whereupon  plaintiffs  Inetltnted  an  hypothe- 
caiy  action,  claiming  (by  subrogation)  a  ven- 
dor's prtvllege  f(v  an  unpaid  balance  of  the 
I  price  of  Ibe  lots;  and  thdr  daim  was  m»> 
talned  by  this  court,  speaking  through  Mar- 
tin, J.,  who,  aft»  quoting  Civ.  Code,  art. 
3235  (now  artlde  3268),  hdd  tbat  there 
should  be  a  separate  apiHWlsanent  of  Ills 
lots  and  improvranents,  In  accordance  wlfli 
that  article,  saying: 

"An  appraisement  and  sale  are  now.  for  the 
first  time,  necessary  to  the  exercise  of  idaintlffs* 
rights  as  mortgageea.  lliey  have  been  guilty  of 
no  laches;  no  opporbmlty  having  been  afford- 
ed them  to  concur  in  a  proper  and  legal  ap- 
praisement," etc. 

In  McDonongh  v.  Le  Boy,  1  Bob.  173,  this 
court  held  that  an  Injunction  obtained  by  the 
vendee  of  the  land,  prohibiting  the  sheriff 
from  selling,  under  a  Judgment  obtained  by 
defmdant,  and  separately  from  the  lot  upon 
whldi  It  fftood,  a  building  whldi  bad  beai 
erected  by  defendant,  for  the  v^dee  of  the 
lot,  should  have  been  sustained,  saying: 

"The  law  abb<H«  destruction  and  waste;  the 
rights  ot  a  credltw  are  Inereased  by  the  erec- 
tion of  a  ballding  <m  the  mortgaged  premises ; 
he  tiierefore  has  a  xigbt  to  prevent  an  injury 
to  those  rights  by  the  sale  of  the  building  sep- 
aratdy  firom  Ow  lot,  as.  by  sudt  sale,  it  Is  prob- 
aUe  uiat  the  pries  of  ue  materials  only  would 
be  obtained.  The  law  therefore  guards  the 
rights  of  the  vendor  and  the  builder,  by  direct- 
ing the  sale  of  both  the  objects  on  whidi  their 
priTlleees  rest  together,  In  order  that  the  fair- 
est price  may  be  obtained." 

In  Succession  of  Lenel,  34  La.  Ann.  868,  It 
was  held  that '  the  holder  of  the  builder's 
privilege,  duly  recorded,  does  not  lose  It  1^ 
failure  to  have  a  separate  appraisement  of 
the  building  and  land  made  beftwe  the  sale; 
but  that  the  appraisement  may  be  made  after 
the  sale. 

In  Payne  &  Joubert  v.  Buford  et  aL,  10ft 
La.  83,  80  South.  263,  It  was  held  that  the 
vmdor  of  sugar  machinery  lost  bis  privilege 
for  the  price  by  allowing  it  to  be  sold,  with- 
out separate  appraisement  and  "confusedly 
with  a  mass  of  other  thln^"  dting  G.  C.  art. 
3228. 

In  Mored  v.  Coleman,  116  La.  792,  40 
South.  168,  plaintiff  had  Intw-vened  In  a  fore- 
dosnre,  daimlng  a  privilege  on  a  sugar  bouse 
and  one  acre  of  ground,  and  had  obtidned  an 
order  for  a  s^utrate  appralsemoit ;  but  the 
plantation  had  thereafter  been  sold  without 
appraisement,  and,  at  a  later  period  (In  the 
suit  then  before  the  court),  he  attacked  the 
sal%  alleging;  as  one  of  his  grounds,  the  fall- 
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me  of  the  BZieriff  to  make  the  sqiarate  ap- 
pniaement 

Held,  that  his  remedr  was  to  have  had  the 
ajvralaement  made  aCtw  the  sale^  as  it  was 
shown  that  the  selztng  creditor  offraed  to 
j(dn  him  In  so  doing. 

iil  We  condnde,  then,  that  the  s^arato  ap- 
pnUsemoit  in  this  case  was  timely  eaoagh, 
thonch  made  after  the  sale.  Bat  it  was  not 
the  appraisement  callM  tor  by  the  occarton. 
The  appraisers,  acting  under  a  misapprehen- 
sion, mer^  ascertained  the  original  cost  of 
the  building,  and  reported  that  It  was  worth 
ttiat  amount,  tor  the  puixwse  fbr  whldi  It 
was  erected,  which  information  had  no 
appreciable  bearhig  upon  the .  question 
at  issuer  to  wit,  whether  the  value  <nC  the 
land,  as  matters  then  stood,  was  enhanced  by 
the  preeoice  of  the  baildb^.  Interrogated 
on  that  subject,  th^  testifled  that  the  pres* 
ence  ot  the  building  ^d  not  odiance  the 
value  of  the  land,  but  was  detrimental  there- 
to; and  no  attempt  was  made  ^ther  to  db- 
tahi  another  appraisement  or  to  show  that 
the  material  of  whltih  the  building  Is  compos- 
ed can  he  used  or  removed  at  a  profit  to  any 
one. 


niat  material,  as  we  have  stated.  Is  in  the 
form  of  a  gatemiy  whidi  leads  nowtme,  bot 
stands,  unwelcome  and  no  (Perished,  a  moon- 
ment  to  the  memory  ot  an  ahan^nud  tsAfx- 
prise;  and,  so  fiir  as  we  can  Imagine,  can 
serve  no  other  pttrpose.  Should  the  oppoeent 
be  of  (pinion,  lunrever,  that  the  matohd  on 
be  profitably  removed,  we  can  see  no  good 
reason  why  he  should  not  be  permitted  to 
try  that  experiment. 

It  Is  ther^ore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  and  that  there  now  be  Jod^eft 
rejecting  the  demands  ot  the  oinNnieBt  and 
dismissing  his  opposition. 

It  is  further  ordored  that  the  tight  be  k- 
corded  to  the  opponent  to  remove  the  ma- 
terial of  which  the  building  erected  by  Urn  la 
composed,  should  be  think  iBvper  so  to  do; 
provided  that  each  removal  be  oommeoced 
and  completed  within  60  days  from  the  date 
upon  inislcfa  this  Judgment  shall  become  flnal 
during  whieh  dday  he  Is  to  have  logren  end 
egress  upon  and  from  the  land  wbereon  aid 
building  stands  for  the  purposes  of  snd  re- 
moval. It  Is  taxOur  ordered  that  the  off- 
ponent  pay  all  the  coats  of  this  suit. 
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No.  21807. 


TITUBl  ft  MORTGAGE  OUARAKTSB  GOw, 
UmltBd,  T.  IjOUISXANA  ABSTRACT  ft 
TITI^  GUARANTEE  00. 

(Snmme  Court  of  LooUuul   June  2^  ISISL) 

(iSj/llol»u  by  Editorial  Btaff.) 
COBFOBATIONS  ^=>4d(l)  —  UBE  Or  SXUII^ 

Kame  bt  Otbebb— Injunction. 
A  corptmitloii  ensftged  in  tbe  builness  of 
gaaran teeing  titles,  the  name  of  which  ie  the  Ti- 
tle ft  Mortgage  Guaraotee  Company,  Limited, 
could  not.  onder  Act  No.  267  of  Acts  1614,  eo- 
join  another  company  engased  in  the  same  busl- 
neae  and  known  u  the  Louisiana  Abstract  ft  Ti- 
tle Guarantee  Companj  from  using  the  phrase 
"Title  Guarantee  Oompanj"  In  its  name,  on  tbe 
ground  that  it  has  a  proprietary  interest  in  such 
detoriptive  words. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Snlt  by  the  Title  ft  Mortgage  Guarantee 
Company,  Limited,  against  the  Louisiana  Ab- 
stract ft  Title  Guarantee  Company  tw  an 
injunction.  From  a  iUgmi^awi  of  plaiiitifrs 
suit;  It  appeals.  Affirmed. 

Gecffge  0.  Wahdie^  of  N«ir  Orleans  (Oha*. 
F.  Buck,  J.  Zacb  Spearinx,  Jaa.  J.  iicLm^- 
lin,  ana  E.  M.  Stafford,  aU  of  New  Orleans, 
of  oonnael).  fi>r  an^ellant  A.  D.  Danaiger. 
3.  P.  Baldwin.  Buit  W.  Henir.  and  Eldon  S. 
I^iMma,  au  o<  New  Orleans,  for  aKid]a& 

PBOVOSTT,  J.  An  exception  of  no  cause 
of  action  was  sustained  by  tbe  trial  conrt 
to  the  ff^lowlng  petltlai,  and  plaintiffs 
salt  was  dismissed: 

"The  petitlMi  of  the  Tide  ft  Mortgage  Goar- 
antee  Company,  limited,  a  corporation  organia- 
ed  and  doing  boslness  in  the  state  of  Louisiana, 
domiciled  In  tbe  city  of  New  Orleans^  parish  of 
Orleans,  widi  leepeet  shows: 

"(1)  That  it  was  duly  organized  and  incorpo- 
rated by  act  before  C.  G.  Bebentisch,  notary 
public,  in  the  pariah  of  Orieans,  dated  March 
81,  1908.  with  the  object  and  for  the  puiposs  of 
condocting  and  carrying  on  tbe  following  de- 
scribed boslneaa,  to  wit:  - 

*'  'To  guarantee  b^  bond  or  other  contract  ti- 
tles to  real  estate  in  the  city  of  New  Orleans, 
and  other  monidpal  corporatitHis  in  the  state  of 
Louisiana,'  and  for  other  purposes,  all  of  which 
are  fnlly  set  forth  in  said  act  of  incorporatiOD, 
a  certitied  copy  of  whidh  is  hereto  annexed  and 
filed  as  part  of  this  petition. 

That  1,000  shares  of  its  aatborized  capi- 
tal akn  been  issued  and  paid  for  in  cash  at  par 
ralue,  making  a  folly  paid-up  cash  cartel  of 
f 100,000.  allin  aecoidance  with  the  prorislons 
of  said  diarter. 

"(3)  That  immediately  from  and  after  the  date 
of  Its  otcanisation  and  completion  of  safflclent 
stock  suoscription  necessary,  it  opened  offices, 
eztensiTriy  advertised  Its  business  under  its  said 
corporate  name  and  title,  and  has  been  and  Is 
now  snccessfuily  ctmductlng  same,  accordingly. 

**(,4)  Th&t  plaintiff  corporation  has  earned  and 
acquired  tbe  contidence  of  the  business  communi- 
ty, especially  that  portion  of  it  interested  in 
transaction  of  real  estate,  and  has  done  a  fairly 
remuQeratire  bosiness  having  regularly  earned 
and  paid  moderate  semiannual  diridends  to  its 
stochnolders,  and  accnmulated  a  fair  surplus  and 
undivided  profit  fund. 


That  your  petiti<mer  is  and  was  of  the 
business  of  guaranteeing  the  validity  of  title  to 
real  cstats,  a  bo^ess  ocHnmon  and  sacceesful  in 
many  cl  the  larger  dtles  of  tids  country,  In  this 
city  and  state,  and  has  to  the  extent  aforesaid 
succeeded  by  careful  management,  patient  wait- 
ing, and  lil>eral  and  exp^sive  advertising.  In  the 
newspapers  and  otherwise,  to  establish  itself  on 
a  successful  and  promising  iMsis. 

"(d)  That  your  petitioner  hae  become  known, 
reputed  and  spoken  of  and  about  as  the  Tide 
Guarantee  Company,'  and  under  this  designatiosi 
lias  acquired  and  holds  the  oonfldcttce  of  the  peo- 

Ele  as  trustworthy,  snccessfnl.  and  reliable,  and 
as  so  operated  and  become  popularly  known 
during  tbe  entire  period  of  its  existence  and  ac-  . 
tive  business  of  now  more  than  ten  years. 

**(7)  Petitioner  now  further  shows  that  by  act 
before  A.  D.  Danxiger,  notary  puUie,  passed 
February  18,  1914,  certain  persons,  to  wit,  P. 
H.  Saunders,  Felix  J.  Drey&ua,  Herman  Well, 
W.  W.  Bondm,  Edward  Wiener,  Solomon  Wolff, 
Lynn  U.  Dinkins,  EAdon  8.  uuams,  A.  D. 
Danziger,  P.  M.  Lamberton,  M.  P.  Bouslog, 
Meyer  Eiseman,  Charles  De  B.  Claiborne,  F. 
Dietze,  Jr.,  and  others  organized  a  corporation 
Under  the  name  and  title  of  'the  Louisiana  Ab- 
stract ft  Titie  Insurance  Company,'  with  domicile 
in  tills  city  and  parish,  and  by  act  befcMv  the 
same  nota^,  dated  July  IS,  1914,  changed  the 
name  and  tiue  of  said  corporation  to  'the  Louis- 
iana Abstract  ft  Title  Guarantee  Company,'  and 
making  certain  other  amendments,  now  forming 
part  of  said  incorporation. 

"(8)  That  the  main  object  and  purpose  of-  said 
corporation,  besides  some  incidratal  details,  in 
which  petitioner  is  not  ctmcemed,  as  expressed 
in  the  amended  charter  oC  July  13th,  is  ideatleal 
In  substance  and  intent,  and  provides  identically 
for  the  business  of  gnaranteemg  tlties  to  real  es- 
tate as  provided  in  tbe  charter  of  petitioner,  and 
carried  on  by  it  as  aforesaid. 

"<9^)  Tliat  s^ice  the  said  amendment  and « 
change  of  its  name  and  tide,  said  corporation 
has  and  is  constantly  riving  derigned  and  delib- 
erate prominence  to  that  uirt  of  its  titie  ex- 

Eressed  in  the  words  *Titie  Guarantee  Company' 
1  its  letter  hesds,  publications,  and  advertise- 
ments, and  has  desigiiated  tbe  building  in  wbl<4i 
it  has  its  offices  as  the  Titie  Guarantee  Bnild- 
ing,'  and  in  all  its  advertisements  gives  promi- 
nence to  tbe  words  Utie  Guarantee  Company.' 
with  the  evident  intent  to  make  itself  known  as 
the  Titie  Guarantee  Company.* 

"(10)  Petitioner  now  further  shows  that  al- 
though its  full  corporate  name  Is  Titie  ft  Mort- 
gage Guarantee  Company,  it  is  and  has  been 
during  all  tbe  years  of  its  existence  in  this  com- 
munity known,  spoken  of.  c<»nmoDly  reputed  and 
dealt  witii  as  the  Title  Guarantee  Cbmpany,* 
which  fbct  as  well  as  the  nature  of  Its  business 
was  well  known  to  many  of  tbe  individuals  com- 
posing the  membership  and  stockholders  of  de- 
fendant corporation  and  particularly  to  its  offi- 
cers and  organizers,  as  petitioner  tlirough  its  offi- 
cers is  Informed  and  believes. 

"(11)  Petitioner  now  shows  that  ft  has  ac- 
quired a  property  ri^t  to  the  title  under  which 
its  bosiness  has  been  conducted  entitled  to  tbe 
protection  of  the  law  against  all  infringement 
and  unfair  competition. 

"(12)  That  the  acts  of  the  defendant  corpora- 
tion, as  berelnabove  set  forth,  constitute  an  un- 
lawful infringement  and  unfair  competition  by 
which  defendant  seeks  to  derive  ben«Bt  and  ad- 
vantage in  its  business  from  tbe  use  of  prtltlGm- 
er's  name  at  its  (petitioner's)  expense  and  to 
its  injury  and  damage. 

"(13)  That  the  similarity  of  names  as  set  forth 
is  misleading  esA  tends  to  confusion,  and  is 
likely  to  divert  business  intended  for  petitioner 
as  the  Title  Guarantee  Company,  known  to  the 
public,  the  said  new  company  resulting  in  what 
ig  twhnically  recognized  as  unfair  competition 
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to  tiie  benefit  d  defendant  and  tb«  injury  of 

petitioner. 

"(14)  That  by  Tcason  of  the  Birallarity  of 
names  inatancea  <^  confoslcHi  and  mistakea  have 
arisen  between  the  two  companies  and  presum- 
ably are  likely  to  happen  again. 

"(15)  Petiti<mer  ahowa  that  some  time  during 
the  month  of  May  or  June,  and  during  the  time 
inter\-ening  from  the  date  of  the  organization  of 
defendant  company  nnder  the  name  of  the  Lou- 
isiana Abstract  &  Title  Insurance  Company  and 
the  lath  of  Jnly,  1914,  the  date  when  it  changed 
its  name,  substitutinc  the  words  Title  Guar- 
antee Company'  for  "Title  Insurance  Company,* 
certain  iaftMrmal  negotiations  were  had  between 
tb»  officen  of  the  two  companies  with  a  view 
to  their  possible  constdidation  and  a  propocd- 
tion  was  orally  submitted  by  the  president  of 
the  defendant  company  to  the  president  of  the 
petitioner,  for  the  purdiase  ana  acquisition  of 
the  stock  and  assets  of  plaintiff  company,  which 
was  not  accepted. 

"(16)  That  riiortly  after  the  failure  of  these 
negotiations,  the  aforesaid  change  in  the  name 
and  title  of  said  defendant  company  was  made, 
to  wit,  on  July  13,  i»14,  four  days  after  Act 
Ko.  207  of  the  Acta^f  the  General  AssemUy 
of  the  State  of  Louisiana  was  approved,  being 
a  general  statute  relative  to  corporations  which, 
among  other  matters,  not  pertinent,  provides : 

"  thfit  the  name  ot  a  corporation  (about  to 
be  created)  shall  not  be  the  same  nor  so  similar 
as  to  cause  confnt^on  with  the  name  of  any 
other  dranestic  corporation  or  foreign  corpora^ 
tion  admitted  to  do  business  in  tiiis  state';  and 
petiti<Hier  avers  that  though  this  act  had  not 
been  promulgated,  the  provision  quoted  is  de- 
clarative of  the  policy  of  the  state  and  stamps 
as  unjust,  illegal,  and  unfair  the  acta  of  de- 
fendant corporation  herein  in  question. 

"(17)  Petitioner  now  shows  that  irrespective 
of  the  fact  whether  t^e  officers  and  stockholders 
of  said  defendant  corporation  consciously  acted 
with  wnmgful  motive  and  intent,  avers  and 
charges  that  said  conduct  and  acta  of  said  cor- 
poration constitute  in  law  a  fraudulent  infringe- 
ment upon  the  rights  of  petitioner  and  unfair 
competition  conceived  and  executed  with  the  un- 
laviul  pnrposs  and  effect  of  trading  and  obtain 
business  on  the  name,  reputation,  and  good  will 
owned  and  maintained  by  petitioner  to  ita  great 
injury  and  damage. 

"(18)  Petitioner  shows  that  the  rigbta  and  ad- 
vantages acqnired  and  accruing  to  It  from  the 
reputation  and  good  will  which  it  possesses  and 
enjoys  in  connection  with  ita  business  is  of 
great  value.  It  has  already  sustained  some  dam- 
age and  tears  and  believes  that  it  will  be  dam- 
aged in  an  amount  largely  exceeding  the  sum  of 
^JSOO  if  plaintiff  (defendant)  is  allowed  to  per- 
sist in  the  'unlawful  use  of  petitioner's  name 
and  title  and  imder  it  to  continue  the  unfair 
and  unlawful  competition  upon  which  it  has  en- 
tered and  enjoy  the  profits  of  unlawful  infringe- 
ment. 

"(19)  Petitioner  alleges  that  it  made  amicable 
demand  on  defendant  m  the  pranlsea,  whidi  met 
with  refusal. 

"Wherefore  petitioner  prays  that  the  defend- 
ant corporation,  the  Lonwiana  Abstract  &  Title 
Guarantee  Company,  be  cited  through  ita  proper 
officer,  to  appear  and  answer  this  petition,  and 
after  due  proceedings  there  be  judgment  in  favor 
of  petitioner  and  against  the  defendant  perpet- 
ually enjoining,  restraining,  and  prohibiting  said 
defendant  corporation  fnHu  using  the  words 
'Title  Guarantee'  in  the  manner  and  form  in 
which  it  now-  has  them,  and  uses  them  as  part 
of  ita  corporate  name  and  title;  and  enjoined 
from  advertising  itself  as  the  Title  Guarantee 
Company,  and  from  designating  the  building  in 
which  it  carries  on  Ita  business  as  the  TiUe 
Guarantee  Building,  and  generally  enjoining,  re- 
straining, and  pronibitin£[  said  company  from 
carrying  on  the  same  business  as  that  conduct- 
ed by  plaintiflt  under  ito  said  corporate  name 


and  title,  and  petitioner  reserves  tiie  right  to 
sue  for  such  damages  as  it  may  have  sustained 
or  may  hereafter  suffer  by  reason  of  said  act 
of  defendant  company;  and  petitioner  prays  for 
all  such  oth»  and  furth^'  aid,  remedy,  and  re- 
lief as  to  the  nature  of  the  case  may  require, 
and  law  and  equity  permit;  and  petitioner  prays 
judgment  of  all  costs,"  etc 

Companies  having  as  part  of  their  names 
the  words  "title  guarantee,"  either  with  or 
without  other  words,  existed  numerously  in 
English  speaking  countries  before  the  plain- 
tiff company  was  organised.  The  said  words 
are  descriptive  of  the  kind  of  business  done  by 
said  companies.  See  Ency.  Brit  (11th  Ed.) 
verbis  "Title  Guarantee  Companies" ;  28  A. 
&  E.  B.  of  U  (2d  Ed.)  pw  220;  see  Utles  ot 
cases  dted  In  note  to  38  Gyc.  pp.  844  to  865. 
The  organizers  of  the  defendant  company 
naturally  had  the  right  to  include  In  the 
name  of  their  company  these  words  descrip- 
tive of  their  business.  If  any  Airther  proof 
were  needed  of  these  words  being  descrip- 
tlTe  of  that  kind  of  busineas  Ba<A .  proof 
would  be  abundantly  found  In  Act  170, 
p.  398,  of  1916.  referring  u>  this  kind  Ot  busi- 
nesa  by  that  name  In  the  provteions  for  Its 
regrnlatlon.  The  tact  tbat  the  d^^endant  com- 
pany substttnted  tiie  word  "guarantee  for 
'insurance**  in  i(a  name  would  cnly  go  to 
show  that  the  former  word  was  tbon^t  to  be 
an  apter  one  fbr  describing  the  budoew.  No 
allegation  Is  made  tliat  this  change  wsa  from 
any  ulterior  motive.  Mot  that  sndi  an  alle- 
gation would  have  made  any  differrace. 

The  bndness  of  the  deftndant  oompany 
being  to  guarantee  tltSee,  nothing  could  be 
more  natural  than  that  it  edumld  seA  to  give 
prominence  to  that  fleetore  of  its  nama 
There  could  be  harm  in  this  only  if  plaintiff 
had  a  sort  of  proprietary  Intarest  In  tbat 
kind  of  business  or  in  ttuse  words  descriptlTe 
of  It 

The  only  stmilarity  between  names  o( 
the  two  companies  Is  in  these  words  of  de- 
scription The  other  words  oomposlng  the 
names  are  different;  fbs  name  <tf  plaintiff 
being  "Tbn  Title  &  Mortgage  Guarantee  Com- 
I>any,"  and  tb&t  ot  deiCendan^  ''Louisiana 
Abstract  ft  Title  Ooarantee  Company." 

If  the  bnildtng  In  wbld  plaintiff  carried  on 
Its  business  had  bwne  conspicuously  on  It 
the  name  "Title  Guarantee  Building,"  and 
the  d^radant  company  engaging  In  the  same 
kind  of  business  had,  with  more  or  less  like 
consplcuousness,  Inscribed  the  same  name 
upon  its  building,  tills  perhaps  ml^t  bave 
been  slgn^cant;  but  tiwre  Is  no  all^atton 
of  the  plaintiff's  having  had  tills  name  upon 
the  building  in  whldi  Its  i^ces  were. 

The  d^endan^  com^ny  had  the  perfect 
right  to  do  errerythlttg  the  petition  alleges  It 
did. 

In  the  case  of  the  Car  Advertising  Ca  t. 
New  Yorit  Car  Advertldng  Ok,  57  Misc.  Bep. 
105,  107  N.  Y.  Sui^.  547,  the  Supreme  Court 
of  New  York  said  In  this  ccmnectlon: 

"The  expression  'car  advertising'  is  a  general 
tern  appropriatdy  descrifftiTe.  ox  the  business, 


Digilized  by 


Xa.)      title  a  MORTCtAQE  GVABAXTEE  CO.      LOUISIANA  A.  A  T.  O.  CO.  631 


and  tbe  antlioritiei  are  to  the  effect  that  sach  a 
term  cannot  be  exdarively  appropriated  br  au? 
oDe.  In  Flixmers'  Locm  &  Trust  Co.  v.  Farm- 
ers' Loan  ft  Trust  Oo.  of  Kansas,  1  N.  T.  Supp. 
44.  the  court  said: 

^  'Nor  cDOld  the  first  nathmal  bafik  ertabUshed 
vojoin  every  other  bank  from  using  the  name 
'*ElrBt  Mationel  Bank."  Nor  could  the  Mechan- 
ics* National  Bank  of  New  York  enjoin  the  Me- 
(ABBiciT  National  Bank  of  New  Jers^.  •  •  * 
The  Dam*  "Loan  ft  Trust  Company**  is  not  an 
uncommon  one  as  applied  to  certain  monetary 
institutions.  And  it  would  seem  that  the  pr^x 
"Fanners"  has  been  applied  to  desi^ate  com- 
panies eufaged  in  limuar  business  in  different 
states.'"    •    •  • 

"It  is  plain  that  there  has  been  in  the  past, 
and  doubtless  there  will  continue  to  be  in  the 
future,  more  or  less  of  confusion  and  of  mistakes 
made,  such  as  in  sending  mail,  telegrams,  and 
telex^hone  messages  to  the  two  companies.  But 
this  ought  not  to  be  held  due  to  the  act  of  the 
defmdant,  but  rather  to  the  act  of  the  plaintiff, 
whidi  adopted  a  gen^ic  and  descriptive  term 
for  its  cwporate  nasoe  withoat  adding  any  dis- 
tlngnishing  word  whaterer." 

In  the  case  of  Ooodyear's  India  Btibber 
Glove  Mfg.  Go.  t.  Goodyear  Rubber  Co.,  128 
U.  S.  at  page  602.  »  Sup.  Gt.  107,  S2  Bd. 
535,  ttke  Supreme  Oonrt  ot  ttke  Uidted  States 
similarly  obserred: 

"  *Goodyear  Rubber'  are  terms  descriptive  of 
well-known  classes  o<  goods,  produced  by  the 
process  known  as  Goodyear's  invention.  Names 
which  are  thus  descriptive  <tf  a  class  tX.  goods 
cannot  he  exclusively  apprc^riated  by  any  one. 
The  addition  of  the  word  'Company'  only_  indi- 
cates that  parties  have  formed  an  association  or 
partnership  to  deal  in  such  goods,  eittier  to  pro- 
ance  at  to  sell  them.  Thus  iMirties  united  to 
produce  or  sell  wine,  or  to  raise  cotton  or  grain, 
might  style  themselves  Wine  Gompaoy,  Cotton 
Company,  or  Grain  Ccanpany;  but  by  such  de- 
scriptifm  they  would  in  no  respect  impair  the 
equal  rights  of  others  engaged  In  similar  busl- 
ness  to  use  similar  designations,  for  the  ob- 
vious reason  that  all  persons  have  a  riKht  to 
deal '  in  such  articles,  and  to  publish  the  fact 
to  the  world.  Names  of  such  articles  cannot  be 
adopted  as  trade-marks,  and  be  thereby  appro- 
priated to  the  exclusiTe  right  of  any  one;  nor 
will  the  incorporation  of  a  company  in  the  name 
of  the  artide  of  commence,  without  other  speci- 
ficatiMi,  create  any  exclusive  right  to  the  use 
of  the  name." 

.In  ttie  cam  of  Howe  Scale  Oow  t.  Wy<^ll^ 
Seamans  ft  Benedict,  198  U.  S.  118,  26  Svp. 


CL  000,  40  L.  Ed.  072,  the  Supreme  Court  o£ 
the  United  States  said: 

"Having  the  right  to  that  use,  courts  will  not 
interfere  where  the  only  confusion,  if  any.  re- 
sults from  a  similarity  <A  the  names,  and  not 
from  the  manner  <^  the  use.  The  essence  of 
the  wrong  in  anfiair  competition  otmsiBts  tn  the 
sale  of  the  goods  <tf  one  manofactarer  or  vendor 
for  those  of  another,  and  if  defendant  so  con- 
ducts its  business,  as  not  to  palm  off  its  goods 
as  those  of  complainant,  the  action  fails.'*^ 

As  tbe  court  said  farthn'  in  Out  case: 
**'It  is  not  the  use*  bnt  dishniMty  la  tbe 
use,  <A  the  name  that  is  condemned.'  ^ 

And  in  Hie  case  of  Goodyear's  India  Rub- 
ber Glove  Mfg.  Co.  T.  Goodyear  Rid>I>er  Co., 
128  U.  S.  604.  0  Sup.  Ct  168,  32  L.  Ed.  635, 
tbe  Supreme  Court  of  the  United  States 
again  said: 

"The  case  at  bar  cannot  be  sustained  as  one 
to  restrain  unfair  trade.  Belief  in  such  cases 
ia  nanted  only  where  tbe  defendant,  by  his 
marks,  ams,  lahels,  or  in  other  ways,  represents 
to  die  pahllc  that  the  goods  sold  by  him  are 
those  manufactured  or  ptt}duced  by  the  plaintiff, 
thus  palming  off  his  goods  for  those  of  a  dif- 
ferent manuiacturer,  to  the  injury  of  tlie  plain- 
tifl.   •   •  . 

In  tlie  CBW  y£  lAVTonce  MfSr.  Go.  v.  Ten- 
nessee MtE.  Co.,  1S8  C.  S.  637,  11  Sup^  Ct 
306,  34  Lk  Ed.  007,  the  Siw«me  Court  of 
the  United  Statea  announced  the  doctrine  of 
unfair  competition  clearly  and  unequiTOcally 
in  these  terms: 

"It  seems,  howevw,  to  1m  contended  that 
plaintiff  was  entitled  at  least  to  an  injonction, 
upon  the  principles  applicable  to  eases  analogous 
to  trade-marks ;  that  Is  to  say,  on  the  ground 
of  fraud  on  the  unblic  and  on  the  plaintiff, 
perpetrated  by  defendant  by  intentionally  and 
fraudulently  selling  its  goods  as  those  of  the 
plaintiff.  Undoubtedly  an  unfair  and  fraudulent 
competition  against  die  business  of  the  plain* 
tiff— conducted  with  the  intent,  on  the  part  of 
the  defendant  to  avail  itself  of  the  r^utatim 
of  tbe  plaintiff  to  palm  off  its  goods  as  plain- 
tUTs— would  ia  a  proper  case  constitute  grounds 
for  rdiet" 

Se^  also,  N.  O.  Ooffee  Co.  t.  American 
Ooffee  Oo.,  121  La.  10,  40  Soutti.  730. 
Judgment  aOnned,  at  oost  of  plaintUL 
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No.  'JUBHS. 

LUCJAL  UNION  NO.  79  OF  UNITED 
BROTHERHOOD  OP  OABPBNTERS  AND 
JOINBRB  OF  AMERICA  T.  UNITBD 
UROTHURHOOD  OP  GARPENT1SR8  AND 
JOINERS  OF  AMKUIOA  et  al. 

((Supreme  Ooart  of  Iionlsiana.  May  27,  191S. 
Rebeariiig  Denied  Jane  29,  1918.) 

(Hyllabua  ly  Editorial  Btaff.) 

1.  Tbadb  Unions  ^sdS — Acdeftanob  or 
Chabter. 

la  Bceepting  a  charter  from  the  parent  la- 
bor brotherhooa.  a  local  unloa  did  so  subject 
to  all  the  conditions  on  whicb  it  waa  granted  as 
contained  in  the  constitntion  and  other  laws  of 
the  brotherhood. 

2.  TBADB  UnZOITB  4=98— li&BOB  BBOTHKSHOOD 

— CONTEOVEBST  BETWEEN  LOQALB— iSSITU- 
MENT, 

ControveraiCB  between  local  nniona  of  a  na- 
tional labor  brotherhood  must  be  settled  within 
the  brotherhood  by  its  tribunals  in  the  modes 
provided  for  that  purpose  by  its  constitution  and 
by-laws. 

3.  Judgment  «=928— EJxcbss  of  JnsisDionon. 

A  Judgment  in  ezceas  of  iorisdictlon  is  not 
necessarily  void  In  toto. 

4.  Trade  Unions  Laboe  Bbotsibbood 

— JUDOHKNT  AOAINST  iMUf.  UnXON  — KE- 

soBT  TO  Courts. 
Judgment  of  tribunal  of  labor  brotherhood 
on  charges  of  locals  against  another,  not  being 
null,  80  far  as  auth<nrizing  officers  to  sequester 
property  of  local,  or  as  cutting  off  local  mem- 
bers from  brotherhood  membership,  until  it 
could  be  reviewed  on  appeal,  the  local  could  not 
apply  to  the  courts  to  arrest  it  or  review  it; 
that  being  a  condition  of  Its  charter. 

.^peal  fnHn  OtU  District  Court,  Pariah 
of  Orieana ;  T.  a  W.  Ellis,  Judge. 

Suit  by  Local  Union  No.  76  of  the  United 
Brotlierbood  of  Carpenters  and  Joiners  of 
America  against  tbe  United  Brotherhood  of 
Carpenters  and  Joiners  of  America  and  U. 

5.  Berry.  Frcnn  judgment  for  def^dants, 
Idalntlff  appeals.  Affirmed. 

A.  J.  Peters  and  Wm.  H.  Byrnes,  Jr.,  both 
of  New  Orleans,  and  Wm.  J.  O'Hara,  for  ap- 
pellant B.  B.  Howard  and  Henry  O.  Hol- 
lander, both  of  New  Orleans  (Joseph  O.  Oar- 
son,  of  Indianapolis,  Ind.,  of  coansel),  for  ap- 
pellees. 

PROVOSTT,  J.  Two  of  the  local  unions 
of  New  Orleans  brought  charges  against  the 
plaintiff  ani<Mi  before  the  general  president 
of  the  brotherhood.  After  trial,  the  charter 
of  plaintiff  was  revoked.  Plaintiff  appealed 
to  the  convention  of  the  brotherhood.  Mean- 
time an  official  was  sent  from  Indianapolis, 
Ind.,  the  domicile  of  the  brotherhood,  to  New 
Orleans  to  talte  charge  of  the  property,  char- 
ter, books,  and  funds  of  the  plaintiff.  There- 
upon plaintiff  brought  this  suit  enjoining 
said  official  from  interfering  with  Its  prop- 
erty or  affairs,  and  enjoining  the  general  of- 
ficers of  the  brotherhood  from  carrying  out 
the  said  sentence  of  revocation. 

Plaintiff's  grounds  are  that  there  Is  no  au- 
thority under  the  constitution  and  laws  of 


the  order  for  the  revocathm  of  the  diarter  of 
a  local  onion,  bat  wdy  for  the  aospauion  of 
the  local  tmion ;  and  that  the  eflMt  of  ear^ 
rylng  out  said  aentemce  of  revocation  would 
be  to  pot  the  membera  Vt  itfalntiff  oat  of  the 
brotherhood,  and  th»eby  d^^re  them  of 
thefr  means  of  earning  a  living  and  of  the  In- 
surance and  other  benefits  of  their  member- 
ship;  and  that  the  appeal  to  tlie  craventlon 
would  be  an  Inadequate  remedy,  as  the  date 
for  the  meeting  of  the  convention  was  dis- 
tant 

[1]  In  accqtting  a  charter  from  the  patent 
body,  idaintUF  did  so  subject  necesaartly  to 
all  the  conditions  upon  whidti  it  was  granted, 
as  contained  in  the  constitution  and  other 
laws  of  the  IffothMiood.  Among  these  are 
the  following: 

"The  ri^t  is  rsesrvBd  to  Oie  United  Broth- 
erhood to  regulate  and  determine  all  matters 
pertaining  to  fellowship  in  its  vaiioas  branch^ 

es  and  kindred  trades. 

"The  right  is  reserved  to  establish  jniisdie* 
tion  over  any  local  or  auxiliary  unions,  district, 
state  or  pravluclal  councils  whose  affairs  are 
conducted  in  such  a  manner  as  to  be  a  menace 
to  the  welfare  of  the  international  body. 

"The  general  president  sball  decide  all  points 
_of  law,  appeals  and  grievances,  except  death 
'and  disability  claims,  and  have  power  to  suspend 
any  local  union,  district  council,  state  council 
or  provincial  council  for  violation  of  the  con- 
stitution and  laws  of  the  United  Brotherhood 
subject  to  an  appeal  to  the  general  executive 
board.  Any  local  or  auxiliary  union,  district 
council,  state  council  or  invvinnal  council  which 
willfully  or  directly  violate  tiie  constitution, 
laws  or  principles  ol  this  United  Brotherhood, 
or  acts  in  antagonism  to  its  welfare,  can  be  sus- 
pended by  the  general  president  with  the  con- 
sent of  the  general  executive  board. 

"  Whenever,  in  the  Judgment  of  the  general 
president,  subordinate  bodies  or  the  members 
thereof  are  working  against  the  best  Interests  ol 
the  United  Brotherhood,  or  are  not  in  harmony 
with  the  constitution  and  laws  of  the  United 
Brotherhood,  the  general  president  shall  have 
power  to  order  said  body  to  disband  under  pen- 
alty of  suspensitm. 

"The  general  executive  board  shall  decide 
points  of  law,  all  grievances  and  appeals  sub- 
mitted to  them  in  legal  form,  and  thar  decision 
shall  be  binding  until  reversed  by  the  conven- 
tion. 

"To  make  lavs  governing  anzillary  unions, 
until  the  gmeral  conventitm  of  the  United  Broth- 
erhood, in  1910,  and  until  the  same  are  adopted 
by  the  referendum  vote  of  the  United  Brother- 
hood. 

"If  at  any  time  a  local  union  ahonU  with- 
draw, lapse,  dissolve,  be  suspended  or  expelled, 
bU  property,  books,  charter  and  funds  held  by, 
or  in  the  name  of,  or  on  behalf  of  said  local 
union  must  be  forwarded  immediately  by  express 
to  the  general  secretary,  to  be  held  in  safe- 
keeping for  the  United  Brotherhood  as  trustee 
for  the  carpenters  in  that  locality  until  such 
time  as  they  shall  reorganize. 

"The  officers  and  members  of  said  local  union 
will  be  held  responsibie  for  compliance  with 
the  above  edition  witliin  thirty  days  after  such 
dissolution,  suspensitm,  or  withdrawal,  under 
penalty  of  being  prosecuted  by  law,  and  for- 
feiture of  membership  and  donations  in  this 
United  Brotherhood. 

"A  member  of  a  lapsed  or  suspmded  local 
union  if  he  is  in  good  standing  can  take  a  clear- 
ance to  the  nearest  local  union  in  his  vidnity, 
upon  application  to  the  general  secretary,  who 
sball  issue  same.    Said  clearance  can  be  Stft 
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b;  mail  to  the  neareat  local  anion  and  can  be 
accepted  witibout  requlrinf  the  personal  attend- 
ance of  the  member. 

The  general  preiddent  and  the  g^eral  ex- 
eeatlre  board  have  Inteziweted  these  prorl- 
Blons  aa  conftarlng-  authority  to  revoke  a 
diarter;  and  th^,  anrely.  vete  in  a  mudi 
better  podtimi  than  the  dvll  courts  can  pos- 
tUAy  be  Cor  knowing  vhat  la  the  tme  mean^ 
lag  or  acope  of  these  iiroTiBloiiB.  It  will  be 
noted  that  ttie  third  from  last'ot  the  above 
transcribed  paragraphs  speaks  of  the  expul- 
filoB  of  a  local  iini<»L  This  would  seem  to 
be  bat  another  toxm  of  expresslui  for  revo- 
cation of  charter.  And  H  will  be  further 
noted  that  there  are  'reserved  to  the  broths 
hood  legislative  povers,  tbo  extent  of  which 
is  not  fixed— to  be  nerdsed  1^  the  general 
execntlTe  board,  whidx  ia  a  sort  of  leglala- 
tore  for  the  brotherhood,  between  the  ses- 
sions of  the  convention. 

[I]  But  if  it  be  granted  that  there  was  no 
power  to  rev(^  a  charter,  what  then?  Plain- 
turs  learned  counsel  concedeSf  as  he  must, 
that  ocmtrovwsieB  of  this  kind  must  be  settl- 
ed within  the  brotherhood,  hy  the  tribunals, 
and  in  the  modes,  provided  for  that  purpose 
by  the  nmstitntlcai  and  laws  of  the  brother- 
hood ;  bat  lie  contends  that  there  are  excep- 
tlfma  to  that  ruli^  one  such  »oepU<m  being 
where  a  Judgment  has  been  rendered  by  the 
brotherhood  tribunals  without  jurisdiction, 
and  no  adequate  remedy  la  afforded  by  the 
laws  of  the  brotherhood  against  fha  ^ects 
of  sacb  Judgment 

[3, 4]  We  readily  concede  that  a  Judgment 
rendered  without  Jurisdiction  is  nuU,  or,  le- 
gally speaking,  no  Judgment;  and  that  any 
attempt  to  enforce  It  may  be  arrested;  and 
we  may  concede,  also,  that  when  such  a  nuU 
judgment  has  been  rendered  by  the  tribunals 
of  a  mutual  benefit  society,  and  the  laws  of 
the  society  afford  no  adequate  remedy  for 
arresting  Its  effects,  the  dvll  courts  may  be 
applied  to  for  that  purpose.  But  a  Judgment 
in  excess  of  Jurisdiction  is  not  necessarily 
void  in  toto.  On  the  principle  that  the  great- 
er includes  the  less.  It  may  be  valid  In  so  far 
as  within  the  Jurisdiction  and  as  such  suscep- 
tible of  execution.  23  Cyc.  6S2.  Thus,  where 
there  was  authority  to  pronounce  only  inter- 
locutory Judgment  of  separation,  and  the 
court  entered  a  final  decree  of  divorce,  the 
Judgmeut  was  good  as  an  Interlocutory  de- 
cree. Grannis  v.  Superior  Court,  140  CaL 
245,  79  Pac,  891,  106  Am.  St  Rep.  23;  Clau- 
dius V.  Melvin,  146  Cal.  257,  79  Pac  897.  Es- 
pecially must  this  conservative  doctrine  be 
held  to  be  applicable  to  trials  wItWn  frater- 
nal organizations  where  the  proceedings  are 
conducted  by  laymen  and  necessarily  are 
emancipated  from  all  mere  technical  rules. 
Obviously,  the  substance  alone  ue^d  be  logk- 
pd  to  In  such  eases.  Now,  under  the  above- 
transcribed  provisions,  the  effects  of  a  judg- 
ment of  suspoislon  would  be  exactly  and 


predsely  tbe  same  as  those  of  a  Judgment 
of  revocation,  so  long  as  the  auspenslou 
oonttaiued.  As  an  effect  of  tbe  suspension, 
the  diarter  of  the  loca}  union  would  be 
takm  away  fnm  11^  and  Ita  pn^erty  seques- 
tered, and  the  members  would  have  to  seek 
adndttance  into  other  local  uuicms,  predsely 
as  In  tlie  case  of  a  revocation  of  charter. 
Tba  learned  counsel  for  plaintiff  says  that 
with  the  dearanoe  cards  issued,  or  offered  to 
be  issued,  to  the  members  of  plaintiff  after 
this  Judgment  of  revocation,  these  m^bers 
could  have,  entered  another  local  union  only 
by  permis^on  of  this  other  union,  to  be  ex< 
invBsed  by  a  majority  vote  of  its  membera; 
but  the  same  thing  predsely  Is  true  with 
dearanoe  cards  issued  aftw  a  Judgment  of 
suQwnsion.  The  only  provision  we  find  re- 
lating to  entrance  into  another  local  union 
mNm  a  dearance  card  an^ies  equally  to 
carda  Issued  on  su^enalon.  It  reada: 

"On  entering  a  local  anion  s  m«nber  with  a 
clearance  card  sbail  preeeat  his  due  book  to  the 
president,  who  shall  appoint  a  committee  of 
three  to  examine  the  applicant  and  his  dne  book 
and  report  at  once.  If  clearance  card  and  due 
book  are  fonnd  correct,  then  a  vote  shall  be 
taken,  and  if  the  majorit;  of  the  votes  are  fa- 
vorable he  shall  be  admitted,  except  in  case  of 
strike  or  lockont,  provided  he  quatifiea  in  ao- 
COTdance  with  the  district  by-laws," 

The  said  Judgment  not  bdng  null  In  so  for 
as  It  operated  to  authorize  the  general  offic- 
ers of  the  sodet}'  to  take  charge  of  the  prop- 
erty, diarter,  books,  and  funds  of  the  plain- 
tiff, and  in  so  far  as  It  out  off  the  members 
of  plaintiff  from  meud>erddp  In  the  brother- 
hood until  It  could  be  reviewed  on  appeal, 
plaintiff  was  without  ground  to  apply  to  the 
dvll  courts  to  arrest  its  operation,  or  to  re- 
view it,  but  had  to  submit  to  it ;  such  being 
one  of  tbe  conditions  on  which  plaintiff  ac- 
cented Its  charter.  And  that  was  the  oondn- 
slon  reached  by  the  trial  court 

Judgment  affirmed. 

CNIELI^v  3f  takes  no  part. 


a^S  La.) 

Nov  21660. 
BAENSCH  V.  HEINICH  et  aL 
(Supreme  Court  of  Louisiana.  June  20,  1018.) 

(Svllalit$  ly  the  Qourt.} 

Descent  and  Distbibution  4»8&— Succes- 
sion—Cowspibact  OF  GoEBiBe— Rehcdt  of 
Heib. 

Where  cwtain  of  the  heirs  conapire  together 
to  appropriate  to  themselves  the  property  of 
the  estate  to  which  they  succeed,  and  carry  their 
conspiracy  to  successful  execution,  to  the  ez- 
cloBioQ  of  their  coheir,  audi  coheir,  though  he 
may  not  demand  the  more  severe  penalty  impos- 
ed by  law.  is  entitled  to  such  Judgm^t  against 
the  wrongdoers,  in  solldo,  as  wiu  Insure  him 
his  share  of  the  inheritance. 

Appeal  from  Civil  District  Court,  Parish 

of  Orleans ;  E.  K.  Skinner,  Judge. 

Suit  by  Peter  Baensch  against  Mrs.  Ger- 
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trade  Helnlcb,  Vn.  Henrietta  I^ifoo,  snd 
otbers,  to  recover  hla  Intwert  In  Oietr  motta- 
er*B  raocesiloa.  Judgment  tor  the  pUlntlff 
against  the  defendant  Mrs.  Lafim  In  a  c^- 
taln  amount;  and  otherwiae  dlamlaring  the 
suit,  and  plalatlfr  anwals.  Indgment  annul- 
led, and  Jodgment  rendered  tor  plaintiff 
against  def»idants  In  scdldo,  decre^ng  plaln- 
tlfTs  Interest  in  an  Inlierltance^  ordering  a 
partition,  and  adjudicating  Us  interest  In 
furniture  liousdiold  effects,  etc 

B.  M.  Stafford  and  H.  W.  Boblnson.  botb 
ot  New  Orleans,  tor  appellant  George  £L 
Williams  and  N.  E.  Hunvbieji  botb  of  New 
Orleans,  for  appeUeea,  - 

Statemoit  at  tbe  Case. 

MONBOE,  a  jr.  Flalnttfl,  as  ons  flC  tbe 
Ave  diildren  and  lidrs  o<  Kxsh,  Theresa 
Baensdi,  viOxtw,  brings  this  suit  against  bis 
three  sisters,  Blrs.  EMnidi,  Mrs.  Bmst.  and 
Mrs.  Lafon,  to  recover  his  Interest  In  their 
motb^s  succession,  which,  he  alleges,  they 
liaTe  conspired  to  appropriate,  and  tuTe  ap- 
propriated, to  tbcanselTes.  The  fifth  belr, 
Frederick  Ba«i8ch,  is  not  a  party  to  tbe  lltl- 
gatloD.  After  dlspo^g,  as  we  think,  prop^ 
ly,  of  serml  aceptioDs,  and  hearing  tlw  case 
on  the  merits,  tbe  trial  court  gave  Judgment 
for  plaintiff,  ordering  Mrs.  Laf«i  to  account 
for  a  certain  sum  of  fl,000,  bdonging  to  the 
BuocessioD  and  admitted  to  have  come  into 
her  possession,  and  otherwise  dismissed  tbe 
suit  Plaintiff  alone  has  appealed. 

The  facts,  as  we  find  them  disclosed  by  the 
evidence,  ere  as  fOUows:  Hie  decedrat  was 
an  elderly  wMnan,  having  grown  granddiil- 
dren,  and,  some  three  years  prior  to  her 
death,  which  occurred  on  November  2S»  1012, 
had  Buffiered  a  stn^  of  paralyria,  aitiet 
which  she  remained  at  home,  and  for  some 
time  prior  to  her  death,  probably  in  bed.  On 
August  29,  1911,  while  still  at  her  own  b<Hne, 
on  Cleveland  avenue,  where  she  bad  lived 
for  many  years,  she  sold  that  pn^rty  fcH* 
14,100,  of  which  f3,000  were  paid  in  casta, 
and  tbe  balance,  of  $1,100,  in  three  notes,  of 
$366.66  each,  payable  in  1,  2,  and  3  years,  re- 
spectively, and  secured  by  mortgage,  which 
notes,  it  is  said,  were  at  once  converted  into 
cash.  Mrs.  Lafon,  who  lived  in  the  house,  and 
Mrs.  Bdnlch,  who  was  there  at  the  tlme^  tes- 
tify ttiat  tbey  do  not  know  wliat  became  of 
that  money,  and  that  tliey  made  no  inquiry 
uptm  tile  subject  Mr&  Ernst  says  that  she 
made  aame  inquiry  of  Mrs.  Lafon,  who  liad 
no  Information  to  give  tier,  and  she  aj^pears 
to  have  been  satlsfled.  naintlfl  and  his 
brother  liad  not  visited  their  mother  for  some 
time,  and  saw  little  or  notMng  of  her  until 
after  her  deaUi.  It  is  shown  tlutt,  upon  tlw 
day  of  the  sale  thus  mentioned,  tlu  three 
daughters  rented  a  safety  deposit  box  In  tbe 
vault  of  the  Whitney  Central  Bank  &  Trust 
Company,  from  which  they  afterwards  pro- 
duced considerable  money  for  investment,  or 


eiVBiiditnre,  for  thdr  am  porposes;  snd  It 
does  not  appesr  that,  i«ior  to  duit  time,  d- 
Oier  of  them,  save  Mrs.  UtAaikib,  had  ever 
liad  oceaslui  to  rent  sodt  a  booE,  nor,  vnlesi 
it  was  Intended  to  be  nssd  Cor  the  nMeep- 
ir.g  of  tlie  money  and  notes  received,  as  stat- 
ed, by  their  mother,  does  it  appear  that  tbey 
bad  sodi.  oeoasi<ni  at  tbat  time. 
*  On  December  28,  1911,  while  restding  at 
tlw  home  ot  Mrs.  Ernst  Mm  Baensdi  sold  to 
CamlUe  Lafon,  brother-in-law  of  Mrs.  Lafim, 
the  defendant  herein,  and  8on4n-law.  as  we 
infer,  of  Mrs.  Ernst,  for  93,000  cmtb,  three 
Improved  lots  owned  by  her  oa  Ann  street 
and,  the  check  of  the  purchaser  having  been 
given  to  Mrs.  Hdnldk  for  coUectimi,  she  ob- 
tained the  money,  and  says  she  deUv«^  it 
to  Mrs.  Baensdi,  In  the  presence,  she  thinks, 
of  Mrs.  Lafon.    But  neither  she  nor  Mrs. 
Lafon,  nor  Mrs.  Ernst,  were  sble  to  say  what 
thereafter  became  of  It  though  they  denied 
that  It  bad  come  into  their  possession  and 
averred  that  tbey  bad  never  even  attempted 
to  learn  why  it  was  not  found  after  tbelr 
mother's  death.  On  Novemba  19,  1912,  Mrs. 
Baeuscfa  executed  an  act  of  sale  wheret^,  for 
a  recited  consideration  of  $1,500  cash,  she 
conveyed  to  her  three  daughters  tbe  last 
piece  of  real  estate  that  sbe  owned,  being  an 
Improved  lot  on  Palmyra  street.    She  was 
then  an  inmate  of  Mrs.  Lafon's  home,  where 
tbe  act  in  question  was  executed,  and  tbe 
three  defendants  testify  that  they  were  all 
present  and  that  each  of  tb^  paid,  in  cash, 
tbe  $000,  representing  her  pn^rtlon  of  tbe 
price  of  the  property.    Tbe  notary,  before 
whom  tbe  act  was  executed,  and  tbe  two  sub- 
scribing witnesses  testify  that  no  oKmey  was 
paid.  Mrs.  utfon  says  in  her  testimony  that 
her  mother  took  tbe  $1,500  and  kept  It  in  tbe 
bed  with  bw  uutll  sbe  died,  seven  days  later, 
and  told  lier  ttiat  she  (Mrs.  Lafon)  was  there- 
after to  pay  sucb  debts  as  she  (Mrs.  Baensch; 
ml^t  leave,  and  diride  tbe  balance  of  tlie 
$1,500  with  Mrs.  £rnSt,  to  compensate  tbem 
for  nursing  her,  and  that,  afttf  her  mother's 
death,  she  paid  tbe  expenses  of  tier  l&st  ill- 
ness, funeral,  and  some  other  debts,  including 
a  bill  tor  r^Taiiing  the  roof  of  the  Palmyxa 
street  house,  the  whole  amounting  to  98hU, 
leaving  a  balance  in  lier  hands  of        ;  that 
she  bad  not  given  Mrs.  Emat  her  share  of 
that  balance  because  Mrs.  Ernst  luid  told 
ho-  to  kev  it  until  she  needed  It 

It  is  shown  that,  within  tliree  mcmtlia  after 
Mrs.  Baensdi  sold  tbe  Cleveland  avenue 
proi>erty,  and  defendants  rented  the  safety 
box,  Mrs.  Lafim,  aided  1^  her  husband, 
bought  improved  property  oa  Cortes  street 
tor  $5,000,  of  wbidi  $1,700  was  paid  casb. 
and  the  balance  by  her  note  at  one  year,  se- 
cured by  mortgage,  for  $3,3(K>.  On  February 
21, 101^  within  about  two  montlis  aftw  tt» 
sale  by  Mrs.  Baenscb,  for  $3,000  cash,  of 
her  property  on  Ann  street  Mrs.  Helnlch 
paid  off  a  mortgage  of  $1,000,  which,  on  Feb- 
.ruary  20, 1911,  she  bad  Imposed,  as  security 
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tar  a  loan  ot  that  amouQt,  on  certain  real  es- 
tate wMcb,  In  1910.  bar  husband  had  cansed 
to  be  placed  In  her  name.  On  Man^  16> 
1012,  Mrs.  Lafon,  by  that  time  a  widow, 
bODi^  from  y.  jLiecmard,  two  lots  on  Banks 
street  tor  91,800  cash.  On  Angast  23,  1012, 
the  Mesdames  H^nldi,  Ernst,  and  Xiafon 
Ixnialtt  troxa  William  Dimn  an  improved  lot 
on  South  Clark  street  for  $8,S00  cash.  On 
Norember  Vi,  1012,  the  deCendaots  boiu^t 
from  their  mother  her  improved  lot  on 
Palmyra  street  tor  $1,600,  as  heretofore  stat- 
ed. On  April  14,  1013,  Mrs.  Laton  paid  her 
mortgage  note  tor  $8300,  and  the  mortgage 
was  canodad.  According  therebve,  to  the 
undisputed  evidaKe^  quitting  the  notarial 
set  purporting  to  tdkov  the  pordiaae  by  de-. 
f  endants  ot  the  Palmyra  street  txopatr,  Mrs. 
liaton  is  shown  to  have  faiTeBted,  betwera 
Aognst  2^  1011.  the  date  of  the  first  sale  by 
Mrs.  Baensch,  and  April  14.  1018,  $7,066.66. 
and  if  we  add  thereto  the  $044,  whlcb  she 
says  Bhe  used  In  paying.  Mrs.  Baensdi's  debts, 
funeral  expenses,  eta,  we  have  a  total  of 
$8,910.66  expended  by  fa«-  within  that  period ; 
and  In  that  connection  we  may  add  that  she 
testifies  that  there  Is  a  double  tmement  bouse 
on  the  Banks  street  lots,  one  side  of  which 
she  rents  and  the  other  side  occupies,  and 
that  the  property  Is  worth  $4,800,  from  which 
it  would  appear  that  ^e  has  improved  the 
lots  since  she  bought  them,  since  It  seems 
hardly  probable  that  they  would  otherwise 
have  appreciated  in  value  from  $1,800  to  $4,- 
800  In  BO  short  a  time.  Leaving  that  ques- 
tion as  it  stands,  we  find  that  Mrs.  Bmst, 
between  August  29,  1011,  and  November  26, 
1912,  the  date  of  her  mother's  death.  Invested 
$1,166.66,  or.  If  we  Include  the  $500  said  to 
have  been  paid  for  a  one-third  interest  In  the 
Palmyra  street  property,  $2,166.66,  and  that 
Mrs.  Helnlch  made  Investments,  Including 
$1,000  paid  for  the  release  ot  a  mortgage, 
and  the  $500  said  to  have  been  paid  for  her 
interest  In  the  Palmyra  street  property, 
amounting  to  $3,166.66. 

As  to  the  sources  from  which  the  money 
thus  Invested  or  expaided  Is  said  to  have 
been  derived,  we  find  as  follows,  mainly  from 
the  testlmcHiy  of  the  d^endants,  to  wit: 

From  the  testimony  of  Hxs.  Lafmi,  it 
would  appear  that,  in  1906,  she  was  married 
to  August  Lafon,  who  was  without  means  at 
that  time^  but  could  get  mon^  from  his 
tatlKse  whea  be  needed  it  His  tftther  had 
started  blm  in  the  dairy  business,  which  he 
was  thai  cansrlng  on.  It  lasted  a  year  or 
moTO,  when  he  sold  it  She  does  not  know 
what  be  did  with  the  proceeds.  His  father 
then  started  him  In  business  as  a  butdier, 
which  lasted  a  year  and  a  half,  perha{»  lon- 
ger, when  he  abandoned,  or  sold,  that  busi- 
ness. His  father  would  give  him  money'  to 
start  a  business,  and  he  would  sell  the  busi- 
neas  and  use  the  money  for  other  purposes. 
After  he  atendraed  or  sold  the  butcher  busi- 
ness his  father  bought  him  an  ice  wagon. 


Portly  after  whldi,  as  we  infer,  his  father 
died,  and  the  Ice  peddling  business  also  soon 
expired,  followed,  on  December  8,  1011,  by 
the  death  of  August  ^fon  himself,  leaving 
his  widow,  with  one  child,  Issue  of  his  mar- 
riage and  an  estate  manifestly  just  inherited 
from  his  father,  appraised,  December  28, 
1911,  at  $2,216,  a:Dd  composed  of  the  follow- 
ing Items,  to  wit :  One  note  for  $1,000,  with 
interest  paid  to  February  16,  1911.  and  ex- 
tended to  February  16,  1012 ;  one  note,  orig- 
inally for  $8,066,  but  reduced  by  payments 
on  account  to  $96^  past  due,  with  accrued 
Interest,  appraised  at  $966;  a  one-third  In- 
terest, valued  at  $250  In  a  lot  on  Scott  street 
Mrs.  Lafon  testifies  that  she  had  saved,  at 
the  time  of  her  marriage,  $800,  from  her 
earnings  in  teaching  music,  and  that  her  hus- 
Imnd's  uncle  had  given  her  $500  and  her 
aunt  $500,  and  she  speaks  vaguely  of  other 
moneys  that  were  glvoi  her.  She  did  not 
deposit  her  money  in  bank,  but  kept  It  at 
home,  and  states  that  she  so  kept  It  until 
she  d^iwslted  It  In  the  safety  box  which  she 
and  her  sisters  rented  on  August  20,  1010. 
She  seems  to  convey,  or  to  Intend  to  convey, 
the  Idea  that  she  was  authorized  by  the  court 
to  invest  the  proceeds  of  the  notes  inv^- 
toried  in  the  successlm  d  hee  husband  in 
property,  purchased  in  her  own  name.  ThoB 
In  the  course  of  an  examination  by  her  own 
counsel  her  attention  was  called  to  a  memo- 
randum, aivftrsntly  made  by  her,  and  she 
was  asked  certain  questions  ccmcetnlng  It,  to 
which  she  made  answer  that  It  showed  the 
property  <u  Clark  street  "$000  for  the  Pal- 
myra street  pn^perty,"  and  the  eiamlaatlon 
proceeds: 

"Q.  I  asked  you  what  pn^ierty,  other  than 
real  estate,  you  got  from  the  succeasloD  of  your 
husband^  not  the  real  estate  there^  notes,  money, 
or  anythmg  else.  A.  I  got  a  note  for  $1,000,  and 
I  haven't  got  the  interest  here  (meaning  on  the 
memorandum)^t  is  $70— end  <me  note  of  $966, 
and  interest  on  that,  $500,  with  the  intMest, 
$1,606  (evidently  a  miacalcalation)  for  the  note. 
Q.  That  is  the  amoont  yon  realized  on  those 
notes?  A.  Yes,  sir.  Q.  What  did  you  do  with 
that  money?  A.  Whldi  monw?  Q.  That  you 
realized  on  those  notes?  A.  I  helped  buy  that 
property  on  Clark  street  Q.  It  helped  boy  that 
property  on  C^rk  street?  A.  Yea,  sir;  and, 
as  1  told  you,  I  got  mon^  from  music  lessons. 
Q.  When  yon  referred  to  your  money  with 
which  you  purchased  this  property,  is  that  the 
money  you  spoke  of?  A.  Yes,  sir.  Q.  Ac- 
counted for  here?  A.  Yes,  sir.  *  * 
Cross-examined:  "Q.  Mrs.  Lafon,  part  of  the 
estate  of  your  huaband  belongs  to  your  diild? 
A.  Yes,  sir.  Q.  Referring  to  the  $1,000  note, 
the  $966  note,  end  the  $600  interest  on  the 
note,  what  do  those  three  first  items  you  called 
out—do  they  belong  to  the  minor  or  to  yon?  A. 
Part  to  me  and  part  to  the  minor;  and  the 
court  panted  me  the  use  of  it  for  the  child.  Q, 
Now,  this  $1,605;  that  is  notes?  A.  Yes,  sir. 
Q.  I>oe8  that  belong  to  you  or  to  the  minor? 
A.  I  don't  know  who  it  Delongs  to,  me  or  the 
minor.  Q.  That  is  succession  property?  A. 
niat  is  not  succession  property;  Mr.  Walker 
didn't  put  it  in.  Q.  It  came  from  the  succes- 
sion? A.  Yes,  sir.  •  •  •  Q.  Tbe  child's  in- 
terest according  to  your  Idea,  is  only  in  those 
items  of  cash  and  notes  and  the  interest  on  the  - 
notes?  A.  Yes,  sir;  the  diild  has  no  interest 
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in  the  real  cfltste.  I  took  the  money  and  paid 
tor  it  The  court  allowed  ne  that,  and  I  bought 
the  property  with  iL" 

Elsewhere  the  teaUflM  that  her  bnsband 
gave  her  the  Cortes  street  pnqwrty ;  i.  e.  ttae 
three  lots  purchased  by  her  on  NoTomber  20. 
Iftll,  for  fS,O00,  of  which  abe  paid  $1,700 
cash,  and  for  the  balance,  of  ^300,  gave 
her  note,  vbixb  she  paid  April  14.  191S,  17 
months  after  the  death  of  ber  bnsband.  The 
memonmduni,  referred  to  In  tbe  ftNrecolng 
testimony,  reads  as  foUowa : 

Doctor   175.00 

Funeral   400.00 

Roof    165.00 

Church    35.00 

Dr.  Borey   76.00 

Norae     34.00 

Shroud    25.00 

Druga    20.00 

829.00 

Wake    15.00 

944.00 

Property  boapht  by  me  and  accounted  for: 
4,800.00  lot  and  boose  on  Banks  St. 
1.166.00  Clark  St 
000.00  Palrayca  St. 

6.406.00 

1,600.00 
944.00 

656.00  from  mother  amount  of  1^500.00 
Amount  rec'd  from  succodon  of  Auguat  Lafon: 
1.000.00  notes. 

966.00  notaa. 

000.00  InL  aa  notes. 
1.606.00  from  note. 

4,071.00  carii  gotten  from  sneceaslon. 

6,466.00 

4.071.00 

2.806^ 
800.00  had  from  leaaona. 

1,606.00 
500.00  Mr.  G.  Lafon. 

1,006.00 
600.00  aunt  gave  mew 

5K>.00 

In  her  testimony  abe  arrires  at  fbe  flgnm 
1,006.00,  by  adding  to  the  amount  of  tbe 
^66  note  tbe  $500  of  alleged  accrued  inters 
eat,  which,  bowerer.  should  make  $1,466.  In 
tbe  memomndum,  she  adds  the  1,605.00  to 
the  0066.00  and  the  500.00,  and,  with  the 
1.000.00,  makes  4,071.00.  She  does  not  ac- 
count for  tbe  possession  of  the  $3,300,  with 
which,  on  April  14.  1913,  she  paid  the  bal- 
ance of  the  purAase  price  of  tbe  Cortez 
street  property,  nor,  save  by  the  statem^it 
that  her  husband  gave  her  that  property, 
does  she  account  far  $1,700  with  which  she 
made  the  first  payment  thereon,  leas  Chan  a 
ilortnlght  before  the  death  of  her  husband. 

Hn.  Ernst,  acoordlng  to  her  testimony,  had 
been  married  25  years*  bad  two  children, 
one  of  them  married,  to  Oamille  Lafon  as 
we  take  It.  Her  husband  at  tbe  time  that 
she  testified  was  keeping  a  saloon;  had  been 


keeving  it  2  years;  had  pranrlonaly  kept  tmr 
kwn  and  grocery  fbr  20  yean;  bad  never 
owned  tbe  boildlng  in  whkh  tbe  bwiiiess 
was  oondacted;  but  did  own  pnvertles  on 
White  and  on  Banks  streeti^  which  b»  bad 
bought  8  or  9  years  before.  One  place  is 
worth  $130a  or  $2,000;  tbe  other  $1,600  or 
$1,700.  One  place  be  bon^t  on  tinier  and 
paid  so  much  a  month ;  the  other  he  bouEbt 
ttuvogh  tbe  H<nnestead.  In  1913.  also,  the 
Btomestead  built  a  boose  for  tbom  <m  Hamil- 
ton street  Dnring  ttkose  years,  while  bo* 
bnsband  was  paying,  month  by  mmth,  for 
the  properties  mentkmed,  and  prior  to  that, 
she  rectived  $5  pw  week  for  her  services  in 
the  grocery,  and  also  made  money  by  aelllDg 
old  sacks,  boxea,  and  barrtis.  She  first  de- 
posited ber  money  in  tbe  Germanla  Savings 
Bank,  and  afCerwarda  in  the  Interstate 
Bank.  Tbe  most  that  she  ever  bad  in  the 
bank  at  me  time  was  aboat  $300^  or  a  little 
more.  She  even  used  that,  and  other  mon- 
ey, In  baying  pnq;>erty.  with  her  sister, 
other  moatff  was  m<Hiey  that  she  bad  at 
binne;  always  bad  $2,000  there;  did  not  al- 
ways have  it,  bat  saved  it  vj^.  Being  asked 
where  tbe  money  came  from  with  which  tbe 
South  Claik  Street  proper^  was  paid  tor, 
abe  answered  that  she  gave  Mrs.  Lafoo.  $1,- 
166  of  her  nuKiflr  that  abe  had  worked  Iter; 
that  abe  did  not  have  it  In  any  bank ;  that 
It  waa  not  kept  at  home;  that  die  did  have 
it  in  the  Whitoey  Bank,  with  Mrs.  Heluldi 
and  lira.  Lafon;  that  abe  bad  abont  $1,800 
tbere;  that  Just  beXw  going  to  GUlfonda, 
whldi  she  did  in  tbe  latter  part  oil  Aosnst 
1911,  she  gave  Mrs.  Lafim  $1,90(^  and  told 
her.  "wboi  sbe  got  ready  to  go  to  the  bank 
box.**  to  put  It  In  with  hen;  that  die  woA- 
ed  tot  that  $1,900,  and  ber  bnsband  gave 
ber  snne  of  It;  that  die  bad  at  one  time 
over  $2,000;  that  «he  took  $300  wltli  ber  on 
her  trip  to  Gallfomla.  She  does  not  fix  the 
exact  date  of  her  departure  for  OeUfomia. 
though  6he  was  asked  several  times  vrhoi 
sbe  left  here,  her  answers  being  ttie  latter 
part  of  August.  1911.  ao  that  it  may  have 
be^  upon  the  morning  of  the  29tb  of  Atignst 
or  tbe  evening  of  the  day  before ;  nor  does 
die  say  how  ox  why  It  happened  that  she 
and  hw  alsten  ahould  have  agreed  In  ad- 
vance that  on  the  20th  they  would  rent  the 
bank  box  and  ke^  thdr  mou^  In  it  togetii- 
er.  w  why  they  <Ud  not  rent  It  before  she 
1^  the  city.  From  a  statement  &om  the 
Oermanla  Bank  (Commerdal  Oermanla  Tnut 
it  Savings  Bank),  It  appean  that  Mrs.  Bnist 
never  bad  an  account  In  fiut  Institntlon. 
and  a  statement  from  the  Interstate  Bank 
shows  that  the  largest  amount  abe  ever  had 
on  deposit  there  was.  <mi  July  11.  JMX 
$247.92. 

Mrs.  Heinldi'a  husband  was  a  dstwn  naak- 
er,  but  In  1910^  tiis  estebUshment  vraa  de- 
stroyed by  fire,  and  be  ■oams,  about  ^t 
time,  to  have  found  some  reason  fair  patting 
bis  property  In  the  name  of  bis  wifte.  She 
teAlfles  that  be  sold  some  lots  on  ^csivUle 
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street  for  $6,000  qr  more,  which  be  turned 
orer  to  her  and  she  kept  In  a  bank  bok,  and 
In  S^ptonber^  IftlO,  he  amveyed  a  lot  In 
sqoaTe  SSI  and  two  lots  In  BQuaie  7S0  to 
Peter  Baeasch,  for  the  recited  consideration 
of  9!^500^  of  which  $8,400  were  said  to  be 
paid  in  cash,  and  the  balance  of  $2,000.  b7 
the  assun^tioa  ol  a  moxtsage  already  rest 
ing  on  Oie  proD^ty,  and  on  the  same  day. 
b^oie  the  same  notary,  and  for  the  same  Te> 
cited  consideration,  Baensch  conveyed  the 
same  pnvcrty  to  Mrs.  Hebdch.  On  Feton- 
ary  ^  1911,  Mrs.  HMnlch  mortgaged  the 
proper^  thus  oonveyed  to  secore  payment  of 
$1,000,  whldi  she  them  borrowed,  to  meet 
the  expense  ^  estabUsUng  a  fishing  camp^ 
In  whldi  her  husband  had  then  embarked 
and  Is  still  operating,  txom  wbSxii  It  may 
fairly  be  Inferred  that  whatever  mon^  had 
preTlondy  been  Intrusted  to  Mrs.  Heinkdi 
by  her  husband  had  bem  upended.  Mrs. 
Helnlch  was  asked  why  she  raited  the 
bank  box  vlth  her  steters  In  1911«  and  she 
replied.  "I  gnesB  we  got  and  paid  for  itaboat 
the  time  we  needed  It.  when  we  thougbt  we 
needed  it"  She  further  stated  that  she 
hers^  had  a  box  In  another  bank  at  that 
time;  that  ttie  money  that  she  put  In  the 
Whltn^  bank  box  came  from  her  husband; 
that  It  was  between  fl,000  and  $2,000;  that 
her  husband  gave  It  to  her  at  different 
times;  that  he  gare  bae  ererytUng  that  he 
made,  Just  as  be  made  it,  etc. 

John  S.  HcMahon,  testifying  In  1015,  said 
that,  sereral  years  before,  Mrs.  Heloldb  had 
told  blm  that  her  brothers  were  away  from 
the  family  and  had  never  done  anything  for 
their  mother,  and  that  the  property  sboold 
go  to  the  girls;  that  she  told  him  at  another 
time  that  she  had  taken  $1,000  from  the  bank 
box,  which  she  and  her  slstera  held  together, 
to  pay  off  a  mortgage,  and  that  Mrs.  Lafon 
and  Mrs.  Ernst  wanted  her  to  accoant  to 
each  of  them  for  one-third  of  the  amount  so 
taken;  that  Mrs.  Lafon  had  told  him  that 
she  had  taken  mon^  out  of  the  bank  box 
with  which  to  make  payments  on  property 
purchased  by  her;  that  the  box  was  in  her 
mother's  name ;  that  she  wanted  Mrs.  Hein- 
ich  to  give  her  her  share  of  the  $1,000  that 
•she  had  taken  out  of  the  box. 

Peter  Baensch.  jdalntiff.  testifies  that,  in 
1912,  he  had  a  conversation  with  Mrs.  Ernst 
at  her  honse,  and  she  told  that  she  did  not 
Bee  why  their  two  ^ters  had  not  i^ven  him 
Ills  share  of  the  proper^;  tiiat  th^  had 
taken  the  money  from  the  cash  box  and  did 
not  want  to  give  her  her  share;  that  she 
was  willing  to  give  him  his  shore;  that  the 
pnverty  had  beok  tranafierred  In  order  to 
ke^  him  from  getting  anything;  that  the 
Ptalmyra  street  property  had  been  so  trans- 
ferred, and  nothing  had  been  paid  for  It; 
that  the  sisters  had  taken  the  proceeds  of 
the  Cleveland  avenue  property  to  the  ex- 
tent, as  he  thought,  of  $3,600,  and  bought  the 
ClATk  street  property  with  it  (the  South 


Clark  street  property  was  bonght  for  $8.- 
000) ;  that  the  $3,000  received  for  the  Ann 
street  property  had  been  put  In  the  box,  and 
that  thereafter  Mrs.  Helnldi  had  taken  $1,- 
000  with  which  to  pay  off  a  mortgage,  and 
that  there  was  about  $1,800  left  In  the  box 
which  Mrs.  Lafon  used  to  finish  paying  for 
her  house  on  Banks  street  He  further  tes- 
tified that  Mrs.  Helnidi.  after  the  death  of 
their  mother,  came  to  the  shop,  where  he 
was  working,  and  said  to  him,  "There's  no 
use  for  you  trying  to  get  anything,  because 
we  got  it  fixed  so  yon  ain't  going  to  get 
nothjbDg;"  that  he  had  not  seen  his  mother 
for,  say,  a  yoar  before  hec  death,  and,  as 
may  be  inferred,  did  not  see  her  until  after 
her  deatti.  It  is  omceded  that  Mrs.  Lafon 
and  Mrs.  Ernst  between  them,  succeeded  to 
all  of  Mrs.  Baensdi's  fumitory  Jewelry,  and 
otbsat  personal  oBCectB,  and  an  Informal  of- 
fer. c£  aoxta,  was  made  on  the  trial,  to  turn 
It  over  to  plaintUf,  but  m  tiio  property  had 
been  scattered  about  a  good  deal  and  not 
collected  together  again  such  an  offer  oonld 
hardly  have  beoi  made  good.  If  accepted. 

Oplnlw. 

The  evidence  convinces  us  that  the  defend- 
ants deliberately  conspired  together  to  ap- 
propriate to  themselves  the  estate  of  their 
mother,  to  the  excluslcm  of  their  two  broth- 
ers and  coheirs,  and  carried  their  conspiracy 
to  successful  execution,  ^e  delivery  Into 
the  hands  of  the  mother  of  the  proceeds  of 
her  Cler^nd  avenue  and  Ann  street  prop- 
erties, amounting  to  $7,100,  was,  in  effect,  a 
dellTery  Into  the  hands  of  those  who  had 
charge  of  her,  and  th^r  denials  that  any 
part  of  those  funds  came  Into  thrtr  posses- 
sl<m,  and  that  they  made  no  Inquiry,  or  mere- 
ly formal  Inquiry,  concerning  them,  are,  in 
the  light  of  the  surrounding  drcumstances, 
impossible  of  belief. 

The  drcumstances  are  set  forth  tn  con- 
siderable detail  In  the  preceding  statement 
and  a  few  only  of  the  salient  ones  need  be 
here  recapitulated.  Mrs.  Baensch  was  old, 
partially  paralyzed,  and  comparatlTdy  help- 
less, and  Uved  at  an  expense  not  exceeding 
$20  or  $25  a  month.  Her  daughter  Mrs. 
Lafon  lived  in  the  honse  with  hefr,  and  her 
daughters  Mrs.  Ernst  and  Mrs.  Helnldi  were 
her  constant  and  perhaps  only,  visitors, 
■niey  were  therefore  bound,  by  every  con- 
sideration of  interest  as  well  as  obligation, 
to  see  to  It  that  her  property  should  be  neith- 
er lost  nor  squandered,  and  It  would  exceed 
the  bounds  of  credulity  to  believe  that  two 
amounts  of  $4,100,  and  $3,000,  which  they 
knew  came  Into  her  hands  at  Intervals  of 
several  months,  disappeared  within  the  short 
period  which  intervened  before  her  death, 
without  their  knowing  what  became  of  It,  or 
at  least  exhibiting  some  curtoslty  upon  the 
subject,  after  her  death.  In  that  connection. 
It  may  be  remarked  that  save  in  the  act  ot 
sale,  the  record  contains  no  Information  con- 
cerning the  disposition  of  the  three  notes 
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that  were  given  In  part  payment  of  the  price 
of  the  Cleveland  avenue  property,  and  we 
learn  only  through  an  unchallenged  'State- 
ment In  the  brief  of  defendant's  counsel  that 
they  were,  at  once,  converted  into  cash.  As 
we  take  It,  however,  Mrs.  Baensch  was  not 
in  a  condltitm  to  transact  that  business,  and 
the  inquiry  suggests  Itself,  Why  and  for  what 
reason,  and  by  what  authority,  and  by  whom, 
were  the  notes  so  converted?  A  partial  an- 
swer would  seem  to  be  that  cash  may  more 
readily  be  disposed  of,  without  leaving  traces, 
than  notes,  which  must  be  paid  by  one  pers<Mi 
and  collected  by  another,  and  that;  if  the  pro- 
ceeds of  the  Cleveland  avenue  property  were 
to  be  dt^Msed  of,  to  the  exclusion  of  Mrs. 
Baensch's  two  sons.  It  was  necessary  that  It 
should  be  done  speedily,  and  not  await  the 
maturity  of  the  notes.  For  the  rest.  It  la  to 
be  presumed  that  the  notes  were  reduced  to 
cash  by  those  who  were  interested  in  having 
them  discounted,  and  upon  their  own  author- 
ity. In  view,  then,  of  the  fact  that  approxi- 
mately f4,100  was  to  come,  and  did  come,  in- 
to  the  feeUe  hands  of  Mrs.  Baensch  on  Au- 
gust 29,  1911,  it  Is  evident  that  the  interests 
<tf  the  defoidants,  not  to  mention  their  obli- 
gation, demanded  that  stHue  arrangement 
should  be  made  for  Its  safe-keeping,  and  it 
is  an  undisputed  fact  that,  upon  that  same 
day,  they  united  and  rented  the  d^>osit  box 
In  the  vault  of  the  Wliltney  Bank,  and  there 
was  an  ImpresMoo,  somewhere,  at  the  time 
or  afterwards,  that  It  was  rented  in  the  name 
of  their  mother.  It  appears,  however,  that 
It  was  raited  in  their  own  names;  that  Mrs. 
Lafon,  who  frota  the  days  of  her  youth,  dar< 
ing  the  vicissitudes  of  her  married  life,  to  a 
husband  who  bad  failed  in  everything  that 
he  had  undertaken,  and  notwithstanding  tiutt 
she  had  been  subjected  to  the  travail  and  ex< 
pense  of  motherhood  and  of  the  care  of  an 
infant,  had  saved  $1,800  or  more  by  keeping 
it  securely  at  home,  conceived  for  the  first 
time  tlie  idea  that  she  needed  a  bank  box; 
that  'Mrs.  Ernst,  who  for  19  years  had  as- 
sisted her  husband  in  his  grocery  business, 
during  the  greater  part  of  which  time,  he  had 
been  buying  small  properties  by  small  month- 
ly payments,  and  who  had  been  paid  95  per 
week  tor  her  services,  besides  making  a  prof- 
it by  the  sale  of  old  sacks,  boxes,  and  bar- 
rels, and,  from  her  earnings  had  saved,  for 
the  most  part,  by  keeping  it  at  home,  $2,300, 
suddenly  concluded  that  she,  too,  must  have 
a  safety  deposit  box  ;  and  that  Mrs.  Helnlch, 
who  less  than  six  months  before  bad  mort- 
gaged the  property  which  her  husband  had 
caused  to  be  put  in  her  name,  in  order  to  bor- 
row $1,000  wherewith  to  pay  their  expenses, 
which  debt  was  still  unpaid,  reached  the 
same  conclusion,  though  she  then  had  such  a 
box,  which,  for  au^t  that  appears,  was  large 
enough  for  her  requirements.  And  so  they 
rented  the  box.  But  if  the  reasons  which 
they  give  In  each  case  appear  Inadequate, 
their  reasons  for  renting  a  box  in  cuuinion 
are  more  so ;  In  fact,  they  ^ve  do  reasons  fOr 


that  at  all,  although  boxes  of  that  Hnd  are 
most  frequently  made  the  receptacles  of 
papers  or  mementoes  wtilch,  by  reason  of 
their  Intrinsic  value  or  otherwise,  are  not 
submitted  to  the  inspection  of  others.  In  the 
absence  of  explanaflon  therefore — and 
there  is  none — it  seems  Incon^reh^^ble 
that,  after,  as  they  say  they  did,  hoarding 
their  savings  separately,  they  should,  with- 
out appar^it  reason,  decide  to  put  them  to- 
gether, In  the  same  box,  and  that,  as  the 
evidence  shows,  a  box  with  but  two  keys; 
and  more  incomprehensible  still  Is  the  fact, 
that,  though  the  box  was  rented  upon  the 
same  day  that  their  helpless  mother,  living 
in  the  house  with  Mrs.  Lafon,  and  constant- 
ly visited  by  the  others,  received  $4^00  in 
cash,  they  do  not  admit,  but  deny,  that  it  ever 
entered  Into  their  contemplation  that  the 
money  so  received  should  be  deposited  in 
their  box.  As  we  see  the  matter,  however, 
unless  In  renting  the  box  they  had  In  view 
the  safe-keeping  of  the  money  so  received  by 
their  mother,  they  are  so  entirely  abnormal 
as  to  defy  classlflcatlon.  Conceding  that  they 
felt  under  no  obligation  to  their  mother  or 
to  their  absent  coheirs  with  req;>ect  to  the 
safety  of  the  fund  In  guQ8tl<m,  they  themsdves 
were  interested  In  that  fund,  as  the 
heirs  of  thdr  mother,  whose  days  were  num- 
bered, and  the  normal  Individnal  will  nmal* 
ly  care  for  that  whidi  b^ongs  to  blB^  wheth- 
er  in  pr»s«itl  or  futnra  Tbe  fact  that,  as 
their  mother,  in  quick  succession,  sold  for 
cash,  whldi  Immediately  vanished,  the  sever- 
al pieces  of  real  property  of  which  she  was 
the  owner,  her  daught^s  acquired  prt^terty, 
and  that,  inst^d  of  opening  her  succeaslon. 
when  she  died,  in  the  house  of  Mrs.  Lafon, 
as  It  was  the  imperative  duty  of  Mrs.  Lafon 
to  have  6.on&,  that  lady  left  the  snccesslcHU 
unopened  while  she  and  her  Asters  appro- 
priated all  the  personal  property  belonging 
thereto,  without  giving  their  broUiers  an  op- 
portunity  to  be  heard  upon  the  subject,  is  not 
only  significant  In  Itself,  but  is  strongly  cor- 
roborative of  the  direct  testimony  of  plaintlfC 
and  McMiihon,  as  is  also  the  circumstance 
that  some  of  the  facts  alleged  in  the  petition 
and  supplemental  petition,  and  proved  t>e- 
yond  controversy  on  the  trial,  could  only  have 
come  to  the  knowledge  of  plaintiff  In  the 
manner  testified  to  by  him  and  McMahon. 
1.  e.,  by  means  of  statements  made,  by  one  or 
the  other  of  the  defendants. 

As  between  the  alternatives,  then,  and 
without  further  extending  this  opinion,  we 
conclude  that  defendants  are  nonnal.  In  the 
sense  that  they  contemplated  putting  the 
$4,100,  received  by  their  mother  from  the 
Cleveland  avenue  property  intn  the  box  In 
question,  and  that  they  did  as  they  contem- 
plated. We  further  conclude  that  they 
tliereafter  withdrew  that  money  from  the 
box  and  used  It  for  their  own  purxioses,  and 
we  are  of  the  same  opiniMi  with  regard  to 
the  $3,000  received  as  the  price  of  the  Ann 
street  property.   As  to  the  Palmyra  street 


Digilized  by 


BAKK8CH  T.  HEXNICH 


68» 


property,  we  are  satisfied  that  de^danta 
Iiald  QO  part  'of  the  price  recited  In  the  act 
wtiereby  that  property  was  conveyed  to  them. 

The  Frays'  ot  the  original  i)etlti(m,  so  far 
as  It  need  be  quoted,  reads: 

"Petitioner  have  jadgmeat  against  *  *  * 
the  said  Mrs.  Helnitm  and  said  Mrs.  Lafon  and 
the  said  Mrs.  Ernst,  de«n-eeinf  them  to  ac- 
count to  petitioner  for  the  cash)  jew^xy,  furui- 
tare,  household  effects,  and  rwts  fraudulratly 
misappropriated  by  Uiem,  amounting  in  all  to 
the  som  of  $4,000,  and  that  petitioner  may  have 
judgment  against  them  for  one-fifth  of  the  total 
amount  shown  by  said  accounting,  in  nolido,  to- 
gether with  l^al  interest  from  dates  of  misap- 
propriation ol  said  funds,  property,  etc;  and, 
further,  that  petitioner  may  have  judgment 
against  them,  decreeing  him  the  owner  of  one- 
fifth  of  the  real  estate  above  described,  and  or- 
dering^ the  same  to  be  sold  at  public  auction  to 
At  the  proportion  between  him  and  the  said 
ocM>wners. 

"Petitioner  farther  prays  for  costs  and  for  all 
general  relief." 

By  sapplemental  petition,  plalntUf  makes 
some  allegatiODB  concerning  details  cot  set 
forth  In  the  original  petition,  and  whl(^,  be- 
ing made  somewhat  In  the  dark,  are  not,  In 
all  respects,  in  accord  with  the  facts  as  dls- 
clMed  by  the  eTldence^  The  prayer  of  the 
mmdemental  petition  Is  for  Judgment  as 
prayed  for  In  the  original  petlti<Hi. 

The  Civil  Code  declares  that : 

"Art  1029-  Heirs,  who  have  embeisled  or  con- 
cealed effects  belonging  to  a  succession,  lose  the 
facul^  of  renouncing;  and  they  shall  remain 
unconditional  heirB,  notwithstanding  their  re- 
mmdation,  and  shall  have  no  share  in  the  prop- 
erty thus  embexsled  or  ccnoealed." 

As  will  be  seen,  however,  plalntur  is  not 
bere  seeking  to  enforce  the  last  clanse  of  the 
article  thus  quoted,  and  we  shall  confine  onr 
decree  within  the  limits  of  his  prayer.  In 
giving  tbdr  testimony,  defendants  (Mre. 
Ernst  and  Mrs.  Lafon)  made  a  retnm,  con- 
cerning the  furniture  and  Jewelry  which 
their  mothef  had  owned,  saying  that  some 
of  it  had  been  given  to  them,  and  that  other 
portions  of  it  were  of  little  value,  and  an  In- 
formal offer  was  made  by  their  counsel  to 
turn  some,  or  all,  of  that  property  over  to 
plalntllE.  It  was  not  shown  what  rents,  if 
any,  In  which  plalntUf  was  Interested  were 
ctdtected  hy  defendanta.  Of  the  real  estate 
xeferred  to  in  the  abovfr^uoted  xvay«r,  the 
properties  owned  1^  Mrs.  Baensdi,  on  Oleve- 
land  avenue  and  Ann  sbesta,  respeoUv^, 
were  BtM  to  third  perstms,  not  parties  to  this 
proceedlnK,  and,  though  defendants,  as  we 
think,  appropriated  the  proceeds,  the  titles 
of  the  porchasers  appear  io  be  good.  At  all 
events,  they  cannot  be  atUcked  In  the  ab- 
sence of  the  presmt  owners.  As  to  the  real 
estate  acquired  by  defendants,  whetbor  sep- 
arately or  together,  on  Cortex,  Banks,  and 
South  Claris  streets,  rewectlvely,  whethCT 
xmder  our  law  or  Juri^irudence  It  Is  sub- 
ieoC  to  what  is  dsewbere  known  as  a  con- 
atruotive  trust  In  favor  of  plalntUf,  is  a  ques- 


tion whldi  we  do  not  consider  it  necessary  to 
inquire  Into  for  the  purposes  ot  this  case, 
since  we  think  plaintiffs  demands  may  be 
otherwise  satUified.  The  conveyance  of  the 
Palmyra  street  iffoperty  was  In  frapd  of 
plaintlfTs  rights  as  a  forced  heir  of  his 
mother,  and  his  interest  In  the  property  will 
be  recognized.  C.  C.  2444.  Defendants  hav- 
ing failed  to  account  tor  $7,100  belonging  to 
their  mother  which  went  into  their  hands, 
and  should  have  been  found  In  her  succes- 
sion, are  liable,  In  solido,  to  plaintiff  for  one- 
fifth  of  that  amount,  with  Interest;  and 
they  should  aceoudt  more  definitely  for  the 
fumltiire.  Jewelry,  and  hous^old  effects, 
which  were,  or  should  have  been,  fi>und  in 
the  succession. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  annulled,  and  that  there 
now  be  Judgment  In  favor  ot  Peter  Baensdb, 
plaintiff  herein,  and  against  Mrs.  Gertrude 
Helnlcb,  Mrs.  Henrietta  t^fon,  and  Mrs. 
Elhsabeth  Ernst,  def^dants  herein.  In  solldo. 
In  the  sum  of  $1,420,  with  l^al  interest 
thereon  from  November  26,  1912,  until  paid. 
It  further  ordered  that  plaintiff  be  decreed 
ttie  owner  of  an  undivided  <me-fifth  Interest 
In  the  property  which  was  the  subject  of  a 
conveyance  from  their  mother  to  defendants, 
by  act  before  S.  M.  Stafl(»d,  notary,  of  date 
November  IB,  1912,  and  which  Is-descrlbed 
as: 

"A  certain  lot  of  ground,  together  with  all 
the  buildings  and  Improvements  thereon  and  all 
the  rights,  ways,  privileges,  servitudes,  and  ad- 
vantages thereunto  belonging  or  in  any  wise 
appertaining,  situated  in  the  first  district  of  the 
city  of  New  Orleans,  In  square  bounded  by  Pal- 
myra, Gaaiiuet,  BochMave  and  Tonti  streets, 
designated  as  lot  No.  20,  on  plan  drawn  hy  At- 
thur  De  Armas,  deputy  city  surveyor,  dated  No- 
vember 2ft,  1888,  and  deposited  in  the  office  of 
Abel  Dreyfous,  as  Book  6^  of  his  Book  of  Plans, 
according  to  which,  said  lot  measures,  in  Amoi* 
can  measure,  twenty-seven  feet  one  in<^  front 
on  Palmyra  street  by  one  hundred  and  five  feet, 
ten  Inches  and  tiuee  lines  In  depth,  between 
parallel  Unes." 

It  is  further  ordered  that  a  partition  of 
said  pr<^rty  be  effected  in  sudi  manner  and 
upon  such  terms  as  may  hereafter  be  ordered 
by  the  district  court.  It  is  further  ordered 
that  plaintiff  be  recognized  as  the  owner  of 
an  undivided  one-fifa>  Interest  In  the  furni- 
ture. Jewelry,  and  household  effects,  found, 
or  which  should  have  been  found,  in  the  suc- 
cession of  Mrs.  Theresa  Baensdi,  the  mother 
of  these  llt^nts,  at  the  time  of  her  death, 
and  as  entitled  to  an  Inventory  and  partition 
of  the  same,  to  be  more  apedflcally  ordered 
by  the  district  court  It  is  fartbor  ordered 
that  defiendants  pay  all  costs  of  this  lltU^- 
tlon  wtiich  have  accrued  up  to  this  time,  and 
that  this  case  be  remanded  to  the  district 
court,  to  be  further  proceeded  with  accord- 
ing to  law  and  to  the  views  expressed  In  the 
f oregohig  oi^nhm. 
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No.  21388. 

BRINKMAN  et  al.  v.  SUCXJESSION  OF 
POSEX  et  al. 

(Snprems  Court  of  Louisiana.   June  1,  1916. 
On  the  Merits^  May  27,  1918.  Behearinf 
Denied  June  29,  191&) 

(8ifUabu$  hy  iha  Court.) 

1.  Appeal  and  Ebrob  <8=» 356— Appeal  Bond 
—Devolutive  Appeal. 

Where  the  appellant  a^ed  for  and  obtained 
an  order  for  a  suapensire  appeal,  audi  after  the 
time  allowed  for  p^rfectins  a  suspensive  appeal 
bad  passed,  but  within  the  time  for  a  deroIutlTe 
appeal,  iiled  a  bond  for  the  amount  fixed  hy  the 
juuge  for  a  soepensiTe  appeal,  the  appeal  will 
not  be  dismiBsed,  but  will  be  maintained  as  a 
devolutive  appeal. 

On  the  Merits. 

2.  iNVAim  «»S&— MiKOHg-^Aix  or  Pbopbk- 
TT— DBvuTion  nou  Statutobt  Pboosditbb. 

Act  Na  26  of  1878,  p.  47,  authorizee  tbe  sale 
of  the  interest  of  minora  in  real  prop^ty  which 
is  held  in  common  with  others  at  private  sale 
for  its  appraised  value;  the  appraisement  to  be 
made  and  the  terms  of  the  sale  to  be  fixed  by  a 
family  meeting;  the  prooeedinCB  to  be  homolo- 
gated by  the  judge  of  probates  of  the  parish  in 
which  the  minor  resides;  and  such  is  the  man- 
date under  which  the  representative  of  minors 
acts  in  making  a  sale  under  said  act.  Any  devi- 
ation from  this  mandate  works  an  abstrfute 
nnllity  of  tbe  aale  of  the  mlnon^  pnvertr. 

O'Nldl^'J.,  dissenting. 

(Additional  Syllahua  by  Editorial  Staff  J 

3.  Appeal  ajud  Ekbob  «=;9636(3)— ^bansobift 
^-OiaSBION  OF  OoctncEHT— ErvscT. 

Where  the  omission  of  a  copy  of  a  document 
from  the  transcript  of  appeal  was  not  the  fault 
of  the  appellant,  who  gave  no  instructions  to  the 
clerk  of  tbe  civil  district  court  for  making  up 
the  traneoipt,  the  appeal  should  not  be  dis- 
missed ca  account  of  such  omisaloa. 

Appeal  from  Civil  District  Court,  Pari* 
of  Orleans;  T.  a  W.  Ellis,  Judge. 

Petitory  action  by  Ernest  M.  Brinkman 
and  others  against  the  Succession  of  Lloyd 
Posey  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Moticm  to  dismiss 
appeal  orerruled,  and  appeal  maintained  as 
a  devolatlve  appeal,  and  Judgment  as  am«id> 
ed,  affirmed. 

John  Dymond,  Jr.,  and  A.  Glff^  Levy,  both 
of  New  Orleans,  for  appellants.  Benjamin 
.0x7,  of  New  Orleans,  for  appellees. 

On  Motion  to  Dismiss  Appeal. 

O'NIELL,  J.  The  plalntlfiT,  appellee,  hab 
moved  to  dismiss  this  appeal,  and  prays,  In 
the  altematlTe,  ^at  If  it  be  not  disn^ssed,  It 
be  decreed  to  be  only  a  devolutive  appeal. 
Tbe  reasons  urged  for  danondlng  that  fhe 
appeal  be  dismissed  are  twofbld;  (1)  That 
the  d^CTdont  prayed  for  and  obtained  only 
a  suspensive  an>eal,  and  filed  tbe  appeal 
bond  for  only  a  snspenslva  appeal  after  the 
ten  days  allowed  fbr  filing  a  suspOiBlve  ap- 
peal bond  had  expired  and  after  a  motion  to 
have  the  appeal  dismissed  and  the  Judgment 


executed  bad  been  filed  in  tbe  dvil  district 
court;  and  (2)  that  the  transcript  of  appml 
Ib  incomplete,  because  it  does  not  contain  a 
copy  of  the  motion  filed  in  the  civU  district 
court  toT  the  dismissal  of  the  appeal  and  tor 
the  execution  o£  Uie  Judgment 

[1]  The  appeal  bond  was  filed  after  fhe 
time  allowed  1^  law  Cor  perfecting  a  soven- 
slve  appeal.  Tbe  appeal  therefore  is  not 
sui^T^uive;  bat  the  amount  of  tJie  bond  was 
fixed  in  the  ordw  of  appeal,  end  tlie  bond 
was  filed  in  time  to  snstaln  a  devcdntlve  ap- 
peat  Under  these  drcnmstances  the  appeal 
must  be  maintained  as  a  devolutive  appeal. 
See  EnoU  v.  Knoll.  114  La.  708,  38  South.  623, 
dtlng  Succession  of  Keller,  S9  La.  Ann.  679. 
2  South.  &S3;  Succession  of  Bey,  47  La.  Ann. 
219,  16  South.  825;  Michener  v.  Rdnacb,  ^ 
La.  Ann.  800,  21  Soutli.  662;  Well  v. 
Schwartz,  61  1^.  Ann.  1547,  26  Sontb.  476; 
SaccesEdon  of  Watt.  lU  La.  987, 86  South.  31. 

[3]  A  certified  copy  of  the  docnm^t  omit- , 
ted  from  the  transcript  is  annexed  to  and 
made  part  of  the  appellee's  motion  to  dismiss 
this  appeal.  It  does  not  appear  that  tbe  omis- 
sion of  a  cc^y  of  tills  document  from  the  tran- 
script of  appeal  was  the  fault  of  the  app^ 
lant,  who  did  not  give  any  Inetmctlons  to 
the  clerk  of  the  civil  district  court  for  mak- 
ing up  the  transcript  Hence  the  appeal 
should  not  be  dismissed  on  account  of  this 
omission.  See  Hiller  v.  Barrow,  recently  de- 
cided, 80  South.  — ,  citing  secUon  11  of  Act 
No.  45  of  Extra  Sesstou  of  1870  and  Cock- 
erham  r.  Bosley,  62  La.  Ann.  97,  26  South. 
814,  citing  Philips  v.  His  Creditors,  37  La. 
Ann.  701,  Morphy  v.  Insurance  Co.,  33  I>a. 
Ann.  464,  Borde  v.  Ersklne,  33  La.  Ann.  873, 
and  Succession  of  Townsend,  86  La.  Ann. 
447. 

The  motion  to  dismiss  tbB  appeal  la  ovei^ 
rated,  and  the  appeal  is  maintained  aa  a 
devoluttve  appeaL 

On  the  Merita. 

SOMIMBB.TILLB,  J.  Fnnds  H.  Brink- 
man  became  tbe  owner  of  two  vacant  aqiiares 
of  ground  In  the  niird  district  of  the  dtr  of 
New  Orleans,  known  as  squares  nnmbered 
88  and  89,  before  bis  marriage  to  Mrs.  EUxa 
EX  Zinuner.  After  his  marriage,  be  became 
the  owner  of  other  property.  Including  40 
vacant  squares  ef  ground  In  the  .same  dis- 
trict The  titles  to  these  42  sqimres,  or 
parts  of  squares^  are  involved  In  Uds  suit 
His  granddiildren^  tiie  four  dilldnen  ct  his 
sou,  Bmest  Bf.  Brinkman,  and  Ilia  two  cbtl- 
dren  of  bis  daus^ter,  Mrs.  Julia  Brinkman 
Lampton,  are  the  plaintiffs  in  Ibis  petitorr 
action,  and  they  ask  to  be  declared  to  be 
the  owners  of  ene-balf  of  the  sqnaree  num- 
bered 38  and  39,  bnd  one-fonrth  of  the  40 
squares  referred  to  above,  nieee  grand- 
cblldren,  together  wiOi  two  child rea  of 
Frauds  H.  Brinkman,  w««  the  sole  taeirs  of 
Francis  H.  Brinkman,  Sr. 
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Defondants,  answeilnft  say  fliat  tiny  ac* 
qalred  title  from  Frands  O.  Brinkman,  one 
of  the  bein  of  Franda  H.  Brbikiiian,  who  tn 
turn  ftcqnlred  title  from  WilUam  HltdwU, 
who  In  turn  acquired  title  from  these  plaln- 
tlfFa,  together  irlth  the  erandmofber  and  the 
other  tvo  heirs  of  Frands  H.  Brtnkman,  In 
parsuanoe  <tf  certain  partition  proceedings, 
entitled  Mrs.  E.  B.  Gerard  t.  Heirs  of  Frau- 
ds H.  Brinkman,  and  also  In  pursuance  of 
partltloD  proceedings  In  the  Succession  of 
Mrs.  Julia  F.  A.  Brinkman,  Wife  of  John 
Lampton.  Defendants  allege  the  propoty  to 
be  Talved  «t  VU^OOO  and  tbey  dalm  title 
-under  the  partldon  proceedings  referred  to, 
and  bad  under  Act  No.  25  of  1878,  p.  47, 
vhlcb  act  reads  as  follows: 

"When  two  or  more  perms,  aoaie  or  all  of 
ivhom  are  minora,  h<dd  prop^tgr  In  eommon, 
anil  it  is  the  wish  of  an;  one  of  them,  or,  if  a 
minor  represented  by  his  tutor  or  tutrix,  to  ef- 
fect a  partition  on  the  adrice  of  &  family  meet- 
ing, duly  convened  accordinfc  to  law,  to  repre- 
sent the  minor  or  minors,  said  property  may  be 
sold  at  private  sale  for  its  appraised  value,  said 
appraisement  to  be  made  and  the  terms  of  said 
sale  to  be  fixed  by  the  family  meeting,  and  said 
proceedings  to  be  homologated  by  the  lodge  ol 
probates  of  the  parish  In  whidi  the  said  minor 
Tesides." 

PlaintlffiB  attacked  the  partlttOD  proceed- 
ings under  Art  No.  26  on  many  grounds.  The 
district  Judge  gave  judgment  In  favor  of 
plaintiffs  and  against  defendants,  basing  bis 
Judgment  upon  only  one  of  the  objections 
raised  by  plaintiff  to  the  sale  of  tbelr  prop- 
erty. He  held  that  the  Inventory  or  appraise- 
ment and  the  report  of  the  experts  were  Il- 
legal, and  that  the  proceedings  ot  the  family 
meeting  were  nullities,  and  he  set  the  sale 
aside. 

In  this  oonrt  plaintiffs  argue  that  the  sale 
of  their  interests  In  the  property  were  abso- 
Intely  null  for  the  further  reas<m,  appearing 
on  the  face  of  the  papers,  that  the  several 
pieces -of  i>roperty  were  sold  for  980(^  when 
tbe  family  meeting  an>ralsed  them  at,  and 
ordered  them  to  be  sold  for,  $400. 

Defendants  appealed  from  tbe  judgment 
rendered  against  them. 

The  lecwd  shorn  that  Mrs.  Brinkman, 
who  bad  become  the  wife  and  widow  of  D.  E). 
Gerard,  Instituted  judicial  proceedings  for 
tbe  partition  of  tl^  pn^rty  belongtns  to 
ber  late  husband,  Frauds  H.  Brinkman.  In 
this  partltloo  suit  she  dalmed  to  be  tbe  own- 
er of  one-half  of  all  of  the  pn^ierty  In  the 
name  of  her  deceased  husband,  including 
tbe  two  vacant  squares  of  ground  numbered 
88  and  39,  whldi  belraged  to  Mr.  Brinkman 
prior  to  their  marriage.  She  appears  to  have 
overlooked  thdr  eldest  son,  Frands  H.  Brink- 
man,  in  this  proceeding.  Sbe.caoaed  to  be 
dted  ber  son,  Frands  O.  Brinkman,  the 
minor  belrs  of  her  deceased  son,  E.  M.  Brink- 
man,  and  the  minor  belrs  of  ber  deceased 
daughter,  Mrs.  Julia  Brinkman  Lampton, 
tbrongh  their  tators.  She  alleged  tbe  helra, 
or  groups  of  heirs,  Just  referred  to,  was  each 
one  ownw  of  one-sixth  of  tbe  property.  Tbe 
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minora,  ptalntlfTs  In  this  suit,  were  regularly 
dted  through  their  tutors,  and  there  was 
Judgment  rendered  November  18,  1S97,  and 
signed  November  24,  1897,  decreeing  Mrs. 
Gerard,*  the  grandmother,  to  be  the  owner  of 
one-half  of  all  of  the  proi>erty,  Frands  C. 
Brinkman  to  be  the  owner  of  one-slxtb.  lone 
Lampton,  one-twelfth,  Wallace  Lampton.  one- 
tn'^th,  E.  M.  Brinkman,  one  twenty-fourth, 
Albert  G.  .Brinkman,  wie  twenty-fourth, 
George  McD.  Brinkman,  one  twenty-fourth, 
and  Irene  L.  Brinkman,  one  twenty-fourth. 
Tbe  eldest  8<hi,  Frands  H.  Brinkman,  was 
not  Included  In  this  Judgment. 

This  Judgment  was  not  attacked  in  this 
proceeding,  dther  directly  or  Indirectly. 
The  judgment  regularly  and  definitely  fixed 
the  Interest  of  each  heir  of  Frands  H.  Brink- 
man  ;  and  plaintiffs  are  bound  thereby. 
Eadi  group  of  hdrs  is  the  owner  of  one>aixtb 
of  tbe  property  involved. 

It  further  appears  Omt  Frands  H.  Brink- 
man,  who  was  not  made  a  party  originally 
to  the  above  peoceedlng,  cune  Into  court  and 
made  himself  a  party  thweto,  ratified  an  of 
tbe  proceedings,  and  reserved  to  himself  tbe 
ri^t  to  partldpate  in  tbe  proceeds  of  tbe 
partition  sale  of  tbe  proper^. 

The  partition  proceedings  above  referred 
to  appear  to  have  been  abandoned;  and  no 
sale  <Hf  the  property  was  had  thereunder. 

On  October  81,  1898,  John  D.  Townsend, 
dative  tutor  of  the  minors  Brinkman,  four  of 
tbe  plaintiffs  herein,  together  with  the  under- 
tutffir  of  said  minors,  filed  a  petition  In  the 
suit  ct  Hrs.  n  &  Gerard  v.  Francis  H. 
IMnkman  (Noi  68884),  and  asked  that  a  fam- 
ily meeting  be  app(dDted  under  Act  No.  25 
of  1878  for  the  purpose  of  selling  the  in- 
vests of  the  Brinkman  minors  in  and  to 
tbe  estate  ct  OuAr  grandfather,  EVands  B. 
Brinkman,  at  private  sale.  An  Inventory 
was  taken  of  the  property,  and  a  family 
meeting  was  held  In  the  interest  of  the 
minors,  wherdn  It  was  recommended  that 
tbe  propertjr  be  sold  for  cash.  The  40 
squares  were  appraised  by  the  family  meet- 
ing at  $200;  "the  Interest  of  said  minors  Is 
one-slxtb.  or  tbe  sum  of  $33.33^  for  all,  or 
tbe  sum  of  $8.33^  to  eadi  of  them."  And  the 
two  squares  of  ground  numbered  38  and  30 
were  appraised  at  tbe  sum  of  $200 ;  "tbe  in- 
terest of  said  minors  Is  one-sixth,  amounting 
to  $33.33%  to  aU  of  them  or  the  sum  of  $&- 
33%  to  each  of  them." 

Oct9ber  31,  1898,  John  D.  Townsend,  da- 
tive tutor  of  the  minors  lAmpton,  filed  a  pe- 
tition In  the  Succession  of  Julia  F.  A.  Brink- 
man  (No.  43443)  In  which  he  asked  that  a 
family  meeting  be  convoked,  and  that  the 
minors'  Interests  In  their  grandfather's  es- 
tate should  be  sold  at  private  sale.  The 
family  meeting  appraised  the  40  squares  at 
$200,  and  declared  "the  interest  of  said  mi- 
nors amount  to  one-sixth  thereof,  araountli^ 
to  the  sum  of  $33.33%  for  both  minors,  or 
tbe  sum  of  $16.66%  for  each,"  and  tbe  two 
aquares  numbered  38  and  39  were  appraised 
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at  tbe  sum  of  flOO  each;  "the  Interest  of 
said  two  minors  Is  one-sixth  thereof,  or  $33.- 
331^  to  both,  or  the  som  of  $16.66%." 

The  proceedings  of  both  meetings  were  ai>- 
proved  and  homologated  by  the  Judges  of  the 
district  court  In  which  tlie  proceedings  bad 
been  Instltnted,  and  orders  were  Issued  read- 
ing: 

"The  tutor  of  the  minors  herein  named  ia  di- 
rected to  sell,  in  conjunction  with  other  co- 
BToprietors,  and  at  private  sale,  the  minors'  in- 
terest in  the  property  described  in  said  procis 
verbal,  and  aa  the  terms  and  otmditions  recom- 
mended by  said  meeting,  and  to  rign  and  ezeente 
the  necessary  deeds." 

This  was  the  mandate  of  the  court,  aatbor- 
izlDg  the  sale  of  plalntlfra'  property  In  the 
SHTOceedings  under  which  dtiEmdants  dalm 
to  hare  acquired  title. 

[2]  The  mandate  of  the  court  was  disre- 
garded and  disobeyed,  nie  tutor  of  the  mi- 
nors, together  with  two  of  the  three  co-own- 
ers of  tiie  property,  undertook  to  sell  to  Wil- 
liam Mitcbell  the  whole  42  squares  herein- 
before referred  to  "for  and  la  consldvation 
of  the  price  and  sum  of  $300,  which  was  paid 
In  cash  current  money,  the  receipt  ot  which 
is  hereby  acknowledged,  and  acquittance  Is 
granted  for  same."  The  appraisements  made 
by  the  family  meetings  of  the  40  lots  was 
$200,  and  of  the  two  lots  was  $200,  making 
a  total  of  $400;  and  the  order  of  the  court 
was  to  sell  these  ideces  of  pn^terty  tor  $200 
In  eadti  Instance,  making  $400  for  the  42 
lots. 

Act  Na  25  of  1878  Is  Tei7  dear  in  provid- 
ing: 

That  minors'  property  "may  be  sold  at  private 
sale  for  its  appraised  value,  said  appraisement 
to  be  made,  and  the  terms  of  said  said  to  be 
fixed  by  the  family  meeting,  and  said  proceed- 
ings to  be  hcHDcdogated  1^  the  judge  tut  probates 
of  the  puiA  in  whidi  tte  said  minor  rssklea" 

The  mandate  of  the  court  and  of  the  law 
was  violated,  and  the  property  was  not  sold 
at  Its  appraised  value,  $400.  It  was  sold  for 
$300.  The  sale  of  i^aintiffs'  property  was 
an  absolute  nullity. 

Defoidants  say  that  the  nullity  here  re- 
ferred to  was  not  alleged,  argued,  ot  passed 
upon  by  the  district  court  But,  as  r^lica- 
•  tions  are  unknown  In  Judicial  proceedings  In 
this  state,  it  was  competent  for  plalntlifs  to 
attack  an  absolutely  null  and  void  sale  of 
th^  property  without  pleading  such  nul- 
lity, when  It  vras  offered  In  evidence  by  de- 
fendants ;  and,  as  the  nullity  apiKars  on  the 
face  of  the  papers,  it  was  ptopaly  presented 
to  this  court 

It  is  ordered,  adjudged,  and  decreed  that 
the  Jndgmoit  appealed  from  be  amended  by 
recognizing  Ernest  N.  Brlnkman,  Albert  G. 
Brlnkman,  George  W.  Mcl>.  Brlnkman,  and 
Mrs.  Irene  L.  Cox,  bom  Brlnkm&n,  as  co- 
owners  in  Indlvislon  with  defendants  of  the 
property  described  In  the  Judgm^  appealed 
ftam,  in  the  proportioai  of  one  twenty-fourth 
each  for  said  Briukmans,  or  one-sixth  for 


the  four,  and  Wallace  S.  Lampton  and  Miss 
lone  A.  Lamptm  as  co-owners  In  indivision 
with  defendants  of  the  property  described  Id 
the  Judgment  appealed  from  in  the  pr<H>or- 
tion  of  one-twelfth  each  for  said  lamptons. 
or  one-sixth  for  both,  and,  as  thus  amended, 
the  Judgment  is  affirmed  at  the  cost  of  appel- 
lees. 

CmmSL,  dissents. 

a43  LaO  ' 
Nol  22881 

OSBOBN  V.  CITT  OF  SHBBTCPORT. 

(Supreme  Oonrt  of  Looislana.    Hay  27,  IftlS. 
Bdiearii^  Dwied  June  28,  191&) 

(ByUobtu  by  th«  CoMrt.i 

1.  Inunction  ^>114(2)— Right  or  Aorxoir— 
Enfobcehent  of  Obdinance. 

An  agreement  containing  featarea  of  a  pKHo- 
ise  of  sale,  an  (^>tion  to  purdiase,  and  a  lease, 
but  which  is  not  a  sale,  of  a  remdence  on  a 
residential  street  within  the  limits  of  a  munici- 
pal corporation,  conveys  no  such  property  right 
to  tiie  grantee  as  will  entitle  him  to  an  mjunc- 
tion  restraining  the  manidpal  andunities  from 
prosecuting  him  for  carrying  on  an  undertaking 
business,  upon  such  street  In  violation  of  an 
ordinance  prohibiting  the  same. 

2.  MUNXOIFAZ.  COBPOBATIOHS  «S94U— REOC- 

UTioN  or  Business— PBoaxBXTiNa  Undu- 
takino    eisxablishuknt   on  rxsideitcb 
Stbzet— Obdinance. 
The  autbOTity  conferred  upon  a  municipal 
corporation  to  i«event  and  pH^bit  the  location, 
construction,  or  maintenance  of  all  buildings  and 
all  establishments  where  any  nauseous  or  un- 
wholesome business  may  be  carried  on,  and  to 
restrict  the  same  within  certain  limits^  indodes 
the  authority  to  pndUbit  the  establishment  and 
maintwance  of  an  undertaking  bu^ess  on  a 
residmtial  street  where  sudi  tasiness  has  not 
theretofwe  been  conducted. 

3.  MlTKIOIPAL  GOBPORATIOna  «S>eaO— USB  Of 

PaOPEBXT— Undbbtakino  Bctabubbickkt— 

RSSIDENCK  DiSTBICT. 
In  the  absence  of  any  prohibitive  (Hrdinance, 
an  undertaker  may  be  prev^ited,  agreeably  to 
tiie  m»T^m,  "Sic  utere  tuo  at  alienuni  dm 
ladas,"  from  mtnMinhlng  Us  boalBesB  among 
residences  where  audi  business  has  dot  thereto- 
fore been  conducted. 

(AdditiotuU  SyOalu*  by  Biiiorial  8taf.) 

4.  OOUBTS  ^=9475(1)— jDBiSDicnoN  OF  Csni- 
INAI.  COUBT— OVffnCB  BY  OKDKB  OF  ClVU. 
COUBT. 

A  criminal  court  actually  in  the  exercise  of 
its  constitutional  jurisdiction  cannot  be  ousted 
thereof  by  an  order  of  a  civil  court  possosiing  no 
6upervis(n7  control  over  it. 

5.  Injunction  «=>10JS(1) -^Pbohibition  or 
Cbiminai.  Fboceidinos. 

Before  a  criminal  or  a  dvil  court  is  seised 
of  juriadicticm  of  a  case  ^v<^ving  bodi  an  of- 
fense and  a  property  right,  possessor  of  prop- 
erty right  invaded  by  enforcemoit  of  penal  ordi- 
nance may  appeal  to  tribunal  having  joriadic- 
ti<m  to  prohibit  adv«se  litigant  from  taking  it 
to  criminal  cqurt 

Appeal  trtwD  First  Judicial  IHstrteC  Court 
Parish  of  Caddo;  T.  F.  Bdl,  Judge. 

Suit  for  injunction  by  ttelSl  OAom  against 
tiie  City  of  Shrev^ort  Jndgmoit  tor  plain- 
tiff, and  defendant  appeals.  Judgment 
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vened,  Injtmctlon  dlsaolved.  and  suit  dis- 
missed. 

Lewell  0.  Bntler,  dty  Atty.,  of  Shreveport, 
for  appellant  Levy  &.  Crane  and  Alexander 
&  WlUdnson.  all  of  Sireveport,  for  appellee. 

Stataneot  of  tlie  Case. 

MONBOB,  C.  J.  An  ordinance  of  flie  city 
of  Shrer^Mt  (No.  27  of  1016)  declarea  It 
onlawfol  **to  mabiteln  or  operate  any  un- 
dertaking shop  or  parlor,  wbere  bodies  are 
embalmed,  kept,  or  prepared  for  Interment, 
ezcq>t  on  tbB  bnalness  streets  of  the  dty." 
It  tbm  names,  or  designates  by  localities, 
the  business  streets  and  sections  and  de- 
clares that  all  others  are  residential.  The 
petition  herein,  filed  In  September,  1917,  al- 
leges that,  on  August  20th  at  tikat  year, 
plaintiff  had  entered  Into  a  contract   *   •  * 
to  purchase  the  Logan  residence  on  Chris- 
tian street  in  the  residential  section  of  the 
dty,  for  $18,900,  of  which  (SCO  were  paid 
in  cash,  and  the  contract,  made  patt  of  the 
petition,  purports  to  show  an  agreement 
whereby  he  Is  to  imy  the  balance  In  87  month- 
ly Installments  (86  of  them  for  $208.33 
each)  or,  say,  $2,500  per  annum;  to  have 
right  of  entry  upon  the  premises  in  Decem- 
ber, 1917,  and  make  the  first  payment  on 
January  1,  1918;  to  make  certain  changes 
therein,  at  his  own  expense;  to  keep  the 
property  Insured  and  deliver  the  iK>llcles  to 
the  "voidor";  to  have  the  right  to  a  deed 
upon  paying  Mie-half  of  the  purchase  price, 
provided  the  Interest,  taxes,  and  Insurance 
premiums  shall  have  been  paid  and  all  oth- 
er conditions  compiled  with;   the  vendor, 
thereafter,  to  retain  a  mortgage  and  lien  for 
the  balance;  whereby,  should  the  vendee  de- 
fault in  the  performance  of  any  of  the  terms 
agreed  on,  or  alter  the  property  contrary 
thereto,  the  vendor,  at  his  option,  may  de- 
clare the  contract  forfeited  -and  retain  all 
paymrats  made,  "as  liquidated  damages  and 
as  rent,"  and  all  Improvements  placed  there- 
on; default,  after  execution  of  deed,  to  ma- 
ture all  payments;  and  vendee  to  take  rea- 
Ron&ble  care  of  property  and  bear  expense 
of  repairs.  It  appears  to  have  he&a.  the  In- 
tentl(Hi  to  execute  the  Instrument  In  the  form 
of  a  notarial  act,  as  Its  recitals  begin,  "Be 
It  known  that,  before  me,. Sidney  K.  Coc^,  a 
notary  paMic,**  etc.;  but  it  bears  neither 
notarial  signature  nor  seal,  nor  date,  save 
the  year  1917  nor  does  It  appear  to  have 
been  witnessed  or  re^stered.  There  is,  how- 
ever, an  admission  concerning  it  to  which  we 
will  r^er  a  little  later.  The  petition  further 
alleges  that  plaintiff  la  an  undertaker,  con- 
ducting one  of  the  largest  establishments  of 
tbat  Und  in  Sbrer^xnt,  on  a>exas  street 
(within  the  business  area),  and  tbat  be  has 
made  the  purchase  In  question  with  the  In- 
tentl<Ni  of  remoTlng  and  permanently  es- 
tablishing that  buslnffis  on  the  pr«nlses  so 
acQUlredj  that,  after  iwWwg  known  Us  iur 


tentlon,  he  rectfved  a  oommunlcatlon  from 
the  commissioner  of  public  safety,  advlslojt 
him  that,  if  he  carried  It  Into  effect,  he  would 
be  arrested  and  prosecuted  under  the  Ordi- 
nance No.  27  of  191S;  tluit  the  ordinance  is 
void,  because  ultra  vires  of  the  dty;  and 
should  the  court  hold  that  the  dty  charter 
purports  to  convey  such  authority,  Is  uncon- 
stitutional, In  that  It  Is  "unreasonable,  unjust, 
discriminatory,  partial  and  in  contravention 
of  common  right,"  Invades  plalntifTs  property 
rights  and  deprives  him  of  his  property  with* 
out  due  process  of  law;  and  it  prays  for  an 
Injunction,  prohibiting  the  city  authorities 
from  arresting  and  prosecuting  petitioner  or 
otherwise  enforcing  the  ordinance,  and  for 
Judgment  decreeing  It  to  be  void.  A  pre- 
llmlnury  Injunction  was  Issued,  after  which 
the  dty  filed  an  exception  to  the  jurisdiction 
of  the  court  ratlone  materlie,  oa  the  ground 
that  the  civil  remedy  of  Injunction  cannot  be 
used  to  oust  the  jurisdiction  of  the  criminal 
court  of  prosecutions  under  the  ordinance. 
The  exception  having  been  overruled,  the 
dty  answered,  and  the  case  went  to  trial  on 
the  merits  and  upon  certain  admissions  and 
oral  testimony,  to  wit:  It  was  admitted  that 
plalntlflr  purchased  the  residence  on  a  resi- 
dential street  upon  the  date  and  for  the 
purpose  alleged ;  that  he  was  then,  and  had 
been  for  years,  conducting  his  business  on  a 
business  street;  and  that  he  received  the  no- 
tice that,  if  he  establlsbed  It  on  the  prem- 
ises alleged  to  bare  been  acquired  by  him, 
be  would  be  prosecuted  under  the  ordinance. 
It  was  further  admitted  that  two  sanitar- 
iuma  and  a  hospital,  grocery  stores,  livery 
stables,  laundries,  blacksmith  shops,  garages, 
restaurants,  fruit  stands,  etc.,  are  already 
establlsbed  on  reddentlal  streets;  that  ho- 
tels, where  families  reside,  and  a  telephone 
exchange,  in  which  60  young  women  are  em- 
ployed, are  established  on  business  streets: 
and  that  undertaking  establlatamentH  are 
pmidtted  on  resldaitial  streets  in  New  Or- 
leans, Denver,  St  Louis,  Cleveland,  DaHas, 
and  many  other  dties  in  the  United  States. 
Seven  witnesses  vere  called  for  the  plaintiff 
anA  none  for  defendant  Plaintiff,  himself 
(as  one  of  the  witnesses  called  on  his  behalf), 
gave  tb6  following,  with  other,  testimony: 
On  his  examination  in  chief: 

"Q.  Mr.  OBboro,  I  believe  that  you  testified 
In  this  case,  when  It  was  first  up,  did  you  not? 
A.  Yes,  sfr.  Q.  In  the  opinion  of  the  court  in 
thifl  ease,  the  court  quoted  from*your  testimony 
which  I  will  read  to  you:  'In  embalming  shops, 
are  any  offensive  odors  evig  emitted,  when  a 
body  is  being  embalmed?  A.  No,  sir;  not  after 
a  body  is  embalmed.  Sometimes  we  have  quite 
a  time  getting  the  smell  of  the  disease  off.  and 
when  we  are  getting  oat  the  gases  and  getting 
the  smell  of  disease  off,  they  are  not  so  sweet. 
Q.  Is  there  any  difference  in  operating  on  a  live 
patient  and  on  a  dead  patient,  so  far  as  the 
odor  Is  eoDcemed?  A.  I  don't  know;  I  guess 
some  of  those  deed  bodies  are  not  very  sweet 
and  there  la  an  odor.  Q.  Would  that  odor  be 
obnoxious?  A.  I  d<Hi't  know;  sometimes  It 
makes  it  offensive  to  us  until  we  can  get  tbem 
under  coatiol,  and  I  would  diink,  if  the  neigh- 
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ban  were  where  they  could  smell  It,  ot  v«t 
close  at  the  time,  that  they  woald  not  a^ioj  it 
I  have  lived  over  undertatoi^  diopa  all  my  life, 
and  I  haven't  minded  it.* 

"Q.  Now,  witli  reference  to  tiiat  teatlmoDy, 
did  jou  mean  to  convey  the  Idea  to  the  court 
that  there  were  odors  around  t^e  undertaking 
shop?  A.  No,  sir.  Q.  I  wish  you  would  explain 
to  the  court  bow  long  it  Is  before  you  have  got- 
ten a  dead  body  under  cootrtd,  after  it  is  brcMigbt 
into  the  undertaking  shop,  irrespective  of  what 
its  condition  is?  A.  Well,  it  is  a  great  deal 
owing  to  the  body :  some  bodies  are  very  much 
decomposed  and,  of  course,  it  takes  longer  tiian 
an  ordinary  body.  For  instance,  we  get  a  float- 
er;  but,  oftener,  we  get  to  worlc,  it  takes  five 
or  ten  iidnutes.  *  •  •  Q.  Now,  then,  during 
the  year,  is  it  frequent  or  infrequent  to  ^et 
bodies  decomposed  in  the  morgue?  A.  Very  in- 
frequent Q.  How  often?  A.  I  have  been  where 
I  am  at  seven  years,  and  I  bave  not  had  except 
two  or  three  bodies  in  verr  bad  condition. 

*  •  ♦  Q.  If  the  doors  and  windows  were  open, 
the  odors  would  escape  from  the  room?  A.  Per- 
haps they  would,  but  we  do  not  let  them  get 
out;  we  kill  them.  Q.  Toa  endeavor  to  do  that? 
A.  Tea,  sir.  Q.  You  would  not  flwear  yon  could 
abBolutd.y  prevent  the  odors  fran  escaping? 
A.  No.  sir/ 

No  questions  were  asked  him  coaoeming 
bis  contract  for  the  pundiase  of  the  resi- 
dence, and  all  that  wo  find  upon  that  subject 
is  the  admission  that  be  had  made  the  pur- 
chase and  the  instrument  by  private  signa- 
ture, eridendns  an  agreement  as  above 
stated. 

Of  the  other  witnesses  who  were  examin- 
ed, two  were  undertakers  or  embalmers. 
One  witness  gave  the  following  testimony, 
when  examined  In  chief: 

"Q.  During  the  time  tihat  you  have  lived  here, 
bave  yon  ever  lived  near  an  undertaking  estab- 
lishment? A.  Not  until  I  lived  at  Osbom's. 
Q.  How  long  tmve  you  lived  there?  A.  About 
four  years,  I  think.  Q.  Xou  did  live  next  to  Boll 
Oaborn's  undertaking  estaUlahment?  A.  Yes^ 
sir;  for  three  years." 

Tlie  Inference  that  we  draw  la  that  the 
witness  was  a  member  of  either  plaiDtUTs 
domestic  or  bnsinesa  establishmrat,  or  both. 
She  testifies  Out  she  observed  no  noxious 
odors.  Another  witness  la  a  florist,  and 
anoth«  an  Icenan,  both  of  whom  have  had 
(t^  ^«aaon  of  their  businesses,  no  doubt)  fre- 
quent occasion  to  visit  plaintifrB  establish- 
ment The  florist  lived  for  a  year,  with  his 
family,  over  an  undertaking  shop,  and  suf- 
fered no  inconvenience  from  It,  though,  being 
asked  whether  there  were  no  unpleasant 
odors  coming  from  it,  at  times,  replied,  "At 
times,  th^  were,  the  same  as  in  any  other 
business.'"  And  he  further  testifies  as  follows 
(the  question  first  asked  being  whether  the 
odors  would  not  be  noticeable  and  objection- 
able), to  wit: 

"It  depends  upon  -how  close  yoo  came  to  It. 
1   hare   bcca   in  undertaking  estai>lisbment8 

•  •  •  when  they  would  bring  in  a  corpse  that 
had  been  in  the  water  several  days  in  tne  sum- 
mer, when  the  odor  was  very  objectionable ;  but 
how  it  would  affect  different  people  I  do  not 
know.  •  •  •  The  odor^  I  do  not  mind,  but 
I  do  not  know  what  my  neighbor  would  do.  Q.  I 
will  ask  yo\i  if  you  hnve  not  in  your  experience, 
heard  neighbors  complain  about  such  matters 
a«  that?  A.  I  don't  know  that  you  could  call 
it  ccHnplaint,  but  I'll  tell  you  what  I  have  heard. 


I  bave  heard  people  say  that  tbey  would  not 
live  next  to  an  undertaker's  establitnimeDt;  but; 
of  course^  that  is  from  a  sentimeDtal  stand- 
point; but  1  am  taking  the  prcqnsition  that  I 
would  not  object  to  if^ 

The  loeman  gave  the  following,  with  oth- 
er, testimony; 

"Q.  Have  yon  had  occasion  to  go  into  an  un- 
dertaker's shop  when  they  brought  in  bodies 
dec«nposed?  A.  I  have  been  to  Osbom's  proi>- 
ably  a  hundred  times.  Q.  Bave  you  not.  on 
some  oocaaions,  noticed  in  thair  btuldlng  odors 
that  were  disagreeable,  from  tiieM  dead  bodies? 
A.  I  can't  say  that  I  have." 

At  another  time  he  testifies  that  tie  had 
been  a  butcher  (before  he  became  an  Ice- 
man), and  that  he  had  lived  next  to  plaln- 
tifTs  place  for  more  than  three  years;  that 
he  did  not  suffer  from  c^noxlous  odors  ema- 
nating from  the  place,  and  was  not  other- 
wise inconvenienced;  that  It  was  Jost  like 
living  anywhere  else^  to  him;  and  the  same 
as  to  his  family. 

A  young  lady  operator  In  a  telephone  ex- 
diange,  where  there  are  60  ladles  employed 
and  next  door  to  which  (In  the  business  part 
of  the  city)  is  on  undertaker's  shop,  testifies 
that  she  has  not  been  Inconvenienced  by  It 
and  has  beard  no  complaint  from  the  others. 

One  of  the  embalmers  gave  the  following, 
with  other,  testimony: 

"Q.  Tou  tiiink  that  vou  can  get  the  odor  from 
a  corpse  under  contrd  in  10  or  IB  minutes,  no 
matter  how  bad?  A.  Not  all  of  them;  there 
may  be  some  that  I  could  not  get  under  control 
in  10  or  10  minutes,  but  the  majority  I  could. 
Q.  Have  to  be  an  extremely  bad  case  that  yon 
could  not  get  under  contrtJ  In  10  or  IS  minutesf 
A.  Yes,  sir.  *  *  *  Q.  Ton  said  that  in  some 
cases,  you  could  not  get  the  odor  under  control 
in  10  15  minutes?  A.  Perhaps  I  mi^t.  and 
tben  again  I  might  not  Q.  Might  take  long- 
er? A.  Xe*  air.  •  •  •  Q.  I>urinf  the  tim« 
that  yon  were  retting  it  under  contnd,  it  vroaU 
be  bad?  A.  I  «pect  It  would.** 

The  teatlmmiy  of  the  f>thflr  enAalmer  (and 
undertakers)  Is  slightly  more  favoraUe  to 
the  view  that  there  la  nothing  uupleaaant  in 
that  business. 

Opinion. 

The  objection  which  first  suggests  itself, 
to  the  issuance,  by  our  dvll  courts,  of  Injunc- 
tions prohibiting  prosecutions  in  the  criminal 
courts,  is  that  our  writt^  law  does  not  so 
provide ;  but,  to  the  contrary,  the  Constitu- 
tion Itself  declares  .that  prosecutions  shall  be 
by  Indictment  or  Information,  or  (under  stat- 
ute) by  affidavit,  and  It  provides  for  tbe 
courts  In  which  they  shall  be  conducted,  and 
omfers  upon  the  civil  courts  no  authority  to 
Interfere  with  the  exercise  of  that  jurisdlc^ 
tlon.  In  tlie  other  states  the  writ  of  Injunctioa 
la  a  remedy  which  la  afforded  by  their  sys- 
tems of  equity — ^"systems  of  Jurisprudence, 
separate  but  incomplete,  which  are  adminis- 
tered aide  by  side  with  the  ctHnmon  law,  sup- 
plementing the  latter  where  It  is  defieioit 
In  places,  ov^lapplng,  and  there  usually  pre- 
vailing against  the  commcn  law."  16  Cyc 
1,  %  note  fi.  The  different  CkmstttotionB  of 
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Louisiana  bare  nnlfonnly,  and  In  8i>eclfic 
terms,  prohibited  the  Introduction  Into  this 
state  of  any  system  or  Code  of  laws  by  gen- 
eml  reference  thereto,  and  the  prohibition  has 
always  been  understood  as  leveled  at  the  com. 
mon-law  and  eqalty  systems  prevailing  In  the 
other  states  and  In  England.  Hence  the  sole 
basis  for  the  exercise  by  our  courts  of  equity 
Jurisdiction  Is  to  be  found  in  the  provisions 
of  artlfde  21  of  the  Olvll  Code,  reading: 

'*In  all  civil  matters,  where  there  is  no  ex- 
press law,  the  judge  Is  bound  to  nroceed  and 
decide  accwding  to  equity.  To  decide  equitably, 
an  apiwal  is  to  ba  made  to  natural  law  and  rea- 
SOD,  or  receiTed  usages,  where  positiTe  law  is 
silent." 

Afl,  hoveTer,  the  same  Constitution  and 
laws  which  confer  upon  some  of  owe  courts 
jurtadictlcm  in  the  matter  at  the  proeecutioa 
of  crimes  and  <^enaea  confer  up<m  othm 
jurisdiction  In  the  matter  of  the  protectlra 
of  property  rights,  and  as  the  line  between 
the  two  JorlsdictlonB  Is  not  defined  In  cases 
where  crimes  or  offenses  are  confused  with 
property  rights,  it  has  been  held,  not  that  a 
court  exercising  dvll  jurisdiction  will  assume 
to  prohibit  a  court  vested  with  criminal 
Jurisdiction  tram  exercising  the  same,  but 
that,  where  rights  of  property  are  threatened 
with  invasion  by  prosecutions  under  uncon- 
stitutional or  Invalid  statutes  or  ordinances, 
individuals  and  officers,  from  whom  such 
threats  proceed,  may  be  enjoined  trom  at- 
tempting to  execute  them,  and  that.  In  the  ab- 
sence of  express  law  conferring  that  au- 
thority upon  the  dvll  courts,  they  may  ap- 
peal to  "natural  law  and  reason  and  rec^ved 
nsases."  including  the  practice  In  the  courts 
of  equity  in  this  country  and  England.  Le 
Blanc  T.  City,  138  La.  272.  S78,  70  South.  212. 
Turning  then  to  the  usages  recognised  In  the 
courts  of  equity  In  this  coontry,  we  find  tbnt, 
in  an  exhaustive  oplnkxi.  bonded  down  In 
1887,  the  Supreme  Court  of  the  United  States, 
in  considering  an  appUcatlou  for  habeas  cor- 
pus, by  COTtaia  miinic4>al  oOem,  imprlsoaed 
for  contempt  committed  In  dlBregaidlng  an 
Injunctltm  issued  by  a  (Mrcnlt  Gonrt  of  the 
Cnlted  States,  prohibiting  them  from  fur- 
ther proceeding  In  the  matter  of  the  lu%»eadi' 
ment  of  a  p<^ce  Judge,  defined  the  Jurisdic- 
tion of  a  court  of  equity  as  follows: 

"The  office  and  jurisdictloo  of  a  court  of  equi- 
ty, unless  eolargea  by  express  statute,  are  limit- 
ed to  the  protection  of  >riplit8  of  property,  it  has 
no  jarisdiction  over  the  prosecution,  the  punisb- 
mat  €X  the  pardon  of  crimes,  or  misdemeanors, 
or  over  the  appointmmt  and  removal  of  public 
officers.  To  assume  sucli  a  jurisdiction,  or  to 
loatain  a  bill  in  equity  to  restrain  or  r^eve 
■gainst  proceedings  for  tlw  punishment  of  oC- 
fenses,  or  for  tlie  removal  of  public  officws;  is 
to  invade  the  domain  of  the  courts  of  commMi  I 
law,  or  of  the  executive  and  administrative  de- 
partment of  the  government"  Er  parte  Saw- 
yer, 124  U.  a  200,  8  Sup.  GL  482,  31  L.  Ed. 
402. 

Tbe  doctrine  sustained  for  a  long  time  by 
this  court  Is  thus  stated  in  Levy  &  Co.  v. 
Shreveport,  27  La.  Ann.  620  (being  an  ap- 
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peal  from  a  Judgment  enjoining  defendant 
from  prosecuting  plaintiff  under  a  dty  ordi- 
nance), to  wit: 

"Defendants  excepted  to  the  action  on  tbe 
ground  that  the  petition  disclosed  no  good  cause 
for  tile  suit  and  no  proper  showing  is  made  for 
tbe  issuance  of  the  mjunctiU>n.  We  think  this 
exception  should  bave  been  sustained.  In  order 
to  present  the  question  wliether  the  ihayor  had 
autnority  to  arrest  and  fine  the  dMtendants  tat 
carrying  on  a  private  market  in  contravention 
ot  the  ordinances  of  the  city  of  Shreveport.  and 
tbe  question  whether  said  ordinances  are  legal, 
the  defendants  should  have  appealed  from  the 
judgments  imposing  the  penalty  in  said  ordi- 
nances prescnbed.  They  cannot  test  the  au- 
thority of  the  mayor  to  enforce  the  ordinances 
of  tbe  d^  of  Sfarev^>ort  prohibiting  private 
markets,  *  *  *  in  a  proG<«ding  of  this  kind." 

That  doctrine  was  affirmed  in  many  cases, 
some  of  whldi  are  dted  in  tbe  (^itnion  In  Le 
Blanc  T.  CHty,  supra. 

In  1889,  in  the  case  of  I/Hote  t.  City,  81 
La.  Ann.  96,  24  Soutb.  008.  44  L  R  A.  90. 
this  court  maintained  the  rl^t  of  tbe  plain- 
tiff to  an  injunction  restraining  the  enforce- 
ment of  a  certain  penal  ordinance  converting 
into  a  "red  Ugbt"  district  a  section  of  the 
city  of  New  Orleans  in  which  he  owned  and 
occupied  a  residence;  the  penalties  of  the 
ordinance  having  been  leveled  at  others  than 
himself,  and  he  having  no  opportunity,  actual 
or  prospective,  to  test  Its  validity  upon  the 
trial  of  any  prosecution.  The  language  used 
by  the  court  In  dealing  with  tbe  question  of 
Jurisdiction  was  as  follows: 

"It  is  clear  that  the  dvll  district  court  has  no 
Jarisdiction  to  restrain  prosecutions  for  crime 
confided  hf  law  to  the  i^uninai  courts.  No  pre- 
vention of  such  prosecutions  is  attempted.  The 
plaintiff  seeks  the  injunction  for  the  protection 
of  his  rights  of  property,  mfluaoed.  as  he  con- 
ceives, by  an  illegal  mtllaanee.  The  right  of 
the  dtLz«i  to  that  protection  is  too  dear  to 
permit  dispute,  and.  In  our  view,  the  petition 
contains  all  thst  Is  essential  to  secure  reli^  st 
our  hands,  if  the  allegations  In  the  petitim  axe 
supported.  1  High  on  Injunctitms,  f  68." 

The  suit  was,  however,  dismissed,  on  the 
ground  that  the  ordinance  was  valid,  and 
that  ruling  was  affirmed  by  the  Supreme 
Court  of  tbe  United  States  an  U.  8.  587,  20 
Sup.  Gt  788,  44  Lb  Ed.  899). 

A  few  years  latra*,  in  Davis  &  Famom  Mt^^y 
Co.  T.  Los  Angles,  180  TT.  6.  207.  23  Snp,  Ct 
498,  47  Lb  Ed.  778,  It  appeared  that  plaintUfa 
were  subcontractors,  engaged  in  the  erection 
of  gas  works,  fbr  Mrs.  DobUns,  on  a  tract  of 
land  in  Los  Angeles,  upon  which,  under  an 
existing  ordinance,  sudi  works  could  lawfully 
be  erected,  and  by  virtue  of  a  permit  from 
the  proper  department  of  the  dty  govern- 
ment, wixax  the  dty  cotrndl  passed  an  amen- 
datory ordinance  efdudlng  said  land  from 
the  territory  within  which  the  works  were 
permitted  and  prohibiting  the  erection  of  the 
same  thereon,  under  penalty,  after  whidi  the 
dty  authorities  caused  petlti<Hiers'  employes 
to  be  arrested  and  prosecuted  for  violating 
the  prohibition  by  continuing  their  work; 
wherefore,  an  Injunction  was  prayed  for.  re- 
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Btralntnif  the  prosecntioiifl,  bat  the  bin  was 
dismissed  by  the  Olrcolt  Oourt,  apparoitly  on 
the  ground  that  a  court  of  dumcerr  has  no 
power  to  restrain  crhnlnal  proceedings,  un- 
tefls  they  are  InrtltQted  1^  a  party  to  a  suit 
already  pending  befcHre  it;  and  to  try  the  same 
il^t  that  Is  in  Issue  there.  ^ 

On  Oie  appeal  to  the  Supreme  Oourt,  that 
august  tribunal  ccmsldered  the  qnestim  of 
jurladlctlrai,  to  some  extent,  but,  ^pressing 
no  conelusirai  concerning  It,  affirmed  the  Judg- 
ment appealed  from,  on  the  ground  that  plain- 
tiffs, being  merely  subcontractors,  presumably, 
had  an  action  at  law  against  the  contractor, 
and  showed  no  legal  interest  In  the  litiga- 
Uon. 

In  Dobbins  t.  Los  Angeles,  195  U.  8.  223, 
25  Sup.  Ct  18,  48  Ix  Ed.  169,  the  plaintiff 
was  the  lady  whose  name  apeared  In  the  suit 
brongbt  by  Davis  &  Farnnm  Manufacturing 
CcHnpany,  and  her  suit  was  founded  on  the 
'  same  cause  of  action,  and,  like  the  other,  was 
dismissed  on  demurrer;  but,  having  been  tak- 
en to  the  Supreme  Court  of  the  United  States 
(by  writ  of  error  to  the  Supreme  Court  of 
California),  It  was  there  decided  that  the  en- 
actment of  the  amendatory  ordinance  by  the 
dty  council  of  lx>s  Angeles  was  not  a  com- 
pet«it  exercise  of  the  police  power,  and  that, 
taking  the  auctions  of  plaintiff's  Mil  to  be 
true,  she  had  the  right  to  proceed  with  the 
work  without  Interference  by  the  city  author- 
Ities  In  the  form  of  arrest  and  prosecutitm  of 
those  In  her  employ. 

It  Is  to  he  inferred  that  plahitlfl  herself 
was  not  threatened  with  prosecatl(Hi,  under 
the  ammdatory  ordinance  and  the  queatlons 
whether  she  conld  have  found  as  adequate 
remedy  against  such  prosecution  In  the  crim- 
inal court,  and  whether,  that  being  the  case, 
she  was  entitled  to  an  Injunction,  staying 
the  prosecutions,  were  not  considered  in  the 
body  of  the  opinion;  all  that  Is  said  upon 
that  subject  being  found  in  the  dosing  para- 
graph, Which  reads  as  follows: 

"It  Is  well  settled  that,  where  property  rights 
will  be  destroyed,  unlawful  Intflifwenee,  by 
criminal  proceedlnga,  under  a  void  law  or  ordi- 
nance, may  be  reached  and  controlled  by  a  de- 
cree of  a  court  of  equity.  Davis  &  F.  Mfg.  Co. 
T.  Loe  Angeles,  189  U.  S.  207-218,  23  Sup.  Ct. 
496,  47  L.  Ed.  778-780,  and  cases  there  dted." 

It  was  accordingly  held  that  the  demurrer 
should  have  been  overruled  and  the  city 
put  upon  its  answer,  and  the  case  was  re- 
manded for  further  procee^ngs  not  In  con- 
flict with  the  opinion. 

In  N.  O.  Baseball  &  Oo.  v.  City  of  New  Or- 
leans, 118  La.  228.  42  South.  784,  7  L.  B.  A. 
(N.  S.)  1014,  118  Am.  St.  Rep.  366,  10  Ann. 
Cas.  757,  It  appeared  that  plaintiff  had  pur- 
chased for  $10,000,  a  square  of  ground  with- 
in corporate  limits,  and  which  was  lawfully 
available  for  Its  purj^oses,  with  the  Inten- 
tion of  operating  a  baseball  park,  and  that 
the  dty  coundl  thereafter  adopted  an  or- 
dinance declaring  the  operntlw  tX  such  parks 


unlawful  within  a  territory  Indudlng  the 
square  so  purchased,  and  prescribing  a  pen- 
alty therefor;  whereupon,  plaintiff  obtained 
a  preliminary  Injunction  from  the  dvll  dis- 
trict court  prohibiting  the  enforcement  or 
the  ordinance,  and  defendant  applied  to  this 
court  for  a  writ-of  prohibition,  alleging  that 
the  dvll  district  court  was  without  Jurisdic- 
tion to  issue  the  writ.  It  was  here  held, 
however,  on  the  authority  of  the  I/Hote  and 
Dobblna  Gaaes,  that,  taking  the  allegations 
of  the  petition  to  be  true,  the  ordinance  was 
personal,  arbitrary,  and  dlscrimlnatwy,  and 
showed  Injury  to  property  rights  resulting 
fr<Hn  its  enactment,  and  that  a  proper  case 
for  the  issuance  of  an  inJunctlMi  was  dls- 
dosed. 

In  Le  Blanc  v.  dty  of  New  Orleans,  138 
La.  243,  70  South.  212  (supra),  plaintiffs  (two 
in  number)  applied  for  an  injunction  against 
the  enforcement  of  what  Is  known  as  the 
"jitney  ordinance,"  attacking  it  as  uncon- 
stitutional, unreasonable,  discriminatory,  etc., 
and  alleging  that  one  of  the  two  was  tielng 
prosecuted  under  it,  in  the  recorder's  court 
To  which  the  city  excepted  that  the  court 
was  without  jurisdiction  and  that  the  peti- 
tion disclosed  no  cause  of  action.  The  pre- 
liminary Injunction  was,  however,  issued, 
and  application  made  to  this  court  for  pro- 
hibition, which  was  granted;  it  being  held 
that  the  petition  disclosed  no  Invasion  of  a 
property  right,  and  hence  that  It  was  Im- 
material whether  the  ordinance  was  valid 
or  invalid,  or  whether  an  adequate  remedy 
could  be  found  in  the  courts  vested  with 
Jurisdiction  to  enforce  It. 

In  Patout  Bros.  v.  Mayor,  etc.,  of  New 
Iberia,  138  La.  687,  70  South.  616.  this  court 
maintained  an  injunction  against  the  threats 
ened  enforcem^kt  of  an  radlnance  making  It 
unlawful  fcnr  any  oae  to  "be^n,  erect,  main- 
tain,** et&,  a  livery  stable  in  On  residential 
part  of  the  dty,  without  first  obtaining  the 
consrat  of  a  majority  of  the  pevsoos  owning 
propertT  within  300  feet  ot  Uie  site  or  pro- 
posed site  of  sndi  stable  and  a  permit  from 
the  dty  trustees;  the  facts  being  that  plain- 
were  operating  thdr  stable  and  pro- 
to  enlarge  It,  when  they  were  threat- 
ened with  prosecution  tmder  the  ordinance, 
whereupon  they  brought  suit  alle^ng  Oiat 
the  ordinance  was  void,  because,  at  the  time 
of  its  adoption,  the  dty  was  without  au- 
thority to  regulate  stables  or  fix  the  limits 
within  which  they  might  be  conducted.  It 
does  not  dearly  appear  from  the  oirinlon 
whether  plaintiffs  were  In  bnslness  prior 
to  the  adoption  of  the  ordinance  or  not;  but. 
from  the  statonent  that  the  ordinance  had 
been  in  existence  long  before  they  sons^t  to 
enlarge  the  stable,  we  Infer  that,  in  Its 
original  abape.  It  pre-existed  the  (HtUnance. 
However  that  may  be.  It  was  held  that  tbe 
ordinance  was  unauthorized;  that  plaJntltCs 
hud  lA  property  right  In  which  tiiey  were  oi- 
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titled  to  protection;  and  tbat  tbe  Injunction 
was  the  proper  remedy. 

[4,  E]  We  Snd  nothliig  In  the  dted  cases 
which  authorizes  the  conclusion  that  a  crim- 
inal court,  actually  In  the  exercise  of  Its 
constitutional  Jurisdiction,  can  be  ousted  of 
that  jurisdiction  by  the  order  of  a  civil  court 
poss^slng  no  supervisory  control  over  the 
other.  The  moat  that  can  be  said  Is  that, 
before  either  court  is  seised  of  Jurisdiction, 
quoad  a  particular  case,  Involving  both  an 
ofEense  and  a  right  of  property,  the  question 
of  the  Jurisdiction  Is  an  open  one;  and  that, 
where  a  municipal  ordinance,  carrying  a  pen- 
alty is  adopted,  Is  beUeTed  to  be  xmauthor- 
Ized  and  Illegal,  and  Its  enforcement  will  de- 
stroy or  Invade  ft  property  right,  it  la  open 
to  the  possessor  of  the  right  to  ai^ieal  to  the 
tribunal  vested  with  Jurisdiction  of  such 
matters  for  protection,  and,  pending  the  dla- 
positlbn  of .  the  qneetlon  so  presented,  that 
tribunal  may  protect  its  ]uri8dlctl«i  by  pro- 
hibiting the  adverse  litigant  from  carrying 
the  same  question  Into  the  criminal  court 
We  do  not  find  that  the  right  to  conduct  a 
partlcalar  business  In  a  particular  place, 
vhetber  in  violation  of  a  municipal  ordi- 
nance, or  to  tbe  prejndlce  of  the  rights  of 
others,  Is  a  property  rti^t  vltbin  tbe  mean- 
ing of  those  cases. 

[1]  Ai^lylng  tbe  oonduslGns  thus  reached 
to  the  ease  at  bar,  we  are  of  opinion  that 
plaintiff  has  failed  to  show  such  a  right  of 
prop«ty  as  to  entitle  blm  to  the  injunction 
that  he  bas  obtained.  It  Is  true  that  he  al- 
leges, and  that  It  Is  admitted,  that  he  pnr- 
chased  the  residence  described  In  the  peti- 
tion; bnt  be  makes  part  of  hla  petition  tbe 
InstmniCTt  rcUed  on  as  evidencing  Us  pur- 
chase, and  tbe  one  tblng  whldi  It  makes 
perfectly  clear  Is  tbat  It  was  not  Intended 
to  opnate  as  a  sal^  tboue^  It  maff  be  c(m- 
atraed  as  a  promise  of  sale,  an  o^on, 
perhaps,  a  lease,  since  it  declares  tbat.  In  the 
orent  of  plalntifTa  compliance  with  cortaln 
conditions,  tbe  other  ^irty  will  execute  a 
deed,  and  of  his  noncompliance  with  those 
oondltloas,  the  payments  made  by  him  may 
be  regarded  as  rent,  and  one  who  claims  title 
under  a  written  Instrument  should  require 
no  deed,  nor  can  he  as  owner  be  Indebted  to 
himself  for  rent  The  fact  that  the  Instru- 
ment was  not  recorded  Is  further  evidence 
of  its  Intention,  since,  as  the  matter  stands, 
the  alleged  vendor  can,  at  any  time,  and  tbe 
alleged  vendee  cannot,  sell  or  mortgage  tiie 
property  to  a  third  person. 

In  the  cases  to  which  we  have  referred, 
the  pr<3>erty  rights  which  were  sought  to  be 
protected  were  acquired  before  the  enact- 
ment of  the  ordinances  by  which  they  were 
invaded,  and  the  ordinances  were  in  the  na- 
ture of  ex  poet  facto  enactments  which  made 
It  an  offense  to  do  with  property  that  whlcb 
did  not  constitute  an  offense  when  it  was 
acquired;  whereas.  In  the  instant  case,  the 
agreement  upon  which  plaintiff  relies  was 


entered  into  by  him,  say,  two  years  after 
the  enactment  of  the  ordinance,  and,  as  wo 
think,  with  a  view  to  Its  possible  or  proba- 
ble enforcement  as  a  valid  enactmait,  which, 
whatever  may  be  said  in  regard  to  the  rights 
of  the  owner  of  the  property,  hardly  pre- 
sents a  case  for  equitable  conalderatlQn  on 
behalf  of  the  plaintiff. 

[2]  If,  however,  that  view  of  the  matter 
should  be  erroneous,  we  are  still  of  opinion 
that  plaintiff  would  not  be  entitled  to  the 
injunction,  for  the  reason  that  we  are  not 
convinced  that  the  enactment  of  the  ordi- 
nance was  beyond  the  police  power  of  the 
dty  of  ShreveporL  The  case  appears  to 
have  been  presented  to  the  district  court  as 
though  the  plaintiff  and  the  city  were  the 
only  parties  in  Interest  and  theirs  the  only 
property  rights  to  be  considered,  and  none 
of  the  residents,  In  the  midst  of  whom  it  is 
EH*oposed  to  establish  plalntlfTs  mortuary 
business,  were  given  a  hearing,  nor  were  any 
witnesses  summoned  In  their  behalf  to  testi- 
fy either  as  to  tbe  probable  effect  of  the  in- 
truaion  upon  the  value  of  their  property  or 
mion  th^r  future  enjoyment  of  life  In  their 
homes.  We  have  been  at  some  pains,  how- 
ever, to  consider  carefully  the  testimony  of 
the  witnesses  called  by  plaintiff,  and  we 
learn  from  stune  of  them  that  a  swollen 
corpse,  salvaged  from-  the  river,  in  midsum- 
mer, emits  an  unpleasant  odor,  but  that 
they,  being  accustomed  to  handling  such  ob- 
jects, do  not  mind  it;  from  others,  tbat  they 
have  Kved  in  tbe  nels^bortiood  of  undw- 
takiiv  establlsbmttits  and  have  found  than 
not  difTerHit  from  other  places  of  residcoce, 
occasional  odors  from  decayed  corpses  to  the 
<R>ntrary  notwitbstandlDg;  imd  from  still 
others,  Oiat,  living  In  audi  proximity,  ibey 
have  obserrod  no  odors  and  snfllned  no  in- 
convenlence.  Where,  however.  In  oasee  in- 
volving tbe  suppressloa  of  nuisances,  wit- 
nesses testify  that  a  stench  is  oidtted  from 
a  particular  establishment,  no  one  tblnks 
it  necessary  to  prove  tbat  tt  Is  unpleasant  or 
nauseating  to  the  vast  majority  ot  those 
whom  It  reaches,  and  who,  not  being  employ- 
ed in  the  establishment,  have  not  become 
Inured  to  It  The  courts,  we  think,  may 
safely  take  It  for  granted  that,  with  rare 
exceptions,  civilized  human  beings  are  In  a 
greater  or  less  degree  made  uncomfortable 
by  foul  odors,  and  by  none  more  so  than  by 
those  emitted  frcun  a  badly  decomposed  hu- 
man body. 

It  may  be  that  bad  cases  are  Infrequent 
In  plalntlfTs  establishment  and  that  the 
stench  emitted  by  them  is  "brought  under 
control"  as  rapidly  as  possible;  but  a  single 
experience  of  air  so  laden  would,  as  we 
Imagine,  more  than  satisfy  the  average  In- 
dividual for  the  period  at  his  natural  life, 
and  15  minutes  would  be  quite  long  enough 
for  tlie  experience. 

We  find  no  reason  to  doubt  tbat  plaintiff 
conducts  bis  business  after  the  most  appror- 
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ed  metbods  and  with  as  little  offense  to 
those  by  whom  he  may  be  snrrouoded  as  the 
business  will  admit;  bat,  to  the  incidents 
mentloDed,  there  is  to  be  added  the  fact 
that  the  business  Itself  Is  a  gruesome  one, 
and  that  the  psychological  Infloence  of  being 
confronted,  and  harlng  one's  family  con- 
fronted, day  after  day  and  at  all  hours  of 
the  day,  with  death,  and  Its  woeful  trap- 
pings In  the  shape  of  hearses  and  other  re- 
hides,  carrying  lu  and  oat  of  a  nelghborlnjf 
building  the  mortal  remains  of  some  fellow 
being.  Is  no  more  enlivening  nor  wholesome 
than  would  be  the  constant  presence  of  the 
same  corpse,  or  the  Immediate  proximity  of 
a  grave  yard;  and  we  take  Judicial  notice 
that  the  introduction  of  such  a  business  into 
a  residential  neighborhood,  where  none  has 
previously  been  established,  will  Inevitably 
depreciate  the  value  of  the  property  as  well 
as  discommode  the  owners.  The  case  is 
therefore  one  in  which  the  maxim.  "Sic  utere 
tuo."  etc.,  is  parUeularly  applicable,  and  if 
the  city  of  Shreveport  bad  no  power  to  en- 
force that  maxim  and  protect  its  dtlisens  In 
the  peace  and  qtdet  of  their  homes,  they 
would  be  entitled  to  much  sympathy.  But 
we  find  that  act  220  of  1912  (amending  the 
charter  of  that  dty),  |  1,  par.  21,  after  conr 
ferring  on  the  coundl  the  power  to  "pro- 
hlMt  and  prevent"  various  spedfled  business- 
es, concludes  with  the  following  language: 

"All  establishmeDts  where  any  oauBeoua  or 
unwholesome  bustDesa  may  be  carried  on  shall 
be  restricted  to  certain  limits  within  the  dty, 
to  be  determined  by  the  cits  coundL" 

And  we  think  the  business  here  in  question 
is  subject  to  the  authority  thus  conferred. 

[t]  Bnt,  even  if  that  were  not  the  case, 
and  there  were  no  ordinance  uik»  the  sub- 
ject, we  can,  at  present,  see  no  suffldoit  rea- 
son  why  the  residents  of  the  threatened  dis- 
trict should  not  be  protected  from  plalntifTs 
proposed  Invasion,  under  the  geueral  provi- 
sions of  law  which  safeguards  the  dtlzen.  In 
his  h<mie  life,  not  only  against  nuisances 
per  se,  but  against  occupations  whldi  become 
nuisances  by  reason  of  the  luapproprlateness 
of  the  places  In  which  they  are  conducted. 
The  view  thus  suggested  Is  ably  expressed 
by  the  Supr^e  Court  of  Michigan  In  an 
opinion,  the  offidal  report  of  which  Is  not  at 
hand,  but  whtd3  counsel  for  defendant  has 
printed  In  full,  as  his  brief,  and  which  is 
said  to  have  been  handed  down  In  a  case  en- 
titled Saler  v.  Joy,  164  N.  W.  607.  L.  R.  A. 
1918A,  825,  on  September  27,  1917. 

The  learned  court  states  that  the  industry 
of  counsel  and  Its  own  investigations  had 
disclosed  but  two  cases  directly  In  point — 
the  one,  Westcott  T.  Middleton,  43  N.  J.  Eq. 
478,  11  Atl.  490,  and  the  other,  Densmore 
V.  Evergreen  Camp  W.  O.  W.,  61  Wash.  230, 
112  Pac.  255,  31  U  R.  A.  (N.  S.)  608,  Ann. 
Cas.  1912B,  1206— and  that,  In  the  case  first 
mentioned.  It  appeared  that  defendant  had 
been  carrying  on  his  business  in  Its  then  lo- 
cation. In  what  was  said  to  be  a  "pc^uloos 


part  of  tlie  dty,"  that  a  pmitioa  of  the  coot- 
plalnant's  house  was  occupied  for  business 
purposes,  that  the  case  turned  largely  npoa 
the  question  whether  the  undertaUng  busi- 
ness was  a  nuisance  per  se,  and  that  com- 
plainant appeared  to  be  of  a  Bupersensitlve 
temperament ;  and  the  Injunction  was  de- 
nied. • 

In  the  case  last  mentimied,  the  injunction 
was  granted,  on  the  ground  that  the  business 
might  become  a  nuisance  by  reason  of  its 
locatlmt  (in  a  resld«itlal  neighborhood)  and 
surrounding  drcumstances. 

Other  cases  moitlcnied  are  Bon  r.  Butler. 
19  N.  J.  Bq.  2M.  97  Am.  Dec.  651,  In  wUcb 
it  was  said: 

"But.  on  the  other  hand.  It"  (the  law)  "does 
not  allow  any  one,  whatever  his  drcumstances 
or  conditlfNi  may  be,  to  be  driven  from  his  home, 
or  to  be  compelled  to  live  in  it  in  positive  discom- 
fort, although  caused  by  a  lawful  and  osefol  < 
bnshiess  carried  on  in  his  vicinity,  Tb4  mu- 
In,  *slc  otere  tuo  ut  alienom  n<m  Isedas.'  ez- 
pwsses  the  wdl-establisbed  doctrine  of  the  law." 

And  Barth  v.  Psychopathic  Ho^ital  Ass'n 
(Mlefa.)  168  N.  W.  62.  in  whldi  the  erectioa 
and  maintenance  of  a  private  Insane  asylam 
In  a  strictly  residential  district  was  pro- 
hibited, and  it  was  said,  inter  alia: 

"It  must  be  ctmceded  that  the  establishment 
of  such  an  institution  in  close  proximity  to  tbe 
residences  of  the  plaintiffs,  which  are  in  a  mi- 
dentlal  section  of  the  dty,  would  destroy  the 
comfort,  tbe  well-being,  and  the  property  rights 
oi  the  plaintiffiL" 

In  the  case  before  It,  after  finding  that 
tbe  danger,  alleged  by  plaintiff,  ofi  diseases 
being  communicated  from  the  dead  bodies  i 
taken  to  the  premises  of  defendant,  was  neg- 
ligible, the  learned  court  of  Mldilgan  went 
on  to  say: 

"We  are  not  so  well  8atis6ed  that  noxioos 
odors  will  not  escape  defendant's  premises.  For- 
maldehyde is  extenaivdy  used  by  them  in  em-  I 
balming,  deodorizing,  and  sanitation.  The  mora 
complete  the  sanitation  the  more  formaldehyde 
is  used.  It  gives  off  a  pungent  odor,  and  it  is  | 
quite  doubtful  to  our  minds  that  the  odor  woold 
tail  to  reach  adjacoit  bouses  dtoMed  as  doae 
as  these  houses  especially  in  the  summer  timt, 
when  plaintiffs  would  expect  to  have,  aa  th^ 
have  a  right  to  have,  tfaeir  windows  open." 

The  court  was  not  convinced  that  nnder^  I 
taking   establishments,   with   morgues  at- 
tached, were  located  in  other  dties  In  strict-  I 
ly  residential  districts,  and  expressed  Its 
views  on  the  peydiologlcal  aspect  <rf  Ots 
case  as  follows:  , 

"We  think  it  requires  no  deep  research  in 
pBychoIo)^  to  read)  the  conclusion  that  a  con- 
stant reminder  of  death  has  a  depreadog  inflo-  | 
ence  upon  the  normal  person.  Oheerfnl  snr- 
roundings  are  conducive  to  recovery  for  on* 
suffering  from  disease,  and  cheerful  surronnd- 
ings  are  condndve  to  the  maintenance  of  vigor- 
ous health  in  the  normal  person.  Mental  de- 
pression, horror,  and  dread,  lower  the  vitalitr. 
rendering  one  more  8asc«>tible  to  di^se.  and 
reduce  ttie  power  of  rsmrtsnce.  There  is  an 
abundance  of  testimray  in  the  reotnd  oonfinst- 
tory  of  this,  and  it  is  a  mattw  of  common 
Itnowledge." 

And  reference  is  made  to  funerals,  fUnenl 
mourners,  the  taking  in  and  out  of  the  dead, 
the'  funereal  music,  the  nnlmown  dead  lyin? 
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In  the  morgne^  the  vlsUon  BeeUng  to  idenU- 
ty  them,  and  Tarlona  oUier  i«inlnd«rs  of 
nufftaUtj  Incidental  to  an  ondertaker's  e»- 
tablishment  and  likely  to  produce  a  depress- 
lag  effect 

"We  cannot  overlook  the  right  to  uigue  in  a 
lawful  trade"  (said  the  court),  "nor  tne  fact 
that  the  undertaking  business  is  not  only  lawful 
but  highly  neecesary,  nor  that  it  la  not  a  nui- 
aance  per  ae.  Nw  can  we  overlook  the  right  of 
the  citizeo  to  be  protected  in  his  home,  and  his 
right  to  the  enjoyment  there  of  that  repose  and 
comfort  which  are  inherently  his.  The  question 
hsTB  la,  not  the  reatrainlng  of  defendant's  bnsi- 
neiB,  but  the  restraint  ot  Ob  introductioa  into  a 
long-esUblished  and  strictly  residential  district." 

The  conclusion  reached  waa  that  the  case 
appealed  to  the  conscience  and  discretion  of 
the  court  and  called  fM  injunctive  rell^. 

In  the  case  that  we  are  now  cmsldering, 
the  positions  of  the  litigants  being  reversed, 
and  the  injunctlfm  issued  by  the  district 
court  operating  to  permit  the  eatabliahment 
of  the  nndertaldng  boalness  upon  a  reaiden- 
tial  street,  for  the  reasona  thus  assigned,  it 
Is  ordered  and  decreed  that  the  judgment 
appealed  from  be  annulled,  the  Injunetlcm 
her^  issued  dissolved,  the  ordinance  in 
question  sustained  as  a  valid  enactment, 
plaintiff's  demands  rejected,  and  this  snit 
dismissed  at  hla  cost 


048  La.) 

No.  22602. 

PHILPS  v.  GVr  DRILLING  OO. 

(Supreme  Court  of  Louimane.   May  27,  1918. 
Rebearing  Denied  June  28,  1918.) 

(8ytl9bU9  hy  BiitoHat  Btatf.) 

1.  Marteb  and  Sebvant  «»348— Wobkubn*s 

COMPBRSATIOR  —  LlUTTINO  RaKSDT  —  "Pai. 
BCBIBB." 

Act  No.  20  of  1914.  prescribing  the  UabiUty 
of  employers  for  compensation  to  employes^ 
plainly  expressed  the  intention  to  Umit  the 
rights  and  remedies  of  emi^oy^s  and  their  de- 
pendents to  the  CMnpensation  thereby  provided, 
and  to  occlude  other  rights;  to  prescribe 
meaning  to  lay  down  autnorltatlvdy  as  a  guide 
or  rule  of  action. 

[Ed.  NoteL— Fiw  ottier  deBntthna.  see  Words 
and  Phrasea,  SSrat  and  Second  Series,  Prc- 
acrihe.] 

2.  Master  and  Sebvant  4=9351— Ghflotsbs' 
LiABUJTT  Act— Application— Notice. 

Under  Act  No.  20  of  1914,  |  S,  subds.  1-S, 
where  there  was  do  wnttm  agreement  or  notice 
between  unployer  and  employe  that  the  act 
^ould  not  apply  to  the  employment,  an  accident 
occurring  within  SO  days  after  the  contract  of 
employment  ia  not  ezdimed. 
8.  Masteb  aRd  Sebvant  «s>S61— Bvplotebb' 

LXABIf  JTT  Act  —  RlQHT  OF  BlCPLOT^  —  Ez- 

CI.USIVENEBB. 
Action  by  mother  of  deceased  employ^  for 
iMinpensation  for  his  death  from  injury  within 
30  days  after  contract  of  employment  was  with- 
in Act  No.  20  of  1914,  |  34.  so  that  a  judgment 
refuaing  a  demand  for  damages  for  tort  under 
Civ.  Code,  art  281S,  waa  proper. 
4.  Marbb  and  Skbvant  ^9401— SiUPLoms* 

LlABILITT  Act— LnUTATIONS. 

Where  sni^emaital  petitiMi  in  suit  for 
compensation  under  Act  No.  20  ot  1914  c<hd- 


idied  with  section  18,  par.  1,  s  plea  <A  prescrip- 
tion l>ecauBe  original  petition  set  totth.  no  cause 
of  action,  and  supplemental  petition  was  not 
filed  within  a  year  after  accident,  was  without 
meriL 

5.  Masteb  and  Sebvant  ^»398— Buplotebs* 
LtABiUTT  Act— Action  fob  Oompensation 
— Waiver. 

A  demand  for  compensation  under  Act  N<v 
20  of  1914  was  not  waived  and  would  not  be 
dismissed  merely  because  urged  in  the  alterna- 
tive, and  only  if  the  court  riioald  hold  that  plain- 
tiff waa  not  entitled  to  damagea  for  tot  under 
Oiv.  Code,  art  2S1G. 

6.  Masixb  and  Sbbvant  «3»408— Action  oh 

EuPLOTBBS'    LlABILITT   AOT  —  ACTION  lOB 

Comfenbation—Dahageb. 
in  action  for  CMnpensation  under  Act  No. 
20  of  1914,  where  evidoice  as  to  wages  awl 
c<Hitribution  to  plaintiff's  auK>(Mrt  were  bo  uncer- 
tain that  compensation  could  not  be  determined, 
district  court  in  view  of  section  18,  subsec.  4, 
should  have  reopened  the  esse  to  allow  plaintiff 
to  introduce  additloQal  evidence. 

Monroe,  C  J.,  and  Le<^  J.,  dlssaiting. 

Appeal  from  First  Judicial  District  Court, 
Pariah  of  Caddo;  B.  D.  Webb,  Judge. 

Action  by  Mrs.  Ma^r^  J.  Hiilpa  against 
the  Guy  DrllUng  Company  for  damages  for 
toit,  or  In  the  altematlTe  for  compenaatlon, 
under  the  Employers'  liability  Act,  tat  the 
death  of  her  aon.  EzceptlODs  of  no  cause 
of  action  filed  agalnat  original  and  supple- 
mental petition  overroled,  demand  for  dam- 
agea rejected,  and  judgment  of  noiuult  on 
the  alternative  d«nand  for  ocHupensatlon, 
and  plaintiff  aK>eals.  Judgment  rejecting 
the  demand  tot  damages  affirmed,  and  judg- 
ment of  nonsnit  reversed,  and  case  remand- 
ed for  the  admisslm  of  evidence  on  the  ques- 
tion of  compenaatlon. 

Levy  &  Crane,  of  Shreveport,  for  appel- 
lant. J.  S.  AtUnson.  of  Shreveport,  for  ap- 
pellee. 


O'NIELL,  J.  This  is  an  acUrai  for  dam- 
ages under  article  2316  of  the  ClvU  Code, 
aDd,  In  the  alternative,  a  demand  for  com- 
pensation, under  the  Employers'  Liability 
Act  for  the  death  of  the  plalutlCTs  son. 

The  suit  for  damages  is  based  upon  alle- 
gatlona  of  negligence  on  the  part  of  the 
defendant,  employer,  and  upon  the  plea  that 
the  Employers'  UabUlty  Act  (Act  No.  20  of 
1914)  is  unconstltuticaial  In  so  far  as  It  pur- 
ports to  deprive  an  employ^,  or  his  depend- 
ents, of  aoy  other  right  or  remedy  than  the 
statute  affords.  It  la  contended  that  that 
object  or  purpose  of  the  law  is  not  express- 
ed In  Its  title,  as  rcQuired  by  article  31  of 
the  Constitution. 

The  defendant  filed  a  plea  or  exception  of 
no  cause  or  right  of  action;  the  argument  be- 
ing that  the  only  rlgbt  of  action  at  law  was 
for  (KimpeDsatlon  under  the  Act  No.  20  of 
1914,  and  that  the  petition  did  not  disclose 
a  cause  of  action  under  the  statute  because 
the  plahitiff  did  not  allege  that  a  dispute 
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bad  arisen  between  her  and  the  defendant 
aa  to  the  compensation  claimed.  The  court 
OTcrruled  tbe  exception  of  no  cause  of  ac- 
tion, maintaining  tbat  only  a  plea  of  pre- 
maturity would  have  been  appropriate  to  the 
demand  for  compensation.  Thereafter,  and 
more  than  a  year  after  tbe  fatal  accident, 
the  plaintiff  filed  a  aupplem«ital  i)etitlon, 
alleging  that  the  dispute  had  arisen  between 
her  and  the  defendant  before  she  filed  her 
suit  The  defendant  again  filed  an  exception 
of  no  cause  or  right  of  action,  and,  In  tbe 
alternative,  pleaded  that  a  demand  for  com* 
pMiaatlMi  under  the  Employers*  Liability 
Act  should  not  be  Joined  with  a  suit  for  dam- 
ages under  the  Civil  Code,  even  in  the  alter- 
native, because  tbe  defendant  desired  and 
was  entitled  to  a  trial  by  Jury  of  tbe  suit 
for  damages;  whereas,  the  proceeding  under 
the  Employers'  Liability  Act  bad  to  be  tried 
by  the  Judge  alwe.  The  latter  exceptions 
were  overruled,  and  tbe  d^endant  then  an- 
swered both  the  original  and  aappleoiental 
petition. 

The  main  defense  to  the  action  for  dam- 
ages under  article  2315  of  the  Civil  Code  Is 
the  contention  that  the  provisions  of  the 
Employers'  LlabUlty  Act,  limiting  the  plaln- 
tUFs  rl<bt  or  remedy  to  the  demand  for  com- 
pensation according  to  the  amount  that  her 
Boa  had  contributed  to  her  support.  Is  valid 
l^llslatlon  and  deprives  her  of  a  right  of 
action  for  damages.  To  the  demand  for 
oompenaatlon,  the  defendant  pleaded  the  pre- 
scriptloD  of  one  year,  and  pleaded  also  that 
the  demand  for  damages  was  a  renunciati<n 
ot  the  claim  for  cmnpensatloa 

On  the  question  of  omstltationaltty  of  the 
XkuployerS*  Liability  Act,  the  district  Judge 
held  tbat  It  was  valid  legislation,  and  he 
therefore  rejected  the  demand  for  damages. 
A  Judgment  of  nonsuit  was  roidercd  <m  the 
altematlTe  demand  for  compensation,  be- 
cause the  plaintiff  failed  to  prove,  to  the 
satisfaction  of  the  Judge,  the  amount  that 
ber  son  had  contributed  to  her  support 

The  plaintiff  prosecutes  this  appeal;  and 
the  defendant,  answering  the  appeal,  prayi 
that  the  Judgment  of  nonsuit  on  the  demand 
for  compensation  be  amended  so  as  to  reject 
the  demand  finally. 

After  the  appeal  was  taken,  the  plaintiff, 
appellant,  filed  a  motion  to  have  the  case 
remanded  to  the  district  court  to  allow  her 
to  prove  that  tbe  fatal  accident  occurred 
within  30  days  after  the  date  of  the  contract 
of  employment  She  avers,  in  her  motion, 
that  although  there  is  evidence  In  the  rec- 
ord tbat  the  accident  occurred  within  the 
30  days,  she  did  not  urge  the  point  that  the 
Employers'  Liability  Act  did  not,  for  that 
reason,  apply  to  her  case,  because  she  was 
not  aware  of  tbe  Importance  of  the  proposi- 
tion until  the  decision  was  rendered  by  this 
court  in  the  case  of  Woodruff  v.  Producers' 
OH  Co.,  142  La.  368,  76  South.  803,  on  re- 
hearing, after  h«  appeal  was  taken. 


Opfnlbo. 

[1]  The  decision  of  tbe  question  of  consti- 
tutionality of  the  Act  No.  20  of  1914  is  sus- 
tained by  the  ruling  of  this  court  in  Whit- 
tlngton  V.  Louisiana  Sawmill  Co.,  142  La. 
822,  76  South.  754.   The  decision  In  thnt  caw 
was  that  tbe  title  of  the  Act  No.  20  of  1914. 
"An  act  prescribing  the  liability  of  an  em- 
ployer to  make  comipensatlon  f6r  injorif^ 
i  received  by  an  employ^,  •  •  •  establish- 
I  ing  a  schedule  of  c<Hnpaisati(ni«  regulating 
procedure  for  tlw  detoinlnatloo  (tf  UaUUty 
and  CMDpensatloa  thereunder,  and  providing 
for    *    *    *    payments  at  compensatluD 
tberennder,"  expressed,  plaln^  enough,  the 
object  or  purpose  of  limiting  tbe  rights  and 
remeiUes  ot  an  Injured  empl<^  and  the 
rights  and  remedies  of  the  dependents  or 
r^resoitatlTes  of  a  deceased  employe,  to  the 
schedule  of  compensation  establl^ed.  and 
to  the  liability  of  the  employer,  as  prescrib- 
ed by  the  statute.  To  "prescribe,"  In  that 
soose,  means  to  lay  down  auttaoritatlrely  as 
a  guide  or  rule  of  action.  Boice  it  goes 
without  Sluing  that  an  act  prescribing  the 
I  llabllltT  of  an  emi^yer  to  make  compensa- 
I  tiim  for  Injuries  received      an  «nployfi  Is 
I  an  act  limiting  the  rights  and  remedies  of 
an  employ^,  or  his  representatives,  for  In- 
,  Juries  received  by  him.  The  fdUowlnc  ex- 
;  presslims  In  the  title  of  this  statntey  "estab- 
'  llshlng  a  schednle  of  compensation,"  "r^n- 
I  latlng  iwocedure  for  the  detemJnatioa  of 
,  liability  and  compensation,  and  providing 
;  for   payments  of  compensation,''  Indicate 
plainly  the  object  or  purpose  of  establish- 
ing the  rights  and  remedies  of  the  one  to 
whom  compensation  may  be  due,  and  of 
thereby  excluding  all  other  rights  or  raue 
dies. 

[2]  We  take  up  next  the  question  whether, 
If  the  accident  occurred  within  30  days  after 
the  date  of  the  contract  of  employment,  the 
plalntlfTs  case  is,  fbr  that  reason,  excluded 
from  the  provisions  of  the  Act  No.  20  of  1914. 
That  depends  upon  the  correctness  of  The 
ruling  In  Woodruff  v.  Producers'  Oil  Co^  142 
La.  368,  76  South.  803,  whsre  it  was  held 
that,  under  the  first  paragraph  of  section  3:. 
the  Act  No.  20  of  1914  did  not  exdnde  an 
action  for  damages  against  an  employer  for 
I>ersonal  injuries  suffered  1^  an  emidoy£ 
within  30  days%ifter  the  date  of  the  contract 
of  employment  imless  tiiere  was  an  express 
agreement  to  come  within  the  pro\-lslc«is  of 
the  act 

Att&[  careful  reo(»isideration  of  the  math?, 
we  have  concluded  that  the  mllng  In  tbe 
Woodruff  Case  is  founded  upon  an  erroneous 
premise.  The  error  was  made  In  assuming 
that  there  was  a  ctMiflict  of  terms,  that  bad 
to  be  reconciled  by  judicial  construction,  be- 
tween tbe  subsections  1  and  3  of  sectl<m  3 
of  the  act,  and  tbat  tbe  two  snbeectlons  could 
not  be  reconciled  otherwise  than  by  constru- 
ing subsection  3  so  as  to  delude  front  tbe 
pi-ovl^ous  of  the  statute  on  Action  for  daoi- 
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ages  for  an  Injnry  that  happened  wltbln  80 
days  after  the  date  of  the  CMitract  of  em- 
ployment 

We  find  n<m,  by  comparison  of  the  two 
paragraphs  or  sahsections,  glrtng  every  word 
Its  plain  and  ofuly  meaning,  there  la  no 
InconslBtency  between  tiiem. 

Sobsectlnn  1  Is  not  a  complete  provtslon  of 
the  law,  bat  refers  to  and  depends  upon  what 
follows  for  its  effect  That  sabsectLon  de- 
clares that  the  &ct  shall  not  apply  to  any  em- 
ployer or  «nploy£  unless,  prior  to  the  Injury, 
they  shall  have  -  so  elected  by  agreement, 
either  express  or  Implied,  as  thereafter  pro- 
Tided;  that  la,  as  provided  In  the  snbsequent 
provisions  of  section  8.  And  the  first  sub- 
section farther  declares  that  sach  an  agree* 
oient— -whether  express  or  implied,  as  we 
tal£e  It — shall  be  a  surrender  by  tho  parties 
thereto  of  their  rights  to  any  other  method, 
form,  or  amoont  of  compmsatlon,  or  deters 
mlnatlon  thereof,  than  Is  provided  In  the 
act,  and  shall  bind  the  employ^  himself,  bis 
widow  and  relations  and  d^peodnits,  as 
thereafter  defined  In  the  act,  as  as  the 
onployer,  etc. 

It  mast  be  observed  therefore  that  an 
agreement  or  election  that  the  statute  shall 
^ly  to  a  contract  of  employment  need  not 
be  ex^veaed.  but  may  be  Implied,  and  that, 
as  far  as  subsection  1  goes,  the  agreement, 
whether  expressed  or  Implied,  need  not  be 
in  existence  30  days,  but  must  be  merely 
"prior  to  the  Injury,"  to  have  the  effect  of 
making  the  statute  applicable  to  the  case. 

SubsectiMi  2  of  section  3  refers  only  to 
contracts  of  employment  that  were  In  oper- 
ation "or  made  or  Implied"  before  the  stat- 
nte  went  Into  effect;  and  It  declares  that  such 
contracts  shall  be  presumed  to  have  contin- 
ued subject  to  the  provisions  of  the  act,  un- 
less either  party  shall  have  notified  the  other 
In  writing,  not  less  than  30  days  before  the 
accident,  of  his  Intention  that  the  provUitxia 
of  the  act  should  not  apply. 

As  the  contract  of  hiring.  In  the  case  be- 
fore us,  was  made  after  the  Act  No.  20  of 
1914  went  Into  ^ect,  we  need  not  ouulder 
subsection  2,  but  must  look  to  subsection  3, 
of  section  3,  to  determine  how  and  under 
what  drcuinstances  It  shall  be  presumed  or 
Implied  that  the  parties  to  the  contract 
agreed  or  tiected  to  be  governed  by  tDe  stat- 
ute. That  subsection  declares  that  every 
contract  of  hiring  verbal,  written,  or  Implied, 
made  subsequent  to  the  time  provided  for 
the  act  to  take  effect,  between  an  raiployer 
and  employ^  engaged  in  the  trades,  business- 
es, or  oocopatlons  that  are  specified  or  may 
be  dcCermlned  to  be  hasardoua,  shall  be  pre- 
sumed to  have  been  made  subject  to  the  pro- 
vl^ons  of  the  act,  unless  there  be,  as  a  part 
at  said  contract,  an  express  atatemenc  in 
writing,  not  less  than  30  daya  prior  to  the 
accident,  either  in  the  contract  Itself  or 
written  notice  by  either  party  to  the  otb&r, 
that  the  provlslMis  of  the  act  (other  than  eec- 
tiona  4  and  (9  are  not  Intended  to  apply ;  and 


the  subsection  conclndea  with  a  repetition 
that,  unless  there  be  such  wtitt«i  agreement 
or  notice,  not  leas  than  30  days  old,  "It  shall 
be  presumed  that  the  parties  have  ^ected  to 
be  subject  to  the  provisions  oC  this  act  and 
to  be  bound  thereby." 

We  find,  therefore,  not  only  that  subsec- 
tion 1  of  section  3  harmonizes  with,  bnt  that 
it  Is  not  complete  without,  the  provMons  of 
subsection  3  of  the  same  sectUm. 

The  decision  In  Woodruff  t.  Producers'  Oil 
Co.,  being  founded  upon  a  wrong  premise^ 
must  be  overruled.  Our  failure  to  disco^'er 
the  error  sooner  Is  larg^  attributable  to 
the  fact  that  the  question  was  not  considered 
in  the  case  until  it  came  up  on  rehearing, 
and,  as  a  second  rehearing  was  not  allowed, 
the  question  was  not  reconsidered.  The  de- 
d^n  is  In  confilct  with  the  ruling  on  the 
same  question  In  the  case  of  Effie  Boyer 
V.  Crescent  Paper  Box  Factory,  Inc.  (No. 
22434)  78  South.  596  (not  yet  officially  report- 
ed). In  the  latter  case,  a  rehearing  was 
granted,  and,  on  rehearing,  the  judgment  al- 
lowing the  plaintiff  damages  under  article 
2315  of  the  Civil  Code  was  affirmed  because 
it  was  held  that  the  Act  Na  20  of  1914  (be- 
fora  It  was  amended  by  the  Act  No.  243  of 
1916)  made  no  provision,  for  such  an  Injury 
as  the  plaintiff  had  suffered,  and  therefore 
did  not  deprive  her  of  her  right  or  remedy 
under  the  Ovll  Code.  The  ruling  made  In 
the  original  opinion  that  Effle  Boyer's  Case 
was  not  excluded  from  the  provisions  of  the 
Employers'  Liability  Act,  merely  because  the 
acddent  happened  within  the  30  days  follow- 
ing the  date  of  her  employment,  was  not  re- 
versed on  rehearing.  On  the  contrary.  It 
was  In  effect  afilrroed,  and  the  decision  in  the 
eas^  of  Woodruff  r.  Producers*  Oil  Oo.  was 
In  effect  overruled;  because,  If  the  decision 
in  Woodruff's  Case  had  remained  undisturb- 
ed, the  Employers*  Liability  Act  would  have 
had  no  application  whatever  to  Effle  Boyer's 
Case,  and  there  would  have  been  no  occasion 
then  for  deciding  that  the  act  made  no  pro- 
rlsitm  for  the  Injnry  she  suffered. 

It  Is  argued  that.  In  so  fttr  as  subsection  8 
of  section  8  of  the  statute  purports  to  sn»> 
pend,  for  a  period  fjt  30  days,  the  force  and 
^Cect  of  an  agreemrat  betwem  an  employer 
and  onploye  not  to  be  governed  by  the  Act 
No.  20  oH  1914,  the  law  Jfl  unconstltutlmial 
and  Invalid,  because  it  is  an  attempt  to  de- 
prive  the  Individuals  of  their  fundamental 
rl^t  to  contract  with  regard  to  a  matter 
concerning  tfaems^ves  alone.  It  Is  said  that. 
If  that  provision  of  the  statute  Is  valid  leg- 
islation, an  ttnployer  and  employ^,  engaged 
in  a  boBlnesB  or  occupatlim  that  Is  spedfled 
or  that  might  be  determined  to  be  hazardous, 
can  never  bind  themselves  by  an  agreement 
that  a  contract  of  ranptoyment,  for  a  period 
less  than  30  days,  shall  not  be  governed  by 
the  Employers'  Liability  Act. 

[S]  There  Is  no  occasion  here  for  deciding 
the  Interesting  c<mstitational  qnestton  thus 
presented,  because  there  was  no  agreement 
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between  the  employer  and  emi^oy^,  nor  writ- 
ten notice  given  by  rttber  party  to  the  other, 
that  the  pnnrlalona  ot  Om  Onployera^  lA- 
ability  Act  were  not  to  apply  to  th^  con- 
tract of  enq^loyment  It  la  aaU  that.  If  snch 
tn  eKreefnent  had  been  made,  or  notice  given. 
It  would  have  bad  no  effect,  aooordtng  to  the 
vtatute.  because  the  accident  happened  with- 
in tbe  30  days  fiHlowlag  the  date  of  employ- 
ment: hence  It  la  argued  that  the  plaintiff  Is 
In  no  worse  position  than  If  an  agreement 
had  been  made,  or  notice  given,  not  to  be 
governed  by  the  Emphtyera*  liabtUty  Act 
That  argument,  however,  assumes,  for  the 
purpose  of  dl^^using  with  the  necessity  <tf 
the  agreonent  or  notice,  that  the  provision  of 
the  law  la  valid,  and  it  assumes,  for  the  pur- 
pose of  exempting  the  plaintiff  from  the  pro- 
visions of  the  law,  that  It  la  not  valid.  It 
Is  either  valid  or  invalid  legislation.  If 
valid,  the  case  would  be  governed  by  the  stat- 
ute, even  If  the  agreemmt  had  been  made,  or 
notice  given,  to  the  contrary;  if  Invalid,  the 
employ^  should  have  given  the  notice  and 
It  would  have  had  effect,  notwithstanding  the 
provision  of  the  law  to  the  contrary.  We 
cannot  give  the  plaintiff  the  beneflt  of  a  con- 
tract that  was  not  made,  or  notice  that  was 
not  given,  mi  the  ground  that,  if  the  coutract 
had  been  made  or  notice  had  been  given,  It 
would  have  had  ^ect  notwithstanding  the 
statute  to  the  contrary. 

Our  conclusion  is  that  the  plaintiff's  case 
comee  within  the  provisions  (tf  the  Employ- 
era'  Uabillty  Act,  section  84  ot  which 
declares: 

"Tliat  the  rifhts  and  remedies  hereia  granted 
to  an  employe  on  account  of  a  personal  injury 
for  whidi  he  la  entitled  to  compensation  under 
tills  act  shall  be  udusive  of  all  other  ririits  and 
remedies  of  snch  emtiosi,  his  persooal  repre- 
flentatives,  dependents,  relations,  or  otherwise,  on 
account  (A  such  injury." 

The  judgment  rejecting  tbe  demand  for 
damages  under  article  2315  of  the  Civil  Code 
Is  therefore  correct. 

As  to  the  alternative  demand  for  compen- 
sation under  the  Employaa*  UaUUty  Act, 
we  find  no  merit  hi  the  excepUon  no  canae 
of  action.  It  could  be  snatained  imly  upon 
the  assnmptlon  that  the  defendant  was,  or 
ml^t  have  been,  willing  to  pay  the  amount 
sued  tta,  tor  all  that  was  said  in  the  original 
petltlmi.  Oar  (H?lnloo  is  that*  the  petitl<ni  did 
state  Oie  nature  of  the  dispute  and  the  con- 
tention of  the  petitioner  with  referoioe  there- 
to, as  required  hy  the  first  paragraph  of  sec- 
tion 18  of  the  Act  No.  20  of  1014. 

[4]  Fw  that  reason,  also,  we  find  no  merit 
in  the  plea  of  iirescriptlon  based  npw  the 
contention  that  the  fwiiglnal  petltiw  did  not 
set  forth  a  cause  of  action,  and  up<m  the 
fact  that  the  snpplonental  x>etitton  waa  not 
filed  within  the  year  following  the  date  of 
the  accident. 

[I]  We  concaude  also  that  the  donand  for 
comj;>en8ation  under  the  Bmidoyers*  TJabillty 
Act  waa  not  waived,  -and  ahould  not  be  dls- 
mlssed,  ojerely  because  it  was  urged  in  the 


altematlre  and  only  In  the  event  tbe  court 
should  hold  that  the  plaintiff  was  not  enti- 
tled to  damages  under  artide  2315  of  tbe 
Civil  Code.  The  argument  that  tbe  d^end- 
ant  waa  «itltled  to  a  trial  by  jury  on  the  pri- 
mary deoiand  for  damagea,  but  not  <hi  the 
alternative  demand  for  cmnpenaation.  loses 
tta  foroB  when  we  consldar  that  it  waa  the 
provlnoe  of  tbe  Judge  alooe  to  dedde,  h^on 
the  trial  of  either  demand  on  its  naerit^ 
whether  the  plalntUT  had  a  right  of  action 
for  damafsa  under  article  2815  of  the  ClvU 
Oode^  and  that  qneatlni  defended  solriy  npon 
tbe  question  of  oonsUtntlonalitr  of  tbe  Act 
Na  ao  of  1914. 

[•1  On  the  merits  of  the  demand  for  oom- 
penaatloci,  we  agree  with  the  district  Judge 
that  the  eridence  is  not  so  certain  as  to  tlia 
amount  of  tlie  aversfB  weekly  wages  the 
plaintiff's  wm  had  earned,  nor  as  to  the 
amonnt  he  otmtrllHited  to  her  support,  as  to 
enable  tbe  court  to  determine  what  compeu- 
sation.  If  any,  should  be  allowed-  But  we  are 
of  the  (^nion  Oiat  the  district  Judge  should 
have  reopened  the  case  to  permit  the  plain- 
tiff to  Introduce  nune  evidence  on  those 
qoesttona,  instead  of  tendering  a  Judgment  of 
nonsnlt.  Hie  qririt,  If  not  the  letter,  ot  the 
statute  ahoold  have  fvompted  a  reopening  ot 
the  case  rather  than  a  dismissal  of  the  salt 
for  waht  of  snflklait  evidence  to  enable  the 
Judge  to  detemdne  the  rate  cX  ccMupensatloa 
to  be  allowed,  when  it  an>eared  that  some 
compensation  was  due.  The  foorth  subeec- 
tlon  of  section  18  of  the  Employers*  liability 
Act  declares  that.  In  a  suit  for  compoisatloa 
under  the  act,  the  Judge  shall  not  be  bound 
by  the  usual  common-law  or  statutory  rules 
of  evidence,  nor  by  any  technical  or  formal 
rules  of  procedure  other  than  as  prorided  in 
the  act,  and  that  he  shall  decide  the  merits 
of  the  controversy  as  equitably,  summarily, 
and  simply  as  may  be.  We  have  condaded 
therefore  to  set  aside  the  Judgment  of  non- 
suit on  the  demand  for  compensation  anil 
remand  the  case  to  allow  the  plaintiff  to  in- 
troduce more  evidence  as  to  the  amount  of 
the  average  weekly  wages  her  son  was  ean>- 
lug  and  as  to  the  amount  he  contritrated  lo 
her  support. 

The  Judgment  rejecting  the  demand  for 
damages  la  affirmed,  the  Judgment  of  nonsuit 
of  the  demand  for  compensation  la  annulled, 
and  the  case  Is  ordered  remanded  to  the  dis- 
trict court  to  admit  more  evidence  as  to  Xt» 
amount  of  the  average  weekly  wagps  tbe 
plalntilTs  son  earned  and  the  amount  he  con- 
tributed to  her  support.  Tbe  appellee  Is  to 
pay  the  costs  of  appeal;  the  costs  ot  tbe  dis- 
trict court  to  d^?«id  npon  tiie  final  Judg- 
ment. 

MONROE,  O.  J.,  dissents,  being  ol  opinioc 
thst  plaintiff  is  raititled  to  recover  nnder  Clr. 
Code,  art.  2315. 

LECHE,  J.  (dlasentln^.  3%e  faculty  to 
bind  one'a  self  as  one  pleases,  so  long  ai 
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the  oontraet  Is  not  agaliut  public  pcrilcy,  or 
against  good  morals,  la  an  Inherent  attribute 
of  personal  Vbntf.  It  Ui  consldfted  a  pr<v- 
erty  rlRftit,  tbe  pTotectl<Hi  of  ^riilch  Is  goar^ 
anteed  by  the  CknstltatlonB  of  the  state  and 
of  the  United  States,  and  can  neltlier  be 
abridged  nor  destroyefi  by  the  LeglslatnrQ. 
So  that  whenever  the  I«gl8latnre,  except  tor 
caases  based  upon  tbe  common  good  and  In 
the  clear  exercise  of  Its  poHoe  powor,  inter- 
feres  with  the  freedom  of  contract  of  Its 
dtizms  or  of  any  dan  of  its  ciUaens,  ItA  ac- 
tion Is  In  Tl<aatl<m  of  the  property  rights  of 
such  citizens  as  ren^jilsed  and  guaranteed 
by  the  Oonjttltatlon.  Constitntlon,  art.  2;  6 
Ruling  Case  Law,  p.  269,  pars.  2S4,  255;  12 
Ck>rpn8  JDris,  p.  048.  par.  400;  FriBUe  t. 
United  States.  167  U.  S.  165,  15  Snp.  Gt. 
586,  39  U  Ed.  65T:  SUte  r.  Oants,  124  Ta. 
641,  60  Booth.  624.  24  L  B.  A.  (N.  8.)  1072; 
State  T.  Bonneral,  128  Ia.  010,  66  Sontb. 
569.  Ann.  Cas.  1012G,  837;  State  t.  Legen- 
dre.  138  La.  167.  70  South.  70,  lu  B.  A.  1016B, 

i27a 

with  this  well-recognized  rule  as  a  guide, 
let  us  now  consider  the  predominant  issue  In 
this  case. 

The  prorlshms  of  the  Employers'  UabUlty 
Act.  which  control  the  question  to  be  dis- 
cussed, omitting  tbe  language  which  has  no 
bearing  thereon,  read  as  follows : 

"See.  8.  (1)  Be  it  ♦  •  •  enacted,  etc.,  that 
this  act  •   •   •   shall  not  apply  to  any  em- 

filoyer  or  employe   •   •   •   unless  prior  to  the 
ninry  they  ahaU  have  so  elected  by  aereement, 
either  ezpreaa  or  implied,  as  hereinafter  pro- 
vided.  •   •  • 
'•(2)  •   •  • 

"(3)  Erery  contract  •  •  ♦  made  subee- 
quent  to  the  time  provided  for  this  act  to  take 
effect,  shall  be  presumed  to  have  been  made  sub- 
ject to  tbe  provisions  of  thia  act,  unless  there 
he  as  a  part  of  aald  contract  an  express  state- 
ment In  writing  not  lem  than  thirty  days  prior 
to  the  acddent,  either  in  the  contract  itself 
or  written  notice  by  either  party  to  the  other, 
that  the  provisions  of  this  act  •  •  •  are  not 
intended  to  apply,  and  it  shall  be  preaumed  that 
the  partiei  have  elected  to  be  aubjecc  to  the 
IHroraions  of  this  act  and  to  b*  bound  Hbenbj." 

Hie  language  of  the  first-quoted  paragraph 
conveys  distinctly  the  Idea  that  the  act  shall 
not  apply  to  a  contract  of  employment  unless 
the  contrary  has  been  agreed  upon  by  the. 
parties  either  expressly  or  Impliedly  as  there- 
inafter provided.  Bet^rlng  then  to  para- 
graph 3  to  ascertain  what  Is  meant  by  an 
express  or  implied  agreement  not  subject 
to  the  provisions  of  the  act,  we  find  that 
stii^h  an  agreement  cannot  be  made  so 
that  It  may  aiHHy  fw  the  first  80  days  of  the 
emidoyment  We  further  find  that,  although 
the  first  paragraph  expressly  recognizes  the 

:  freedom  of  contract  or  the  right  to  elect, 
the  third  paragraph  makes  It  impossible  to 
enter  into  a  contract  not  subject  to  the  pro- 
Tlslons  of  tbe  act  during  the  first  30  days  of 

■  Its  existence.  Again,  we  find  thiU  a  conb^ct 
of  employment  for  one  day,  or  for  one,  two^ 
tbre^  or  four  weeks,  althoufl^  the  parties 
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might  wish  otherwise,  cannot,  under  any  <Ar~ 
cumstances  or  conditions,  be  taken  out  of  the 
operation  of  the  act  In  other  words,  a  gen- 
eral rule  sanctioned  law  is  rtated  and  Is 
made  subject  to  exceptions,  and,  when  the 
exe^>tl(mB  are  stated,  they  completely  nullify 
the  rale. 

Tbe  first  paragraph  of  sectton  S  enunciates 
a  general  mle  which  it  was  perfbctly  compe- 
tent for  Uie  Legislature  to ad^)t,  because  itld 
no  manner  Interferes  with  the  freedom  of 
CMitract  It  then  purports  to  proceed  by  a 
process  of  elimination,  In  paragraphs  2  and 
3,  to  state  tbe  legal  presnmptions  that  will 
arise,  where  the  parties  do  not  avail  them- 
selves  of  that  freedom  or  fall  to  elect  wheth- 
er they  wlU  be  Bofcject  to  the  provislona  of 
the  act.  But  In  point  of  fact  the  third  par- 
agraph, the  one  whldi  controls  In  this  case, 
takes  away  from  the  parties  the  opportunity 
to  exerdse  that  freedom  during  the  first  80 
days  of  existence  of  tbe  contract.  So  that 
tbe  apparent  freedom  of  contmct  recogniz- 
ed by  tbe  first  paragraph  of  section  3  Is  en- 
tirely taken  away  by  tbe  third  paragraph, 
for  tbe  first  30  days  of  a  contmct  of  employ- 
ment and  that  Is  wherein  the  two  paragraphs 
are  inconsistent,  as  stated  In  tbe  case  of 
Woodruff  V.  Producers'  OH  Co.,  142  La.  368, 
76  South.  803.  That  decision  then  proceeds 
for  the  reasons  therein  stated,  to  give  para- 
graph 3  the  only  construction  which  will 
harmonize  It  with  paragraph  1,  and  unless 
that  Interpretation  Is  adhered  to,  paragraph 
3  must  be  held  unconstitutional  as  depriv- 
ing a  class  of  citizens,  employers,  and  em- 
ployes, of  their  right  to  cwxtract  as  they 
please.  But  courts  must,  when  possible, 
avoid  the  latter  course  and  give  to  a  stotute 
an  interpretation  that  will  put  Juto  it  constl- 
tntlonal  life,  rather  than  one  that  will  strike 
it  with  constitutional  deafl}. 

Believing  then  that  this  reasMilng  is  sound, 
the  qu^tlMi  here  resolves  Itself  into  one  of 
statutory  construction,  and  is  simply  wheth- 
er we  should  B&opt  a  construction  which 
makes  paragraph  8  otmstltutlfmal  and  In  har- 
mony with  paragraiA  1,  m  whether  we 
should  Adopt  a  oonstmctUm  vrtdth  dearly 
raiders  It  unctmstltntional  and  In  cmfllct 
with  said  paragraph  1. 

In  my  humble  oidnlott,  to  hold  that  Phllps 
lost  the  bweflt  of  a  harmonious  and  cwstl- 
tntl<mal  Interpretotlon  of  paragraiA  8  of 
aecU(m  8,  according  to  which  he  shonld  not 
come  under  Qie  provisions  of  the  Bmpl4^»tf 
Liability  Act,  because  he  failed  to  insert  such 
a  condition  in  the  nmtract  or  to  give  his 
employer  written  notice  to  that  effect,  Is  to 
beg  the  questltm.  Pfailpa  should  not  thus  be 
deprived  of  his  constitutional  right  to  free- 
dom of  contract  without  his  consent  It 
seems  to  me  that  the  ruling  In  Woodruff  v. 
Producers'  Oil  Company  Is  correct,  and  that 
tbe  present  case  should  be  diq^sed  of  in 
accordance  with  that  ruling. 


FHILF8  V.  OUT  DBILLINO  GO. 
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HIBERNIA  BANK  &  TRUST  00.  r.  LOUI- 
SIANA AVa  REAI/FT  OO., 
Limftod.  et  aL 

(Ssprane  Gonrt  of  LooidaiUL   Hay  27.  191& 
BobMTliif  DenM  Jntw  29,  1918.) 

1.  FBAnOUUNT  GORVETAHOBB  ^288(1)— AC- 
TION 3T  CUDIT<»— PlUDXHO  GaC8B  XH  AI^ 

"ncBnAnvi. 
A  creditor  who  bdlevM  that  hb  debtor  has 
disposed  of  Us  pn^iertr  irith  fraudulent  Intent, 
but  is  without  means  of  knowing  whether  the 
debtor  has  done  so  for  a  real  conuderatitm  with 
a  purchaser's  commissions  or  has  merely  eze- 
cated  a  paper  title  as  a  sham,  mar  attan  such 
transaction  in  a  single  action  by  idtadiaf  bis 
cause  in  the  altematiTe. 

2.  Fbauduucnt  Convetaitcks  *=>206— Oid- 
itos'b  Cauu  or  Action— SiATtm. 

Under  CoAt,  arta  19T1,  1967,  1998,  a 
debtor's  alleged  frauds  committed  prior  to  the 
indebtedness  upon  wbidi  the  creditor  declares 
gave  the  creditor  no  right  of  action. 

3.  Fbaudulbnt  Convetancvs  ^=>248— Cbed- 
rroB's  Action— LiuiTATiONa, 

Under  Civ.  Code,  arts.  1971,  1967,  1996,  a 
creditw'a  suit  based  on  bis  debtor's  frauds  not 
begin  until  more  than  a  year  after  such  alleged 
frauds  is  prescribed. 

4.  Frauduokt  Convetanckb  «=aB226— "Snc- 

UZ.ATBD  CONIBACT"— EmCT. 

A  "simulated  contract"  is  one  which,  though 
clothed  in  concrete  form,  has  no  existence  in 
fact,  and  it  may  at  any  time  and  at  the  demand 
of  any  person  In  interest  be  declared  a  sham 
and  may  be  ignored  by  creditors  ot  the  apparait 
TWdor. 

5.  Pleading  <s»21— Cuditok'b  Actioit— Ax- 
tbknative  Beliet. 

Where  a  creditor  charRes  that  a  debtor  en- 
tered into  fraudulent  real  or  fraudulent  sham 
contractL  it  knows  not  which,  and  praya  that 
they  be  dedared  v<Ad,  the  creditor  is  not  debar- 
red, on  the  ground  of  inconsistency  from  de- 
mandinr  that  the  contracta.  If  sham,  be  decreed 
void. 

6.  Pleading  ^369(1)— Ihoohsisxbht  Alle- 
gations—Bbicedt. 

Kven  if  a  creditor's  allegations  in  an  action 
against  an  nlleiced  fraudulent  debtor  are  incon- 
sistent, Uie  defendant's  recourse  is  by  compel- 
Ung'i^aintiff  to  elect  and  to  dismiss  his  whole 
demand  only  In  case  of  failure  to  elect 

Appeal  from  CivU  IMatrict  CJourt,  Parish 
of  Orleans;  Oeorge  H.  Th6ard,  Judge. 

Action  by  the  Hlbernia  Bank  A  Trust  Com- 
pany against  tHe  Louisiana  Avenue  Realty 
C(Hnpany,  Limited,  and  others  to  have  cer- 
tain sales,  asslgoinents,  and  transfers  de- 
creed void  because  made  In  fraud  of  credi- 
tors, or,  in  the  alternative,  as  being  fraud- 
ulent, simulated,  and  of  no  effect  Esces>- 
tlons  of  DO  right  of  actlwi  and  of  prescription 
maintained,  and  suit  dismissed,  and  plaintiff 
appeals.  Judgment  reversed,  and  cause  re- 
manded for  further  proceedings. 

McCloskey  A  Benedict  and  Carroll  &  Car- 
roll, all  of  New  Orleans,  for  appellant  Fos- 
ter, MlUlng,  Soal  &  MllUng  and  Hall,  Monroe 
ft  Lemann,  all  of  Hvw  Orleans,  tor  appellcea 

LECHE,  J.  Plaintiff  alleges,  in  substance, 


tlutt  it  owns  a  Jadcment.  whldi  It  obtained 
acainat  J.  U.  Dresser  in  tbe  sum  of  960,000. 
with  7  per  cent.  Interest  thereon  from  Sep- 
tember 17,  1911 ;  tbat,  while  It  beUerres  the 
said  Dreaser  to  be  sfdvent,  he  baa  fraodnlent^ 
ly  and  in  bad  faith,  fbr  the  puipose  of  de- 
feating tbe  just  dalnis  of  his  creditors,  and 
particularly  of  pUOntifr,  diverted  all  of  bis 
assets  of  every  nature  and  kind  into  various 
alleged  companies,  and  more  particularly  the 
Loolslana  Avenue  BeeUy  Company,  of  New 
Orleans;  that  the  Louisiana  Avenue  Realty 
OomiMDy  la,  to  tba  knowledge  of  aU  Its  oi^ 
ganlxers,  stockholders,  officers,  and  directors, 
a  false  and  fraudulent  corporation,  and,  if 
not  false  and  ftaudulent,  simulated  and 
fictltlons,  oon4>oeed  of  no  one  by  the  said 
J.  H.  Dreaser  and  his  immediate  family; 
that  it  never  lias  bad  any  actual  i>aid-ln  cap- 
ital stock,  and  whilst  the  great  majority  of 
Its  nominal  stock  Is  held  by  oth^  merabers 
of  the  family  of  J.  M.  Dresser,  and  but  little 
by  himself,  the  said  J.  M.  Dresser  directs 
the  policy  and  controls  the  action  of  said 
corporation  absolutely ;  that  the  said  Ijooisl- 
ana  Avenue  Realty  Company  was  pretended 
to  have  been  organized  on  the  4th  of  October, 
1910,  with  an  alleged  capital  oC  $200,000; 
that  of  same  Mabel  A.  Dresser,  Maud  S. 
Dresser,  Julia  H,  O'Brien,  and  John  IC  Dres- 
ser cacii  subscribed  for  cme  share  of  tbe  par 
value  of  $100,  and  that  one  Edward  L.  Sza- 
bary  subscribed  for  1,990  shares;  tbat  the 
alleged  assets  of  the  said  Louisiana  Avenue 
Bealty  Company  consists  of  about  43  acres 
of  land  in  the  city  of  New  Orleans,  of  laitn 
value,  which  are  the  property  of  Jobn  M. 
Dresser;  that  on  March  19,  1909,  be  made 
a  tictitlons  sale  thereof  to  himself  tbrotigh 
the  interposition  of  the  J.  M.  Dresser  Com- 
pany, Limited ;  that  the  said  J.  M.  Dresser 
Company,  Limited,  on  November  30,  1910, 
made  a  fictitious  sale  thereof  to  Edward  L. 
Szabary  for  a  purported  con^deratlon  of 
2,000  sliarea  of  the  capital  stock  of  the  Looisl- 
ana  Avenue  Real^  Company  and  assump- 
tions, and  on  tbe  same  day  said  Ssabary  pre- 
tended to  resell  to  the  said  Louisiana  Realty 
Company  tbe  same  property  for  the  said  2.000 
shares  of  stock  on  terms ;  that  said  subscrip- 
tioDs,  purchases,  and  sales  by  said  Szabary, 
J.  M.  Dresser  Company,  Limited,  the  Louisi- 
ana  Avenue  Realty  Company  were  as  parties 
interposiog,  unreal,  fictitious,  and  a  sham, 
as  her^nafter  averred.  And  petitioner 
avers: 

"Mr.  Szabary  was  a  legal  stenographs-  in 
the  city  of  New  Orleans  who  simply  tent  his 
name  to  said  Dresser  and  his  associates,  wbea 
he  and  they  knew  tbat  he,  said  Snbarr,  was 
without  the  means  to  so  subscribe  or  sell  and 
never  intended  to  do  so.  Tbat  the  said  alleged 
fitoclc  of  tbe  Louisiana  Avenue  Realty  Cmnpany 
is  now,  or  lately  was,  owned  by  Mrs.  O.  A. 
Dresser,  the  wife  of  said  John  M.  Dreasn:,  to 
an  amount  of  $119,800.  by  Miss  Mabel  A. 
Dre5t>er,  a  daughter  of  John  M.  Dreaser,  for 
$40,000,  by  Miss  Maud  S.  Dresser,  also  a  dan^b- 
ter  of  said  John  M.  I^resser,  for  MOlOOO,  and  by 
said  John  M.  Dressy  for  $200.  That  said  htM- 
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ings  are  fictitious  and  a  sham,  and  the  said 
real  property,  the  alleged  legal  fatle  to  wblch  la 
held  as  the  Louiaiana  Athiuo  Realty  Company, 
is.  notwithstanding  all  the  acts  and  doinga 
aforesaid,  still  the  property  of  John  M.  Dresser. 
That  the  said  real  property  Is  described  as  fol- 
Iowb:  *  •  •  That  the  said  Loolsiana  ATenoe 
Bealty  Company  is  therefore  nothing  but  a 
abam,  'without  legal  corporate  existence  under 
the  laws  of  this  state,  and  was  intended  as-  a 
mask  and  cloek  to  defeat  the  creditors  of  the 
said  J.  K.  I>reeser,  and  particularly  your  peti- 
tioner, all  to  the  knowledge  of  all  the  organizers 
and  stockholders  of  the  said  Louisiana  Avenue 
Bealty  Oompany  and  persisted  in  by  them  for 
said  fll^al  purpose. 

"(8)  Now,  your  petitioner  avers  that  hereto- 
fore, to  wit,  in  the  proceedings  No.  100187  of 
the  docket  of  this  honorable  court,  dividon  G 
hereof,  ft  sued  the  said  J.  M.  Dresser  G6mpany, 
limited,  a  copy  of  which  petition  la  here  refer- 
red to  and  made  part  hereof,  and  the  allegations 
in  which  it  hereby  reiterates :  and  In  connection 
with  said  proceeding  10018T  your  petitioner 
avers  that  varions  eontracta  alieaatims  assign* 
meatfl  have  been  made  inr  the  aaid  J.  BI.  DreaBer 
to  the  said  Avenue  Bealty  Company,  or  by  the 
said  J.  3f.  Dresser  Company,  Limited,  to  the 
said  Louisiana  Avenue  Rliral^  Company,  or  by 
Miss  Mabel  A.  Dresser,  Miss  Maud  S.  Dresser, 
Mrs.  O.  A.  Dreeser,  wife  of  J.  M.  Dresser,  Ju- 
lia H.  O'Brien,  or  Sdward  L.  Szabary  to  the 
said  Louisiana  Avenue  Realty  Company,  and  all 
of  which  alleged  assignments,  alienations,  and 
contracts  by  the  said  parties  are  false,  fraudu- 
lent, and  void,  founded  uitonjio  consideration, 
and  resorted  to  by  the  said  John  M.  Dresaer, 
Mabel  A.  Dresser,  Maud  S.  Dresser,  Mrs.  O.  A, 
Dresser,  the  Louisiana  Avenue  Realty  Company, 
and  the  said  J.  M.  Dresser  Company,  lamtted, 
all  in  colluaion,  to  defeat  the  rights  of  the  cred- 
itors of  said  J.  M.  Dresser,  and  particularly 
this  petitioner,  his  judgment  creditor,  and  in 
the  alternative,  if  not  fraudulent,  that  the  same 
are  simulated,  null,  and  void  and  of  no  legal 
force  and  effect  against  your  petitioner."  "That 
all  the  aaid  assets  of  every  nature  and  kind  of 
the  said  Louisiana  Avenue  Realty  Company  are 
in  law  and  in  fact  the  property  of  the  said  Jabn 
M.  Dresaer,  and  are  amenable  to  seizure  and 
sale,  under  execution  of  the  judgment  so  obtained 
by  your  petition^'  against  the  said  John  M. 
Dresser,  and  should  be  so  decreed." 

Plaintiff  then  prays  for  service  of  dtatioD 
nnd  for  a  judgment  decreeing  the  Louisiana 
Avenue  Realty  Company  a  fraudulwt  cor- 
porattoD,  or,  If  not  fraudulent,  shnulated  and 
void,  and  Rolely  a  mask  or  cloak  resorted  to 
by  the  sold  John  M.  Dresser  and  the  mem- 
bers of  his  family  to  enable  the  said  John 
H.  Dresser  to  defeat  the  rights  of  his  cred- 
itors, and  particularly  your  petitioner;  that 
the  acts  of  sale  of  the  property  hereinbefore 
described,  to  wit,  John  M.  Dresser  to  J.  M. 
Dnsaer  Comjpaoy^  Limited,  ofl  March  19, 
1909,  J.  M.  Dresser  Company,  Limited,  to  E. 
Ii.  Szabary  of  Novwnber  80,  1910,  and  B.  L. 
Szabary  to  Louisiana  Avenue  Realty  Com- 
pany, limited,  of  November  SO,  1910,  be  de- 
creed  fraudulent  and  void,  or,  If  not  fraudu- 
lent, simnlated  null  and  void,  and  that  said 
property  be  decreed  to  be  the  property  of 
J.  M.  Dresser,  and  subject  to  seteure  and 
sale  In  execution  of  the  judgment  of  your 
prtltloner;  that  any  and  all  other  trans- 
fers of  any  property,  rights,  or  credits  of  the 
said  J.  M.  Dresser  to  the  said  Louisiana 
Avenue  Realty  Company,  Limited,  of  Miss 
Mab^  A.  DreBser,  of  Hiss  Maud  S.  DresBer, 


and  Mrs.  O.  A.  Dresser  to  the  said  Louisiana 
Realty  Company,  Limited  may  be  annulled 
and  set  aside,  and  said  pro[>erty  rights  ad* 
jud|;ed  amenable  to  a  writ  of  execution  un- 
der petltl(Kier*s  Judgment 

To  this  petition  defendants  pleaded  exceih 
tions  of ,  misjoinder  of  parties,  mlsjolndra 
of  causes  of  action,  then  In  the  alternative 
a  motion  to  strike  out  as  vague.  Indefinite 
and  not  properly  averred,  all  the  allegations 
and  prayers  of  plaintUTs  petition,  in  rdatlon 
to  other  transactions  charged  to  be  fraudu- 
imt,  and,  if  not  fraudul«it,  simulated,  form- 
ing part  of  another  suit  In  the  civil  district 
court  and  attempted  to  be  Ingrafted  In  the 
present  snit  merely  by  reference  to  said 
.other  suit  Defendant  then  pleaded  the  ex- 
ceptloDB  of  no  right  or  cause  of  action,  pre- 
scription, and  also  esto[^. 

All  of  the  foregoing  exceptions  were  over- 
ruled and  the  plea  of  estoppel  referred  to  the 
merits. 

Defendants  then  answered,  and  before  fho 
case  bad  been  fully  tried  the  trial  judge 
reversed  his  fwmer  ruling  on  the  exceptions 
of  no  cause  of  action  and  no  right  of  action 
and  prescrlptlcm,  maintained  said  exceptions, 
and  the  present  appeal  was  taken  by  plain- 
tiff from  a  judgment  dismissing  its  suit. 

Opinion. 

Plaintiff's  petition,  down  to  and  Including 
the  seventh  paragraph  thereof,  assumes  that 
the  judgment  debtor,  John  M.  Dresser,  is 
solvent,  and  charges  that  the  transfers  of 
property  made  by  him  first  to  the  Dresser 
Company,  Limited,  then  by  that  company  to 
Szabary,  and  then  by  Szabary  to  the  Lou- 
isiana Avenue  Bealty  Company,  are  mere 
shams  and  fraudulent  simulations,  but  In  the 
eighth  paragraph  thereof,  which  Is  quoted  in 
full.  It  alleges.  In  the  alternative,  that  If 
said  transfers,  assignm^ts,  etc.,  are  not 
fraudulent,  thei  same  are  simulated,  null, 
and  void  and  of  no  legal  force  and  effect. 
The  prayer  of  the  petition,  which  more  prop- 
erly diaracterlzes  the  nature  of  the  action, 
also  asks  that  the  said  transfers,  assign- 
ments, ertc.,  be  decreed  fraudulent  and  void, 
or,  If  not  fraudulent,  simulated,  null,  and 
void.  It  thus  appears  that  the  actlwi,  In- 
terpreted by  the  plaintiff  Itself  tat  the  eighth 
paragraph  of  Its  petition,  and  In  the  prayer 
thereof,  Is  dual  In  character.  Its  purpose 
Is  to  have  the  sales  assignments  and  trans- 
fers decreed  void,  because:  First,  if  real, 
they  were  made  In  fraud  of  creditors ;  and, 
second.  In  the  alternative,  if  not  real,  they 
were  mere  fraudulent  simulations  and  of  no 
effect. 

[1  ]  The  Jurisprudence  of  this  state  Is  set- 
tled that  a  creditor  who  believes  that  his 
debtor  has  disposed  of  his  property  with 
fraudulent  intrat,  but  who  has  not  the 
means  to  find  out  with  definite  certainty 
whether  his  debtor  has  dme  so  for  a  real 
oonslderaticm  with  the  onmlvance  of  an  ae- 
commodattng  purchaser,  or  has  merely  exe- 
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cnted  a  paper  title  aa  a  diaio,  and  without 
any  consideration  wfaaterer,  may  atta<&  eadi 
a  transactioD  In  a  aingiB  actfau  by  pleading 

bis  cause  in  the  alternative. 

"In  the  claA  of  cases  now  onder  consideration, 
the  widest  latitude  should  be  given  them  [the 
creditors]  for  tbej  ara  necessarily,  to  a  great 
degree,  uninformed  as  to  the  precise  rdatioDs 
existing  between  their  debtor  and  his  coadju- 
tors in  wrongdoing.  Oftw  they  are  compelled 
to  strike  in  the  dark.  If  the  ^urdiaser's  title 
is  an  honest  one  it  Is  better  utr  him  that  the 
doable  test  be  applied,  in  one.  instead  of  two 
suits."  ChaiEe,  Jr.,  v.  Scheen,  34  La.  Ann.  687. 

ft,  I]  Cmsidering,  tbea,  the  ezceptloas  of 
no  rl^t  or  cause  of  actlim  and  preacripUcm 
as  far  as  they  apply  to  tbe  first  ground  of 
action  detdared  upon  by  plaintiff,  namelyt 
that  thB  transfers,  assignments,  etc,  made, 
by  Ite  d^rtor,  JiAa  M.  Dresser,  were  real,' 
and,  while  made  for  a  oonslderattoo,  are 
voidable  because  made  In  fraod  of  Ita  (idaln- 
Urs)  rights,  we  find  that  the  arUdea  of  tbe 
Civil  Ck>de  are  to  the  effect  that  audi  an 
action  may  only  be  maintained  against  an 
insolvoit  debtor;  that  the  anlt  must  be 
bronght  within,  one  year  ot  the  conunlsalMi 
of  the  fraud ;  that  the  fraud  mnst  have  In* 
Jnred  Uie  creditor;  and  that  the  creditor's 
claim  lujst  have  been  la  ezlstenoe  prior  to 
the  commission  ot  tbe  ftaud.  O.  a  arts.  1971, 
198T,  19B3;  Ongel  t.  CarsiHi,  188  La.  92, 
62  Sontb.  485.  But,  acoordlng  to  the  allega- 
tions In  Its  petition,  plaintUTs  dalm.  giving 
it  tbe  ben^l)  of  the  moat  ft.vorable  presump- 
tion, only  came  Into  existence  on  September 
17,  1011,  and  the  sales  attacked  are  of  date 
March  19,  1009,  and  November  30,  1910; 
and,  according  to  the  evidence  In  the  record. 
Its  Judgment  against  Dresser  was  obtained 
February  23.  1012.  and  this  suit  was  only 
filed  May  26, 1013.  It  therefore  follows  that, 
taking  as  true  plaintiff's  allegations  that  de- 
fendant was  not  Insolvent,  and  that  the  al- 
leged trauda  were  committed  long  prior  to 
the  creatlMi  of  tbe  indebtedness  upon  whldi 
it  declares,  and  more  than  a  year  before  the 
Institution  of  the  present  suit,  tbe  eicep- 
tions  of  no  cause  of  action  and  prescription 
were  to  that  extent  properly  maintained. 

[4-6]  If  we  now  consider  the  exceptions  In 
so  far  as  they  affect  plaintiff's  sec<mdly  de- 
clared ground  of  action,  namely,  that  tbe 
so-called  sales  and  transfers  are  mere  shams 
and  simulations,  it  is  evident  that  said  ex- 
ceptions are  not  sustainable  under  our  law. 
A  simulated  contract  Is  one  which,  though 
clothed  In  concrete  form,  has  no  existence 
m  fact  and  Is  only  a  myth.  It  may  at  any 
time  and  at  the  demand  of  any  party  In 
Interest  be  declared  a  sham,  and  it  may  even 
be  ignored  by  creditors  of  the  apparent  ven- 
dor. Defendants  do  not  controvert  that  prop- 
osition, but  they  say  that  plaintiff,  having 
first  alleged  a  real  contract,  which  it  charges 
to  be  voidable  for  fraud,  cannot  in  the  next 
breath,  although  in  the  alternative,  charge 
that  said  contract  Is  not  real;  In  other 
words,  that  It  Is  Inconsistent  to  say  that  a 
contract  Is  real,  and  in  tbe  alternative  to 


say  that  it  is  not  reaL  No  anttMnrity  or 
preoedoit  is  dted  in  8iq>p(Ht  <tf  d^jendants* 
contention,  and  plaintiff  refws  na  to  tbe  case 
at  Dllsdl  jilnglneertiv  Oo.  t.  Ldimonn,  120 
La.  279,  46  South.  1S&  In  that  case  It  was 
held  that  a  petition' whldi  states  the  facts 
and  draws  therefrom  alternate  legal  condu- 
slons  is  not  open  to  tiie  objection  of  Incon- 
sisteney*  Oonvenely  li^  tb^  present  ease 
facts  wbidi  in  tiidr  very  natore  ara  nn- 
known  to  tile  plaintiff  are  alleged  in  the 
altemative^  but  the  same  legal  conduslfm 
Is  drawn  ftom  tiiem.  As  stated  In  tike  case 
oC  Chaffe,  Jr.,  t.  Sdieen,  herelnbefbre  quot- 
ed, the  reason  tor  permitting  tbese  alterna- 
tive pleas  Ilea  In  the  tact  that  plaintiff  is 
of  necessity  In  tbe  dark  as  to  the  truth. 
Wrongdoers,  if  tiuy  be  sndi,  are  always  care- 
fill  to  omceal  the  evidence  of  their  real  in- 
tentions. 

Viewing  the  qnestioa  as  one  of  practice^ 
neither  regulated  by  law  nor  settled  by  Ju- 
dicial precedents,  and  in  the  ^dslim  of 
irtiidt  we  should  be  raitirdy  guided  by  equi- 
table oondderatlcKis,  we  see  no  good  reason 
to  hold  that  plaintiff's  alternative  ground  of 
action  is  Inctmslstent  with  tliat  alleged  im- 
marlly.  Dven  if  it  were  inoonsistent,  and 
80  admitting  for  the  sake  of  argumrat.  de- 
fendants recourse  would  be  to  compel  plain- 
tiff to  dect,  and  to  dismiss  his  whole  demand 
only  in  case  uf  failure  to  elect.  Foxworth. 
Elx'r,  V.  Burckbalter.  3  La.  Ann.  365.  It  Is 
true  that  it  would  be  more  logical  to  charge 
tbe  greater  or  mmre  i^aring  wnmg  first,  and 
th«i  In  tbe  altenative  to  charge  the  better 
concealed  or  lesser  one^  but,  on  the  other 
hand,  if  the  order  Is  reversed,  we  can  con- 
ceive of  no  Injury  thereby  resulting  to  de- 
fendant It  must  be  borne  in  mind  that 
plaintiff  is  groping  In  the  dark;  It  has  no 
means  of  knowing  the  truth;  while,  on  the 
other  hand,  defendants  know  the  real  facts, 
and  cannot  be  misled  by  plaintlfFs  allega- 
tions. To  sum  up  the  situaU<m,  plaintiff 
substantially  charges  that  defendants  either 
(altered  Into  fraudulent  rdal  contracts  or 
fraudulent  sham  contract^  it  knows  not 
which,  and  it  prays  that  in  either  event  said 
contracts  be  declared  void;  and  we  bold 
that,  although  It  aflinnatively  appears  that 
plaintiff  has  do  right  or  cause  of  action  to 
avoid  Budi  contracts,  If  real,  it  is  not  there- 
by, on  the  ground  of  Inconsiatwcy,  debarred 
from  demanding  that  said  contracts,  If  only 
shams  and  slmulatiwis,  be  recognised  as  vdd 
and  of  no  effect 

For  these  reasons,  the  Judgment  appealed 
from  Is  avoided  and  reversed,  and  It  is  now 
ordered  that  this  case  be  remanded  to  tbe 
civil  district  court,  parish  of  Orleans,  there 
to  be  proceeded  with  according  to  law  and 
the  views  herein  expressed,  costs  of  appeal 
to  be  paid  by  defendants  and  appellees,  ac- 
tim  on  other  coats  to  await  final  determlna- 
tlon  of  the  salt 

O'MIEU^  J.,  concurs  in  the  deoee. 
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No.  21800. 


INTER8TATB  TBTTST  A  BANKINO  00.  T. 
LOUISIANA  ATB.  BBAI/TZ 
CO..  Umited. 

{Supreme  Gonrt  of  Louisiana.    Maj  27,  191S. 
Bchearing  Denied  June  29,  1018.) 

Appeal  from  Civil  District  Court,  Pariah  <d 
Orleans ;  George  H.  l%6arcl.  Judge. 

Action  b7  tbe  Interstate  Trust  ft  Banking 
Companj  againBt  the  Louisiana  Avenue  Bealtr 
ConipanTt  Limited.  Jndgment  for  defendant, 
and  pluntiif  appeals.  Beversed,  and  cause  re- 
manded for  fortQer  proceedings. 

Carroll  ft  Carroll  and  McCIoskey  &  Benedict, 
an  of  Mew  Orleans,  for  appellant  Foster,  Mtll- 
ins,  Saal  ft  Milling.  <rf  Franklin,  and  Hall,  Mon- 
roe ft  Lemann,  ai  Ntw  Orleana,  for  appdle& 

LECEE,  J.  ThiK  (>a8e  was  coDSoUdated  for 
argument  with  that  of  Hibemia  Bank  ft  Trust 
Co.  T.  Bam«  Defendants  (No.  21278)  79  South. 
B54,  this  day  decided.  Plaintiff's  aUccations, 
'save  as  to  the  date  of  its  debt,  the  amount  and 
date  of  its  judfnnent.  are  similar  to  the  allega- 
timtt  of  the  petition  in  the  Hibemia  Bank  Oase 

Cmriderlng  that  the  {worialona  ot  the  Code 
upon  whidi  we  rested  our  oidnfca  in  the  other 
case  are,  notwithatending  these  differences, 
equally  applicable  to  the  issues  presented  in 
tbis  case,  and  for  the  reasons  stated  in  our  opin- 
ion in  the  said  Hibemia  Case,  No.  21276. 

It  is  ordered  that  the  judgment  herein  appeal- 
«d  from  be  avoided  and  reversed,  and  that  this 
cause  be  remanded  to  the  civil  district  court  for 
the  parish  of  Orleans,  there  to  be  proceeded  with 
in  accordance  with  the  riem  expressed  in  our 
opinion  this  day  rendered  in  the  case  of  Hiber- 
nia  Bank  &  Trust  Co.  v.  The  Louisiana  Avenue 
Realty  Co.,  Limited,  defendants  to  pay  costs  of 
appeal,  action  on  other  costs  to  await  final  de- 
termination ot  thta  salt. 

MONROS,  C.  J.,  takes  no  part 


a43  La.) 

No.  22408. 

ELMKNDORF  et  al.  t.  OLABK. 

(Supreme  Court  of  Louisiana.  Nov.  20,  1017. 
On  Rehearing,  June  29,  191&) 

(SyJlahu  bv  the  Court.) 

1.  MuiTxciFAZi  Corporations  ^3705(11)— Vi- 
olation OT  Ohdinance — Pkoximate  Catjbb. 
Where  the  owner  of  an  automobile  places 
in  diarge  of  it  a  chauffeur  who  does  not  [tomess 
the  age  qualifications  required  by  a  dty  ordi- 
nance, and  the  ch&tiffeur  fails  to  keep  a  proper 
lookout  for  the  safety  of  children  whom  he  sees 
playing  upon  a  sidewalk  bordering  upon  the 
street,  and  upon  the  side  of  the  street  upon 
which  be  is  about  to  drive  the  machine,  and  neg- 
ligently and  in  violation  of  the  ordinance  at- 
tempts to  pass  the  children  without  sounding  bis 
hom  snd  at  a  proliibited  rate  ol  speed,  with  the 
result  that  one  of  the  children,  gettin_g  suddenly 
in  the  street,  in  the  course  u  their  play,  & 
knocked  down  by  the  machine  and  fatally  In- 
jured, each  owner  will  be  held  liable  in  damages 
to  the  parents,  for  the  injury  to  and  death  of 
the  child.  There  is,  in  aacb  case,  a  direct  re- 
lation ot  cause  and  effect  between  the  vlidatlona 
nf  the  prohibitory  ordinance  and  the  Injury  In- 
flicted. 

Ledie,  J.,  dissenting. 


On  Rehearing 
fAdiiUonal  BvOabut  by  B^tarial  Btag,) 

2.  MulVXaZPAI,  OOBPOBAXtONa  4BEB70e(!9— IN- 

jtjbt  fhom  autouobils  —  contbibutobt 

Nequoence— Evidence. 
In  an  actiim  for  damages  by  the  parents  of 
a  boy,  killed  by  defendant's  automobile  while  his 
diauffeur  was  attempting  to  pass  at  a  pnAiblted 
speed,  Md,  on  the  evidrace,  that  the  accident 
was  attributable  to  the  boy  s  negligence. 
8.  municifal  oobpokattonb  4s9706(10)— iii- 

jurt  fboii   autougbila—  contsibutobt 

Nbouqengb. 
NegUgeDce,  recolting  from  the  violation  of 
an  ordinance  fixing  the  age  of  a  chaliffeur,  af- 
fords a  cause  of  action  only  In  the  absence  of 
contributory  netUgcnce  on  toe  part  <d  one  atroek 
and  killed  by  the  antomobUe. 

4.  MUNIOZFAI.  COBPORATXONS  ^9700(1(9— IH- 
JUBT    ntOM    AUTOHOBILB  —  CONTBIBUTOBT 

NEGLiaBNCB— Last  Clear  Chance. 
Negligence,  resulting  from  the  violation  of 
an  ordmance  fixing  the  age  of  chauffeur,  affords 
a  cause  of  actlou  only  if,  after  the  contributory 
negligence  of  the  (me  struck  bad  ceased,  tbSre 
waa  a  last  dear  diance     avt^ding  the  accident 

Monroe,  0.  J.,  and  Cmell,  J.,  dissenting. 

Ai4>eal  from  Sixth  Jadtdal  District  Court, 
Parish  of  Ouachita ;  B^  C.  Dawklns,  Judge. 

ActlMi  by  Qeorge  H.  Elm^dorf  and  anoth- 
er against  O.  O.  dark.  Judgment  for  de- 
fendant, and  itolntiffa  appeaL  Judgment 
affirmed. 

R.  F.  Llebler,  of  Alexandria,  and  George 
Wear,  Jr.,  of  Joia,  for  apptilants.  Stubt», 
TheoB,  OrlslKun  ft  Tbompson,  of  Monroes  fw 
ajipeUee. 

Statement  of  the  Case. 

MONROE,  O.  J.  This  Is  an  actioo  In  dam- 
ages by  tbe  parents  of  a  boy,  who  lost  his 
life  t>y  reason  of  bis  being  struck  by  an  auto< 
mobile  operated  by  the  miner  son  of  the  de- 
fendant, and  the  matter  comes  to  this  court 
npon  an  appeal  by  plalatlfb  from  a  judgmmt 
rejecting  thdr  d^nand. 

The  facts,  as  we  find  them  disclosed  by  ttie 
evidence  in  the  record,  are  as  follows: 

The  accident  occurred  on  De  Slard  street, 
the  principal  business  thoroughfare  of  the 
dty  of  Monroe,  in  the  evening  of  ChrlstmHS 
day,  1915,  at  about  6:80  or  6  o'dock,  and  it  is 
admitted  that  the  sun  set  at  1  minute  past  5 
on  that  day.  The  store  windows  were  lighted 
at  the  time  of  the  acddent,  and  probaUy  th» 
street  lamps,  and  It  is  contended  on  behalf 
of  defendant  that  the  lights  upon  his  aut(^ 
mobile  <whlch  was  a  Hudson  4,  and,  for  coa- 
venlenc%  will  be  called  a  car)  had  been  turn- 
ed on,  but  the  evldMice  is  radically  conflict- 
ing on  that  point  &nd  we  shall  pass  It  with- 
out decision.  Defendant  lived  In  West  ilaoi- 
roe,  which  lies  upon  the  west  side  of  the 
Ouacblta  river,  opposite  ttie  dty,  aud  is  otm- 
nected  with  M<Hiroe  by  a  bridge  which  epans 
the  river  at  the  «id  of  De  Slard  street  He 
had  been  out  for  several  hours  with  his  ear 
upon  the  east  side  ct  the  dty,  and  at  the 
time  of  the  accident  was  returning  home^ 
going  westward,  on  the  nmth  side  of  De 
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Slard  street,  wUdi  U  separated  by  a  street 
car  tndk,  from  the  south  side,  and  was  tlie 
proper  side  tor  hSm  to  vm,  g<siag  In  tbat  di- 
rection. The  acting  dturaflisnr  of  the  car  was 
bis  S(»»  •vrbo  had  attained  the  age  of  17  years 
some  S  or  4  monOis  before^  and  was  o[>erat- 
Ing  tibe  car  tnm  the  dlaufEeur's  posltioa, 
wUclh,  on  that  particular  car.  was  npcm  the 
right  end  of  tbe  front  seat,  the  left  aid  hav- 
ing been  occni^  by  d^endant'a  brother-in- 
law,  Mr.  Maroney,  and  the  badk  seat  tqr  de> 
faidant  and  tiiree  of  his  friends,  to  wit,  Mr. 
McLeod  to  the  right,  Mr.  Whitfield  In  the 
middle,  and  defendant  to  the  left,  with  Mr. 
Henry  seated  npoa  his  knees.  As  tiw  car 
approached  the  some  of  the  aoddent,  the 
hom  was  sounded  at  a  point  about  IfSO  feet 
distant,  and  was  not  sounded  afterwards,  and 
Whitfield  and  Henry  testify  that,  from  tbat 
dl|fmDCe,  they  saw  a  '*bundi"  of  boys  on  the 
tuorVb.  ddemlk;  Whitfidd  being  imable  to 
say  whethw  tliey  were  playing,  or  merely 
standing,  and  Henry  saying: 

"I  was  not  locAhv  rll^t  up  the  street.  I  was 
looking  sort  oi  up  the  sidewalk  at  those  boys. 
1  had  my  eyes  on  the  boyi.  They  were  playing 
—hunting  each  other.  I  was  looking  at  the  boys, 
tbinking  about  how  my  boys  osed  to  be  Christ- 
mas tune—playing  on  the  sidewalk." 

McLeod  saw  ttiem  from  a  distance  of  20 
steps,  and  says  that  they  were  "tagging"  at 
each  other.  Defendant,  being  on  the  left  aid 
of  the  back  seat,  with  Henry  on  his  knees, 
did  not  see  the  t>oys.  "Jlmmle''  Oark  (the 
acting  chanlfeur)  saw  them  from  some  dis- 
tance, not  stated,  "walking  down  the  street," 
and  he  says  "they  started  playing,"  and 
that  he  "didn't  see  them,  Attee  that,"  nntU 
just  a  moment  t>efore  the  accident,  when  he 
saw  the  Elmendort  boy  leare  the  sidewalk, 
but  with  hie  face  turned  in  that  direction, 
and  come  towards  the  car,  by  which  he  was 
knocked  down  and  so  Injured  that  he  died. 
UarcHiey  "didn't  see  any  chUdr^,  or  any  one 
on  the  sidewalk,  until  this  llt^  Elmendorf 
boy  left  the  curb." 

The  car,  we  are  aatlsfled,  was  moving  at  a 
rate  ^ceedlng  8  miles,  and  probably  as  high 
as  10  miles  an  hour,  and  upon  a  line  not  less 
than  6,  and  probably  8  feet  from  the  curb. 
The  boy  was  stru<^  by  the  metal  piece  which 
serves  aa  a  bumper,  upcm  the  thigh  of  the 
right  leg,  breaking  the  f«nur,  knocking  him 
down,  and  thereby  fractoring  his  skull.  The 
car,  some  12  or  14  feet  In  length,  passed  over 
liim,  and  when  It  was  stepped  he  was  found 
with  his  feet  under  the  rear  axletree  and 
his  body  extending  back,  to  the  eastward. 
He  was  10^  years  of  age,  and  had  been  sent 
by  his  motber  to  the  baker's  to  get  bread  for 
supper,  and.  the  iMtker  not  b^ng  ready  with 
his  bread,  he  met  several  other  boys  of  about 
the  same  age,  one  or  two  of  whom  were  on 
the  same  errand,  and  they  eeecn  to  have  en- 
gaged In  what  might  be  called  sky-larking 
with  eadi  other,  playing  "tag,"  as  one  of  the 
Incidents  of  which  amusement  little  Elmen- 
dorf playfully  kicked  another  of  tlie  boys, 
and,  naturally  eqiectinc  a  return  in  Und,  or 


of  Mme  kind,  badked  or  sidled  away,  off  ttie 
sldeiralk  and  Into  the  street ;  our  conclusion, 
from  the  testimony  and  tnm  the  fact  ttiat 
the  bumper,  or  guard,  ctf  the  car  struck  Urn 
on  the  right  leg,  being  that  his  movement  was 
ratlier  a-  alddmig  one.  In  a  southeasta-ly  di- 
rection, and  that  he  kept  hU  face  turaea 
towards  the  boy  from  whom  he  was  retreat- 
ing, bat  who  was  prevented  from  following 
by  the  desire  to  comply  with  a  request  from 
another  member  of  the  party  to  show  him  a 
pair  of  new  boots  ttiat  he  had  probably  re> 
oelved  aa  a  Christmas  gift;  and  whldi  were 
amnewhat  obscured  by  an  overcoat  It  was 
perhaps  on  tbat  account  tliat  the  movement 
was  not  a  very  rapid  oae,  and  it  is  not  sur- 
prising, under  the  circumstances,  that  thne 
should  be  some  variance  in  the  testimony  as 
to  whether  it  was  backward,  forward,  or 
sideways.  One  or  two  of  the  boys  say  that 
the  little  chap  backed  slowly ;  another,  that 
he  ran.  Xoung  Clark,  the  acting  diauffeur, 
says: 

"He  was  coming  towards  me  with  his  hnd 
down,  looking  back,  and  be  struck  the  street, 
aboat  running.  *  *  *  He  was  going  at  i 
moderate  gait." 

It  will  be  understood  that  the  boy  and  the 
car  were  approaching  the  same  point,  the  one 
moving  in  a  southeasterly,  and  the  other  in 
a  westerly,  direction,  and  that,  as  we  think, 
when  the  boy  suddenly  found  ttiat  tlie  car 
was  bearing  down  on  him,  he  made  an 
attempt  to  escape  It  by  a  turn  to  his  left,  thus 
presenting  his  right  side,  upon  whl(^  he  re- 
ceived the  Impact  of  the  car.  After  that  he 
was  taken  to  a  sanitarium,  where  he  lingered, 
with  intervals  of  consciousness  and  suftering, 
until  the  following  evening,  when  he  died. 

The  dty  ordinance  in  force  at  that  time 
pnAtbited  the  operation  of  motorcars,  in 
Monroe,  without  licenses,  and  prohibited  the 
owners  of  such  oars  from  permitting  any 
we  under  18  years  of  age,  or  not  licensed 
as  a  driver  or  chauCteur,  to  use  or  operate 
them,  and  also  made  it  unlawful  for  any  one 
to  operate  such  a  car  in  that  part  of  the  city 
at  a  higher  rate  of  speed  than  8  miles  an 
hour.  It  Is  admitted  that  young  Clark  was 
under  18  years  of  age,  and  that  he  had  been 
(grating  the  car  In  question,  with  defend- 
ant's C(msent,  for  some  2H  years,  and  several 
witnesses  testified  that  Uiey  conald«ed  bira 
a  careful  op^ator. 

Opinion. 

It  may  be  conceded  that  the  mere  riolatlon 
of  a  (dty  ordinance  by  one  dtisen  does  not 
Afford  another  a  ground  of  action  In  damages, 
nnless  some  direct  relation  of  cause  and 
etfect  between  the  violation  and  the  damagve 
can  be  traced  with  reaaonaUe  certainty; 
and,  if  it  were  shown  ttiat  ~the  Injury  here 
complained  of  would  have  been  sustained, 
even  though  defendant's  car  had  been  operat- 
ed by  a  lawful  <diauffeur,  at  a  lawful  rate 
of  speed,  and  that  the  chautTeur  bad  been 
guilty  of  no  negligoic^  defendant  would  be 
entitled  to  Jodgment  In  his  fliTor,  notwidi- 
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standing  that.  In  fact,  the  car  waa  (grated 
by  an  unlawful  diautFeur,  at  an  unlawful  rate 
of  speed.  But  no  such  showing  has  been 
made.  To  the  contrary,  we  find  warrant  In 
this  record,  as  well  as  In  common  reason, 
for  the  conclu^on  that.  If  an  older,  more 
cautloua  and  experienced,  chauffeur  had  been 
driving  the  car,  and  had  seen,  approaching 
Mm,  on  a  rfdewalk  raised  but  a  few  Inches 
above  the  street,  a  "bunch"  of  boys,  Inspired 
with  Christmas  hilarity,  he  would  not  hare 
taken  his  eyes  off  of  them  whrai  they  began 
to  play  '*tag,"  but  would  have  assumed  that 
thrfr  activities  might  lead  them  suddenly 
Into  the  street,  and  would  have  regulated  the 
speed  and  direction  of  tJie  car,  and  have 
sounded  his  horn,  with  referraice  to  that 
probability.  Moreover,  it  se«na  quite  certain 
that,  if  the  car  had  be«i  traveling  even  a 
shade  slower,  it  would  not  have  reached  the 
point  of  common  at  the  mom^t  that  the  boy 
reacOied  there^  and  that  there  would  have 
been  no  accident. 

Mr.  I.  B.  Petit,  a  witness  called  by  plain- 
tiffs, and  who  may  be  said  to  have  oualilled 
as  an  expert  In  file  driving  of  aatomobUes, 
testlfled  as  f<^ows,  on  cross-examination: 

**Q.  In  your  experience  in  drlvlnff  cars  on  the 
street!  of  Monroe,  is  it  not  the  most  dangM^ms 
practice  that  yoa  know  of  of  children  jutnpmg 
sadd^ly  from  the  sidewalk?  A.  Worse  than  it 
is  in  a  city  400  times  as  big  as  this.  Q.  Is  that 
not  the  most  dangerous  feature  in  drlvioK  in 
MonToe-4b«  most  dangennu  leatare  of  traffic? 
A.  Ye^  sir." 

His  r&«xaminatlon  in  chief  reeds  in  part: 

**Q.  I  understand  that  yon  say  that  Mtmroe 
is  *  *  *  severely  afflicted  with  peoi^e  who 
make  a  practice  of  darting  off  the  sidewalks  in 
frcBit  of  automobiles.  If  that  be  true,  would  not 
that  fact— with  a  bundi  of  children,  from  4  to 
14  years  ot  age,  playing  on  the  sidewalk— from 
your  experience,  would  not  that  cause  the  ordi- 
nary driver  to  be  unusually  watchful?  A.  The 
trouble  with  the  drivers—  If  a  man  were  al- 
ways driving— OTdinary  drivers— I  don't  think 
it  would  make  any  dis»eoce.  I  do,  because  I 
am  driving  200  times  up  and  down  the  street, 
all  the  nme.  •  •  •  Q.  Is  it  well  known 
among  automobile  drivers  that  children  are  ^pt 
to  turn  out  on  the  street?  A.  I  don't  know 
about  all  persons.  I  know  it  Is.  It  is  well 
known  to  me,  because  I  have  been  driving— not 
only  ehUdren,  but  grown  people." 

He  further  testifies  that  a  car  driven  along 
the  street  should  carry  a  headlight  and  a 
horn,  and  that  the  horn  should  be  sounded  at 
reasonable  Intervals. 

We  have  it,  then,  drawn  out  by  def«idant's 
learned  counsel,  that  the  moat  dangerous 
feature  of  automobile  driving,  in  Monroe,  is 
the  practice  of  the  ctiildren  of  jumping  from 
the  sidewalks,  and,  otherwise  from  the  wit- 
ness, that  it  is  the  duty  of  a'  prudent  chauf- 
feur to  be  on  the  lookout  for  incidents  of  that 
kind ;  and  yet  the  chauffeur  in  this  case 
saw  tbe  children,  playing  on  the  sidewalk, 
conld  have  seen,  as  otbm  In  tbe  car  saw, 
that  they  were  playing  "tag,"  a  game  which 
requires  active  scampering  around  and  get- 
Oag  out  i»f  each  other's  reach,  and  then  saw 
'ftnem  DO  more  (tbot^  then  waa  nothtaig  to 


obstruct  his  view)  until  one  of  them  left  the 
sidewalk,  bathing,  or  sidling,  in  the  direc- 
tion of  the  car,  when  he  found  it  Impossible 
to  avoid  the  deplorable  tragedy  which  then 
resulted. 

It  Is  true  that  be  tsstlfles  that  he  had  re- 
duced his  speed  to  about  6  miles  an  hour, 
and  Mr.  Whitfield  gives  similar  testimony; 
but  Mr.  Maivm^  says  that  ttie  owed  was  8 
or  10,  and  Mr.  McLeod,  that  it  was  10  or  12, 
miles  an  hour,  and  the  bo^  that  it  was 
unusually  high;  on  the  other  band,  Uie  acting 
chauffeur  can  give  no  reason  why,  taking 
people  to  their  homes  at  that  hour  in  the 
evralng,  he  should  have  traveled  at  so  slow 
a  pace  as  5  miles  an  hour,  and  admits  that 
he  was  not  thinking  of  the  boys,  and  that, 
his  speedometer  being  out  of  order,  he  mere- 
ly guessed  at  the  figure  givm  by  him.  We  are 
therefore  of  opinion  that  tbe  guesses  of  -the 
others  are  llkedy  to  have  been  more  accurate 
particularly  Mr.  Maroney's,  since  he  Is  shown 
to  have  been  in  the  livery  business  for  a  long 
time,  and  Is  not  unlikely  to  hare  acquired 
profficl^cy  in  the  art  of  gnessiog  the  i^>eed  of 
vehicles.  If,  however,  it  could  be  conceded 
that  the  car  was  moving  at  tbe  rate  of  only 
6  miles  an  hour,  it  should  have  been  stopped, 
according  to  tlie  testlmMiy  ot  tbe  experts  In. 
that  Un^  ^ther  Instantly  or  within  a  foot  and 
a  half,  instead  of  which  It  ran  not  less  than 
14  feet  from  the  time  It  struck  the  boy,  whom 
the  acting  (^offenr  had  seen  wlten  be  left 
the  sidewalk  and  moved  In  the  direction  of 
the  car,  with  his  fiice  turned  In  the  other 
dlrectlmi. 

The  ordinance  prohibiting  the  operation  of 
cars  by  persons  under  18  years  of  age  is  pred- 
icated upon  the  theory  that  caution  and  ex- 
perience are  the  characteristics  of  age  rather 
than  of  youth,  and  upon  the  well-founded  t>e- 
llef  that  there  are  few  occupations  In  which 
these  characteristics  are  so  essential  to  the 
public  safety  as  the  driving  of  motorcars 
through  tbe  streets  of  dtiea  and  towns. 
Those  machines,  when  so  used,  are,  at  best, 
much  more  dangerous  to  the  children  and 
grown  peojAe  who  Jump  from  the  sidewalks 
than  the  children  and  grown  people  are  to 
than;  and  It  is  the  duty  of  the  courts  to 
make  ft  idaln  that,  tn  the  hands  of  incautious 
and  Inocperienced  chauffeurs,  tbey  are  a  om- 
stant  menace  to  human  llfe^  and  that  It  la  not 
th^  owners  or  operators  who  have  most 
reason  to  complain  of  the  danger  which  sur- 
round their  operation,  but  those  who,  or 
whose  loved  ones,  are  Injured  and  killed  by 
them. 

[1]  We  conclude  that  the  proximate  cause 
of  the  accident.  In  this  case,  was  the  failure 
of  the  acting  chauffeur,  allowed  by  defendant 
to  operate  his  car  (though  lacking  the  age 
qualifications  required  by  the  city  ordinance 
for  such  function),  to  keep  a  proper  lookout 
for  the  safe^  of  the  children  whom  be  saw 
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playing  upon  the  sidewalk  of  the  street  over 
wblcb  be  was  about  to  drive  the  car,  together 
with  bis  neKUgence  and  ridatlon  of  the  ordi- 
nance In  attempting  to  pass  the  children,  so 
tuated  and  occupied,  without  soondinK  bis 
horn  and  at  a  prohlUted  rate  of  speed,  and 
that  there  was  a  direct  rdatkm  of  cause  and 
effect  between  the  vlolatiims  of  fbe  (Urdinance 
and  the  Injury  Inflicted.  Grisman  v.  Shreve- 
port  Belt  R.  Ga,  110  La.  040,  34  South.  718. 
62  li.  R.  A.  747:  NaralUes  t.  Dlelm&nn.  124 
La.  421,  50  South.  449,  134  Am.  St.  Bep.  508; 
Burvant  v.  Wolfe,  126  La.  787,  52  Sooth.  1023, 
29  I*  B.  A.  (N.  S.)  677 ;  Shields  t.  Falrchlld, 
130  La.  648,  58  South.  497 ;  Walker  v.  Rod- 
riguez, 139  La.  251,  71  South.  534;  Albert  T. 
Uuncb,  141  La.  686.  75  South.  618,  L.  B,  A. 
t918A,  240. 

Plaintiffs  sued  for  $10,000,  pins  certain  ex- 
penses, with  Interest  from  date  of  Judgment, 
6ut  (no  doubt  In  view  of  the  Jurisprudence  of 
this  conrt  In  similar  caseaj)  now  pray,  through 
the  brief  of  counsel,  for  a  Judgment  for  $6,000, 
which  amount  will  be  awarded. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  set  aside,  and  that  there 
now  be  Judgment  In  favor  of  the  plaintiffs, 
eadk  for  one-half,  and  against  the  defendant, 
In  the  sum  of  $6,000,  with  legal  interest 
ttierera  from  the  date  up<m  whidi  the  Judg- 
ment cOiaU  become  final,  and  all  costa. 

LBkJHB,  dissents. 

On  Befaearlng. 

PROVOSTT,  J.  [J-4]  Upon  reconsidera- 
tion of  this  case,  we  have  concluded  that  the 
accident  resulting  lu  the  death  of  plaintiff's 
child  was  atti  Ibatable  more  to  the  negligence 
of  the  boy  than  to  that  of  the  defendant,  It 
not  entirely  to  thb  negligence  of  the  boy  in 
running  out  Into  the  street  from  the  sidewalk 
In  the  middle  of  a  bloce  right  In  front  of  the 
automobile.  In  fact,  tlie  only  negligence 
which  is  positively  proved  against  the  plain- 
tiff Is  In  the  fact  that  his  son,  who  was  run- 
ning the  automobile,  was  17  years  and  3 
months  old,  Instead  of  IS  years  old,  as  re- 
quired by  the  city  ordinance.  The  traffic 
policeman  at  the  comer  saw  nothing  wrong 
with  the  car  as  It  passed  the  comer  160  or- 
200  feet  before  reaching  the  place  ot  the  ae- 
ddfflit,  and  the  occupants  of  the  car  testify 
it  was  moving  slowly ;  and  It  would  hardly 
have  pnt  on  speed  after  passing  the  police- 
man, for  It  was  to  stop  at  the  next  comer 
to  let  off  one  of  the  passengers.  The  point 
of  whether  the  lights  were  on  Is  unimportant, 
as  there  was  yet  sufficient  daylight  for  the 
lighting  of  the  auto's  lights  not  to  have  been 
as  yet  necessary.  The  testimony  leaves 
doubtful  whether  the  lights  were  on  or  not. 
But  we  are  satisfied  that  If  they  had  not  been 
on,  and  It  had  been  dark  enough  for  their 
not  being  <m  to  be  a  noticeable  ftict,  the  po- 


liceman at  the  street  comer,  whose  business 
It  was  to  notice  such  things,  would  have  notic- 
ed It  The  boys,  according  to  their  own  evi- 
dence were  standing  on  the  sidewalk  when 
the  plalntltTs  boy  Joined  them  and  at  once 
kicked,  or  tagged,  the  Hammond  boy,  and 
then.  In  order  to  avoid  the  return  kick  or  tag. 
which  he  had  to  expect,  left  the  sidewalk  and 
went  Into  the  street  He  moved  slowly,  the 
Kelly  boy  says ;  but  the  other  two  boys  say 
he  ran,  and  one  of  them  saya  It  all  hai^ned 
Just  like  a  flash,  and  the  probability  is  that 
the  boy  did  run,  and  that,  too,  in  the  dlrec- 
tlcni  of  the  autmnoblle,  and  that  It  did  hap- 
pen  all  In  an  instant  The  automobile  is  not 
shown  to  have  been  closer  to  the  curb  then 
It  should  have  been.  So  far  as  blowing  the 
horn  la  concerned,  the  horns  of  antwnoblles 
are  not  required  to  be  blown  midway  of 
blocks,  nor  because  boya  or  other  diUdrea 
aie  seen  on  the  sidewalfe;  and  after  tbe  bof 
had  left  the  sldewallc,  and  -was  running  to- 
wards the  automobile,  then  was  no  time  to 
be  blowing  horns — none  soffldent.  In  fact, 
evean  tor  irattlng  on  brates.  That  the  young 
chauffeur  was  experienced  and  strong,  and 
that  be  did  all  that  an  older  man  coold  have 
d<me  to  avoid  the  accident  after  the  dangw 
bad  manifested  Itodf,  Cbe  evidaioa  leaves  no 
doubt  Tta  expects  admit  that,  when  It 
comes  to  stopidng  an  automobile  within  a 
given  number  teet,  it  makes  quite  a  dif- 
ference whether  the  stop  is  being  made  by 
way  of  testing  the  poaslbUiUes  in  that  refsard, 
or  Is  being  made  In  an  unexpected  emergency. 
The  n^Itgence  resulting  fnm  the  Eolation 
of  the  ordinance  fixing  the  age  of  cAaufleurs 
conld  serve  as  a  ground  ot  actlm  only  In  the 
absence  of  contributory  n^Ugenoe  on  the 
part  (tf  the  b<7,  or  tmly  if,  aftw  ttils  con- 
tributory n^Ugcmoe  had  ceased,  there  had 
been  a  last  dear  dianoe  of  avoldins  tbe  a^' 
cldent,  and  under  the  drconistances  there 
was  no  such  dianosv  The  finegobv  vras  the 
appreciation  ot  the  tacts  by  the  learned 
trial  Judge;  tbe  case  having  been  tried  with- 
out a  Jury. 
Judgment  affirmed. 

MONBOE,  a  J.,  and  0*NngtL,  J..  dlBsenL 


SBOURITT  BANK  ft  TRUST  CO.  OF 
MEMPHIS,  TENN.,  v.  TODD. 
(No.  10S1«^ 

(Supreme  Court  of  MisslsalppI,  DItMob  A. 
June  10, 191&) 

Banks  awd  BAHKina  «s»77(4)— Expxrses  of 

Collecting  Collateral. 
Where  bank's  indebtwiness  to  trort  com- 
pany, evidenced  by  proiBi«8ory  note  and  open 
account,  was  secured  by  notes  deposited  as  col- 
lateral, in  adjustment  of  accounts  between  trust 
company  and  bank's  receiver  the  bank  was  enti- 
tled to  crtBdlt  for  amount  realized  by  trust 
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CMo^anr  <m  tin  collateral  notn  only  after  de- 
ducting ezpeiues  and  attorn^'e  fees  necessarily 
incurred  1^  tte  trust  company  in  collecting 
them. 

Appeal  tTom   Chanc«7   Court,  Bottvar 

Connty;  Joe  May,  CbAQCdlor. 

CmitroTersy  between  the  Security  Bank  & 
Trust  Company  of  Memphis,  Team.,  and  H. 
D.  Todd,  receiver.  From  decree  for  latter, 
the  fonnar  appeals.   Sustained  In  part 

The  First  State  Bank  of  Shaw,  Mlss^  was 
Indebted  to  the  Secnrlty  Bank  &  Tmst  Oom- 
pany  of  Memiriils,  Tom.,  tia  a  large  sum  of 
moner.  Of  this  Ind^tedneas  fl(^00O  was  evi- 
denced bf  a  promissory  not^  aM  the  balance 
was  an  open  account.  This  note  contajned 
on  its  face  the  provision  that: 

"As  security  for  the  payment  of  this  and  all 
other  liabilities  said  company  now  holds  or  may 
hereafter  hold  against  the  underaiened  as  prin- 
cipal, indorser,  or  otherwise,  collaterals  nave 
been  deposited  with  and  pledged  to  said  com- 
pany, as  follows:  Sundry  notes  aggregating 
|l2,651.eS.'* 

At  the  time  of  tbe  execution  of  this  note^ 
the  collateral  notes  referred  to  were  deposit- 
ed by  the  First  State  Bank  of  Shaw  with  the 
Security  Bank  &  Trust  Conyiany.  While 
these  collateral  notes  were  thus  in  possession 
of  the  Security  Bank  &  Trust  C(H]ipany,  that 
company  attempted  to  collect  them  and  did 
collect  approximately  $1,800  on  those  col- 
lateral notes,  and  In  collecting  those  collateral 
notes  It  incurred  expenses  and  attom^s*  fees 
amounting  to  $351.22. 

This  controversy  between  the  Security 
Bank  &  Trust  Company,  on  the  one  part,  and 
H.  D,  Todd,  receiver  of  the  First  State  Bank 
of  Shaw,  oa  the  other,  the  latter  ctmcem  hav- 
ing failed  in  business  and  its  affairs  being  now 
contrtdled  by  this  receiver,  involves,  among 
other  things,  a  dispute  as  to  the  proper  ap- 
plication of  the  proceeds  of  those  collateral 
notes.  The  lower  court  held  that  in  the  ad- 
justment of  accounts  the  First  State  Bank  of 
Shaw  should  rec^ve  credit  on  its  indebted- 
ness to  the  Security  Bank  &  Trust  Company 
for  the  full  amount  of  the  $1,800  realized  on 
those  collateral  notes  without  any  deduction 
for  expenses  and  attorneys'  fees  incurred  by 
the  Security  Bank  &  Trust  Company  in  the 
collection  of  those  collateral  notes. 

A.  W.  Bhands,  of  Cleveland,  and  G.  G. 
Ijyell*  of  Jadnm,  tor  appelant.  Owen  ft 
Boberts^  of  dsrdand,  for  u«»^e& 

PBR  ODBIAM.  Upon  a  reoonalderatttm  at 
the  mattw,  we  are  at  tiie  t^^niou  that  the 
court  b^ov  Shoald  have  allowed  aiveUant 
credit  tw  the  expenses  neceasarUy  Incurred 
by  it  tn  collecting  tbs  sereral  omateral  notes 
amounting  to  the  sum  of  9851.22,  so  tbat  to 
that  extent  the  si^a^tlon  of  emn-  will  be 
flostained,  the  Judgment  her^fbre  rendered 
will  be  set  astde^  and  the  decree  of  the  lower 
ooart  modified  accordingly. 

Sustained  in  part 


EMPIBE  MIMING  00.  T.  BOWERS. 
(6  Div.  S1&) 

(Sopreme  Oonrt  of  Alabama.    Jane  29,  IftLS.) 

1.  Taxation  «»S87— Bxcovebt  or  Tax  Paid 
— GBoxmns— Obdm  of  Boabd  or  EVjualxza- 

TION. 

Where  the  hearing  on  iocrease  in  valuation 
of  certain  property  was  before  only  one  member 
of  connty  board  of  equalisation,  the  order  of 
the  whole  board,  rejecting  the  valuation  fixed 
by  such  member,  whidi  had  been  agreed  to  by 
taxpayer,  and  placing  higher  valuation  on  the 
property  without  notifying  taxpayer  of  such 
rejection  and  increase,  was  sufficiently  valid  to 
preclude  taxpayer  from  recovering  taxes  paid 
according  to  assessmmt  thereunder,  ■ 

2.  Taxation  «s9480— Valuation  —  Couhtt 
Board  or  Equauzatzon. 

Where  taxpayer  was  notified  of  proposed 
increase  in  valuation  of  jMT>perty,  and  county 
board  of  equalization  merAy  delegated  one 
member  to  hold  the  hearing  Oiereon,  the  tax- 
payer could  not  be  heard  to  complain  of  board's 
action  in  so  doing  after  having  consented  there- 
to,  although  board  was  not  bound  by  valuation 
fixed  by  such  member. 

3.  CoNBTTrunoNAi,  Law  «=9284(^ —Taxa- 
tion ^»452— Due  Pbocess  or  Law— Valu- 
ation or  Taxable  Peopertt— Notice. 

Where  hearine  on  proposed  increase  in 
valuation  of  certain  pn^erty  was  held  before 
only  one  member  of  county  board  of  equalisa- 
tion, the  rejection  by  the  whole  boar<l  of  the 
valuation  fixed  by  such  member  and  the  placing 
of  a  higher  valuation  without  first  notifying 
taxpayer  Is  not  Uklng  property  without  due 
process  of  law ;  the  taxpayer  having  right  ot 
appeal  from  board's  order. 

4.  Taxation  <8=>48ft— Valuation— Meetings 
OF  Board  of  EIqualization. 

Where  statute  provided  for  regular  and 
called  meetings  of  the  board  ot  equalizatiMi,  and 
also  provided  that  acts  and  judgments  diould 
not  be  void  bemuse  done  and  rendered  at  times 
not  authorized,  an  order,  rejecting  the  valua- 
titm  fixed  by  one  mwnber  aftM  the  bearing  was 
held  before  such  member  on]7,  placing  higher 
valuati<Hi  on  the  property,  was  ni^  void  because 
made  at  meetiog  held  at  time  unauthorized  by 
statute.  * 

Appeal  fimu  Circuit  Gonrt,  J^ersoa  Coun- 
ty ;  Romalne  Boyd,  Judge. 

Actlm  by  the  Umpire  Mining  Company 
against  P.  B.  Bowers.  Judgment  for  defend- 
ant, and  lOaintltt  appeals.  Transferred  from 
the  Court  of  AppMds  under  section  6,  Act 
April  18.  1811  (Acts  1911.  p.  449).  Affirmed. 

See,  also,  74  South.  087. 

The  following  is  the  statemmt  of  fiiots  as 
made  by  the  ai^llant's  brief: 

"Appellant,  within  the  time  and  as  required 
by  law,  filed  return  of  its  lands,  which  was  all 
of  its  property,  with  the  tax  collector  of  Jeir«- 
son  county,  Ala.,  for  the  tax  year  beginning 
October  1, 1915.  and  ending  September  30, 191S. 
On  June  1, 1916,  appellant  received  notice  from 
the  board  of  equaUxatlcm  ot  ssid  county  of  a 
proposed  increase  In  the  valuation  for  taxation 
of  this  property  over  the  valnatttm  of  the  pre- 
ceding year. 

"Appellant  appeared  before  the  board  on  the 
third  Monday  In  June,  1919,  and  the  board  de- 
clined end  refused,  as  a  board,  to  hesr  the'  ob- 
jections of  appellant,  or  of  any  other  property 
holder.  The  board  announced  publicly  that  it 
was  physically  impossible,  on  account  of  the 
number  of  property  holders  cited  (there  being 
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several  thousand  different  property  holders  who 
bad  been  dted  to  a  raise  as  appellant  was) 
for  the  full  board,  or  a  majority  of  the  board 
to  pass  upon  or  consider  the  objections  of  any 

Cperty  holder,  and  that  each  member  of  the 
rd  separately  would  hear  and  pass  upon  the 
objections  of  the  property  holder  coming  before 
eadi  separate  member  of  the  board,  and  further 
announced  that  the  cases  of  the  different  prop« 
erty  holders  would  be  heard  in  the  order  in 
which  property  holders  presented  themselves, 
except  that,  if  the  pr(4>»-ty  holder  desired  hia 
ease  set  down  (ot  a  particular  day,  the  case 
would  be  set, 

"On  applicaticm  of  appellant  the  board  fixed 
July  12,  1916,  as  &  day  for  hearing  appellant's 
case,  and  the  objections  of  appellant,  and  on 
that  day  appellant  appeared  before  the  board, 
and  the  chairman  of  the  board  referred  the  hear- 
ing of  appellant's  case  to  cme  Klyce,  a  member 
of  the  board,  and  Klyce  beard  the  objections 
and  6xed  the  valuation  of  ai^Uant's  property 
at  $^500,  and  entered  this  valuation  as  the 
tax  valuation  of  the  property  on  the  proper  tax 
record,  and  required  appellant  in  writing  to 
agree  to  this  valnation.  At  the  time  Klyce 
heard  appellant's  case,  the  other  two  members 
of  the  board  were  in  the  same  nxMu,  within  a 
Sew  feet  of  Klyce,  using  the  same  books,  and 
at  the  same  time  each  neaHng  the  case  oC  a 
property  holder  as  EHyce  wa*  hearing  ths  cMe 
of  appellant 

"The  board,  as  a  board,  declined  and  refused 
to  bear  any  case  of  any  property  holder,  and  it 
was  understood  by  each  property  htdder  that  the 
deci^on  of  the  member  of  the  board,  hearing  the 
case,  was  fins].  From  the  time  of  the  fixing  of 
the  valuation  by  Elyce  of  appellant's  property 
on  July  12,  1916,  which  TOluation  appellant 
agreed  to,  and  In  writing  on  the  direction  of 
Klyce,  agreed  to  on  Oie  tax  recoids,  the  awel- 
lant  supposed  that  its  case  was  settled  and  dis- 
posed of,  and  heard  nothing  further  in  regard 
to  the  case  until  the  23d  day  of  September, 
1916.  when  it  recdved  notice  by  post  card 
tbroui^  the  mail,  purporting  to  be  signed  by 
the  chairman  Qie  board,  which  post  card 
notified  appellant  in  substance  that  on  Septem- 
ber 22,  1916,  the  valuation  of  appellant's  prop- 
er^ as  fixed  by  Klyce  had  been  clanged  to  f70,- 
QOO,  and  appellant  thm,  upon  examining  the 
tax  records,  ascertained  that  some  one  had  made 
a  change  on  the  tax  records  of  tbe  assessed 
valuation  to  $70,660  in  lieu  of  the  raloation 
of  $52,560  as  fixed  by  Klyce. 

"From  the  time  the  valuation  WBa  fixed  by 
Klyce  on  July  12,  1916,  to  the  time  appellant 
received  said  post  card  on  September  23,  1916, 
appellant  had  no  knowledge,  information,  or 
notice  that  the  board  of  equalizati<H>,  or  any 
member  thereof,  was  dissatisfied  with  the  valua- 
tion fixed  by  Klyce,  or  that  the  board,  or  any 
member  thereof,  was  going  to  take  up  or  coa- 
sider  or  pass  upon  the  valuation  of  appellant's 
property  again  on  September  22,  1916,  or  at 
any  other  time. 

"Appellant  does  not  know  who  made  the 
change  in  the  valuation  on  September  22,  1916, 
or  whether  there  was  a  special  session  of  the 
board  at  that  time,  or,  if  a  special  session, 
whether  the  whole  board  or  any  two  members 
of  the  board  ordered  or  made  the  change. 

"After  receiving  the  post  card  notice  of  the 
increase  in  valuation,  appellant  filed  a  petition 
for  insndamuB,  to  require  the  valuation  as  fixed 
by  Klyce  to  be  reinstated  on  tho  tax  records. 
The  case  went  to  tlie  Supreme  Court,  and  tlie 
Supreme  Court  adjudged  that  the  valuation  as 
fixed  by  Klyce  was  invalid,  and  that  appellant 
could  not  force  a  reinstatement  of  that  valua- 
tion. 

"The  tax  valuation  of  this  same  property 
of  appellant  for  the  preceding  year  was  $54,600, 
and,  pending  the  litigation  in  the  mandamus 
case,  when  taxes  became  due,  as  required  by 
law,  appellant  paid  to  the  tax  ctrflector  taxes 


on  this  proper^  on  the  Taluatlon  oC  164^00; 

or  the  preceding  year's  valuation. 

"After  the  Supreme  Court  decided  tiie  man- 
damus case,  the  tax  collector  of  Jeflhraon  coun- 
ty made  demand  on  appellant  for  taxM  on  the 
changed  valuatitu  of  the  property  of  $70,650, 
less  a  credit  of  the  t^xes  paid  on  the  preceding 
year's  valnatioa  of  $54,600,  and,  on  the  re- 
fusal of  appellant  to  pay,  was  proceeding  to 
make  sale  of  appellant's  property,  and  on  Jnoe 
6,  1917,  in  order  to  prevent  a  sale,  and  onda 
proteet,  appellant  paid  to  the  tax  collector 
$364.36,  which  was  the  amount  the  coUertor 
thm  demanded,  appellant  giving  notice  at  the 
time  of  [wynient  that  it  would  sue  to  recover 
the  amount  paid. 

"The  appellant  filed  suit  to  recover  tliis 
amount  on  June  7,  1917.  The  defendant  filed 
a  demurrer  to  the  oomplaint  (there  being  bot 
one  count  in  the  c<Knplaint),  and  on  the  hearing 
the '  court  sustained  the  demurrer,  to  wldtA 
ruling  of  the  court  the  plaintiff  excepted,  and 
then  the  plaintiff  took  a  ncmsuit  with  bill  of  ex- 
ceptions, and  this  appeal  is  taken  by  appellant, 
and  the  ruling  of  the  court  in  sustainrng  the 
demurrer  is  assigned  as  error. 

"There  is  but  one  count  In  the  ctMnplaint, 
and  the  facts  are  more  fully  set  forth  in  ths 
ccMuidaint.  Attention  is  called  to  the  fact  that 
under  a  general  law  ai^roved  March  24,  1911 
(Acts  1911,  p.  180),  the  tax  collector  ot  Setter- 
Bcm  oonnty  also  eollecte  the  taxes  of  the  city 
of  Birmingham." 

E.  J.  Smyer,  of  Birmingham,  for  appellant 
F.  Loyd  Tate,  Atty.  Gen.,  and  Emmett  8. 
Thlgpen,  Asst.  Atty.  Gen.,  for  appellee. 

MATFIEU),  J.  This  Is  an  action  by  ap- 
pellant, a  taxpayer,  to  recover  of  appellee, 
the  tax  collector  of  Jefferson  countr,  a  given 
amoDDt  paid  him  as  such  tax  collector  under 

protest. 

Appellant  claims  that  the  assessment  erf 
Its  property,  or  the  fixing  of  the  value  there- 
of, was  Illegal  and  void,  for  that  the  Talua- 
tlon  was  fixed  by  the  county  board  of  equal- 
ization at  an  excessive  amount,  and  without 
proper  or  sufficient  notice  to  appellant  of 
the  hearing  or  meetlog  at  which  the  valua- 
tion was  fixed  by  the  board;  second,  that 
the  mating  of  the  board  at  which  the  valua- 
tion of  Its  property  was  fixed  was  held  at  a 
time  not  anthorlzed  by  law,  and  that  the  acts 
of  the  board  at  such  meeting  were  on  that 
account  void. 

The  reporter  will  set  out  the  statement  of 
facts  as  made  by  appelant  In  Its  brief,  by 
means  of  which  this  opinion  can  be  the  bet- 
ter understood. 

It  appears  that  plaintiff  taxpayer  did  bare 
notice  of  the  iHnposed  iDOease  of  the  valua- 
tion of  its  property,  and  appeared  in  re- 
sponse to  the  notice.  It  was  not  heard,  how- 
ever, by  the  whole  board,  but  \js  one  member 
only;  and  this  member  acting  alonsv  attempt- 
ed to  fix  a  valuation,  whldi  was  agreed  to 
by  the  taxpayer.  The  whole  board  did  not 
agree  to  this  valnation  fixed  by  one  mem- 
ber, but  fixed  the  valnatlou  at  a  different 
and  greater  amount,  and  then  notified  tlw 
taxpayer  of  Its  action.  The  taxpayer  draled 
the  board's  authority  to  then  so  fix  a  Talna- 
tl(m,  claiming  that  the  Taluatloa  had  tbere- 
tofore  bens  fixed  for  that  Tear,  by  one  mesn- 
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ber  of  the  board,  which  valnatlon  it'  had  ac- 
cepted; that  that  act  was  final  and  conclu- 
sive, and  that  the  board  fadd  no  power  or 
authority  to  set  aside  the  former  T&Iaation, 
and  fix  the  latter  amoant.  The  taxpayer  ap^ 
plied  to  the  circuit  court  for  a  writ  of  man- 
damus, to  compel  the  county  board  to  annul 
the  last  order. fixing  the  higher  valuation, 
and  to  leave  in  force  the  valuation  fixed  by 
one  member  of  the  board.  The  drcolt  court 
granted  the  petition  for  mandamus,  and  or- 
dered the  writ  to  Issue  in  accordance  with 
the  prayer.  The  county  board  appealed  to 
this  court,  and  obtained  a  reversal  of  the 
Judgment  of  the  circuit  court  this  court  hold- 
ing that  the  valuation  fixed  by  one  member 
of  the  board  was  void;  but  this  court  de- 
clined to  decide  the  question  as  to  the  valid- 
ity of  the  subsequent  order  of  the  fall  board. 
See  report  of  that  appeal,  McLendon  t.  Em- 
pire Mining  Co.,  74  South.  9S7. 

[1 , 2]  That  question,  the  validity  of  the 
last  order,  is  now  before  the  court ;  and  we 
hold  that  It  was  not  absolute  void,  nor  even 
void  or  erroneous  in  any  sense  that  would 
authorize  the  taxpayer  to  recover  back  the 
amoant  of  taxes  paid  in  accordance  with 
the  assessment  made  under  or  any  part 
thereof.  It  is  true  that  It  Is  made  to  appear 
that  the  plaintiff  may  hare  been  misled  to 
Its  detriment,  by  the  action  of  the  one  mem- 
ber of  the  board  who  beard  its  application 
and  fixed  the  value;  but  this  was  the  fault 
of  one  member  only,  and  tbat  of  the  tax- 
payer, as  to  the  law.  and  not  that  of  the 
board  as  a  whole.  The  board  might  desig- 
nate one  of  its  members  to  hear  a  particular 
complaint,  or  to  hear  or  to  receive  certain 
evidence;  and  this  la  all  that  appears  to  have 
been  done  by  the  board  as  a  whole.  Even  If 
they  could  not  do  this  and  the  taxpayer  con- 
sented  thereto,  it  would  not  be  heard  to  com- 
plain although  the  state,  county,  or  munici- 
pality might  not  be  bound  thereby. 

[3]  As  said  on  the  former  appeal,  if  the 
board  had  adopted  the  valuation  fixed  by  the 
one  member,  a  different  question  would  have 
been  presented.  This  the  board  did  not  do, 
bat  rejected  such  valuation.  Having  reject- 
ed it,  it  would  have  been  proper,  though  not 
necessary,  to  issne  another  notice  to  the  tax- 
payer, informing  it  of  such  rejection,  before 
fixing  another  valuation.  The  board  did, 
however,  notify  the  taxpayer  to  that  effect, 
but  not  until  after  it  had  fixed  a  different 
valaation.  If  the  taxpayer  was  not  satisfied 
with  this  valuation,  the  statute  gave  him  the 
right  to  have  it  corrected  on  appeal.  This 
right  he  failed  to  invoke,  but  attacked  the 
action  of  the  full  board  as  aba<dately  void, 
and  soag^t  to  have  it  so  declared  on  manda- 
mus. It  is  the  case  of  a  taxpayer's  mis- 
taklng  his  remedy,  and  not  the  case  of  an 


attempted  denial  to  him  of  all  remedy  to 
correct  the  error.  Such  mistakes  as  that 
shown  by  this  record — to  which  the  taxpayer 
contributed  or  Is  a  party — do  not  Involve  de- 
nial of  due  process  of  law.  Neither  the  stat- 
ute in  question,  nor  the  action  of  the  board 
of  equallzatloa  under  it.  denied  the  appel- 
lant the  due  process  which  the  Constitution 
guarantees.  The  right  to  have  its  property 
assessed  at  a  given  valne,  rather  than  the 
one  fixed  by  the  board,  if  lost  to  ain>ellant, 
was  so  ■  lost — ^partly,  at  least — by  its  own 
fault  in  not  appraising  and  in  not  ascertain- 
ing whether  or  not  the  board  accepted  the 
valuation  fixed  by  one  of  its  members. 

[4]  The  order  of  the  board  fixing  the  val- 
uation was  not  void  because  done  at  a  time 
not  fixed  by  statute  for  a  meeting  of  the 
board.  It  is  true,  as  contended  by  appellant, 
that  the  acts  of  the  board  in  ascertaining 
and  fixing  the  value  of  property  for  assesf^ 
meat  is  Judicial  or  quasi  Judicial,  at  least; 
and  that  Its  acts  and  functions  are  partly 
Judicial  and  partly  administrative;  and  that 
in  so  far  as  the  board  acts  Judicially,  It  must 
do  so  at  the  time  and  place,  and  in  the  man- 
ner, provided  by  law,  and  certainly  not  in 
yiolation  of  the  statute;  yet  this  particular 
statute  under  which  this  board  acted  provid- 
ed for  regular  and  called  sessions,  and  then 
provided  that,  if  acts  and  Judgments  should 
be  done  or  rendered  at  times  not  authorized, 
they  should  not  be  void  on  that  account 

The  original  opinion,  that  first  put  out  by 
this  court,  in  the  case  of  Gspalla  v.  Mobile 
County,  76  South.  2,  was  possibly  suscepti- 
ble of  the  construction  which  counsel  for 
appellant  now  puts,  on  It;  but  that  (pinion 
was  corrected  on  a  rehearing,  to  prevent  such 
misleading  toidmiciee.  In  that  opinion  it  Is 
said : 

"Section  82  of  tiie  act  In  question  reads  aa 

f<^wB: 

"  'The  failure  of  the  county  board  of  equaliza- 
tion to  perform  any  of  its  duties  at  the  time 
I>rescribed  or  to  complete  its  duties  within  the 
time  specified  by  this  act  shall  not  iavali(]^te 
any  assessment  or  any  act  oi  the  board  made 
after  the  ezpiratioa  of  such  time.  The  duty  of 
the  county  board  of  egnulization  to  visit,  in- 
spect and  examine  each  piece  and  parcel  of  real 
pn^erty  in  the  several  counties  is  directory 
and  a  failure  to  do  so  shall  not  invalidate  the 
afiscsament  made  by  such  county  board  of  equal- 
isation.* Acts  1915,  p.  42&.  It  is  plain 
tbat  thin  section  of  the  act  was  intended  to 
provide  toe  a  case  like  the  one  under  considera- 
tion, and  to  prevent  the  acts  of  such  boards 
from  bein?  held  void  becaase  done  at  times  not 
authorized  by  the  statute ;  bat  this  and  all  oth- 
er sectiODs  fail  to  expressly  provide  that  the 
membm  shall  be  paid  as  if  they  had  held 
tb^  sesrions,  or  performed  the  servlcsei^  at 
the  time  fixed  by  the  statute." 

Affirmed. 

ANDERSON,  a  J.,  and  UcCLEI^LAN  and 
OABDNEB,  Jl.,  concur. 
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PBATBR  «t  aL     HUOHSTON  eC  aL 
(7  Div.  6ttl.) 
(Supreme  Court  of  Alabama.    Jane  27,  1918.) 

1.  Wills  «=>106~'Descbii>tion  or  Realtt— 

ScmCIENCT, 
Will  devising  realty,  first  to  G.  and  P.  40 
acres  of  land,  sectrnd,  balance  to  be  sold  and 
after  paying  d^ts,  etc.,  balance  to  be  divided 
equally  among  heirs  ot  etc.,  wag  not  void  for 
UQcerUinty,  bat  gave  G.  and  P.  right  to  sdect 
from  tract,  so  that  second  clause  was  also 
valid,  although  tract  was  not  described. 

2.  WiLU  ^3439— LlBERAI.  CoHsiBuonon. 

WiUa  are  liberally  construed  bo  as  to  ef- 
fectuate intention  of  testator,  and  must  receive 
greater  liberalilr  of  omstruction  than  is  to  be 
given  ordinary  legal  Instruments. 

Gardner,  J.,  dissenting. 

Appeal  fnm  City  Ooart  of  Talladega; 
Marlon  H.  Sims,  Judge. 

Bill  by  W.  A.  Hiighaton  and  others  against 
Garfield  and  George  Prater  and  others.  De- 
cree for  complainants,  and  defendants  named 
BK>^.   Reversed  and  remanded. 

One  Elnllcia  Caruthers  executed  a  will  on 
AvrU  11, 1»1«,  died  on  April  15, 1816,  and  the 
will  was  admitted  to  probate  Jnne  29-  1916. 
The  original  bill  waa  filed  by  a  number  of 
heirs  In  Septoober  ftdlowlng,  a^lng  for  a  re- 
moval of  the  admlniBtratlon  and  tor  a  con- 
struction of  the  wiU.  niere  were  a  number 
of  parties  defendant  to  this  bUl  In  addition 
to  Garfield  and  George  Prater,  bat  none  have 
appealed  ezc^  these  two  parties,  and  It  Is 
only  necessary  to  state  so  mndi  of  the  case 
as  relates  to  th«n: 

"It  anwars  to  the  coart  that  it  is  the  duty 
of  the  court  to  construe  and  determine  the  ef- 
fect of  the  will  as  i>rayed  for  in  the  original  bill, 
and  after  due  consideratiMk  It  is  the  opinion  of 
the  court  that  andw  the  first  clause  of  said  will 
and  under  said  will  that  the  said  Garfield  and 
George  Prater  received  nothing." 

The  appeal  is  by  the  said  Garfield  and 
George  Prater. 

Charles  F.  Douglass,  of  Anniston,  for  ap- 
pellants. Knox,  Aclier,  Dixon  ft  Sims,  of 
Talladega,  for  appellees. 

ANDERSON.  O.  J.  The  will  at  the  time 
of  Its  execution  by  Oie  testatrix  read  as 

follows: 

"I,  give,  devise  and  bequeath  the  following 
real  estate  or  lands:  First.  To  Garfield  and 
George  Prater,  forty  acres  of  land.  Second. 
The  balance  of  my  land  to  be  sold,  and  after 
paying  my  doctor  bill  and  all  other  expenses 
Incident  to  my  aidcnoss,  funeral  expenses  and 
the  erection  of  a  nice  stone  to  my  grave,  the 
balance  to  be  divided  equally  among  the  heirs  ot 
Exa  Hughston." 

l^e  question  presented  by  this  appeal  is 
whether  or  not  the  devise  to  the  Praters  of 
the  nndescrlbed  40  acres  Is  Told  for  uncer- 
tainty. It  is  evident  that  the  Praters  were 
the  primary  objects  of  tbB  testatrix's  bounty, 
and  tliat  by  the  last  clause  she  attemped  to 
dispose  only  of  the  residue  of  her  estate 
after  the  said  Praters  had  takoi  the  40 


acres.  ThersAne  the  wcxaA  danse  did  not 
dispose  of  all  of  her  land,  bat  only  the  bal- 
ance and  the  result  of  declaring  the  first 
clause  void  would  render  the  deceased  Intes- 
tate as  to  the  40  i^res  as  she  makes  no  at- 
tempt to  devise  tiie  yrhde  tract  (lEi3  aoe^ 
onder  the  second  danse,  only  the  balance.  In 
fact,  to  dedare  tlie  first  daifse  void  ftw  un- 
certainty would  no  doabt  result  tn  intestacy 
as  to  the  whole  tract  Unless  the  40  acres 
can  be  carved  out  of  the  tract,  the  second 
clause  should  go  down,  as  the  will  negatives 
the  intention  that  all  the  land  should  go  un- 
der the  second  da  use 

Aft  the  time  at  the  deatti  of  the  decedent 
she  owned  168  acres  of  land ;  and  the  ques- 
titm  at  iflsoe  involves  the  dliposltloD  (tf  this 
land.  The  statement  In  the  win  concerning 
the  disposition  of  the  real  estate  at  the  Urns 
of  Its  execution  is  as  follows: 

"I  give,  devise,  and  bequeath  the  Miowiag 
real  estate  or  lands:  First  To  Garfield  and 
George  Prater,  forty  acres  of  land.  Second. 
The  balance  of  my  land  to  be  sold  and  after 
paying  mj  doctor  Idll  and  all  othw  eqwmes 
madent  to  my  sickness,  funeral  expenses,  and 
the  erectiixi  of  a  nice  sbme  to  my  grave,  the 
balance  to  be  divided  equally  amcnlg  the  nein 
of  Exa  Hughston." 

l%e  foregoing  provision  is  all  the  will  con-  . 
tained  concerning  the  real  estate  at  the  time 
it  was  signed  and  executed. 

ri]  The  bUl  alleges  that  the  vrill  was  void 
for  uncertainty  In  the  description  of  the  pnv 
erty,  and  a  construction  of  the  will  Is  prayed 
and  removal  of  the  administration  Into  the 
chancery  court.  The  cross-bill  denies  the 
provision  in  said  will  convering  40  acres  ot 
land  to  these  re^ndents  is  void.  The  con- 
tentions In  the  cross-bill  of  appellants  as  to 
the  amstructlon  of  the  vrill  are  stated  as 
follows      counsel  for  appellants  In  brief: 

"These  appellants  in  their  cross-bill  contend 
that  the  wording  of  the  will  gave  them  the  right 
to  select  40  acres  of  land.  If  not  that,  the  court 
should  select,  and  that,  if  the  right  of  selection 
was  denied,  they  would  certainly  be  entitled  to 
receive  as  tenants  in  common." 

C(XDplalnants  to  the  original  bill  demanvd 
to  the  cross-bill  and  to  several  paragraphs 
thereof,  and  particulariy  attack  the  cross- 
bill wher^  it  is  sought  to  have  tiie  re^tond- 
ents  declared  to  have  any  title  1^  virtue  of 
the  provisiMis  of  the  wilL  Demnrrer  to  tbe 
cross-bill  as  amended  was  sustained.  Teett 
mony  was  taken  and  the  cause  submitted  for 
final  decree.  A  decree  was  rendered  coo- 
struing  the  will  as  prayed  for  in  the  original 
bill.  The  part  of  the  decree  here  pertinent 
reads  as  follows: 

"It  further  appears  to  the  court  fn>m  tbe  evi- 
dence that  there  was  a  large  number  of  chairs, 
pillows,  and  bedding,  coverlids,  quilts,  and  bed- 
clothes bel(HiKtog  to  deoedent,  and  that  then 
was  no  suffiacnt  IdentificatioD  ot  the  same  un- 
der the  fourth  and  fifth  paragraphs  of 
will,  anc(  no  right  of  sdection  given,  and  it  is 
the  opinion  of  the  court  that  the  gifts  which 
are  spoken  of  in  the  fourth  and  fifth  paragrapba 
of  said  wDI  will  foil  on  account  <jl  ancertaintj. 
and  that  all  personalty  beonging  to  said  estate 
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will  pass  to  tbenextUn,  lubject  to  the  charge 

Jiinst  same  for  the  parment  ot  debts  and  cost 
administratioit,  etc. 
"It  further  apfmars  to  the  court  that  the  only 
pnmsions  in  said  will  which  are  valid  and  en- 
forceable are  the  third  and  sixth  paragraphs, 
to  wit,  the  one  appointing  J.  L,  Hnghes  as  ex- 
ecutor and  the  one  beqneatfaing  to  Leonard 
Htvhea  9100;  that  otherwise  all  the  prorinona 
of  aaid  will  an  r<AA  for  nncertainty  or  failure 
to  properly  identif7  the  bequeata*' 

In  construlns  wlllg  tmpUcatioDs  should  not 
be  Indulged  upon  mere  conjecture,  but  the 
Inference  In  the  instant  case  Is  natural  and 
irresistible  that  testatrix  made  tlie  Praters 
the  prlmarr  object  of  her  bounty,  and,  not 
having  described  the  40  acrea,  intended  that 
they  should  select  the  same.  Sberrod  v. 
Sherrod.  38  Ala.  MO.  Thla  implication  is  es- 
sential to  not  only  upholdlug  the  flrst  clause, 
hot  the  will  in  Its  entirety.  If  the  flrst 
clause  went  down  for  uncertainty,  the  second 
clause  would  be  equally  as  Indefinite  or  un- 
certain as  it  devises  only  the  balance,  ana 
the  balance  cannot  be  ascertained  unless 
the  40  acres  are  first  deducted. 

[2]  It  may  be  true  that,  if  clause  1  stood 
alone  in  a  deed.  It  would  be  void  for  \m- 
certalnty,  but  wills  are  liberally  construed 
so  as  to  effectuate  the  intention  of  the  tes- 
tator, and  must  receive  greater  liberality 
of  construction  than  Is  to  be  given  to  or- 
dinary legal  Instruments.  Montgomery  v. 
Wilson,  189  Ala.  209,  66  South.  504;  Smith 
T.  Smith,  157  Ala.  79,  47  South.  220,  25  L. 
B.  A  (N.  S.)  1045,  and  cases  there  dted. 

It  was  settled  In  England  that,  where  a 
gift  in  a  will  comprises  a  deOnlte  portion 
of  a  larger  quantity,  It  is  not  rendered  nuga- 
tory uy  die  omission  of  the  testator  to  point 
out  the  specific  part  which  Is  to  form  such 
portion;  the  devisee  or  legatee  b^ng  In  su(± 
ease  oitltled  to  select.  Jarman  on  Wills, 
Tol.  1  (eth  Ed.)  p.  361. 

"A  devise  was  of  two  acres  of  land  out  of  four 
acres,  which  lay  together ;  this  ia  a  good  devise, 
and  devisee  shall  have  election.  D.  2S0  b.  Mur- 
ray, PI.  17,  dtea  40  EUs.  Marthala  Cal6." 
Viner's  Abridgment,  vol.  8,  p.  48. 

"Where  a  general  grant  is  made  of  ten  acres  of 

ground  adjoining  or  surrounding  a  particular 
oHse,  part  of  a  larger  quantity  of  ground,  the 
choice  of  such  ten  acres  is  in  the  grantee,  and 
a  devise  to  the  like  effect  is  to  be  considered  as 
a  grant"  Hobson  v.  Blackburn,  1  Mylne  & 
Keen,  Eng.  Gb.  Hep.  671. 

Tbe  English  rale  Is  at^oved  and  followed 
In  the  case  of  Matter  of  Turner,  206  N.  T. 
93,  99  N.  E.  187.  41  L.  H.  A,  (N.  S.)  1049; 
also  by  Galbralth  v.  Bowen,  6  Pa,  Dlst  R. 
352;  40  Cyc.  1535;  Kletzly  t.  Marks,  22  Pa. 
Co.  Ct  B.  71. 

We  tbetefore  think  that  the  devise  to  Oar- 
field  and  George  Prater  was  not  T<^d  tor 
tmcertalnty,  and  that  th^  have  the  right 
to  select  40  acres  from  the  tract  as  prayed 
In  the  croes-Ull.  It  also  follows  that  the 
second  danae  la  not  Toid  tor  uncertainty,  as 
it  derlses  the  test  of  the  bud  after  the  40 
acres  Is  carved  out  same.  The  trial  court , 


erred  In  granting  rell^  upon  the  original 
bill  and  Id  denying  relief  under  the  cross- 
bill, and  the  decree  Is  rerwsed»  and  the  cause 
Is  remanded. 
Berersed  and  lemanded. 

McCLEIXAN,  MATFIEI/D,  SAYBE.  SOM- 
EKVILLB,  and  THOMAS,  JJ.,  concur. 
OABDNBB,  J.,  dissents. 

OABBNSSB,  J.  In  AbercTomUe  r.  Aber- 
cromble,  27  Ala.  495,  Is  the  following: 

"There  Is  no  l^al  principle  more  firmly  estate 
lished  and  none  that  has  received  more  constant 
and  uniform  support  from  the  Judi<ual  tribunals 
than  the  rule  which  declarea  that  an  omission 
in  a  writtm  will  cannot  be  supi^ied  by  parol 
evidence." 

And  In  Shared  T.  Sberrod,  38  Ala.  687,  It 

was  said: 

"Not  is  it  the  province  of  the  oourt  to  provide 
for  a  contingency  neglected  bi  the  wiU,  because 
there  Is  ronn  for  conjecture  that  the  testator 
would  have  done  so,  bad  he  anticipated  it." 

Tb»  majority  (qpbilon  gives  the  right  to 
George  and  Oarfleld  Prater  to  select  the  40 
acres  of  land  from  the  body  of*  land  owned 
by  the  testatriz,  and  ttite  condnalon  U  reach- 
ed by  way  of  impllcatlfm,  aa  Oiera  Is  notb- 
Ing  whatever  "wltUn  the  four  comers  of 
the  wUl"  Indicating  any  ptirpose  on  the  part 
of  the  testatrix  that  tbey  should  have  such 
right  of  selection. 

A  constructhui  by  Impllcatlcai  should  be  so 
strong  as  that  a  contrary  Intention  to  that 
Imported  cannot  be  supposed  to  have  existed 
In  the  mind  of  the  testator.  Wolff  t.  Loeb, 
98  Ala.  426, 18  Sonfli.  744. 

I  recognise  fully  that  tbe  authorities  dt- 
ed In  the  majority  opinion  support  the  same, 
and  I  have  carefully  examined  them.  To 
my  mind  the  reasoning  la  nnsounct,  and  by 
no  means  very  dear,  and  Qie  impr^don  l'> 
left  that  the  courts  were  straining  at  the 
law  In  order  to  prevent  a  device  being  de- 
clared void  for  uncertainty.  I,  of  course, 
have  the  greatest  respect  for  the  authorities 
cited,  but  am  unable  to  give  my  consent 
to  follow  in  their  wake.  In  my  opinion,  they 
are  out  of  harmony  with  the  decisions  of  this 
court,  and  more  danger  lurks  in  their  adop- 
tion than  In  following  what  in  my  Judgment 
the  previous  rulings  of  this  court  clearly 
Indicate  to  be  the  safer  course.  I  therefore 
respectftilly  dlssrait 


DAI.Ii4S  G0MPBE8S  CO.  at  aL  v.  SMITH. 

&  Div.  650.) 

(Supreme  Court  of  Alabama.    May  16,  1018. 
Behearing  Dwied  June  20,  1918.) 

1.  HOBTOAOES      «3>314  —  CANOBLLATIOir  — 

BiGirrs  ov  Pabtieb. 
Where  a  wife  as  grantee  of  a  life  eeCate 
subject  to  BUMKirt  of  a  child  with  remainder  to 
the  child,  conveyed  to  mortgagee,  she  could  nev- 
ertheless cancel  and  satisfy  the  mortage  of  rec- 
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ord  if  the  debt  secured  thereby  had  in  fact  been 
paid. 

2.  MoRTQAQES  4=3137— Chabacteb  of  Tm-E. 

While  a  valid  and  properly  executed  mort- 
gage passes  legal  title  to  tJie  lauds,  the  title  is 
not  absolute,  but  is  subject  to  be  defeated  b; 
the  performance  of  tbe  conditions  stated. 

3.  XkrE  Estates  ^=»23~CoNTErAiTo»— Ghab- 

ACTEB  OP  TlTM!  CONVEyED. 

Where  the  wife,  as  grantee  of  a  life  estate 
subject  to  support  of  a  child,  with  remainder  to 
child,  conreyed  to  a  third  person  by  warranty 
deed  purporting  to  coDvey  the  fee  simple,  her 
deed  conveyed  only  her  lite  estate,  and  not  the 
fee  simple. 

4.  Quieting  Trru:  «=»7®— Who  mat  Maiit- 
TAiN  Suit. 

Where  a  wife,  as  grantee  of  a  trust  deed 
for  support  of  child,  conveyed  to  a  third  per- 
son, by  deed  purporting  to  convey  the  fee  simple, 
having  held  a  life  estate,  a  bill  to  quiet  title 
against  claimants  tinder  the  third  person  was 
proper. 

6.  QuiETiNO  Title  iP^-j  11(2)— Etidekce— Ad- 

MISSIBIUTT- REFOBTEO  CABBS. 
In  suit  to  quiet  title  the  report  of  a  prior 
case,  shown  to  be  relevant,  as  disclosing  that 
part  at  least  of  the  cmsideration  of  the  same 
iQortgage  inTolved  in  the  instant  suit  was  paid 
or  had  failed,  waa  admissible  in  evidence. 

Appeal  from  Circuit  Court,  Dallas  Coun- 
ty; B.  M.  MlUer,  Judge. 

Suit  by  James  Q.  Smith  against  tbe  Dallas 
Compress  Company  and  others.  Deixee  for 
complainant,  and  respondents  opiKal.  Af- 
firmed. 

Keith  ft  WUklnson  and  Pitts  ft  Leva,  all 
of  Selma,  fbr  appellants.  Smith  ft  Wilkin- 
son, of  Birmingham,  for  appellee. 

This  cause  was  submitted  and  considered 
under  rule  46,  and  tbe  opinion  of  tbe  court 
was  delivered  by  Mr.  Justice  MAYFI£1IJ>. 

This  is  the  third  appeal  in  this  case.  See 
190  Ala.  423,  07  South.  289,  and  195  Ala. 
S34,  70  South.  662.  It  would  serve  no  good 
purpose  to  again  go  over  tbe  various  ques- 
tions heretofore  decided  on  the  appeals  to 
this  court.  Tbe  cause  was  beard  on  bill  and 
proof.  The  relief  prayed  was  granted,  and 
respondmts  appeal. 

It  Is  now  Insisted  that  tbe  trial  court  err- 
ed in  allowing  proof  of  tbe  satisfaction  of 
a  mortgage  executed  by  J.  Q.  Smith  to  one 
Ikelbelmer,  which  mortgage  was  transferred 
and  assigned  by  tbe  mortgagee  to  Mrs.  Smith, 
the  vife  of  the  mortgagor  and  mother  of  ap- 
pellee, who.  It  Is  shown,  canceled,  or  had 
canceled,  the  mortgage  on  the  records  of 
tbe  probate  court  of  Ddllas  coun^,  the  en- 
try of  cancellation  reciting  that  the  mort- 
gage had  heen  paid  In  full. 

[1]  The  mere  fact  that  Mrs.  Smith  had 
beld  a  life  estate  In  the  land  mortgaged  and 
had  oonv^ed  the  same  to  Ikdltelmer  by 
warranty  deed  did  not  prevent  her  from 
canceling  and  satisfying  the  mortgage  of 
record,  if  the  debt  secured  thereby  had  in 
tact  been  paid.  It  was  no  doubt  the  bAea- 
tlon  of  all  parties,  when  the  life  tenant  con- 
veyed to  Ikelhelmer  and  he  transferred  the 


mortgage  to  her,  that  the  mortgage  should 
be  satisfied  and  canceled.  If  such  was  not 
the  case,  It  is  difficult  to  see  why  Ikelheiin- 
er  should  bare  transferred  and  assigned  tbe 
mortgage  to  her  when  be  was  still  to  claim 
title  thereunder;  or,  If  the  title  conveyed 
thCTeby  was  to  be  preserved  for  tbe  benefit  of 
Ikelhelmer,  why  it  was  not  reassigned  and 
reconveyed  to  him.  This  cancellation  and 
satisfaction  of  record  of  this  mortgage  ex- 
tinguished and  terminated  all  rights  and 
titles  which  passed  to  the  grantee,  or  were 
acquired,  by  virtue  of  It,  and  left  the  title 
of  the  mortgagor  as  If  the  mortgage  had 
never  existed. 

[1-4]  While  a  valid  and  properly  executed 
mortgage  does  pass  the  legal  title  to  the 
lands  or  chattels  conveyed,  the  title  is  not 
absolute;  It  Is  subject  to  be  defeated  by  the 
performance  of  the  conditions  stated;  and, 
by  virtue  of  onr  statutes,  the  pajroent  of  a 
mortgage  debt,  even  after  the  law  day,  re- 
invests tbe  title  in  the  mortgagor  or  those 
claiming  title  through  him.  Welsh  v.  Phil- 
lips, 54  Ala.  309,  25  Am.  Rep.  679:  Holman 
V.  Ketchum,  153  Ala.  360,  45  South.  206: 
Code,  §  4899;  Union,  etc..  Co.  v.  Pugh.  15« 
Ala.  369,  47  South.  48;  Denman  v.  Payne, 
152  Ala.  342,  44  South.  636.  This  being  troe. 
Ikelhelmer  acquired  by  his  deed  from  Mrs. 
Smith  only  her  life  estate,  and  not  tiie  fee 
simple,  as  the  deed  purported  to  convey. 
Hence  this  bill  was  proper  to  have  the  title 
so  declared. 

[S""  We  see  no  error  In  the  allowing  of 
proof  of  the  report  of  tbe  case  of  Smith  v. 
Gayle,  58  Ala.  600.  It  was  shown  to  b*» 
revelant,  in  that  it  showed  that  a  part  at 
least  of  the  consideration  of  the  mortage 
which  was  satisfied  hod  been  paid;  or  that 
It  failed.  In  that  the  mortgage  was  given 
In  part  at  least  to  secure  Ikielheimer  as  sure- 
ty on  the  ai^)eal  bond  of  Smith.  The  case 
reported  shows  that  the  judgment  appealed 
from  was  reversed  and  the  cause  remanded, 
and  hence  that  no  loss  waa  suffered  on  ac^ 
count  of  this  snretyShlpi 

We  find  no  error,  and  the  decree  will  be 
affirmed. 

AffiTToed. 

ANDERSON,  C.  J.,  and  MATFIELD, 
SOMERVILLE,  and  THOMAS.  JJ..  concur. 


OFFT  or  MOBIIilil  et  a1.  v.  CHAPMAN. 
(1  Div.  985.) 
(Suiireme  Court  of  Alabama.    Jen.  24,  191& 

Rehearing  Denied  April  26.  19]a> 
1.  Eminent  Douain  ^=>296  —  Rkusdt  or 

OWNBd — BUBDBN  OT  PeOOP. 

In  enit  to  enjoin  a  city  fiom  laying  a  sani- 
tary sewer  along  an  alleged  street,  claimed  by 
complainant  as  tier  property,  complainant  has 
the  burden  to  establish  the  material  allegatioDs 
of  her  bill,  among  them  that  she  is  tbe  owner 
of  the  tract,  and  that  tlie  maintenance  of  the 
sewer  would  cwBUtnte  a  permanent  appropria- 
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Hon  of  and  a  cootlDtiinc  trespus  on  her  land, 

resulting  in  irreparable  injury  to  her. 

2.  Equitt  ^»82S FiAADiiro  and  Pboot— 

KeOATIVE  AVEBltENTS. 

GeneraUy  gpeaklng,  negative  avermenta  need 
not  be  proved  as  pleaded,  but  where  the  right 
to  reliel  is  grounded  on  soch  averments,  the 
pleader  most  establish  their  truth  by  evidence, 
unless  the  subject-matter  of  the  averments  lies 
peculiarly  within  the  knowledge  of  the  other 
party. 

a  BOUNDASIKS  «»2— "SQUABBB"— *'BL00K8." 

The  term  "Bctuares"  is  generally  used  syn- 
onymously with  "blocks"  in  describing  urban 
pronises,  a  square  or  block  meaning  a  lobdM- 
sion  <A  a  city  or  town  inclosed  by  streets,  wheth- 
er occoided  by  buildings  or  indosures  or  merely 
etonpHsing  vacant  lots. 

[Ed.  Nota— Fw  other  definitions,  see  Words 
and  Phrases,  Bint  and  Second  Scaiea,  Block; 
Square.] 

4.  DBDIOAnON  «=»19(4)— BianWATB— M&FB~ 
DkCBKK  in  PABTITtON. 

Where  the  decree  in  a  T>artition  suit  refer- 
ring to  a  recorded  map,  allotted  certain  squares 
or  blo<^  to  certain  parties,  the  reference  to  the 
map,  whidi  showed  streets  and  alleys  between 
such  squares  or  blocks,  cooetituted  a  dedica* 
tion  of  the  streets  to  the  public,  and  made  them 
exceptiona  to  the  several  allotments. 

5.  DsDioanoif  4a>41  —  Map  ih  Pabxitioh 
Sxnr— BimDKN  or  Pboot. 

In  wder  to  establish  ownership  to  a  street 
adjacent  to  one  of  the  squares  shown  on  a  map 
to  which  decree  in  partition  referred,  the  burden 
rests  on  claimant  to  ddimlt  the  exceptkm  of 
such  street,  xaresumptlvely  dedicated  to  tbt  pub- 
lic, from  the  land  allotted. 

6.  I^Ds  <t=>40— Intkbfbbtation  or  Convet- 
akce—Map  Rbfxbbed  to. 

For  the  purpose  of  interpreting  a  convey- 
ance to  ascertain  the  tntenti<Hi  of  the  parties 
as  to  the  existence,  locations,  dimensions,  and 
extent  of  streets,  lots,  and  blocks  indicated,  a 
map,  referred  to  in  the  deed  and. in  decree  in 
partition  suit  involving  the  land,  became  a  part 
of  the  grantee's  title,  since  where  a  map  is  re- 
ferred to  in  a  grant  or  deed  as  indicating  what 
u  intended  to  be  conveyed,  it  fs  to  be  regarded 
as  a  part  of  the  conveyance,  and  may  be  refer- 
red to  for  the  pnrpoBe  of  aiding  in  the  identi- 
fication of  the  land,  showing  its  form,  looati<m, 
etc^  which  Is  also  true  <tf  a  reference  to  a  plat 
in  a  description  contained  in  a  deed,  though  the 
plat  BO  referred  to  does  not  conform  to  statu- 
tory requirements  as  to  recordation. 

7.  EmoppKL  «s>2a(2)  —  EaroppBx,  nr  Pais— 
RiFBBEnoB  TO  Map  in  Dee  Da. 

Reference  in  deeds  to  a  recorded  map,  show- 
ing the  land  platted  into  squares  or  blodis  and 
streets  snd  alleys,  operated  aa  an  estoppel  in 
pais  a^inst  the  parties,  who  thus-  recognised 
the  platting  and  designation  of  tiie  streets  and 
«Uvs,  and  their  successors  in  titieu 

8.  DCDIOATIOn  ^19(5)— HiGHWATft—REns- 
KNCE  TO  Hap. 

The  public,  as  well  as  individuals,  had^  a 
right  to  rely  on  the  conduct  of  the  owners  of 
land  in  platting  it  into  squares  and  blocks  di- 
Tided  by  streets  and  alleys,  and  in  conveying  it 
by  reference  to  the  recorded  map  showing  such 
streets  and  alleys  thus  dedicated. 

9.  Dedication  «=»37— Acoeptahc»— Bcvkb- 
bnce  to  fult. 

The  sale  and  purchase  of  lots  with  reference 
to  a  plat  showing  the  tract  divided  into  squares 
and  blocks  separated  by  streets  and  alleys  was 
a  sufficient  dedication  and  acceptance  of  the 
streets  as  Indicated  on  the  plat,  even  though  a 
portiMi  of  one  street  was  In  a  swamp  and  Inca- 
pable of  the  ordinary  uses  of  a  street,  its  dedi- 
cation, acceptance,  and  use  so  far  as  possiUe 


by  the  several  owners  with  reference  to  the  plat 
rendering  the  dedication  irrevocable,  though  the 
city  did  not  open  the  improvement  as  a  street 
to  its  foil  ^teat  otlierwise  tiian'  by  the  con- 
Btmction  of  a  seww. 

10.  Etidekoi  4s^i09— Aqkesd  BTAmuRT  or 
Facts— AjnasaiON. 
In  soit  to  enjoin  a  city  from  laying  a  sani- 
tary sewer  along  a  tract  which  the  city  daimed 
was  a  street,  and  which  complainant  claimed 
was  her  property,  the  agreed  statement  of  facts 
KM  not  to  ccMitain  an  admission  by  the  dbr  of 
cMnplalnants  abscdute  ownerriilp  «  Uie  lands  In 
question. 

Appeal  from  Circuit  Court,  MoUle  Ooan- 
ty;  Thomas  H.  Smith,  Judge. 

Suit  by  Delena  L.  L.  Chapman  against  Uie 
City  of  Mobile  and  others.  From  decree  for 
cotnplainant,  defendants  ai^al.  Reversed, 
and  judgment  rendered  for  dafendants. 

The  maps  and  plaaa,  dtrected  to  be  re- 
ported* follow: 
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CXHIB/T  No.2. 


Robert  H.  Smitb,  of  Mobile,  for  appellaota. 
Stevens,  McConrey  &  McLeod,  of  Mobile,  for 
axvellee. 


This  cause  was  submitted  and  considered 
under  Rule  46,  and  the  opinion  of  the  court 
was  delivered      Mr.  Justice  THOMAS. 

Appellee  tiled  ber  bill  to  enjoin  the  city  of 
Mobile  from  laying  a  sanitary  sewer  along 
a  cwtaln  street  or  jwoperty  in  that  dty. 
The  diancery  court  decreed  that  aKKllee 
was  entitled  to  the  relief  prayed,  but,  recog- 
nizing the  dty'B  right  of  eminent  domain,  al- 
lowed the  municipality  30  daya  within  which 
to  institute  condemnation.  Const.  H  23,  236. 
Appellants  obtained  a  supersedeas,  and 
brought  this  appeal. 

The  avwrnents  of  the  bUl  were  that: 

Appellee  is  the  owner  of  a  "parcel  of  land 
in  the  city  of  Mobile  described  as  that  part  of 
the  south  two-thirds  of  tbe  south  half  of  the 
southern  division  of  the  Beraoudy  tract  Iving 
east  ot  Old  Water  street*  which  parcel  of  land 
is  bounded  on  the  south  by  the  south  line  of 
the  Bemoudy  tract,  on  the  nordi  by  a  line  par- 
allel to  said  soutfa  line  of  the  said  Bemoudy 
tract  and  296  feet  and  10%  inches  north  there- 
of, on  the  west  by  Old  Water  street  and  on  the 
rast  by  Mobile  river :  that  your  oratriz,  by  and 
through  tmants  boldinic  under  her,  has  been  In 
the  actual  occupancy  of  the  said  parcel  of  land 
for  approximately  ten  years,  and  still  maintains 
«uoh  OGcnpancy:  that  in  addition  to  such  pos- 
•eaaloD  she  has  a  good  and  valid  title  tbentok 


unquestioned  and  andlapnted  except  in  so  far 
as  concerns  the  claim  asserted  by  the  said  city 
of  Mobile.  •  •  •  That  no  street  has  ever 
been  opened  or  used  throufch  the  said  premises, 
but  if  Virginia  street  In  the  city  of  Mobile  were 
projected  east  from  Old  Water  street  to  the 
river,  which  is  a  distance  of  about  1.800  feet.  It 
would  pas*  throudi  the  said  premises  and  in- 
clude a  strip  60  feet  wide  extending  east  and 
west  entirely  through  the  north  side  of  the  said 
premises  and  so  dose  to  the  north  line  as  to  leave 
thereof  a  strip  only  about  13  iachea  in  width 
to  the  north  of  the  street  so  pnoected.  *  *  * 
That  the  dty  of  M<Mle  has  authorised  tiie  eon* 
strqction  of  a  large  sewer  coming  east  on  Vir- 
ginia street  from  the  western  portion  of  the 
city,  and  has  planned  and  contemplates  the  run- 
ning of  said  sewer  through  the  aforesaid  prem- 
ises at  your  oratriz  alcng  the  line  of  what  would 
be  Virginia  street  were  it  projected  through 
said  premises.  •  •  •  That  the  said  city  of 
Mobile  claims  that  the  said  Virginia  street  ex- 
tends east  of  dhe  Old  Water  street  and  to  the 
river*  and  dmt  it.  the  said  dty,  baa  the  power 
and  authority  to  use  th^  space  which  would  be 
embraced  in  said  street  if  It  were  so  extended 
and  for  any  purpose  for  which  a  public  street 
may  foe  used  by  the  municipal  authmities ;  that 
the  said  city  claims  the  right  to  lay  the  said 
sewer  through  the  said  premises  of  your  oratrix 
and  along  the  line  of  what  would  be  said  street 
if  projected  eaat  from  Old  Water  street  to  the 
river,  and,  under  the  force  and  power  which  it 
can  exercise  as  a  governmental  body  through 
its  police  officered  will  take  and  use  the  said 
premises  for  said  purpose  unless  restrsined 
therefrom  by  aa  injnncticm  from  this  honorable 
court;  that  the  said  sewer  will  be  permanent 
in  its  nature,  and  such  taking  and  user  of  a 
portion  of  the  said  premises  of  your  oratriz  will 
mvolve  and  ooostltute  a  permanent  appropria- 
tion thereof,  which,  if  permitted  to  contiDue. 
will  ripen  into  an  easement,  and  result  In  the 
destruction  of  your  oratrix's  ownership  and 
i^ht  to  said  property ;  that  it  will  also  consti- 
tute a  eontinalng  trespass  of  sndi  nature  that 
it  will  cause  to  your  otatrix  irreparable  dam- 
age." 

Appellee's  covns^.  In  a  wwd,  thus  fartber 
states  tbe  substance  of  bis  bill : 

"It  is  further  aUeged  that  the  daim  of  the 
dty  to  the  effect  that  the  property  in  dispute  is 
a  street  is  unfounded  and  erroneous:  that  It 
was  never  dedicated  as  a  street,  or  if  there  was 
such  a  dedication.  It  was  never  accepted  by  the 
dty;  that  it  was  never  opened  or  used  as  a 
street;  that  appellee  never  dedicated  any  port 
of  it  as  a  street,  and  can  find  no  record  of  evi- 
dence of  any  such  dedication  by  any  previous 
owner.  In  short,  the  bill  denies  the  city's  claim 
that  the  vnpertj  in  dispute  is  a  public  street" 

No  preUmlnarr  Injnnctloa  iuoed  upon  or 
after  the  filing  of  the  blU,  and  the  dty  of 
Mobile  Installed  the  sewer  and  continues  to 
use  tbe  same.  On  tbe  bearli^,  by  amend- 
m»t  ot  tbe  bill  these  subaequoit  occurrenc- 
es were  alleged,  and  approiwiate  prayer 
was  added,  for  a  mandatwy  injunction  com- 
pelling the  remoral  of  tbe  sewer.  Tbe  cause 
was  tiled  upon  the  lAeadlnga  and  an  asreed 
statemoit  ot  facts.  Tben  were  certain  ob* 
Jections  to  tbe  legal  snffldency  ot  portions 
of  tbe  agreed  statement  of  facta. 

Obe  dty's  answer  makes  a  part  thereof 
certain  proceedings  bad,  in  1651,  in  tbe  cban- 
eery  court  o£  MoUle,  in  suit  Na  16M,  fw 
the  partition  of  real  properties  among  joint 
owners.  Tbe  rworter  will  set  out  In  bis 
statement  of  focts  tbe  certified  map  at  tbe 
coromlerionem  (In  said  partition  suit  Mo. 
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IflM),  CSereland.  Honroe,  and  Gtde,  ot  date 
March  18,  1861,  Bxhlblt  No.  1.  appearing  on 
the  records  of  the  chancery  court,  In  Record 
Book  B,  pp^  8ia  809,  807,  of  tbe  lower  dlTl- 
sltm  of  the  Beniond7  tract;  and  Exhibit 
No.  %  the  map  of  ward  book  of  the  city, 
drawn  by  Lewis  Troost  as  dty  engines,  pmv 
porting  to  embrace  the  lands  In  said  dty 
bounded  on  the  east  by  Water  street  and  trav- 
ersed by  Virginia,  Maryland,  and  Pennsyl- 
Tanla  streets  tKm  sold  Water  Street  Eaat  to 
the  Mobile  rlrer.  Said  answer  avers  that 
there  was  a  "general  recognition  of  and  tlie 
sale  of  lots  of  land  by  the  parties  to  the  par- 
tition 8Qlt  In  Oils  [cfaonoeiT]  court  ninnbered 
upon  the  docket  therectf  as  1601.  refer- 
ence to  tbe  map  filed  by  the  aforesaid  com- 
missioners app^ted  in  sidd  partitlim  suit, 
in  this  court  on  the  18fb  day  of  Marcb,  1861. 
and  recorded  in  this  •court  in  Book  of  Rec- 
ords B,  jnff.  806-810";  that  tbe  complainant 
"has  bons^t  and  sold  land  tn  the  dty  or  Mo- 
bile, referring  directly  to  the  map  of  record 
In  this  court  in  Record  Book  B,  pp.  807-810, 
and  that  such  transactions  upon  the  part  of 
the  complainant  made  an  Irrevocable  dedica- 
tion of  said  Titginla  street  from  Old  Water 
street  to  the  channel  of  MoUle  river,  as 
Shown  upon  the  map  made  by  the  aforesaid 
commissioners,  Monroe,  Cleveland,  and  Gale, 
in  the  year  IStQ,  and  made  a  imrt  of  partt- 
tton  isoceedlngs  in  cause  16M  of  the  records 
of  this  court."  nie  dty'a  answer  admitted 
that  the  complainant  owner  the  land  describ- 
ed hi  the  blU.  "with  the  exertion  of  a  60- 
foot  street  known  as  Ylrglnla  street  running 
near  the  northern  boundair  line  of  the  land 
of  said  complainant  from  Old  Water  street 
to  the  Mobile  river,  as  fully  appears  upon 
maps  attached  to  this  answer  as  Exhibits 
Nos.  1  and  2,  and  made  a  part  of  this  an- 
swer.** That  exception  Is  further  described 
as  follows: 

QTis  "Dorthem  edge  of  Virginia  street  project- 
ed east  from  Old  Water  street  to  tbe  Mobile 
river  would  pass  through  the  said  premises  and 
include  a  strip  50  feet  wide,  extendinr  east  and 
west  entirely  through  the  north  side  of  the  said 

{tremises,  and  bo  close  to  the  north  line  as  to 
eave  thereof  a  strip  of  about  1  foot  and  1  inch 
In  width  to  the  north  aide  of  the  street." 

l%e  actlcMi  (tf  the  dty  In  contracting  fiw 
the  laying  of  tbe  large  sewer  along  and  un- 
der Virginia  street  eastward  to  MoUle  river 
is  averred  to  be  "lawful  and  proper,"  from 
the  facts  stated  tending  to  show  that  the 
absolute  ownership  ot  the  lands  in  queetlon 
was  in  the  dty  of  Mobile  as  a  dedicated 
street  in  that  dty  from  a  distance  west  of 
Water  street  and  extending  east  of  Water 
street  to  the  diannel  of  Mobile  river.  It  is 
further  averred  that  the  «mstruction  of  said 
sewer  was  not  an  invasion  of  complainant's 
pr(q>er^  right  In  the  land  aloi^  whldi  the 
sewer  would  be  laid  to  its  dlscfaai^  In  aald 
river. 

[1, 2]  nie  complainant  must  estabUtOi  the 
material  allegations  of  her  bill ;  one,  am<mg 
others,  bdng  that  she  Is  tbe  owner  <rf  mid 


tract  land  m  which  the  sewer  was  con- 
stmcted,  and  that  the  maintoance  ot  the 
sewer  would  oonatltnte  a  pnmanait  appro- 
prlatlOD  ot  and  a  continuing  trespass  to  her 
nld  lands,  resulting  in  an  Irr^rable  injury 
to  oomiAalnant. 

It  wlU  be  Observed  that  the  seeks  no 
affirmative  reli^;  that  the  burden  remains 
on  the  cmnplalnant  to  pxove  the  matwlal  al- 
legations of  her  XSXL  BoUnson  v.  Gridln, 
173  Ala.  872i  56  South.  134.  Generally  speak- 
ing negative  avraments  need  not  be  proved  as 
pleaded.  Whwe,  howevor,  the  rlf^t  to  reli^ 
is  grounded  on  such  negative  averments,  the 
pleader  must  establish  the  truth  of  the  same 
by  evUence,  "unless  the  subject-matter  of  the 
averm^t  lies  peculiarly  within  the  knowl- 
edge of  the  othpr  party."  Glvens  v.  Tldmor^ 
8  Ala.  745-751;  Freeman  v.  Blount,  172  Ala. 
666,  65  South.  £33 ;  6  Gy C.  Dig.  Ala.  Rep.  592, 
S  240;  10  R.  C.  L.  542;  Splei«s  v.  Parker,  1 
T.  R,  141;  1  Chltty  on  PI.  206;  1  GreenL 
Ev.  162,  i  78.  Such  material  allegations,  to  be 
proven  by  complainant  were  (second  para- 
grai^  of  bill)  that  she  "Is  the  owner"  of  tbe 
land  In  question,  and,  in  addlti<m  to  ttte  pos- 
session averred  that  "she  has  a  good  and  valid 
title  thoeto"  fflfth  paragraph  thereof) ;  that 
"the  said  sewer  will  be  permaneut  in  its 
nature,  and  audi  taking  and  user  of  a  portion 
of  the  said  jironlaA  oS.  your  matrix  will  in- 
volve and  constitute  a  permanent  appropria- 
tion thereof,"  etc.,  and  "will  result  in  tbe  de- 
structimi  of  your  oratrlx's  tnvnarship  and 
right  to  the  B^d  proper^ ;  and  (tfxtb  para- 
graph) "that  the  alleged  claim  of  the  said 
dty  of  Mobile,  to  tlie  effect  that  Virginia 
street  extends  east  of  Old  Water  street  to 
the  liver,  la  erroneous  and  unfounded;  that 
there  never  has  been  any  dedication  of  the 
space  In  question  as -a  street  or.  If  there  ever 
was  such  a  dedicatlcm,  the  same  was  never 
accepted  by  the  dty  as  a  street;  *  •  « 
that  the  dty's  aforesaid  claim  that  It  has 
the  right  to  use  tAke  said  space  for  the  purpose 
aforesaid  is  nitlrely  erroneous  and  unfound- 
ed, and  that  its  acts  done  and  proposed  to  be 
done  pursuant  to  aald  daim  as  bwdnabove 
alleged  have  constituted,  and  will  continue 
to  constitute,  a  trespass  upon  and  appr<9ria- 
tlon  of  your  oratrlx*B  pn^rty  of  sudi  kind 
and  diaracter  as  entitles  her  to  an  injunc- 
tion." 

Complainant's  ultimate  source  of  title  was 
th%  decree  of  partition  ot  lands  in  MoMle 
county  among  Joint  owners,  in  chancery  suit 
No.  1604,  whweln  Brewer  &  Bdl  et  aL  were 
cranplalnants  and  .Smtth  et  al.  were  respond- 
ents. The  suit  was  Instituted  <»  September 
20,  1851.  The  decree  for  partition  and  the 
apptrtntment  of  eonunlaslonas  (E.  B.  Gal^ 
D.  W.  Goodman,  W.  T.  Cleveland,  and  H. 
Monro^  was  entered  oa  January  7»  1862 ;  th« 
subsequMit  rcDort  of  these  oommisslonarB, 
of.  the  partition,  was  made  about  AikU  12tli, 
and  the  several  allotments  to  tbe  owners  of 
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thdr  re^?ectlve  tracts,  were  conflnned  by 
the  decree  ot  April  16,  18B2.  Thna  were  tbe 
titles  of  the  ret4>ectlve  partie8,  to  their  sev- 
eral allotmrats,  vested  by  the  decree  of  coil- 
flrmaUon  (Pettlt  v.  Gibson,  77  South.  703), 
as  appeara  of  record  in  the  chancery  court 
of  said  county,  &^lnute  Boc^  D,  pp.  603  to  605, 
Inclusive,  final  record  of  cause  No.  1694. 

The  aUotment  made  by  said  cominlsslcmers 
to  H.  O.  Brewer  and  Isaac  Bell,  Jr.,  together 
with  the  decree  ot  oHiflrmation,  employs  in- 
complete description  as  showing  the  locations 
and  dlmenalona  ot  streets.  For  example  the 
allotmait  to  Bell  &  Breww  was  "oiie*haU  at 
the  wh<^  tract,  to  wit,  the  south  half  of  the 
said  tract  extending  eastwardly  from  Concep- 
tion street  to  the  draonel  of  MoUle  zlver, 
squares  numbers  267,  268,  269,  and  270,  lying 
between.  Virginia  and  Maryland  streets  and 
Conception  and  Cedar  streets.  Squares  num- 
bers 247,  248.  249.  290,  251.  262.  and  253,  lying 
between  Maryland  and  Pennsylvania  streets, 
and  Franklin  and  Scott  streets.  Also  squares 
numbers  274  and  207  situate  between  Scott 
and  Wilkinson  streets  and  south  of  Maryland 
street  Also  squares  294,  277,  and  244,  situate 
between  Broad  and  Jefferson  streets,  and 
south  of  Pennsylvania  street  Also  the  east 
half  of  squares  293,  278,  and  243,  dtuate  be- 
tween Broad  and  Marine  streets,  and  south 
of  Pennsylvania  street  Also  squares  202, 
270.  242,  241.  280,  and  291,  situate  between 
Murphy  and  Marine  streets  and  south  of 
Pennsylvania  street  All  of  said  lands  are 
colored  on  said  map  dove  color,  and  the  names 
of  Bell  &  Brewer  marked  thereon."  The 
allotment  to  "Isaac  IBell.  Jr.,  and  Lu  Olbhons," 
who  owned  one-half  of  one-twoitieth  of  said 
tract,  was  as  fMlows: 

'*A  strip  (tf  land  extending  from  Concsptim 
■treet  to  the  channel  ot  the  river,  adjoining  on 
the  north  the  lands  of  Bell  &  Brewer,  and  mark- 
ed red  on  said  map  and  having  a  frontage  of 
about  tweatf-one  feet." 

And  that  to  Robert  W.  Smith,  who  owned 
one-half  ot  one-twentieth,  was  as  follows: 

"A  strip  of  land  extending  from  Conception 
street  to  the  diannel  of  Mobile  river,  adjoming 
Bell  &  Gibbons  on  the  north  and  cootainlne  a 
frontage  of  aboat  twenty-one  feet.  •  •  •  Also 
one-eighth  of  square  243  adjoining  the  lands 
of  Bell  and  GibtKms  on  the  east  and  colored  on 
■aid  map  bhn"— and  Robert  W.  Smith's  allot- 
ment also  referring  to  said  m^. 

[3-5]  Witiiout  the  map  referred  to  and 
made  a  part  of  the  partition  proceeding  and 
decree  'Oierein,  the  streets  that  traverse  these 
lands  cannot  be  located,  nor  can  the  relative 
positions  of  the  several  squares  be  determin- 
ed. That  Is,  the  decree  and  the  map  are 
interdependent  The  term  "squares"  is  graer> 
ally  used  synonymously  with  "blocks"  In  de- 
scrlUng  urban  premises.  A  square  or  block 
means  a  subdivision  of  a  city  or  town  Inclosed 
by  streets,  whether  occupied  by  building  or  in- 
cloenires  or  merely  ccnnprlsing  vacant  lots. 
Frnaer  v.  Ott,  95  CaL  661,  30  Pac.  793;  Web- 
ster T.  City  ot  Uttle  Bock,  44  Ark.  030,  661; 


Olson  V.  City  of  Topeka,  4?  Eao.  700.  712.  21 
Pae.  219;  State  v.  Deffes,  44  La.  Ann.  164, 
10  South.  597;  Todd  v.  Kankakee  &  I.  R.  R. 
Co.,  78  IlL  530;  Harrison  v.  People,  195  111. 
466,  63  X.  E.  101 ;  State  v.  Natal,  42  La.  Ann. 
612,  7  South.  781.  782;  CaldweU  v.  Rupert, 
10  Bush  (73  Ky.)  170;  Broadway  Bap.  Church 
V.  McAtee,  8  Bush  (71  Ky.)  508,  8  Am.  Rep. 
480.  The  use  of  the  descriptive  words  and 
numerals  In  designating  the  "squares,"  in  the 
allotment  and  the  decree  confirmatory  there- 
of, to  Bell  and  Brewer,  extending  westwardly 
from  C«iception  street,  meant  such  blocks  as. 
were  appropriate  to  dtles,  for  convenience 
and  for  arrang^nent  "Into  groiqw  with 
streets  and  alleys  bcrtiweeo."  Webb  v.  City  of 
Uttle  Bode,  supra.  Without  other  roterenoe 
to  the'map  tiian  that  contained  in  the  decree. 
of  cmflrmation,  sadi  rafowce  would  con- 
stitute a  dedication  ot  the  streets  therecm  to 
the  public,  and  make  said  streets  exceptiou 
to  the  several  allotments  so  mad&  In  order 
to  establish  ownership  to  the  street  adjacent 
to  one  of  said  squares,  the  bozden  would  rest 
on  the  claimant  to  delimit  sncb  exception. 
That  is  to  say.  to  show  that  the  property  in 
question — ^In  this  case  Virginia  street  east 
of  Old  Water  street — was  not  in  the  excepted 
part,  but  was  In  the  granted  part  Southern 
Iron  &  Ste^  Co.  v.  Stowers,  180  Ala.  314,  66 
South.  677 ;  Muxwell  liand  Grant  Co.  v.  Daw- 
son, 151  U.  S.  686. 14  Sup.  Ct  458,  38  L.  Ed. 
279 ;  Hawkins  v.  Barney's  Lessee,  6  Pet  457, 
S  L.  Ed.  190.  Especially  Is  this  obvious  when 
It  Is  noted  of  the  description  in  the  decree  of 
the  lands  allotted  to  the  Bank  of  Mobile  (Vir- 
ginia and  Maryland  streets  bring  otherwise 
shown  In  the  decree  to  be  parallel)  that  Mary- 
land street,  east  of  Conception  street,  extmd- 
ed  to  the  channel  of  the  river.  The  several 
alloCBients  were  made  with  reference  to  the 
whote  map  as  it  then  existed,  and  amoonted 
to  a  dedieatioD  of  ttie  streets  ddlneated  oa 
the  map,  to  the  cUy. 

In  the  deed  from  Bell  and  Brewer,  of  date  . 
February  5, 1880,  to  John  Lawrence  Lavretta, 
complainant's  ancester  and  predecessw  In 
title,  certain  lands  were  described,  to  wit: 

"The  sooth  half  of  all  that  portion  of  the 
southern  division  of  the  Bemouay  tract  which 
lies  eaat  of  Conception  street  and  extends  east- 
wardly  to  the  channel  of  MobUe  river"  (except 
the  designated  tracts  of  lots). 

Trails  deed  also  purports  to  convey  the 
designated  lots  In  "squares  west  of  Concech 
tlon  street,"  in  square  267,  and  also  lots  No. 
268,  260,  297,  2T8,  279,  242.  280,  241,  and  con- 
cludes with  the  general  recital: 

"All  the  above  according  to  the  numbers, 
dimensions  and  locations  of  streets  as  shown 
by  the  printed  sales  map  ot  Bell  and  Brewer 
on  record  in  probate  court  of  Mobile  county, 
aald  map  being  in  conformity  to  the  decree  and 
partition  in  chancery  court  Record  Book  R, 
pages  806,  807.  80S,  809,  and  810." 

Thus  was  establlajied  the  Identity  of  the 
map  referred  to  as  in  the  probate  court  with 
that  In  the  chancery  court*  whldi  Identity 
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was  acknowledged  by  complalnaiit's  Immedl' 
ate  predecessor  In  title.  Tbat  Is  to  say,  the 
two  maps  were  one  and  the  same.  By  this 
reference^  complainant's  ancestor  recognised 
the  correctness  of  the  two  maps,  and  by 
adoptlw  authenticated  (as  to  his  lands)  said 
map  finding  expression  in  the  chancery  court 
Becord  Book  B,  pp.  80ft-810.  On  said  map 
or  maps  Tli^lnla  street  is  Indicated  as  open 
from  Conoqiitlon  street  eastwardly  to  the 
diannel  of  Mobile  river. 

[I]  For  the  purpose  oC  Interpreting  the 
conveyance,  to  ascertain  the  intentlm  of  the 
parties  to  the  deed  to  said  Lavretta,  as  to  the 
existence,  locatlws,  dimensloDS,  and  extent 
of  the  streets,  lobB.  and  blo^  indicated 
tberecm,  the  map  referred  to  In  the  decree 
and  In  the  deed  became  a  part  of  ann'plaln- 
anfs  title.  It  has  Img  berai  declared  to  be 
the  law  Uiat  where  a  map  Is  rtXemi  to  In 
a  grant  <»r  deed  as  indleatbw  what  la  In- 
tended  to  be  conveyed.  It  Is  to  be  regarded 
as  a  part  ct  the  conveyance,  and  may  be  re- 
ferred to  for  the  purpose  of  aiding  in  the 
identification  of  tha  land  showing  Its  form, 
location,  etc.  Doe  ex  Dem.  Miller  v.  OuUnm. 
4  Ala.  676.  This  rule  has  since  been  adhered 
to  by  onr  eonrta  CBlrmim^am  Sec  Ca  v. 
Southern  University,  178  Ala.  121.  65  South. 
240;  Thradier  V.  Boyster,  187  Ala.  380,  65 
South.  796),  and  Is  recognized  in  other  Ju- 
risdictions. 2  Dev.  Deeds,  1020;  IS  Cyc. 
633,  634.  And  this  is  true  of  a  reference  to 
a  plat  In  a  description  contained  In  a  deed, 
although  the  plat  so  referred  to  does  not 
WHiform  to  statutory  requirements  as  to  rec- 
ordation, etc.  Sanborn  v.  Mueller,  38  Minn. 
27.  as  N.  W.  666;  Beed  v.  Lammel,  28  Minn. 
306,  0  N.  W.  858;  Ferguson  v.  Winson,  10 
Ont.  13,  23;  DougaU  v.  Sandwich  Co.,  12 
Upper  Can.,  Q.  B.  R.,  5d.  Kr.  Justice  Sayre 
said,  of  the  burden  of  proof  where  a  deed 
refers  to  another,  thereby  making  it,  for 
the  purpose  of  ioterpretation,  a  part  of  said 
deed  containing  the  reference: 

"Plaintiff  had  purchased  tbe  entire  tract,  well 
described  in  his  deed  except  the  part  previously 
Conveyed  by  his  grantor  to  Nixon,  and  since 
the  plaintiff  in  ejectment  must  recover  on 
tbe  strength  of  his  own  titl^  and  not  the  weak- 
ness of  his  adversary's,  it  was  incumbent  on 
plaintilf  here  to  delimit  the  exception."  South* 
em  Iron  &  Steel  Co.  v.  Stovers,  188  Ala.  314, 
66  South.  677. 

Of  noiesslty.  the  same  rule  must  obtain 
where  the  description  in  a  conveyance  re- 
ferred to  a  map  or  plat  with  stre^  or  roads 
indicated  thereon  as  dedicated  to  the  pub- 
lic. The  party  claiming  anch  a  street  un- 
der such  a  conveyance  must  "delimit  the  ex- 
ception." Therefore  (applying  the  rule),  un- 
der the  averments  of  her  bill  in  the  ease 
at  bar,  the  complainant  must  show  tiiat  the 
street  In  question  was  not  dedicated  and  ac- 
c^ted  as  Indicated  on  said  map.  Tbe  agreed 
<itatement  of  fact  contains  tiw  admissltm  that 
several  early  conveyan<^  were  made  of  lots 
lying  In  the  subdivision  in  question;  that 
"the  said  map  appearing-  aa  aforesaid  mi 


pages  807,  809,  and  810  of  said  Becord  Boob 
R  of  the  chancery  court  of  Mobile  county, 
Ala.,  has  been  generally  or  many  times  re- 
ferred to  as  the  map  of  the  southern  division 
of  the  Bemoudy  tract,  by  various  owners,  in 
conveying  by  deed  portions  of  said  tract" 

[7]  In  the  family  settlonent  between  the 
heirs  at  law  or  next  of  kin  of  John  Law- 
rence lavretta  (Betts  v.  Ward,  196  Ala.  248, 
72  South.  110),  the  complainant,  her  sister, 
Phllomena  Lawroice  Lavretta,  and  her  broth- 
er, Ooistantlne  Lawmce  Lavretta,  th^ 
were  mutual  conveyances  of  date  Miar^  24, 
1896,  whldi  must  be  erantmed  together.  In 
the  deed  <hC  complainant  and  her  sister,  to 
the  brother,  the  perUnoit  r^emoe  to  the 
map  Is  as  follows: 

"Also  an  undivided  one-half  interest  in  that 
strip  of  land  known  aa  the  Bdl  and  .Gibbons 
tract  which  strip  extends  from  the  east  side  of 
Conc^tion  street  to  the  diannel  of  Mobile 
river,  it  being  the  identical  strip  ttt  land  fiHty 
feet  wide,  more  or  le8&  which  was  set  apart 
and  allotted  to  Bell  and  Gibbons  t>y  tbe  t^sn- 
cery  court,  the  decree  and  map  showing  correct- 
ly the  dimensiiHiB  tA  said  strip,  and  its  exact 
location  recorded  in  Book  B,  by  the  records  of 
the  said  chancery  court  at  Mobile,  and  said 
map  beintr  of  and  relating  to  the  southern  divi- 
sion of  tbe  Bemoudy  tract  Said  strip  is  also 
shown  in  tin  records  of  tiie  probate  court  in  the 
printed  sales  book  ot  Bell  and  Brewer."   , 

In  the  deed  from  0.  Lawrence  Lavretta 
and  wife  to  bis  sisters,  the  coociptalnafit  and 
PhilomeDa,  lots  in  designated  squares  in  the 
southern  division  of  the  Bemoudy  tract  were 
conveyed;  and  certain  of  the  property  Is 
therein  described  as  being  of  the  "southern 
division  of  the  Bemoudy  tract,  being  a  part 
of  the  property  conveyed  by  Bell  and  Brewer 
to  John  Lawrence  Lavretta  by  deed  found 
on  record  In  Deed  Book  42  N.  S.,  pages  150- 
51,  etc  Ail  of  the  above-described  property 
as  to  numbers,  location  and  description,  are 
according  to  the  sales  map  of  Bell  and  Brew- 
er, of  record  in  tbe  probate  court,  and  said 
map  being  according  to  a  decree  or  petlticm 
[meaning  the  partition  had]  In  the  chancery 
court,  to  be  found  In  Book  R,  of  the  records 
of  said  court,  pp.  806,  807,  808,  809,  and  810." 
When  the  Lavretta  deeds  are  considered  to- 
gether, the  purpose  Is  shown  to  effectuate  a 
division  of  tbe  lands  theretofore  purchased 
by  their  father  from  Bell  and  Brewer;  and 
for  the  purposes  of  this  ease  the  two  deeds 
must  be  construed  as  one  instrumcoit  When 
the  recitals  contained  in  the  deed  of  Bel)  ami 
Brewer  to  John  Lawrence  Lavretta,  and  tbe 
recitals  In  the  subsequent  deeds  of  the  Lav- 
rettaa  to  eadi  othw,  are  so  considered,  and 
aldPd.  as  th^  must  be,  by  the  map  recorded 
In  the  chancery  court  (In  Becord  Book  R, 
from  pages  806  to  810),  the  setting  apart 
and  platting  of  the  tract  In  iquestlon  Into 
urban  subdivisions — streets,  alleys,  tdocks, 
lots,  etc. — its  said  several  owners,  as  so 
delineated  <m  said  map,  must  be  hdd  to  bave 
bem  Intoided  and  oxuummated  in  tbe  adop- 
tion of  the  map  by  references.  The  Hct  tiiat 
the  apparent  authority  for  ttie  record  of  the 
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map  is  not  disclosed  does  not  destM^  tbe 
binding  and  controlling  force  of  aald  refer- 
ences to  said  drawing;  and  th^  must  be 
held  to  opiate  an  estoivel  In  pals  against 
said  party  so  recogolclng  the  platting  and 
dedication,  and  their  successors  In  title. 
Sherer  v.  City  of  Jasper.  93  Ala.  530,  0  South. 
581;  Weiss  v.  Taylor,  144  Ala.  440,  39  South. 
619;  City  of  Demopolls  v.  Wet^,  supra;  Mor- 
gan T.  Railroad  Co.,  96  U.  8.  716.  24  L.  Bd. 
743;  London  v.  Oakland.  90  Fed.  691,  33  O. 
C.  A.  237;  City  T.  Oregon,  44  Or.  166,  74 
Pac  924;  EUiott  on  Boads  and  Streets  (8d 
Ed.)  I  128.  AU  saoceosoni  Id  tlUe  wwe 
bound  by  thla  lAat  Blghluid  Realty  Oo.  v. 
ATondale  Land  Co.,  174  Ala.  S26,  66  South. 
71B;  Evans  t.  Bailroftd  Co.,  90  Ala.  64,  7 
South*  768;  Smitb  t.  City  of  OpeUka,  166 
Ala.  eaOf  51  Soutb.  821;  Ham  t.  DaderlUe, 
100  Ala.  309,  14  South.  9. 

As  oonflrmatwy  of  the  early  adoptloa  of 
said  map,  we  may  obserre  that  It  found 
place  In  the  records  of  tbe  chancery  court 
more  than  60  years  ago;  and  It  baa  been 
many  ttmee  reflerred  to  as  the  map  of  the 
soDtliem  dlTlskm  ot  the  Bemondy  tract.  In 
deeds  to  parcels  of  the  land  embraced  there- 
in. The  agreed  statement  of  facts  admits 
that  and  Brewer  eouTeyed  one  ot  tbe 
lota  odE  the  lands  so  acquired  by  tbdr  pur- 
chaae  at  the  partition  proceeding,  to  one 
Del{diine  Moog,  on  January  26,  1880  (before 
cmnplalnanfs  ancestor  purdiased  Oie  lot  In 
question);  that  In  the  Hoog  deed  the  lotK 
were  described  as  being  In  the  southern  dl- 
Tirion  of  the  Bwnoudy  tract  according  to  the 
map  of  Bell  and  Brewer  reeorfled  In  the 
probate  court  of  Mbblle  county,  and  fur- 
ther described  as  a  square  bounded  on  the 
north  by  Virginia  street,  etc;  that  I^man 
Gibbons  and  wife,  on  March  6, 1863,  conveyed 
to  one  Kelly  an  undivided  one-half  Interest 
In  a  strip  of  land  running  east  of  Concep- 
ti<Hi  street  to  the  channel  of  Mobile  river, 
known  as  the  strip  marked  "Bell  and  Gib- 
bons" on  the  map  of  the  southern  division 
of  the  Bemoudy  tract,  made  by  Louis  Troost, 
city  surveyor,  and  recorded  in  Book  R,  806, 
809,  and  810  of  the  Chancery  Court.  In  Mo- 
bile County;  that  Chas.  H.  Froude  and  wife 
executed  to  King  a  deed  of  date  March  4, 
1871,  conveying  land  according  to  "a  plan 
of  southern  division  of  Bemoudy  tract  made 
by  Louis  Troost  and  recorded  In  Book  B, 
Chancery  Records,  Mobile  County." 

It  Is  also  averred  in  the  answer,  and 
shown  by  the  agreed  statement  of  fitcts,  that 
K.  H.  Brown  and  others,  being  the  heirs 
at  law  of  Archibald  Brown,  who  was  one  of 
the  parties  complainant  in  the  aforesaid 
cause  No.  1694,  executed  to  one  George  C. 
Forbes  a  deed  to  certain  of  the  properties 
"situate  in  the  southern  division  of  the  Reg- 
tste  Bemoudy  tract  in  the  city  of  Mobile," 
and  more  spedflcally  described  as  "being  the 
qame  land  eet  apart  and  allotted  to  Archi- 
twld- Brown,  In  the  decree  of  tbe  diancery 


court  of  Mobile  county,  rendered  January  7, 
1862,  and  of  record  in  Book  D,  pages  SIS.  516, 
617,  618,  and  619,  and  In  the  same  book  at 
pages  602.  60S.  604,  606,  and  606.  of  said 
chancery  court,  and  for  the  survey  and  map 
of  said  lands  as  returned  by  the  commis- 
sioners appointed  by  aald  court,  see  book  of 
chancery  records  of  the  said  chancery  court. 
Book  R,  pages  806,  807,  809,  810.  811.  and 
812." 

[I]  Thus  it  Is  shown  Omt  Che  intent  on  the 
part  of  flie  former  owners  .preceding  the 
Lavrettaa,  as  to  tibe  strip  of  land  in  question, 
was  to  dedicate  to  the  public,  as  streets  in 
the  city  of  Mobile,  to  the  channel  of  the 
river,  the  lands  indicated  as  streets  on  and 
by  the  maps  and  as  set  out  in  ttie  chancery 
record  Book  B,  p.  806  et  seq.  The  public, 
as  well  as  Individuals,  had  a  right  to  rely, 
and  did  r^,  on  this  conduct  of  such  for^ 
mer  owners,  so  clearly  Indicative  of  their  in- 
tent to  dedicate.  4  McQuillin,  Mun.  Corp.  f 
1561;  1  Elliott  on  Boads  &  Streets  {3d  Ed.) 
H  138-140;  East  Birmin^m  Co.  v.  B.  M. 
&  F.  Co.,  160  Ala.  461,  40  South.  448. 

[9]  The  sale  and  purchase  of  lots  with  ref- 
erence to  the  plat  in  question  was  a  suffl- 
deat  dedication  and  acceptance  of  the  streets 
as  Indicated  on  the  plat  (Smith  v.  Opellka, 
166  AU.  630,  51  South.  821;  Highland  Realty 
Co.  r.  Arondale  Land  Co..  174  Ala.  326,  66 
SouOi.  716;  Doe  ex  dem.  Kennedy  v.  Jones, 
11  Ala.  63;  Reed  v.  Mayor,  92  Ala.  339,  9 
South.  161),  even  though  a  portion  of  Vir- 
ginia street,  east  of  Water  street,  and  be- 
tween that  street  and  the  river  channel,  was 
and  is  yet  In  the  swamp,  and  Incapable  of  the 
ordinary  uses  of  a  street.  Its  dedication, 
acceptance,  and  use,  to  Water  street,  and  the 
sale  of  abutting  lots,  by  the  several  own- 
ers, with  reference  to  the  map  showing  that, 
and  other  streets  extending  on  to  the  chan- 
nel of  Mobile  river,  effectuated  and  rendered 
Irrevocable  the  dedication,  though  the  dty 
had  not  theretofore  opened  or  improved  the 
same  as  a  street  to  the  river,  otherwise  than 
by  the  construction  of  the  sewer  In  question. 
Demopolls  V.  Webb,  87  Ala.  659,  6  South. 
408;  Smith  v.  Opellka,  supra;  Harn  v.  Dade- 
vllle,  100  Ala.  199,  203,  14  South.  9;  East 
Birmingham  Co.  v.  B.  M.  &  P.  Co.,  supra. 

In  London  &  San  Prandsco  Bank  v.  City 
of  Oakland,  90  Fed.  691,  33  Q  C.  A.  237,  the 
Circuit  Court  of  the  United  States  held  that 
a  map  or  plat  of  a  dty,  signed  and  acknowl- 
edged by  the  owners  of  the  land,  and  duly 
recorded,  and  by  reference  to  which  such 
owners  partitioned  the  property  by  deeds 
between  themselves,  constitutes  a  dedication 
to  the  public  of  the  streets  shown  thereon, 
and  that  it  is  immaterial  by  whom  or  tor 
what  purpose  the  map  was  originally  made; 
that  an  intention  to  dedicate  must  be  shown, 
yet  it  need  not  be  proven  by  positive  testi- 
mony, but  is  determinable  1^  the  peculiar 
facts  and  circumstances  of  the  case,  and  may 
be  inferred  therefrom;  that  It  Is  "more  read- 
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ily  Inferred  In  the  case  ot  a  street  In  a 
town  or  dty  than  a  country  road";  that  ac- 
ceptance of  dedication  may  be  by  act  of  the 
munldpality,  declaring  certain  named  streets 
on  a  designated  plat  as  "public  etreets,"  or  by 
user  by  the  public  of  a  portion  of  the  street 
dedicated  as  sudi  by  the  owner  of  the  land 
— the  acc^tance  in  the  latter  case  being  of 
the  entire  street,  though  its  full  use  be  de- 
ferred until  necessity  therefor  shall  arise. 
Barclay  v.  Howell.  6  Pet  498,  608,  8  L.  Ed. 
477:  Grogan  t.  Hayward  (C.  C.)  4  Fed.  161, 
164;  Coffin  T.  Portland  (C.  C.)  27  Fed.  412. 
420;  Tarldson  t.  Lime  Springs,  92  Iowa,  187, 
60  N.  W.  658;  Lakeview  t.  Lebahn,  120  111. 
82,  9  N.  E.  269,  272,  273;  Heltz  v.  St  Louis. 
110  Mo.  618,  625,  19  S.  W.  735;  Flershelm 
T.  Baltimore,  85  Md.  488,  36  Atl.  1088. 

It  is  not  controverted  that  Virginia  street 
has  long  been  open,  Improred,  used,  and 
maintained  by  the  city  of  Mobile,  and  by  the 
public  B6  used,  to  Conception  street  and  in 
fact  to  Water  street.  And  just  here  it  may 
be  observed  that  there  are  ancient  evid^ices 
of  the  dedication  and  acceptance  of  Virginia 
street  east  of  Water  street;  the  official  map 
of  the  city  In  1837  shows  that  street  to  have 
extended  a  block  and  a  half  east  of  Water 
street;  the  Troost  map  (1814)  shows  Virginia 
street  as  extending  to  the  river,  and  like- 
wise does  the  Plllans  map  (1868). 

As  we  have  already  observed,  a  large  sec- 
tion of  Virginia  street  was  open,  improved, 
and  used  as  a  public  street  by  the  city  and 
by  the  public,  as  that  street  was  delineated 
in  the  chancery  map  In  question.  Of  course, 
therefore,  all  ordinances  thereafter  enacted 
by  the  dty  governing  body,  affecting  public 
streets  generally,  had  application  to  Virginia 
street  as  It  was  in  fact  dedicated  by  said 
former  owner,  to  the  channel  of  Mobile  riv- 
er, notwithstanding  the  fact  that  said  street 
was  not  in  fact  open  east  of  Water  street 
See  extract  from  Code  of  Ordinances,  City 
of  Mobile  1897,  pp.  407-415,  set  out  in  answer 
of  the  dty  of  Mobile  In  the  instant  case. 

[IB]  We  are  not  of  the  opinion  that  the 
agreed  statement  of  fact  contained  an  ad- 
mission, on  the  part  of  the  dty,  of  complain- 
ant's absolute  ownership  of  the  lands  in 
question.  No  fair  Interpretation  of  that 
statement  can  be  given  that  effect  It  is  re- 
cited therein  that: 

"Cwuplainant  owned  and  for  many  years  has 
owned  that  part  of  the  south  two-thi^  of  the 
south  half  of  the  soutbern  division  of  the  Ber- 
noudy  tract  which  lies  east  of  Water  street, 
and  the  above-described  50-foot  strip  of  land 
is  situated  just  within  the  subdivision  just  de- 
scribed, the  north  line  of  said  50-foot  strip  beinft 
13  inches  south  of  the  north  line  of  the  said 
south  two-thirdfl  of  the  south  half  of  the  southern 
diviaoD  of  the  Bernoudy  tract  The  south  line 
of  said  tract  is  some  245  feet  south  of  the  south 
line  ot  said  60-foot  strip" 

— yet  these  words  are  Immediately  followed 
by  the  qualifying  statement: 


"If  said  SO-foot  strip  east  of  Water  street  is  a 
public  street  then  complaiDant'e  title  to  that 
portion  of  the  property  is  subject  to,  and  in- 
cumbered by,  all  of  the  easements,  risfats,  and 
privileges  which  the  public  and  maaidpalitr 
have  in  public  streets,  but  if  said  strip  is  not  a 
pubhc  street,  then  complainant's  title  to  all  of 
said  property  is  absolute  and  unincumbered." 

Thus  the  agreed  statement  of  facts  pre- 
sented the  question,  without  the  anbarrass- 
ment  of  admissions,  as  cont^ded  tor  by  ap- 
pellants: Whether  or  not  complainant  own- 
ed said  lots  free  of  any  easements,  rights  or 
privileges  which  the  public  and  the  dty  ot 
Mobile  had  in  VlrgliUa  street  to  the  cban- 
nel  of  Mobile  river.  After  a  careful  consW- 
eratlon  of  this  record,  we  are  of  the  opinion 
that  complainant's  title  is  not  absolute  and 
uQlncnmbered  to  the  land  in  question,  as 
found  by  the  lower  court  but  that  said  tract 
or  strip  of  land  is  subject  to  the  paramouat 
right  of  the  dty  of  Mt^lle  to  use  it,  as  one 
of  the  dty's  public  highways,  to  the  diannet 
of  the  Mobile  river.  See  general  authorities 
on  the  question  of  the  paramount  right  of  a 
munldpality  to  the  use  of  its  streets  for  rea- 
scmable  munldpal  purposes,  under  the  police 
powers  of  government,  collected  in  Citj-  oi 
Birmipgtoini  v.  Graves,  76  SouUi.  3S&  oi  seq. 

The  decree  of  the  dicuit  court  oC  Mobile 
is  reversed,  and  Judgmoit  ia  here  renda«d 
for  the  dty  of  Mobile,  and  diamiwiing,  at 
her  cost,  the  bill  <tf  complainant,  Delena  L. 
L.  Chapman. 

Beversed  and  rendered. 

ANDBBSON,  a  J.,  and  HAYriBLD  and 
SOMBBVIIXffi,  JJ.,  ccmcnr. 


cm  or  BIBMINGHAM  v.  GRAHAM. 
(6  Div,  71&) 

(Supreme  Court  of  Alabama.   June  27, 

1.  Dedication    •:»5S  —  BBSisTAnoss  — 

Notice. 

A  recorded  deed,  granting  to  a  land  compao; 
a  strip  to  be  used  as  a  street  with  the  resen'S- 
tion  that  the  street  could  not  be  opened  until 
the  value  of  buildings  thereon  was  paid  for.  was 
notice  of  said  condltion&  to  purchasers  of  lots 
from  the  gTante^  under  Oode  1907,  i  8873  et 
seq. 

2.  Dedication  ®s3l-~I>EnNmoN. 

A  dedication  or  public  easement  in  land  is 
generally  defined  as  its  devotion  to  a  public 
use,  by  an  unequivocal  act  of  the  owner  of  the 
fee,  manifesting  the  intentiMi  that  it  shall  b« 
accepted  to  be  used  presently  or  in  futuro. 

IfH.  Note.»For  other  definitions,  see  Words 
and  Phrues,  rirst  snd  Second  Series,  Dedica- 
tion.] 

3.  DeDICATIOK  ^SsSS—AfiOKPTANCK. 

Acceptance  of  dedication  of  a  street  must 
he  by  competent  aathority,  and  may  be  evidenc- 
ed In  several  ways:  By  deed  or  other  record: 
by  acts  that  operate  as  an  esti^pel  in  pals;  or 
by  a  common  continoed  use  on  the  part  of  the 
public  in  sodi  wise  that  a  dedication  and  ac- 
ceptance Is  presumed. 
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4.  Dedication  •3>86— Ooninaxoira  aso  Lu- 

31ATI0II8.  , 
Conditions  and  limitatiooB  ma;  be  annexed 
to  dedicationfl,  and  the  acceptance  of  a  dedica- 
tion is  subject  thereto,  unless  they  are  eubse- 
quentl;  expressly  waived  by  the  dedicator  or 
his  privieSt  but  the  conditions  cannot  be  such 
as  ciTe  toe  owner  an  immunity  from  public 
bnroeDB. 

6.  Dedication  ^55— Rbbebtation. 

Beserrations  in  dedication  may  be  either 
of  a  right  personal  to  the  grantor  or  of  a,  right 
appurtenant  to  bis  lands  for  the  benefit  of 
Which  it  is  reservied;  t^e  former  being  nnas- 
slgnable,  but  the  latter  passing  with  the  land. 

6.  Dbdicatior  «r9e5— BsaEKTAnoRs. 

A  reservation  in  a  deed,  conveying  to  a 
land  company  a  strip  giving  grantor  the  right 
to  use  and  occupy  awellirig  occupied  by  him, 
Bitaated  "in  Slst  street"  in  the  plans  of  the 
land  company,  nntU  tha  land  company  may  de- 
sire to  open  sucli  street  for  public  use,  and 
the  land  company  should  have  such  right  upon 
payment  of  Vie  value  of  the  dwelling  and  out- 
honaes  whidi  may  be  situated  in  said  street  at 
said  date,  was  personal  to  the  grantor  as  far 
as  erection  of  addititmal  buildings  were  con- 
cerned, but  was  appurtenant  to  the  land  as  to 
buildings  then  on  the  land. 

7.  EteDTCATION    ®=»5R— Resebvations. 

A  reservation  in  a  deed  of  land  to  a  land 
company  to  be  used  as  a  street,  to  the  effect 
that  grantee  could  not  open  the  street  until  the 
value  of  buildings  thereon  should  be  paid,  was 
not  contrary  to  the  law  of  dedication,  and  a  city 
could  not  have  the  buildings  removed  as  an  ob- 
atruction  until  such  buildings  were  paid  for. 

8.  PSDICATION    «»19(5)— PLATB. 

Where  a  land  company  sold  lots  with  refer- 
ence to  a  plat  showing  a  certain  street  and 
made  a  partial  ezerdse  of  an  option  to  buy  part 
of  the  street,  then  belonging  to  another,  there 
was  a  dedication  of  the  street  to  the  public  to 
the  extent  of  the  land  cmnpany's  right,  title, 
and  Interest. 

9.  DRDiCATiON  «=»39— Estoppel. 

Where  owner  conveyed  a  strip  to  a  land 
company  to  be  used  as  a  street  at  any  time  that 
the  land  company  desired  to  open  it  and  pay 
for  the  buildings  situated  thereon,  subsequent 
conveyances  by  grantor  of  adjacent  lots,  where- 
in reference  was  made  to  a  plat  of  the  land 
company,  showing  such  strip  as  a  street,  and 
payment  of  taxes  and  municipal  assessments 
on  the  strip  by  the  grantee,  did  not  operate  as 
an  estoppel  in  pais  against  the  owner's  right 
to  compensation  for  the  buildings* 

10.  Dedication  «=935— Conditions. 
Where  owner  conveyed  strip  for  street,  not 

to  be  opened  until  buildings  thereon  were  paid 
for,  an  ass^nee  of  the  owner's  rights  was  en- 
titled to  remove  additiimal  buildings  put  on  the 
land  after  the  aBsignment;  up<»i  the  opening  of 
the  street  and  payment  for  the  buildings  erect- 
ed by  the  assignor. 

Appeal  from  Circuit  Gourt,  JetSenna  Coun- 
ty ;  Hugh  A.  lioeke.  Judge. 

Bill  by  the  City  vt  Blnulngbam  against 
Mrs.  Ella  M.  Graham  to  abate  a  nolaance. 
Vrmn  a  decree  dismissing  the  bill,  the  munic- 
ipality appeals.  Affirmed. 

M.  M.  UUman  and  W.  A.  Jenkins,  both  of 
I^lrmingbam,  for  appellant.  Henry  Upsoa 
Sims,  of  BtrmlnghfiDi,  for  aK>eIlee. 

THOMAS,  J.  The  bUl  was  filed  by  the 
munidpalliy  to  abate  as  a  nuisance  certain 
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buHdings  alleged  to  be  maintained  on  a  given 

street  by  the  respondenL 

It  Is  necessary  t^at  the  several  convey- 
ances by  B.  P.  WorthingtMi  to  Joetah  Morris 
as  trustee,  and  to  Elyton  Land  Company,  of 
the  lands  embraced  In  Thirty-First  street, 
at  the  point  of  otntnictlon,  be  considered  In 
the  light  of  the  subsequent  conduct  of  the 
parties  In  order  to  determine  whether  an  nn- 
coodltlonal  or  unincumbered  dedication 
thereof  to  the  public  vas  intended  and  ac- 
cepted. 

The  tract  of  land  on  which  the  dwelling  of 
Mr.  Worthlngtoo  then  stood  was  not  granted 
to  the  Elyt<Hi  Land  0>mpany  by  the  deed  of 
September  8,  1870.  Of  the  exception  con- 
tained therein,  complainant's  bill  alleges: 

"The  lands  which  were  excepted  and  not  con- 
veyed, consisted  of  two  acres  *  *  *  up<Ki 
which  was  located  the  dwelling  house  in  which 
the  said  B.  P.  Worthington  and  his  wife,  Caro- 
line Worthinjtton,  then  resided,  and  it  was  pro- 
vided in  said  deed  that  the  said  two  acres  of 
land  is  reserved  by  the  parties  of  the  first 
part,  subioct  to  the  following  conditions  and 
terms:  "That  it  the  said  party  of  the  second 
part  or  tho  company  or  association  of  persons 
which  it  is  proposed  to  otfranise  and  incorporate 
under  the  corporate  name  and  style  of  the  Ely- 
ton Idnd  Company,  shall  at  any  time  within 
two  years  from  tbia  date  desire  to  purchase  the 
said  two  acres  of  land,  the  said  party  of  the  sec- 
ond part,  or  the  said  land  company  by  its  cor- 
porate name,  shall  have  the  right  to  purchase 
the  same,  and  the  said  parties  of  the  first  part 
shall  be  bound  to  sell  and  convey  to  said  pur- 
chasers the  xaid  two  acres  of  land  and  all  im- 
provements thereon,  upon  being  paid  by  the  said 
party  ot  the  second  part,  or  the  said  land  com- 
pany, tioe»<tf-/Sve  dollars  in  oath  for  emoK  of 
aaid  ivfo  acres,  and  alao  paying  in  cath  the  os- 
aes$ed  value  of  all  improvements  thereon  at  the 
lime  of  eaid  purcha$e,  such  value  to  be  ascertain- 
ed by  rrferees  under  the  laws  of  Alabama,  two 
of  whom  shall  be  chosen  by  said  parties  of  the 
first  part,  and  two  by  said  party  of  the  second 
part,  or  aaid  land  company,  they  having  the 
right  in  case  of  distutreement  to  <dioose  an  um- 
pire and  their  assessment  at  TSlue  of  said  im- 
provements to  be  final.*"   italics  supplied.) 

Whetiier  ^s  waa  a  reservation  or  ezcep- 
tl<m  is  ImmaterlaL  Wd}b  t.  Jones,  163  Ala. 
637.  641,  00  South.  887;  WeU  v.  HUI.  11» 
Ala.  407,  60  Soutii.  438. 

Before  the  expiration  of  this  option,  oa 
July  22, 1872,  Mr.  Worthington  and  wife  con- 
v^ed  to  Elyton  Land  Company  said  two 
acres  on  which  their  dwelling  was  located, 
on  ccmdltion  that: 

"The  said  B.  P.  Worthington  shall  have  die 

right  to  use  and  occupy  the  dwelling  and  out- 
houses now  occupied  by  hira  situated  in  Tliirty- 
First  street,  in  the  plan  of  the  propert?  of  the 
ESytcm  Lend  Company  between  Sixth  and  Sev- 
enth Avenues  South,  until  such  time  as  tiie 
said  ESyton  Land  Company  may  desire  to  open 
for  public  use  said  Thirty-First  street  between 
Sixth  and  Seventh  Avenues  South,  and  the  said 
Elyton  Land  Company  shall  have  the  right  to 
open  said  street  last  aforesaid  at  any  time  they 
may  think  proper— upon  payment  to  the  said 
B.  P.  WorthingtcHi  in  cash  the  aforesaid  value 
of  said  dwelling  and  outhouses  wtiich  may  be 
situated  in  said  street  at  the  date  of  the  as- 
sessment, which  assessment  must  be  made,  if 
the  parties  hereto  ouuot  agree  upon  the  valae, 
by  referees  under  the  arintratlon  laws  of  tlw 
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state  of  Alaboiiia,  two  of  whom  shall  be  dkosen 

by  the  said  Elyton  Land  Company  and  two  by 
the  said  B.  P.  Worthington,  they  havjngr  the 
right  in  case  of  disagreement  to  choose  an  um- 

Sire  and  their  asseasment  of  value  shall  be 
naL" 

'[1]  This  conveyance  witb  conditioos,  duly 
filed  for  record  in  the  office  of  the  Judge  of 
probate  of  tlie  county  where  the  lands  wer« 
situated  was  notice  of  said  conditions  to  all 
succesaors  in  title.  Velt<^  t.  Woodward 
Iron  Co.,  76  South.  IM ;  Code  1907. 1  837S  et 
soq. 

Was  the  effect  of  this  covenant  persotial  or 
collateral  as  to  WOTthington,  extending  to 
him  alODe  during  life,  or  was  It  a  covenant, 
rannlng  with  the  land,  of  the  conditions  on 
which  Thirty-First  street  between  Sixth  and 
Seventh  Avenues  South  was  purchased  and 
to  be  opened  to  the  public  after  payment  of 
the  purchase  price? 

[2]  A  dedication  or  ptrblic  easement  in  land 
is  generally  defined  as  Its  devotion  to  a  public 
use,  by  an  unequivocal  act  of  the  o<wner  of 
the  fee,  manifesting  the  intention  that  it  shall 
be  accepted  and  used  presently  or  In  futuro. 
In  fact,  most  dedicati<Hi8  have  been  where 
there  was  no  present  need  of  the  land  for  the 
purpose  to  which  it  was  set  apart  On  this 
subject  the  New  Jersey  court  has  obs^ved: 

"If  dedication  requires  no  deed,  no  grantee 
to  take:  if  it  be  an  act  in  pais,  not  required  to 
be  even  in  writing,  manifested  or  accompanied 
by  an  intention  to  devote  to  public  use— why 
may  not  the  owner  dedicate  land  now,  with  tlM 
distinct  understanding  that  it  wUI  not  be  want- 
ed for  public  use  in  60  3[ears?  If  immediate 
user  by  the  public,  or  even  immediate  acceptance 
by  a  competent  public  authority,  be,  in  all  cases, 
necessary  to  give  effect  to  a  dedication  of  land 
to  public  uses,  the  doctrine  of  dedication  is 
shorn  of  one  of  its  most  important  naea."  May- 
or of  Jersey  City  v.  Ktorris  Canal  &  Banking 
Co.,  1  Beadey  (12  N.  J.  Eq.)  547,  563 ;  Den  v. 
I>ammer,  20  N.  J.  Law,  86,  106,  40  Am.  Dec. 
213;  Trustees  of  M.  E.  Church  of  Hoboken  v. 
Mayor  of  Hoboken,  33  N.  J.  I^aw,  13,  22.  97 
Am.  Dec.  696;  Town  of  Derby,  etc.,  v.  Ailing, 
40  Conn.  410;  City  of  Denver  v.  Clements,  3 
Colo.  472. 

[3]  Of  the  acceptance  of  a  dedication,  we 
may  observe,  that  it  must  be  by  competent 
authority;  that  it  may  be  evidenced  in  sever- 
al ways:  (1)  By  deed  or  other  record;  (2) 
Ity  acts  that  (iterate  as  an  estoppel  In  pals; 
or  ^)  by  loDg-contlnued  use  on  the  part  of 
the  public  In  such  wise  that  a  dedicatlfm  and 
acceptance  Is  presumed.  City  of  ICobtle  y. 
Campman,  79  South.  666;  City  of  Baltimore 
T.  Broumel,  86  Md.  1S3,  37  AtL  648;  New 
Windsor  v.  Stocksdale.  9B  Md.  196,  62  AtL 
696. 

[4]  Conditions  and  limitations  may  be  an- 
nexed to  dedications ;  and  the  acceptance  of 
a  dedication  Is  subjection  thereto,  unless  they 
are  subsequently  expressly  waived  by  the 
dedicator  or  his  privies  in  estate. 

Mr.  Elliott  (Roads  ft  Streets,  voL  1,  S  163) 
collects  authorities  to  the  effect  that  an  owner 
may  grant  whatever  estate  he  sees  fit,  and 
"may  annex  conditions  and  limitations  to  his 
grant  at  pleasure,  provided  such  limitations 


and  conditions  are  not  InoonslBt^t  witb  the 
dedication  and  will  not  defeat  the  opera tioo 
of  the  grant  A  condition  or  limitation  whldi 
would  render  the  dedication  ineffectual  can- 
not be  annexed ;  thus,  a  man  cannot  reserve 
possession  to  himself,  nor  reserve  a  right 
to  do  anything  In  the  way  which  will  destroy 
its  (AaractOT  as  a  public  way."  *McMahon  v. 
Williams,  79  Ala.  288;  Well  t.  Hill.  193  Ala. 
407,  69  South.  438;  2  Devlin  on  Deeds,  H  968, 
970c,  971,  990a,  990e;  Sims  on  Covenants, 
p.  227.  This  limitation  would  apply  to  the 
Elyton  Land  Company's  dedication  to  the  pnl>- 
iic  it  It  bad  an  nnlneumbend  title  to  the 
land.  It  can  have  no  application  to  Mr.  Wor^ 
thlnstcm's  T«idor*B  Uen  tberecn  for  the  cost 
or  value  of  said  bnlldlpgs. 

As  an  authority  for  the  rl^t  ot  ttae  owner 
to  annex  to  a  dedication  a  reasonaUe  and 
consfaBtent  limitation  or  condition,  see  An- 
tones  et  aL,  Trastees,  etc.,  t.  Heirs  of  Stolava^ 
9  Port  627.  In  that  case  the  OMef  Justice, 
who  writes  tbe  (^lni<»i,  observes  that  propw 
ty  may  be  dedicated  to  public  or  t«ligloiu 
uses,  and  that  the  law  does  not  proscribe  an 
exact  period  beyond  which  the  original  pro- 
prietor shall  not  withdraw  property  from  the 
use  to  which  he  has  dedicated  it  h<dding 
that  under  the  drcumstances  Indicated  in 
that  particular  case,  acquiescence  for  only 
20  years  showed  that  the  dedicatlmi  was  only 
for  the  use  of  tbe  church  during  tbe  sover- 
eign pleasure  of  the  King  of  Spain.  This 
case  is  cited  with  approval  in  Doe  ex  dem. 
Kennedy's  Ex'rs  v.  Jones,  11  Ala.  63,  where 
it  is  held  that  where  no  limitations  are  ex- 
pressed in  the  dedication  of  a  street  It  ex- 
tends across  the  shore  to  low-water  mark, 
as  the  shore  may  be  reclaimed  or  filled  up 
by  accretions  and  become  a  part  of  the  town, 
l^iere  are,  however,  conditions  of  another 
class,  that  have  been  sought  to  be  annexed 
to  dedications  of  land  to  public  use,  that  are 
condemned;  sotA  as,  those  intended  to  be 
annexed  to  an  absolute  dedication  to  the 
public,  seeking  to  secare  to  the  dedicator, 
bis  belrs  and  aMigoB,  quoad  oOier  property, 
"an  Immimity  from  public  burdens.**  On 
grounds  of  public  policy  no  am  will  be  ex- 
empted from  the  discharge  of  burdois  Impos- 
ed upon  others  similarly  situated ;  and  au- 
thority to  acc^t  a  grant  with  such  c(mdIti(Mia 
of  immunity  annexed,  is  denied.  Ridiarda  v. 
Cincinnati.  31  Ohio  St  506,  618. 

[I]  If  it  be  Insisted  that  tbe  dause  in  ques- 
tion. In  the  Worthington  deed,  was  in  part  the 
reservation  of  e  right.  It  should  be  noted  that 
reservations  in  conveyances  may  be  dtber  of 
a  right  personal  to  the  grantor,  or  of  a  right 
appurtenant  to  his  lands  for  the  benefit  of 
wUch  it  is  reserved,  finch  personal  right  is 
not  assignable  (Norcross  v.  James,  140  Mass. 
1S8,  2  N.  E.  946 ;  Kettle  River  R.  Co.  v.  Eas- 
tern R.  Co.,  41  Minn.  461,  43  N.  W.  469,  6  U 
R.  A.  Ill),  and  does  not  pass  to  a  grantor's 
belrs  or  paaonal  r^resmtativea  (Klster  t. 
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Reeser,  98  Pa.  1,  42  Am.  Rep.  008;  Cave  t. 
CraftB,  S3  CaL  IBS;  Tackw  v.  J<Hie>»  8  Moot 
22S,  19  Fac.  S71).  If  the  right  Is  real,  at- 
tached to,  and  appurtenant  to  the  land  tor 
the  period  atipnlated.  It  passes  conveyance 
or  descends  to  the  grantor'a  heirs  or  vests 
In  personal  representattves.  4  Elliott  on 
Contracts,  |  3866  ;  2  Elliott  on  Contracts,  | 
1448.  For  example,  the  reaerratiott  to  the 
lessee  of  a  right  ot  occupancy,  for  a  term 
of  years,  axuA  parts  of  the  pranlBes  as 
he  reduces  to  cnltlTatloD  each  year  of  the 
term,  was  held  to  ran  with  the  land,  and  to 
be  binding  on  either  a  purchaser  with  notice 
or  an  assignee  of  the  reversion.  Callan  v. 
McDanlel,  72  Ala.  96;  McDanlel  t.  Callan,  75 
Aln.  327;  2  Elliott  on  ContractB.  |  1448. 

The  construction  of  the  covenants  in  the 
Conveyance  is  not  without  difficulty,  the  in- 
strument no  doubt  having  been  drawn  without 
the  aid  of  skilled  counsel.  However,  It  la  to 
be  observed  of  covenants  In  a  lease  that  con- 
cern the  thing  demised,  yet  "relate  to  some- 
thing not  In  existence  at  the  time  of  Its  exe- 
cution," have  been  held  not  to  "bind  the 
lessee's  assignee  unless  made  with  the  lessee 
and  his  assigns."  Spencer  v.  Clark,  6  Coke, 
16;  a.  c.  Smith's  Lead.  Cas.  (9th  Am.  Ed.) 
174.  227;  s.  c  Smith's  Lead.  Cas.  (Hare  &  W. 
Notes)  vol.  1,  pt  1,  137-228  ;  2  ElUott  on 
Contracts,  1  1448.  Some  of  the  general  teats 
of  covenants  running  wUli  the  land  are  that 
meb.  covenant  most  pass  to  the  assignee  of 
the  land  Itself  (Leek  t.  Meeks,  74  Soath.  81; 
Clark  T.  Swift,  3  Meta  [Bfass.]  890;  Dorser 
T.  Railway  Oa,  58  IlL  66;  Brown  r.  Btmtles, 
28  Ute.  487,  48  Am.  Dec.  504);  most  affect 
the  nature,  qnality,  or  value  of  Oie  property 
demised  ind^)endently  itf  collateral  drcnm- 
stances  (Merchants'  Ins.  Co.  t.  Mazange,  22 
Ala.  168;  McMahon  v.  Williams.  79  Ala.  288; 
Norman  v.  Wells,  17  Wend.  IN.  T.]  136 ;  Con- 
gleton  T.  Pattiaon,  10  East  Rep.  13S;  Spencer 
T.  Clark,  Pasch.  25  EUk.  16;  s.  c  5  Coke's  Rep. 
16  (cor  Supreme  Court  Library  Id  3  Coke's 
Bep.  pt.  6,  16];  Smith's  Lead.  Cas.,  voL  1, 
pt.  1.  pp.  137-228;  Gibson  v.  Holden,  116  111. 
199,  3  N.  &  282,  66  Am.  R^.  146;  Parish  v. 
Wbltney,  3  Gray  [Mass.]  516;  Kettle  River  R. 
Co.  Eastern  By.  Co.,  41  Minn.  461,  43  N. 
W.  469,  6  L.  B.  A.  Ill);  mast  affect  the  mode 
of  enjoyment  and  there  must  be  a  privity  be- 
tween the  contracting  parties  (T^eek  v.  Meeks, 
supra;  Webb  v.  Robblns,  77  Ala.  176;  Gil- 
mer T.  M.  &  M.  Ry.  Co.,  79  Ala.  569,  572,  58 
Am.  Bep.  623 ;  Mygatt  v.  Coe,  152  N.  T.  457, 
46  X.  B.  949,  57  Am.  St  Rep.  521 ;  Norcross 
T.  James,  140  Mass.  188,  2  N.  E.  946;  Wiggins 
T.  Railway  Ca,  94  lU.  83.) 

[t]  The  conditions  In  Mr.  Wwthlngton's 
deed  to  the  Elyton  Land  Company,  which 
were  covcmanta  rnnnlng  with  the  land,  se- 
cured to  Mr.  Worthlngtm,  bis  heirs,  or  as- 
■tgns,  the  right  to  use  and  occupy  the  dwell- 
ing and  outhouses  designated  for  the  time 
indicated,  and  that  the  land  embraced  in 
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nilrty-Flnit  street  would  be  used  for  that 
public  purpose  vrtien  the  street  was  opoied, 
and  secured  to  that  land  company  or  Its  as- 
signs tbB  right  to  open,  as  a  puUlo  tlKHxragb- 
fare,  Thirty-First  street  between  Sixth  (F) 
and  Seventh  (Q)  Avenues  Bonth,  at  any  time 
Qie  grantee  or  Its  assigns  may  Qilnk  proper 
to  open  the  same  pursuant  to  the  plan  of  said 
street  and  avenues  Qinetoftne  platted  by  that 
company,  on  payment  In  cash  the  assessed 
ralnes  at  the  dwelling  and  outhouses  situated 
therein.  The  covenants — ^if  snch  there  wa*— 
to  erect  other  buildlngB  on  the  property  after 
the  delivery  of  the  deed  frcxn  Mr.  Worthlng- 
ttm  to  Elyton  Land  Company,  and.  In  pursu- 
ance of  the  occupancy  of  the  dwelling  and 
outhouses  secured  by  his  deed  to  Elyton  Land 
Company  for  the  time  Indicated,  was  person- 
al to  Mr.  Worthlngton,  and  did  not  extend  to 
his  assigns.  The  value  ot  such  buildings  as 
may  have  been  erected  by  Mr.  Worthlngton  In 
the  reasonable  exercise  of  his  right  of  occu- 
pancy, to  the  time  he  conveyed  his  Interest  In 
the  lands  to  Mrs.  Caroline  Worthlngton,  was 
secured  to  him  and  his  assigns  by  the  cove- 
nants In  his  conveyance  to  Elyton  Land  Com- 
pany, and  constituted  a  part  of  the  purchase 
price  for  the  landa  that  must  be  paid  for  per 
covenant  conditions.  Spencer  t,  Clark,  supra. 

[7,  8]  Such  conditional  conveyance  of  the 
lands  for  public  street  was  not  omtrary  to 
the  law  of  dedication,  since  a  grantor  may 
reasonably  limit  or  deny  certain  uses  of  lands 
conveyed,  and  otherwise  reasonably  fix  Umi- 
taUoos  tor  Uieir  use'  by  covenants  running 
with  the  land.  Webb  v.  RobUxa,  buvxa; 
Gilmer  v,  M.  ft  U.  By.  Co..  supra.  Xbe  use 
of  the  words,  "Olkirty-Flrst  street,  between 
Sixth  and  Seventh  Avenncs  Sooth.**  In  the 
cmveyance  in  questi<Mi,  as  to  Ifr.  Worthing^ 
ton,  bis  heirs  and  assl^is,  was  deecriptlTe  of 
that  part  of  the  two  acres  of  the  homestead 
tract  sold  <m  conditions  uneQUlvoeally  stated, 
and  was  a  reasonaUe  limitation  of  the  use 
to  which  It  was  to  be  subjected  by  Elyton 
Land  Company  or  assigns.  Under  the  Elyttm 
Land  Comttany's  plat  or  map,  showing  Thirty- 
First  street  as  open  for  the  use  of  the  public, 
Its  sale  of  lots  with  reference  thereto,  and 
its  partial  exercise  of  the  option  (of  Decem- 
ber 8, 1870)  by  tbe  purchase  ofi  July  22. 1872, 
on  conditions  of  the  land  from  Worthlngton 
for  use  as  a  public  street,  as  against 
Elyton  l4ind  Gixnpany  and  its  assigns, 
constituted  a  dedication  of  all  its  right, 
title  and  interest  tber^n  to  the  public 
and  to  those  who  purchased  reductive 
lots  with  reference  to  that  map,  showing  as 
open  to  the  public  said  avmnes  and  that 
street.  This  right  vras  subject,  however,  to 
the  payment  of  the  balance  of  the  purchase 
nxmey  necessary  to  secure  from  Worthlngton 
or  assigns  an  unincumbered  title  thereto. 
The  intention  of  the  parties  to  this  effect  is 
disclosed  not  only  by  the  Instrament  but  by 
the  adtnationot  the  parties  and  the  sorronnd* 
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Id;  circumstances,  iBdadlog  that  of  tbe  loca- 
tion of  th^  lands  with  reference  to  others 
theretofore  purchased.  By  such  conditions 
the  Elyton  Land  Company  and  its  assigns,  on 
the  one  hand,  and  B.  P.  Worthlngton  and  his 
heirs  and  assigns,  on  the  other,  were  bound 
as  to  the  consideration,  the  time  and  terms  of 
payment,  and  the  use  to  which  the  lands  was 
to  be  subjected.  The  acceptance  by  subset 
quent  purchasers  of  lots  in  the  same  subdivi- 
sion, w'tb  reference  to  this  street,  or  by  the 
moniclpallty,  was  on  the  condlUona  shown  of 
record  of  securius  to  Worthin^n  and  his 
assigns  the  payment  of  the  balance  of  the 
purchase  money  at  the  time  indicated,  and 
subject  to  the  reasonable  llmltati<»i8  of  the 
ultimate  use  for  whlcb  the  land  was  sold. 
2  Warvelie  on  Vendors,  %  680. 

The  covenant  as  for  payment  for  buildings 
thereafter  to  be  erected  on  the  strip  ot  land 
Is  questtw,  by  B.  P,  Worthlngton  (if  such 
covenant  there  was),  was  personal  and  collat- 
eral to  the  land,  and  may  not  be  exercised 
by  an  assign  as  inconsistent  with  a  dedica- 
tion thereof,  defeating  the  (^ration  of  the 
grant  rendering  it  ineffectual.  Such 
covenant  cannot  be  held  to  be  annexed  to 
the  land  and  binding  upon  the  respective 
assigns  of  the  contracting  parties.  The  re- 
cord discloses  that  the  respondent,  as  suc- 
cessor in  title  or  rii^ts  of  Mr.  Worthlngtoo, 
under  the  covenants  of  the  C(»iveyance  has 
acted  on  the  assnmptlon  that  she  was  there- 
by given  tile  right  to  erect  thereon  other 
buildings,  and  for  whldi  she  wonld  be  paid 
before  the  street  could  be  opeaeA.  The  value 
of  BU<^  thereafter  erected  buildings  by  Mrs. 
Graham  may  not  be  funessed,  and 'payment 
ther^or  required  under  the  covenants  running 
vrtth  the  land.  Mr.  Worthii^ton'a  right  to 
erect  other  buildings  on  the  strip  of  lai^ 
pordused  for,  and  dedicated  by  the  ESyton 
IabA  Ck>mpany.  as  Thirty-First  street  being 
merely  personal,  csplred  with  his  death. 
Under  such  personal  right,  Worthington's 
ultimate  assignee  cannot  claim  Justifica- 
tion lor  the  obstruction  of  the  street  by 
these  buildings  erected  by  her.  Before 
or  when  the  conditions  <^  the  covenant 
running  with  the  land  have  been  complied 
with,  Mr&  Graham  will  be  permitted  to  re- 
move the  three  buildings  therefrom;  or,  In 
default  of  such  compliance,  she  may  be  com- 
pelled to  -remove  such  obstrudions  from  the 
street  Spencer  v.  Clark,  supra ;  2  Elliott  on 
Contr.  S  1448. 

jl]  The  several  subsequent  oraiveyances 
Introduced  In  evidence  by  Mr.  «nd  Mrs. 
Worthlngton,  by  their  heirs  and  assigns,  and 
by  other  parties  in  interest,  of  adjacent  lands, 
wherein  reference  is  made  to  the  plat  or  map 
made  by  the  Elyton  Land  Cbmsnny  and 


others,  of  the  subdivision  embracing  and 
recognizing  Tblrty-Flrst  street  as  open  to 
the  public,  are  not  suffldent  to  operate  an 
estoppel  in  pals  against  re^ndent's  right 
to  claim  the  stipulated  compensation — the 
balance  of  the  purchase  numey  for  the  build- 
ings situated  thereon  at  the  date  of  Mr. 
Worthington's  deed  of  May  19,  1884.  to  Mrs. 
Caroline  Worthlngton.  The  right  of  the  owo- 
er  of  the  vendor's  lien  was  duly  reserved 
against  his  grantee  and  its  assigns,  end 
against  an  unconditional  acceptance  of  the 
lands  by  the  public  until  the  purdiase  price 
thereof  was  fully  discharged,  by  the  due  rec- 
ord of  the  ciHidlti(mal  conveyance  and  b; 
the  continued  possession  of  the  land  under 
this  conveyance  by  the  Worthlngtons  and 
their  assigns.  The  payments  of  taxes  thereon 
and  of  munidpal  assessments  apportioned 
thereto,  by  such  grantee,  were  not  acts  incon- 
sistent with  the  limited  use  and  ri^t  appur 
tenant  thereto,  reserved  by  the  grantor  to 
himself  and  assigns.  A  dlfTerent  case  is 
presented  to  that  ot  City  of  MoUle  v.  uiiap- 
man,  79  South.  566.  Respmdoit's  posses- 
sion and  other  general  acts  ot  ownerBhU>  are 
omaistent  with,  and  will  be  referred  to,  the 
otmdltlcmal  conveyance  by  Mr.  Worthlngton. 
And  when  the  tenns  of  the  purdiase  and 
dedication  are  fully  complied  wltli,  by  pay- 
ment in  cash  of  the  value  of  the  buildings  idt- 
uated  thereffli  at  the  date  of  Worthington's 
conveyance,  Mrs.  Graham's  Interest  thwdn 
and  right  of  occupancy  will  terminate. 

lit]  >As  to  the  three  cottages  erected  by 
her  on  the  land  (in  190?),  they  are  subject  to 
removal,  or,  after  the  folfUlment,  of  the  con- 
dltl<»is  of  the  original  grant,  may  be  sobjed 
to  abatement  as  a  nuisance  in  a  proper  suit 

If  the  bill  bad  been  filed  by  an  asslgu  of 
the  Elyton  Land  Company  In  the  exerdae 
of  ^  the  right  of  assessment,  and  paymmt  of 
the  cadi  value  of  tibe  obstmcting  buildings 
located  thereon  at  date  of  said  conveyance; 
ftir  the  purpose  of  npeaSag  TUrtr-Elrst 
street  at  the  designated  point,  in  cmni^noe 
with  the  conditions  of  W<»thlngt<Hi's  grant 
to  the  Elyton  Land  Company,  or  filed  by 
the  dty,  -or  by  an  owner  of  property 
having  the  right,  In  the  exerdse  of  such  cove- 
nant running  with  the  land,  a  different  case 
would  be  presented  for  dedslon.  The  purpose 
of  the  present  bill  by  the  munldiMlitr  was  to 
abate  as  a  nuisance  the  dwelling  and  all  out- 
houses ^tuate  thereoD,  without  compliance 
with  the  terms  of  the  conveyance,  which 
was  prc^rly  denied  by  the  chancellor. 

The  decree  dismissing  the  Mil  Is  affirmed. 

Affirmed. 

ANDEASON,  O.  J.,  and  MAYFIEIiD  and 
SOMEBVILLB,  JJ.,  concur. 
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STEWART  et  aL  T.  UORKIS.   (7  IMt.  821.) 

(Supreme  Court  of  Alabama.    Mar  0.  I&IS. 
Rehearing  Denied  June  20,  191&) 

1.  Wills  «=9616(6)  —  Constbuotiok  —  Es- 
tates DiVISED. 

Win  ^Tlng  life  estate  to  vlfe  with,  remain- 
der to  othus,  wife  to  have  prlvUega  of  changing 
remainder  interests  upon  curtam  conditions, 
conferred  no  absolute  power  of  disposition  upon 
wife,  within  Code  1907,  S|  3423-3426,  as  to 
particular  estate  being  disnged  to  fee  by  giving 
owner  an  absolute  power  of  disposition. 

2.  Wills  «=9Ue(6)  —  CoKBTancnoK  —  Es- 
tates Devised. 

A  will  devising  to  testator's  wife  property  to 
be  used  for  her  sustenance  and  comfort  during 
her  life  and  giving  what  is  left  to  others,  the 
wife  to  have  privuege  of  changing  devises  to 
remaindermen  moa  happening  of  certain  con- 
tingencies, gave  her  a  life  estate  only,  and  with 
respect  to  remaindm  a  power  to  dtveat  and 
substitate  another  or  others  (not  heraelf)  as 
beneficiary  or  beneficiaiies  upaa  happening  of 
contingency  specified. 

3.  Wnjjs  «=»63(K$  —  Constbitction  —  Es- 
tates Devised. 

Under  will  devisii^  to  testator's  wife  prop- 
erty to  be  used  for  her  sastenance  and  comfort 
dannc  her  life  and  giving  what  is  left  to  others, 
the  wife  to  have  privilege  of  changing  devisee 
to  remaindermen  upon  certain  contingencies, 
deviaeee  of  remainder  upcm  death  of  testator 
become  vested  with  remainders  in  fee,  subject  to 
conditions  snbsequcait  that  wife  should  have 
privilege  <^  making  diange. 

4.  Wills  ^9l04--t%)NDiTiON  SnsscQtrsinv— 

VaLI  DITT—GXBTAIIfTT. 
Conditi(»L  subsequent  that  wife  to  whom 
was  devised  a  life  estate  should  have  right  to 
direst  devisees  of  remainders  in  fee,  if  they 
should  not  "treat  her  right  during  her  life."  was 
not  void  for  uncertainty ;  uncertainty  affecting 
only  aacertainment  of  existence  of  conditionB 
subsequent 

Mayfield,  J.,  dissmtiiig. 

Appeal  frUMu  Olreult  Ooor^  Tgllad^ 
CotiDty:  A.  H.  AlstHi,  Judge. 

BUI  by  Mrs.  N.  E.  Morris  against  C.  J. 
Stewart  and  otbers.  Demnrrers  to  bill  orer^ 
ruled,  and  defttidants  appeal.  Reversed  and 
remanded. 

Blddle  &  Riddle,  of  Talladega,  for  aivel- 
lants.  Knox,  Acker,  Dixon  &  Sims,  of  Talla- 
dega, for  aii^lee. 

IVCcCLELLiAN,  J.  It  seems  necessary  to  a 
prt^r  nnderstandlng  of  the  guestltn  of  con- 
struction conddered  and  decided  to  repro- 
duce the  last  will  and  testamoit  of  T.R.  Mor- 
ris, deceased.  In  view  of  the  allegation  of 
tbe  bill  that  Morris  left  little  or  no  personal 
property  at  his  decease,  the  construction  of 
his  will  Is  taken  with  reference  to  Its  effect 
to  devolTB  the  title  to  114  acres  of  land 
which  he  owned  and  occupied  as  a  hooie- 
atead  at  the  time  ot  his  death.  The  bill 
asserts  that  the  testator's  widow,  Mrs.  N.  E. 
Morris,  obtained  a  fee-sUnple  title  to  these 
lands  asA  had  a  iWit  to  dispose  of  them 
dther  by  wlU  or  amv^ance,  sale  or  gift, 
U  sbe  so  destred,  and  also  that.  In  view  of 


prorUoos  (xmtalned  In  the  third  and  fourth 
paragraphs  of  the  wlU  to  be  quoted,  "she 
has  changed  the  manner  In  whldi  said  prop- 
erty shall  descend  or  be  conveyed,  and  has 
^ected  to  ta:to  possession  of  the  s^d  prop- 
erty and  the  Cee-slmple  title  to  the  same 
and  does  h«^y  so  elect,"  being  now  in  pos- 
ses^n  of  the  land,  claiming  to  own  the  same 
in  her  own  right  Omitting  formal  parts, 
the  wlU  reads: 

"1st.  I  will  that  all  of  dAts  and  funeral  ex- 
penses shall  be  paid  by  my  executors  as  soon 
after  my  decease  as  possible. 

"2d.  I  will  and  bequeath  to  my  beloved  vrife, 
N.  Eu  Morris,  all  the  rest  and  residue  of  my  es- 
tate, real,  personal  and  mixed  property,  to  be 
used  for  her  comfort  and  sastainance  during  her 
lifetime  and  she  has  a  right  to  nse  it  as  she 
sees  pn^r. 

"3d.  I  will  and  bequeath  to  George  W.  Cooley 
and  his  wif&  Belle  Cooley,  the  said  George 
Cooley  being  tbe  son  of  Dd.  F.  Cooley,  deceased, 
one  half  of  the  property  that  is  left  at  the  death 
of  my  wife.  My  wife  hereby  has  the  privilege 
of  changing  the  one  half  interest  daring  her  life 
if  tHe  said  George  W.  Cooley  or  Belle  Oool^ 
does  not  treat  her  right  during  her  life 

"4th.  I  will  and  bequeath  to  C  J.  Stewart  and 
his  wife,  S.  J.  Stewart,  the  remaining  one  half 
of  all  my  property,  real,  personal,  and  mixed 
at  the  death  of  my  wife,  if  ^e  should  ontllve 
me.  My  wife  hereby  has  the  right  and  privi- 
lege of  changing  the  remaining  one  half  as  de- 
scribed  above  if  the  said  a  J.  Stewart  or  S.  J. 
Stewart  fails  to  treat  her  right  during  lier  life. 

"5th.  This  will  and  last  testament  it  [Is]  for 
my  wife  during  her  lifetime  and  at  her  deatii  to 
be  divided  as  above  stated." 

From  the  terras  of  tbe  instrument  It  ap- 
pears  that  the  testator's  Intention  is  to  these 
effects:  First,  ^at  upon  the  testator's  death 
there  became  at  once  vested  In  Mrs.  N.  E. 
Morris,  testator's  widow,  a  life  estate  in  the 
property  described  In  the  second  paragraph, 
the  correctness  of  this  conclusion  being  fur- 
ther confirmed  by  the  recitation  of  the  testa- 
tor's purpose  In  the  provisions  of  the  fifth 
paragraph  of  the  will:  Second,  that  upon 
the  testator's  death  there  became  at  once 
vested  In  the  Stewarts,  under  the  fourth 
paragraph  of  the  will,  the  remainder  In  one- 
half  of  the  property  of  the  testator  left  at 
the  death  of  the  life  tenant;  and,  third,  that 
la  like  vesting  In  the  Gooleys  of  tbe  remain- 
der In  the  other  one-half  of  the  property  was 
effected  through  the  provlsiona  of  the  tlilrd 
paragraph  of  the  will.  According  to  the 
manifest  Intent  of  the  testator  as  specifically 
expressed  In  his  will,  the  life  estate  express- 
ly devised  to  Mrs.  N.  E.  Mbrrls  was  not  in- 
tended to  be  enlarged  into  an  ab^wlute  fee. 
Denson  v.  Mitchell,  26  Ala.  360;  Weathers  v. 
Patterson,  30  Ala.  404,  wherein  the  first-cit- 
ed deliverance  Is  distinguished  from  that 
made  in  Flinn  v.  Davis,  18  Ala.  132. 

[1]  No  absolute  power  of  disposition  being 
conferred  tv  this  will  upon  Mrs.  Morris  (the 
life  toiant),  as  w&s  decided  to  be  the  case  in 
Minis  T.  Davis,  197  Ala.  SS.  72  South.  344,  the 
ai^lcabllity  at  whldb  dedshHi  to  the  will  un- 
der review  has  beoi  read  and  particularly 
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consldeied  by  tb»  court  In  omsiiltaticm  and 
foui^  to  be  witbout  application  to  the  will 
of  Ur,  UbrrUi,  tbe  pTorlsiotts  oC  Code,  |} 
3423-3425,  are  without  appllcatlim  (Nabon 
T.  Woolsey,  174  Ala.  289,  S6  South.  S38);  and 
the  absence  of  any  provision  oonferrlng  a 
general  and  b^efldal  power  to  devise  the 
land,  mndi  less  the  power  to  sell  and  con- 
vey, excludes  Uie  aiq?Ucatloa  at  the  provi- 
sions of  section  3426  of  the  Code.  To  state 
this  ccmclusion  somewhat  more  concretely: 
The  will's  provisions  for  the  vested  remain- 
der estates  deny  the  possibility  of  an  Inter- 
pretation that  would  acoH^  Mrs.  N.  E.  Mor- 
ris the  power  to  make  an  absolute  disposi- 
tion in  any  form  of  the  land  left  by  the  tes- 
tator. The  only  possible  argument  against 
these  conclusions  is  sought  to  be  deduced 
from  the  language  of  the  secwd  paragraph 
wherein  the  testator  provided  that  the  prop- 
erty therein  described  might  be  used  for  the 
comfort  and  sustenance  of  his  wife  during 
her  lifetime,  and  that  she  should  have  a  right 
to  use  it  as  she  saw  proper.  It  is  clear,  we 
think,  that  these  provisions  of  the  will  were 
never  Intended  by  the  testator  to  confer  on 
the  wife*  to  whooi  he  gave  a  life  estate  only, 
a  power  to  dispose  of  the  realty  to  tbe  ex- 
tinction of  the  -remainders  vested,  through 
the  third  and  fourth  paragraphs,  In  tbe 
Stewarts  and  Oooleys.  Hovely  v.  Herrick, 
152  Wis.  11,  139  N.  W.  384. 

[2]  The  mere  fact  that  reference  Is  made 
through  the  use  of  the  term  "left"  in  the 
third  paragraph,  and  that  substantially  the 
same  Idea  is  expressed  in  the  fourth  para- 
graph, in  defining  the  subject-matter  of  the 
devises  In  remainder,  is  not  sufficient  to 
overcome  the  plain  provisions  of  the  Instru- 
ment whereby  the  wife  was  given  a  life  es- 
tate only,  and,  with  respect  to  the  remain- 
ders, a  power  to  divest  them  and  to  substi- 
tute another  or  others  (not  herself)  as  the 
beneficiary  or  benefldarles  of  the  remainder 
or  remainders,  upon  a  contingency  therein 
■pedfled,  later  to  be  considered. 

These  considerations  would  necessarHy 
refute  the  construction  of  the  will  set  forth 
In  ptiases  of  the  bill. 

[3]  The  devises  to  the  Cooleys  and  to  the 
Stewarts  operated,  as  stated,  to  Invest  them 
with  remainders  in  fee.  The  provisions  In 
the  third  and  fourth  paragrai^  whereby  the 
power  was  conferred  on  the  wife  of  chang- 
ing these  devises  during  her  life,  If  she  was 
not  accorded  by  these  parties,  respectively, 
proper  treatment,  did  not  impose  a  limita- 
tion upon  the  estates  devised  to  Oie  Oooleys 
and  the  Stewarts,  respectively,  but  affixed 
thereto  a  condltlMi  subsequent  Scbouler  on 
Wills.  IS  598,  509,  et  seq.,  607.  The  condition 
could  only  have  recourse  and  effect  during 
tbe  life  of  the  testator's  widow,  and  neces- 
sarily, after  the  remainders  thus  created 
had  become  vested.  It  Is  to  be  noted  In  this 
connection  that  there  Is  no  devise  over  of 
the  property  In  which  the  remainders  were 


created,  and  also,  that  there  Is  In  tbe  instnt 
moit  no  resldaary  devise  at  the  testator^ 
property;  and.  If  the  remainders  shonld  be- 
come entirely  extlngulslied  by  reason  of  tiie 
happening  during  the  life  of  the  widow  of 
Uie  condition  subsequent,  the  decedent's  es- 
tate would  be  left  without  testamentary  lU^ 
rection  as  to  Its  devolntlon. 

It  was  the  manifest  Intent  of  the  testator 
to  clothe  his  wife,  the  life  tenant,  with  flw 
power  to  divest  fba  renulndera  if  those  in 
whcHn  he  Invested  such  remainders  should 
not  "treat  her  right  during  her  life.**  The 
motive  Inspiring  the  testator  to  txater  this 
authority  on  his  wife  was,  as  is  evldoit,  to 
insure,  as  far  as  such  a  pro\'islon  could, 
proper  treatment  of  his  widow  on  the  part 
of  those  named  In  paragraphs  3  and  4  of  Iila 
will.  The  prlvUege,  right  and  power  to  de- 
termine whether  these  beneficiaries  or  any 
of  them  accorded  the  widow  the  proper  treat- 
ment during  her  life  was  committed  to  the 
widow,  in  whose  t)ersonaI  interest  it  was 
distinctly  created. 

[4]  It  is  suggested  In  the  brief  that  this 
condition  subsequent  Is  void  for  uncertainty, 
and  that,  In  consequence,  only  the  condition, 
not  the  devise,  is  defeated.  Carter  v.  Oartn*. 
39  Ala.  679.  A  remotely  related  question 
was  presented  In  Summers  v.  Summers.  73 
South.  401,  L.  B.  A.  1917C,  507,  but  the  point 
of  decision  there  was  that  the  uncertainty 
effected  the  designation  of  the  beneficiaries 
ol  the  devises;  whereas  here  tbe  uncertain- 
ty asserted  would  affect  the  ascerCalDnient 
or  determiuatlon  of  the  existence  of  the  cod- 
dition  subsequent  that  would  defeat  and 
divest  the  estate.  We  see  nothing  In  tUs 
nmdltion  subsequent  to  offend  public  policy 
in  any  degree.  Onr  o[dnlon  Is  that  the  con- 
dition sahseqaent  is  not  void  fn-  ancertalnty. 
The  power  to  ascertain  and  to  determine  tlie 
fRct  of  her  pnqier  treatmnt  by  Uw  lemaln- 
dermoi  is  reposed  In  lier  irremeable  dlscxe- 
tlon.  If  the  testator,  as  he  undoubtedly  did. 
saw  fit  to  hinge  the  survival  of  these  re- 
mainders nptm  the  Irrevisable  discretion  and 
judgment  of  his  widow,  to  the  end  that  those 
named  shonld  be  Induced  thereby  to  accord 
her  the  treatment  she  conceived  was  her  due. 
no  reason  occurs  to  ttds  court  to  deny  effect 
to  this  thus  plainly  expressed  Int^t  of  tbe 
testator,  and  so  notwithstanding  tbe  result 
may  be  to  render  tbe  decedent  intestate,  in 
whole  or  In  part,  and  to  onpower  his  widow 
to  dispose  of  tbe  remainders  through  an  ex- 
ercise of  her  testamentary  power  to  substi- 
tute another  or  otbera  who  will  take  the 
land  In  remalndw,  after  tbe  expiration  of 
her  life  estate. 

Tbe  court  therefore  erred  in  overroUng 
tbe  second  ground  of  tlie  d«mirrer;  and  the 
decree  Is,  on  Ibat  account  <Rily,  reversed, 
and  tbe  cause  remanded. 

Reversed  and  remanded.  All  Oie  Jostlcea 
concur,  exc^t  MATTIELD,  J.,  who  dissents. 
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MATFIBCiD,  J.  I  concur  in  most  that  is 
said  in  the  opinion,  but  cannot  concur  In  the 
conclnslon.  The  bill  properly  invokes  the 
jiirlsdictl<Hi  of  a  court  of  equity  for  two  pur- 
poses: First,  to  construe  the  will  set  out  in 
the  bill;  and,  second,  to  determine  what 
title  the  devisees  mentioned  in  the  will  take. 
Two  of  the  fonr  respondents  confess  the  eq- 
uity of  the  bill,  and  consent  that  the  court 
construe  the  will  and  determine  what  title, 
If  any,  they  have  In  and  to  the  property  de- 
vised. 

The  other  two  respondents  demur,  assign- 
ing the  ground  that  the  bill  Is  without  equity, 
and  other  special  grounds.  The  trtal  court 
overruled  the  demurrers,  and  these  respond- 
ents appeal,  and  the  court  reverses  the  decree 
of  the  trial  court  holding  that  the  demurrers 
should  have  been  sustained. 

To  this  conduslon  I  cannot  concur.  As  I 
understand  the  opinion,  It  shows  that  the  bill 
has  equity  as  to  both  respondents,  tliat  is,  as 
for  a  construction  of  the  will  and  to  deter- 
mine title.  If  I  correctly  Interpret  the  opin- 
loD.  It  shows  tliat  Qie  respondents  have  no 
presmt  title  or  interest  In  the  land  devised ; 
the  conditio  mlwequnit  havliig  occurred, 
wbldi  cut  off  or  destroyed  any  tittle  which 
Oiey  would  othervlae  bare  taken.  In  other 
words,  the  opinion  shows  that  respondents 
bare  no  titla  or  Interest,  and  yet  sastains 
their  demnrrer  to  the  MIL  If  they  had  no 
title,  surely  complainant  had  a  right  to  have 
that  determined.  If  th^  title  la  exUn- 
gnisfaed  by  oomplalnanVs  exerdstng  "the  ir- 
revlsable  discretion  reposed  in  her  by  the 
testator.  If  defendant's  title  was  so  cut  na, 
thai  wbere  did  that  title  go.  It  bad  to  go 
somewfaem  It  ooold  not  remain  In  thh 
donda;  It  went  into  whomsoever  the  com- 
Idalnant,  the  life  tenant,  designated.  She 
derignated  bersdf  so  the  bin  allies.  If  die 
Is  i^ven  an  Irrevisable  discretion  to  cut  off 
and  determine  reqwndent's  title,  and  to  des- 
ignate to  wbom  It  should  g^  aortiy  abe 
could  des^nate  herself  as  the  one  to  whom 
It  sboald  ga  Tliere  Is  nothing  In  the  will 
to  CTClnde  the  idea  that  she  should  change 
the  remainder  from  the  respondent  to  bei^ 
self.  The  will  shows  cleariy  that  she  was 
the  chief  object  of  the  testator's  affections, 
and  that  the  property  was  to  be  used  for  her 
-sole  benefit.  Hie  result  Is,  to  my  mind,  un- 
avoidable. The  language  of  the  will  is  that 
complainant  the  life  tenant,  shall  have  the 
right  and  privilege  to  change  the  one-half 
described  above.  If  she  has  the  rl^t  to 
change  the  one-half  Interest,  that  Is,  to 
change  the  beneficiary,  if  she  has  the  right 
to  say  who  shall  take  this  half  Interest,  can 
she  not  name  herself  as  the  beneficiary  when 
the  will  expressly  provided  that  the  property 
it  conveyed  was  to  be  used  for  her  comfort 
and  sustenance  and  that  she  had  the  right 
to  use  It  as  she  sees  proper,  and  that  she 
even  bad  the  right  and  privilege  "during 


her  life"  (not  at  her  death  by  will)  to  name' 
the  beneficiary  of  the  one-half  Interest  in  the 
remainder  devised  to  res^rondents?  It  Is  a 
strange  constructioii  to  hold  that  the  testa- 
tor intended  by  this  will  to  provide  that  any- 
body In  the  world  could  take  the  remainder 
devised,  on  condition  subsequent  having  oc- 
curred, except  hta  beloved  wife,  the  chief  ob- 
ject of  his  bounty  and  affection. 

If  the  o{dnloo  and  decision  stands,  the 
complainant  will  have  to  change  the  benefici- 
ary of  the  remainder  by  naming  some  person 
or  persons  other  than  herself  as  the  benefici- 
ary, and  then  have  the  beneficiary  convey  to 
her,  or  she  will  name  them  by  conveying  to 
them  on  condition  that  they  convey  back  to 
her.  The  language  of  the  will  excludes  the 
Idea  that  she  can  change  the  b^efidarles  by 
will  only  because  it  provides  In  terms  that 
she  do  so  during  her  life.  In  my  Judgment 
the  trial  court  ruled  directly  in  overruling 
the  demurrer  to  the  bllL  The  opinion  shows 
the  bill  to  contain  equity  as  that  the  wlU 
should  be  construed,  and  when  construed  in 
connection  with  the  averm^ta  that  the  con- 
dition subsequent  has  happened  whlA  de- 
feats the  Utle  devised  to  respondent.  It 
la  true  the  blU  says  that  the  will  passed  the 
fee  to  complainant ;  but  only  on  the  coodl- 
tlon  subsequent  that  the  rsnalndermen 
named  In  the  vrfU  failed  to  "treat  the  life 
tenant  right"  and  that  she  thereafter  chang- 
ed the  beneficiary  by  naming  herself  as  the 
sole  remainderman,  thereby  merging  the  two 
estates  In  her.  If  the  condltlim  subseqaent 
never  happened,  then  complainant  took  a  life 
estate  only.  If  it  did  happen,  complainant 
could  change  the  beneficiary  or  remainder- 
man and  as  to  this  she  was  given  an  irrevis- 
able discretion.  The  bill  avers  that  she  has 
exercised  the  discretion  rq^osed  by  the  will 
and  named  herself  as  the  sole  beneficiary, 
thus  merging  the  whole  title  In  ber. 


PATTiaiSON  V.  HOI/MES  et  al.   (8  Dlv.  88.) 
(Supreme  Court  of  Alabama.    June  6,  1018. 
Rehearing  Denied  June  20,  1018.) 

1.  MOBTOAGES       ^503   —  BKDEUFTXOn  — 
"PaOPEHTY." 

The  right  of  redemption  from  mortgage  fore- 
closure as  given  by  Code  1007,  |  &746,  ia  trans- 
ferable either  before  or  after  forecloiiure  and 
gives  a  property  right  under  definition  of  prop- 
erty as  right  to  possess,  use,  enjoy,  sell,  and 
dispose  of  a  thing.  (Per  Sayre  and  Thomas, 
JJ.) 

[Ed.  Note. — For  othtx  definltioDS,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 

2.  MOBTOAQES    45»616~AB80LUTS  CONVET- 
ANCE— SeCHRITT— HiGHT  TO  REDEEM. 

A  bill,  alleging  that  mortgagee  purchasing 
at  foreclosure  sole  obtained  no  deed  and  did  not 
go  into  possession,  but  thereafter  secured  an  ab- 
solute deed  from  mortgagor,  the  ctHnplainant, 
on  parol  agreefoent  to  give  right  of  redemption 
and  praying  for  recovery  of  land  and  cant'ella- 
tioD  of  deed,  held  to  be  sastained  as  against  de- 
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'  murrer  (or  want  of  equity  based  on  contention 
that  atatutorr  right  of  redemption  was  cut  off 
by  the  azrement,  and  that  agreement  could  not 
be  varied  by  parol,  on  theory  of  declaring  abso- 
Inte  conveyance  security  for  right  of  redemption. 
(Per  Sayre  and'  Tfaomas,  JJ.) 
8.  MOSTOAGES  «S>32(S)— ABSOLUn  CONVIT- 

anck—Secubitt— Bight  or  Rbdkvption. 
The  right  to  have  the  deed  declared  security 
held  not  afrected  by  the  fact  that  redemption  un- 
der Code  1007,  8  &74^  must  have  certain  formal- 
itieB,  as  reliec  la  snnted  on  omtract  and  not 
statate.  (Per  Sajre  and  TbomMM,  JJ.) 

4.  MOBTGAGES  ^9016  —  BEDKICFTIOIT  — 
Aqbeement  AnXCTIHQ  BlGHX— Gavcella- 
IZON— PUCADING. 

A  UU,  alleging  that  mortsaffee  parAaring 
at  fwedosure  sale  obtained  no  deed  and  did  not 
go  into  possession  but  thereafter  secured  an 
absolute  aeed  from  mortgagor,  the  complainant, 
on  parol  agreement  to  give  right  of  redemption 
and  praying  for  recovery  of  laad  and  eancdla- 
ti«i  of  deed,  held  to  be  anatained  aa  against  de- 
murrer for  want  of  equity  on  theory  of  bill  to 
secure  statutory  right  of  redemption  inequitably 
denied  complainant  with  cancellation  of  deed  as 
Incidental  reliet  (Per  Gardner,  Mayfield,  and 
SMnerrille,  JJ.) 

Anderson,  C  J.,  and  McOlellan,  J.,  disaenting. 

Appeal  from  Circuit  Conrt,  Morgan  Coun- 
ty; R.  C.  Brlcketl,  Judge. 

Bill  In  equity  by  T.  Z.  Holmes  and  others 
against  A.  O.  Patterson.  From  a  decree 
OTermllng  demurrer  to  bill,  detoidant  ap- 
peals. Affirmed. 

E.  W.  Godber,  of  Decatur,  for  appellant 
Sample  &  Kllpatrlck,  of  Cullman,  for  ap- 
pellees. 

SATRE,  J.  As  the  bill  filed  by  sKKllees 
shows,  appellant  foreclosed  his  mortgage 
upcm  the  land  of  appcdlees,  and  became  the 
purdiaser  at  the  sale;  no  irregularity  In  the 
sale  Is  averred,  bat  no  deed  was  executed  to 
evidence  the  new  right  or  title  thus  acquir- 
ed, nor  did  appellant  then  go  Into  possession. 
The  averment  of  the  amended  bill  Is  that  ap- 
pellant "never  claimed  ai^  right  In  said  land 
as  sudi  purchaser,  and  eximssly  denies  any 
claim  or  right  to  said  land  for  and  on  ac- 
count of  any  foreclosure  of  said  mortgage." 
Afterwards  appellees  made  a  deed  to  appel- 
lant without  expressed  condition  or  defeas- 
ance, after  which,  and  according  to  agree- 
ment, appellant  went  Into  posses^tm.  By 
their  bill  In  this  cause  appellees  seek  to  re- 
deem under  and  according  to  the  terms  of  a 
concurrent  parol  agreement  Into  which  the 
parties  entered;  th^  understanding  being, 
perhaps,  that  sucih  0eed.  and  parol  agree- 
ment served  in  lien  of  a  formal  foreclosure. 

The  bin  avers  that: 

"Soon  after  the  alleged  or  attempted  mortgage 
foreclosure  sale,"  appellant  "requested,  urged, 
and  inaisted  that  complainants  [appellees]  exe- 
cute to  him  a  deed  in  proper  form  conveying  to 
him  said  land,  and  suggested  that  such  deed  re- 
cite as  a  consideration  the  amount  of  the  indebt- 
edness on  said  mortgage,  stating  that  no  deed  had 
been  made  under  the  foreclosure ;  that,  in  com- 
pliance with  said  requeat,  the  complainants  ex- 
ecuted said  deed  upon  condition  and  with  the 
agreement  and  understanding" — resting  In  parol, . 


evidently— "be twe«i  complainants  and  respond- 
ent [appdlant]  that,  at  any  time  within  two 
years  from  the  date  of  the  execution  ot  said 
deed,  complainants  could  redeem  said  land  from 
the  respondent  by  paying  to  respondent  the  coo- 
slderation  stated,  being  the  amount  of  the  orig- 
inal debt  together  with  10  per  cent  interest 
thereon." 

It  Is  fuztbw  averred  that  the  land  Is  worth 
considerably  more  than  the  amount  of  the 
debt,  and  that: 

"Said  deed  was  executed  upon  the  scde  ei»- 

sidcratiiHi  of  said  debt  together  with  the  agree- 
ment with  the  grantee  •  •  •  that  complain- 
ants' right  to  redeem  said  land  would  not  be  in 
any  way  affected  by  said  deed,  •  *  •  ana 
after  repeated  prondses  and  asauranees  on  tiie 
part  of  the  respondent  that  complainants  would 
be  permitted  to  redeem  said  land,  and  after  re- 
peated promises  upon  the  part  of  the  respondent 
that,  upon  payment  to  him  of  the  euuiaeratioa 
stated  in  said  deed  with  10  per  cent  interest 
thereon  at  any  time  within  two  years  from  die 
date  of  said  deed,  he  would  reconvey  said  land 
so  as  to  vest  the  absolute  title  in  and  to  said 
property  back  in  the  complainants." 

The  bill  Is  not  clear  or  consistent  In  all 
respects.  It  may  be  conceded — the  demnrra 
takes  no  objectlcm  on  this  account~-and,  as 
appears  from  their  brlefa,  the  parties  are 
not  agreed  as  to  the  ground  upmi  which  It 
proceeds  or  the  precise  nature  of  the  rdlef 
sotigfat ;  but  we  cdnstme  It  as  above  stated, 
that  b^ng  perhaps  the  most  fair  and  natural 
0(mstnictlon,  and  one,  we  take  It;  of  which 
the  appellant  will  not  complain,  since  It  gives 
point  to  the  most  vital  objections  urged  In 
the  brief  against  the  bill,  demurrer  to  whidi 
was  overruled  In  the  court  b^ow. 

It  may  be  noted  further  that  a  prayer  for 
cancellation,  which  the  bill  contains.  In  con- 
nection with  some  of  the  circomstanees  un- 
der which  it  Is  alleged  the  deed  was  «cecut- 
ed,  might  be  construed  as  Intimating  In  some 
sort  fraud  in  its  procurement;  but  the  tdU 
draws  no  conclusloa  of  oppresdon,  imdae  In* 
fluence,  or  fraud  of  other  character,  and  It 
would  seem  that  It  recognizes  the  validity 
c£  the  Instryment  by  offering  to  redeon  un- 
der an  agreement  which  Is  alleged  to  have 
constituted  an  essential  part  of  the  contract 
In  virtue  of  whli^  the  deed  was  executed. 

Appellant's  argument  la  that  the  conven- 
tional deed  extinguished  the  statutory  right 
of  redemptton  absolutely — a  proposltlim  that 
need  Dot  he  denied  as  to  the  strict  statutory 
right— 4nd  that  the  or^^lnal  foredosore  must 
be  h^  valid,  and  that  the  statutory  light 
of  redemption  thereafter  existing  as  the  only 
elemoit  that  survived  such  foreclosure  could 
not  be  made  the  subject  of  a  mOTtgage.  nor 
cbuld  It  snrvtve  a  deed  absolute  in  form, 
with  a  defeasance  merely  oral;  In  short,  ap- 
pellant contends  that  fhm  Is  no  equity  in 
the  bin  fbr  the  reason  that  flie  alleged  agree- 
m«it  for  redemption  was  not  C!X|»esscd  In 
writing. 

In  Stouta  T.  Ronse,  84  Ala.  809^  4  Soutii. 
170,  this  court  held  that  mortgagor  and 
mwtgagee  may  by  fair  cimtraet,  wlttaont  re> 
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aort  to  the  oonrts,  do  what  the  law  would 
do  for  them  or  what  the  law  would  c(»Dpel 
one  to  do  for  the  other.  The  court  said  of 
nn  agrefflnent  la  that  can  slmUar  to  the 
agreement  averred  in  thla— erldenoed,  bow- 
ers, In  that  eaee  hy  an  instram^t  In  wrlt- 
loff— that  it  merely  oonverted  the  equity  of 
redonptlon  into  the  statutory  right  of  re- 
demptim,  in  order  to  save  the  expenaes  of 
foredoBiure  incident  to  a  suit  in  chancery. 

In  Pea^er  t.  Stabler,  91  Ala.  SOS,  9  Sooth. 
157.  the  court  said: 

"There  ia  no  reawm  why  a  mortgagor  and 
mortgagee  may  not  contract  with  each  other 
that  a  sale  and  conveyance  of  the  mortgaged 
property  to  the  mortgagee  shall  stand  for  a 
mere  formal  foreclo8ure"--4dtiut  Stouti  t. 
Booh,  tnpra. 

Bat  the  court  added: 

"And  they  may  contract  at  tiift  same  time  Uiat 
the  mortgagor  may  redeem  or  renurcbaBe  the 
property  within  two  years,  or  within  any  rea- 
sonable specifled  time;  but  such  agreement  for 
the  r^ht  to  repmrdiase  or  redeem  cannot  rest 
in  par^  or  be  established  by  pand  eridmce"— 
and  this  expression  is  dted  by  appellant  as 
aothority  for  his  ecmtention  stated  above. 

It  la  conceded  that  the  expression  relied 
up<ni  must  be  acc^ited  as  always  correct  if 
need  In  a  court  of  law  (Bragg  t.  Maas^,  38 
Ala.  89,  79  Am.  Dec.  82) ;  but  it  is  well  set- 
tled that: 

"In  a  court  of  equity,  the  diaraeter  of  the 
conveyance  must  be  determined  by  the  clear 
and  certain  intention  of  the  parties;  and,  if 
there  be  an  agre^ent  between  them  that  it 
rdiall  operate  as  a  security  for  a  debt,  it  can 
and  win  operate  only  as  a  mortgage.  Th^  agree- 
ment may  be  expressed  in  the  deed,  or  in  a  sep- 
arate writing,  or  It  may  rest  In  parol."  Harri- 
son T.  Maury,  157  Ala.  227,  47  South.  721. 

The  expression  relied  upon  was  entirely 
correct  Id  the  case  in  which  It  was  used,  for 
tbe  true  ground  of  the  dedsion,  in  accord 
with  our  eases  generally  (see  cases  cited  In 
the'  notes  to  section  286  of  1  Jones  on  Mortp. 
[7th  EJd.]),  appeared  In  the  further  course  of 
the  opinion  where  It  ^was  said :  "We  agree 
with  the  Chancellor  that  the  evidence  fails  to 
show  that  the  deed  was  intended  to  t^rate 
as  a  mortgage,  or  that  It  expresses  any  other 
than  the  true  Intention  of  the  parties  at  the 
time  of  its  execution" — ^riz.  that  it  was  a 
4»)nveyance  In  satisfaction  of  the  debts  due 
from  the  mortgagors  in  that  case,  thus  abso- 
Inteily  and  beyond  redemption  destroying  all 
rights  growing  out  of  the  mortgage  r^ation 
between  the  parties.  I  do  not  agree,  there- 
fore, that  the  statement  made  in  the  case  of 
Peogler  v.  StaUer  can  be  propaly  aK>Ued  to 
tbe  case  at  hand. 

Counsel  for  appellant  in  his  brief,  very  cor- 
rectly, as  I  think,  states  the  matter  at  Issue 
as  follows: 

"Now,  there  can  be  a  formal  foreclosure,  and 
there  can  be  an  informal  forecloeure.  A  formal 
foreclosure  cuts  off  the  equity  of  redemption, 
leaTing  the  statutory  right  of  redemption.  Bat 
a  formal  foreclosure  may  be  dispratsed  with  by 
agreement  of  parties,  and  an  informal  or  con- 
ventional foreclosure  be  aabstituted.  This  con- 
ventional foreclosure  must  take  the  shape  of  a 
deed  from  the  mortgagor  to  Hit  mortgagee.  If 


there  has  been  no  previous  foreclosure,  of  a 
formal  nature,  this  conventional  foreclosure 
merely  does  that  which  would  be  dtme  by  the 
formal  forecloeure — extinguiahea  the  equi^  of 
redemption,  leaving  the  statutory  right  of  re- 
demption just  where  it  would  have  been  left 
bad  there  be«i  a  formal  foreclosure.  But"-* 
and  b«e  is  stated  in  a  few  words  the  whole  force 
of  appellant's  argument  on  this  point— "where 
there  has  been  first  a  formal  foreclosure,  as 
there  has  been  here,  there  is  left,  thereafter,  no 
field  (or  the  operation  of  an  absolute  deed  save 
only  the  extinguishment  of  that  statutory  right 
of  redemptiw.  When  Patterson  foreclosed, 
there  was  nothing  but  the  bare  right  to  redeem 
left;  and  that  passed  irrevocably  by  the  deed. 
It  was  not  property  that  could  have  been  mort- 
gaged." 

Pnrsnlng  his  argument,  appellant  dtes  Hai^ 
ris  V.  Miller,  71  Ala.  26  (a  case  arising  out 
of  a  contest  of  a  claim  <rf  exemption  to  a 
debt  songht  to  be  subjected  by  garnishment, 
and  In  which,  fOr  aught  appearing,  a  deed 
was  executed)  to  the  effect  that,  where  the 
mortgagee  becomes  the  purchaser  at  his  own 
sale,  bidding  the  amount  of  hia  debt  and  ex- 
penses, tbe  mortgage  debt  Is  by  operatl<m 
of  law  satisfied  and  extinguished — a  pn^ 
ogitlon  In  no  wise  questioned,  if  the  mort- 
gagee gets  what  he  bids  for.  1.  e.,  all  the  odg- 
laal  right  and  title  of  the  mortgagor. 

Further  the  appellant  quotes  from  Mew- 
bum  T.  Bass,  82  Ala.  022,  2  South.  620,  this' 
language,  which  In  that  case  was  quoted 
from  Comer  v.  Sheehan,  74  Ala.  462; 

"We  are  of  opinion  that  one  who  purchases 
as  mortgagee  at  his  own  sale  comes  within  the 
benefit  designed  to  be  secured  by  this  statute 
(Code  1876,  i  2878,  statutory  redemption),  al- 
though no  deed,  or  other  written  memorandum 
of  the  sale,  is  made  at  the  time,  so  as  to  rescue 
the  transaction  from  the  influence  of  the  stat- 
ute of  frauds." 

From  the  report  of  Comer  v.  Sheehan  It 
appears  that  the  coiirt  was  speaking  of  sec- 
tion 2878  of  the  Code  of  1876  (section  5747 
of  the' present  Code),  providing  that  posses' 
slon  of  the  land  must  be  delivered  to  the 
purchaser  within  ten  days,  etc  In  Cooper 
T.  Hornsby,  71  Ala.  62,  the  court  said : 

"It  is  true  that  no  deeds  were  executed  be- 
tween the  parties,  but  this  was  material  only  as 
affecting  the  legal  title  to  the  lands  In  question, 
which  could  be  divested  only  by  the  execution 
and  delivery  of  a  conrgranee  in  writing" — citing 
2  Jones  on  M(»tg.  S  1884;  Oraham  v.  Newman, 
21  Ala.  497. 

And  in  Sfiewhum  t.  Baas,  supra,  the  court 
further  eald: 

"The  case  of  Cooper  v.  Hornsby,  71  Ala.  62, 
decides  that  'such  a  sale  is  valid,  as  against 
third  parties,  on  collateral  asnailment ;  not  be- 
ing strictly  void,  hut  voidable  merely  by  in- 
terposition of  the  statute  [of  frauds],  which  is 
considered  as  waived,  unless  specially  pleaded 
by  one  having  the  right  to  set  up  the  defense. 
The  sale  therefore  is  binding,  bo  long  as  the 
parties  do  not  object  to  its  validity,  as  It  would 
operate  to  cut  off  the'equlty  of  redemption  of 
the  mortgagor,  and  reduce  it  to  a  mere  statutory 
right  of  redemption.*" 

But  In  an  action  of  ejectment.  Ham  brick 
V.  New  England  Ifortgage  Security  Co.,  100 
Ala.  551,  13  South.  778,  also  dted  by  appel- 
lant, tbe  court  said; 
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"We  have  before  now  bdd  that  so  lonf  lat  the 
foredOBure  Bale  under  a  mortgage  stands,  and  no 
affirmative  legal  steps  are  taken  to  avoid  It,  the 
porchaser,  although  he  la  the  mortgagee,  must 
be  regarded  as  the  owner  of  the  land.  Not  being 
competent  to  make  a  conveyance  to  himself,  his 
title  may  be  only  equitable,  and,  standing  alone, 
might  be  insufficient  to  support  ejectment ;  but, 
by  virtue  of  his  title  as  mortgagee,  both  the  le- 
gal  and  equitable  title  become  vested  in  him,  and 
constitute  a  perfect  title,  subject  only  to  the 
right  of  the  mwtgagor,  seasonably  expressed,  in 
a  oomt  of  equity,  to  be  let  in  ta  redeem,  and 
this  he  cannot  do,  without  ofFering  to  do,  and 
doing  equity" — citing  cases. 

[1,  2]  Whatever  result  might  flow  from  the 
cases  referred  to,  if  held  applicable  to  the 
case  under  consideration.  It  is  quite  <^ear 
that  under  the  statute  as  It  now  Is,  section 
5746  of  the  Code  of  1007.  the  right  of  re- 
demption Is  transferable,  either  before  or 
after  foreclosure  as  a  property  right  The 
right  of  redemption,  as  now  deflned  by  stat- 
ute, falls  within  the  common  definition  of 
property  as  the  right  to  possess,  use,  enjoy, 
and  to  sell  or  otherwise  dispose  of  a  thing 
accordit^  to  the  will  of  the  owner,  without 
diminution  or  control  save  only  by  the  laws 
of  the  land.  32  Cyc.  677.  At  any  rate.  It 
is  evident  that  appellees  had  a  substantial, 
assignable,  and  descendible  Interest  in  the 
prt^rty,  notwithstanding  the  foreclosure, 
and  that  aK>elIant  needed  a  deed  to  make 
even  his  foreclosure  title  perfect  in  form 
and  in  fact.  If  then  appellant  conceived 
it  to  his  Interest  to  waive  what  right  he  had 
acquired  by  the  foreclosure,  still  resting 
in  parol,  and  to  bargain  with  appellees  for 
a  deed  which  would  vest  in  him  the  form  of 
a  perfect  title,  agreeing  nevertheless  that 
it  should  operate  as  a  security — of  a  peculiar 
sort.  It  may  be  admitted — ^no  sufficient  rea- 
son is  perceived  why  the  court  should  not 
give  effect  to  the  agreement  according  to  the 
Intention  of  the  parties,  instrument 
purports  to  be  an  absolute  conveyance,  and 
was  executed  as  [banned;  but  if  the  relaticm 
of  debtor  and  creditor  still  existed — and  we 
so  construe  the  bill — and  both  parties  ac- 
tually intended  a  transfer  for  security  only, 
then  it  would  seem,  on  a  familiar  prindple 
of  eQulty,  that  the  grantor  may  treat  the 
transaction  as  though  its  mortgage  nature 
were  expressed  In  terms.  Such  agreement 
merely  substituted  for  one  security  another 
of  different  form,  conferring  additional  bene- 
fits upon  the  appellant  mortgagee,  and  Is  in 
Ittlnclple  no  more  obnoxious  to  the  statute 
of  frauds  than  any  other  which  is  saved 
from  the  statute  by  the  spirit  of  the  maxim, 
'*Onee  a  mortgage,  always  a  mortgaije."  Et- 
en  if,  as  argued,  a  deed  conditioned  by  such 
agreement  did  not  Improve  appellant's  po- 
sition— though  this  cannot  be  succesBfuIly 
maintained,  for  thereafter  he  was  pat  In- 
to possession  In  order,  It  may  be  inferred, 
that  be  might  enjoy  routs  and  profits  as 
ownei^that  consideration  would  not  con- 
trol the  construction  of.  the  bill,  but  would 
be  a  matter  of  evidence,  to  be  wd.s3ied  in 


determining  tlia  isane  of  fbct  wbetber  the 
instrument  vaa  Intended  to  <werate  as  a 
security,  u  allied,  or  as  a  deed  fbrever  fore- 
closlnK  the  relation  of  dditor  and  creditor 
between  the  parties  and  substituting  anoth- 
er, entirely  new,  m&k  was  the  use  made  of 
a  like  ccnslderatlon  In  the  case  of  Adams 
T.  Pllcher,  02  Ala.  477,  8  South.  767.  dted  by 
appelant  Nor  does  It  answer  the  case  aver- 
red by  appeHees  to  say.  aa  app^ant  does 
In  efTect,  that  a  bill  by  appellant  to  fore- 
close under  th»  agreement  could  not  be  main- 
tained, and  therefore  that  no  security  could 
have  been  intended — we  would  pr^er  to  sty 
such  a  bill  could  hardly  serve  any  usefiU 
purpose — for  appellees  have  by  contract 
placed  appellant  In  a  position  of  advantage 
In  whldi  he  could  novo-  need  to  foreclose. 
The  burden  of  any  action,  necessity  for 
which  might  arise  out  of  the  new  relation 
between  the  parties,  was  left  to  rest  ^tire- 
ly  and  exclusive  upon  upp^ieem,  and  that 
actlim  must  be  takai  within  a  limited  time. 

[S]  It  is  further  urged  against  the  UU  that 
appellees  are  seeking  to  avail  themseives  of 
the  provisions  of  the  statute  of  redemptions 
without  complying  with  the  prime  condi- 
tion Imposed  by  the  statute,  which,  as  ap- 
pellant states  it,  requires  payment  of  the 
redemption  money  into  court,  or  such  part 
thereof  as  the  redemptloner  knows  or  can 
ascertain  to  be  due.  Pretermitting  possible 
objections  to  this  statement,  for  that  it 
harks  back  to  old  decisions  and  ignores  the 
provisions  of  section  5748,  new  to  the  Code 
Of  1907,  aa  amended  by  Che  act  of  1011  (p. 
381),  and  putting  aside,  as  immaterial  and 
superfluous,  those  averments  of  the  bill 
which  indicate  an  apprehension  on  the  part 
of  aM>ellees  that  they  needed  to  proceed 
as  in  a  case  of  statutory  redemption,  and 
by  whldi  appellees  have  sought  to  a>ail 
themselves  of  the  benefit  of  that  section,  ap- 
pellees' bill  is  not  a  bill  to  redeem  under  the 
statute,  but  It  is  a  bill  to  redeem  under  and 
according  to  the  terms  of  a  valid  partd 
agreement,  made,  along  with  the  deed.  In 
substitution  for  a  foreclosure;  sucb  agree- 
ment, and  the  redemption  under  it,  being  un- 
affected by  the  statute,  though  evidently  en- 
tered into  with  the  purpose  of  securing 
rights  and  Imposing  liablUtiee  like  onto  those 
secured  and  Imposed  by  the  statute.  Sudi 
being  the  case,  appellees  come  into  court, 
not  with  the  burd^is  Imposed  upon  statu- 
tory redemptioners,  but  more  In  the  tealilon 
of  equitable  redemptioners,  la  whose  case 
it  is  not  essential  to  the  equity  of  their  bin 
that  it  should  allege  a  previous  tender  nor 
that  any  amount  should  be  brought  into 
court.  HcCalley  v.  Otey,  90  Ala.  802.  3 
South.  167;  Hammett  v.  White.  128  Ala.  3S0, 
29  South.  547;  Johnson  v.  Smith,  190  Ala. 
S21.  OT  Sooth.  401. 

The  Chief  Justice  bases  Ids  oitfnlon  that 
there  is  no  equity  In  the  bill  upcm  the  an* 
tbority  of  Graee  v.  Clemen's,  94  Ala.  887, 10 
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South.  906^  and  Feai^  t.  Stabler,  ftl  Ala. 
306,  9  South.  157.  I  have  stated  the  reason 
why,  In  my  judgment,  Peai^r  t.  Stabler  is 
not  an  authority  In  the  drcnmstances  ai  this 
ease.  As  for  Ootee  t.  Clements,  It  Is  Indeed 
a  very  apt  authority  ag^nst  tbe  opinion  of 
OABDNKB,  J..  In  which  MATFIBLD  and 
SOMEBTILLE,  JJ.,  have  concurred.  Bat  it 
most  be  noted  that  the  bill  in  that  case 
proceeded  upon  the  theory  that  a  sale  or  re- 
lease of  tbe  equity  of  redemption  bad  been 
fraudulently,  oppressively,  or  InequltaUy 
procured,  and  r^f  was  denied  on  the 
ground  that  the  proof  sustained  no  such  case. 
However,  the  court  proceeded  to  state  Its 
consideration  of  the  rights  of  the  parties 
on  defendant's  theory  of  the  character  and 
purpose  of  tbe  bill,  and  the  majority  of  the 
court  were  ot  the  oi^on  that  the  evidence 
of  the  complainant,  who  was  the  only  wit- 
ness testifying  to  tbe  terms  of  tbe  agree- 
ment, if  accepted  as  true,  showed  a  condi- 
tional sa1&  Accepting  now*  that  finding  of 
tbe  majority,  I  would  have  no  difficulty  in 
agreeing  with  the  conclusion  that  the  agree- 
ment to  allow  the  right  to  repurchase,  not 
being  in  writing,  was  void  under  tbe  stat- 
ute of  frauds.  But  I  do  not  so  construe  the 
averments  of  tbe  bill  in  this  case.  My  con- 
struction of  tbe  bill  Is  that  the  d^t,  by 
agreement,  surrlved  the  Imperfect  foreclo- 
sure, and  that  complainants^  bill  is  a  bill,  not 
to  repurchase,  but  to  redeem.  I  do  not,  of 
course,  know  what  the  proof  will  develop; 
but,  if  it  makes  out  a  case  In  consonance 
with  tbe  bill  as  I  construe  it,  I  think  com- 
plainanta  shonld  have  relief. 

The  condualon  reached  by  THOMAS.  J., 
wbo  concurs  In  tbe  foregoing,  and  the  writ- 
er, is  that  the  objections  taken  by  demurrer 
and  urged  in  argument  against  tbe  bill  can- 
not be  sustained,  and  that  the  decree  of  the 
circuit  court,  orerrullng  tbe  demurrer,  should 
be  affirmed,  and  tbe  opinion  of  the  majority 
of  tbe  court  is  that  the  decree  should  be  af- 
firmed, though  the  majority  is  not  In  agree- 
ment as  to  tbe  grounds  upon  which  the  Judg- 
ment should  stand.  The  other  Justices  have 
expressed  their  own  dUCerent  views. 

Affirmed. 

GAiElDNBB,  J.  (concurring  In  result).  I4| 
lly  concorrence  In  the  affirmance  of  the  de- 
cree of  the  court  below  is  rested  upon  a 
tbewy  difFerent  from  that  treated  in  the 
foregtdng  (pinion  of  Hr.  Justice  SATRE, 
and  may  be  very  briefly  stated  as  follows: 
The  bill  Is  construed  as  disclosing  that  the 
mortgage  here  involved  was  foreclosed  (the 
mortgagee  becoming  tbe  purchaser),  but  no 
deed  was  executed.  The  bill  further  shows 
that  soon  thereafter  respondent  urged  the 
oomplalnanta  to  execute  a  deed  to  him, 
which  they  did  after  considerable  insistence 
both  by  respondent  and  his  brotber-tn-law 
who  accompanied  respondent  to  complain- 
ants premises  and  took  the  aciiiowledgments 


to  the  deed.  There  was  no  consideration 
for  this  deed;  other  than  tbe  d^t,  security 
for  which  the  mortgage  was  executed.  The 
deed  was  executed  by  tin  complainants  npon^ 
the  rqieated  assurance  on  the  part  of  the  re- 
spondent that  uptm  payment  of  the  coiudder* 
atlon  stated  in  the  deed,  with  10  per  cent, 
interest  thereon,  at  any  time  within  two 
years  fnan  tbe  date  of  Que  deed  he  (re^cmd- 
ent)  would  reconvey  said  land,  uid  "that 
complainants'  right  to  redeem  said  land 
would  not  be  In  any  way  affected  by 
deed.**  It  Is  also  allied  that  the  land  In- 
volved was  of  considerably  nune  value  than 
the  amount  of  the  Htht  Tbe  Ull  prays  for  a 
caneellatlim  ct  this  deed,  and  that  OHuplaln- 
ants  be  permitted  to  redemn  the  land  upon 
the  paymoit  of  Uie  amoont  ascertained  by 
the  court  to  be  due. 

As  an  excnae  for  the  foUnre  on  the  part 
of  the  comfAalnants  to  trader  tb»  amoont 
due  In  court,  the  bill  Shows  a  demand  in 
writing  made  upon  respondent  that  they 
(complainants)  be  fanilshed  with  a  statement 
of  the  debt  and  all  lawful  chai^,  in  all  re- 
spects as  provided  by  section  5748  of  tbe 
Code  vC  1907.  and  a  refusal  on  his  (respond- 
ent's) part  to  furnish  the  same.  The  bill  was 
filed  within  tbe  period  of  two  years  followinf* 
the  foreclosure  of  the  mortgage. 

Courts  ot  equity  scan  with  great  wat^ful- 
ness  transactions  of  this  character  between 
tbe  mortgagor  and  mortgagee,  and  the  mort> 
gagor's  right  of  redemption  is  Jealously 
guarded  in  eqtiity,  so  that  agreements  for  its 
extinguishment,  as  by  a  sale  fnnn  the  mort- 
gagor to  the  mortgagee,  are  closely  scrutin- 
ized, and,  if  found  to  have  been  Induced  by 
unfair  or  <vpres8ive  use  of  tbe  advantage 
which  is  presumed  to  be  held  by  the  mort- 
gagee, such  an  agreement  wilt  be  set  aside 
and  redemption  allowed.  This  principle  was 
given  ^ect  In  Pearsall  v.  Hyde.  189  Ala.  86, 
66  South.  666,  where  the  foUowlng  quotation 
from  the  Supreme  Court  of  Ohio  was  noted 
with  approval: 

"Courts  will  semtlnbn  suidi  a  transactiiHi, 
and  will  not  allow  the  mortgagee  to  take  any 
undue  advantage.  He  wlU  not  be  allowed  to 
use  bis  position  as  a  creditor  to  oppress,  or  to 
drive  an  unconscionable  bargain.  But  where 
such  a  sale  ia  a  fair  one,  unaer  all  tbe  dnnun- 
stances,  it  will  be  sustaiaed." 

This  principle  was  also  applied  in  tbe 
still  more  recent  case  of  Shaw  v.  Lacy,  74 
South.  933,  where  It  was  held  that,  in  coses 
of  this  character,  "the  burden  of  proof  is  on 
the  mortgagee  to  show  that  the  transaction 
was  fair  and  honest— free  from  the  infection 
of  fraud,  oppression,  or  any  form  of  undue 
Infiumce."  The  opinion  quotes  with  approval 
from  Villa  v.  Rodriguez,  12  Wall.  323,  20  L. 
Ed.  406,  from  which  I  have  taken  the  ftdlow- 
ing  excerpts  as  peculiarly  applicable  here. 
Speaking  -of  the  right  of  redemption,  where 
the  mortgagor  has  conveyed  to  the  mortgagee 
the  equity  of  redemption,  the  court  said: 

"It  is  cbaracterUed  hr  a  jealous  and  aalutary 
p(4icy.   Principles  almost  as  s^n  are  applied 
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as  thoae  which  govern  where  a  lale  by  a  cestui 
que  trnst  to  his  trustee  is  drawn  in  question. 
To  give  TaHdity  to  aucb  a  sale  by  a  mortgagor, 
it  muat  be  shown  that  the  ccmduct  of  the  mort- 
^gee  wa&  in  all  tiiinga,  fair  and  frank,  and 
that  be  paid  for  the  property  what  it  was  worth. 
He  must  hold  oat  no  dclu^ve  hopes;  he  must 
exercise  no  undue  influence;  he  must  take  no 
advantage  of  the  fears  or  poverty  of  the  other 
party.  Any  indirectira  or  obliqmty  of  conduct 
la  fatal  to  his  title.  Every  doubt  will  be  rewlv- 
ed  against  Itim." 

The  Pearsall  Case,  aupra,  also  notes  aome 
of  the  authoritiea  dealing  with  the  question 
of  "marked  undemlnfttloQ"  of  the  property 
in  cases  of  that  character,  dlscloslnK  that 
some  of  the  antborittes  hare  bMd  that  gross 
Inadequacy  of  coosldmtlcA  alone  wilt  Itself 
sofflce  to  swfAd  an  absolute  conveyance  by  the 
mortgagor  to  the  mortgagee. 

It  aniears  therefore  tbat  the  inimdple  of 
tiieae  cases  does  not  rest  upon  sodi  proof  of 
fraud  necessary  to  vitiate  the  instniment  en- 
Urdy  as  If  In  a  eontt  of  law.  The  coorts 
recognize  that  the  mortgagee  occupies  a  posi- 
tion of  advantage,  and  the  mortgagor  usually 
occupies  the  position  of  one  In  a  necessitoQa 
conditbHi.  And  thus  a  court  of  equity  scru- 
tinises sndi  a  tranaactbai,  and  will  allow  no 
undue  advanb^  to  be  taken  of  the  mort- 
gagor. The  mortgagee  will  not  be  permitted 
to  use  his  position  to  oppress,  or  to  drive  an 
imcrasclonable  bargain,  or  to  take  any  undue 
advantage.  His  conduct  must  be  "fiUr  and 
frank." 

True,  In  the  Instant  case,  Ume  Is  no  aveiv 
ment  that  the  mortgagee  mlsrepreswitea  the 
ocmtenta  of  the  deed,  or  Uiat  the  mortgagors 
did  not  understand  that  they  were  executing 
a  deed ;  but  the  Ull  does  show  that  tbe  mort- 
gagee iweaaed  die  comj^lnanta  wldi  the  ex- 
ecndmi  of  this  deed,  and'pnnniBed  and  assur- 
ed them  repeatecUy  that  their  rli^t  of  re- 
danption  would  remain  unaffected  thereby 
— all  of  wblcb  without  any  new  oonsldwatlon 
tor  its  suKKwt  Without  the  exeeotlm  of 
this  deed  the  complainants  had  two  years 
within  which  to  redeon  their  ^rtverty  and  to 
permit  the  mortgagee  to  hold  this  deed  and 
thus  cut  oil  their  right  of  redemption  would 
be  to  permit  him  to  obtain  an  undue  advan- 
tage, and  to  drive  an  unnmscifHiablo  bargain, 
based  upon  his  false  and  deceptive  pranlses 
and  assurances— the  "d^aive  hopes"  men- 
ti(med  in  tbe  above  quotation  from  the  YUla 
Case. 

I  am  therefore  <^  the  oplnlou  that  the  prin- 
ciple aivlied  in  Pearsall  v.  Hyde,  supra,  and 
Shaw  V.  Lacy,  supra,  together  with  the  au- 
thorities there  dted.  sustain  the  equity  of 
this  bill  for  the  exercise  of  the  statuttny  rlg^t 
.of  redemption,  and  to  set  aside  the  deed  in 
question  as  having  been  Induced  by  unfair  or 
oppressive  use  of  the  advantage  whidi  he 
held  as  mortgagee.  I  recognize  the  fact  that 
the  authorities  in  the  Pearsall  and  Shaw  Gas- 
es deal  with  the  cutting  off  of  the  equity  of 
red^ption ;  but,  uoAer  the  averments  of  the 
bill,  I  con  see  no  reason  why  the  same  prin- 


ciple sbould  not  be  glvm  appUcatlon  in  Oie 
Instant  case,  where  It  appears  that  sorai  after 
the  toredosure  of  the  mortgage  the  deed  was 
obtained  upcn  sndi  false  promises  and  assur- 
ances Bo  as  to  cut  off  from  the  mortgagors  the 
statutory  right  of  redemption. 

I  am  of  the  opinion  that  the  bill  is  not  sub- 
ject to  any  of  the  assignments  of  demurrer 
interposed,  and  that  Its  equity  may  be  rested 
upon  the  rights  of  complainants  to  exercise 
the  statutory  right  of  redemption,  and.  as  an 
Incident  to  their  relief  and  to  pave  the  way 
therefor,  have  said  deed  set  aside  and  can- 
celed.  I  therefore  concur  In  the  result. 

BCAYFIBU)  and  SOMEBTILLB,  JJ.,  ccm- 
cur  in  the  foregoing  views. 

ANDERSON.  G.  J.  (dissenting).  I  tlilnk  the 
bill  was  subject  to  the  reBp<Hid^^8  demui^ 
rer.  and  therefore  dissent  from  the  holding 
of  the  majmlty.  The  bill,  as  last  amended, 
negatives  a  foreclosure  under  the  terms  of 
the  mortgage)  and  avers  the  execution  of  a 
deed  In  lieu  of  a  foredoenre;  ther^ore,  I 
do  not  see  how  some  of  the  members  of  the 
court  can  hold  that  the  complainant  has  a 
statutory  right  of  redemption.  T%e  Mil 
avers  an  oral  agreement  at  the  tlma  of  the 
execatltm  of  the  deed  to  permit  the  complain- 
ant to  redeem  the  pn^rty.  A  mortgagor 
and  mortgagee  can  no  doubt  obviate  a  fore- 
closure by  a  deed  and  the  mortgagor  can 
preserve  Ms  right  to  redeem,  either  under  the 
terms  of  the  deed,  or  by  an  lnd^>eDdeDt 
writing;  but  such  an  agreonent  must  not 
rest  In  parol,  as  it  is  within  the  statute  of 
frauds.  Ooree  v.  Clements.  94  Ala.  337,  10 
South.  906;  Peagler  v.  Stabler,  91  Ala.  308,  9 
South.  l67.  True,  we  have  an  equitable  rule 
that,  even  In  the  absence  of  a  written  reser- 
vation of  a  right  to  redeem.  If  the  deed  Is 
procured  by  fraud  or  oppresslrai  the  court 
win  upon  timely  application  set  the  same 
aside  to  the  extent  of  permitting  the  mort- 
gagor to  redeem  the  property;  but  the  bill  in 
the  present  case  falls  to  make  out  such  a 
case  of  fraud  or  oppression  as  would  author^ 
Ize  a  court  of  equity  to  annul  tlie  deed. 

McOLEH/LAN,  J.  (dissenting.  The  ap- 
peal is  from  a  decree  overruling  the  appel- 
lant's demurrer  to  the  bill.  Hie  court  sus- 
tained grouds  35  and  36  of  the  demurrer  to 
the  bill  as  It  stood  before  the  last  amend- 
ment, but  overruled  the  demurrer  to  the  UU 
as  finally  amended.  There  is  no  particular 
occasion  to  deal  with  the  bill  otherwise  than 
on  the  case  niade  after  Oie  last  amendment, 
nie  first  consideration  is  the  constrnctlon  of 
the  bin  as  finally  amended.  According  to  the 
familiar  rule,  its  averments  must  be  construed 
most  strongly  against  the  pleader.  S  Mlch- 
le.  Dig.  Ala.  Bep.  p.  640.  Reading  the  Uli. 
as  last  amended,  In  the  light  and  nnder  the 
influence  of  the  stated  rule  of  construction, 
the  case  made  is  simply  this:  Tbe  mortga- 
gee  (appeUant-reapondoit)   f(»eclosed  the 
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mortgage  noder  tbe  power  ot  sale,  and,  1>elng 
the  bigheBt  bidder  thereat,  became  the  pur- 
chaser  of  tbe  land  described  In  the  mortgage 
and,  now,  also  described  In  the  blU;  and  sob- 
seqneat  to  the  foredosure  the  erstwhile  mort- 
gagors executed  to  the  erstwhile  mortgagee 
a  conveyance  of  these  lands  with  the  parol 
promise  to  allow  grantors  (erstwhile  mort- 
gagors) to  "redeem"  at  any  time  within  two 
years  from  the  date  ot  the  deed  by  paying  the 
conalderatlon  named  In  the  deed — a  copy  of 
the  deed  not  being  exhibited  with  the  bill — 
and,  within  two  years  from  the  date  of  the 
foreclosore  sale  and  subsequent  to  the  execu- 
tion of  the  deed  m.eQtloned,  the  erstwhile 
mortgagors  filed  this,  tl^elr  bill  to  eoforoe 
statutory  redemption.  Tbe  principles  of  law 
applicable  to  the  case  made  by  the  bill  are 
all  thOToughly  settled  In  this  jurisdiction. 
There  being  no  facts  averred  to  Impeach  the 
foreclosure  sale,  nothing  remained  thereafter 
In  the  mortgagors  but  the  statutory  right  of 
redemption;  the  relation  of  mortgagor  and 
mortgagee  was  thereby  completely  severed 
and  the  respondent's  (appellant's)  attitude  of 
a  purchaser  at  the  foreclosure  sale  was  es- 
tablished. Jackson  v.  Tribble,  156  Ala.  480, 
489,  490,  47  South.  SIO.  This  purchase  at 
the  foreclosure  sale  operated  to  vest  In  the 
purchaser  the  legal  and  equitable  title,  and 
cut  off  the  equity  of  redemption.  Hambrlcfc 
V.  New  England  Mortgage  Security  Co.,  100 
Ala.  651,  13  South.  778;  Mewbum  v.  Bass, 
82  Ala.  622,  2  South.  B20;  Cooper  r.  Homsby. 
71  Ala.  62.  Surti  purchase  by  the  romrtgagee 
satisfied  and  dlsdiarged  the  mortgage  debt 
In  the  amonnt  of  the  mortgagee's  Ud  as  the 
result  of  operation  of  law.  Harris  v.  Miller, 
Tl  Ala.  26,  S2,  33.  For  aught  that  appears 
from  the  bill,  the  mortgage  debt  was  entire- 
ly extinguished  as  the  result  ot  the  sum  Ud 
by  the  mortgagee.  The  bill  affirms  that  Hie 
respondent  went  into  possession  of  the  land. 
It  does  not  se^  to  disaffirm  the  foredoeure 
sale.  Aside  from  numerous  expressions  that 
omnistakably  evince  the  complainants'  pur- 
pose to  effect  statutory  red«nptlon,  tbe  bill 
makes  particular  reference,  by  way  of  exon- 
eration, to  Code,  f  5748.  which  Is,  itself,  a 
part  of  the  system  of  statutory  redemptl(m; 
though  this  section  was  amended  by  the  act 
as  pointed  out  in  Morrison  v.  E^rmby,  191 
Ala.  104.  67  South.  668.  The  agreement  as- 
serted la  tbe  bin  as  last  amended,  viz,  to  al- 
low the  complainants  to  redeem  within  two 
years  from  the  date  of  the  deed,  was  void 
because  not  in  writing.  Peagler  v.  Stabler, 
91  Ala.  308,  311,  »  South.  157.  Since  tbere 
can  be  no  mortgage  without  a  mortgage  debt 
(Farrow,  v.  Cotney,  153  Ala.  650,  46  South. 
69;  Bell  v.  Shiver,  181  Ala.  303,  61  South. 
8S1),  it  is  not  pos^ble  to  interpret  the  deed 
from  the  complainants  to  the  respondent  as 
being,  in  efFect,  a  mortgage.  So  long  as  the 
deed  from  the  complainants  to  the  respond- 
ent  purchaser  at  the  foreclosure  sale)  is  unlm- 
peaciied;  the  coiiQ>lalnants  are  without  rig^t 


to  aaaat  statutory  redonptlon;  they  having 
thereby  parted  with  that  right  through  the 
deed. 

The  suggestion  that  the  deed  may  be  can- 
celed for  fraud,  cannot  be  sustained  on  tbe 
averments  of  the  bill  as  last  amended.  As- 
suming that  the  respondent  promised  when  he 
took  the  deed  to  allow  i-edemption  within 
two  years  from  the  date  thei-eof,  the  breach 
of  the  promise  was  not  audi  a  fraud  as  would 
authorize  the  cancellation  of  the  conveyance. 
Patton  T.  Beecher,  62  Ala.  679;  HoUoway  v. 
Smith,  73  South.  417.  It  Is  hardly  necessary 
to  add  that  the  ^stence  of  fraud  Is  never 
presomed  or  assumed. 

In  my  opinion  tbe  court  erred  in  overruling 
tbe  demurrer.  Tbe  bill  is  witbont  equity  aa 
now  constructed. 


ITT  T.  HOOD.    (6  Dlv.  735.) 
(Snpreme  Court  of  Alabama.    Jwie  20,  IftlS.) 

1.  MoBTOAOBS  «=3554—FoBK0LOStiBE— Notice. 

Where  mortgagee  purchases  land  at  foredo- 
sure  sale  and  executes  and  records  a  deed  to 
liimBelf,  the  redtals  in  tbe  deed  are  jffima  fade 
evidence  of  the  facts  stated  OS  against  the  toxut- 
gagor  and  his  privies. 

2.  MoaioAQKs  «=9593— Bqoitz  or  Vwate- 

TIOK— ASSIG  NMENT . 

nie  statutory  right  of  redemption  (Code 
1907,  {  6746)  is  subfect  to  aasigiiment  by  tbe 
mortgagor.* 

3.  MOBTOAOBS  «=»600(1)— FonOLOSUBE— PUB- 
CHASE  BT  MOBTGAOEE. 

Where  mortgagee  purdiases  under  the  terms ' 
ol  the  mortgage,  bidding  a  sum  in  excess  ot  tbe 
mortgage  indebtedness,  be  ceases  to  hold  aa 
mortgagee  and  ht^ds  as  purchaser;  buL  if  be 
purchases  for  a  sum  less  than  the  debt,  he  still 
holds  as  mortgagee,  in  which  case  redemption 
may  not  be  had  for  leas  than  the  whole  mort- 
gage debt.' 

4.  HOBTG'AQES  4=3»591G!)— FOBBOLOSUBK— Ko- 

TICE  TO  MOBTQAOOB. 
A  mortgagee  in  poseesrion  as  purchaser  at 
his  own  mortgage  sale  is  generally  not  required 
to  give  notice  of  his  foredosure  and  puraiaBe, 
but  equity  requires  that  be  do  no  affirmative 
act  or  malEe  no  dedaration  on  which  the  mort- 
gagor, Qot  having  actual  knowledze  of  the  sale, 
may  rely  and  thereby  be  prevented  from  redeem- 
ing within  the  statutory  pniod. 

5.  MOBTOAQES  ^691(1)— PUBOHASB  BT  MOBT- 

QAOEEf— Notice— Estoppel. 
Conduct  which  would  estop  a  mortgagee, 
purchaidng  at  his  own  foredosure  sale  from 
daiming  that  period  of  redemption  has  expired, 
mortgagor  not  knowing  at  foredosure,  may  con- 
sist of  acts,  language,  or  an  estopping  or  culpa- 
ble silence,  not  a  mere  sllatce,  that  amounts  to 
a  representati<Hi  or  concealment  ol  a  material 
fact,  known  by  the  mwtgagec^  which  prevented 
redempti(HL 

6.  moetgages  *»506,  607  —  fobeclosube — 
Right  to  Reoebic—Estoppei.. 

The  mortgagor  is  Mtopped  to  claim  the  right 
of  redemption  hy  oonduct  Inconsistent  with  nia 
right  to  redeem  affecting  rights  ot  other  pv 
sons. 

7.  MoBTOAOEs  «=»593— Eomrr  or  Rxdkup- 

TION— ASBianiCBHT. 

Where  mortgagee,  who  jrarchaaed  at  his  owm 
foredosure,  thereafter  mode  an  additional  loan 
to  mortgager,  who  was  Ignorant  of  the  foredo- 
sure and  who  was  being  misled,  such  mortgagee 
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did  not  become  the  assignee  of  the  statute? 
ruht  of  redemptiiHi  within  the  meanins  of  Code 
l307.  f  674ftT 

8.  MoBTOAaES  «S»601— FOBBOLOeUBX  — Pat- 
UENT  OF  TaXEB. 

A  mortgagee  purchasing  at  his  own  fore- 
cloeure  sale  could  pajr  taxes  due  out  of  the 
amount  that  he  hao  bid. 

9.  MoBTaAGES  «=»591(1)— EXPIBATIOH  OF  PK- 

BiOD  OF  Redemption— Estoppel. 
Where  mortgagee  bid  in  land  at  his  own  fore- 
closure at  an  amount  in  excess  of  the  mortgage 
debt  and  charges,  mortgagor  haviiiK  no  knowl- 
edge of  the  sale,  and  did  not  account  for  the 
surolus,  and  afterwards  purdiased  at  a  tax  sale 
and  allowed  mortgagor  to  redeem,  and  in  his 
correspondence  with  mortgagor  retired  to  the 
premises  as  "vour"  land,  he  is  estopped,  on  ap- 
plication of  toe  mortgagor  to  redeem,  to  claim 
the  bar  of  the  statutes  as  to  redemptitBi. 

10.  MOBTOAOES  9=»616— APPLICATIOire  lb  BX- 
DBEU— TENDEB. 

Where  mortgagee,  wlthont  mortgagor'a 
knowledge,  foreclosed  and  purchased  the  land 
and  misled  mortgagor  as  to  the  fact,  an  aver- 
ment, in  a  bill  to  effectuate  the  equity  of  redemp- 
tion, that  mor^agor  was  ready,  willmg,  and  able 
to  |My  the  sums  doe  mortgagee,  Iwt  Uiat  he  de- 
clined to  accept  payment  and  claimed  to  own 
the  property  involved,  in  his  own  right,  and 
that  mortgagor  is  able  and  ready  to  pay  the 
amoant  into  court  upon  ascertainment  of  the 
amount  really  due,  was  snffleleut  as  an  offer  to 
redeem  In  equity. 

A[q>eal  from  Circuit  Oanr^  Walker  Comi- 
ty; J.  J.  Curtis,  Judge. 

Bill  by  C.  A.  Ivy  against  J.  W.  Hood. 
Decree  for  defendant,  and  complainant  ap- 
l)eal&  Beversed  and  remanded,  with  dlrec- 
•  tions. 

J.  B.  Bank  head,  Jr.,  of  Jasper,  ft>r  appel- 
lant A.  T.  Flte  and  Ij.  D.  Gn^,  both  of 
Jasper,  for  appellea 

THOMAS,  J.  The  Mai  Judge  states,  as 
the  issuer  wbeUier  or  not  respondent  did 
anything  whi(di  reaacnably  had  the  effect  of 
lulling  complainant  Into  a  supposed  "secn- 
Tltf  of  his  rights,"  and  thereby  "caused  him 
to  tail  to  redeem"  his  lands  from  the  mort- 
gage tbredosure  within  the  statutory  period. 

[1]  The  decree  recites  that  the  foreclosure 
deed  of  date  January  ^>  1012,  made  an  ex- 
hibit to  the  bUl,  was  duly  recorded  In  Febru- 
ary, 1912.  Under  our  registration  statute, 
this  record  was  notice,  not  only  of  the  fact 
ot  forecknure  <Qill  t.  More,  76  South. 
VeHtOk  T.  Woodward  Iron  Co.,  76  South.  124; 
Gamble  r.  Blade  Warrior  Coal  Co.,  172  Ala. 
669,  85  South.  100;  Wood  t.  Carpentw,  101 
U..  S.  135,  25  L.  Ed.  807),  but  of  any  inade- 
quacy of  consideration  on  which  such  sale 
was  made  (Drum  &  Ezeklel  r.  Bryan,  193 
Ala.  395,  397,  69  South.  483). 

In  Jackson  t.  Tribble,  166  Ala.  480,  489,  47 
South.  310,  the  declaration  was  that,  If  the 
mortgagee  has  power  to  purchase  at  a  fore- 
closure sale  and  becomes  the  purchaser,  he 
has  the  power  to  execute  a  deed  to  himself 
which  will  convey  the  title. 

The  recitals  in  the  deed  in  the  Instant 
«aseb  ot  foreclosure  made  to  himself  by  J. 


W.  Hood,  after  adrertisonoit  and  sale  In 
accordance  with  the  terms,  were  prima  fa- 
de evidenoe  of  Uie  stated  facts  as  agtdnst 
the  mortgagor  and  his  privies.  Dlnkins  v. 
Latham,  79  South.  493 ;  Johnson  t.  Wood,  125 
Ala.  330,  28  Sonth.  454;  Naughn-  y.  Sparks, 
110  Ala.  572,  18  South.  45;  Barton  T.  Uttls^ 
176  Ala.  267,  57  South.  851. 

[2]  After  the  foreclosure  of  complainant's 
mortgage  dated  September  S,  1908,  and  the 
purchase  by  end  conveyance  to  respondent 
of  the  lands  In  question  on  January  24,  1912, 
complainant  had  the  statutory  right  of  re- 
demption thereof  which  might  be  exerdsed 
within  two  years,  as  i^ovlded  by  statute 
(Code  1907,  I  6746)';  and  the  statutory  right 
of  redemption  Is  snbjed;  to  asdgnment  by 
the  mortgagor  (Code,  |  0T46;  Cowley  r. 
Shields,  180  Ala.  48,  S2,  60  South.  267;  Joho- 
son  T.  DaTls,  180  Ala.  143,  60  Sonth.  799; 
Baker,  I^ns  &  Oo.  t.  IHlasberg  Bros.  Merc: 
Co.,  79  South.  1^;  but  the  dAtw  assignee 
could  not  assign  this  statntcvy  right  to  re- 
deem (Lelth  T.  Gallowar  Chial  Go..  189  Aia. 
204,  66  South.  140;  Patterson  v.  Holmes,  79 
South.  The  exprearims  to  the  contrary 
effect  In  Lewis  t.  McBride,  176  Ala.  134.  57 
South.  706,  have  beesa  qualified  by  the  fore- 
going authorities.  T7pon  failure  to  redeem 
within  the  time  prescribed  by  the  statate, 
the  title  becomes  absolute  in  Oie  purchaser 
at  a  foredoeure  sale;  that  Is,  If  no  superior 
or  estopping  equity  has  intervened  to  pre- 
vent the  assertion  of  such  title.  Baker-Lyons 
Co.  T.  SUa^rg  Mera  Co.,  79  South.  13. 

[3, 4]  After  the  valid  foreclosnre,  at  which 
the  mortgagee  was  the  purchaser  under  the 
terms  of  the  mortgage,  bidding  a  sum  In  ex- 
cess <^  the  mortgage  Indebtedness,  he  ceased 
to  h<rid  as  mortgagee,  but  held  as  purchaser. 
Klnnalrd  v.  Hale,  76  South.  954.  On  the 
other  hand,  if  a  mortgagee  purchases  for  a 
sum  less  than  the  debt,  he  still  holds  as 
mortgagee;  and  for  such  reason  it  is  htid 
that  redemption  may  not  be  bad  for  an 
amount  less  than  the  mortgage  debt  Cow- 
ley T.  Shields,  supra;  Code,  {  5749,  subd.  4. 
A  mortgagee  in  possession  as  purdiaser  at 
his  own  mortgage  sale  is  generally  not  re- 
quired to  give  notice  of  his  f&redosure  and 
purchase,  but  may  remain  ^lent  However, 
equity  and  good  consdence  require  Oiat  he; 
as  such  mortgage  purchaser,  do  no  affirma- 
tive act  or  make  no  dedaratlon  on  whldi 
the  mortgagor,  not  having  the  actual  knowl- 
edge of  the  tBxA  of  fi>recIosure,  may  rely, 
and  thereby  prevent  mortgagor  from  effect- 
ing redemption  within  the  statutory  period. 
That  is,  the  mortgagee  purchasing  at  bis  own 
sale  must  not  thereafter,  by  word  or  act, 
work  an  estoppel  against  hlmsdf  as  pur- 
chaser that  would  prevent  liim  from  assert- 
ing his  right  or  title  so  acquired  against 
hhu  who  has  the  statutory  right  of  redemp- 
tion. 
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[I]  TbB  generti  demeate  of  mitSi  on  astop- 
pd  are:       Gondnct,  vbkh  may  cfnuUt  of 
■cts,  language,  or  aa  Mtoi^ing  or  culpable 
sUence,  not  a  mere  alienee,  that  amounts  to 
a  represoitathni  or  concealment  of  a  ma- 
terial iact  (2)  actually  known  or  necossailly 
Imputed  to  be  known  to  the  party  estopped 
at  tbe  time  of  the  oondoct,  (3)  tbe  trath 
concendiig  wbldi  fact  was  unknown  to  the 
party  In  whoM  bebaU  tbe  eatoppd  Is  to 
operate,  "at  the  time  wben  the  etsidnct  waft 
ioae,  and  at  tiie  time  when  It  was  acted  up- 
on by  him."  (4)  Hie  eondnct  must  have  twni 
dime  with  the  expectattw,  or  under  such 
drcumatimceB  as  that  it  is  [ntibable  and 
natural,  that  It  win  be  acted  npoa,  and  (.5) 
relied  upon  Igr  tlie  other  party,  who,  thus 
relying,  is  led  to  act  npon  that  conduct  (6> 
In  such  manner  as  to  diange  his  position 
with  reference  to  the  subject-matter  or  prop- 
erties.  2  Pom.  Bg.  Jur.  H  805,  SOT.   (7)  To 
preclade  tbe  owner  of  land  from  asserting 
bis  legal  titie  or  Interest  under  such  dr- 
cumstances.  "there  must  be  shown  either  ac- 
tual fraud,  on  his  part,  in  concealing  his 
title;  or  that  he  was  sUent  when  the  <lr- 
cumstances  would  Impel  an  honest  man  to 
speak;  or  sndb  actual  InterveDtlon  on  bis 
part,  as  In  Storrs  t.  Barker,  6  Johns.  Ch. 
(N.  Y.)  166,  10  Am.  Dec.  816,  so  as  to  render 
it  just  that,  as  between  him  and  the  party 
acting  upon  his  suggestion,  he  should  bear 
the  loss."   McLaln  t.  Grell  Bros.,  72  South. 
410:  DlnkiDs  T.  Latham,  IM  Ala.  90.  07,  4S 
South.  60;  Hoene  v.  Follak,  118  Ala.  617, 
623,  24  South.  349.  72  Am.  St.  Rep.  188; 
Porter  v.  Wheeler,  105  Ala.  451,  17  South. 
221;   Prlckett  &  Maddox  v.  Slbert,  75  Ala. 
315;  Hendricks  t.  Kelly,  fti  Ala.  388;  Kelly 
y.  Hendrloks,  57  Ala.  1^;  Glmon  t.  Davis, 
36  Ala.  589;  Chapman  v.  Hamilton,  19  Ala. 
121 ;   Doe  ex  dem.    McPherscw  r.  Walters, 
16  Ala.  714,  60  Am.  Dec.  200;  Knauft  &  T. 
Co.  T.  Elkhart  Co.,  153  Wis.  306.  141  N.  W. 
701.  48  L.  R.  A.  (S.  S.>.  744.  778;  Wiser  t. 
Lawler.  189  T7.  S.  260,  271,  23  Sup.  Ot.  624, 
47  L.  Ed.  802;  Brant  r.  Vln^nla  Iron  ft  Coal 
Co.,  93  T:.  S.  326.  337,  23  E*  Ed.  927. 

Concerning  knowledge,  and  the  means  of 
knowledge  of  the  material  facts,  by  the  par- 
ty Invoking  the  estoppel,  at  the  time  of  the 
conduct  on  whldi  the  estoppel  Is  rested  and 
at  the  time  when  tbe  estopping  conduct  Is 
acted,  Mr.  Pomeroy  says: 

"It  has  been  said  that.  In  cases  of  alleged 
estoppel  by  eondnct  affecting  the  title  to  land, 
tbe  record  of  the  real  title  woulil  fnmish  a 
meane  by  which  the  other  party  might  ascertain 
tbe  truth,  bo  that  he  eonld  not  daim  to  be 
misled,  and  could  not  insist  apon  an  estoppel 
This  eonduaion,  U  correct  at  all.  Is  correct  only 
within  very  aarrow  limits,  and  mast  be  applied 
with  the  greatest  caution.  It  must  be  strictly 
confined  to  cases  where  the  conduct  creating  the 
alleged  estoppel  is  mere  silence.  If  tbe  real  own- 
er resorts  to  any  affirmative  acts  or  words,  or 
makea  any  representation,  it  would  be  in  the 
higfaest  degree  inequitable  to  permit  him  to  say 
that  tbe  other  party,  who  had  relied  upon  hu 
conduct  and  had  been  misled  thereby,  might 
have  ascertained  die  falsl^  of  his  reptesenta- 


tim"  Eq,  Jar.  voL  2,  H  80D»  810,  876,  et 
aeq. 

On  this  question  It  has  been  declared  gen- 
erally b7  our  court  that,  where  the  Instru- 
ment under  which  the  person  claims  tltie 
Is  dnly  of  record,  no  mere  sUmico  on  his 
part  as  to  bis  title  will  work  an  estoppel, 
since  the  rcclstration  provided  by  statute  is 
all  the  notice  one  Is  required  to  give,  so  long 
as  he  remains  passive.  Steele  t.  Adams,  21 
Ala.  634,  541;  Porter  t.  Wheeler,  supra. 
And  In  Dixie  Grain  Ca  t.  Qoinn,  181  Ala. 
208,  217,  61  South.  886^  the  recording  of  a 
mortgage  containing  a  power  of  sale  was 
declared  to  opiate  as  &  notice  of  such  pow- 
er.  and  of  any  title  acquired  by  a  purcbaser 
thereunder,  although  the  foredoeure  Is  not 
recorded.  If,  however,  a  perscm  h<^ng  un- 
dw  a  recorded  lnstrum«it  does  not  remain 
merely  passive,  but  does  some  afflrmatlre  act 
to  mislead  or  dectfv^  be  may  be  estopped 
to  assert  title  against  perstms  dealing  with 
bis  property  as  their  own.  11  Am.  &  Eng. 
Hncy.  Law  (2d  Ed.)  p.  486;  Porter  T.  Wheel- 
er, Bopria,  105  Ala.  458, 17  South.  221;  Brew- 
er T.  Brewer  &  Logan,  19  Ala.  481;  Prlckett 
ft  Maddox  T.  Slbert,  supra;  Sims  v.  Biggins, 
77  South.  890. 

In  Grafbin  Burgess,  117  U.  S.  180,  186, 
189,  190,  102,  6  Sup.  Ot  080,  689  [29  L.  Bd. 
839],  tbe  bUl  was  to  redeem,  and  was  sue- 
cessfoUy  maintained,  though  filed  after  ex- 
piration of  the  period  allowed  by  the  stat* 
utee  of  Hassachuaetts  tor  redeeming  lands 
sold  under  execution.  Mr.  Justice  Bradley, 
dellTwlng  tiie  opiulrai,  said: 

"It  Is  insisted  that  the  proceedings  [tbe  ex- 
ecution sale  and  the  purchase  thereat]  were  all 
conducted  according  to  the  forms  of  law.  Very 
likely.  Some  of  the  most  atrocious  frauds  are 
committed  in  that  way.  Indeed,  the  greater  the 
fraud  intended,  the  more  particular  the  par- 
ties to  it  often  are  to  procMd  according  to  tlu 
strictest  forms  of  law. 

"Considering  the  amoont  of  the  stake  to  be 
won,  and  the  overwhelming  injury  to  be  inflict- 
upon  an  unsuspecting  woman,  it  is  difficult 
regard  with  equanimity  the  proceedings  of 
the  defendant  as  the  year  of  redemption  drew 
to  its  closel  and  after  it  had  terminated.  *  *  * 
"In  any  liKht  in  which  GrafEam's  conduct  may 
be  viewed.  It  is  dear  that  he  did  not  pursue 
an  Often,  straightforward  course.  As  we  view 
the  proofs,  be  evidently  conceived  the  design  of 
getting  complainant's  property  for  a  mere  nom- 
tnal  consideration,  or  else,  of  getting  Her  into 
his  power  so  as  to  compel  her  to  comply  with 
any  exorbitant  demands  he  might  choose  to 
maice.  He  knew  she  was  ignorant  of  the  sale, 
and  of  the  position  in  which  the  sale  placed 
ber.  He  Stood  by  and  saw  her  expending  larg» 
sums  of  money  on  the  property  in  total  uncon- 
sciousness of  nis  proceedings,  and  of  the  means 
uf  injuring  her  which  he  held  in  his  hands. 
Instead  of  undeceiving  her,  he  gave  her  a  mere 
perfunctory  notice  that  IC  she  did  not  settle 
the  didms  which  he  held  he  woald  have  to  take 
it  out  of  her  property,  and  pursued  jutt  such 
a  cowso  at  ica«  calculated  to  lull  instead  of 
ewdtinff  any  nwptotona  of  tho  real  danger  in 
wMoh  sha  stood:  aU  the  time  parpofinp  to  talcs 
postetsion  of  the  property  for  hts  own  use  as 
soon  as  her  back  ima  turned,  and  keeping,  spies 
to  watch  her  proceedings,  and  to  find  a  favora- 
ble opportunity  of  dandestinely  slipping  into 
ihn  premises  Uk  her  absence.    If  thu  is  not 


Digitized  by 


590 


n  SOUTHERN  REPORTBB 


(All. 


fraod,  we  shoold  bare  gnmt  diffleolty  In  defln- 
ins  what  'frand'  is.   •   *  • 

'^Looking  at  the  whole  ewe,  the  tnuM  of  d«- 
Kga  oo  the  part  of  Graffam  to  mislead  the  com- 
plain ant,  to  lull  her  iiito  Mowity,  ond  ikut  to 
prevent  her  from  redeeming  the  property  [all 
Italic*  supplied],  are  abundantly  manifest,  and 
such  desiini  must  be  aisnmed  as  an  established 
fact  in  the  case" 

In  Schroeder  r.  Toung,  161  U.  S.  334,  S44, 
16  Sup.  Ct  612,  516  [40  I*  EdL  721], 
Hr.  Justice  Brown  said: 

"Defendant  relies  mainlv  upon  the  fact  that 
the  statutory  period  of  reaemptioo  was  allowed 
to  expire  before  this  bill  was  nled,  but  t3ie  court 
below  found  in  this  coosection  that,  before  the 
time  had  expired  to  .redeem  the  property,  the 
plabitifF  was  told  by  the  defendant  Stephens 
that  he  would  not  be  poshed,  that  the  statutory 
time  to  redeem  would  not  be  iDSlated  upon,  and 
that  the  plaintiff  bdieved  and  relied  upon  such 
assurance.  Under  audi  areumstanccs,  the 
courts  have  held  with  great  unaoimity  that  the 
purchaser  Is  estopped  to  insist  upon  the  statu- 
tory period,  notwithstanding  the  assurances  were 
not  in  writing  and  were  made  without  consid- 
eration, upon  the  ground  that  the  debtor  was 
lulled  into  a  folse  secaritr.  Ouinn  t.  Locke,  1 
Head  [Tenn.]  110:  Combs  v.  litfle,  4  N.  J. 
Eq.  810  [40  Am.  Dec.  207] ;  Griffin  T.  Ck>ffey, 
»  B.  Mon.  [Ky.l  452  [50  Am.  Dec  5191;  Mai^ 
tin  T.  Martin,  16  B.  Mon.  IKy.]  8;  Butt  v.  Butt. 
91  Ind.  305;  Turner  v.  King,  2  Ired.  Eq.  [37 
N.  C.i  132  [38  Am.  Dec.  679] ;  Liicas  t.  Nidiols, 
66  111.  41 ;  McMakin  v.  ScbeQck.  98  Ind,  264.'' 

In  Murphy  t.  Tentsch,  22  N.  D.  102,  182 
N.  W.  435.  85  U  R.  A.  (X.  S.)  1189,  Ann. 
Cas.  1913E,  1185^  the  antbwltles  are  col- 
lected, declaratory  of  the  power  of  a  court 
of  equity  in  a  certain  clan  of  cases  to  p^ 
tnlt  tbe  redemption  c/t  real  estate  sold  under 
VKecutlon,  after  the  statutory  period  has  ex- 
pired. 

In  Dlckersoa  t.  Golgrove,  100  U.  8.  578, 
29  L.  Ed.  618,  the  facts  w««: 

"A.,  the  owner  in  fee  of  lands  in  Mit^Kan, 
died  in  February,  1S53,  leaving  his  two  children 
B.~  and  C.  hia  only  heirs  at  law.  On  March  3d, 
C  and  her  husband  conveyed  the  lands  by  war- 
ranty deed  to  D.,  who  put  it  upon  record  Mardi 
6,  1864,  and  Altered  into  possession  of  them 
^  April  1st  of  that  year.  D,,  learning  of  the  ex- 
istence of  6.,  and  that  he  lived  in  California, 
wrote  to  him,  inquiring  whether  he  made  any 
daim  to  the  premises.  On  April  1,  1856,  tiie 
latter  addressed  from  California  to  his  sister 
O.,  in  Michigan,  a  letter,  wherein  he  said:  'You 
can  tell  D.  for  me  he  need  not  fear  anytbiqg 
from  me.  *  *  *  You  can  claim  all  there. 
This  letter  will  be  enough  for  him.  I  intended 
to  give  you  and  yours  all  my  property  there, 
and  more  if  you  need  It.*  The  contents  of  that 
letter  becoming  known  to  D.,  he,  for  a  valuable 
consideration  and  by  deeds  with  covenants  of 
warranty,  conveyed  in  fee  the  lands  to  E.  and 
others,  w^o  thereunder  have  ever  since  occupied 
and  improved  them.  July  9,  1860,  B.  conv^ed 
the  undivided  half  <A  tbem  by  quitdaim  deed  to 
F.,  who,  March  6,  1873,  brought  ejectment. 
Had:  (1)  That  B.'s  letter  of  April  1,  1856,  op- 
erates an  estoppel  in  pais  whioi  predudes  him 
from  setting  np  a  daim  to  OiemMisd  Is  an  avail- 
able defense  ta  the  action.  ^  That  F.  was  not 
a  bona  fide  purdiaser,  and  that  whatever  title 
be  acquired  was  subject  to  tbe  legal  and  equita- 
ble rights  of  D.  and  those  daiming  under  the 
latter.^'  (8)  That  the  letter  disavowing  owner- 
ship or  any  interest  in  the  lands  estopped  tbe 
writer  from  thereafter  daiming  the  same,  to 
the  detriment  of  sabsequent  purchasers  from 
the  sister  to  whom  the  letter  of  eotoppel  was 
writtm. 


Many  auttaoritlea  ttvoogbont  the  states 
supporting  this  dedsl<Hi  are  collected  in  tbe 
annotation  thereof  In  9  Rose's  Notes,  C.  S. 
Sep.,  p.  872  et  seQ.;  Casey  t.  OaHI.  04  U.  S. 
673.  24  Ia  Ed.  168;  Id.,  94  U.  8.  680,  24  U 
Ed.  807.  Ttoe  reasm  of  these  authorities, 
as  early  declared  In  Dalr  t.  United  States, 
16  WalL  1,  21  L.  Bd.  «»!.  was  tHat  wbea- 
erer  an  a<t  Is  dme  or  statement  made  by 
a  party,  which  cannot  be  protected  without 
fraud  <m  his  part  and  injury  to  others  whose 
condDct  has  t>eeii  Infliieaced  by  the  act  of  ad- 
misslqo,  estoppel  will  attadi  to  what  other- 
wise would  be  a  mere  matter  of  evidence, 

[•]  A  mOTtgacw  la  estopped  to  dalm  tbe 
rl^t  of  redgnptlon  when  he  has  couTeyed 
the  premises  to  the  mortgagee  wittumt  reser- 
vation of  his  tl^^  or  when  he  has  acquies- 
ced In  a  conveyance  by  tiie  mor^agee  there- 
of to  a  stranger,  or  when  he  baa  accented 
and  retained  ttie  sorplas  piioceedla  of  a  foie- 
elosnre  sale  wltbout  any  attempt  to  ndeen 
from  it.  or  by  dedaratltms  or  conduct  oo  bis 
part,  Inconsistent  with  bis  right  to  redean. 
has  affected  the  rigfata  or  actions  vt  other 
persons  to  their  material  i»ejudloe.  For  like 
reasons  and  authority,  a  mortgagee  who  has 
foredosed  and  thereafter  positively  continu- 
ously recognised  the  right  of  the  mortgagor 
to  tbe  rednnptlon,  would  be  estopped  to  d«iy 
that  right,  provided  such  mortgagor  had  been 
induced  by  such  conduct  or  admission  of  tbe 
mortgagee  to  fall  to  rede^  within  the  time 
prescribed  by  the  statute,  or  to  act  with  ref- 
erence thereto  to  hla  material  detriment 
McAbee  T.  Harrison,  DO  a  a  88, 27  8.  E.  S38: 
27  Cyc.  1819,  1820. 

In  Benson  t.  Bunting,  127  GaL  S32,  69  Pac. 
991,  78  Am.  St.  Rep.  81,  the  cases  are  cd- 
lected  to  the  ^ect  that  where,  before  the 
time  to  redeem  expired,  the  redemptioner  was 
told  by  tbe  holder  of  tbe  legal  title  that  the 
statutory  period  would  not  be  insisted  up- 
on, and  the  former,  believing  and  relying  on 
such  assurance,  failed  to  effectuate  redemp- 
tion, an  estoppd  arises  to  prevmt  the  in- 
sistence upon  the  statutory  period,  notwith- 
standing such  assurances  were  made  without 
consideration  and  were  not  in  writing.  Tbe 
equitable  prindple  upon  whidi  relief  rests 
la  such  cases  is  that  the  dd)tor  was  lulled 
Into  a  false  security  to  his  prejudice.  Mc- 
Nees  T.  Swaney,  60  Mo.  388;  Wright  v. 
Bates  &  Miles,  13  Vt.  341 ;  Hopper  v.  Dy«. 
69  Vt  477,  9  AtL  4,  69  Am.  Rep.  742. 

The  prindples  of  Justice  and  of  ri^t  con- 
duct betwe^  man  and  man,  and  those  find- 
ing appIicatloD  In  estoppel  against  mortgage 
foreclosure  and  Judgment  enforcements  Is 
proper  cases,  and  lu  redemptions  from  Judg- 
ment and  ftoedosure  sales,  are  not  essential- 
ly dlflereat  SuCh  equitable  prind^es  find 
expression  In  the  great  dedslfms  we  bave 
dted  and  from  whidi  we  have  Quoted,  ai^ 
th^  bare  direct  application  to  the  facts  of 
the  Instant  case.  In  saying  this  we  are  n-vt 
unmindful  of  diffeT«it  rules  iMreTallins  in 
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tbe  redemption  from  sales  aoder  Judgments 
aDd  mortgages. 

[7]  Appellee  tnalsts  that  by  the  iDortgage 
SlTen  by  the  ccHnttelnant  and  deiiTered  be- 
twem  tbe  dates  of  March  18  and  March  24, 
1913,  after  the  foreclosure  of  tbe  former 
mort^e  (that  of  Septemb^  3.  1908,  fore- 
closed January  24,  1912)  and  before  the  ex- 
idratlon  of  the  statutory  right  of  redemption, 
he,  as  the  grantee  therein,  became  tbe  as- 
signee of  the  statutory  right  ct  redemptl<m 
within  the  meaning  of  that  phrase  as  used 
in  section  6746  of  the  Code.  Such  was  not 
an  unguallfled  assignment  of  the  statutory 
right  of  redemption;  In  eQol^,  it  was  no 
more  than  a  loan  secaied  by  tbft  mortgage, 
and  not  a  sale. 

As  we  view  its  efEect.  the  mortgage  of 
March  18-24.  1913,  Is  Important  fmly  as 
shedding  light  on  the  equitable  estoi^l  set 
up  by  coroplaloant,  in  reply  to  or  doilal  of 
respondmf  s  assertion  in  a  court  of  equity 
of  his  title  acquired  by  the  foreclosure  and 
of  the  fact  of  exi^ratlon  of  two  years  after 
the  foredosnre  twfore  the  filing  of  his  bill 
to  redeem. 

[I]  The  evidence  is  without  dispute  that 
resp<mdent  purchased  the  land  at  his  own 
-foreclosure  sale,  for  91,862 — a  stun  largely 
more  than  that  due  on  the  mortgage.  Ttic 
preponderance  of  the  evld^ce  was  also  to 
the  eftect  that  this  purchase  price  was  great- 
ly less  than  the  real  value  of  the  land ;  ac- 
cording to  respondent's  evidence,  it  was 
worth  $6,600,  and,  according  to  complain- 
ant's evldCTce.  it  was  worth  $17,200,  $22,000 
and  other  sums  np  to  $33,000.  The  Ud  of 
reBp<»ident  at  foreclosure,  presumably,  was 
to  embrace  with  the  mortgage  debt  the  rea- 
sonable expense  of  foredosarc^  together  with 
an  item  of  more  than  $800,  accrued  taxes. 
An  excess  of  about  $387  therefore  remained 
In  the  purchaser's  possesion  for  the  account 
of  tbe  mortgagor.  It  is  true  that  the  mort- 
gage contained  no  provision  as  to  the  pay- 
ment of  taxes;  but  it  was  necessary  that  the 
taxes  be  paid,  in  order  to  preserve  a  superior 
mortgage  lien  on  the  property,  and  the  taxes 
were  a  lawful  charge  on  Uie  lands  when 
paid  by  the  mortgi^ee  to  protect  his  superi- 
or lien  thereon.  Gunter  t.  Townsend,  79 
South.  644. 

[1}  After  foreclosure  and  after  tax  sale 
<January  24,  1912),  this  purchaser  does  not 
offer  to  pay  over  to  the  mortgagor  this  bal- 
ance after  payment  of  mortgage  debt,  etc., 
of  about  $387.  If  the  mortgagee  had  dis- 
charged his  affirmative  and  ImiKratlve  duty 
as  purchaser,  by  promptly  accounting  to  the 
mortgagor  for  this  balance,  this  simple  act 
of  honesty  and  Justice  would  have  disclosed 
to  the  absent  or  nonresident  (of  the  county) 
tnortgagoif-  the  fact  of  such  foreclosure  and 
purchase  by  the  mortgagee,  of  said  lands,  at 
mortgage  sale  as  well  as  at  tax  sale.  This 
Tvas  a  iMJsltlve  duty,  demanded  alike  by  sim- 
ple Justice  and  fair  dealing.  Its  disregard 
thereafter  amotmted  to  a  guilty  sHoice  as  to 


his  fmclomre  of  the  mortgage  and  purchase 
thereunder,  and  was  incompatible  with  the 
good  tklth  due' from  a  mortgagee  purChaslog 
at  his  own  sale  for  an  amount  In  excess  of 
Qie  mortgage  debt,  expenses,  and  taxes. 
"Riereafter  It  became  a  beguiling  idlence.  Id 
connection  with  bis  subsequent  acts  and  dec- 
larations. It  may  be  that  this  conduct,  with- 
out more,  would  raise  the  estc^pel  pleaded 
against  his  dalm  of  the  bar  of  the  statutes 
as  to  i«demptl<m.  However,  subsequent  acts 
and  dedaratloos  operate  an  equitable  est<^ 
pel  against  his  assn^on  of  tbe  bar  of  tbe 
statutes,  or  denial  of  the  rlgfit  of  redemp- 
tion in  ccHnplainant,  wMch  complainant  had 
the  right  to  rely  on  within  the  rules  above 
pointed  to  as  prevailing  In  such  matters,  and 
did  so  rely  on,  to  his  prejudice  and  mistak- 
en belief  in  Its  tmtb.  Tb&t  conduct  was 
that  on  AugOBt  2^  1913^  he  wrote  complain- 
ant: 

**Io  answtf  to  yours  of  recant  date,  wHl  say 
that  I  am  tbe  man  that  bouitht  yonr  land  in  as 
I  held  a  nwrtgage  against  it  I  paid  tbe  tax 
and  am  still  paying  the  tax,  and  will  pay  them 
on  until  you  are  ready  to  redeem  it,  as  you 
know  of  course  that  the  tax  money  will  draw 
Interest.  So  I  am  in  no  spedal  rush.  7ov 
can  rtdeam  when  yott  want  to."  (Italics  sup- 
pUed.) 

By  ttie  use  cf  the  words,  'In  answer  to 
yoQTB  of  recent  dat^  will  say  that  I  am  the 
man  Oiat  boui^t  yowr  land  At,"  the  writer, 
It  is  reasonably  to  be  Inferred,  admitted  his 
purcihaae  at  tb»  sale  of  the  land  for  taxes. 
That  this  was  his  meaning  is  placed  beyond 
controrenv  b(r  reapondait'B  testloKMiy  as 
follows: 

"Q.  Did  you  noderstand  that  he  had  been  here 
tnvestlgatins  the  matter  as  to  the  tax  Bale?  A. 
I  supposed  be  had  by  sasdng  be  had  redeemed 
it  He  toroie  to  me  that  he  had  heard  thg  land 
had  aotd  for  taxes  and  I  had  bought  it  in.  7 
antwred  and  toJd  him  I  had.  Q.  He  redeemed 
from  that  sale?  A.  Tes.  Q.  At  that  time, 
the  tioie  of  redenvtion  under  tiie  morbniie 
hadn't  expired,  taadlt?  A.  Na  sir." 

Tbe  question— OT  rather  tlie  qualifying 
danse  of  tbe  (niestIon--''At  fliat  time,"  by 
context  is  sbown  to  have  r^erred  to  the 
time  of  writing  said  letter,  as  widl  as  to  the 
time  of  redempflon  flrom  the  tax  sale.  Thus 
again  there  was  forced  on  the  pnrctaaser  at 
the  mortgage  sale  not  only  the  opportnnity 
but  the  positive  duty  to  speak  frankly  and 
fully,  and  not  to  remain  longer  silent  as  to 
his  foreclosure  of  the  mortgage  and  his  pur- 
chase of  the  lands  thereunder;  and  to  ac- 
count to  the  mortgagor  for  the  tnlance  of 
the  purchase  money  held  for  his  accoiint — a 
sum  ajrgregatlng  more  than  a  sufficiency  to 
effectuate  the  payment  of  the  taxes  without 
a  sale,  or  the  redemption  from  the  tax  sale 
by  the  respondent.  If  respondent  had  then 
discharged  this  duty  to  complainant,  the  lat- 
ter would  have  had  timely  knowledge  of  the 
foreclosure;  If  he  could  not  find  complain- 
ant, to  account,  he  should  have  used  from 
this  balance  of  the  purchase  money  the  sum 
anffid^tt  to  discharge  the  tax  liens,  Imitead 
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of  acquiring  the  tax  title  hlmaeU.  That  re- 
spondent pursued  an  equivocal  course  he  ad- 
mits In  this  letter  to  Ivy,  Uy  sajlng:  "I 
bought  your  land  In,  as  I  held  a  mortgage 
against  It  You  can  redeem  when  you  want 
to."  Could  any  atatement  hare  been  more 
misguiding  or  misleading?  He  did  oot  fol- 
low the  open  course  of  his  duty,  but  attempt- 
ed, while  retaining  complainant's  moneys,  to 
acquire  title  to  Ivy's  valuable  lands  by  pur- 
chasing at  the  tax  aale^  It  was  of  this  sale 
that  knowledge  came  to  complainant,  and  this 
■ale  of  which  he  wrote  to  reapondmt,  and 
concemliv  whldi  the  latter  replied,  as  in- 
dicated in  tlie  tetteF  abore  set  out,  depart- 
ing from  the  course  of  an  estopping,  be- 
galling  sUoioe  as  to  bis  purdiaae. 

Any  fair  Interpretation  of  the  letter  will 
give  It  the  ^ect  et  a  positive  declamtlui  1^ 
8a6b  Uenhfridn  or  purchaaer  that  he  h^ 

(1)  as  owner  under  the  tax  sale  or  title,  and 

(2)  as  a  mortgagee;  and  that  ^  as  sudi 
Uenludder  ipst  own«-)  he  was  cwtent  with 
having  his  Uou  or  claims  draw  Interest, 
being  In  no  ''special  rush"  to  have  payment 
of  the  tax  charges  and  mortgage  liens  held 
by  him  on  the  land.  Hie  natural  response 
to  this  Information  and  consent  was  made 
on  October  5,  1912,  when  Ivy  redeemed  from 
the  tax  sale  paying  to  the  Judge  of  pro- 
bate of  the  county  in  which  the  land  lay, 
pursuant  to  tbe  statute  (Oode,  |  2314),  the 
necessary  sum,  $325.1D,  fbr  respondent's  ac- 
count And  at  this  time  respondent  was  se- 
cretly withholding  from  complainant  more 
than  fSOO  due  him  under  the  foredosuie  pur- 
diase.  The  limit  for  redemption  trom  the 
tax  sale  was  not  more  Imperative  than  the 
limit  for  statutory  redemption  from  the 
mortgage  sale.  Had  Ivy  known  the  facts, 
and  not  been  misled  by  the  acts,  declarations, 
and  culpable  silence  of  respondent,  possibly 
he  would  have  redeemed  from  tbe  mortgage, 
ne  well.  The  presumption,  at  least  in  the 
light  of  the  facts  declared  by  the  record.  Is 
that  be  would  have  so  redeemed  from  the 
mortgage  as  weH  as  from  the  tax  sale. 

Were  this  all  the  evidence,  a  case  not  un- 
like that  discussed  In  GrafEam  v.  Burgess,  117 
n.  S.  ISO,  6  Sup.  Ct.  esa,  29  U  Ed.  839,  would 
have  been  presented. 

That  Hood  did  recognize  some  obligation 
or  duty  or  equity  resting  on  him,  as  to  Ivy's 
unfortunate  situation.  Is  shown  In  his  ac- 
knowledgment contained  in  his  letter  to  Ivy 
written  just  before  the  bill  was  flled,  and 
when  the  latter  was  seeking  to  redeem.  We 
will  set  out  the  letter  In  the  opinion.  Tbe 
foreclosure  had  taken  place  on  January  24, 
1912.  Respondent's  letter  to  Ivy,  of  date 
August  26,  1912,  was  written  In  response  to 
an  Inquiry  by  Ivy  to  Hood,  of  recent  date; 
and  tbe  redemption  from  the  tax  sale,  tbe 
subject  of  this  correspondence,  was  effected 
October  Sth  following.  In  the  early  part 
of  1913.  not  knowing  of  the  foreclosure,  Ivy 
appealed  to  respondott  for  another  or  addl- 
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tl<ffial  loan,  of  $600,  to  which  request  the 
latter  acceded,  without  mentioning  the  face 
of  bis  previous  foredosure.  in  these  nego- 
tiations, respond«it  rqiUed,  of  date  Mardb 
18,  1913,  as  f(Alo«8: 

"I  am  inclosing  yoDr  mortgage  filled  out 
due  in  one  year  for  $500.00  on  your  land  in 
section  28.  I  don't  guess  I  will  need  It  in  a 
year,  and  If  not  will  let  you  keepi  it  aa  lonff  at 
you  want  it  or  tiU  1  nved  U.  Sign  tbe  sante 
before  J.  P.  and  have  it  fixed  up  right  and  send 
it  to  me  and  I  will  send  you  check.  As  I  said 
/  don't  think  I  witt  need  it  in  a  year,  but  wiU 
let  you  keep  it  until  I  need  it." 

After  Ivy  had  executed  the  mortgage  so 
prepared  by  respondent,  and  delivered  tbe 
same,  the  latter  remitted  the  proceeds  with 
letter  as  follows: 

"Dear  Sir:    Please  find  die<A  tuclosed  for 
$(MM>.00  in  regard  to  land  tal  seeOoD  80, 
say  if  you  was  to  sell  this  landa  we  wul  ar- 
range that  all  right  then." 

It  will  be  noted  that  tbe  landa  were  again 
rvteamA  to  by  re^KnideBt  as  "your  land," 
and  that  ttie  time  of  payment  ot  tiie  loan 
was  aa  Indicated  by  the  lender  In  his  letter, 
bj  tbe  expression,  "will  let  yon  ke^  It  nntu 
I  need  It,"  "If  you  was  to  sell  this  land  {In 
section  80]  we  will  arranges"  etc  Socb  ex- 
presBl<Bis  are  wholly  Inflondstent  with  an  ab- 
solute ownerablp  In  a  pnrebaso',  being  coa-- 
slstent  (Mily  with  an  interast  as  a  mortgagee^ 
A  furOier  Injnrious  fSet  Is  luqiarent  In  tbe 
last  transaction.  In  wbldi  the  due  date  of 
tbe  mortgage  was  made  UanOi  16,  1914,  a 
date  after  tbe  expiration  ot  the  two-year 
period  of  redemption  frun  fotedosure  saleu 
Ivy  did  not  draw  this  m«tga«B  or  fix  its 
terms;  respondent  did  Oiis  and  sent  the 
mortgage  "filled  out."  wttet  bavtaig  acceded 
to  Ivy's  request  to  omit  tbe  lands  In  sectton 
30,  that  he,  mlaht  sell.  ReflKuidait  trans- 
mitted tbe  full  amount  of  the  loan,  not  even 
deducting  cQcpenses  and  the  Interest  to  ac- 
crue thereon,  as  he  had  dcme  In  making  pre- 
vious loans  of  $500.  This  conduct'  was  whol- 
ly Incompatible  with  that  of  a  purchaser  at 
tbe  foreclosure  of  a  mortgage,  or  with  that 
of  a  purchaser  of  the  statutory  r^ht  of  re- 
demption. Alexander  t.  Mobile  Auto  Oo;., 
76  South.  W4. 

Respondent  testified  that,  after  conference 
with  his  attorney,  he  thought  the  mortgage 
would  operate  as  a  purchase  by  and  convey- 
ance to  him  of  the  statutory  rl^t  of  redemp- 
tion. Bis  conduct  was  not  that  of  a  frank 
and  open  purchaser  of  such  statutory  rlsht 
remaining  in  the  mortgagor,  but  showed  the 
effort,  by  Implication  or  operation  of  law. 
to  acquire  Ivy's  right  Indirectly  by  giving  the 
transaction  the  form  of  a  loan,  with  mort- 
gage, for  the  sum  of  $500.  The  fSmlliar 
maxim,  "Once  a  mortgage  always  a  mort- 
gage," must  be  given  full  force  under  such 
facts  In  a  court  of  equity.  Glass  v.  Hierony- 
mus,  125  Ala.  140,  28  South.  71,  82  Am.  SL 
Rep.  225:  Howard  v.  Harris.  White  &  Tudor. 
Lead.  Cas.  In  Eq.  t(^.  2,  pt.  S;  9.  1910;  Pat- 
terson T.  Holmes,  suprL 
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Irsr's  aoconnt  of  fbia  last  loan,  aa  It  sa- 
inted to  the  lands  In  section  SO,  was : 

"Q.  Had  70a  said  anTthing  to  Mr.  Hood  about 
■ellins  n  part  of  this  laod?  A.  Yes,  sir;  T 
wrote  him  in  regari]  to  It.  Q.  Was  that  at 
tbe  time  this  loan  matter  was  being  negotiated? 
A.  Yes.  sir." 

A  reasonable  Inference  from  tbe  eridence 
as  to  the  lands  In  sectlcm  SO,  and  from  the 
statements  relating  thereto  in  Hood's  letter, 
was  that  Ivy's  leqnest  of  Hood  was  that  of 
a  kindly  mortgagee — that  he  reduce  his  se- 
corlty  and  make  It  possible  for  the  former 
to  Bell  his  lands  If  he  should  have  the  op- 
portunity— and  that  the  mortgagee  agreed, 
by  the  omission  from  the  security  of  lands 
in  section  30,  and  by  the  promise.  In  the 
event  of  a  sale  by  the  mortgagor,  "to  ar- 
range It  all  right  then,"  to  the  end  of  giving 
the  purchaser  a  title  freed  of  respondent's 
mortgages.  Ivy  testifies  that  when,  about 
July  10,  1916,  he  was  informed  of  respond- 
ent's claim  as  a  purchaser  of  his  land,  he 
went  to  see  respondent,  who  Infofmed  him 
for  tbe  first  time  that  he  had  "foreclosed," 
and  that  be  proposed  not  to  make  a  deed 
back  unless  be  bad  to  do  so;  that  complain- 
ant remained  several  days,  trying  to  effec- 
tuate an  agreement  for  redemption;  that  the 
mortgagee,  In  addition  to  declining,  said 
that  be  would  try  to  figure  out  some  plan  to 
settle  with  mortgagor,  asking  the  latter  (wit- 
ness) to  let  him  have  two  weeks  in  which 
to  flgare  it  out,  and  Investigate  the  value 
of  the  land.  Ivy  testified  further  that  he 
waited  for  two  or  three  weeks  and,  not  bear- 
ing from  mortgagee  respondent,  wrote  him 
another  letter;  that  it  was  six  or  eight  weeks 
from  tbe  <lme  that  complainant  was  out  at 
the  home  of  respondent,  before  complainant 
heard  from  tbe  respondent  again.  Ivy  then 
received  a  letter,  tbe  letter  of  March  17, 
1916,  as  follows: 

"My  Drar  8ir:  In  answer  to  Toar  previous 
letter  will  any  that  I  have  decided  to  make 
you  a  present  of  200  acres  of  surface  land  and 
J?0  acres  of  coal  land,  Ju»eever,  this  is  not  the 
coal  land  that  I  got  from,  you,  neither  is  the 
surface  the  land  I  got  frtm  you.  Neither  do 
I  own  the  surfoce  over  the  coal  that  I  am  of- 
fering yon.  Now  I  propose  to  glvo  yoa  this 
land  provided  yoa  accept  this  proposition  at 
once.  If  you  do  not  care  to  accept  this  proposi- 
tion, it  will  not  l>e  necessary  to  see  me  any 
farther.  The  titles  are  all  O.  E.  In  the  lands 
I  propose  to  give  you.  Now  If  you  care  to  do 
this  please  Tuahe  me  a  riuftclaim  deed  at  once  to 
the  lands  that  I  got  from  you  and  I  will  make 
you  a  deed  to  the  land  t^t  I  propose  giving 
yon.    Toon  truly." 

On  recdtpt  of  tbls  letter,  complainant  em- 
ployed cotuisel  to  flic  a  bill.  Complainant 
farther  testified  to  big  ability  and  wilUngness 
to  pay  Hood  all  stims  Justly  due  blm  at  the 
time  of  h'ia  apidlcatlon  for  redemption,  and 
to  tbe  time  of  the  taking  of  tbe  testimony; 
and  to  the  fbct  that  be  was  relying  on  Hood 
at  all  times  to  call  on  him  for  the  money  due 
on  the  mortgages,  and  tbat  no  such  demand 
was  evw  madfik 

Wben       testUuuv  la  lUummed  by  re- 
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qwDdea^a  venloii  of  tbe  facta,  tbe  caae  la 
not  mndi  Improved  la  tbe  lattar'a  bebalt  on 
the  question  ot  eatc^^  -m  nan.  As  a  wit- 
ness ba  admitted  tbat  be  made  the  loan  and 
took  tbe  mortgage  under  i^blcb  the  fbrecloa- 
ure  was  had,  at  a  thne  yihea  complainant 
was  a  resident  of  Jackson.  Miss.;  tbat  he 
did  not  thereafter  bear  from  the  mortxagM- 
until  after  tbe  foreclosure  thongb  he  tried 
to  notU^  Um  of  the  mortgage  being  due 
and  of  his  (mortgagee's)  desire  ft>r  payment ; 
that  the  letter  was  returned  nndeUvered; 
end  tbat  tbe  land  bad  been  previously  sold 
for  taxes.  The  letter,  dated  Octobw  12. 1811. 
was  as  follows: 

"Your  papers  with  me  are  long  past  due  and 
the  land  securing  this  debt  has  send  for  Its  taxes 
and  unlesa  I  hear  from  yoa  at  once  I  will  pro> 
ceed  to  foreclose  the  mortgaie.  Let  me  bear 
from  you  by  return  mail." 

Respondent  further  testified  that  after  bis 
foreclosnre  be  notified  tbe  tax  collector  tbere- 
of,  and  supposed  tbat  1  Ivy  knew  ctf  tbe  fore- 
closure. He  admitted  tbat  Ivy  wrote  to  blm 
concerning  tbe  tax  sale,  and  Inquiring  If 
witness  had  bonght  the  lands  in  at  such 
sale,  and  tbat  witness  replied,  admitting  that 
he  bad  done  so;  that,  when  the  redemption 
from  the  tax  sale  was  ^Bected,  tbe  time  tor 
redemption  nndn  the  mortgage  bad  not  ex- 
pired; tbat  thereafter  Ivy  made  application 
to  witness  to  borrow  $800.  Witness  stated 
the  circumstances  of  fhls  loan  as  fMlows: 

"I  just  loaned  him  tbe  money  after  consulting 
the  attorneys.  *  *  *  I  arted  them  abont  it, 
and  showed  thnon  a  letter  I  bad  from  Mr.  Ivy 
waatiog  $500  on  the  land,  and  be  had  a  right  m 
redemption,  and  I  wanted  to  know  if  it  would  be 
all  right  for  me  to  do  it.  They  said  it  would, 
it  the  land  was  worth  the  money.  /  had  tn  mif 
mind,  whay  h«  wanted  to  borrow  the  money, 
that  he  intei^ied  to  redeem  it.  Be  didn't  sou 
anything  about  it,  hut  that  it  what  I  thouffkt.'' 

It  was  not  denied  tbat  daring  the  time  of 
this  negotiation  for  the  9000  loan,  after  tbe 
foreclosnre  or  tbe  redemption  from  tax  sale, 
the  fovmer  mtHtgage  was  not  mentioned  by 
either  party;  that  It  was  long  past  dne^  and 
no  payments  thereon  had  been  made;  tbat 
since  redemption  Hood  had  paid  tbe  taxes 
on  the  land ;  nor  tbat  Ivy  had  never  oflToed 
to  pay  Hood  the  taxes  so  paid  by  the  latter 
since  ttie  ftnredosure. 

Witness'  explanatl<m  of  the  foregoing  cor- 
re^ndence  was  tbat  tbe  letters  (exc^t  let- 
ters indicated)  were  written  by  bis  Boa ;  that 
witness  did  not  know  whether  be  had  read 
tbem  or  not,  bat  be  did  not  guess  be  bad 
read  them  over;  that  tbe  letter  of  date 
Angmt  26tb  was  written  1^  bis  son;  that 
witness  did  not  remember  telling  bis  son  to 
write  cwnplalnant  tbat  he  might  have  as 
long  as  he  wanted  In  v^ltb  to  redeem  from 
tbe  tax  sale;  and  tbat  wltoess 'never  antbor- 
Ixed  blm  to  say,  in  tbe  letter  of  date  MarA 
18tb,  "tbat  payment  might  be  made  at  any 
time."  Witness  was  asked  if  be  remembered 
what  be  Instructed  his  son  to  do,  as  to  said- 
Ing  tbe  mortgage  to  Ivy.  and  rolled: 
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"My  recollection  is  that  I  just  told  him  [wit- 
ness' 9oa]  that  I  could  make  him  the  loan 
and  to  flu  oat  the  mwtgase  himaeU  and  pnt 
the  number  the  landa  in  it,  and  send  it  to 
him  (Ivy]  to  aign  and  send  it  hack  and  I  would 
lend  him  tiie  moi^." 

The  witness  admitted  having  rec^ved  the 
money  paid  by  Ivy  to  the  probate  Judge,  In 
redemption  from  the  tax  sale,  a  ahwt  while 
after  the  same  was  paid  to  that  offldal; 
thot  the  tax  assessor  informed  him  Ivy  was 
assessing  the  lands  for  taxes  after  the  fore- 
closure; but  witness  did  not  explain  his  fail- 
ure to  account  to  Ivy,  after  payment  of  the 
mortgage  debt,  f6r  the  balance  of  the  pur- 
chase money  In  bis  hands,  after  foreclosure. 

The  son  was  not  examined  as  a  witness, 
noF  was  bis  absoioe  accounted  for. 

^e  tax  assessor  of  that  county  testified 
that  since  1900,  up  to  and  Including  1915, 
Ivy  bad  assessed  the  land  for  taxes  c(»:itln- 
nously,  and  that  for  1916  and  1917  respond- 
ent also  assessed  the  sama  This  witness 
also  testified  that  be  was  fomillar  with  the 
fair  and  reasonable  cash  market  value  of  the 
land  in  question;  that  the  coal  was  worth 
$50  per  acre;  that  both  Hood  and  Ivy  as- 
sessed said  land  at  f20  per  acre — which 
meant,  according  to  the  rules  of  assessment 
of  real  estate  for  taxes  In  relation  to  Its 
actual  market  value,  that  at  the  time  of  as- 
sessment the  land  was  valued  by  them  at 
a  little  more  than  $30  per  acre. 

In  permitting  Ivy  to  redeem  the  land,  no 
injury  or  injustice  will  be  done  to  the  mort- 
gagee, for  Ivy  offered  in  his  pleading  andjn 
his  testimony  to  pay  the  debt  with  Inter- 
est and  all  lawful  chargee — all  snch  sums 
as  the  court  should  find  to  be  Justly  due  re- 
spondent. In  requiring  re^xffident  to  sub- 
mit to  redemption  in  equity,  the  decree  is 
only  compelling  him  to  carry  out  the  course 
of  his  business  as  originally  contemplated  by 
the  parties,  as  evidenced  by  this  record. 
This  is  adverted  to  only  Indd^tally,  as  the 
preponderance  of  -  the  evidence,  under  the 
prlndples  declared  In  authorities  we  have 
collected,  as  well  as  the  dictates  of  ccHmnon 
justice  and  the  law  of  the  case,  required  the 
Intervention  of  a  court  of  equity  to  protect 
com^plainant  against  the  insistence  of  respond- 
ent, of  purchase  at  foreclosure  sale,  and  ot 
expiration  of  the  statutory  right  of  redemi>- 
tion,  based  upon  the  circumstances  detailed 
in  this  record — whldl  InalatMice  cannot  be 
countenanced  by  this  court 

[10]  The  otter  In  comt^inant's  bill  to  pay 
the  full  amount  due  upon  said  mortgage  liens, 
together  with  legal  Interest  and  all  lawful 
charges  thereon,  with  the  further  averment 
that  he  was  "ready,  willing,  and  able  to  pay 
said  sums  to  respondent,  but  that  respondent 
decUned  and  refused  to  accept  said  paym^t 
and  stated  to  your  orator  that  be  would  not 
accept  the  payment  of  said  sums  of  money, 
and  claimed  to  own  the  property  involved, 
In  his  own  right,  and  your  orator  alleges  that 


he  is  still  willing,  able,  and  ready  to  pay  the 
amount  of  said  Indebtedn^s  and  offers  to 
jfej  the  same  in  full  into  this  honorable 
court  upon  due  ascertainment  of  the  amount 
really  due,  either  by  your  honor  or  by  the 
register  of  this  court  upon  a  reference  to 
him,"  was  suffldoit  aa  an  offer,  under  the 
circumstance  of  the  case,  to  redeem  in  eq- 
uity. 

The  blU  as  amended,  under  the  issues  made 
by  the  cross-bill  and  the  answer  thereto, 
was  not  one  for  redemption  under  the  stat- 
ute. It  was  to  have  the  foreclosure  can- 
celed on  the  ground  of  the  estopping  condnct 
of  respondent,  and  on  the  Offer  of  complain- 
ant to  do  equity  and  to  pay  to  respondeat 
all  sums  that  might  be  found  by  tbe  court 
to  be  justly  due  him  under  said  mortgages. 
A  court  of  equity  not  only  has  the  original 
jurisdiction  to  grant  such  relief,  but  delists 
in  Its  pri^r  exercise. 

There  is  here  no  confilct  with  the  an- 
noun  cement  In  Wittmeler  v.  Cranford,  73 
South.  981,  where  the  Chief  Justice  limited 
his  statement  touching  tbe  defects  of  the  bill 
as  to  tender  by  saying  that: 

"To  redeem  under  the  ttatute,  it  was  defec- 
tive, as  it  did  not  show  a  tender  of  the  porchue 
money  cr  an  excuse  tor  not  doing  so  as  ptoTided 
by  section  5748  of  the  Code  of  1907.** 

Likewise  Judge  HcGlellan,  In  Beatty  v. 
Brown,  101  Ala.  695,  14  South.  368.  points  to 
the  necessity  of  sndi  a  tender  as  obtaining 
only  when  the  effort  is  to  "effectuate  a  mott- 
gagor's  ttaiutory  right  of  redemptlcm,'*  and 
not  when  It  is  to  "effectuate  the  eguUv  of 
redemption." 

^e  decree  Is  reversed,  and  the  cause  is 
remanded  for  the  ascertainment  of  the 
omounte  respectivdy  due  re^ndent  on  the 
two  mortgages. 

Reversed  and  remanded. 

ANDEBSON,  a  J.,  and  HAYFIELD  and 
SOMEBTILLB»  JJ„  concur. 


OHAVHRS  et  aL  T.  MAXa   (8  Div. 
(Supreme  Court  (rf  Alabama.   June  27,  lftl&) 

1.  JODOMENT  <ff=»ftBft— nTftfiT  ATirKft   bt  OOM- 

PLAiNANT— Effect. 
Where  one  o£  several  cwnplainants  moves 
to  strike  his  name  from  a  bill  to  qniet  title  and 
dismiss  It  aa  to  him,  alleging  be  nas  no  inter- 
est, did  not  authorize  any  one  to  make  him  a 
party,  and  refusing  to  be  bound  for  costs  and 
expenses,  and  no  action  is  taken  tbereon.  be 
thereafter  becomes  a  respondent  subject  to  tbe 
court's  jurisdiction,  and  the  decree  rendered 
concludes  his  Interest  In  tiie  subject-mattw  <rf  the 
litigation. 

2.  Appeal  aitd  Ebeob  «b»240— Pabties. 

Having  acquiesced  in  disdalmer  by  a  com- 
plainant seeking  to  be  dismissed  from  tbe  case, 
by  omitting  to  test  same  by  proper  motion  or 
exception,  neither  party  on  appeal  will  be  per- 
mitted to  insist  be  is  a  oomiwainant  appealing 
and  joining  in  the  assignment  of  errors. 
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8.  Affbu.  and  Buob  4B9721(1)  —  Jozht  As- 

SIOHlBItT  OF  EbBOB. 

A  joint  assignment  by  all  appellants  is  un- 
available unless  w«ll  taken  as  to  all. 

4.  EQunr  <E=>71(4)  —  Laches— AcQmESCxncE 

AND  KnOWUCDGB. 
Aoquieecence  in  or  knowledge  of  tbe  asaer- 
tioii  of  an  adverse  right,  and  poasessiim  thereun- 
der for  an  unreasonable  time,  is  the  basis  of 
the  mle  of  laches,  which  rule,  after  lapse  of 
time,  is  presumed  to  attadi  where  the  equity 
of  the  case  demand!. 

5.  Equitt  €Es>7fi— Laches— AflBBBxniG  Tnu 

— DElJkT  B7  ReVBBSIONBBS. 
Right  of  homestead  without  occupancy,  or 
right  of  dower  unassigned,  do  not  amount  to 
an  estate  in  lands  juatifyiBg  delay  by  reveraion- 
ers  in  asserting  t^tle,  but  only  to  a  right  of  ac- 
tion for  the  land. 

6.  Advbbsk  Possession  (^»81  —  Posbebszon 
and  Ci.Aiit  or  Ownebship  —  Gbantbb  of 
Widow. 

Iiand  of  a  decedent  not  being  subject  to  a 
life  estate  in  hia  widow  when  sold  by  her,  her 
sale  thereof  waa  a  sale  of  tlie  fee,  so  that  her 
grantee's  posseasion  and  claim  of  ownership 
thereunder  and  tbmafter  would  suffice  to  cmn- 
plete  the  bar  ot  tke  statute  if  retained  for  suffi- 
cient time. 

7.  Advjebse  Possession  «=»62(3)— Possession 
OF  Dwbixiko  House— Doweb—Nattbe  or 

RZOHT. 

Code  1907,  I  8824,  giving  a  widow  right  to 
pOBBeeaitm  of  a  dwelling  honse,  with  appurte- 
nances free  of  rent,  till  dower  assigned,  gives 
her  no  property  right  that  wonid  by  such  occu- 
pancy defeat  the  ultimate  title  and  rigiit  of  pos- 
aeaeion  deeceoding  to  hain, 

8.  DOWBB  «=3»88— ASSIONICBNT  OF  BlOffiT. 

The  right  of  dower  is  in  its  nature  a  ri^t 
of  action  not  assignable  otherwise  than  by  a 
release  to  the  hdr  or  terre-tenant,  and  operatiiig 
by  way  of  eztinguisbment,  and  not  by  way  tfE 
oonveyaneek 

9.  HOIEBSIEAD  «S>141(l)->BiaHT  OT  WlDOW— 

Abandohmbnt— RiOHTs  or  Heibs. 
Right  of  homestead  where  the  fee  is  not 
taken  under  the  statutes  is  the  right  of  the 
widow  to  occupy  tbe  land  during  ha-  life. 

10.  HouEffTEAD  «s»146— Right  of  Widow- 
Abandonment — ^RiQHTs  OF  Heibs. 

If  by  her  alienation  of  htHnestead  the  widow 
abandons  such  right,  the  heir  is  given  the  right 
to  immediate  poesnsion  and  right  of  acti<m, 

11.  LiiUTATiON  OF  Actions  <8=a72(l)— Compu- 
tation OF  Pebiod — Infancy. 

Exception  for  additiraal  time  given  by  Code 
1007,  f  4846,  to  infants,  does  not  enlarge  the 
statute,  but  merely  gives  the  person  under  dis- 
ability the  specified  additional  time  in  which 
to  act  or  sue. 

12.  Adtebse  Possession  ^=933— Evidence— 
Knowledge  of  Advebse  Claim. 

Evidence  heid  to  show  that  complainants 
knew  of  an  adverse  claim  to  land  in  controversy 
so  as  to  impose  on  them  the  duty  of  assertit^ 
their  right  of  action  tberefw  within  the  bar  of 
the  statute. 

Appeal  from  Circuit  Court,  Antangft  Oonn- 
ty ;  Leon  McCord,  Judge. 

Bill  by  Oma  Chavera  and  others  against 
J.  W.  Mayo.  From  a  decree  dismissing  tlie 
bill  and  adjudging  costs  against  complain- 
ants, they  aK>eal.  Affirmed. 

P.  E.  Alexander  and  Gay  Rice,  both  of 
PrattrUIe,  for  appellants.  Gipson  &  Booth, 
of  PrattvlU^  for  appellee^ 


THOBCA8,  J.  The  bm,  «rhb&  was  to  re- 
move  dond  fnxn  title,  was  filed  Dncanber 
20,  l&lfi.  On  final  subndssiMi  a  decree  was 
rmdered  for  the  defendant,  dlsmiasinf^  com- 
plalnants'  bill  and  adju^dUK  tbat  "the  com- 
plainants pay  the  cost  In  this  behalf  ecpend- 
ed  for  whl<^  exeentlMi  mar  Issue." 

Tbe  appeal  bond  filed  Jnlar  23,  1017-  rent- 
ed that  Oma  Chavera  and  others  werp  com- 
plainants, and  J.  W.  Mayo  and  others  were 
defendants.   Its  condition  was  tbat: 

"Whereas,  J.  W.  Mayo  obtained  a  decree 
against  Oma  Chavera  et  aL  in  the  above-enti- 
tled cause  in  the  circuit  court,  in  equity,  oi 
Autauga  county,  cm  the  2d  day  of  JuVi  lvl7, 
from  which  decree  the  said  Oma  Chavrav  et  aL 
have  obtained  an  appeal  returnable  to  tbe  next 
term  of  the  Supreme  Court  of  Alabama:  Now. 
therefore,  if  the  said  Oma  Ohavers  et  al.  siiall 
prosecute  the  said  appeal  to  effect,"  etc. 

The  assignment  of  errors  was  Joint,  on  be- 
half of  complainants. 

The  original  bill  exhibited  as  the  com- 
plainants therein  Oma  Ghavers,  F.  3.  Bar- 
ber, 3.  R.  Barber,  and  Eliza  Wilson,  and  as 
r^ipondents  J.  W.  Mayo  and  Leola  Cook.  By 
amendment  Leola  Cook  was  stricken  as  a 
re^ndeot  and  made  a  complainant. 

[1]  On  March  6,  1916,  before  the  original 
bill  was  amended  and  before  answer  of  re- 
spondent Mayo  was  filed,  "a  protest"  of  one 
of  complainants  was  filed,  and  Is  now  made 
a  part  of  the  record.  Among  other  things,  it 
recited,  "Cornea  3.  R.  Barber,  one  of  the  com- 
plainants in  the  aboTe-styled  cause,  and 
moves  the  court  to  strike  bis  name  from  the 
complaint  and  dismiss  this  bill  of  complaint 
so  far  as  the  same  may  or  does  affect  him 
in  all  matters  pertaining  to  this  proceed- 
ing," and  assigned  as  grounds:  (1)  That 
said  complainant  bad  no  interest  In  tbe  sub- 
ject-matter of  the  suit;  (2)  tbat  be  did  not 
authorise  any  one  to  make  him  one  of  tbe 
cfHDplalnants ;  (3)  that  be  refuses  ana  has 
refused  to  become  responsible  for  costs  and 
expenses  which  may  be  Incurred  In  the  pros- 
ecution of  the  suit ;  (4)  that  he  was  made  a 
party-  cmni^naDt  without  -his  authority, 
and  to  comply  with  some  supposed  rule  of 
egult?  pleadings,  by  the  complainants  who 
are  active  in  the  prosecutiim;  and  (6)  that 
he  had  no  interest  in  the  subject-matter  of 
said  proceedings,  either  as  complainant  or 
as  re^pwidHit  Said  complainant  In  said 
protest  asked  that  his  name  be  stricken  from 
said  bill  of  complaint,  and  prayed  Jodgm^t 
of  the  court  whether  he  should  remain  a 
party  to  said  cause,  etc. 

After  filing  this  irieading,  no  action  being 
taken  thereon  by  the  court  or  by  the  real 
parties  to  the  cause,  said  Barber  could  not 
thereafter  be  held  to  be  a  ccmiplalnant  The 
effect  of  his  disclaimer  was  that  of  a  general 
appearance  for  a  limited  purpose,  making 
him  a  party  respondent  subject  to  the  Juris- 
diction of  the  court,  and  the  decree  then  ren- 
dered concluding  bis  interest  in  the  subject- 
matter  of  the  litigation.   Fowler  t.  Brown, 
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51  Neb.  414,  71  N.  W.  54;  laham  t.  MUler.  44 
N.  J.  Eq.  61, 14  Atl.  20;  Prescott  t.  Hutchin- 
son, 13  Mass.  441;  6  Uncy.  PI.  &  Pr.  721; 
Maddock,  Ch.  Pr.  338;  Smith's  Ch.  Pr.  275; 
Story's  Eq.  PI.  (10th  Ed.)  |  838;  1  Danlell's 
Ch.  Pr.  (6th  Ed.)  9  706,  p.  703 ;  Cooper's  Eq. 
PI.  308,  311;  Tedder  v.  Steele,  70  Ala.  347; 
Bromberg  t.  Heyer,  69  Ala.  22. 

[2]  If  the  complainants  believed  that  sold 
Barber  had  an  Interest  in  the  lands,  and  that 
they  were  entitled  to  make  him  a  party  for 
his  answer  In  aid  of  the  suit  against  the 
real  respondent,  said  Barber,  by  prcq^r  af- 
flrmatlre  action,  would  have  been  made  a 
party,  aad  his  answer  required.  Bromber:^ 
V.  Heyer,  69  Ala.  22,  24.  If  the  disclaimer 
was  improperly  filed,  a  motion  to  strike  it 
frcnn  the  Qle  should  have  been  entertained ; 
or,  If  disclaimer  was  under  oath  and  com- 
plainants were  of  opinion  they  were  entitled 
to  Barber's  answer  as  to  his  Intemrt.  the  In- 
Buffldency  of  the  paper  filed  as  an  answer 
could  have  been  tested  by  exception  thereto. 
Sims'  Ch.  Pr.  {  401,  and  authorities;  2  Dan- 
lell's Ch.  Pr.  SOS;  Bromberg  v.  Heyer.  60 
Ala.  22.  Having  ocqnlesoed  In  the  sofflden- 
cy  and  truth,  of  the  disclaimer  or  answer,  by 
omitting  to  test  the  same  proper  modon. 
or  nceptlon,  on  this  appeal,  nelOitf  party 
will  be  permitted  to  soccessftiUy  insist  that 
Barber  was  a  complainant  appealing  and 
Joining  In  the  assignment  of  errors. 

[3]  The  final  decree  Injarlonsly  alTected 
complainants'  several  Interests  in  the  lands ; 
all  having  proaecuted  an  appeal  and  Jointly 
assigned  errors,  the  assignment  Is  unavail- 
able unless  well  taken  as  to  all  the  appel- 
lants. If  all  of  the  complainants  were  not 
injured  by  the  rendition  of  the  decree,  such 
complainants  (appellants)  should  have  asked 
and  had  a  severance  in  this  court  from  other 
aivellants  not  so  affected,  after  whldi  sep- 
arate errors  should  have  been  assigned.  Hall 
V.  First  Bank  of  Crossvllle,  196  Ala.  eS7,  72 
South.  171;  Kimbreli  v.  Rogers,  90  Ala.  839, 
7  South.  241 ;  Ulllch  v.  Moore,  112  Ala,  582, 
20  South.  452 ;  HUlens  v.  Brlnsfleld,  113  Ala, 
304, 21  South.  208;  Davis  v.  Vandlver,  160  Ala. 
454,  49  South,  318;  Adams  v.  Bibby.  194  Ala. 
652,  69  South.  6SS ;  Mobile  'Temperance  Hall 
Asso.  V.  Holmes,  195  Ala.  437,  TO  South.  OiO. 
That  Is  to  say,  since  McGehee  v.  Ijehman, 
Durr  &  Co.,  85  Ala.  316,  320.  It  has  been 
a  rule  of  practice  in  this  court  to  dlsr^rd 
assignments  of  error  made  Jointly,  as  to  the 
matters  which  are  available  to  some  of  the 
appellants  only.  This  rule  is  founded  on 
the  reason  that  parties  cannot  claim  a  re- 
versal because  of  errors  not  Injurious  as  to 
them.  Roberts  v.  Trawlck,  13  Ala.  68;  Walk- 
er V.  Jones,  23  Ala.  448 ;  Magmder  v.  Camp- 
bell, 40  Ala.  611. 

It  is  shown  by  the  evidence  that  the  par- 
ents of  the  complainants,  John  L.  Barber  and 
Nancy  C.  Barber,  died  intestate,  respectively, 
in  August.  1S05,  and  August.  1909;  that  the 
lands  In  aueatlon  were  owned  by  John  U 


Barber,  and  that  he  waa  in  possession  of 
same  before  and  at  the  time  of  his  death; 
and  that  thereafter  his  wife,  with  complain- 
ants, or  some  of  than,  remained  on  the  land 
until  the  date  of  her  sale  to  J.  W.  Mayo, 
August  21,  1903,  on  which  date  Mayo  made 
her  a  deed  to  a  specifically  described  two- 
acre  tract  of  said  land,  whidh  she  moved  up- 
on with  her  family,  and  occupied  as  a  home- 
stead. It  is  without  dl^mte  that  after  the 
death  of  Mr.  Barber  no  honfestead  or  dower 
rights  in  any  of  said  lands  were  claimed, 
allowed,  or  set  apart  to  her  as  such  widow. 
For  the  purposes  of  this  decision.  It  may  be 
taken  as  a  fact  that  for  a  while  she  occupied 
the  land  under  her  quarantine  right,  though 
resiMUdent  denies  that  she  was  holding  pos- 
session of  the  land  after  the  death  of  her 
husband  as  a  quarantine  rlgiit,  or  that  her 
possession  was  that  of  a  life  tenant.  Re- 
spondent says  she  had  or  acquired  a  superior 
title  therdn,  IncompatiWe  with  a  qnarantiDe 
right,  under  which  she  conveyed  to  Mayo, 
and  that  this  conveyance,  with  claim  of 
ownership  and  possession  thereunder,  was 
a  denial  of  the  right  of  her  children  (com- 
plainants here)  as  heirs  at  law  and  next  of 
kin  of  her  deceased  husband.  We  will  not 
discuss  the  nature  and  diaracter  of  this  sn- 
pertor  title  alleged  to  have  been  held  by  Mrs. 
Barber,  believing  It  to  be  unnecessary. 

[4-11  Aoqnlescttoe  In,  or  knowledge  of,  the 
assertion  of  an  adverse  rl^t  and  possession  , 
thereunder  for  an  unreasonable  time  is  the 
basis  of  the  rule  of  ladies,  whloi  nlie,  after 
lapse  of  time,  la  primed  to  attadb  where 
the  equity  of  the  case  demands.  Veitch  v. 
Woodward  Iron  Oo.,  76  Sootb.  124.  Com* 
plainants  cannot  Jnsdfy  their  Icmg  delay  aft- 
er Mrs.  Barber's  sale  to  Mayo  and  his  Ad- 
verse poaseaalon  tbraeonder  in  asserting  tbeir 
rlfdits  or  clalra  ftf  ownership  midcar  the  au- 
thority of  Winters  v.  PoweU,  180  Ala.  423. 
61  South.  96,  because  of  the  fhct  that  said 
lands  were  not  impressed  with  a  life  estate. 
The  right  of  homestead  without  occopanvy 
aa  mub,  at  the  rig^t  at  iow&  nnasslgufd. 
did  not  amount  to  an  estate  in  Hie  landau  but 
only  to  a  right  ot  action  fi>r  the  lands. 

The  iwoperty  not  being  subject  to  a  lif6 
estate  in  Mrs.  Barber  at  the  time  of  her  sale, 
her  sale  w  attempted  aale  thereof  to  Mayo 
can  <Mily  be  held  to  have  been  a  sole  of  the 
fee  to  the  240  acres  In  qnestlan;  and  his 
possession  and  claim  of  ownership  tberenn- 
der  and  th«%after  would  anfflce  to  oomidete 
the  bar  of  the  statnte  If  retained  tar  ma- 
dent  length  of  tlm& 

In  Winters  t.  Powell,  supra,  the  pn^nty 
waa  anbject  to  the  life  estate  <tf  Mr&  Powell, 
and  Mr.  Justice  Bayre  waa  careful  to  indi- 
cate that  until  het  death  there  was  never 
a  time  when  the  comfdalnants  could  have  had 
Judgwwt  presently,  upon  the  poeesslon  or 
enjoyment  of  the  property;  hence  that  there 
was  no  default  or  delay  In  the  assertion  of 
the  right 

The  distinction  between  the  two  cues  lies 
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In  the  tact  tbat  In  the  Pow^  Ca«e  the  whole 
tract  was  charged  by  the  will  with  a  life  es- 
tate; whereas  here  some  part,  at  least,  of 
the  240  acres  of  land  in  question  was  aab> 
ject  to  homestead  and  dower,  If  occupied  and 
assigned  as  required  by  statute. 

17,  >1  It  Is  true  tbe  statute  gave  the  widow 
the  right  to  retain  possession  of  the  dwell- 
ing house  where  tbe  husband  most  usually 
resided  next  before  his  deaih,  with  the  of- 
fices and  buildings  apinirtenant  thereto^  free 
of  rent,  until  her  dower  should  be  assigned 
(Code,  i  3824;  Tarbrough  v.  Yarbrough.  sn- 
pra),  but  It  gave  ber  no  property  ri^t  that 
would  by  such  occupancy  defeat  the  ultimate 
title  and  right  of  possession  descending  to 
the  heirs  at  law  of  John  L.  Barter  <hi  his 
death.  Tet  the  Insistence  of  appellants  that 
there  was  created  a  life  estate  In  Mrs.  Bar> 
ber.  that  she  might  and  did  convey  to  Mayo 
without  prejudice  to  oomplataiants.  however 
long  such  conveyance  was  acqnieeced  in  by 
tbem.  Is  not  well  founded;  for,  until  dower 
was  assigned  to  Mrs.  Barber  as  a  prospec- 
tive dowress  (2  P.  Wms.  707)  In  said  lands, 
she  had  no  spedflc  estate  therein  the  right 
of  dower  In  Its  nature  being  a  right  of  action 
not  assignable  otherwise  than  by  "a  release 
to  tbe  heir  or  terre-tenant,"  and  operating 
"by  way  of  extinguishment,  and  not  by  way 
of  conveyance."  Barber  v.  Williams,  74  Ala. 
331,  333 ;  Frands  t.  Sandlin,  150  Ala.  {>83, 
43  South.  829;  Saltmarsb  r.  Smith.  82  Ala. 
404.  408. 

[9.  II]  Right  of  homestead  exemptioD  where 
the  fee  Is  not  taben  under  the  statutes  is 
the  right  of  the  widow  to  remain  In  the  oc- 
ctipflTicy  of  the  homestead  of  the  deceased 
husband  during  her  life;  and  If  by  her 
alienation  to  third  persons  she  abandons  the 
right  of  homestead,  the  heir  Is  given  right  to 
the  Immediate  possession  and  right  of  action. 
(Albert  V.  Plnbstwi,  167  Ala.  490,  493,  52 
South.  442, 140  Ant,  St.  Rep.  89;  Munchus  v. 
Harrifl.  69  Ala.  606.  609;  Baker  t.  Keith,  72 
Ala.  12L 

fill  The  youngest  of  the  complainants,  the 
children  of  John  L.  Barber,  was  28  years  of 
age  when  suit  was  filed,  mils  heir,  Mrs.  Wil- 
son, could  have  maintained  ber  suit  to  en- 
force her  right  in  the  land  within  3  years 
after  her  disabilities  were  removed  or  ter- 
minated. Code,  9  4846.  An  exception  for 
additional  time  in  which  to  assert  a  right 
S^ven  by  statute  to  infants  and  those  under 
disability  dott  not  have  the  effect  of  enlarg- 
ing the  statute  of  limitation,  but  merelr  gives 
the  person  under  dlsatdUty  the  specified  ad- 
ditional time  in  whldi  to  act  or  sue.  Love- 
lace T.  Hutchinson,  106  Ala.  417,  17  South. 
023;  Alexander  T.  Hill,  8^  Ala.  487,  7  South. 
238.  16  Am.  St  aep.  55;  Newbum's  Heirs  v. 


Bass,  82  Al^.  022,  2  South.  620;  Bradford  v. 
Wilson,  140  Ala.  638,  37  South.  205:  Stock- 
dale  V.  CkMper,  193  Ala.  258,  60  South.  110 ; 
Street  v.  Shadli,  73  Sauth.  73;  Veltch  v. 
Woodward  lr<m  Co.,  76  South.  124;  Dallas 
Compress  Ca  v.  Smith,  190  Ala.  423,  67 
South.  289. 

[12]  Under  the  facts  disposed,  the  oppor- 
tunity and  the  duty  rested  on  the  adult  com- 
plainants to  duly  assert  their  right  of  action 
within  the  bar  of  the  statute,  and  on  those 
of  complainants  who  were  Infants  to  avail 
themselves  of  their  right  of  action  within  the 
time  prescribed  by  the  statute,  after  attain- 
ing majority.  Veltch  v.  Woodward  Iron  Co., 
supra;  Code,  S  4S46;  Stockdale  v.  Cooper, 
193  Ala.  258,  60  South.  110.  Mrs.  Wilson  tes- 
tified that  she  lived  with  her  modker  on  the 
two-acre  bomertead  tract  until  she  was  mar^ 
ried  about  16  years  ago,  that  she  knew  her 
mother  had  sold  the  other  land  to  Mayo,  and 
that  ^e.  moved  therefrom  with  the  mother 
to  the  latter  homestead.  On  cross-examlna- 
tl<m  she  was  asked,  "Tou  know  that  your 
mother  bought  two  acres  to  live  on?"  and  re- 
plied, "She  had  the  two  acres  to  live  on  her- 
self; she  dldnt  sell  It  to  him;  she  kept  it 
out  of  her  land  from  tbe  time  she  sold  tbe 
rest  to  Mr.  J.  W.  Mayo.*' 

On  redirect  examination  she  was  asked, 
"Do  you  remember  renting  any  of  the  land?' 
(meaning  the  lands  in  question),  and  replied. 
"Yes,  sir."  To  the  questions,  "Your  mother 
was  living  at  that  time?"  and,  "You  know 
that  Mr.  Mayo  bought  this  from  your  moth- 
er?" she  gave  the  same  answer,  "Yes,  sir." 

Another  of  appellants,  P.  L.  Barber,  had 
knowledge  of  the  possession  of  the  lands  by 
Mayo  as  a  purchaser  from  Mrs.  Barber ;  did 
not  know  the  exact  date  be  received  the  In- 
formation; thought  It  was  in  1900  when  he 
and  J.  R.  Barber  had  some  nnderstandlng 
that  they  would  buy  the  land  In  question 
from  their  mother;  learned  that  Alayo  had 
bought  It,  and  had  exclusive  possession, 
claiming  to  own  the  fee.  Witness  admitted 
that  he  had  cultivated  a  crop  on  part  of  the 
land,  and  delivered  a  portlcHi  thereof  to  Mayo 
as  the  rent. 

It  is  certain  that  at  least  two  of  complain- 
ants knew  the  nature  of  Mayo's  holding  as 
purchaser,  and  In  hostility  to  their  rights. 
Thereafter  they  delayed  suit  therefor,  be- 
yond the  period  prescribed  by  .statute  as  the 
time  within  which  the  youngest  ot  oomplain- 
ants  might  sue. 

For  the  foregoing  reasons,  the  decree  of 
the  circuit  court  in  equity  Is  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  HcGLELT.AX  and 
MATFIELD,  33.,  concur. 
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NICHOLS  T.  HABBEGRBR    (7  Div.  845.) 

(Supreme  Oonrt  of  Alabama.    June  27,  1918.) 

Appeal  and  Bkboe  ^753(2)  —  Failubk  to 
AeSIOIl  ElBOM  —  Affibvarob  —  RULI  OF 
CODST. 

Under  Supreme  Court  Practice  Rules,  No. 
1  (20  i^uth.  iv),  appellant's  failure  to  aansn 
any  errors  requirea  affirmance. 

Appeal  from  Circuit  Court,  Clay  County; 
Bugb  D.  Merrill,  Judge. 

Action  between  J.  T.  Nichols  and  R.  M. 
Hardegree.  From  Judi^ent  for  the  latter, 
tbe  former  appeals.  Affirmed. 

Lackey  &  Rowland,  of  Ashland,  for  appel- 
lant. MerrlU  &  Cornelius,  of  Ashland,  for 
appellee. 

McCLELLAN,  J.  The  failure  of  the  ap- 
pellant to  assign  any  errors  requires  the  af- 
firmance of  the  Judgment  below.  Rule  1, 
Supreme  Court  Prac.  (20  South.  It);  Cirll 
Code,  p.  1606;  Pettlbone  t.  Bank,  156  Ala. 
666,  46  South.  761;  Amerson  t.  Corona  Coal 
Co.,  19i  Ala.  175,  69  South.  601;  Klnnon  t. 
L.  &  N.  R.  a  Co.,  187  Ala.  480,  65  SoQth. 
397;  Dickens  v.  Dickens,  174  Ala.  345,  56 
South.  809;  Brahan  t.  CoIUos,  Minor,  169; 
Chavers  r.  Mayo,  78  South.  C04. 

Affirmed. 

ANDERSON,  a  J.,  and  UAYFIEUO  and 
THOMAS,  JJ.,  coumr. 


CARPENTER  T.  OARPEfNTDR.   (L  Div.  17.) 

(Supreme  Court  of  Alabama.    June  6^  1918.) 

Executors  and  Aduinistbatobs  «=»513<12) 
—Settlement  or  Accounts  —  Decbbb  of 
Pbobate  Couht~Oonclvsivenes8. 
Where   administrator   applied   to  probate 
court  for  Snal  aettlemrat,  and  court  entertained 
Jurisdiction,  contest  being  had,  and  final  decree 
entered  against  admlniBtrator,  who  waa  thereby 
discharged,  decree  waa  cmcluaive  on  adminis- 
trator as  to  right  to  sue  in  equity  for  advance- 
ments to  widow  and  minor  children,  which  pro- 
bate court  disallowed  because  of  ntmeompliance 
with  statute. 

Appeal  from  Circuit  Court,  Washington 
County;  Ben  D.  Turner,  Judge. 

Suit  by  James  E.  Carpenter  against  SalUe 
Carpenter.  From  a  decree  sustaining  de- 
murrer to  tbe  Mil,  complainant  anieala  Af- 
firmed. 

^□ils  cause  waa  prerloualy  before  tbe  court 
tfx  CDDsideratlon  of  the  decree  OTerruling 
tbe  demurrer  to  the  original  bill,  resulting  in 
a  reversal  of  the  decree  of  the  court  below. 
Carpenter  t.  Carpenter,  75  South.  472.  A 
reference  to  that  case  will  disclose  that  the 
original  bUl  showed  complainant  (aj^llant 
here),  aa  administrate  of  the  estate  of  W. 
3.  Carpoiter,  deceased,  bad  petltlmied  the 
probate  court  for  a  final  settlement  of  said 
estate,  and  the  court  had  acted  tberecm ;  that 
tbe  accounts  filed  had  been  contested  by  the 


heirs,  resultlog  In  a  dlaallowanoe  of  certain 
credits  claimed  by  tbe  administrator.  A  de- 
cree was  entered  by  the  probate  coort  settling 
said  estate  and  rendering  a  final  decree 
against  the  administrator  for  the  soms  ascer- 
tained by  the  court  to  be  due  each  of  the 
heirs.  Tbe  proceedings  for  a  final  settlecneui 
of  said  estate,  including  the  petition  of  tb*^ 
administrate,  and  tbe  decree  of  the  court 
thereon,  form  a  part  of  the  record  on  the 
former  appeal.  Tbe  decree  recites  upon  iL« 
face  all  Jurisdictional  matters  for  final  set- 
tlonent  oi  said  estate. 

Paragraph  5  of  the  original  bill  sets  up  the 
adTancemeuta  by  the  administrator  to  the 
widow  and  minor  heirs  of  W.  J.  Carpenter, 
deceased,  for  their  BUHmrt  and  maintenance, 
of  which  It  was  not  pracUcaUe  to  keep  a 
separate  account.  The  sixth  paragraph  al- 
lies In  substance  that,  while  the  complain- 
ant filed  what  purported  to  be  an  appIicatii'L 
for  a  final  settlement  of  his  admlnlstratioc 
of  the  estate  and  filed  his  accounts  as  suet 
administrator,  yet  he  Is  advised  that  In  fat-c 
It  was  not  an  aK>llcatlon  for  final  settlement: 
that  the  estate  was  not  in  a  condition  for 
final  settlement.  It  is  then  averred  that  a 
certain  date  was  appointed  on  which  Esiil 
final  settlement  should  be  made,  and  a  guard- 
ian ad  litem  app<^ted  to  retwesmt  and  pn>- 
tect  the  interest  of  the  minor  b^rs  vpoa  auch 
settlCTient. 

The  amendment  to  the  bill,  after  a  reversal 
of  the  cause,  was  made  by  striking  para- 
graph 5  and  substituting  another  paragrapb 
bearing  tbe  same  number.  Tbe  fifth  para- 
graph of  the  amended  bill  sets  ap  in  sub- 
stance that  prior  to  tbe  time  cou4ilalnaLi 
was  appointed  administrator  there  was  ao 
agreement  entered  Into  by  the  adult  heirs, 
as  well  as  tbe  minor  heirs  over  14  years  o'. 
age,  of  W.  J.  Carpenter,  deceased,  and  by  tbe 
widow  for  the  benefit  of  tbe  minor  heirs  anil 
herself,  that  the  estate  be  kept  together  bj 
the  personal  representative  in  order  that  the 
minor  heirs  might  be  educated  and  cored  for 
until  their  maturity,  and  the  home  tbereby 
k^  intact.  A  copy  of  the  agreement  is  at- 
tached to  tbe  amended  bill.  The  complainant 
continued  the  course  pursued  by  his  prede- 
cessor, managing  the  affairs  of  the  estaie. 
collecting  the  r«its  and  income,  and  apply- 
ing tbe  ftmds  so  collected  to  the  BUpport  ot 
the  widow  and  ber  children,  famlBliing 
them  only  eaxSi  provisions  and  dotbln;  as 
tli^  had  beea  accustomed  to  baTe.  Conh 
plalnant  kept  no  individual  aeconnta  with 
any  of  tbe  parties  except  the  widow,  as  the 
only  practicable  way  to  furnish  the  grooerle! 
and  dotblng  was  \a  bulk,  and  it  was  then- 
fore  Impossible  for  blm  td^show  wbat  each 
child  would  use  and  CMUume,  but  that  the 
widow  and  minor  belts  received  the  bent^t 
thereof. 

Paragraidi  6  o<  Uie  amended  biU  sets  np 

In  substance  that  the  complainant  on  Mat 
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17, 1915,  filed  in  tUe  probate  court  an  appli- 
cation for  final  settlement  of  bis  admlois- 
tration  of  said  estate,  and  filed  therewith 
his  accounts  and  voadxers  as  such  admlnla- 
trstor.   It  is  further  aTored  that  said  ap- 
plication was  not  in  fact  an  application  for 
a  final  settlement  of  the  affairs  of  tbe  estate 
of  W.  J.  GatpoLter,  bot  ooiiy  an  application 
for  a  final  settlement  of  hla  partlcalar  ad- 
ministration; that  tbe  estate  waa  not  in  a 
coodltim  for  a  final  settlement  on  account  of 
tbe  agreement  of  the  parties  to  keep  the  es- 
tate together  being  in  force,  and  no  guardian 
asked  for  to  rec^ve  the  distrlbtttive  shares 
of  tlie  minors;  that  a.  day  was  set  tor  a 
final  settlemoi^  and  a  guardian  ad  litem  ap- 
jKttnted  to  protect  the  interests  <^  the  minors, 
and  no  decree  was  entered  by  the  probate 
court  ordering  a  final  settlemrat,  but  the  only 
decrae  entered  was  with  reference  to  a  par- 
tial settlonrat  of  said  estate— that  is,  of  com- 
plainant's particular  administration  of  said 
estate.  On  June  23,  I&IS,  the  court  proceeded 
to  raider  a  decree  purportlns  to  t>e  a  decree 
of  final  settlement  of  tbe  affairs  of  said  ea- 
tate,  by  wbldi  decree  the  probate  court  set 
aside  certain  exemptions  as  to  personal  prop- 
erty to  the  widow,  and  further  decreed  that 
eacb  heir  waa  entitled  to  certain  sums,  for 
which  the  court  ordered  execution  to  issue 
against  tlie  complainant  It  is  then  alleged 
that  tbe  sold  purported  final  decree  wss  pre- 
matura and 

Numerous  assignments  of  demurrer  were 
interposed  to  the  bill  as  amoided,  attadiing 
tbe  equity  and  sufficiency  of  tbe  bill  In  varl- 
ons  forms.  Tbe  court  rendered  a  decree 
sustaining  the  donurrer,  and  from  this  de- 
cree the  complainant  prosecutes  this  appeal. 

Joe  M.  P^Iham,  Jr.,  of  Cbatom,  and  Arm- 
brecht,  McMillan  &  Caffey,  of  Mobile,  for 
appellant  Oranade  it  Granade,  ot  Chatom, 
for  appellee. 

GARDNESt  J.  We  are  of  tb«  opinion  that 
what  was  said  by  this  court  on  the  former 
appeal  In  this  cause,  considering  the  demur- 
rer to  the  original  bill  Is  also  dedslTe  of  the 
present  ai^>eal.  It  appears  now,  as  It  did 
then,  from  tbe  exhibits  to  the  bill,  that  the 
complainant  as  administrator  petitioned  the 
probate  court  for  a  final  settlement  of  the  af- 
fairs of  said  estate  and  his  administration 
{hereof.  The  Jurisdiction  of  the  probate 
court  was  thereby  called  Into  exercise,  re- 
sulting in  a  final  judgmait  of  said  court 
fl^iast  the  complainant  It  also  appears 
now,  a?  it  did  then,  that  the  matters  of  credit 
whlcn  he  seeks  to  have  reopened  and  allowed 
vrere  the  subject  of  contest  In  the  probate 
court,  and  were  by  that  court  disallowed. 

While  the  bill  does  seek  n  removal  of  tbe 
adminlstraticm  of  tbe  estate  into  the  chancery 
cour^  ye^  of  course,  the  principal  object  of 
tlie  bill,  reduced  to  its  last  analyds,  Is  to 
bare  the  final  decree  of  the  probate  court, 
upon  Ills  accounting  and  settlement  of  bis  ad- 


mlnistratloQ,  set  aside  and  reopened  in  or- 
der that  be  may  be  permitted  to  receive 
certain  credits  tor  ^vanoanents  to  tlie 
widow  and  minor  diUdren,  whUdi  be  is  of  the 
opinion  would  be  allowed  in  a  court  of  equity, 
althoui^  properly  disallowed  in  the  probate 
court  beoiuse  at  noncompliance  with  the 
statutory  provisions  In  regard  thereto.  Ref- 
erence is  made  In  the  former  opinion  to  that 
pbsMe  of  the  blU.  Answer  Is  found  In  tb» 
(qpinlon  on  the  formw  appeal  to  tbe  arer* 
ment  as  to  the  complainant  being  advised 
ttiat  In  fact  tttero  was  not  a  final  settlement 
of  the  estate.  Reference  is  also  made  to  the 
fact  that  the  ^rreement  referred  to  could  not 
be  held  at  binding  force  so  as  to  hold  the 
estate  together  In  vieiw  of  the  fiict  that  a 
number  of  the  heirs  were  minora,  "and  hence 
incapable  In  their  own  right  of  binding  tliem> 
aeives  Igr  rnuii  an  agreement*'  The  amend* 
ment  to  the  bin  am«iding  paragraphs  5  and 
6,  as  indicated  in  the  stat^ent  of  the  case, 
amounts  after  an  to  but  an  enlargement  or 
more  detailed  statemoit  of  what  aKieared 
In  a  mtnra  anmmary  manner  In  the  ozlglnal 
UU. 

The  case  of  S^ldle  v.  Blak^ey,  ISl  Ala. 
194,  44  SontJi.  ffii,  <s  dted,  among  otiier  an- 
thorltles,  by  appellant  In  ttie  Spldle  Case 
the  guardian  was  allowed  reimbursement  In 
a  court  of  equity  for  necessary  expenditures 
made  out  of  his  own  funds  In  b^alf  of  the 
best  Interest  of  his  ward,  without  prior  order 
flron^  the  probate  court.  It  Is  to  be  noted, 
however,  in  that  case  the  guardian  made 
timely  application  for  relief  In  a  court  of 
equity  "before  a  final  settlement  of  tbe  guard- 
ianship, and  It  was  held  that  the  facts  there 
alleged  constituted  a  special  equity  for  tbe 
removal  of  the  settlement  Into  the  chancery 
court.  In  the  instant  case  the  administrator 
made  no  such  timely  appeal  to  a  court  of 
equity,  but  filed  his  application  for  a  final 
settlement  of  his  administration,  and  the  pro- 
bate court  entertained  Jurisdiction  of  such 
final  settlement  A  contest  was  had  in  the 
predate  court  and  a  final  decree  altered 
against  such  adminlstratcH-,  who  was  thereby 
disdiarged.  The  proceedings  In  the  probate 
court,  as  shown  by  this  record,  and  the  final 
decree  of  said  court,  appear  to  be  In  all  re- 
specte  regular.  The  decree  there  rendered  Is 
therefore  binding  and  conclusive  upon  the 
administrator  for  aught  appearing  In  the  bill 
as  amended.  Adams  v.  Walsh,  190  Ala.  516, 
07  South.  482,  and  authorities  there  dted.  As 
to  whether  or  not  the  administrator  could 
have  obtained  relief  in  a  court  of  equity  upon 
the  facts  alleged  in  the  bill  as  amoided,  had 
he  made  application  to  such  court  before  a 
final  decree  was  rendered  In  the  probate 
court  <ni  a  final  setttonent  of  his  admh^stra- 
tlon — had  upon  his  petition  therefor — need 
not  be  determined,  as  the  question  Is  not  here 
Iffeflented* 

It  aroeats  quite  dear  that  the  bUl  la  In- 
snffldrart  aa  one  to  have  set  arfde  and  reopen- 
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ed  Bold  final  decree^  It  .results  as  oar  con- 
clusion that  tbe  demurrer  to  the  bill  as 
amended  was  properly  sustained,  and  the 
deeree  of  the  court  below  la  accordingly 

affirmed. 
Affirmed. 

ANDKRSON.  O.  3^  and  McGLSU^AM  and 
SAYRE,  JJ.,  concur. 


UNITED  STATES  FIDBLITr  &  GUAB- 
ANTY  CO,  Y.  HAETON.    (6  Div.  810.) 

(Snpreme  Goort  ai  Alabama.   Jona  27, 

1.  Insane  Pibsons  «s9>4S— Ouakdunship  — 
Decbbb    Aoainbt   QDjuuHAn  —  Bindxnq 

FOBCE  on  SDaETT. 
!□  viev  of  Code  1907,  f  4430.  final  decree 
rendered  against  guardian  of  insane  person,  in 
latter'a  suit  against  bim  after  restoration  to 
sanity,  in  abeence  of  proot  of  fraud  or  collusioQ, 
is  binding  on  surety  on  guardian's  bond,  who 
cannot  enjoin  ward  from  enfordna  hia  Judg- 
ment by  asserting  d^ense  whicfi  guardlui 
shonld  have  made. 

2.  JuDousNT  ^»460(1)  —  BBBnannaTO  Bn* 

FOBCEkTBSl^liKtDITT  Of  BUX. 

Where  UU.  by  snre^  of  guardian  of  Insane 
person,  against  ward,  who  has  been  restored 
to  sanity,  to  enjoin  enforcement  of  hia  judg- 
ment against  guardian,  shows  that  funds  for 
which  guardian  was  held  accountable  reached 
his  hands  in  1906,  averment  as  to  surety's 
petition,  in  1906,  for  discharge  from  BaMlity  on 
bond,  has  no  bearing  on  equity  f>f  bill. 
8.  Insane  Pebbons  0=»45-^UABDiAaBHiP  — 
SiTHETT  ON  Bond— REUsr  Against  Wabd. 
Surety  on  bond  of  guardian  of  insane  person 
Is  not  entitled  to  any  relief.  In  suit  to  enjoin 
insane  person,  after  restoration  to  sanity,  from 
enforcing  jutlgment  against  guardian,  as  to 
either  principal  or  interest,  on  account  of  mat- 
ter of  continuance  ot  settlement  by  agreement 
of  guardian  with  ward  p«iding  litigation. 

Appeal  from  Circuit  Court,  Jefferaaa  Coun- 
ty; Hugh  A.  Locke,  Judga 

Suit  by  the  United  States  FldeUty  &  Guar- 
anty Company  against  H.  M.  Uartou.  From 
an  order  oveiruling  motion  for  temporary 
Injunction,  complainant  apiieals.  Affirmed. 

The  bill  in  this  cause  waa  filed  by  appellant 
against  the  appellee,  and  sought  to  enj<dn  the 
appellee  from  enforcing  against  appellant,  by 
aecntion,  gamlsbment,  or  otherwise,  a  judg- 
ment which  had  been  tberetofore  rendered  In 
favor  of  said  appellee  by  the  Supreme  Court 
of  Alabama,  on  an  appeal  from  a  Judgment 
rendered  by  the  probate  court  <tf  Jtttwmm 
county. 

The  facts,  as  set  forth  in  the  UU,  may  be 
briefly  stated  as  follows:  H.  M.  Harton,  re- 
spondent to  the  blU,  was  In  March,  1905,  ad- 
Judged  insane,  and  one  C.  B.  Powell  appointed 
as  his  guardian,  and  the  United  States  Fidel- 
ity &  Gusranty  Company  became  surety  on 
the  guardian's  bond,  which  was  dated  March 
17,  1905.  In  May,  1907,  ssld  Harton  was 
restored  to  sanity,  and  in  July,  1907,  said 
Powell,  as  puarillan,  fil('d  his  accounts  for 
Battlement        the  probate  coart.  Dmin;^ 


tbe  time  of  the  Insanity  ot  Harton,  and  paid- 
ing  the  term  of  guardianship  of  Powell,  the 
said  Powell,  seeking  to  enforce  the  rl^ts  of 
bis  ward,  filed  a  UU  In  dianoery  as  sudi 
guardian,  and.  In  tbe  coarse  of  tiie  proceed- 
ings, the  litigation  waa  settled  by  said  Powell 
as  an  Individual  and  also  as  guardian  of  Ha^ 
ton.  Under  said  settlement  the  guardian  was 
paid  $2,600,  as  shown  by  tbe  agreement 
attached  to  the  bill.  The  settlement  was  had 
on  January  10.  1906.  Harttm  wasanhaequait- 
ly  restored  to  sanity,  and  after  Powdl  had 
filed  his  accounts  tor  final  settlement  of  tab 
guardianship^  he  agreed  witb  Harton  tlut 
a  final  settlemmt  wmild  be  postptmed  for  tbe 
purpose  of  Harton  asserting  hia  vigtOa  against 
tbe  respondents  In  tbe  proceedings  wherdn 
the  guardian  had  made  settlement,  as  hereto- 
fore stated,  on  January  10,  190& 

In  Mardi,  190S,  the  complainant  filed  Us 
petition  In  Uie  probate  ooart  seeking  to  be 
released  from  tbe  bond  <rf  said  Powell  as 
guardian ;  and  on  the  same  day  an  order  was 
entered  releadng  complainant  trom  llaUlIty 
on  aald  bcmdt  and  requiring  the  said  Powdl, 
as  guardian,  to  execute  a  new  bond,  whidi 
was  not  done,  and  no  actloa  was  takw  to  en- 
force the  giving  of  said  bond,  or  the  removal 
ot  Bald  guardian,  but  that  comidalnant  has 
been  without  fault  or  negligence  In  the  matter 
of  the  probate  court  to  require  a  new  bond; 
that  by  reason  of  the  agreement  and  post- 
pon^ent  in  the  settlement  above  referred 
to  the  complainant  has  been  discharged  frcnn 
any  and  all  liability  on  said  bond.  Subse- 
quently, in  March,  1910,  said  Harton  filed 
hia  bill  against  the  respondents,  who  were 
parties  to  the  litigation  by  his  guardian  In 
which  he  repudiated  the  settlement  that  had 
been  made  by  his  guardian  on  January  10, 
1906^  and  Bought  to  recover  all  of  his 
rights,  which  were  involved  In  said  settle- 
ment, and  to  require  the  respondents  to  ac- 
count to  him  for  the  pn^ierty  which  tbey 
had  acquired  by  reason  of  the  settJetnent 
which  Johnston  had  had  with  his  guardian. 
This  litigation  cwtlnued  until  May,  1915, 
\riien  tbe  some  waa  settled  by  agreement 
entered  Into  by  Harton  and  resp(»idents  by 
tbe  terma  <tf  whldi  Hartmi  was  conveyed 
pn^rty  of  considerable  value,  and  Judj;- 
ments  against  lilm  were  cancded.  A  cop; 
of  tbe  agreement  la  made  an  exhibit  to  tbe 
bill. 

Hie  bill  further  avers  that  after  this  settle- 
ment, and  after  Harton  had  received  all  the 
benefits  to  be  derived  from  the  repudiation 
of  the  sale  and  transfer  made  by  his  guardlaa 
be  filed  a  petition  In  the  probate  court  to 
compel  a  settlement  of  the  account  of  Powell, 
as  guardian.  Ajid  It  was  on  this  settlement 
that  Judgment  was  rendered  against  Po- 
well, as  guardian,  the  enforcement  of  whidi 
la  now  sought  to  be  restrained.  It  Is  further 
averred  that  by  said  conduct  Harton  bad 
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estopped  himself  froca  dalmlug  tbe  pro- 
ceeds of  Mid  settlement  The  bill  also 
arers'  that  oomplatnauti  surety  <m  the 
bond,  did  not  know  of  the  r^udiatlon 
by  Hartou  of  the  sfettl«neat  iriiich  Powell 
had  made  with  Johnston,  and  that  Harton 
had  been  paid  for  his  interest  inTOlved  In  the 
nettlement  with  his  guardian  until  after 
judgment  had  been  rendered  in  the  case  ot 
Harton  t.  Powell  In  the  Snpreme  Court ;  and 
that  the  amount  of  the  judgment  cannot  be 
made  by  legal  process  against  said  Powell, 
but  that  complainant  will  be  compelled  to 
pay  the  same  vnlesa  relief  la  awarded  tn 
this  suit 

The  settlement  proceedings  In  the  probate 
court  resulted  In  a  Judgment  in  favor  of 
Harton  for  $1,000  against  the  said  O.  B. 
Powell,  as  guardian,  from  which  Judgment 
Harton  prosecuted  an  appeal  to  the  Supreme 
Court,  resulting  in  a  Judgment  In  favor  of 
Barton  against  Powell,  as  guardian,  In  the 
sum  of  S3,574.64  (the  case  being  reported  as 
Barton  v.  Powell,  78  South.  373),  and  It  is 
the  enforcement  of  this  judgment  complain- 
ant seeks  to  restrain.  The  bill  was  sworn 
to,  and  sought  a  temporary  Injunction.  The 
court  entered  an  order  overruling  the  motion 
for  the  temporary  injunction,  and  from  this 
order  the  present  appeal  Is  prosecated. 

Coleman  A  Coleman,  ot  Birmingham,  for 
appellant.  Stokely,  Scrlvner  <fc  D<Hninlck, 
of  Birmingham,  for  appellee. 

GARDXER.  J.  tl]  It  thus  appears  from 
the  foregoing  statement  of  the  case  that,  by 
this  bill  the  surety  seeks  to  assert  a  defense 
which  it  is  Insisted  the  guardian  could  and 
should  have  made  against  the  claim  of  the 
ward  on  account  of  moneys  received  In  set- 
tlement of  the  litigation  Instituted  by  him — 
and  this  la  sought  to  be  done  after  the  mat- 
ters here  complained  of  have  become  the  sub- 
ject of  contest  on  the  final  settlement  In  the 
probate  court,  and  Anally  adjudicated  In  this 
court — resulting  in  a  final  Judgment  in  favor 
of  the  ward  against  the  guardian. 

It  l8  now  settled  law  in  this  jurisdiction 
that,  under  such  drcumstancea  as  here  dis- 
closed, the  final  decree  rendered  against  the 
guardian  is  binding  and  conclusive  on  the 
surety  In  the  abs«ice  of  proof  of  firaud  or 
collusion.  In  Hailey  Boyd,  64  Ala.  389, 
the  court  said: 

"The  decree  against  guardian  is  etmclu- 
aive  on  the  sureties,  because  they  are  privies  In 
contract.  For  the  faithful  perfonoaDce  of  all 
the  duties  required  of  the  guardian  by  law,  they 
are  bound  by  the  terms  of  the  bond;  ai^  a 
foil  settlement  of  his  guardiansliip  in  the  court 
of  probate  or  the  court  of  chancery,  as  the  ward 
may  elect  the  one  or  the  other  forum,  is  a  duty 
enjoined  upon  him  by  the  law.  The  decree  reD> 
dered  against  him  Is  in  the  nature  of  a  judicial 
admission  made  by  him ;  is  an  act  done  in  the 
performance  of  his  trust  and  duty,  and,  for  this 
rmson,  is  binding  and  conclusive  on  the  Bure- 
ties,  and  not  apon  the  theory  that  th(>v  are  par- 
ties to  the  reowdt  directly  w  indirectly.** 
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Speaking  of  a  Undlar  question.  Involving 
the  .liability  of  the  anre^  on  the  bond  of  ex- 
etmtora,  thla  oonrt,  in  Grlmmet  v.  Hender- 
son's Adm*r,  66  Ala.  621,  said: 

"The  execators  should  have  prevented  the  r«i- 
ditioQ  of  the  judgment  against  them  by  interpos- 
ing such  defenses  by  plea  as  the  facta  of  the' 
case  autfaorlsed.  Their  neglect  to  do  so,  in  the 
first  suit  is  conclusive  on  botli  themselves  and 
the  sureties  in  this  action.  The  sureties  have, 
by  the  execution  of  the  bond,  assumed  the  ofiice 
of  guarantors  for  the  faithful  performance  of 
the  executorial  duties  of  thar  principals.  This 
iQcludes  the  duty  to  pay  on  demand  all  debts 
ascertained  judiaally  to  be  due  by  the  principals 
in  their  capacity  as  executors,  provided  the  es- 
tate is  not  declared  to  be  insolvent  The  failure 
to  pay  such  judgment  hi  a  breach  of  the  bond, 
and  the  sureties,  as  well  as  the  prindpala,  are 
estopped  from  assCTting  anything  to  the  con- 
trary." 

In  Martin  v.  Tally,  72  Ala.  23.  It  Is  held 
that  such  a  judgment  or  decree  against  the 
administrator  on  final  settlement  of  his  ac- 
counts Is  eaually  conclusive  on  his  sureties  in 
the  pbsence  of  fraud  or  collu^im  as  to  the 
matters  of  account.  But  It  was  pointed  out 
that  ancta  a  decree  was  not  cradaslve  as  to 
the  factum  of  the  bond,  or  other  defenses 
personal  to  the  anretles.  -  In  the  Instant  case, 
however,  no  such  situation  is  presented,  as  no 
defense  personal  to  the  snrety  is  here  sought 
to  be  interposed.  The  principle  here  applied 
was  recognized  In  the  early  history  of  this 
court,  and  is  also  in  accord  with  the  great 
wei^t  o£  authority  in  other  Jurisdictions. 
»ee  caiUton  v.  Parkin  Ui  Ala.  671;  William- 
son V.  Uowdl.  4  Ala.  ^ ;  Freeman  on  Judg- 
ment^ I  180 ;  note  to  Ballantiine  v.  Venn,  40 
I/.  R.  A.  (N.  S.)  698,  where  nam»ous  authwi- 
tles  bearing  apon  this  question  are  collated. 
See,  also.  In  this  connection.  Carpenter  v. 
OaiventeF,  79  Soatb.  898.  Then  Is  nothing 
In  the  caae  ot  Smith  v.  Jackstm,  S6  Ala.  2S, 
and  IT.  S.  S*.  &  G.  Co.  T.  PIttman,  18S  Ala. 
602.  62  South.  784,  dted  by  counsel  for  ap- 
pellant, at  all  at  variance  with  this  well- 
recognized  mle^  The  respondent  Is  but  por* 
suing  the  languid  ot  the  statute,  which  de- 
clares that  all  final  decrees  rendered  against 
the  gnardian  <m  a  ilnal  settlement  have  the 
force  and  efifect  of  a  Judgment  at  law,  on 
whl<di  execution  may  Issue  against  the  guard- 
Ian  and  against  his  soretles;  and  that  upon 
such  decrees  process  of  gamlshmoit  may  Is- 
sue from  courts  of  probate  in  Uke  cases  and 
manner  as  It  may  issue  on  Judgments  In 
courts  of  law.  Section  4439  of  the  Code  ot 
1907. 

[2,  3}  We  are  therefore  of  the  opinion  that 
tlic  final  decree  rendered  upon  the  guardian's 
final  settlement  of  his  accounts.  Involving 
the  question  here  sought  to  be  reviewed,  is 
binding  and  conduaive  upon  the  surety,  and 
Is  not  attached  for  collusion  or  fraud.  We 
are  further  oi  the  opinion  that  the  bill  at- 
tempting to  here  Interpose  an  alleged  defense 
of  the  guardian  la  without  equity.  As  the 
bill  Bhowa  Uiat  the  funds  for  which  the 
guardian  was  hdd  accountable  in  the  final 
decree  reached  the  hands  of  the  guardian  In 
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the  year  1906,  we  do  not  see  that  any  aver- 
ment as  to  the  petition  of  the  surety — com- 
plainant here — subsequently  In  the  year  1908, 
for  Its  discharge  from  liability  on  the  bond 
of  said  guardian,  has  any  material  bearing 
upon  the  equity  of  the  bill.  Nor  do  we  see 
upon  what  principle  the  complainant  would 
be  entitled  to  any  relief  as  to  either  the  prin- 
cipal or  Interest  on  account  of  the  matter  of 
ccmtlnnance  of  the  settlement  by  agreement 
<tf  the  guardian  with  the  ward,  pending  liti- 
gation. 

It  results,  therefore,  as  our  ooncduslon, 
that  the  hUl  1b  without  equity,  and  that  the 
motion  for  temporary-  li^anction  was  cor- 
rectly denied.  The  decree  of  fbe  court  tw- 
low  will  be  hare  affirmed. 

Affirmed. 

ANDERSON.  C.  J.,  and  McCLELIxAN  and 
UAYFIEIiD,  J3.,  concur. 


J.  B.  McOBARY  OO.  v.  TOWN  OF  BBANT- 

LEY.    (4  DIt.  7S1.) 
(Supreme  Oourt  of  Alabama.   June  20,  1918.) 

1.  Municipal  Cobfobations  «=>908— Notes 
—Consideration. 

Municipal  notes,  redting  consideration  of 
extras  on  hgbt  and  wat^  plant  installation,  but 
actually  given  to  the  contractor  to  pay  the  dif- 
ference between  the  agreed  6  per  cent  bonds  by 
which  he  was  to  be  paid,  and  5  per  cent,  bonds 
which  he  accepted,  believing  the  6  per  cent, 
bonds  would  be  Illegal,  did  not  show  illegal  con- 
aldontion,  and  were  valid. 

2.  Municipal  Cobpobationb  «=3907  —  Bonds 

Under  Acts  Sp.  Sees.  1909,  p.  192,  |  11, 
which  repealed  Code,  I  1432,  cities  of  less  than 
6^000  popnlatiou  may  issue  bonds  i>eariiig  6  per 
cent,  interest 

8.  Municipal  Cobpobationb  ®=»955(2)— Ac- 
tion ON  Note — Defenses— Pleading — "In- 
cuBRiNO  Debt." 
In  action  on  municipal  notes  for  difference 
in  IntereBt  between  contract  and  bond  rate,  plea 
that  the  debt  was  incurred  in  violati<Hi  ot  Const 
1001, 1  225,  which  prohibits  indebtedness  in  ex- 
cess of  6  per  cent,  of  the  assessed  Talnation,  bnt 
excepts  debts  contracted  prior  to  its  adoption, 
was  iQsufiScient  when  it  failed  to  allege  that  the 
debt  was  in  excess  of  the  limitation,  or  to  show 
what  portion  of  the  debt  was  in  excess,  or  to 
show  whether  the  notes  were  renewals,  or 
whether  the  indeJ>tedQeBB  recited  included  sums 
excepted  by  statute,  since  the  mere  giving  a  note 
is  not  incurring  the  debt 

A{>peal  from  Circuit  Court,  Crenshaw 
County ;  A.  B.  Gamble,  Judge. 

Action  by  the  J.  B.  McCrary  Company 
against  the  Town  of  Brantley.  Judgment  for 
defaidant,  and  plaintiff  appeals.  Beversed 
and  remanded. 

Appellant,  under  contracts  with  appellee, 
built  or  constructed  an  electric  light  plant 
and  a  system  of  waterworks  for  the  town. 
The  two  plants  were  constructed  under  dif- 
ferent contracts.  The  first  contract  was  for 
the  building  of  the  electric  plant,  and  the 
second,  for  the  constructlcm  of  the  water 


plant  This  action  was  brought  hj  an>dlaiit 
against  appellee,  and  sought  to  recovo-  on 
two  notes,  given  to  secure  partial  payments 
for  the  construction  of  these  two  plants.  The 
defendant  filed  a  number  of  pleas,  ottonpt- 
Ing  to  set  up  defenses,  that  the  contracts 
were  Illegal  and  void  because  they  violated 
certain  provldoDS  ot  the  C<Hi8titntl(m  and  of 
the  statutes,  in  that  tb^  created  a  debt  on 
the  part  of  the  dty  In  excess  ct  the  oonstl* 
tutlMial  limit  fixed  for  cities  of  awellee's 
class,  and  In  tbat  they  provided  for  the  Is- 
suance of  mnnldpol  iKHida  in  payment  of  the 
debt  Demurxers  were  snatained  as  to  most 
ot  these  pleas,  bnt  were  overruled  as  to  those 
nnmbned  16, 16.  and  18.  To  theses  ploimiir 
filed  special  repllcatione,  to  whidbi  demurrers 
were  sustained;  and,  issue  being  Joined  on 
these  Ideas,  the  case  was  tried  by  the  conrt 
on  an  agreed  statement  facts,  and  Judg- 
ment rendered  fat  defendant  Famt  that 
judgment  plaintiff  appeals,  assigning  error  as 
to  the  adverse  roUngs  and  as  to  the  roidi- 
tion  of  the  Judgment,  to  vriildi  an  exceptlMi 
was  reserved.  Plea  IS  ms  in  W4v>ds  and 
figures  as  fidlows: 

"(15)  The  defendant  avers  that  it  was  dnring 
the  entire  year  1912,  a  town  having  a  pt^olt- 
tion  of  less  than  6,000  people  and  that  at  an 
election  held  by  it  on  August  26,  1912.  it  was 
authorised  to  issue  twnds  in  the  sum  <3t  $18,000, 
bearing  6  per  cent  interest  jper  annum,  to  ran 
for  30  years  from  July  1,  lffl.2,  which  bond  is- 
sue was  for  the  purpose  of  paying  the  plaintiff 
eleven  thousand  eight  hundred  seventy  dollars 
under  Ita  contract  with  the  plaintiff  of  date 
June  7,  1912,  for  the  erection  of  a  waterworks 
plant  for  defendant,  which  contract  provided 
that  defendant  was  to  pay  plaintiff  6  per  cent 
interest  per  annum  on  said  brads  a1>ove  refer- 
red to.  A  duplicate  copy  of  said  contract  is 
hereto  attached  and  made  a  part  of  this  ^ea. 
Defendant  further  avers  that  the  notes  <»■  obli- 
gation here  sued  on  were  executed  by  defendant 
and  accepted  by  the  plaintiff  to  cover  the  diiFer- 
ence  of  1  per  cent  Interest  per  annum  on  the 
bonds  authorized  under  said  election  of  Anjnist 
2ft,  1912,  above  referred  to,  and  the  rate  of  in- 
terest named  in  its  contract  of  June  7,  1912. 
with  plaintiff,  wherefore  defendant  saya  plaintiff 
ought  not  to  recover." 

Plea  10  was,  In  legal  effect,  the  same  as 
plea  15,  and  set  out  tbe  contract  as  an  ex- 
hibit thereto.   Plea  18  was  as  follows: 

"(18)  ^e  defendant  avers  that  at  no  time 
prior  to  the  execution  of  the  obligations  sued  on 
did  it  have  a  population  of  Q,W30  people,  and 
that  at  the  time  of  tbe  execution  of  the  obliga- 
tiooB  here  sued  on  tbe  assessed  value  of  the 
property  therein  was  $226,961.15.  And  defoid- 
ant  further  avers  that  at  the  time  of  the  execu- 
tion of  the  obligations  here  sued  on  it  was  in- 
debted in  the  sum  of  $19,384.92.  And  defendant 
further  avera  that  the  obligatitms  here  sued  on 
were  not  executed  to  secure  a  temporal?  loan 
to  be  paid  within  <me  year  In  tbe  anttctpatioik 
of  the  collection  of  taxes." 

The  agreed  statemoit  of  facts  Is  well 
epitomised  by  connsel  for  of^Uant  as  fol- 
lows: 

"The  J.  B.  McOraiy  CtKi^iaDy,  the  aiwdlant, 

installed  an  electric  li^t  plant  for  the  amwUee 

in  1911,  and  for  the  cost  thereof  the  town  gave 
appeUaot  two  notes,  each  for  $2,950.  beariag 
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interest  at  8  per  cent  per  annum.  These  notes 
were  secured  tiy  a  mortgage  apon  the  plant.  In 
Jtine,  1912,  the  town  entered  Into  a  contract 
with  appellant  for  the  construction  of  a  water- 
works system  and  plant.  In  this  contract  it  is 
provided  that  the  plant  shall  cost  111,870,  and 
for  this  the  town  agrees  to  pay  by  delivering  its 
mortgage  bonds  bearing  6  per  cent,  interest  per 
annum.  It  la  provided  that  the  town  will  issue 
its  bonds  in  the  sum  of  $18,000,  Clearing  6  per 
cent  interest,  and  appellant  agrees  to  take 
these  bonds  and  pay  par  therefor.  Out  of  the 
proceeds  of  these  bonds  the  original  mortgage 
debt  is  to  be  paid,  and  the  remainder  applied  on 
the  cost  ot  the  waterworks  plant.  After  the 
execution  of  this  cratract,  and  on  July  19, 1912, 
the  parties  entered  into  a  subsequent  agreement, 
changing  &o  original  contract  in  respect  to  the 
rate  of  interest,  and  also  providing  that  the 
town  should  pa/  appellant  ^^1.20  for  extras 
on  plants  and  Jar  attorney's  fees,  etc.,  and  the 
town  agrees  to  ^ve  Its  notes  for  the  balance 
doe  on  the  electric  light  and  waterworks  plants 
after  giviiK  credit  for  the  bonds— this  balance 
is  estimated  at  |%761.20.  Tbeai  notes  are  to 
be  paid  out  of  1912  taxes.  The  town  voted 
$12,000  water  and  fd,000  light  bonds,  both 
iasoes  running  30  years  "and  bMring  S  per  cent 
interest  and  upon  their  issue  were  delivwed 
to  appeilant  The  appellant  then  rendered  the 
town  a  statement  showing  total  due  on  electric 
light  mortgage  debt  (6,412  and  $2,491.20  for 
extras  on  both  plants,  and,  after  deducting 
bonds,  there  is  a  balance  of  92.773.20.  This  was 
divided  into  payments,  and  the  notes  sued  on 
were  executed  by  the  town  to  secure  the  pay- 
moit  All  these  notes  were  payable  out  of  1912 
taxes,  and  were  due  February  1,  1913,  and  it 
is  stated  in  the  notes  that  they  are  given  for 
the  nnrchase  money  of  dectric  light  and  water- 
works plants." 

W,  B.  Chapman,  of  Dothan,  for  appellant 
F.  B.  Bricken,  of  Luverne,'for  appellee. 

MATFIELD,  J.  [1]  Plens  15  and  16  pre- 
sented no  valid  defense  to  this  action.  The 
action  Is  not  on  any  bond  or  bonds  so  al- 
leged to  be  Issued  In  violation  of  the  statute. 
This  action  Is  on  two  notes  executed  by  the 
city.  The  consideration  for  the  notes  is  not 
by  the  pleas  shown  to  be  Illegal,  nor  do  the 
pleas  show  any  want  of  authority  or  power 
to  execute  the  notes.  If  the  action  had  been 
on  one  of  the  bonds  Issued  as  alleged,  the 
pleas  would  be  aw'roprlate  whether  a  good 
defense  or  not;  but  they  are  not  shown  to 
be  ai>proprIate  In  an  action  on  these  notes. 
Constirulng  the  pleas  most  favorably  to  the 
pleader,  they  show  that  the  city  made  an 
tmanthorized  Issue  of  bonds  which,  under  a 
contract,  plaintiff  was  to  accept  in  payment 
of  a  debt  due  from  It  to  plaintiff,  and  that 
thereafter,  by  consent  of  both  parties,  a  valid 
Issue  was  made  In  lieu  of  the  Invalid  Issue, 
and  the  notes  were  to  cover  the  difference 
between  the  value  of  the  first  and  the  value 
of  the  second  Issue.  The  parties  not  only  had 
a  I^al  rlg^t  to  do  what  they  did,  but  It  was 
the  dnty  of  the  dty  to  make  some  such  ar- 
rangement to  cover  the  full  consideration 
which  It  had  agreed  to  pay  plaintiff  for  the 
construction  of  the  plants  under  the  con- 
tracts. It  is  troe  that  the  record  shown  con- 
clusively that  the  real  consideration  of  the 
notes  was  the  difference  between  the  value 
of  an  IsBDe  of  6  pn  cent  btrnda  and  that  of 


an  Issue  of  S  per  cent,  bonds,  and  that  It 
was  not  the  "extras  on  plant  attorney's 
fees,"  etc.,  as  stated  In  the  modified  contract ; 
but  this  did  not  affect  the  validity  of  the 
amended  contra<^  nor  does  It  ai^ar  to  be 
a  badge  of  fraud  because  redtlng  a  fictitious, 
rather  than  the  real,  consideration.  The  par- 
ties at  that  time  were  evidently  of  the  opin- 
ion that  the  first  issue,  the  6  per  cent,  bonds, 
was  Invalid  because  not  authorized  by  the 
statute,  and  that  to  have  It  affirmatively  ai>- 
pear  that  the  consideration  of  these  notes 
was  the  difference  in  value  between  the  5 
per  cent,  and  the  6  per  cent  Issues  would 
render  the  consideration  Illegal  because  It 
would  appear  to  be  an  evasion  of  the  statute. 
Under  some  conditions  this  would  be  true; 
but  not  in  this  case,  where  It  (dearly  appears 
that  It  was  not  an  attempt  to  evade  the  stat- 
ute, but  was  an  attempt  to  comply  with  It. 

It  does  not  follow,  however,  that  because 
the  original  contract  could  not  be  compiled 
with,  on  accoxmt  of  the  statute  as  to  Issuing 
bonds  at  6  per  cent.,  the  plaintiff  should  not 
be  paid  the  agreed  price  for  the  two  plants 
which  It  constructed,  or  was  to  construct  for 
the  defendant  The  bonds  were  only  a  means 
by  which  the  debt  due  from  defen^nt  to 
plaintiff  was  to  be  paid.  If  the  bonds  were 
never  paid,  the  plainUff  would  lose  its  debt 
The  plaintiff  agreed  to  accept  the  bonds  In 
lieu  of  money.  The  parties,  however,  fixed 
a  money  value  therefor.  There  is  no  allega- 
tion or  proof  that  there  was  any  attempt  to 
evade  or  violate  the  statute,  as  to  the  issue 
of  bonds  to  be  made  In  payment  of  the  debt. 
The  most  that  can  be  said  of  the  allegations 
In  the  pleas,  or  of  the  proof.  Is  that  the  par- 
ties, after  the  contract  and  the  Issue  of  the 
6  per  cent  bonds,  concluded  that  the  bonds 
were  invalid  by  virtue  of  the  statute,  which. 
In  such  cases,  only  authorized  the  issue  of 
bonds  at  not  exceeding  5  per  cent.  Interest, 
and  that  In  order  to  comply  with  the  statute, 
and  not  to  avoid  or  evade  it,  they  made  the 
Issue  to  conform  with  their  view  of  the  stat- 
ute. And  as  It  was  and  Is  perfectly  obvious 
that  a  bond  drawing  5  per  cent.  Interest  Is 
less  valuable  than  a  bond  drawing.  6  i>er 
cent.,  the  plaintiff  agreed  to  accept  the  notes 
of  defendant  fi>r  the  agreed  difference  of 
value  between  the  two  Issues,  one  of  which 
was  substituted  In  lieu  of  the  other.  So  the 
execution  of  the  notes  here  sued  on  vras  ef- 
fected as  a  part  of  the  plan  to  comply  with 
the  B[rirlt  oi  both  the  statute  and  the  con* 
tract,  and  not  to  avoid  or  evade  either.  In 
letter  or  spirit;  and  the  original,  by  mutual 
consent,  was  changed  to  that  extent  We 
fall  to  see  anything  wrong.  In  morals  or  In 
law,  in  the  amended  contract  by  which  the 
notes  here  sued  on  were  given  and  accepted 
as  part  payment  for  the  plants  erected  or 
to  be  erected,  and  in  lieu  of  bonds  of  their 
amount  and  value  as  agreed  on  between  the 
parties. 

We  have  treated  pleas  numbered  16  and 
16  as  if  the  statute  did  prohibit  the  lasae  of 
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6  per  cent,  bonds  by  towns  wltbln  the  elass 
ot  defendant.  L  e.,  those  bavlng  less  than 
6,000  Inhabitants.  If  the  statute  did  not  pro- 
hibit such  Issne,  then,  of  course,  there  was 
nothing  to  base  the  contention  upon  that 
the  amended  contract  was  void  by  which  the 
parties  agreed  to  give  and  accept  the  notes 
as  the  difference  between  the  valne  of  the 
0  per  cent  bcmds  and  the  valne  of  the  5  per 
cent,  bonds. 

[2]  It  ikM  been  held  by  this  coort  that 
article  27  of  chapter  32  of  the  Political  Code, 
relating  to  the  Issue  of  ronnldpal  bonds  for 
the  purpose  of  constructing  or  maintaining 
public  ntllitles  for  the  mnnldpality,  has  been 
repealed  by  a  later  and  substituted  act  ap- 
proved Angnst  26,  1909,  Acts  Sp.  Bess.  1900, 
p.  188.  See  Colvln  v.  Ward,  189  Ala.  19S, 
66  South.  96.  Section  1432  of  the  Code  was 
Included  in  the  article  thus  repealed  or  8U< 
perseded  by  the  later  act,  and  hence  the  char- 
acter and  denominations  of  the  bonds  which 
can  be  issued  by  mnnldpalltlea  are  controlled 
by  the  later  act,  and  not  by  the  provisions  of 
the  Cbde.  Section  11  of  the  later  act  cor- 
responds with  section  1432  of  the  Code,  and 
this  section  reads  as  follows: 

"ll.j£rhat  th«  denominatioQ  of  tbe  bonds,  and 
time  for  whidi  the  same  are  to  run,  the  place  of 
payment  and  the  rate  of  interest  to  be  paid 
on  the  same  ^all  be  fixed  by  the  governing  body 
of  the  muiiK-ipality  issuing  the  bonda;  provided, 
that  no  bonds  issued  under  the  provisions  of  this 
act  shall  run  for  a  longer  period  than  thirty 
(^)  years,  and  no  bond  issoed  by  a  city  with 
a  population  exceeding  six  thousand  shall  bear 
a  greater  rate  ot  interest  than  five  per  centum 
annum,  payable  semiannually,  but  dtles  of 
tiian  ^x  thousand  populatum  and  towns, 
may  issae  bonds  bearing  six  per  eoit.  interest 
shall  run  for  a  longer  period  than  tax  years." 
Acts  Sp.  Seas.  1900,  p.  102. 

If  tbe  iHTlnted  act  is  a  correct  copy  of  the 
original  act,  as  It  was  passed,  it  wIU  be  ot>- 
served  that  dties  of  less  than  6^000  inhab- 
itants when  tbe  bonds  In  qnestlaa  were  is- 
sued we're  not  prohibited  from  Iraning  bonda 
to  the  amount  of  $30,000,  at  6  per  coit.,  and 
hence  both  Issues  <tf  the  boaAa  in  question 
were  valid.  We  have  endeavored  to  find  the 
original  aet  as  it  passed  the  L^clslature,  but 
were  unable  to  find  it  in  the  offlce  ot  the  sec- 
retary at  state  or  in  the  Departmoit  of  Ar^ 
chives  and  History,  in  whldi  similar  docu- 
ments are  kept  It  la,  however,  not  necea- 
aary  for  us  to  ascertain  or  dedde  whether 
the  printed  copy  Is  a  correct  copy  of  tbe 
original,  for  the  reason  that  pleas  15  and  16 
would  not  constitute  a  defense  to  this  ac- 
tlw,  under  the  Code  provision  or  under  the 
amended  statute,  whether  the  printed  copy 
be  a  correct  or  an  Incorrect  copy  ct  the  orlg^ 
Inal. 

It  follows  that  the  trial  court  erred  in 
overruling  idalntiff*a  demurrer  to  pleas  15 
and  16,  because  they  presented  no  defense 
to  the  action. 

[3]  Plea  18  attempted  to  set  up  a  defense 
to  tbe  action,  an  the  ground  that  the  debt 
Bou^t  to  be  collected  was  Incurred  in  tIo- 
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latlon  of  section  225  of  flio*  OonstttntloD. 
This  section  of  the  ConatltutlOD.  among  oth- 
er things,  prohibits  dtles  vx  towns  ct  less 
than  6,000  Inhabitants  frtHU  Incurring  deMs 
in  excess  of  5  per  cent,  of  the  assessed  value 
of  the  projwrty  therdn,  except  for  the  pur- 
pose of  constructing  or  acquiring  waterworks, 
or  gas,  electric  lighting,  sewerage  and  street 
Improvement  systems,  for  either  ot  whidi 
purposes  an  additional  indebtedness,  not  to 
exceed  3  per  cent,  may  be  collected.   A  pro- 
vlso  of  this  section,  however,  excepts  fron 
the  debt  llmltatlMi  debts  then  (in  1901)  au- 
thorized by  law  to  be  created,  together  with 
those  for  temporary  loans  to  be  paid  wltb- 
ln one  year,  Incurred  in  antidpatlon  of  tar- 
es to  be  collected,  not  however,  exceeding 
one-fourth  of  the  annual  revenues  of  sodn 
dty  or  town.   The  plea  failed  to  state  tacts 
suffldent  to  make  tbe  defense  availing.  It 
ia  not  alleged  In  terms,  either  directly  or  by 
necessary  ImpUcatiim,  that  the  debt  sou^t 
to  be  collected  was,  when  Incurred,  in  exres* 
of  the  debt  limit  fixed  In  the  Constitutl(HL 
The  plea  merely  alleges  that  tbe  dty  vas 
of  less  population  than  6,000,  and  then  gives 
the  assessed  valne  of  the  pn^rty  therein, 
together  with  the  gross  amount  of  tbe  In- 
debtedness of  the  dty  at  the  time  "the  ob- 
ligation sued  on  was  executed."   It  Is  true 
that  the  gross  amount  of  Indebtedness  given 
exceeds  8  per  cent,  of  the  assessed  values 
given,  when  the  notes  sued  on  were  executed. 
But  for  aught  that  appears  In  this  plea,  the 
defendant  dty  had  not  exceeded  the  debt 
limit  fixed  by  the  Constitution  when  it  In- 
curred tbe  debt  which  formed  the  con^dem- 
tlon  of  the  notes  on  which  the  action  is 
brought   Tbe  mere  giving  of  a  note  as  evi- 
dence, and  security  for  the  payment,  of  a 
debt  is  not  the  creation,  making,  or  Incnr- 
ring  of  a  debt  within  the  meaning  of  this 
constitutional  Inhibition.  The  notes  sued 
on,  BO  for  as  the  [de«  shows,  may  have  be^ 
mere  evidmoes  ot  a&d  security  for  the 
payment  of,  a  debt  m  debts  created  long 
before  the  execution  of  the  notes,  and  before 
the  dty  had  reached  the  constltuUoaal  debt 
limit  The  noto  or  Instruments  soed  on 
may  have  been  mere  renewals  of  other  prom- 
ises to  pay  debts  and  obligations  Ums  ago 
incurred  by  the  defoidant  city.   The  plea 
does  not  show  whether  the  debt  formins  the 
conrideration  <nr  consideratifHU  of  the  ob- 
ligations sued  on  was  induded  in,  or  ex- 
dnded  frrai,  tbe  gross  amount  of  Indebted- 
ness given. 

While  the  plea  does  show  that  tlie  obliga- 
tion sued  on  was  not  executed  to  secure  s 
temporary  loon  to  be  paid  .within  a  year,  in 
antidpatlon  of  tbe  collectira  of  taxes,  tt 
fails  to  show  that  the  gross  amount  of  in- 
debtednei^s  stated  did  not  Include  sodi  "tem- 
porary loans  to  be  paid  within  one  year, 
made  in  antidpatlon  of  Hke  collection  of 
taxes."  For  au^t  that  appean  from  the 
plea,  audi  loans  may  ham  entered  Into  tte 


n  80UTHEBN  BBPOBTKB 


Digiti2ed  by 


PORTER  T.  LOUISVILLE  <fc  N.  R.  CO. 


606 


gross  amonnt  of  the  Indebtedness  stated  In 
the  plea,  and  the  amount  of  excess  may  baTe 
been  due  entirely  to  such  loans. 

Construing  the  piM  most  strmigly  against 
the  pleader,  as  we  must  do  on  demurrer 
thereto.  It  does  not  appeor  therefrom  that 
the  defendant  city  has  exceeded  its  debt 
limit;  and,  even  If  tb.e  contrary  were  the 
case,  the  plea  wonld  still  fail  to  show  that 
the  debt  whidi  forms  the  consideration  of 
the  notes  sued  on  was  incurred  after  the  tilty 
had  exceeded  its  debt  llodt. 

Even  if  we  could  construe  the  plea  In  fa- 
Tor  of  the  pleader.  It  clearly  appears  that 
some  of  the  city's  debts  are  within,  and  some 
are  without,  the  constitutional  limit;  and  the 
plea  does  not  show  to  which  class  the  debts 
forming  the  consideration  of  these  notes  be- 
long. The  allegation.  If  It  were  made,  that 
the  dty  bad  exceeded  its  debt  limit  when 
these  notes  were  executed  would  not  amount 
to  an  allegation  that  the  debt  evidenced  and 
secnred  thereby  was  created  or  assumed 
when  the  dty  had  already  exceeded  the  lim- 
it. It  follows  that  the  trial  court  should 
hare  sustained  the  demurrer  to  tbls  plea. 

As  the  trial  was  had  on  Improper  Issues, 
It  results  that  we  must  reverse  the  judgment 
and  remand  tbe  cause,  for  another  trial  on 
proper  and  suffldent  Issues,  although  the 
trial  was  by  the  court  without  a  jury,  and 
00  an  agreed  statemeut  of  facts. 

It  Is  probable  that  plea  18  can  be  amended 
so  as  to  make  It  a  good  defense  to  the  action 
as  to  a  part  of  the  amount,  if  not  the  entire 
amoont.  sought  to  be  recovered. 

Reversed  and  remanded. 

ANDBRSON,  C.  J.,  and  SOBIEBTILLB 
and  THOMAS,  3J^  concur. 


FOSTER  v.  liOUTSVILLB  A  N.  B.  CO. 
(0  Div.  405.) 

(Supreme  Court  of  Alabama.  June  20,  1918.) 

1.  WiTNZSSES  «S»370€9— CaOSB-EXAMinATION 
— OlSCBETIOK  aw  COUST. 

Where  witness  was  testifying  for  plalntilf 
for  the  first  time  at  the  secoad  trial,  question 
on  cross-examination,  how  plaintiff  found  out 
the  witness  knew  anything  about  the  accident, 
was  within  the  discretionan  latitude  of  cross- 
raamination  allowed  npon  immaterial  matters. 

2.  EviDENCK  «=>471(19)— Mattebs  ov  Fact  ob 

CONCX.D8IOH— DiSCBETION  OF  CODRT. 

In  acUcm  tap  death  under  locMootiv^  wit- 
ness eould  say  whether  the  engineer  could  have 
Been  deceased. 

3.  Apj>eal  abb  EsBoa  «=»104S(5)— Habhless 

Ekrob. 

Error,  If  anyi  in  permitting  qaestioD  wheth- 
er engineer  of  locomotive  whidi  Killed  deceased 
could  have  seen  deceased,  was  harmless  where 
the  witness  answered  that  he  did  not  know. 

4.  WITNESSKS  €=9237(1)-^UESTI0NS  ASSUU- 

INO  Facts. 
In  action  for  death  under  looomotive,  Qnes- 
tiou,  addresnd  to  the  engineer,  whether  ha  saw 
deceased  stop  in  front  of  tiie  engine,  was  rele- 


vant and  material  and  did  not  assome  that  de> 
ceased  stoK>ed  in  front  of  engine. 

5.  RAiuwAns  «=>397Q)— Injuries  to  Tkes- 

FA88EBS  OK  TBACK— EVIDENCE— A DMISSIBIL- 
ITT. 

In  action  for  death  under  locomotive,  It  was 
proper  to  ask  the  engineer  whether  he^hnew 
that  a  man  was  stru<&  at  the  time  deceased  was 
killed. 

6.  WimEsan  «=>379(11)  —  Impkachhent  — 

Statchentb. 
In  action  for  death  under  locomotive,  a  writ- 
ten statemoit,  made  immediately  after  the  acci- 
dent by  oat  of  etolmanfs  witnesses,  which  In- 
volved him  in  material  contradictlona^  was  ad- 
missible. 

7.  WrrKESBEs  0=>392(1)— Iupeaobhkiit^In- 
COnSISTENT  Stateuents. 

In  action  for  death  under  locomotive,  writ- 
ten Btatemoit,  made  immediately  after  the  ac- 
cident by  one  of  plaintiff's  witnesses,  that  the 
en^neer  could  not  have  seen  deceased^  was  ad- 
missible to  contradict  the  witness. 

8.  EVIDBNCB  4=»582(4)— RnX  OF  EXCEPTKniS 

OF  FoBiTBR  Trial. 
In  action  for  death  under  locomotiTe,  bill 
of  exceptions  reserved  on  former  trial  to  show 
what  the  engineer  then  testi6ed  was  not  admis- 
sible. 

9.  Evidence  «=a»575— TBsnHoirr  at  Fobueb 
Tkial. 

Testimony  of  witnesses  at  a  former  trial 
in  any  event  is  admissible  only  to  impeach  him, 
and  not  as  original  evidence. 

10.  Evidence  ^>581— Testiuont  of  Fobubb 
Tbial— Absence  of  Witness— Diligence. 

Plaintiff  seeking  to  introduce  record  of  tes- 
timony of  former  trial  had  the  burden  of  blow- 
ing diligence  to  find  the  witnesses,  and  could 
not  inquire  of  witnesses  what  efforts  were  made 
by  defendant  to  find  the  absent  witness,  since 
be  could  in  no  event  rely  upon  such  efforts. 

IL  Appeal  and  Ebh»  «b»677— Soopb  or  Bx- 

TIEW— ReCOBD. 
Error  cannot  be  predicated  on  the  exclusion 
of  a  return  of  a  subpcma  for  a  witness  when 
tbe  bill  of  exceptions  does  not  Aow  what  the  re< 
turn  was. 

12.  EVIDXITCE  ^»C81— 'nEsmCORT  OF  FOBlfXB 

Tbxal— Absence  of  WtTKEss— DzueEHOB. 
Testimony  of  two  witnesses  on  vague  m for- 
mation or  belief  that  an  absent  witness  may 
have  been  without  the  state,  and  issuance  of  a 
subpoena  to  one  county  tbe  return  of  vthidx  was 
not  shown  in  the  record,  did  not  show  sufficient 
diligence  to  warrant  the  Introduction  in  evidence 
of  the  testimony  of  sudi  witness  at  a  form» 
trial. 

13.  Afpeai.  and  Ebbob  ♦01060(1)— Habmlebb 
Bbbob. 

In  action  for  death  of  treapasB«r  when  struts 
by  locomotive,  error,  if  any,  u  excluding  state- 
ment of  plaintiff's  counsd  to  the  jury  uat  tbB 
railroad  would  much  rather  try  the  engineer  for 
murder  than  to  have  a  suit  for  alleged  negUgmt 
kilUng,  was  harmless. 

14.  Railboadb  «s»387—lKJirBiBs  to  Pbbsons 
ON  Tea CK— Subsequent  Negligence. 

If  deceased  knew  of  approach  of  the  en^ne 
and  miscalculated  the  distance,  he  was  guilty 
of  subsequent  negligence  proximately  conbrlbut- 
ing  to  his  death. 

15.  TsiAL  «=>251(8)  —  iHSTBUonoHa  — Con- 

FORHITT  TO  PLEADINGS. 

In  action  for  death  of  trespassw  when  strode 
by  locomotive,  where  there  was  no  plea  of  sub- 
sequent contributory  negligence,  instruction  that, 
if  deceased  never  uiew  anything  of  his  danger, 
he  was  not  guilty  of  nMhgenca  omutituting  a 
defense,  was  property  refused  as  an  abstraotfon. 


^saFtw  otbsr  t aais  «—  aaas 


ttvie  and  KSr-NUHBBB  in  aU  K«-Ntimb«rsd  Dlgssts  and  Indoos 

Digitized  by 


Google 


606 


n  SOUTHERN  REPOBTBB 


CAla. 


16.  Railboads  «ss>398^— In juins  to  Tiu- 

PASSEtS  on  TBACK— NBaUGKllOI— Pbbsumf- 
TIOHB. 

Bf«re  feet  that  fireniui  wu  dtthig  va  Us 
ride  of  the  englDe  vhlcii  was  movinc  backward 
did  not  farniah  laffideDt  basic  tot  infereace  that 
he  saw  the  danger  of  deceased  and  failed 
gentlj  to  notify  the  m^eer  thereot 

17.  Railboads  «=»S69(3)— IifJUHU  to 
PAS8SB8  on  Tbacks— Llabilttt. 

If  engineer  of  bat^ioK  locooiotlTe  did  not 
boC(Hne  aware  of  danger  of  deceased,  a  trespaaa- 
er  on  the  trade,  until  after  lie  waa  atrock,  plain- 
tiff coald  not  recover. 

18.  BAXUKOAoa  ^»390  —  InjuBzu  to  Tbcs- 

PA86EBS  on  TBACKS-^LiAR  ClBAB  GHAJfOB 

Doctrine. 

A  railroad  is  not  liable  for  death  at  trea- 

SBMer  on  its  tracks  under  the  last  dear  chance 
octrine  until  it  is  shown  that  the  engineer  be- 
came aware  of  deceased's  danger  and  failed  to 
use,  or  negligentlv  used,  the  means  at  hand  to 
prevent  injury  after  obtaining  such  knowledge. 

19.  Raixboads  ^»391(4)  —  Injubt  to  Tses- 
PAS8EBB  ON  TRACKS— NBOLIQENT  OB  WZU.- 
FUi,  Injubt. 

Plaintiff  cannot  recover  for  death  of  deceas- 
ed on  track  under  theory  of  wanton  or  willful 
negligence  onleas  the  cangineer  was  actually 
aware  of  his  danger  and  should  have  known 
that  deceased  did  not  know  oit  Uie  danger  and 
Hiereafter  failed  to  use  meaua  at  hand  to  avoid 
tlw  ininry. 

Appeal  from  Circuit  Court,  Blount  Coun- 
ty; J.  E.  Blackwood.  Judge. 

ActUw  by  John  Portm,  as  admlnlatrator 
of  tbe  estate  ot  IL  S.  Prater,  against  tbe 
LoalSTiHe  ft  Nashville  Railroad  Gompaay, 
A>r  damages  for  tlie  death  of  his  Intestate. 
Judgment  for  defendant^  and  i^alntlfl  ap- 
peals. Affirmed. 

Hie  following  are  the  assignments  of  er- 
ror referred  to: 

(2|  Overrqliag  plaintirs  objection  to  the  fol- 
lowing question  to  tbe  witness  Dake:  "How 
did  he  find  out  you  knew  anything  about  it?" 

(6>  Overruling  plaintiff's  objection  to  the  fol- 
loiving  question  propounded  to  the  witneas  Tal- 
ford:  "Did  you  know  a  man  was  stmck  at  that 
timer* 

(7)  Overruling  motion  of  plaintift  to  eidude 
statement  of  witness  T.  L.  Green:  "I  was 
standing  on  tbe  bottom  stens  of  the  agent's  of- 
fice at  Blount  Springs  afternoon  March  4.  1913, 
about  3  o'clock,  when  Louisville  &  Nashville 
engine  headed  north  had  cut  loose  from  its  train 
south  of  tbe  depot,  and  had  gone  up  on  the  bouse 
track  north  of  the  station,  and  had  moved  a 
.  stock  car  up  there  a  short  distance,  and  cut  loose 
from  it,  and  was  backing  down  towards  the  sta- 
titm  on  the  house  track.  No  one  on  tbe  ba(^ 
end,  and  I  don't  know  whether  bdl  was  ringing 
or  not  A  freight  train  headed  south  had  stop- 
ped at  the  water  tank  ncnth  of  the  etation  and 
taken  water  and  pulled  down,  and  W.  S.  Porter 
caught  side  of  about  fifth  car  from  engine  of 
this  train,  and  rode  down  to  a  point  opposite 
agent's  office  and  jumped  off,  and  started  across 
house  track  about  ID  feet  in  front  of  engine 
backing  up,  and  turned  and  started  down  mid- 
dle of  track,  I  saw  the  engine  was  about  to 
strike  him,  and  hollered  at  him,  and  the  por- 
ter was  hollering  at  him;  but  he  was  struck 
and  dragged  about  75  or  100  feet.  The  engi- 
neer was  tbe  only  one  I  saw  on  the  engine.  He 
could  not  have  seen  Porter  after  he  got  on  the 
track.  I  saw  a  whisky  bottle  which  was  found 
about  where  Porter  waa  struck." 

(12)  In  sustaining  defendant's  objection  to  the 
Ibuowlng  questions  propounded  to  witness  John 


Ta^r:  "Did  he  testify  In  buying  tbe  aigine 
and  looUog  back  for  a  man  at  the  point  of  col- 
lision If  a  man  had  come  (ron  niy  side  of  the 
track  and  stopped  In  tbe  tra^  t  oooM  have 
seen  him  all  the  way  up  to  my  engine,  if  I  had 
been  looking?" 

(14)  In  sustalniof  defendant's  objection  to  tbe 
following  qoestiMi  propounded  to  witness  J<din 
Crane:  Do  yon  know  whethw  any  effort  was 
made  by  defoidant  to  find  hist"  (nfenring  to 
witness  Jones)? 

Obaxfe  6,  refused  to  plslntlff,  la  as  fol- 
lows: 

If  yon  believe  In  thia  case,  yoo  cannot  find 
that  plaintifTa  intestate  waa  himself  guilt?  of 
any  subsequent  negligence  on  his  part  contribut- 
ing proximately  to  his  injuries  and  death,  after 
said  inteatate  himself  beoune  aware  of  his  dan- 
ger from  the  then  approadiing  train. 

{S)  If,  upon  the  consideration  of  tbe  whole 
evidence,  you  are  reasonably  satisfied  therefrtna 
that  plaintiff's  intestate  himself  never  knew 
anything  of  his  danger,  from  tbe  then  approa<^ 
iog  engine  wliidi  subsequently  stmck  and  kill- 
ed him,  if  you  find  he  waa  struck  and  killed, 
then  in  that  event  I  charge  yoa  tbat  said  in- 
testate was  not  bimsdf  gnflty  of  any  negli- 
gence  which  woold  constitute  say  defense  to  any 
count  of  the  complaint. 

(22)  If  the  jury  believe  from  the  evidence 
that  the  enghieer  Talford  did  not  see  Porter,  tbe 
deceased,  on  tin  traek.  or  become  aware  of 
Porter's  danger  of  being  Injured  by  the  eogioe 
until  after  he  was  struck,  you  should  return  a 
verdict  for  defendant. 

f2S.  24, 25)  Same  as  22. 

(27)  From  the  evidence  in  this  case  yoo  can- 
not find  for  plaintiff  on  account  of  any  wrongfii! 
conduct  or  omission  of  the  fireman  Hamm. 

(28)  You  cannot  find  for  plaintifr  under  Ae 
second  count  of  the  complaint  on  aooonnt  of  any 
acts  or  omission  of  tbe  fireman  Hammu 

(29)  Same  as  27. 

(30)  Before  you  can  find  for  plaintiff  fn  this 
case,  you  must  be  reasonably  satiafied  from  the 
evidence:  First,  that  the  aigineer  Talford  b<^ 
came  aware  of  the  danger  of  deceased  lw>ire 
struck  by  an  engine;  sec<»id,  tbat  thereafter 
the  engineer  failed  to  use  the  meana  he  had  at 
band  on  the  engine  to  prevent  injuring  Porter, 
or  that  he  used  the  means  at  hand  negligently : 
and  third,  that  such  failure  on  the  engineer's 

Sart,  or  such  negligent  use  of  the  means  at 
and,  was  either  wmadonsly  d<Mie  by  bim.  ot 
negligently  done  by  him  after  knoirteoge  <if  ia- 
testate's  peril. 

(31)  Unless  you  are  reasonahbr  satisfied  from 
the  evidence  that  the  mglneer  Talford  became 
aetoally  aware  of  the  danger  <tf  the  intestate 
being  struck  by  the  engine*  and  should  bar* 
known  in  t^e  esNcise  m  due  care  on  his  pirt 
that  the  Intestate  Porter  was  unaware  of  th« 
approach  of  the  engine,  and  that  thereafter 
the  engineer  consdoualy  omitted  to  do  somethint 
that  he  ought  to  have  done  to  prevent  strikin; 
the  intestate^  ot  consdons^  did  sMnething  be 
ought  not  to  nave  done  In  that  regard,  jou  can- 
not find  tor  plaintiff  under  the  first  comtt  of  tlu 
complaint. 

(32)  Unless  reasonably  aatlaQed  from  the  eri- 
dence  that  tbe  «igineer  actually  became  aware 
of  tbe  peril  of  plaintiff's  intestate  on  the  track 
before  he  was  struck  by  the  engine  in  time  to 
have  kept  from  striking  him  by  the  use  of  tiif 
appliance  at  band  on  the  engine  la  the  macc-T 
they  are  used  by  engineers  of  the  h^^est  ^ill 
and  that  thereaftek-  the  engines  ather  coc- 
sciously  or  negligently  failed  to  use  the  appliaD> 
es  at  hand  to  prevent  Porter's  injury,  your  tt^ 
diet  should  be  for  defendant,  and  this  would 
true  regardleaa  of  whether  the  bdl  on  the 

was  being  rung  or  tiie  whistle  was  being  blovr. 

(33)  If  yon  bdieve  from  the  evidence  in  tt;> 
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case  that  the  engineu  did  tiot  see  pUtintifTB  in- 
testate on  the  track,  and  did  not  become  airare 
that  said  intestate  was  in  danger  of  being  struck 
by  the  aigine  until  it  was  impoesible  to  have 
prerented  the  intestate  beinc  stntek  by  tlie  m- 
gine.  your  verdict  should  belor  defendant. 

Srle  Pettus,  of  Birmln^um,  for  appel- 
lant Geo.  W.  Jones,  of  hlontgomery.  Ward 
t  \7ea.vet,  of  Oneonta,  and  Frank  Donilnt^ 
of  Blrmln^iam,  for  aiveU«e. 

SATRB.  J.  On  a  former  appeal  In  this 
case  we  made  a  statement  of  the  general 
aspects  of  the  caw  to  which  we  now  refer. 
L.  &  N.  B.  R.  Od.  V.  Porter,  196  Ala.  17,  71 
SoutH.  334.  We  reproduce  as  It  was  written 
what  we  then  said  wltii  reasiect  to  Oie  true 
issues  in  the  case: 

"Clearly,  the  deceased  was  a  trespasser  apon 
die  track,  and  defendant  owed  him  no  ortffmal 
duty  to  know  -he  waa  there  i  but  if  the  engineer 
was  apprised  of  the  presence  and  peril  of  the 
deceased  upon  the  track  in  time  to  save  him  by 
tbe  prompt  use  of  any  means  at  his  command, 
and  thereupon  negligently,  willfully,  or  with 
conscious  indifference  to  the  probable  conse- 
quences of  the  situation  Uius  known  to  him, 
omitted  to  do  what  he  might  have  effectually 
done  to  save  deceased,  then  defendant  was  liable 
under  the  first  or  second  count  of  the  complaint, 
accordinc  w  the  jury  may  have  found  that  the 
engineer  Intended  to  kill  plaintiff's  decedent  or 
was  consciously  indifferent  to  that  result  on  the 
one  band,  or  that  his  omission  was  the  result 
of  mere  inadvertence  on  tbe  other.  These  wore 
the  true  issues  made  by  the  pleading  and  the 
evidence,  and  to  these  questions  of  fact  the  con- 
sideration of  the  jury  should  have  been  limited." 

On  tbe  second  trial  the  issoes  were  so 
limited.  The  assignments  of  exror  now  pre- 
sented for  review  are  based  upon  rulings  on 
evidence  and  the  giving  or  refusal  of  special 
diarges  requested  by  the  parties.  We  con* 
dder  seriatim  those  assignments  of  error 
which  ax«  ui^ed  in  argument,  numbering 
Oiem  as  they  are  numbered  on  the  record. 

[1]  2,  In  view  of  ihe  fact  that  the  witness 
was  testifying  for  plaintiff  for  the  first  time 
cm  the  trial,  the  question  here  assigned  for 
error  was  well  within  the  discretionary  lati- 
tude of  the  cross-examination  allowed  upon 
immaterial  matters.  Garmlchael  t.  State, 
197  Alft.  186,  72  South.  405. 

[2,  S]  4.  There  was  no  error  In  overruling 
api>ellant'B  objection  to  the  question  peth 
pounded  by  defoidant  to  Its  witness  ffig- 
glns: 

"When  you  saw  Porter  fthe  deceased}  get  on 
the  track  and  the  engine  backing  [as  the  wit* 
ness  had  testified],  do  you  know  whether  or  not 
he  [the  engineer]  eould  see  Porter?" 

This  court  has  ruled  upon  the  propriety  of 
questions  like  this.  Central  of  Georgia  v. 
Hyatt,  151  Ala.  355,  43  South.  867.  Another 
very  good  reason  why  reversible  error  cannot 
be  predicated  of  this  ruling  Is  that  the  wl^ 
ness  answered  that  he  did  not  know. 

[4]  5.  The  question  defendant  was  allow- 
ed to  ask  its  witness  Talford: 

"Tell  the  jury  whether  or  not  you  saw  Porter 
jump  off  the  freight  train  [moving  along  a  paral* 
lei  track]  and  ato^  in  front  of  the  en^ne." 


IMftnrd  was  d^endanf  s  oigineer  duirged 
with  n^llgenoe^  and  bis  negative  answer 
was  patently  relevant  and  matortal.  Hie 
anettlfm  no  mora  anomed  that  deceased 
stepped  in  Cnmt  of  the  engine  than  it  as- 
sumed that  the  witness  saw  deceased  jump 
ftmn  the  freight  train.  It  assumed  nothing. 
It  asked  for  tiw  witness'  statement  as  to  the 
fitcts. 

[I]  d.  This  asdgnmoit  is  argued  as  if  the 
trial  court  had  allowed  tbe  witness  to  re^ 
peat  tbe  lnG(W4>eteitt  statonent  of  anoth«. 
Nothing  of  the  sort  occurred.  The  question 
asked  for  relovant  and  matnlal  facts  and 
wks  imqm4y  allowed. 

M  7.  One  T.  U  Green  testlfled  for  tbe 
Idaintur.  He  bad  made  a  statanoit  In  writ- 
ing Immediately  after  tHe  acddent  wblcfa  re- 
sulted in  the  death  of  plaintiff's  Intestate, 
and  that  statement,  aiter  bdng  didy  sub- 
mitted to  tbe  witness  and  identified  by  him, 
was  admitted  in  erldenoe  over  plaintiff's  ob- 
jectiMi  that  It  was  incompetent,  Irrelevant, 
Immaterial,  and  lUegal.  Plaintiff's  sabse- 
qnent  motifm  to  CTdude  the  statement  as  a 
whole  was  overmled  and  is  assigned  tm  er- 
nw.  onis  raOng  was  very  diffierent  tram 
that  lield  for  error  In  Helton  v.  Ala.  Mid. 
B.  B.  Co..  07  Ala.  275k  12  South.  278.  The 
stetanent  bere  In  questton  Involved  tbe  wit 
ness  In  material  contradictious,  and  the  mo- 
ti<m  to  ezdude  was  properly  overruled. 

[7]  8.  Nor  was  there  error  in  of^rmllng 
plaintiff's  motion  to  ezdnde  that  part  of  the 
stetNuent  to  the  ^ect  that  the  engineer 
could  not  have  seat  deceased  after  he  step- 
ped on  the  track.  This  stetement,  if  made 
optm  tbe  witness  stand,  would  have  beat 
competoit  Central  of  Georgia  v.  Hyatt, 
supra.  Inferentlally,  wa  think,  it  Involved  the 
witness  in  a  material  contradktlon,  or.  if 
that  be  doubted,  ^ea  It  was  an  iteration  of 
the  witness'  testimony.  At  any  rate,  to  re- 
car  to  tbe  statement  as  a  whole,  there  was 
no  introduction  In  evidence  of  a  stetement 
devoted  exclusively  to  the  mere  Inconsistent 
ttaeOTiea  and  opinions  of  the  wltoess,  as  was 
the  case  to  Hdtm  v.  Ala.  Mid.  B.  B.  Co., 
supra. 

[I]  8.  The^  would  have  been  no  error  In 
refusing  to  admit  the  bill  of  exertions  re- 
served oik  the  fmrmer  trial,  to  show  what  the 
witness  Xalford  thai  testified  to.  Cmtral 
of  Geo^la  v.  Garleton,  16S  Ala.  82,  SI  South. 
27. 

[t]  U.  No  error  was  cnnmitted  in  excind- 
ing  the  afllrmatlve  ansmr  of  tbe  i^alntUFs 
witness  Porter  to  the  question: 

"State  whether  or  not  he  rnilfotd]  testified 
[on  the  former  trial]  substantially  that  tbe  fire- 
man was  on  his  side  looking." 

This  testimony  was  otteceA  for-  the  pur- 
pose at  impeadiing  the  witness  Talford.  We 
do  not  find  that  tbe  attention  of  the  witnem 
Talford  bad  been  directed  to  that  part  of  his 
testimony,  as  to  vrtildi  plaintiff  sought  to 
Impeadi  him,  with  tbe  particularity  neces- 
sary in  laying  a  predlcato  f6r  In^eacbment, 
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nor,  indeed,  tbat  (m  tbe  last  trial  he  testi- 
fied to  anything  In  ccnflict  witb  hla  testi- 
mony on  the  fonner  trial.  lUs  reprodnc- 
tloa  of  the  wltoesa*  testimmy  on  the  former 
trial  could  only  have  been  oompetent  in  any 
event  to  impeflch  the  witness.  In  no  event 
oonld  It  have  been  received  as  original  evi- 
dence of  the  fireman's  knowle^  of  the 
presence  and  peril  of  plaintiff's  Intestate  up- 
oa  tbe  trade,  nor  do  we  assome  that  it  was 
offered. tor  that  purpose. 

12.  This  U  dlqiosed  of  00  the  same  rea- 
sons mentioned  in  JnstiflcatltHi  of  the  court's 
ruling  Bpedfled  in  tbe  eleventh  assignment 
of  error. 

[Ill  14.  This  assignment  families  no  suf- 
fldat  reason  Cor  reversing  the  jndgment 
Plaintiff  hardly  wnt  far  enough  to  develop 
a  material  nilliag^laintiff  did  not  ask  what 
effort  had  been  made  to  find  the  witness. 
But,  aside  from  this,  plaintiff,  proposhig  to 
introduce  the  testimony  giran  by  the  witness 
Jones  on  the  forma  trial,  assumed  the  bur^ 
den  of  showing  to  the  conrt  Umt  he  had  ex- 
ercised due  dUigmce  to  find  the  witness. 
Pope  v.  State,  183  Ala.  61,  63  Sontb.  TL  He 
bad  no  right  to  r^y  upon  the  effiort%  dUl- 
g^t  or  otherwise,  of  his  adversary. 

[11,12]  15,  16,  17,  la  These  assignments 
of  error  are  based  upon  rulings  by  which 
the  trial  court  refused  admlsskMi  to  the  tea- 
timmiy  of  the  absent  witness  Jones,  ^duded 
the  sheriff's  return,  and  the  sheriff's  state- 
ment, as  a  witness,  that  he  believed  the  wit- 
ness Jones  was  ont  of  tbe  state ;  he  believed 
It  was  not  marked  ap,  he  was  not  positive. 
As  for  the  return,  the  bill  of  exceptions  does 
not  show  what  it  was,  and  error  cannot  be 
predicated  of  Its  exclusion,  while,  upon  the 
case  as  a  whole,  the  evidence  was  patently 
insufficient  to  Justify  the  admission  of  the 
testimony  on  the  former  trial  on  the  theory 
that  plaintiff  had  exercised  due  diligence  to 
procure  the  attendance  of  tbe  absent  witness. 
Indeed,  while  two  witnesses  testified  to  their 
most  vague  information  or  belief  that  tbe 
absent  witness  may  have  been  without  the 
state,  tbe  only  effort  to  locate  him  consisted 
in  the  issue  of  a  subpoena  to  o»e  county,  the 
return  upon  which  is  not  shown  by  tbe  zeo- 
ord.  The  court  committed  no  error  In  exclud- 
ing all  the  evidence  MereA  on  this  aul^ect 
or  in  rejecting  the  proflored  testimony  of 
the  abs«it  witness. 

[1 S]  19.  Tbere  waa  no  ernn-  to  reverse  In 
excluding  the  statement  made  by  counsel  to 
the  jury  on  the  argument  of  the  case: 

"The  railroad  would  much  rather  try  him 
[referring,  we  preRiinie,  to  defendant's  engineer 
Talford]  for  murder  than  to  hnve  a  eiiit  here 
to  make  tbem  pay  for  the  negligent  killing  of 
the  Intestate." 

There  was,  of  course,  no  evidence  to  sus- 
tain the  assertion,  and  while  it  may,  possibly, 
have  been  permitted  to  counsel  to  Infer  such 
a  state  of  mind  in  tlie  defendant,  it  Is  In- 
conceivable that  by  this  ruling  of  the  court 


plaintiff  wua  derived  «f  any  advantage  to 
which  he  was  Intimately  entitled  In  pre- 
senting his  case  to  the  iory.  The  court  pn> 
sued  tbe  aafe  ooum 

[14,11]  20,  21.  Gharse        requested  by 
plaintiff,  was  correctly  refused.   There  was 
evidence  from  which  the  Jury  ml^t  have  In- 
ferred that  plalntUFa  Inteetate  knew  of  the 
aN>roftdi  of  the  cngtaie  and  tender  that  killed 
him  and  miscalculated  the  distance.  In  that 
event  plaintiff's  Intestate  was  guilty  of  neg- 
ligence proximately  contributing  to  hla  death, 
and  his  negligence  was  "mbseqaent,"  thougb 
there  was  00  plea  raising  the  issue  of  sub- 
seqnmt  contributory  negllgcDce  on  the  part 
of  plaintiff.   And  because  there  waa  no  soeh 
plea  cbarge  8  was  also  refused  without  error. 
It  was  an  abstraction  wbicfa  could  serve  do 
purpose  in  the  case.  The  pleadings  r^nained 
as  they  were  upon  the  first  trial,  and  the 
record  dunre  that  the  case  waa  submitted  10 
the  Jmy  on  the  Issues  stated  in  Oie  oplohm  on 
former  appeal ;  In  other  words  and  In  short, 
the  court  submitted  the  case  to  tbe  Jury  with 
instructions  that^  if  the  engineer  became  | 
aware  of  the  preaokee  and  peril  of  plaintiff's  ! 
intestate  upon  the  tradt  and  thereafter  fail- 
ed to  make  proper  efforts  to  prevent  injnrius 
him,  then  plaintiff  waa  entitled  to  recoTer,  j 
and  this  statement — pretermitting  the  differ- 
ence between  the  counts  which  was  explain-  1 
ed  to  the  Jury— covered.  In  brief,  the  law  of  I 
the  case.  I 

[II,  17]  22,  23,  24,  25,  27.  28.  29.  Olhe  | 
(barges  to  which  these  assignments  refer 
were  properly  glv»i  to  defendant.  They  fol- 
lowed the  law  as  stated  upon  the  former  ap- 
peal. Error  Is  affirmed  of  tbem  for  the  sole 
reasoD  that,  under  the  evidence,  as  appellani 
suggests,  the  fireman  may  have  been  gtdlty  c< 
negligence;  but  we  find  no  evidence  whidi 
would  warrant  that  con<duslon.  Hie  mere 
fact  that  the  fireman  was  sitting  on  hS&  side 
of  the  engine,  which  was  m6viag  backwani. 
did  not  furnish  a  snffldent  basis  for  an  Infer- 
ence that  be  saw  the  dangmr  ot  plaintiffs 
Intestate  and  failed  negligently  to  common v-  1 
cate  the  fiicb  to  the  eni^nen'. 

[II]  30l  The  <Autrge  made  the  eobject 
this  assignment  was  not  erroneously  ^wn. 
The  engineer  could  do  no  more  than  vae  the 
means  at  hand.  Itie  charge  irtiidk  tlie  conn 
said  ^uld  have  been  given  In  Brown  v.  St.  , 
Ia  &  S.  F.  K.  K.  Co..  171  Ala.  310, 55  Sooth.  107.  ; 
dted  by  appellant  (charge  10  In  tliat  cas^  -  | 
asserted  a  leas  degree  of  care.  It  asserted  ia  : 
effect  only  that  It  was  the  duty  of  the  ecp-  j 
neer,  having  discovered  a  person  in  a  fto^i-  I 
tlon  of  peril  on  the  tracks  "to  use  some  meur_* 
to  avoid  the  Injuries  which  would  liave  sa.-- 
gcsted  themselves  to  the  mind  of  an  ordlna.'- 
ily  prudent  man  under  the  same  dram 
stances." 

[II]  81.  mils  naalgnmmt  discloses  no  ^ 
ror.  The  engine  was  moving  slowly — hardlf 
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much  faster,  under  any  of  the  evidence,  than 
a  man  could  walk.  Uutefie  the  engineer  was 
actnaUy  aware  of  intestate's  danger,  and.  as 
a  reasonably  prudMit  agent,  ahould  have 
known  that  Intestate  was  unaware  of  the  ap- 
proach of  the  engiue.  and  thereafter  failed  In 
some  one  of  the  partleulare  specified  In  the 
charge,  plaintiff  should  not  have  been  allowed 
to  recover  under  the  wanton  or  willful  count 
of  the  complaint  196  Ala.  17,  71  South.  334. 

32,  S3.  The  charge«  given  for, defendant, 
and  set  out  In  these  assignments,  stated  the 
law  as  It  had  been  stated  on  the  former  ap- 
peal.  196  Ala.  17,  71  South.  334. 

Finding  no  error,  tii^  Jndgment  must  be 
afflrmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McOLBUiAN  and 
GA'BDNEBt  J  J.,  concur. 


EDTAW  ICE,  WATER  &  POWER  CO.  v. 
TOWN  OF  EUTAW.   (2  IMv.  673.) 

(Supreme  Court  of  Alabama.   Jnue  20,  1618.) 

1.  Quo  WABBAffTO  «S>3  — OtHEK  ReJCBDT  — 
C0NTRA.CTUAI,  STIPUr.ATI0NS. 

In  a  suit,  nnder  Code  1907,  8  3513,  for  for- 
feiture and  dissolution  of  a  corporation  and  in 
the  nature  of  a  quo  warranto,  the  fact  that  thp 
contract  between  the  town  and  the  corporation 
prescribed  the  procedure  to  be  adopted  in  case 
of  default  by  ttie  corporation  did  not  exclude  tbe 
exercise  of  other  rights  prescribed  by  law  for 
the  enforconeut  ot  public  dnties  owing  the 
eorporatim. 

2.  PiXAnina  «=»8{7)— <>)Ngi.usioitb. 

A  bill  in  the  nature  of  a  quo  warranto,  filed 
under  Code  1907.  |  3&13,  to  forfeit  a  corporate 
francfaim  and  dinolve  a  oozpotation,  setting  out 
the  contract  violatiiHi  <d  whldt  fumishsd  the 
basis  for  the  suit  and  the  manner  in  wUdi  the 
Gori>oration  had  failed  to  com^  therewith,  was 
not  subject  to  eritictstn,  at  averring  oonduilons 
and  not  traversable  facts. 

3.  Quo  Wabeamto  *=s>40  ~  Dissolution  or 

COBPOBATION-— FOBFEITUBE  OF  KBANCHISB— 
PXJEADINO. 

A  loll  in  the  natore  of  quo  warranto  to  dis- 
aolve  a  corporation  and  forfeit  Its  charter,  under 
Code  1907,  |  8S13,  must  contain  an  averment 
tbtit  tbe  failure  or  refusal  of  tbe  corporation  to 
comply  with  its  contracts  was  willful  or  due  to 
lack  of  meant. 

4.  Qco  Wabbakto  «s>48  —  Dia8ox.UTXOH  or 

COBFOBATION— FOBFEITUBI!  OF  FBAHCHIBE— 

Fi.EADir:o. 

A  bill  in  tbe  nature  of  quo  warranto,  ander 
Code  1907,  1  3&13,  for  the  dissdution  of  a  cor- 
poration and  forfeiture  of  franchisee,  must  set 
out  in  the  stating  part  every  material  fact  to 
whidi  complainant  must  or  means  to  offer  evi- 
dence.. 

6.  EQunr  «=»183— Pleadincm-Suftioienct. 

The  rule  as  to  form  in  pleadings  la  not  as 
stringent  in  equity  as  at  iaw,  but  plaintiff 
must  state  his  title  with  sufficient  certainty 
and  clearness  to  enable  the  court  to  say  that 
he  has  such  a  right  as  wonld  warrant  its  inter- 
ference, and  its  averments  most  be  so  complete 
that  on  demurrer  or  on  decree  pro  confeeso  the 
court  can  without  evidence  say  that  complain- 
ant is  entitled  to  the  relief  prayed. 

Somerville  and  Gardner,  JJ.,  dissraiting. 


Ameal  fmm  Clrcnit  Court,  Greene  Oocin- 
ty;  H.  B.  Fostw,  Judge. 

Bill  bj  the  Town  of  Kataw  against  the 
Butaw  Ice^  Water  &  Power  Company  for  a 
forfeiture  and  dlaacAotlon  of  the  respondent 
corporation.  Frtmi  a  decree  ovwruUn;  de- 
murrers to  the  foUI,  respondent  appeals - 
Reversed,  rendered,  and  remanded. 

The  substance  of  the  bill  Huffideutly  ap- 
pears from  the  opinion.  Section  23  of  the 
contract  entered  into  1^  and  between  the 
toWn  of  Eiutaw  and  the  lammodent  corpora- 
tion is  as  follows: 

It  is  mutually  understood  and  agreed  that  in 
the  event  the  said  Entaw,  Ice,  Water  &  Power 
Company,  its  successors  or  assigns,  fail  at  any 
time  during  the  life  of  this  contract  to  carry 
out  and  perform  the  provlBions  and  requirements 
of  this  contract,  then  the  town  ol  Eutaw,  after 
giving  said  cwniwoy,  its  successors  or  assigns, 
thirty  days*  notice  of  such  failure  to  comply 
with  the  terms  of  the  contract  to  proceed  to 
have  such  woi^  or  duties  performed  and  chaise 
the  expense  of  tbe  same  to  the  said  company,  its 
successors  or  assigns,  provided  said  town  of 
Eutaw  has  such  work  or  duties  performed  at  a 
fair,  reasonable  and  just  expense;  in  the  event 
said  Eutaw  Ice,  Water  &  Power  0>mpany.  it» 
ancceescMra  or  assigns,  should  fail  or  refuse  con- 
tinuously for  a  period  of  twelve  months,  after 
receiving  notice  of  such  failure  or  refusal  to 
comply  with  the  terms  and  provisions  of  this 
coDtract,  then  in  that  event  said  town  of  Eutaw 
h^eby  reserves  and  is  given  the  right  and  power 
to  declare  this  contract  of  no  effect  and  to  abro< 

fate  all  of  the  rigbta,  powers,  privileges  and 
randiisea  hersin  pVu  and  granted. 

B.  B.  Evlna,  of  Greensboro,  and  William 
Hawkins,  of  Eutaw,  for  appellant  Jcdm 
McKiuley.  of  Eutaw,  and  S.  D.  Smith,  of 
Birmingham,  for  app^ee. 

ANDERSON,  a  J.  The  present  bill  was 
ffled  under  sectloQ  3613  of  the  Code  of  1807. 
It  is  not,  strictly'  speaJtlng,  a  hlU  for  the 
sfiecUlc  p^formaDce  of  a  contract  which 
wonld  require  an  averment  of  performance 
or  readiness  to  perform  on  the  part  of  the 
coniplalaant  as  a  condltloa  preced^t  to 
relief.  It  Is  in  the  nature  of  a  quo  warranto 
and  seeks  a  forfeiture  of  tbe  francnise  and 
dissolutton  of  the  oorporatioa  upon  the 
grounds  therein  set  out  and  as  provided  by 
the  statute.  Hence  the  authorities  cited  by 
counsel  for  appellant  relating  to  specific  per- 
formance and  actions  for  the  breach  of  con- 
tract have  no  application  to  this  case. 

THe  prayer  merely  seeks  the  relief  war- 
ranted by  the  statute,  and  the  fact  that  It 
asks  that  the  respondent  be  first  given  an 
opportunltv  to  comply  with  its  contract  be- 
fore a  final  forfeiture  and  dissolution,  bat  to 
grant  a  forfeiture  and  dissolution  upon  sudi 
a  failure^  in  no  sense  renders  Uie  aoid  prayer 
repi^nant  m  inconsistent.  It  tradu  the 
statute  in  this  req;)ect  Iho  first  provision 
relative  to  relief  is  Intended  mer^  as  a  day 
of  grace  and  for  the  purpose  of  enabling  the 
offending  respondent  to  redeem  itself  before 
its  corp<nrate  life  Is  extinguished,  and  the 
second  part  provides  for  an  order  or  decree 
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fbrfettlng  the  frondilae  and  dlssolvlns  the 
coiporatlon  after  a  ftilluiv  oa  Its  part  to  w 
redeem  Itself  within  the  period  of  probation. 

[1]  It  Is  contended  by  appellant  that  the 
town  is  precluded  from  maintaining  this  bill 
by  section  23  of  the  contract  {which  will  be 
set  out  by  the  reporter),  whldi  prescribes  the 
sole  and  exclusive  method  of  procedure  and 
recourse  In  case  of  defahlt  by  the  respondent 
It  is  true  that  said  sectlMi  28  4^  the  omtract 
attempts  to  provide  against  a  deCault  on  the 
part  of  the  reeqiMXident  and  to  dotiie  the  town 
with  certain  duties  and  autborit?  looking  U> 
the  performance  of  the  oootract  and  £or  a 
forfeiture  of  same  under  certain  conditions; 
but  this  clause  does  not  make  this  right  im- 
peratlre  upon  the  town,  or  exclude  other 
rights  prescribed  by  law  for  the  redreas  o< 
wrongs  by  or  tICe  Miforoement  of  pnbllc  du- 
ties owing  by  corporations  of  this  charactCT. 
Said  section  23  of  the  contract  la  eUptlcal, 
certain  words  have  evidently  been  omitted 
from  the  ninth  line  between  "wHitracf  and 
"to,"  and,  standing  as  it  does,  it  4oes  not 
make  ttie  doty  ImperatlTe  on  ttia  town  or 
attempt  to  exclude  otber  rights  or  remedies. 
On  the  other  hand,  If  we  are  permitted  to 
interpolate,  we  are  at «  loss  to  sopply  such 
word  or  words  that  would  harmonise  with 
the  words  used  so  as  to  give  the  aectioa  the 
meaning  coDtmded  for  by  app^nt  "Mtist,** 
"shall,"  **wlll,"  or  "may"  will  not  tnt^gent- 
ly  fit  the  space,  while  the  words  "wlU  have 
the  right,"  "shall  have  the  right,"  or  "may 
have  the  right,"  **to  proceed,"  etc.,  will  har- 
monize with  the  words  tised  In  the  section, 
and  which  would  give  the  town  the  option 
merely  of  taking  the  st^  designated  and 
wonld  not  exdnde  existing  legal  rights  and 
romediea.  Moreover,  we  ^  not  wish  to  be 
understood  as  holding,  or  intimating,  that,  If 
the  contract  could  be  m  Interinreted  as  to 
CM^ne  the  town  to  the  steps  there  enuloerat* 
ed  and  expressly  excluded  all  other  rif^ta  or 
rwnedlee.  It  would  be  valid  and  eo*orceable 
Capital  City  Water  Works  v.  Uacdonald, 
lOS  Ala.  406,  18  South.  62,  29  L.  B.  A.  748. 
True,  sectiMi  1200  of  the  Code  <rf  1907  au- 
thorizes dties  and  towns  to  <^rate  and 
maintain  waterworks,  etc,  and  also  gives 
the  right  to  contract  for  the  sui^lylng  of 
same  to  the  inhabitants  and  to  relate  tiie 
manner  and  rates  for  furnishing  same.  Mo- 
bile Ught  Co.  V.  aty  of  Mobile,  79  South.  39. 
But  thla  section,  nor  any  other  provision  of 
our  statutes,  authorizea  a  municipality  to 
waive  or  enrrender  tyr  omtract  legally  pre- 
scribed rights  and  remedies  against  dereliet 
public  service,  w  Qoaai  public  servltx^  cor- 
pmaticHia,  notwithstanding  the  oiforcement 
of  same  may  be  delegated  to  tbon  by  the 
state. 

[2]  We  do  not  think  that  the  blU  la  nibject 
to  the  criticism  that  "Its  averments  as  to 
material  facta  axe  the  avennraUft  of  mere 
oondusloDB-  and  not  traversable  f&cta."  The 
UU  sets  ont  the  cmtract  and  fully  and  con< 
cicely  states  the  manner  In  whicb  the  r»> 


spondent  has  tailed  to  oomply  wKb  same 
after  reasonable  notice. 

[1-11  It  Istmethat  section  3513  authortees 
the  flllng  of  a  Mil,  or  petition,  after  the 
corporation  shall  fail,  after  reasonable  no- 
tice of  default  in  the  pa'fbrmance  of  U>e  ctm- 
tract,  to  oomply  with  same;  yet  said  sectkm 
further  [Wovldee  that  upon  bearing  and.  la 
effect,  as  a  condition  precedent  to  relief,  the 
failure  or  refusal  roust  have  been  wUlful  or 
due  to  the  lack  of  means.  This  section  must 
be  considered  In  Its  entirety,  and,  as  it  makes 
the  manner  or  cause  of  the  failure  or  refusal 
material  and  the  proof  of  same  osscntlal  to 
the  rendition  of  a  Judgment  or  decree^  an 
averm«it  of  the  fact  that  the  failure  or  re- 
fusal was  willful  or  due  to  the  lack  of  means 
Is  essential  to  the  equity  of  the  UlL  EXeiy 
material  fact  to  which  the  complainant  must 
or  means  to  offer  evidence  ought  to  be  dis- 
tinctly set  out  in  the  stating  part  of  tlie  bill. 
Strange  v.  Watson,  11  Ala.  324;  Story's  Eq. 
PI.  23,  24.  The  rule  as  to  form  In  pleadings 
Is  not  as  stringent  In  equity  as  at  law ;  bat 
the  substance  of  the  rule  la  the  same  In  each 
court,  and  the  plaintiff  must  state  his  daim 
or  title  with  miffldent  certainty  and  deamess 
to  enable  the  court  to  see  plainly  that  he  has 
sudi  a  ri^t  as  would  warrant  Its  lnt«-fer- 
ence.  Cod(reUv.Ourley,26Ala.405;  Goldsby 
T.  0<ddsby.  67  Ala.  460^  The  avmnoits  of  a 
bill  In  diancery  mnst  be  so  complete  tliat  on 
demurrer  or  on  decree  pro  confesso  the  ooort  j 
can,  without  evidence,  be  able  to  percelTe 
and  afflnn  that  the  complainant  la  entitled  to 
the  relief  prayed.  Goldaby's  Otae,  supra;  ' 
Duckworth  V.  Duckworth,  86  Ala.  70.  A  bill 
Is  without  equity  when  the  facts  alleged  In  | 
It  do  not  coDstltnte  a  case  that  entitles  the 
plaintiff  to  relief  In  a  court  of  equity.  Ca- 
halan  v.  Monroe,  66  Ala.  806.  The  bill  In  the 
Instant  case  does  not  diaive,  in  the  abstract 
or  in  detail,  tbst  the  acts  or  omissions  wen  j 
willful  ot  resulted  from  a  la(A  of  snfltdait 
means,  an  esaentlal  Act  to  be  proved  as  a 
condition  precedent  to  idiot  and  was  sub- 
ject to  the  general  demurrer  testing  tiw 
equity  of  same,  and  tlie  trial  court  erred  la 
ovwmling  said  damnrrer,  and  the  decree  is 
reversed,  and  one  Is  here  rendered  sustain- 
ing said  demuner,  and  the  cause  is  rauand- 
ed  In  order  that  liie  bill  may  be  amended  so 
as  to  coofiffm  to  this  holding  within  such 
reasonable  time  as  may  be  fixed  by  the  trial 
court,  should  the  complainant  desire  to  do  so. 

Eeveraed,  rendered,  and  remanded. 

I 

McCI/EOXAN.  UAYVtEUy,  SAYRE.  and 
THOMAS,  JJ.,  concur.  SOMBRYILJjE  and  i 
OABDNGB,  JJ^  concur  In  all  of  the  oi^os 
except  as  to  the  one  proposition  upon  whidi 
the  case  is  reversed,  l^ey  think  that  tfae 
blU  conforma  to  the  statute  and  that  ttae 
case  Bbonld  be  aflarmed,  and  tba^ove  Ab- 
sent. 

OABDNBB,  J.  Cdlasentlng).  This  bill  was 
filed  under  section  8518  of  the  Code  of  1907. 
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the  opening  part  of  whidi  prorldea  as  fol- 
lows: 

"Wheoever  any  corporation  operating  or  main- 
taming  any  pubKc  utility  and  having  enjoyed 
franchises  nnder  contract  with  any  dty,  tcnra, 
w  otiier  municipal  mbdiviaion  to  reader  any 
poolic  or  quasi  public  Kervicfi  to  rndx  city,  or 
other  8nbaiTisi<»i,  or  the  inhabitants  thereof, 
shall  fail,  after  rensonable  notice  of  default  in 
the  performance  of  such  OHitrBCt,  to  comply 
with  and  perfonn  the  same  In  the  manner  pro- 
Tided  in  such  contract,  the  governing  body  of 
such  city,  town,  or  other  subdivision,  may  by 
bill  or  petition  ai^ly  to  the  chancery  court  or 
other  court  of  like  jnrisdicthm  of  the  county  in 
which  such  dty,  town,  or  oUier  subdivision  is 
situated,  to  enforce  tiie  forfdtore  of  the  rights 
and  fnuKddaea  and  annul  the  charter  of  the  cor- 
pcwatiuB." 

Tbe  bm  in  this  case  shows  that  the  re- 
spondent was  Buch  corporation  enjoying  the 
frandilaes  of  the  town  of  Eutaw,  that  It  was 
rendering  pabUc  or  quasi  pabUc  serrice  to 
Bucb  town,  and  shows  a  continuous  failure 
to  comply  with  Its  contract  with  said  town 
after  reasonable  notice  of  such  default  of 
the  pMformance  of  such  contract  was  glvra 
by  the  municipal  anthoritlee.  The  bill  there- 
fore embraces  all  matters  essential  to  tbe 
Tight  to  file  the  bill  in  accordance  wlUi  the 
very  language  of  the  statute. 

The  majority  opinion  holds  the  bUl  Is  with- 
out equity,  because  it  falls  to  aver  that  the 
corporation  has  failed,  or  refused,  to  per- 
form Its  contract,  either  willfully  or  by  rea- 
son of  tbie  lack  tA  means  to  do  so,  and  this 
holding  is  rested  upon  that  portion  of  the 
statute  wfaldi  reads  as  follows: 

"It  upon  the  hearing  of  tbe  canse  tbe  conrt 
shall  find  that  the  eonfonOaa  has  so  failed  or 
refused  to  perform  Its  said  contract,  eitiier  will- 
fully or  by  reason  of  lack  of  means  tp  do  so, 
it  snail  enter  a  decree  ordering  such  corporation 
within  a  time  to  be  named  m  said  detee&  to 
comply  with  its  contract  In  the  reflect  wn»e 
it  la  in  default,  which  time,  for  good  cause 
shown,  the  conrt  may  eettend.'*'  • 

This  Is  dearly  defensive  matter,  which 
the  corporation  may  bring  forward  by  its 
answer,  but  certainly  not  such  matter  as 
would  be  required  to  be  alleged  In  tbe  bill. 
'  If  It  Is  required  to  be  alleged  In  the  bill,  tben 
It  must  be  that  the  complainant  is  expected 
to  prove  It.  It  would  be  unreasonable  that 
the  municipal  authorities  should  be  required 
to  prove  willfulness  on  the  part  of  the  cor- 
poration In  the  failure  to  perform  the  con- 
tract, or  to  prove  that  It  was  on  account  of 
lack  of  means.  Each  of  these  matters  Is  a 
question  within  tbe  peculiar  knowledge  of 
respondent,  and  therefore  the  statute,  in  my 
opinion,  has  been  so  worded  as  to  dearly 
Indicate  they  are  defaisive  matters  to  be 
brought  forward  by  the  corporation.  The 
bill,  in  my  opinion,  shows  careful  pr^ara- 
tion,  and  was  drawn  in  tbe  light  of  the  stat- 
ute and  in  strict  cmnpllance  wltb  tbe  lan- 
guage thereof. 

The  majority  opinion  concedes  that  the 
proceeding  Is  in  the  nature  of  a  quo  warranto, 
and.  dearly,  if  sodi  Is  the  case,  these  aver- 


ments are  purely  defensive.  State  ex  r^  t. 
Foster,  130  Ala.  154,  30  South.  477;  Mont- 
gomery V.  State,  107  Ala.  372,  18  South.  157 ; 
Jackson  v.  State,  143  Ala.  146,  42  South.  61. 

Entertaining  the  view,  therefore,  that  the 
bUl  Is  entirely  gnffldent,  and  that  the  decree 
shoold  be  affirmed,  I  respectfully  dtssoit. 


BPPES  V.  THOMPSON.   (6  Div.  677.) 
(Supreme  Court  of  Alabama.    Aprfl  4,  1918. 
On  Rehearing,  June  29,  1918.) 

1.  MOBTGAQU  «S»282(^— TSARSRB  OW  MOMT- 

oAotm  FinFUTx  —  AwuimiON  of  I^abxet- 

ITT. 

Where  a  grantee  accepts  a  deed  with  knowl- 
edge of  a  recital  therein  that  he  assumes  an  in- 
debtedness against  the  nnmrty,  he  beeones  per- 
sonally and  primarily  liable  ua  sudi  d^t,  and 
such  liability  carries  irith  It  all  the  InddaitB  of 
a  mortgage  securi^. 

2.  Deeds  «=>6B{2) — DxLXVSBT— DKLimt  TO 

Agent. 

Delivery  of  a  deed  may  be  made  to  an  ag«tt 
without  the  personal  presence  of  the  grantee. 
S.  PaiNciPAi,  ARD  Aaum  «=»108(1(9  —  Air- 
THoairr— CoimTAif  OK  or  Hobtqaobd  Pbop- 
BBTT— Aascupnoir  or  Dsbt. 
Where  an  agent  has  g^eral  authority  to 
purchase,  he  may  bind  bis  principal  by  assuming 
a  oiortgage  on  the  land  purchased. 

4.  MoBTOAGis  ^2S0(S>  ~  OomnnrAiTOB  ov 

MOBTOAOBD  PftBMfHMf— TiTABIT.lTT  OF  ObAN- 

TEE. 

Where  an  agreement  to  assume  a  morteaffe 
debt  is  Incorporated  In  the  deed  of  the  jfropoetj 
by  mistake  or  fraud,  without  the  grantee's 
knowledge,  be  is  not  bound  thereby  when  he 
promptly  disafBrms  it  upon  discovery. 

5.  MOBTOAOES  «=»280^  —  OONVETAETOK  Or 
MOBTOAOO  PUHmU— AOdFCAHCB. 

That  grantee  under  a  deed,  which  recites 
that  he  assumed  a  mortgage  indebtedness,  has 
received  rents  from  the  property,  is  not  con- 
clusive of  his  acceptance  or  of  his  knowledge  of 
the  assumption  clause. 

6.  Estoppel  «=>92(^— Accbptanob  or  Ben- 

EFTTS— CONVETARCE  QT  MoBTGAOBD  PBBMIS- 

es— AssuuPTXoir  or  LzASiun^. 
In  a  salt  a^inat  a  grantee  to  foreclose  a 
mortgage,  and  for  a  defidency  decree  based  upon 
a  redtal  of  assumption  ct  liability  in  the  deed, 
the  grantee  was  not,  becanse  he  accepted  rents 
from  tbe  property,  estopped  to  deny  his  knowl- 
edge of  such  dause,  where  it  had  been  iuserted 
in  the  deed  by  the  grantor's  fraud. 

Anderson,  O.  J.,  dissenting  in  part,  and  Mc- 
CSellan,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson 
County;  Hugh  A  Locke,  Judge. 

Suit  by  IS.  E.  Ttiompson  against  T.  D.  Fppes 
to  foreclose  a  mortgage,  and  for  a  deficiency 
decree.  From  a  decree  for  complainant,  re- 
spondent appeals.  Reversed  and  remanded, 
and  rehearing  denied. 

Blddle  &  Blddle,  of  Talladega,  for  appellant 
N.  L.  Steele  and  Weakley  &  Blc^  all  of  Bir- 
mln^am,  for  appellee. 

SATBE,  J.  Appdlee,  S.  E.  Thompson,  filed 
tbe  bill  In  this  cause  to  foreclose  a  mortgage 
and  tor  a  defldency  decree  against  appellant 
in  the  ev&at  a  sale  of  the  mortgaged  prop- 
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ert7  should  fall  to  produce  tbe  amount  of  ftp- 
I>ellee's  debt  Appellee,  for  value  and  before 
mnturlty,  bad  acquired  a  note  and  mortsage 
executed  by  one  Ebersole,  tbe  note  and  mort- 
gage in  Iltlgatlont  by  asalcnment  ttam  one 
Roy  C.  Thoinpacm,  wbile  appellant  became 
inTolved  In  tbe  personal  liability  asserted 
against  bim  by  acceptlns,  as  appellee  averred 
In  his  bill,  from  tbe  mortgagor  Ebersole  a 
deed  containing  a  redtal  to  the  effect  that 
the  tiae  conv^ed  was  subject  to  ontatandlng 
mortgages  for  fSJSO,  which  were  assumed  by 
the  appellant  as  a  part  of  the  pnrdiaae  iHlce. 
One  Letaw  held  a  first  mortgage  for  f3,000, 
but,  loddentally,  it  appears  that  his  mort- 
gage had  been  foreclosed  prior  to  the  filing  of 
tbe  bill  in  this  cause,  thoo^^  with  what  result 
In  money  docs  not  appear,  me  mortgage  as- 
sigued  to  appellee  was  a  second  mortgage  for 
the  sum  of  $750.  Appellee's  miHrtgage  is  not 
denied,  and  of  course  he  was  entitled  to  a  de- 
cree of  foreclosure.  The  controversy  brought 
here  for  decision  Is  about  the  d^dency  de- 
cree which  the  circuit  court.  slttUig  In  equity, 
gave  against  appellant. 

After  considering  the  evidence  we  infer 
that  the  trial  court  found  appellee  to  be  a 
bona  fide  purchaser  of  Kbersole's  $750  note 
and  its  attendant  security,  asxA  that  a  defi- 
ciency decree  was  passed  against  a[^llant 
on  the  theory  that  his  defense  was  not 
available  againat  tbe  thus  ascertained  status 
of  appellee's  right  Conceding  that  appel- 
lee was  a  bona  fide  purctuuer  of  Eberaole^a 
note  and  mortgage,  we  shall  briefly  atate  our 
ocNDSlderatlon  of  the  case  thus  presented. 

Tbm  def«ue  was  and  Is  that  there  was  no 
delivery  of  tbe  deed  to  appellant  and  so  tiiat 
he  never  became  a  party  to  the  recited  as- 
sumption of  tbe  outstanding  mortgage  Indebt- 
edness, or  that,  if  there  was  a  manual  de- 
livery of  the  deed  to  appellant's  agent  and  by 
a  subsequent  recordation  of  the  deed — this 
being  t^e  delivery  contended  for — It  was 
Imposed  upon  his  agent  and  upon  himself  by 
an  artifice  conceived  and  practiced  with  a 
purpose  to  conceal  from  him  tbe  fact  that 
the  deed  contained  the  recital  In  question, 
and  that  appellant,  upon  dlscorertng  the 
fraud,  promptly  r^udlated  tbe  alleged  ob- 
llgaticxi  and  offered  to  restore  rents  he  bad 
received  from  the  property  In  the  meantime. 

[1-8]  It  may  be  further  ccmceded  that,  if 
appellant  accepted  the  deed  with  knowledge 
of  the  recital  In  question,  he  thereby  became 
personally  and  primarily  liable  for  the  debts 
according  to  the  recital,  and — this  being  said 
in  view  of  appellee's  claim  of  an  attorney's 
fee — that  such  liability  carried  with  it  all  the 
incidents  of  a  mortgage  security  (People's 
Savings  Bank  v.  Jordan,  76  South.  442)  ;  that 
the  delivery  of  a  deed  may  be  efficaciously 
made  to  an  agent  without  tbe  personal  pres- 
ence of  the  grantee ;  and  where  the  agent  has 
general  autb<Hity  to  purchase,  he  may  bind 


his  prlttdpal  by  assuming  a  mortgage  <»  tbe 
land  purchased  (Cravens  v.  Rossiter,  116  Mo. 
338.  22  8.  W.  736.  38  Am.  St  Rep.  607;  SchI? 
V.  Fryer,  100  N.  T.  71,  2  N.  E.  280).  these  prop- 
oaltlons  being  advanced  by  app^lee  as  caa- 
ducing  to  an  affirmance  of  the  d^doicy  de- 
cree rendered  in  his  favor  by  the  court  be- 
low. 

[4]  The  grantee's  obligation  to  tbe  mort- 
gagee In  such  ease  depmds  upon  contract  be- 
tween him  (tlie  grantee)  and  his  grantor,  of 
whlcb  the  recital  In  the  accepted  deed  be- 
comes evidence;  bat  the  antbMltles  bold, 
upon  what  mmw  to  be  food  reaaon,  th^ 
where  Baeb  an  agieemoit  Is  by  mistabe  or 
fraud  Incorporated  In  the  deed  without  the 
knoniedge  of  the  grantee,  and  la  promptlr 
disaffirmed  by  him  upcm  dlacovoy,  he  cannot 
be  btid  to  tbe  undeitaUng  1^  the  mortgagee. 
Bogart  T.  Phillip^  112  Mich,  697,  71  N.  W. 
320:  27  Cyc.  1347.  In  Kilmer  v.  Smith,  77 
N.  T.  226,  33  Am.  Rep.  613,  It  la  ruled  that 
mutality  of  mlstalce  Is  not  necessary  to  tbe 
relief  of  tbe  grantee  In  such  cases,  and  that 
the  Ignorant  party  Is  entitled  to  relief,  not- 
withstanding the  other  acted  advisedly  and 
upon  full  information,  for  that  being  admit- 
ted, there  Is  fraud.  To  the  same  effect  is 
Dey  Ermand  v.  Chamberlain,  88  N.  X.  «*& 
We  quote  from  a  high  authoritj  cmnment 
upon  cases  of  tbe  kind  as  follows: 

"The  truth  is,  In  almost  all  cases  of  this  cbai^ 
aeter,  there  will  be  found  sniSclen^  altboasb 
it  may  be  but  sUght  evidsnee,  that  the  party 
•etad  eitbsr  opoo  want  of  ooadderatiMi,  wfait^ 
amonntB  to  legal  surprise,  or  upoa  the  entie«- 
meet  or  suggestioo  of  some  one  in  the  inteiret 
of  the  other  party,  and  thia  will  constitote 
fraud."  1  Story,  Sq.  Jar.  (12th  Ed.)  note  to 
section  138c. 

The  case  of  Hayd«i  t.  Snow  (C  G.)  14  Fed. 
70,  0  Blss,  661,  cUed  and  stressed  by  aivdlee 
as  holding  to  tbe  contrary,  and  wbich  we 
find  dted  In  the  latest  edition  of  Jones  on 
Mortages,  was  overturned  upon  this  ptrfnt  hj 
the  Supreme  tJourt  of  the  United  States 
Dmry  v.  Hayd^  lU  U.  8. 223,  4  SnpL  Ct  40C 
28  L.  Ed.  408. 

As  between  the  bona  fide  assignee  of  tbe 
mortgage  creditor  and  the  grantee  of  tbe 
mortgaged  premises  who  has  become  Ignor- 
antly  Involved  in  an  apparent  assumption  of 
the  mortgage  debt  the  case  stands  upon  a 
different  footing  to  some  extent;  still  Uk 
liability  in  such  case  rests  upon  the  contract 
relation  bet^veen  the  parties  to  the  oonve;- 
ance  of  the  mortgaged  premises,  and  the 
grantee  who  has  not  in  fact  assumed  sudi 
an  obligation  can  be  held  liable  <mly  in  thf  j 
event  some  matter  of  est(q;tpel  has  arisen  la 
favor  of  the  assignee;  2  Jtmes,  Mtss.  (Tth 
Ed.)  S  738. 

[S,  I]  The  deed  from  Ebersole  to  appellam 
was  recorded  and  afterwards  appelant  for 
some  mouths,  and  until  he  was  informed  of 
that  clause  of  the  deed  whl(±  would  mat? 
him  responsible  for  tbe  mortgage  debts,  vas 
In  rec^pt  of  r«itB  flora  tbe  prasfwty,  Tbb 
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It  is  conceded  wu  snffident  to  loaJiri  out  ft 
prima,  fiide  case  of  acceptance  by  appellant, 
and  so  of  Ills  responslUUty  on  the  assnmptlon 
(^use.    Bnt  ttiese  tacts  are  not  concltuATe 
proof  of  aec^tance  or  of  appellant's  knowl- 
edge of  tbe  aasnmptloB  t^nse  (Onlf  Bed 
CMar  Go.       Crenshaw,  16B  Ala.  a06^  SS 
South.  812;  Cravens     Bosslter,  supra),  and 
the  case  for  appellee  cornea  in  snch  unques- 
tionable sbap^  tliat  wa  are  constrained  to 
credit  the  uneonirocfll  depoRltions  of  appel- 
lant and  the  witness  "B&xry,  appellant's  agent 
in  the  transactlra,  who  deny  that  either  of 
them  was  aware  that  the  deed  contained  the 
assnmptlon  tianse  nntn  demand  was  made 
upon  appellant  for  the  appellee's  mortgage 
debt — there  Is  no  testimony  to  the  contrary^ 
and  our  further  ccuicluslon  upon  the  whole  evi- 
dence is  that  appelant  should  not  be  estop^^ed 
to  assert  his  Ignorance  of  the  clause  by  the  In- 
ference of  knowledge  that  would  ordinarily  be 
drawn  from  the  record  of  tiie  deed  and  the  re- 
ceipt of  rents;  this  for  the  reason  that  he  was 
led  into  bts  sltuntlon  with  respect  to  tbe  deed 
by  the  enticement  or  saggestlon  of  Roy  O. 
and  H.  A.  Thompson,  real  estate  men  In  Bir- 
mingham, who  engineered/  the  scheme  by 
whidi   appellant   became  involved,  acting 
therdn  for  themselves  in  fact  as  real  owners 
of  the  property,  though  apparently  for  Bber- 
sole,  in  whom  the  legal  title  was,  and  one 
l^ler,  who  claimed  to  have  purchased  an 
eqnlty  In  the  property  and  proposed  to  con- 
vey the  same  to  appellant  the  better  to  secure 
an  old  debt  he  owed  the  Farmers*  &  Mer- 
AantB*  Bank  at  Ooodwater,  of  which  bank 
appellant  was  cashier.    We  find  from  the 
evidence,  which  need  not  be  stated  In  detail, 
that  the  Thompsons — not,  howevn*,  appellee, 
who  appears  to  have  had  no  r^atlons  of  kin- 
ship or  business  with  Boy  G.  and  H.  A.  ex- 
cept tn  the  matter  of  this  one  transaction 
— toKether  with  Bbersole  and  Tyler,  both  of 
whom  bad  business  connectlona  of  a  subor- 
dinate sort  with  the  Tbompsdtas,  collaborated 
to  aitlee  appellant  into  an  apparent  accept- 
ance of  a  deed  containing  the  assumption 
clause  tn  dlqrato  and.  taking  advantage  of 
drcnmstances  peculiarly  favorable  to  sudi  a 
scheme,  so  artfnlly  managed  to  procure  such 
acceptance  without  the  knowledge  of  appel- 
lant or  his  agent  of  the  presence  of  the  clause 
in  tbe  deed  as  to  amount  to  a  snppressto 
veri ;   that  there  was  no  delivery  Other  than 
by  the  act  of  one  or  the  other  of  the  Thomp- 
sons, Roy  O.  or  H.  A.,  who  filed  the  deed  ft>r 
reccH^  in  the  office  of  the  probate  Judge, 
where,  or  In  the  possestdon  of  the  Tbompstma. 
It  remained  until  appellee  demanded  of  appel- 
lant payment  of  the  mortgi^  debt,  after 
which,  and  upon  learning  of  the  presence  of 
the  cSanse,  ammllant  promptly  radiated  the 
entire  transaction  and  offered  to  pay  over  the 
rent*  he  had  collected  to  whomsoever  they 
might  heltmg,  afterwards  bringing  iJnem  into 
court  witJi  his  answer  In  this  cause;  in  short, 
that  neither  ^ipeUaut  nor  his  agent  did  ac- 


tually agree  to  assume  the  mortgage  debts, 
and  the  drenmstanoes  of  auch  delivery  as 
there  was  and  of  appellant's  reodpt  of  mts 
were  such  that  In  equity  appellant  ought  not 
to  be  denied  the  tight  to  aver  and  prove  the 
veritable  ftcts  which  go  to  a  deidal  of  tbe 
contract  and,  lu  consequence,  appelant" a  per- 
sonal liability. 

The  decree  will  be  reversed,  and  the  cause 
will  be  remanded,  with  direction  that  a  de- 
cree be  entered  In  accordance  with  this 
opinion. 

Reversed  and  remanded. 

ANDEfftSOy,  G.  J.,  and  MeOLELIiAN  and 
OABDNffiB,  JJ.,  concur. 

On  Rehearing. 
PER  ODRIAM.  Application  overruled. 

ATTOBRSON,  0.  J.,  and  MATFIELD, 
SATRE;  SOMBRVILLE,  GARDNESR,  and 
THOMAS,  JJ.,  concur.  Mcd-ELLAN,  J„ 
dissents. 

ANDBRSON.  a  7.  While  I  concur  in  the 
ronclnslOQ  readied  in  this  case,  I  do  not 
fully  indorse  the  opinion  of  the  majority 
and  prefer  basing  my  f^tolon  on  the  ftdlow- 
Ing  proposltlmis:  Oliere  is  no  doubt  of  tbe 
fact  tiiat  niompson  Bros,  ft  Ock,  in  conjunc- 
tion with  Bbersfte  and  T^er  or  through  them 
perpetrated  a  fraud  upon  the  respondent  Bp- 
pes,  by  the  insertion  in  the  deed  tma  ISber- 
sole  to  htm  a  claan'  whereby  the  siUd  Bi^es 
assmned  payment  of  the  pre-existing  mort- 
gages. Indeed,  the  bookB  presoit  but  few. 
If  any,  cases  disclosing  what  might  be  Uxm- 
ed  a  nuwe  oonqtleto  '*frarae-up"  by  a  set  of 
city  sharps  against  an  unsnspeetlng  business 
man  in  a  rural  section,  and  counsel  do  not 
controvert  the  fact  that  B^^es  Is  not  liable, 
unless  their  client  S.  E.  Thompson  was  an 
Innocent  jrardiaBOT  of  Oie  mortgage  from 
Ebersole  to  Boy  C.  fniompson.  Bf^es  never 
saw  the  deed  betare  It  was  recorded  and  nev- 
er agreed  to  assume  the  existing  mortgage. 
He  told  T^ler  that  Henry  was  going  to  Bir- 
mingham and  would  look  at  the  property, 
etc.,  and  if  he  thought  well  of  It,  he  could 
send  him  (Kppes)  the  deed,  nie  deed  was  not 
sent  to  Eppes,  nor  was  it  physically  deliver- 
ed to  Henry  according  to  his  version,  which 
shonld  be  accepted.  He  had  no  dealings  with 
Ebersole,  the  grantor,  but  upon  going  Into 
the  ofllce  he  remarked  to  Tyler  that  he  eonld 
send  the  deed  to  Bppes,  whereupm  (me  of  the 
Thompsons  said  tbe  deed  had  hem  executed 
and  suggested  that  it  first  be  recorded  be- 
fore sending  It  to  E^ipes,  to  which  Henry  as- 
sented, though  It  seons  not  to  have  been 
sent  to  Eppes  for  months  and  not  before  tbe 
conkplainant  daims  to  have  purdmsed  the 
mortgage  Henry  never  read  the  deed,  but 
was  led  to  bdleve  by  the  parties,  Tyter  or 
Thompson,  one  or  both,  in  the  presence  of 
each  other,  that  Uke  cmly  recourse  of  the 
mortgagee  would  be  to  foreclose  if  the  $2,- 
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000  mortgage  wu  not  paid  at  maturlt7»  but 

that  they  woald  In  the  meantime  ooUect 
the  rent  for  Eppes.  It  U  true,  Htttry  may 
hare  aaaented  to  the  recordation  of  the  deed, 
bnt  mly  to  muSt  a  deed  aa  Tbompaon  and 
l^ler  led  talm  to  belleTo  bad  been  ezecated, 
thon^  It  does  not  appear  that  Bppea  au- 
thorized Henry  to  have  the  deed  recorded. 
It  ts  therefwe  quite  doubtful  aa  to  whether 
or  not  Eppes  was  legally  respondble  tw  ac- 
c^tlng  the  deed,  or  In  permitting  it  to  be 
recorded  under  the  circumstances.  It  may 
be  conceded,  however,  that  Eppes  was  legally 
responsible,  but  which  would  not  htdd,  aa 
for  the  acceptance  of  the  deed  and  tor  Its 
reaching  the  record,  then  the  questloa  arises 
as  to  whether  w  not  the  complainant  Is  mdt 
a  bona  flde  pnrdiaser  of  the  mortgage  as 
would  entitle  him  to  relief.  Hie  proof  falls 
to  connect  this  complaint  with  his  name- 
sake In  the  trai&actlMi  with  E^pes,  and  the 
record  does  not  disclose  any  evidence  charg- 
ing him  with  actual  notice  of  the  fraud 
perpetrated  upon  Eppes,  and  I  am  willing  to 
cmicede  that  If  he  purdiased  the  mortgage  in 
good  faith  npon  the  strength  of  the  assump- 
tion clause  and  without  notice  of  Eppes'  de* 
fense  he  would  be  protected,  iwovlded,  <tf 
TOurse,  Epiws  accepted  the  deed  or  was  re- 
sponsible for  the  recording  of  same.  While 
no  actual  notice  is  shown  to  this  comi^aln- 
ant  of  the  Infirmity  of  the  deed  or  of  the 
fraud  practiced  upon  Et^pes,  there  are  sever- 
al pertinent  dFcumstancee  connected  with 
this  case  which  should  have  aroitsed  the  sus- 
picion and  put  upcm  inquiry  an  <Hrdliiary  pru- 
dent business  man  bef<Mre  purdiasing  the 
mortgage.  The  ocHnplalnt  says  he  saw  the 
deed  and  abstract  In  whose  possession  was 
the  deed,  and  who  exhibited  It  to  him?  Not 
Bppes  or  any  agent  of  hla,  \m%  the  &eeat  of 
Thompson,  the  mortgagee,  who  was  trying 
to  sell  complainant  the  mortgage.  Why  was 
the  mortgagee,  Thmnpeon,  in  possession  of  a 
deed  from  the  third  person  to  Elsies  months 
after  the  execution  and  registration  of  same? 
Again,  we  find  the  agent  of  Roy  Thompson 
making  several  visits  to  the  complainant  ea- 
deavorlng  to  sell  him  this  mortgage  and  the 
notes  and  Anally  selling  them  to  him,  aggre- 
gating 1810  for  $500,  a  discount  ot  something 
over  60  per  cent.,  for  a  period  of  less  than 
nine  months,  said  m(M*tgage  being  secured 
upon  prwerty  which  the  complainant  re- 
garded as  being  worth  as  much  aa  all  the 
mortgages  upon  same,  Including  the  one  in 
hand  and  having  also  been  assumed  by  a 
"wealthy  banker."  Why  was  Boy  C.  Tliomp- 
son  so  anxious  to  sell  this  complainant  notes 
secured  by  mortgage  and  which  had  also 
been  assumed  by  a  "wealthy  banker"  amount- 
ing to  $810  and  due  within  nine  months  at 
the  greatly  reduced  price  of  $600,  unless  there 
was  som^Mng  wrong?  The  negotiations 
were  pending  for  several  days;  the  com- 
plainant could  have  easily  reached  Ei^;>e8  1^ 
mail  or  telephone  before  closing  the  trans- 
action at  the  extortious  discount  ot  over  00 


per  cent  on  paper  which  be  deemed  weU  and 
adequatdy  secured.  It  is  true,  the  law  does 
not  prevent  people  from  mflfcifg  profitable 
trades  or  diarge  a  purchaser  with  notice 
of  infirmity  in  a  voder's  title  from  Inade- 
quacy of  price  alone,  unless  the  i»lce  is  so 
Inadequate  as  to  arouse  the  suspicion  of  an 
wdlnary  prudent  man,  and  a  dlscr^wncy  in 
IMlce  would  no  doubt  have  to  be  greater  in 
the  sale  of  ordinary  <^att^  to  produce  such 
a  result  than  In  choses  In  action  as  to  which 
there  is  little  or  no  doubt  as  to  the  flnanrlal 
ability  of  the  parties  liable  therenpcHi  to  | 
meet  the  same  whoi  due.    Hickey  t.  Mc-  | 
Donald  Bros.,  160  Ala.  300.  48  South.  1081.  | 
I,  of  course,  realize  the  rule  that  the  pur-  { 
chaser  of  a  note  at  a  greater  discount  than 
the  legal  rate  ot  Interest,  if  the  transaction 
is  not  tainted  with  usury.  Is  not  thereby  pre- 
vented from  being  a  b<»UL  flde  purdiaser,  but 
stands  in  the  shoes  of  an  ordinary  purchaser  j 
of  goods  and  diattels,  but  this  rule  does  not 
extend  to  the  degree  of  protecting  him  un- 
der any  and  all  circumstances,  regardless  of 
the  surrounding  circumstances  and  the  sroes- 
ly  Inadequate  price  paid  for  same.  More- 
over, this  Is  not  the  purdiase  ot  a  note  ex- 
ecuted by  this  defendant,  but  ot  one  for  I 
little  more  than  half  its  supposed  value 
which  It  is  contended  the  respondent  assnm-  i 
ed,  and  I  think  thajt  the  circumstances  were  | 
such  as  put  the  complainant  on  Inquiry  as  to 
whether  or  not  E%»pes  bad  accepted  tbe  deed 
with  knowledge  of  said  assumptimi  (tf  the 
mortgages.  j 

McCUCLI«AN,  J.  (dissenting.   Ttsia  court,  j 
In  determining  all  causes,  should  be  "govern' 
ed  by  the  principle  of  law,  and  not  by  the 
hardship  of  any  particular  case."  EUenbor- 
ongh.  In  Stephras  v-  Elwall,  4  M.  &  S.  260: 

The  application  of  the  doctrine  of  tbe  fol- 
lowing authorities  to  tbe  undisputed  faets  I 
In  this  record  d^nonstrates,  it  seems  to  me.  | 
the  correctness  of  the  decree  of  the  court  be-  i 
low  in  according  S.  E.  ThompSMi,  appeUee. 
the  protectiw  due  an  Innocent  pardULser. 
for  value,  without  notice.   Haydeo  t.  Dmrv 
(C.  C.)  8  B>ed.  782,  788,  78»;  Carpenter  t. 
Longan,  10  WalL  27,  21 Ed.  81B ;  N.  O.  Cana: 
Oo.  V.  Utmtgomery,  96  U.  S.  16, 24  L.  Bd.  34t> : 
Pierce  v.  Faunoe,  47  Me.  607;  Bog»v  v.  Ad- 
ams, 00  Ala.  600;  Ala.  Nat  Bank  r.  Halsey. 
100  Ala.  100, 10  South.  B22.  Neither  tbe 
ioa  nor  the'  decision  <tf  the  Supreme  Oooir 
In  Drury  v.  Haydeu.  Ill  D.  3.  223.  4  Sop. 
Ct.  406,  28  Ia  Ed.  406,  reviewing  the  deo- 
slim  of  the  District  Oonrt  In  Uaydra  t. 
Drury  (O.  G.)  3  Fed.  782,  788,  780.  cited 
above,  reflected  Id  the  least  upon  the  doc- 
trine accepted  by  the  lower  court  in  thm: 
case.   The  reversal  entered  by  the  Supreme 
Court  was  rested  upon  a  finding  of  £a<A  oaUy. 
not  upon  a  dUCerent  view  of  the  law.       i  v. 
S.  227.  4  Sup.  Ct  406,  28  Ia  Ed.  408. 

Again,  If  It  Is  assumed  for  the  occasion 
that  Eppes,  appelant  was  equally  Innocent 
with  S.  B.  ThompaoBi*  appellee^  tbe  decrw 
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of  the  court  Mow  was  fully  jngdfled  by 
ncoime  to  thla  nde: 

"Wherever  ooe  of  two  Innocent  persons  must 
sofFer  by  the  act  of  a  third,  he  who  enabled  sudi 
third  person  to  occasion  the  loss  must  Bufitain 
it."  RevDoldB  V.  Reynolds.  190  Ala.  468,  477. 
67  South.  296:  Noble  t.  Moses,  74  Ala.  604, 
620;  Allen  t.  Maury,  66  Ala.  10,  19;  16  Cyc 
p.  773. 

The  evidence  In  the  record  affo^  plain 
ground  nptn  wblch  to  apply  tills  just  prln- 
dpla 

Hie  suggestion  tbat  8.  B.  Tbompsmi  may 
be  concluded  because  he  only  paid  $600  for  a 
¥750  second  mortgage,  further  strengthened 
by  Eippes'  assumption  of  the  mortgage  debts 
in  the  conveyance  to  Eppes,  Is  without  any 
merit  The  authorities  are  cfmduslve  to 
these  effects:  That  adequacy  of  conai dera- 
tion Is  not  essential  to  constitute  one  a  Nxia 
fide  purchaser;  that  inadequacy  of  consid- 
eratl<m  may,  upon  occasion,  prevent  one  from 
being  a  bona  fide  purcbasw  when  it  is  so 
great. as  to  shock  the  understanding.  Burice 
T.  Taylor,  94  Ala.  63(Mi32,  10  South.  129; 
39  Cyc.  pp.  1700,  1701;  Davldsoo  t.  Little, 
22  Pa.  24&,  60  Am.  Dec.  81,  83»  wbertt  it  was 
said.  Black,  G.  J.,  writing: 

.  "Inadeqaa(7  of  price  is  not  fraud.  A  man 
may  be  aa  honest  in  making  a  profitable  bar- 
gain as  a  bad  one ;  and  the  law  does  not  require 
him  to  pay  a  full  price  if  the  pereoQ  he  deals 
with  is  -mOine  to  take  leas.  The  owner  of  prop- 
erty may  sdl  it  for  very  little,  or  give  It  away 
for  nothing,  if  be  thinks  fit;  and  however  un- 
reasonable his  etrndoct  may  seem,  his  will  alone 
is  sufficient  to  avouch  the  act  *8tat  pro  ratione 
Tolnntaa.' " 

Certainly,  the  dlffier^ice  Indicated  between 
the  amount  of  the  face  of  the  second  morC- 
sage  (f 750  and  some  Interest)  and  the  amount 
paid  by  S.  E.  Thompson  (JfSfXf)  was  not  suf- 
ddent  to  even  generate  suspicion  In  the  mind 
of  a  reasonable  man  much  less  Justly  a  con- 
clusion that  he  was  a  participant  in  a  fraud, 
of  vhtch  there  is  not  the  sU^rbtest  evidence. 

I  would  afflnn  the  decree. 


DIXIE  INDUSTRIAL  CO.  et  al.  t.  BBNSON 
etaL  (8D1V.S94.) 

(23ii]ireme  Court  of  Alabama.    June  6.  1918. 
K^earing  Denied  Jane  29.  101&) 

2.  VkNDOB  AND  PUBOBASBB  «S^64<4)— TCN- 

DOB'B  Lirar-^IonsiDSBATios— Deuvebt  or 

CSATIELS. 

"When  consideration  for  sale  of  land  is  de- 
liTery  of  chattels  and  choses  in  action,  being 
r«dacible  to  money  value,  vendor's  lien  ezuts 
for  collection  of  such  value,  upon  failure  to 
deliver  according  to  terms  of  contract 
2.  VSNDOB  AND  PUBGHASEA  ^254(1)— VEN- 

dob'b  Lien— Failube  or  Patment— Fbe- 

BXJHFTIONS. 

In  every  sale  d  lands,  when  the  purdiase 
money  is  not  paid,  the  law  presumes  reservation 
of  a  vendor's  lien,  unless  the  terms  of  the  con- 
tract of  sale,  or  attendant  circumstances,  saUs- 
f  actorily  show  that  it  was  purpoedy  ^eluded. 


3.  VEwnoB  AND  Pubohaseb  «=»254(4)— Ven- 

DOB'S    I<BN~AaBBR|[BNT    TO    PaT  BXCBSB 

Value. 

Where  "personal"  and  other  lands  were 
Bold  to  corporation  at  $4.25  an  acre,  on  consid- 
eration  of  47,500  in  stock,  and  assumption  of 
v«id<^s  indebtedness,  company's  agreement,  if 
"penwnal"  lands  exceeded  $6  per  acre  In  value, 
to  pay  excess  in  stock,  cash,  or  other  proceeds, 
was  consideration  for  contract,  and  secured  by 
vendor's  lien,  if  land  was  more  valuable. 

4.  Vendob  and  Puboeaseb  «=»22— Cebtain- 
TT  or  Dbscbiftion. 

Where  certain  "personal"  lands  of  plaintiff, 
belonging  to  him  individually,  were  conveyed 
with  others  to  defendant  company,  the  descrip- 
tion of  the  "personal"  lands  by  gorwnmcait  num- 
bers was  Bufltelently  certain. 

6.  B<iVlTY    «=3>149  —  PLEADZnO  —  MlSJOIN- 

nBR  or  Pabheb. 
A  bill  to  enforce  vendor's  lien,  wherein  the 
original  vendor,  as  asserting  equitable  right  to 
an  additimal  sum  due,  was  joined  as  party  com- 
plainant with  the  administrator  of  the  estate  ot 
aia  son,  deceased,  who,  on  face  of  the  contract, 
on  account  of  mistake,  as  it  was  allied,  ap- 
peared to  have  the  legal  right  to  the  sum,  did 
not  present  a  misjoinder  oS  parties  complainant 
&  EQtmr  «3Bl4S<8)  —  Plkadino  —  Multi- 

rABIOUSNESS. 
Bill  to  enforce  a  vendor's  lien,  charging  sub- 
sequent purchasers  from  the  vendee  'with'  no- 
tice, and  praying.  If  the  court  should  bold  the 
lands  themselves  should  not  be  charged  for  the 
debt,  that  unpaid  purchase  mon^  due  the  orig- 
inal vendee  be  ctHidemned  and  applied  to  the 
debt,  was  not  multifarious. 

7.  Gauino  ^»11— Speculative  Vertubb— 
Sale  or  Land. 

A  vendor  of  lands,  because  the  contract  pro- 
vided that,  if  certain  "personal"  lands  conveyed 
by  him  were  worth  more  than  $5  an  acre,  the 
vendee  should  pay  the  excess  value,  was  not  pre- 
vented from  enforcing  his  vendor's  lien ;  con- 
tract not  being  a  8j>milative  venture^ 

5.  CONTBACTB    «=>811  —  DEATH  Or  PABTT  — 

Eleotion— Febbonal  Chabacteb. 
Ejection,  to  be  made  by  son  of  vendor  of 
lauds,  as  to  whether  amount  found  to  be  due  as 
price  should  be  paid  in  money,  stodc  of  vendee 
corporatitm,  or  other  proceeds,  was  not  of  socfa 
personal  character  as  to  destroy  any  rights 
thereunder,  beoaose  of  s<»'a  death  without  hav- 
ing elected. 

Aii^al  from  Circuit  Court,  Moatg«n«7 
County;  Leon  McCord,  Judge. 

Suit  by  John  J.  Benson,  Individually  and 
as  administrator,  against  the  Dixie  Indus- 
trial Company  and  others.  From  a  decree 
overruling  demurrers,  respondents  appeal. 
Affirmed. 

Thla  bill  was  filed  by  John  J.  B^ison,  in- 
dividually and  as  administrator  of  the  es- 
tate of  William  R.  Benson,  deceased*  against 
the  Dixie  Industrial  Cmnpany,  a  corporation, 
the  Kowaliga  Acadonlc  and  Industrial 
School,  a  corp<»atlon,  Alabama  Interstate 
Power  GCHnpany,  a  oorporatlon,  and  one 
Benjamin  BusselL  The  bill  sought  the  en- 
forcement of  a  vendor's  lien  won  a  certain 
540  acrev  of  land  therdn  spedficaUy  de- 
scribed, and  oUegea  in  substance  aa  follows: 

Jdhn  J.  Boisini  In  1900  was  the  owner  ot 
540  acres  of  land  In  Elmore  county,  Ala.,  and, 
having  contracted  for  the  purchase  of  4,568 
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■cres  of  land  in  the  nine  «■  aa  adjotnlnf 
eoanty,  on  which  be  owed  a  large  sum  of 
money,  entered  Into  a  contract  with  the  IMzie 
Indiwtrtal  Company  to  Bell  to  satd  oHUpany 
both  of  wild  tnu*ts  of  land,  amounting  to 
3,108  acres,  at  the  price  of  ^.25  per  acre. 
The  tennH  and  conditions  of  the  purchase, 
appearing  In  a  copy  of  the  contract  entered 
upon  the  minutes  of  said  corporation  on  No- 
vember 1.  1000,  nre  as  follows: 

"The  said  Beiiiton  agrees  to  sell  and  said  com- 
pany agrpm  tr>  buy  five  tbouiiand  one  hundred 
and  eight  (r>,10H)  acres  of  land  described  in  con- 
veyance of  even  date  at  four  dollars  and  twenty- 
five  cents  (M.25)  per  acre  on  the  following  terms 
and  conditions,  viz. :  The  said  J.  J.  Benson  Is 
to  receive  In  part  payment  seven  hundred  and 
fifty  (7S0)  shares  of  paid-up  capital  stocif  in 
said  company  at  par  value  of  ten  dollars  (910.- 
00)  per  share,  to  be  Issued  as  directed  by  him. 
and  raid  company  in  to  take  up  the  lialance  of 
unpaid  notes  of  J.  J.  Benson  still  due  the  loan 
company  et  al.  on  his  contract  for  the  purchase 
of  four  thousand  six  hundred  and  eight  <4,60N) 
acres  of  land.  It  is  agreed  that,  should  there  be 
any  difference  between  the  price  of  the  lands 
bought  frMD  J.  J.  Benson  and  the  value  of  the 
stm-k  and  other  obligations  assumed  by  the  Dixie 
Industrial  Company,  such  differences  will  be 
covered  by  note,  which  will  be  held  by  the 
company  In  suspense  pending  final  adjustment 
Said  J.  J.  Benson  guarantees  the  valuation  of 
said  lands  to  reach  at  least  95-00  per  acre,  in 
which  event  said  note  is  not  to  be  paid,  bat  to 
be  canceled  and  surrendered  by  tne  cmnpany. 
In  the  event  the  value  of  said  lands  exceed  five 
dollars  per  acre.  It  is  agreed  that  any  excess 
with  respect  to  the  five  hundred  and  forty  acres 
of  personal  lands  included  in  this  sale,  which  it 
Is  understood  that  said  J.  J.  Benson  is  puttinz 
In  to  pay  for  stock  on  his  own  and  on  b^alf 
of  his  son,  Wm.  E.  Benson,  shall  be  paid  In 
additional  stock  of  the  companyor  in  cash,  or 
in  such  other  proceeds  as  said  Wm.  B.  Benson 
may  elect  to  mwept  at  the  time  of  adjustment, 
to  be  made  within  the  expiration  of  twenty 
years  from  date. 

"It  is  expressly  understood  that  the  said  J. 
J.  Benson,  in  contracting  fOT  the  purdiase  of 
bulk  of  said  lands  tram  the  loan  compajiy  et  al. 
prior  to  the  organisation  of  said  Duie  Indus- 
trial Company,  have  turned  them  over  to  the 
company  without  desire  of  making  any  substan- 
tial profits  therefrom  or  expectation  of  partici- 
pating in  any  subeequmt  enhancement  of  prop- 
erty values,  except  only  as  to  his  personal  lands 
amounting  to  five  hundred  and  forty  (540)  acres 
above  mentioned,  which  said  lands  are  spen- 
didly  improved  and  under  such  state  of  culnva- 
tion  aa  to  make  them  now  worth  more  than  five 
dollars  ($5.00)  per  acre,  but  said  J.  3.  Benson, 
desiring  to  aid  in  the  formation  and  the  or- 
ganization of  said  ctmipan^,  which  could  not  be 
OHnpieted  without  8u<^  aid,  is  induced  to  put 
in  said  lands  by  Wm.  D.  Benson,  on  the  condi- 
tlmiB  herein  named  and  agreed  to." 

It  is  then  averred  that  the  original  con- 
tract signed  between  John  J.  Benson,  in- 
dividually, and  the  Dixie  Industrial  Com- 
pany, Is  dated  the  1st  day  of  November, 
1900,  and  is  Identical  with  the  copy  above 
set  out,  with  the  exceiitlon  that  the  next  to 
the  last  clause,  commencing  with  the  words 
"In  the  event  the  valuation  of  said  lands," 
and  ending  with  the  words  "within  the  ex- 
piration of  twenty  years  from  date,"  is,  in  the 
original.  In  the  followlnn  form: 

"In  the  event  the  valuation  of  said  lands 
should  exceed  Q^-e  dollars  (¥5.00)  per  acre,  it  is 


agreed  that  any  exeoM  with  respect  to  tlw  five 
hundred  and  forty  (540)  acres  of  the  personal 
lands  included  in  this  ssle,  which  it  is  understood 
thst  said  J.  J.  Benson  is  putting  in  to  pay  for 
stock  on'  behalf  of  his  son  Wm.  B.  Benson,  shall 
be  psid  to  said  mm  in  additional  stock  of  the 
ctanpany,  or  in  cash,  or  In  such  other  proceeds 
as  said  Wm.  E.  Benson  may  elect  to  accept  at 
the  time  of  adjustment  within  the  expirati<Ni  of 
twenty  years  from  date." 

It  Is  averred  that  It  was  the  Intention  of 
John  J.  Benson  to  sign  the  oHglnal  con- 
tract as  appeared  In  the  cojpy  above  set  oat 
and  entered  upon  the  minutes  of  the  I>ixle 
Industrial  Company  of  November  1,  1000. 
but  by  mistake  or  Inadvertence^  and  wlthont 
hlB  actnal  knowledge,  the  abore  clause,  show- 
ing a  variation  between  the  oc^y  on  the 
minutes  and  the  original  as  above  referred 
to,  waa  changed  so  aa  to  be  in  the  terms  of 
the  original;  and  therefore  It  might  appear 
there  was  some  conflict  between  William  a 
Benstm  and  John  J.  Benson  aa  to  the  aeveral 
rights  and  interests  of  these  parties  In  re- 
sult of  a  settlement  as  to  the  540  acres  of 
land  mentioned  In  the  ctmtlract,  and  here 
souf^t  to  be  adjusted.  But  this  difference 
or  conflict,  If  It  exists,  does  not  concern  the 
defendants  in  this  salt,  bat  only  John  J. 
Benson  individually  and  the  estate  of  Wll- 
Ham  E.  Benson,  represented  by  him  as  ad- 
ministrator. Both  of  said  parties  Join  in 
this  suit  as  complainants,  so  that  there  nmy 
be  no  dlfflculty  as  to  the  def^dants  making 
oa  adjustment  of  the  rlghta  of  all  parties 
in  refer«ice  to  the  said  640  acres  of  land. 
The  said  John  J.  Benson,  Individually  and 
aa  administrator  of  the  estate  of  William 
E.  Benson,  deceased,  will  adjust  their  dif- 
ferences, if  any,  between  themselves  by  sepa- 
rate proceedings  hereafter  to  be  instituted, 
and  here  Join  In  mny  and  all  acquittances 
which  may  be  necessary  to  finally  adjust 
the  said  matter  in  dispute  in  this  case  be- 
tween the  said  Dixie  Industrial  Company 
and  the  c<»nplalnants. 

The  third  paragraph  avers  there  tiaa  ner- 
er  been  any  adjustment  as  pmrlded  for  In 
said  contract  between  the  complainants,  or 
eltlier  of  than,  and  the  Dixie  Industrial 
Gonpany,  and  this  bUl  Is  flled  tor  tbe  pur- 
pose of  baTing  said  sdjustmeot  made.  By 
tile  fourth  paragraph  it  Is  averred  tfaat  the 
lands  CMitracted  to  be  scHd  to  the  Dixie 
Indastrial  Company  were  conveyed  to  It  by 
two  deeds,  one  for  3328  acres  of  land,  and 
tlie  other— 4^  sabseqoent  deed  In  3904 — ^for 
1,780  acres,  and  tliat  said  cnnpanj  went 
into  possession  of  the  land  so  conveyed,  and 
it  or  its  vendees  have  so  remained  since;  that 
the  value  of  the  said  land  Is  and  was  more 
than  $5  per  acre,  and  the  640  acres  of  **per- 
sonal  lands,"  mentioned  in  said  contract  as 
belonging  to  said  3.  3.  BensMi,  bidivldually. 
were  ccmveyed  In  said  deed  of  XtSO  ncns 
as  of  February  12,  1904.  That  tbOowm  a  de- 
scription of  said  540  acres  by  Boveninieat 
numbers.  It  is  then  averred  that  tlie  Dixie 
Indnstrtal  Company  oonv^ed  said  buds  la 
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1912  to  tlie  rewondcmt  KmroUga  Acftdemic 
and  Industrial  Sdiool,  and  on  tbe.aame  day 
a  deed  was  wecnted  to  said  reqicmdent  to 
tbe  oOier  proi>ert7  referred  to  In  tbe  first 
deed  above  mentioned;  the  conslderatlw  far 
tbe  flrat  deed  herein  mottloned  belbag  $6,000 
.  and  20  notes,  and  the  conatderatlon  of  the 
second  deed  being  92,000^  constituting  cme 
prondflaory  note. 

Paragraptt  5  of  tbe  bill  avers  that  in 
Uaroh,  1913,  respondent  Kowaliga  AcadHoic 
aod  Indnstrlal  School  entered  Into  a  con- 
tract with  the  respondent  Alabama  Inter- 
fltate  Power  Company  to  s^I  certain  lands 
acquired  (as  above  stated)  from  the  Dixie 
lodnstrial  Company,  Including  the  640  acres 
of  Indlvldnal  lands  of  John  J.  Benson,  at  the 
price  of  $25  per  acre,  and  In  June,  1013,  en- 
tered into  another  and  more  formal  agree- 
ment with  the  said  Dixie  Industrial  Com- 
pany and  Kowaliga  Academic  and  Industrial 
School  for  the  sale  of  the  same  lands,  but  no 
deed  has  passed  for  said  lands  so  far  as 
complainants  know  to  date-  Upon  infonna- 
tion  it  Is  averred  that  $10  per  acre  has  been 
paid  as  a  cash  payment  upon  said  purchase, 
and  $1S  per  acre  Is  still  unpaid,  payable  as 
described  In  the  last-mentioned  contract.  In 
said  contract  of  the  Alabama  Interstate 
Power  Company  the  timber  and  other  rights 
were  reserved. 

In  the  sixth  paragraph  it  Is  alleged  that 
the  540  acres  of  land,  referred  to  as  the  in- 
dividual lands  of  John  J.  Benson,  are  worth 
S35  per  acre,  and  were  worth  that  amount  at 
the  time  of  the  contract  of  sale  to  the  Ala- 
bama Interstate  Power  Company,  including 
the  reservations.  In  paragraph  7,  It  la  alleged 
that  under  tbe  terms  of  the  contract  of  sale 
to  the  Dixie  Industrial  Company  there  was 
due  on  the  said  640  acres  of  land  the  differ- 
ence between  $5  per  acre  and  the  value  of 
the  said  lands  at  tbe  date  of  the  filing  of 
tills  bill  and  at  tbe  date  of  said  contract  of 
sale  to  the  said  Alabama  Interstate  Power 
Company.  Complainants  now  elect  to  adjust 
said  values  as  provided  by  said  contract,  and 
tiect  to  take  the  dlffn^nce  due  them,  or  ei- 
ther of  them,  In  cash,  instead  of  in  stock  of 
said  Dixie  Indostrlal  Company,  or  in  other 
proceeds. 

The  bill  farther  avo-s  that  the  Kowaliga 
Academic  and  Indnstrlal  Sdiool  has  never 
paid  the  agreed  confdderatlon,  and  that 
there  la  still  due  on  tbe  purchase  mon^ 
agreed  to  be  paid  to  the  Dixie  Industrial 
Company  the  sum  ot  $20,000,  which  Is  a  Hen 
npon  said  lands  agreed  to  be  sold  to  the 
Alabama  Interstate  Power  Company,  and  of 
whleh  Hen  the  said  Alabama  Interstate  Pow- 
er Company  had  notice  at  the  time  of  Its 
purchase.  It  is  farther  averred  that  there 
is  due  and  unpaid  the  sum  of  $8,100  1^  the 
said  Alabama  Interstate  Power  Company  for 
tbe  540  acres  of  land,  which  Is  a  lien  upon 
said  land.  Detoidants  to  this  bill  each  had 
notice  ct  complidnanta^  rights  and  llms  at 


tbe  time  ot  their  several  pnrdhaaes.  Re- 
spondmt  BusseU  Is  alleged  to  have  porcbas- 
ed  the  timber  upon  said  540  acres,  reserved 
in  the  above  sales,  wUch  Is  in  part  or  In 
wbolo  still  uncut,  and  there  Is  due  by  the 
said  Russell,  or  will  be  due  upon  his  con- 
tract of  purchase,  the  sum  of  $5,000. 

The  bill  prays  tor  an  adjustment  of  the 
amount  due  the  complainants  rxnAer  the 
terms  of  the  contract  on  and  for  the  said 
640  acres  of  land  described  as  bring  the  In- 
dividual lands  of  said  John  J.  Benson,  tor 
the  purpose  of  ascertaining  the  amount  of 
sudi  liability  to  the  complainants.  It  is 
further  prayed  that  a  decree  be  rendered 
subjecting  to  the  payment  of  snch  debt  the 
said  640  acres  of  land,  so  far  as  It  may  be 
equitable  and  just  to  charge  the  same  for 
said  debt  in  justice  to  the  purchasers  of  said 
lands  from  the  Dixie  Industrial  Company, 
and.  In  the  event  said  lands  may  not  be 
charged  in  equity  for  said  debt,  that  the 
Uen  of  the  IXxie  Indnstrlal  Company  npon 
said  lands  against  the  Kowaliga  Academic 
and  Indnstrlal  School  on  tbe  sale  of  said 
lands  to  it,  so  far  as  unpaid,  may  be  en- 
forced for  complainants'  benefit  for  tbe  pay- 
ment of  this  debt ;  that  the  purchase  money 
still  due  and  unpaid  from  the  Alabama  In- 
terstate Power  Company  to  the  Dixie  Indus- 
trial Company  and  the  said  Kowaliga  Aca- 
demic and  Industrial  School,  to  tbe  extent 
the  same  may  be  still  unpaid,  If  necessary, 
may  be  condemned  and  applied  to  the  pay- 
ment of  complainants*  debt.  Like  relief  Is 
prayed  as  to  any  unpaid  balance  as  to  re- 
spondent Bnsaril  for  the  purchase  price  of 
said  timber.  There  Is  also  general  prayer 
for  relief. 

Respondents  filed  separate  and  aeveral  de- 
murrers, attacking  the  bill  for  misjoinder  of 
parties  respondent,  for  multifariousness,  and 
upon  the  further  grounds  that  the  vendor's 
lien  cannot  be  enforced  for  an  uncertain, 
contingent,  or  IndeQnite  demand,  cannot  be 
enforced  where  the  description  of  the  land  Is 
indefinite  and  uncertain,  cannot  be  enforced 
where  It  appears  from  the  whole  transac- 
tion that  the  vendor  of  the  lands  trusts  to 
tbe  i>ersonal  responsibility  of  the  vendee, 
and  does  not  look  to  the  land  as  security; 
that  the  lien  cannot  be  enforced  by  the 
transferee,  who  acquires  the  debt  from  tbe 
vendor,  under  such  circumstances  as  to  re- 
lieve the  vendor  of  all  llatdlity  therefor  t 
that.  In  order  for  equity  to  relieve  against 
the  consequence  of  a  mistake,  the  mistake 
must  be  mutual,  or  must  have  been  Induced 
by  the  misconduct  of  the  other  party;  upon 
the  further  ground  that  courts  will  never 
give  a  contract  such  a  construction  as  will 
convert  It  into'  a  mere  speculative  contract, 
and  where  a  personal  privilege  Is  reserved 
to  a  party  to  a  contract,  and  sucli  party 
dies  without  having  asserted  bis  right  under 
the  contract,  the  privilege  and  right  expire. 
There  was  a  decree  overruling  these  demnr- 
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Ten,  and  ftom  tliU  Unene  thU  appeal  la 
proaecuted. 

Biubton,  WlUiama  ft  Crenabaw,  of  UoDt- 
gcHDwy,  and  Hkml  W.  Martin,  ot  Binnins- 
ham,  lior  appellants.  W.  A.  Gunter,  ot  Mont- 
gomery,  tot  aivelle«a. 

QARDNBB,  X  It  it  Btrenoooriy  Instated 
vjfoa  this  appeal  Out  no  relief  can  be  bad  by 
way  of  mforcement  ot  tbe  voidor'a  llai  un- 
der sn<^  a  contract,  as  set  oat  In  tbe  forego- 
ing statement  of  the  case,  on  account  of  tbe 
uncertainty  and  indeflnlteness  of  the  eooald- 
eratlon  therein  expressed.  This  we  consid- 
er as  the  Question  of  prime  Importance  on 
this  appeal.  It  Is  recognlaed  bty  all  the  au- 
thorities upon  this  subject  that  no  priodirfe 
of  law  has  given  rise  to  more  c(»itrai1ety  of 
Judicial  opinion  than  that  of  the  vendor's 
lien  and  Its  enforcement  Froiy  tbe  nature 
of  ttte  equity  there  can  be  few  fixed  rulra 
regarding  it  Indeed,  one  writer  has  said : 

"Its  existence  dependa  upon  and  is  controlled 
by  no  welt-settled  roles,  bnt,  on  the  contrary, 
the  existence  of  the  lien  is  gnieraUy  made  to 
depend  upon  the  peculiar  state  ot  facts  and  cir- 
cumatances  surroundins  the  partienlar  case; 
that  is.  whether  or  not  a  case  of  natural  equity 
iB  established,  and.  if  bo,  whether  it  is  not  made 
to  yield  to  hiffaer  or  superior  equities  in  SMue 
otiier  person,  whether  the  party  is  not  to  be  re- 
garded as  baring  waived  it  or  as  baring  in- 
tended to  waive  or  postpone  it  to  anoUier  equi- 
ty, or  whether,  by  the  acta,  or  omiuioBs  to  act 
or  by  the  neglect  of  tbe  party  daiming  such 
lien  to  enforce  it  within  a  reasonable  time,  the 
right  is  not  lost  as  being  the  superior  claim. 
TRiese  oonriderations  control  and  vary  tbe  rarait 
as  equity  demands."   2  Jones  on  liens,  f  1063. 

See,  also.  Acres  v.  Stone,  142  Ala.  IBft,  87 
South.  934. 

It  is  well  recognized  In  the  dedaloDS  of 
this  court  that  tills  equitable  relief  has  bem 
extended  as  far  as  that  ot  any  other  court 
and  to  a  much  greater  extent  than  several  of 
th«n  have  gone.  Parrish  v.  Hastings.  102  Ala. 
414,  14  South.  788,  48  Am.  SL  Hep.  CO.  In 
Betts  V.  Sykea.  82  Ala.  378,  2  South.  648.  this 
court  Bald: 

"Tbe  equitable  doctrine  of  enforcing  tiie  ven- 
dor's lien  for  unpaid  purdiase  money  d  lands 
sold  has  been  steadfutly  maintained  in  this 
court  in  its  full  strength,  and  it  is  not  our  in- 
tention to  weaken  or  impair  that  doctrine. 
•  *  *  The  principles  declared  in  some  of 
Ibeee  cases  probably  go  beyond  tbe  doctome  de- 
riared  in  other  jurisdictions.  •  *  *  We  will 
adhere  to  our  [own]  rulings." 

[1]  As  to  whether  the  equitable  lien  exists 
as  a  security  for  unliquidated  and  uncertain 
damages,  the  authorities  are  likewise  not  iml- 
lOrm.  Bridgeport  Land,  etc.,  Co.  v.  Am.  Elrfr 
proof  Steel  Co.,  94  Ala.  592,  10  South.  7(M: 
29  Am.  ft  Eng.  Ency.  of  Law  (2d  E^d.)  p.  744: 
Mar<Aand  v.  Chicago,  etc,  R.  B.  Ca,  147  Mo. 
App.  619. 127  S.  W.  387 ;  Hoooex  v.  Savannah 
&  M.  B.  B.  Co.,  69  Ala.  629;  Parrish  v.  Hast- 
ings, supra.  The  case  of  Burroughs  v.  Bur- 
roughs, 164  Ala.  329,  SO  South.  1025,  28  L.  B. 
A.  (N.  S.)  607,  137  Ani.  St  Bep.  50.  20  Ann. 
Cas.  926,  dealt  with  this  question.    It  was 


ther*  hdd  that  no  rendor's  Hen  etirts  wiMre 
tbe  sole  oonslderatlon  for  the  eoovcyanes 
was  the  agreement  of  the  grantee  to  care  for 
and  support  the  grantor  daring  Ufe,  because 
of  UDceitaloty  and  lDdeflalte?.n—s  of  eaBttOm- 
tSoo.  Ttiat  aotliMlty  Is  tested  o|Kia  tlie  na- 
swlng  of  tbe  dinieiiltles  In  tbe  iray  of  aa- 
certalnlag  with  reasonable  certainty  tbe  cor- 
rect eoDsldcnitloo  as  ndnced  to  a  uioijul 
demand.  As  appears  la  29  Am.  *  Bteg.  Itaey. 
of  Law»  snprn,  speaking  ot  agrsemente  of  this 
diaraeter,  "On  impracticability  of  their  en- 
forcement opetataa  tbe  vrttUMdlnir  «C  cqil- 
taUe  reUet"  On  tbe  other  bead.  It  baa  been 
uniformly  beTd  by  tbla  covt  that  wbea  tbe 
consideration  tor  the  sale  ef  land  Is  tbe  de- 
livery  of  chattels  and  cboses  In  action,  which 
are  capable  of  rednctloa  to  a  money  valae, 
tbe  vendor's  lien  existo  for  tbe  eoOectloa  of 
Boch  vslue,  upon  a  failure  to  dettf«r  tbes  in 
accordance  with  tbe  terms  of  tlie  esotract,  al- 
though this  court  has  frequently  recognlaed 
that  such  holding  wa«  contrary  to>  1^  gener- 
ally prevailing  rule.  Gordora  CotS  Co.  v. 
Long.  91  Ala.  538.  8  South.  76S;  GkmpbeO 
V.  Ooldtbwalte,  18»-  JOn.  1.  66  Sotrtfr.  483, 

11]  It  Is  further  a  well-recognized  rule  fat 
this  state  that  in  every  sale  of  landfr,  vrhen 
the  purchase  m<»iey  is  not  paid,  tbe  tew  pre- 
sumes tbe  reservation  af  the  vendor's  Ben. 
unless  tbe  terms  ot  the  contract  of  sale,  or 
the  attendant  circumstances  ot  tlie  transac- 
tion, satlsfact(»rlly  show  ft  was  purposely  ex- 
cluded. Hubbard  v.  Btak,  98  Ala.  440.  13 
South.  364;  Carver  v.  Bads,  65  A2k.  190: 
Hooper  v.  Savannah,  eto.,  B.  R.  Cbv 
TlilB  presumption  Is  rested  upon  the  prfndpfe 
ot  oatural  Justice  and  equity,  that  ooe  man 
should  not  get  and  boia  the  lands  of  anotbn- 
without  compensation. 

[S]  Th»  ocmtnct  ot  sale  (subsequesitZy  eon- 
sommated  by  a  conveyance  of  the  pct^wrty 
onder  two  separate  deeds,  as  shown  by  Oie 
avennoits  of  the  bill)  disdosea  a  sale  of  s 
large  body  of  land,  at  an  agreed  price  of 
$4.^  per  acre,  upon  oonstderatloa  of  ^,500  in 
sto<&  of  the  vendee  corporatiim,.  and  tbe  as- 
8umpti<Hi  of  the  ewn^s  Indebtedness  on  his 
contract  for  the  purchase  of  4,008  acres  ot 
land,  with  the  fnrtber  agreement  that  diould 
tbere  be  any  dlfTereuce  between  the  price  of 
the  lands  bought  and  the  value  of  the  sto^ 
and  other  obUgatlwis,  sudi  difference  was 
to  be  covered  by  a  note  of  the  owner,  held  br 
the  company  peiding  final  adjustment  and 
that  the  owno-  guaranteed  the  valoatiMi  of 
the  lands  to  reach  ^  per  acre.  In  which  event 
such  note  was  not  to  be  paid  bat  was  to  In 
canceled  and  surrendered.  Tbe  contract  tlit^ 
shows  a  special  agreement  aa  to  540  acres 
of  land,  which  Is  referred  to  as  the  "per- 
sonal lands"  of  said  Jobu  J.  Benson,  and  :i> 
having  been  splendidly  improved  and  in  snch 
a  state  of  cultivation  aa  to  make  them  wurtt 
more  than  (5  per  acre;  that  said  Benson,  is- 
siring  to  aid  In  tbe  formation  of  the  vemkv 
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corporation,  whidi  could  not  be  completed 
without  his  aid,  was  Induced  by  Ms  son,  Wil- 
liam E.  Benson,  to  Include'  said  laods  within 
the  sale,  with  the  express  agreement,  bow- 
ever,  that  In  the  erent  of  the  value  of  the 
land  exceeding  $6  per  acre  any  excess,  with 
respect  to  the  540  acres  of  "personal  lands," 
shoDld  be  paid  in  additional  stodc  ot  tlie  com* 
pany,  in  cash,  or  audi  other  iiroceeda  as  said 
William  B.  Bensm  may  elect  to  accept  at 
the  time  of  the  adjustment  to  be  made  within 
the  e^ration  of  20  years  from  date,  Wil- 
liam B.  Benson,  the  son,  died,  and  no  adjust- 
ment had  been  made,  nor  had  the  period  of 
20  years  expired."  The  agreement  abore  re- 
ferred to  clearly  constituted  a  very  important 
part  of  the  consideratloD  of  the  sale  of  this 
land,  and  that  the  owner  intended  a  protec- 
tion of  himself  as  to  any  enhancement  In 
value  of  the  lands  referred  to  as  the  "person- 
al lands,"  which  were  well  Improved.  We  can 
see  no  reason  why  mcb  enhanced  valuation 
should  not  be  considered  a  part  of  the  pur- 
chase price,  as  clearly  Qie  agreemrat  that 
the  owner  should  receive  the  difference  be- 
tween 96  per  acre  and  such  enhanced  value 
was  one  of  the  causes  Indudug  the  trade. 

It  is  argued,  bowevw,  that  as  to  whether  or 
not  tlwre  should  be  any  mhancanent  in  value 
is  a  matter  so  uioertain  as  to  create  a  con- 
tingent demand,,  which  cannot  become  the 
subject  of  a  Twdor's  lien.  TbiB  qaeatUm 
was  given  couddoraUcm  by  tlie  Supreme 
Court  of  Wlsomstn  In  tbe  ^ase  of  De  Forest  v. 
Holum,  SS  Wle.  516.  Theie  was  an  lucreoncmt 
In  that  case  that,  If  a  railroad  should  be 
built  through  the  lands  sold  within  a  certain 
tlm^  a  further  consideratttHi  of  $600  would  be 
paid  for  fie  land.  The  evmt  happened,  and 
it  was  held  that  a  vendor's  lien  could  be  en- 
forced  for  the  oollectlon  of  such  sum;  the 
court  nying: 

"Failing  the  oontingency,  the  whole  purchase 
money  was  Isatisfied  by  the  notes  and  mortgage ; 
taappMiiag  the  contingency,  another  sum  would 
then  become  purchase  m<Mi«y,  which  before  bad 
formed  no  itart  of  the  pnrchast  money." 

And  further: 

"That  upon  building  of  the  railroad,  the  $500 
became  sdditiona]  purchase  money  of  the  prem- 
ises, Testing  a  right  of  recovery  in  the  appellant, 
and  attaching  a  Tender's  lien  for  it  on  the 
land." 

So,  In  the  Instant  case,  when  the  land  be- 
came of  value  exceeding  $5  per  acre,  and  the 
adjustment  was  had,  the  difference  in  the 
valuation  constitutes  a  part  of  the  purchase 
money.  We  approve  the  reasoning  of  the 
Wisconsin  court  In  the  above-cited  case,  and 
think  it  directly  applicable  here;  the  only 
difference  upon  this  particular  question  be- 
ing that  In  the  De  Forest  Case,  8iq>ra,  the 
balance  due  was  a  fixed  sum,  while  in  the 
instant  case  the  valuation  must  be  determined 
by  the  court  from  the  evUience  in  the  cause, 
.Bat,  as  previously  pointed  out,  this  court 
Is  committed  to  the  doctrine  that,  whne  Oie 


consideration  for  land  is  a  d^very  of  chattels 
or  choees  in  action,  the  vendor  may  enforce 
his  Ileal  for  the  purdiase  price  by  making 
proof  of  the  value  of  the  chatt^s  or  daoees 
In  action  agreed  to  be  delivered.  We  can 
see  no  distinction  in  principle  in  those  caaes 
and  that  here  under  ctxislderation,  where, 
in  order  to  maJke  the  sum  certain,  instead  ot 
proving  the  value  of  the  diattels  or  choses 
in  action,  proof  of  the  value  of  the  real  estate 
is  required.  This  la  a  matter  whidi  can  be 
easily  ascertained  to  a  reascmaUe  certainty, 
Just  as  could  the  valuation  of  the  choses 
in  actim  or  chattds  jnat  referred  to.  Such 
being  the  case,  while  the  contract  here  un- 
der cMiBideratlon  may  be  somewhat  unique 
and  unusual,  yet  we  see  no  sound  t»^ciple, 
undOT  the  authorities  in  this  state,  upon 
which  it  should  be  held  the  vokdor's  Um  did 
not  exist 

[4]  It  Is  next  Insisted  that  the  contract  Is 
uncertain  as  to  the  description  of  the  land, 
upon  which  the  Hen  is  here  soi^ht  to  be  en- 
forced— dtlng  Ala.  Mln.  Land  Go.  v.  Jack- 
son, 121  Ala.  173,  26  South.  709,  77  Am.  St. 
Bep.  46;  38  Cyc.  1187;  Hurt  v.  Freeman.  63 
Ala.  S86.  In  Mlnge  v.  Green,  179  Ala.  34B, 
68  South.  881,  it  was  said: 

"  *Id  certum  est  quod  reddi  potest'  is  a  maxim 
which  has  been  frequently  and  liberally  applied 
by  this  court  for  the  upholding  of  imperfect  de- 
scriptitms  of  this  diaraeter." 

See,  also,  Nolen  v.  Henry.  190  Ala.  640, 
67  South.  600,  Ann.  Gas.  ldl7B,  792,  and 
authorities  there  cited. 

We  entertain  the  view,  however,  that  the 
Instant  case  is  not  dei>endeat  upon  the  prin- 
ciple recognized  in  these  cases.  The  con- 
tract shows  that  John  J.  Benson  was  due 
a  large  sum  of  money  on  a  contract  of  pur- 
chase for  4,608  acres  of  land,  but  that  540 
acres,  which  he  included  In  the  sale.  Is  re- 
ferred to  as  "personal  lands,"  well  improved, 
and  In  a  state  of  cultivation.  It  further 
appears  from  the  bill  that  these  640  acres  of 
"personal  lands,"  mentioned  In  the  contract 
as  belonging  to  said  John  J.  Benson  Individ- 
ually, were  conveyed  to  the  Dixie  Industrial 
Company  by  the  deed  of  February  12,  1904, 
along  with  other  lands,  and  that  the  said 
Dixie  Industrial  Company  went  Into  posses- 
sion of  the  same,  and  it  or  Its  vendees  have 
50  remained  since  that  time.  Then  follows 
a  description  of  the  540  acres  of  land,  re- 
ferred to  as  the  "personal  lands,"  by  gov- 
ernment numbers.  Under  these  circumstan- 
ces, therefore,  we  are  of  the  opinion  that 
no  question  of  uncertainty  of  description  as 
to  sold  540  acres  of  land,  as  set  forth  in  the 
written  contract,  can  avail  to  deprive  the 
complainants  of  the  enforcement  of  the  ven- 
dor's lien  upon  the  spedflcally  described 
540  acres  of  which  the  vendee,  or  Its  pur- 
chasers, is  in  possession.  So  far  as  this 
question  of  uncertainty  of  description  Is  con- 
cerned, the  contract  la  fully  executed. 

£S]  It  is  further  Insisted  that  there  is  a 
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misjoinder  of  parties  complaliuint.  Hw  bill 
sbows  tliat  the  ortglnol  contract  signed  by 
Joiia  J.  Benstm  provided  for  tbe  payment  of 
ttw  difference  In  Taluathm  to  his  son,  Wil- 
liam B.  Benson.  Therefore,  under  such  cir- 
cumstances, it  vould  seem  to  disclose  a  legal 
right  in  WilUam  E.  Benson  to  collect  the  sum 
found  to  be  due.  However,  it  is  further 
averred  that  such  a  stipulation  in  the  con- 
tract was  Inserted  through  inadvertence  or 
mistake,  and  without  the  knowledge  of  the 
said  John  3.  Benson;  It  also  appearing  that 
tbe  son,  WlUlam  E.  Benson,  was  not  a  party 
to  tbe  contract.  Jobn  J.  Benson  Individual- 
ly, therefore,  as  asserting  the  equitable  right 
to  the  sum,  is  Joined  as  a  party  complainant 
with  the  administrator  of  the  estate  of  WU' 
Uam  E.  Benson,  deceased,  who,  upOn  the  fiioe 
of  the  contract,  would  appear  to  have  the 
legal  right  Thus  both  rights  are  before  the 
court,  and  a  decree  of  the  court  against  tbe 
respondents  in  this  cause  would  be  full  pra- 
tectltm  to  them  as  against  any  claim  arising 
under  said  contract 

The  bin  further  shows  that.  If  there  should 
appear  to  be  any  conflict  in  the  interest  of 
John  J.  Benson,  Individually,  and  John  J. 
Benson,  as  administrator  of  the  estate  of 
WlUtam  E.  Benson,  deceased,  that  is  a  mat- 
ter which  will  be  settled  by  future  litiga- 
tion between  these  parties.  We  cannot  see 
that  it  Is  such  a  matter  of  whldi  these  re- 
spondents can  complain.  We  are  of  the 
opinion  that  in  the  enforcement  of  this 
claim,  under  the  averments  of  the  bill,  there 
is  not  a  misjoinder  of  parties  complainant. 

[6]  Nor  do  we  think  the  bill  multifarious. 
It  seeks  the  enforcement  of  a  vendor's  Hen, 
charging  subsequent  purchasers  with  notice, 
and  praying  that,  in  the  event  the  court 
should  hold  that  said  lands  themselves 
should  not  be  charged  In  equity  for  said 
debt.  In  Justice  to  said  subsequent  purchaa- 
ers,  that  the  unpaid  purchase  money  due 
to  the  original  vendee  be  condemned  and 
applied  to  tbe  payment  of  tbe  sum  found 
due  the  complainants.  AH  matters  of  relief 
are  but  Incidental  to  the  main  equity  of  the 
bill — tbe  enforcement  or  satisfaction  of  the 
vendor's  lieu. 

[7,  t]  We  do  not  find  anything  In  the  con- 
tract which  would  condemn  It  as  a  specu- 
lative venture,  which  seems  to  be  Insisted 
upon  by  counsel — dtlng  Nelson  v.  Manning, 
JS3  Ala.  549.  Nor  do  we  think  that  the  elec- 
tion provided  for,  to  be  made  by  William  E. 
Benson,  as  to  -whether  or  not  the  amount 
found  to  be  due  should  be  paid  in  money, 
additional  stock,  or  other  proceeds,  was  of 
such  a  personal  character  as  to  destroy  any 
rights  thereunder  because  of  the  death  of 
said  William  E.  Benson  without  his  having 
made  such  an  election.  The  case  of  Tram- 
mell  V,  Craddock.  100  Ala.  266,  13  South. 
911,  has  been  considered  In  this  connection, 
but  we  do  not  think  it  applicable  here. 


We  have  mdied  tbe  oonduslmi  ttiat  the 
UU  contains  equity,  and  was  not  BubJert  to 
the  demurrers  interposed  thereto.  Tbe  de- 
cree appealed  f^om  will  aocordln^  be  af- 
firmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  UcCLELt^N  and 
SATBE,  JJ.,  concur. 


RAY  v.  STATR    (6  Div.  452.) 
(Court  of  Appeals  of  Alabama.   May  28.  ISIS. 
Rehearing  Denied  Jane  11.  1»1S.) 

1.  Ekbezzuhxmt  ^=»47  —  AGEncT  —  Jen 

QUESTIOIT. 

Whetbw  defendant  received  money  as  ageat 
im  for  the  Jury  where  the  evidence  is  conflicting. 

2.  Ehbxzzukiiit  ^=»1  —  Disnifcnoit  Be- 
tween Ehbezzleicent  axd  Laxcent. 

If  defendant  was  agent  of  a  mortgagee  and 
collected  tbe  mortgage  as  snch  agent  and  frand- 
nleotly  converted  the  money  to  his  own  oae,  he 
was  gail^  of  embesElement  and  not  larceny. 

3.  EVBBZZLKIUENT  4s>14— BT  AGERT. 

That  defendant,  when  collecting  money  u 
MgHtt  for  his  principal,  suted  to  tlie  dtirtor  titot 
be  owned  tlie  claim,  did  not  relieve  hisa  from 
criminal  responslbiuty  for  anbeBdemeat  cn 
fraudulently  converting  the  money. 

4.  Cbiuinai.  Law  *=»564<7)  —  VEirun  —  Bvi- 

OBHCB. 

Where  an  agent  tx)ok  a  mortgage  in  one 

county,  went  into  another  and  collected  it, 
returning  tbe  same  day,  and  testified  ob  the 
trial,  "I  spent  tbe  $00  and  uoed  it  myscU."  the 
evidence  is  soffident  to  authoci«  a  finding*  that 
the  conversion  occurred  in  the  first  coonty. 

5.  Cbiuinal  Law  4J=»1036(8)—APPBaL«— Ob- 
jections Below. 

Under  Cirenit  Goort  Rule  35,  the  trial  conrt 
will  not  be  put  in  error  for  refusing  tbe  affino- 
ative  charge,  where  the  record  does  not  affirma- 
tively show  tiiat  the  prosecation'i  &ilure  to 
prove  venue  wm  brought  to  the  cout^s  attco* 
tfam  befoce  tlie  argument  was  oondn^pd. 

Appeal  from  Circuit  Court,  Tuacalooa 
County;  Henry  B.  Voster,  Judffe. 

Lattle  Ra7  was  ooavicted  of  rmtir  sibi 
m«it,  and  vK>ealB.  Afflrroed. 

Edward  De  Graffenrled,  of  Tuscaloosa,  for 
appellant  F.  Lojd  Tate,  Atty.  and 
Emmett  S.  Thigpesi,  Asat  Atty.  Gen.,  tsa  tbe 

State. 

BRIGKBN,  J.  The  defendant  was  Indict- 
ed, tried,  and  convicted  in  tbe  drcnit  conrt 
of  Tuscaloosa  county  for  the  offense  ot  em- 
bezzlement. 

[1-S]  Nelthw  of  the  two  questions  insisted 
upon  can  avail  the  defendant  on  this  aK>ea1. 
The  first,  as  to  whether  the  defendant  was 
guilty  of  larceny  or  embezzlement  under  tbe 
facts  In  this  case,  was  clearly  a  question 
for  the  Jury,  and  the  court  properly  submit- 
ted this  question  to  the  Jury  for  its  cfMistder- 
atlon.  On  this  question  the  testimony  of  tbe 
state  and  that  of  the  defendant  were  tn 
sharp  conflict  The  evidence  of  tbe  state 
tended  to  show  that  tbe  defendant  was  the 
ag^t  ot  one  Pearsmi,  the  owna*  ot  a  mort- 
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sage,  to  collect  said  mortgage  for  him;  that 
he  collected  $50,  the  amount  charged  In  the 
iDdlctiuent,  on  said  mor^rage,  and  there  Is 
no  conflict  in  any  oC  the  evidence  that  the 
defendant  converted  this  $50  to  bis  own 
use.  llie  testimony  of  the  defendant  tend- 
ed to  show  that  he  collected  the  fSO  in  mon- 
ey upon  said  mortgage  and  approiwiated 
It  to  bis  own  use,  but  that,  Instead  of  being 
the  agent  of  said  Pearson  for  the  collection 
of  the  mortgage,  he  had  bought  the  mortgage 
from  Pearson  at  the  time  it  was  turned  over 
to  Iilm,  and  that  the  money  collected  belong- 
ed to  him.  If  the  defendant  was  the  agent 
of  PearsoUf  and  oc^ected  the  money  allied 
In  the  indictment  as  sudi  -^ent,  and  Oien 
fraudulent^  converted  this  money  to  liis 
ofi-n  use,  these  focts  are  sufficient  to  sustain 
a  conviction  fw  embeKzlement  Dosier  v. 
State,  180  Ala.  67.  30  South.  896;  Beckham 
T.  State,  100  Ala.  15,  14  Sooth.  850;  Hol- 
brook  V.  State,  107.  Ala.  154,  18  South.  109. 
64  Am.  St  Rep.  65;  ElgglestMi  v.  State;,  120 
Ala.  80^  SO  South.  582,  87  Am.  St;  Bep.  17. 
And  if  these  facta  existed,  the  mere  fact 
that,  at  the  time  of  making  the  collection, 
the  defendant  stated  to  the  mortgagor  that 
the  mortgage  belonged  to  him,  would  not  re- 
lieve htm  fran  b^ng  the  agent  of  Pearson  as 
contended  by  the  state  and  as  charged  in  the 
lDdlctm«it 

The  dlstlnctiim  betwem  larceny  and  em* 
beEzIem^t  has  been  very  dearly  defined,  Ui 
the  cases  of  Htrfbrook  v.  Sta^  supra,  and 
"WaU  V.  State,  2  Ala.  Appi,  157,  66  Sooth.  67. 
In  Holbrook's  Case,  it  was  said: 

"But  if  the  goods  or  money  have  come  to  the 
posfleaaion  of  the  servant  from  a  third  penon, 
and  have  never  been  in  the  hands  of  the  master, 
they  will  not  be  conaidered  to  have  been  in  the 
constractive  possession  of  the  master,  far  the 
purposes  of  larceny.  •  •  •  The  rule  has  nev- 
er been  doubted." 

In  the  Instant  case,  there  was  testimony 
showing  that  the  money  was  collected  by  the 
defendant  as  the  agent  of  Pearson,  from  the 
mortgagor,  one  Ballard,  a  third  person,  and 
that  the  money  had  never  come  into  the  pos- 
session of  the  mortgagee  Pearson;  therefore 
the  conversion  to  his  own  use  by  the  defend- 
ant of  this  money  would  constitute  the  of- 
fense of  embeKzlement  and  not  larceny.  The 
jury  so  found,  and  the  verdict  based  upon 
this  evidence  was  auth(»ized  and  should  not 
be  disturbed. 

[4]  It  .Is  next  Insisted  that  the  affirmative 
charge  requested  In  writing  by  the  defendant 
should  have  been  given  on  the  grounds  that 
the  venue  wns  not  proven;  It  being  Insisted 
that.  If  any  crime  was  committed  by  the  de- 
fendant In  this  case,  it  was  committed  In 
Pickens  county  and  not  Tuscaloosa  ctHinty. 
The  undisputed  testimony  shows  that  the 
mortgage  was  delivered  to  defendant  in  Tus- 
caloosa county  on  a  certain  day,  that  he 
went  to  Pickens  county  and  collected  the 
$50  and  returned  to  Tuscaloosa  county  on 


th^t  same  day,  and  the  defendant  testifled, 
"I  spent  the  $30  and  used  It  myself,  as  it  was 
mine."  It  was  therefore  a  question  for  the 
jury  to  determine  as  to  when  he  converted 
the  money  to  his  own  use,  and  It  appears 
that  there  was  sufficient  evidence  to  afford 
an  Inference  that  the  conversion  of  this 
money  to  bis  own  use  occurred  in  Tuscaloosa 
county,  and  therefore  the  jury  were  author- 
ised In  So  finding. 

[I]  However,  from  the  facts  as  shown  by 
the  record  in  this  case,  rule  S5  of  the  Cir- 
cuit Court  Rules  is  amduslve  of  this  ques- 
tloD,  and  necessitates  an  adverse  botdlng  to 
the  contentiw  of  the  defendant,  as  it  does 
not  appear  from  the  record  that  the  point 
upon  whicb  the  cbai^  was  asked  was 
brought  to  the  attention  of  the  trial  court 
as  required  by  said  role,  whidi  is  as  follows: 

"Whenever  the  general  charge  is  requested, 
predicated  upon  failure  of  prooi^as  to  time,  ven- 
ue or  any  other  point  not  involving  substantive 
right  of  recovery  or  ot  defense,  or  because  of 
some  immaterial  omission  in  the  evidence  of  die 
plaintifl  or  def^tedant,  the  trial  conrt  will  not 
be  put  in  error  for  refuBiuR  said  diarge,  unless 
it  appears  upon  appeal,  that  the  point  upon 
which  it  WM  uked  was  bron^t  to  the  atten- 
tion  of  the  trial  court  before  the  luvument  of 
the  east  was  conduded,"  etc. 

It  Is  not  alBrmativdy  sbown  by  the  recMid 
that  the  failore  of  the  prosecutton  to  prove 
tbe  venue  was  brought  to  the  attention  at 
the  trial  court,  and  in  the  absence  of  sudi 
showing  the  trial  ooort  will  not  be  pot  in 
esTor  for  refusing  the  affirmative  ctiarge. 
Hendrix  V.  State,  11  Ala.  App.  207,  66  South. 
682;  Jones  v.  State,  IS  Ala.  App.  1(^  25,  68 
South.  600;  McPherson  v.  State  (Sup.)  73 
South.  387. 

The  refusal  ot  other  written  charges  was 
without  error. 

The  judgment  o£  conviction  is  affirmed. 

Affirmed. 


COHEN  T.  STATE.    (6  Div.  407.) 
(Court  of  Appeals  of  Alabama.  Jnne  20. 1918.) 

1.  RBOKiTiiva  STOUH  Goods  ^3>8(3)— Bub- 
din  OF  PBOOF. 

To  establish  the  corpus  delicti  in  prosecu- 
tion under  Code  1907,  j  7329,  the  state  must 
prove  not  only  that  there  was  a  theft  of  the 
goods,  but  that  def«idaut  bought,  received,  ot 
concealed  the  same  knowing  that  they  had  been 
stolen  and  that  he  had  no  intent  to  restore  them 
to  the  owner. 

2.  Cbiminal  Law  «=::9561(1)  —  DsoBXB  OT 
Proof— Reasonablb  Doubt. 

Before  a  defeadant  can  legally  be  convicted 
the  state  must  prove  every  material  iogredieat 
of  tbe  offense  bey(md  a  reasonable  doubt. 

3.  Receivinq  Stoi-kn  Goods  «s»9(1)— Evi- 
dence—S  officienct. 

In  prosecution  under  Code  1907,  8  7329,  for 
receiving  or  concealing  certain  brass  knowing  it 
to  have  been  stolen,  A«Id,  defendant  was  en- 
titled to  affirmative  charge. 

Brown,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  JeffersMi  Coun- 
ty ;  John  H.  Miller,  Judpe. 
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Lewis  Cohen,  alias,  etc.,  was  conTlcted  of 
bnylng,  recelTing,  or  conceftllns  certain  brass 
knowing  It  to  liSTe  been  stolen  and  not  hav- 
ing the  intent  to  restore  it  to  tiie  owner,  and 
appeals.  Reversed  and  remanded. 

Weatherly,  Deedmeyer  &  Birch  and  Sam- 
uel B.  Stern,  all  of  Birmingham,  for  apQeh 
lant.  F.  Loyd  Tate,  Atty.  Gen.,  Emmett  S. 
Thlgpen,  Asst  Atty.  Oen..  and  Joa.  R.  Tate, 
of  Birmingham,  for  tiw  States 

8AMF0RD,  J.  Ihe  lndlctm«it  Is  la  the 
Code  form,  and  Is  not  subject  to  the  donur- 
rer.  There  are  many  exceptions  to  the  Tarl- 
ous  rnUngs  of  the  court  upon  questions  of 
evidence,  but,  as  we  view  this  case,  tt  will 
not  be  necessary  to  pass  upon  them  sepa- 
rately. 

[1, 2]  In  order  to  prove  the  corpus  delicti 
In  a  case  nndw  this  statute  <Code  1907,  i 
7329).  there  must  be  evidence  not  (mly  of  a 
theft  of  the  goods,  but  a  buying,  Te<»lvln& 
or  concealing  of  sndi  sbden  goods,  with  a 
knowledge  that  they  have  been  stolen,  and 
not  having  the  Intent  to  restore  them  to  the 
owner.  It  Is  a  mle  so  well  settled  as  not 
to  require  dtatink  of  anthorlt;  that  b^ore 
a  defendant  can  legally  be  omvlcted  of 
crime  the  state  must  prove  every  material 
Ingredient  of  the  offense  b^ond  a  reason- 
able doubt,  and  bn^re  a  Jury  would  be  war- 
ranted In  returning  a  verdict  of  guilty,  thoe 
must  be  snch  prtx^  as  to  ctmvlnoe  them  be- 
yond a  reasMiable  doubt  as  to  every  material 
Ingredient  of  the  frftoise  diarged. 

[i]  The  defendant  was  a  member  of  a 
partnership  In  Birmingham,  engaged  In  the 
business  of  buying  and  selling  Junk  (Including 
brass).  The  Southern  Railway  had  some 
brass,  called  Journal  brasses,  stolen  from  Its 
warerooio  In  Birmingham  in  November,  1919. 
Shortly  after  the)  theft  these  brasses,  or 
brasses  of  a  similar  kind,  were  found  In 
barrels  with  other  Junk  In  the  stor^ouse  of 
the  firm  of  which  the  defendant  was  a  mem- 
ber. These  barrels  were  found  In  the  mid- 
dle of  the  storehouse,  about  80  teet  from  the 
street  with  a  bag  fastened  over  each  barrel, 
as  If  they  had  Just  been  shipped  In  or  were 
being  shipped  out  There  was  no  evidence 
that  the  defendant  had  ever  seen  In  the  bar- 
rels or  ever  had  seen  the  barrels,  or  that 
the  brasses  had  been  bought  as  such  by  the 
firm.  It  was  In  evidence  without  dispute 
that  the  defendant  attended  to  the  office 
work  of  the  firm  and  managed  the  financing 
of  the  business,  which  was  a  large  business, 
covering  purchases  from  several  states; 
that  the  other  partner  did  the  buying,  and  a 
clerk  received,  classed,  and  checked  all  goods 
purchased,  and  that  the  clerk  received  the 
barrels  in  which  these  brasses  were  found ; 
that  they  were  shipped  to  the  firm  from  At- 
lanta, Go...  and  Tallahassee,  Fla. '  Hie  Mils 
of  lading  and  Invoices  were  introduced  de- 
scribing shipments  which  Included  barrels 
of  brass,  and  It  was  testified  to,  and  not 
denied,  that  the  defendant  never  In  fiact  aaw; 


the  barrels  In  whldi  the  tarasses  were^  and 
never  knew  that  In  the  bamls  there  were 
brasses  of  the  descriptton  of  the  brassea  set 
out  in  the  indictment  The  d^ieaidant  proved 
a  good  duuracto',  whldi  was  not  denied. 

The  humane  provlrion  of  the  law  la  that 
every  man  Is  presumed  to  be  innocent  until 
his  guilt  Is  estabHshed  by  proof,  and  while 
the  possessiMi  of  stiAai  pr(^»erty,  having 
certain  m&tiu  indicating  ownersh^  or  being 
of  such  a  character  and  description  as  would 
Indicate  an  unlawful  possession,  might  be 
sufficient  to  warrant  a  Jury  In  finding  that 
he  obtained  it  wltii  a  guilty  knowledge,  until 
it  has  been  shown  by  cmnpetent  evidence  that 
he  knew  these  things,  he  cannot  be  convicted 
of  knowingly  receiving  or  buying.  Facts 
from  whldi  notice  would  be  jireeumed  are 
not  Buffidoit  E^wledge  brought  home  to 
the  defendant  Is  required  b^re  a  convic- 
tion can  be  had.  Tiie  guilty  knowledge  Is 
the  material  ingredioit  of  the  ofloiaew  Gas- 
senhdmer  t.  State,  62  Ala.  313-819.  Itere 
is  no  evldoice  offered  by  the  state  tending 
to  prove  the  sdoiter,  other  than  tibe  fact  that 
the  def^dant  was  a  partner  in  the  budneas, 
having  diarge  of  the  office,  and  that  the  st<d- 
en  property,  inclosed  in  barrels^  wtth  other 
Jonk  of  a  similar  character,  was  foond  In 
the  stor^ouae  ct  the  Arm.  whldi  was  en- 
gaged in  buying  similar  JniUc  In  lai^er  quan- 
tities from  all  ovw  three  or  four  states. 
"Rumors  and  susi^dous  may  he  bora  ot  such 
facts  and  depend  on  sudi  Inferoicec^  but 
not  the  verdict  of  a  Jury,  whldi  is  to  stamp 
dishonor  and  guilt  on  the  dttaen."  Gaasen- 
beimei^s  Oase,  supra.  What  we  have  tried 
to  make  plain  Is  aptly  expressed  In  the  text 
In  17  R.  a  L  p.  73,  S  77.  "Tb  warrant  an 
inference  of  guilt.  It  must  further  appear 
that  the  poasseBl<m  ms  personal,  and  that 
It  Involved  a  distinct  and  coosdoua  asaer* 
tlon  of  poDBsaslon  by  the  aocoaed.**  The 
same  principle  is  held  In  People  v.  Hurley, 
60  Gal.  74,  44  Am.  Hep.  65;  State  v.  Drew, 
179  Mo.  316,  78  S.  W.  694,  101  Am.  St.  Rep. 
474.  Assuming  that  the  articles  found  were 
stolrai  and  were  the  articles  set  out  in  the 
Indictment,  the  finding  of  thm  on  the  prem- 
ises of  the  firm  of  which  defendant  was  a 
member,  in  a  place  to  which  many  others  had 
free  access,  without  proof  of  the  actual  con- 
scious possession  of  the  defendant,  dlscloees 
only  a  prima  fade  constructive  possession, 
and  is  not  sudi  a  possession  as  will  Justify 
an  Inference  of  guilt  by  reaam  thereto  IT 
B.  C.  L.  p.  73,  i  77. 

In  addition  to  the  other  evidence  herein- 
before alluded  to.  the  defendant  proved  a 
good  character,  ^whlch  In  a  case  ot  this  na- 
ture Is  of  vital  Importance,  an  evidentiary 
fact  which  the  law  recognizes  and  stands  as 
a  mcmument  for  his  protection  against  sus- 
picion which  mlf^t  otherwise  he  ovttwhelm- 
Ing. 

Zn  passing  upon  a  request  by  the  defendant 
tor  the  giving  of  the  affirmative  charge,  the 
court  must  consider  the  eatSx^  evidence,  botli 
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for  tbe  state  and  for  tbe  defendant,  and  If 
tbe  evidence  Is  without  conflict,  It  becomes 
a  gue8tl(»i  for  tbe  court  The  defendant 
In  this  case  was  entltletf  to  the  general  af- 
firmative charge,  and  the  trial  court  erred 
In  refusing  to  give  It  as  requested.  It  Is  but 
fair  to  say  that  In  the  foregoing  ccmcluslon 
the  Attorney  General  concurs.  This  beln^ 
conclusive  of  tlie  case,  it  Is  not  necessary 
to  pass  upon  ttie  other  questions  presented 
by  the  record. 

For  the  error  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 

BROWN,  P.  J.  (dissentinf^.  The  defend- 
ant is  charged  by  the  indictment  with  the 
offense  of  buying,  receiving,  concealing,  or 
aiding  in  concealing  driving  box  Journal 
brass,  the  personal  property  of  the  Southern 
Railway  Company,  knowing  that  it  had  been 
stolen,  and  not  having  the  intent  to  restore 
it  to  the  owner,  the  offense  dmounoed  by  sec- 
tion 7329  of  the  Code  of  1007. 

The  evidence  offered  by  tbe  state  shows 
that  the  storehouse  of  the  Southern  Railway 
Company  at  Avondale,  where  such  brasses 
were  kept  by  the  t&llway  company  for  use 
on  its  locomotives,  was  broken  into  on  the 
night  of  the  21st  or  22d  of  November,  1916. 
The  testimony  of  the  witness  Aiken,  the  mas- 
ter mechanic  of  the  railway  company  in  charge 
of  the  Avondale  yards,  was  offered  by  the 
state  for  the  purpose  of  showing  that  brass- 
es In  the  storehouse  bad  been  taken  therefrom 
on  tbe  night  of  the  alleged  burglary,  and 
Uie  defendant  imiata  that  It  desrly  appean 
that  the  testimony  of  tbla  witness  with  re- 
ject to  such  larceny  was  predicated  on  hear- 
say, and  for  that  reason  should  have  been 
excluded.  While  tbe  croes-eia  minatton  of 
■this  -wltDeM  devekved  the  &ct  that  be  was 
not  able  to  atate  from  pen<mal  knowledge 
tbe  exact  4uaiitity  of  brass  that  was  missing 
from  the  storeroom  after  he  discovered  that 
it  had  been  burglarised,  his  testimony  as  a 
whole  shows  that  he  had  such  general  knowl- 
edge of  the  quantity  of  brass  kept  In  tbe 
storeroom  and  tbe  manner  of  Its  keeping 
and  use  that  be  could  state  fimn  personal 
knowledge  that  a  quantity  ci  the  brass  In 
the  storeroom  on  the  night  of  the  burglary 
bad  been  taken  therefrom,  so  the  several 
objections  to  hts  testimony  and  motions  to 
exclude  it  on  the  grounds  stated  were  not 
well  taken  and  were  properly  overruled. 
Smith  v.  State,  133  Ala.  14S,  31  South.  806, 
01  Am,  St.  Rep.  21. 

There  is  no  division  of  opinion  that  the 
evidence  of  this  witness  In  connectlcm  with 
the  otbet  evidence  In  the  case  was  sufficient 
to  afford  an  Inference  to  be  drawn  by  the 
Jury  that  the  brasses  found  in  the  barrels 
at  defendant's  Junkyard  were  stolen  from 
the  storeroom  of  the  Southern  Railway  Com- 
pany at  Avondale.  In  Smith  v.  State,  su- 
pra, a  prosecution  for  larceny.  It  was  said: 


"On  the  other  hand,  U  the  evidecce  affords 

an  inference  of  the  larceny  of  tbe  goods,  then 
the  guestioD  of  its  Buffidency  is  one  for'  the 
jury,  and  it  becomes  their  provliice'to  determine 
whether  the  corpus  delicti  has  been  proven.  In 
such  case  evidence  o£  pfwsession  by  ue  prisonw 
o£  goods  of  the  same  kind  as  tiiose  charged  to 
have  been  stolen  is  competent,  and  the  Jury 
must  determine  upon  tbe  entire  evidence  not 
only  the  question  of  the  doing  of  the  act.  bat 
whether  ocHnmttted  by  the  defendant.  Indeed, 
tbe  corpus  delicti  most  often  be  proven  by  dr- 
cnmatances.  In  the  case  at  hand,  the  owners  of 
the  goodi  charged  to  have  been  stolen  were 
wholesale  merchants.  Oamer,  one  of  the  part- 
ners, swears  that  meat  and  lard  had  been  stolen 
from  tbe  storehouse.  It  is  tme  he  conld  not 
state  de^tely  when  these  articles  of  mer- 
chandise were  taken,  and  neither  oould  he  iden- 
tify the  meat  and  lard  found  in  the  possession 
of  the  defendant  as  his  firm's  property,  nor 
conld  he  say  that  particular  lard  and  meat  had 
been  ttolen  from  hit  stordiouse.  Bat  he  was 
positive  that  meat  and  lai-d  bad  been  stolen  pri- 
or to  tbe  Institution  of  the  prosecution  agauist 
this  d^endant.  On  this  evidenos  we  are  trf  the 
opinion  that  there  was  some  proof  tttiding  to 
establish  the  cMpus  delicti,  the  weight  and  snffi- 
dencT  of  whidi  waa  pnverly  left  to  the  Jury." 

Tbe  question  on  wbidi  tbere  Is  a  divlslai 
of  opinion  Is  not  as  to  what  the  record  shows, 
but  as  to  wbetber  tbe  facts  dereh^ed  on  the 
trial  were  suffldeot  to  afford  on  iufnence 
that  the  defendant  bought  or  received  the 
goods  or  concealed  or  aided  in  coneealing 
them  with  tbe  knowledge  that  they  were  stol- 
en, me  crldeDce  r^tlve  to  tUs  questlom 
shows  that  ttie  ^racter  of  tbe  iHnsses  al- 
l«Bed  to  have  beoi  stotar  aud  which  the 
evldcaioe  taids  to  sbow  were  stolen  were  net 
on  the  market  for  sale  as  Junk.  In  fact, 
some  oC  thun  were  new,,  oaused  brasses  that 
bad  been  recently  placed  In  tbe  storenxMn  for 
use  the  mUway  company  In  its  locomo- 
tives. All  the  brasses  stcden  were  marked 
with  the  special  mark  of  the  railway  com- 
pany, consisting  (hC  the  lettet  B  wltb  an  ar> 
row  throng  It,  and  wwe  of  a  type,  as  some 
of  tbe  evidence  tended  to  show,  used  only 
by  the  Southern  Railway  Oompany.  kiu>wn 
as  the  "Merry  Widow"  brasses.  Between 
400  and  600  pounds  of  this  brass  was  found 
in  the  defuidant's  Junkyard,  and  it  had  been 
cut  and  broken  up  into  slugs  or  chucks,  for 
tbe  purpose  of  destroying  its  identity  and 
the  marks  thereon.  The  brass,  when  found, 
was  in  the  bottom  of  barrels  and  kegs  under 
a  lot  of  other  junk,  and  the  barrels  and  kegs 
had  been  sealed  by  placing  over  the  open 
ends  sacks  fastened  down  with  hot^  drivm 
over  them,  as  if  prepared  for  shipment 
These  barrels  and  kegs,  as  the  evidence 
tends  to  show,  were  not  marked  or  tag^^ 
when  they  were  discovered  by  the  officers  of 
the  law  in  a  search  for  the  stolen  brass, 
and  wh«i  tbe  barr^  were  cut  opra  and  the 
contents  thereof  emptied  out,  the  agent  of 
the  railway  company  Identified  the  brass 
found  In  the  bottom  of  these  barrels  as  brass 
stolen  from  the  storeroom  of  tbe  Southern 
Railway  Company  at  Avondale,  and  tbe  of- 
ficers took  possession  of  and  removed  from 
tbe  defendant's  Junkyard  between  400  and 
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SOO  pounds  of  this  brass,  some  of  which  was 
offered  In  evidence  .before  the  Jury  on  the 
trial  of  the  case. 

The  barrels  were  opened  and  the  conteBts 
emptied  out  b7  the  officers  of  the  law,  and 
the  brass  Identified  by  the  agents  of  the 
railway  compeny  In  the  presence  of  the  de- 
fendant and  his  star  witness,  Ltpsltz,  and  the 
defendant  was  silent,  making  no  statement 
as  to  how  this  brass  came  Into  hla  posses- 
sion or  upon  bis  junkyard.  On  the  trial  the 
explanation  oCFered  by  the  defendant  as  to 
the  manner  in  whitdi  tills  brass  came  into 
his  possession  was  that  it  was  a  part  of  two 
shipments  of  brass  consisting  of  these  sev- 
eral barrels  and  kega  recently  received  friMn 
Atlanta,  Ga.,  and  Tallahassee,  Fla.,  and 
bought  by  defendant's  partner  in  business, 
who  was  his  brother,  by  wire,  sight  unseen, 
and  shipped  to  the  firm  of  whii^  defendant 
wu  a  member  by  frei^t  and  received  and 
ranoTed  tttm  tbe  freight  depot  ifr  the  wit- 
ness. ZipBita,  an  employe  of  the  partnership, 
and  that  tlie  only  connection  tbe  defendant 
bad  viQi  tbe  ah^moit  and  purdtase  was  the 
payment  of  the  draft  aoeompanylng  the  Mils 
of  lading  on  wblA  it  was  OAmeA.  As  eor- 
roboratlng  this  evidence,  defendant  offered 
two  or  more  bills  of  lading  and  freight  UUs 
dated  prior  to  and  about  ttie  time  <rf  tbe 
larceny  from  the  storeroom  of  tbe  railway 
company. 

Tbe  fact  of  baying  and  reoelring  nboAan 
goods  with  the  knowle^  that  th^  bad  been 
stolen  or  ctmcealing  than  or  aiding  In  ttieir 
concealment  with  the  knowledge  that  tb^ 
have  been  stolen,  In  cases  of  this  character. 
Is  seldom;  if  ever,  susceptible  of  direct  posi- 
tive proof,  and  gmerally  must  be  {woven  by 
circumstantial  evidence. 

It  seems  to  be  well  settled  that  tiie  same 
rulea  of  evidence  aiqplicable  to  cases  of  lar- 
ceny and  like  offenses  relative  to  the  posses- 
sion by  the  accused  of  goods  recently  stolen 
are  applicable  to  prosecutions  for  the  offense 
here  charged.  State  v.  Guild,  149  Mo.  370, 
fiO  S.  W.  99,  78  Am.  St  Rep.  895;  Wlgraore's 
Bv.  8  153. 

In  the  case  of  Smith  v.  State,  supra,  from 
which  we  have  quoted,  and  In  which  the 
goods  found  In  the  possession  of  the  accused 
were  not  identified  as  the  stolen  goods,  but 
were  merely  shown  to  be  of  the  same  char- 
acter, and  where  It  was  shown  that  when  the 
goods  were  discovered  In  the  defendant's 
possession  defendant  claimed  that  he  had 
purchased  them  In  due  course  of  business 
from  a  man  by  the  name  of  Pruett,  and  so 
testified  on  the  trial,  the  court  held  that  the 
fact  of  the  defendant's  possession  of  such 
goods  was  admissible  as  evidence  tending  to 
connect  him  with  the  offense,  and  on  the 
evidence  the  case  was  one  for  the  jury.  It 
was  there  said : 

"Furthermore,  we  hold  that  It  was  sufficient 
to  authorize  the  ndmiesion  by  the  court  of  evi- 
dence of  the  posflessiun  by  defendant  of  meats 
and  lard  of  the  same  kind  as  that  which  Garner 


Sold  was  stolen,  and  that  the  evidence  of  the 
identity  was  euffident  to  be  snbmittCMi  to  the 
jury,  when  taken  in  connection  with  all  tiie 
other  evidence  in  Hie  case.  It  follows  from 
what  we  have  said  that  the  defendant  was  not 
entitled  to  be  given  tbe  genwal  affirmative 
charge  requested  by  bim." 

While  the  explanation  of  the  possession  of 
stolen  goods  by  one  accused  of  stealing  them 
or  of  receiving  them  after  they  were  stolen 
with  the  knowledge  that  they  were  btolen, 
consistent  with  innocence,  no  doubt  weakens 
the  probative  force  of  the  fact  of  such  pos- 
session, yet  it  does  not  entirely  destroy  it. 
so  as  to  Justify  an  affirmative  Instmctlon 
to  acquit,  but  leaves  the  case  with  the  Jury. 
Wlgraore's  Ev.  |i  2491,  2513 ;  People  t.  Lo- 
chetti,  119  Gal.  501,  61  Pac.  707;  State  r. 
Lax  et  al.,  71  N.  J.  Law,  880,  00  AtL  18.  So 
where  tbe  explanation  Is  aCTeCted  wltli  In- 
flrmltles,  as  here,  it  becomes  a  question  for 
the  Jury  whether  the  explanation  Is  well 
founded  in  fact  and  good  faith  or  Is  fabri- 
cated. Smith  v.  Sta!te,  supra;  Hester  t.  Stat^ 
103  Ala.  83,  IS  South.  857;  ColUns  t.  States 
S3  Ala.  434,  73  Am.  Dec.  426;  People  t.  Lu- 
cbettl,  supra;  State  t.  Lax  et  a]..  sin>ra. 

^nie  fact  that  tbe  brasses  found  In  the  de- 
foodant's  possession  were  new,  nnnsed  brass- 
es, and  that  this  (diaracter  of  stuff  was  not 
on  the  market  for  sale,  tiiat  when  found  they 
were  cut  up  so  as  to  deface  and  destroy 
their  Mentity.  that  they  were  placed  In  tbe 
bottom  of  the  barrels  under  other  Junk,  the 
fact  that  tbe  barrels  were  unmarked,  the 
fact  that  the  barrels  were  op«ied  In  the 
presence  of  tbe  defendant  and  tbe  brass  was 
identified  by  tbe  owner  as  the  stolrai  prop- 
erty, and  that  the  defendant  was  present 
and  remained  silent  as  to  bow  this  brass 
came  into  bis  possession  or  on  bis  Jnnhyard, 
when  it  Is  mnnlftat  from  the  evldenoe  that, 
if  he  ever  had  the  Mils  of  lading  and  frdgtat 
receipts  showing  the  shipment  of  these  bar- 
rels from  Atlanta,  Ga.,  and  Tallabassee.  Fla. 
to  defendant's  firm,  such  receipts  and  Mils 
of  lading  were  then  in  his  possession,  and 
the  fact  that  he  claims  that  the  parchase 
was  made  sight  unseen,  and  that  be  had  nev- 
er seen  or  Inspected  any  of  the  Junk  so  pur- 
chased, were  all  infirmities  In  the  explana- 
tion tending  to  show  fabrication.  Wlgmore's 
Bv.  1 1781;  Hester  v.  State,  supra,  and  other 
anthorlties  supra. 

"Whether  there  Iw  any  evidence  or  not  is 
a  question  for  the  judge;   whether  there  is 

fufEcient  evidence  is  a  Question  tor  the  jury, 
[oward  V.  State,  108  Ala.  671,  18  South.  813; 
1  Green!.  Ev.  §  49. 

While  It  Is  lncuml>ent  upon  the  state  to 
satisfy  the  Jury  beyond  a  reasonable  doabt 
of  the  existence  of  every  element  of  the  of- 
fense charged  In  the  Indictment  before  de- 
fendant can  be  convicted,  the  case  here  pre- 
spnted  was  clearly  one  for  the  Jury,  and  the 
affirmative  charge  requested  by  the  defend- 
ant was  properly  refused. 

Charges  2,  5,  9,  11,  and  16  are  aigai)iea.ta- 
tlve  and  w&k  well  refused. 
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Charges  8,  7, 12,  and  17  pretermit  the  con- 
sideration* that  the  defendant  bonght  or  aid- 
ed in  recdving  or  concealii^  the  property 
with  the  knowledge  that  it  was  stoleu*  and 
was  prt^rly  refused. 

Charges  6  and  14  were  covered  the 
diargea  ^ven  at  tlie  Instance  of  the  defend- 
ant and  wore  properly  refused. 

Cbargea  T  and*  16  were  InTaslTe  of  the 
province  of  the  Jury  and  were  properly  re- 
fused. 

It  Is  not  an  elranent  of  the  burden  of  proof 
resting  upon  the  state  to  show  tbat  the  de- 
fendant had  knowledge  as  to  the  ownership 
of  the  property  alleged  to  have  been  stolen, 
and  charge  10  was  properly  refused.  If  the 
defendant  bonght  or  received  or  aided  in  re- 
c^Ting  or  concealing  the  property  with  the 
knowledge  tliat  it  was  stolen,  he  was  guilty 
ot  the  offense  charged  in  the  indictment,  and 
charges  13  and  16  Ignored  some  of  these 
elements  and  were  properly  refuged. 

Gbarge  IS  la  patently  bad  and  was  well 
refused. 

The  oral  dm^e  of  ttt  court  when  con- 
sidered as  a  whole  embodies  a  clear  state- 
ment of  the  lav  applicable  to  the  evidence, 
and  the  exceptions  fiiereto  cannot  be  sus- 
tained. 

Under  the  evidence  bk  the  case,  tlie  re- 
marks of  tlie  soliiitor  to  wld<A  ezcesttlaas 
were  reserved*  did  not  transcend  the  scope 
of  legitimate  argument. 

The  record  Is  ftree  of  reversible  error,  and 
the  Judgment  riwuld  be  affirmed. 


ITLUfAN  BBOS.  v.  STATU    (T  Div.  4»6.) 

(Court  of  Appeals  of  Alabama.   May  7.  191& 
Rehearing  Denied  May  28,  101&) 

1.  Counties  *=>7— Boundakks— Conbtrdc- 
TTON  OF  Statutes. 

The  point  whore  Willa  creek  6nally  enters 
into  Coosa  river  is  the  month  of  that  stream 
referred  to  in  the  act  of  1832  boundine  Benton, 
now  Calhoun,  county  and  the  act  of  1836  (Acts 
1835-36,  p.  170),  dividinfi  St  Clair  county  and 
creating  Cherokee  coun^. 

2.  EviDEScz  ^s}S72(ll)  —  BouKDAans— An- 

CIKIVT  BfAPS. 

A  map  made  parsoant  to  a  lefculative  act 
for  the  parpoe  of  locating  the  center  of  a  coun- 
ty aa  ft  countv  site  made  before  the  passfige  ot 
the  act  of  1858  (Acts  1867-58,  p.  318).  chang- 
ing the  name  of  the  county,  was  admisBibla  as 
an  ancient  map  of  what  it  tended  to  ihow  in  a 
gait  involting  county  boundaries. 

3.  Counties  *3a8— Boundabibs  —  ESxtbinsic 

Where  a  property  owner  contended  that  his 
property  waa  not  situated  in  the  county  in 
which  it  was  taxed  and  the  exact  location  M  the 
boundary  line  between  the  two  counties  was 
accertaio  in  view  of  legislative  acts  and  other 
matters  of  which  the  court  took  judicial  knowl- 
edge, extrinsic  evidence  was  admissible  in  deter^ 
mining  the  boundary. 

4.  CotTNTIES  «=3>7— BotJNOABIBS. 

Where  a  property  owner  redsted  a  sale  of 
his  land  for  taxes  on  the  ground  that  it  was 
situated  In  another  county,  and  the  evidence 


diowed  that  the  boandaTy  line  of  the  taxing 
county  had  been  recognized  to  Indnde  the  land 
taxed  for  almost  76  years  by  federal,  state  and 
connty  officials  aa  well  as  by  the  realdenta,  audi 
construction  will  be  adhered  to. 

Appeal  from  Circuit  Court,  Cherokee 
County;  W.  W.  HarahKm,  Jndge. 

Proceedings  by  the  State  i^ainst  Ullman 
Bros,  to  sell  land  for  taxes.  A  decree  of  sale 
was  entered  In  the  probate  court,  and  on  ap- 
peal a  like  decree  was  rendered,  from  which 
defendants  appeal.  Affirmed. 

Knox,  Acker,  Dixon  A  Sterne,  of  Annlston, 
for  appeUanta.  F.  Loyd  Tate,  Atty.  Oen., 
Hugh  White,  of  Oadsden,  and  Hugh  Beed,  of 
Center,  for  the  State. 

BROWN,  P.  J.  Lands  belonging  to  appel- 
lants located  in  section  20,  township  12,  range 
8  east  of  the  basis  meridian  In  Alabama,  were 
assessed  for  taxes  by  the  tax  collector  of 
Cher(Aee  county  for  the  year  1914,  and,  on 
default  being  made  in  the  payment  of  the  tax- 
es so  assessed,  the  lands  were  condemned 
and  ordered  sold  by  appropriate  proceedings. 
In  the  probate  court  of  that  county,  and  on 
appeal  from  that  decree  to  the  circuit  court 
of  Cherokee  county,  on  trial  by  the  court 
without  the  intervention  of  a  Jury,  a  like  de- 
cree was  rendered,  and  from  that  deoee 
this  appeal  Is  prosecuted. 

Appellants'  contention  In  the  court  below 
and  here  is  tbat  these  lands  are  situated  In 
tbe  conntr  of  Calhoun,  and  were  not  liable 
to  aasessmMit  for  taxes  in  the  county  ot  Cher- 
okee^ This  presoits  a  question  of  fact  which 
the  appdlants  craitend  must  be  determined 
from  evidentiary  foots  within  the  judicial* 
knowledge  of  the  court,  and  without  the  aid 
of  extrinsic  evidence,  and  tlut  therefore  the 
trial  court  committed  error  in  allowing  appel- 
lee to  offer  proof  showIng»that  the  boundary 
line  dividing  the  counties  of  Cherokee  and 
Calhoun  bad  been  recognized  for  nigh  onto 
three-quarters  of  a  century  as  being  located 
south  of  the  land  in  question,  by  the  officials 
of  the  government,  federal,  state,  and  county, 
as  well  as  the  people  residing  along  said 
boundary  line,  and  that  tjie  territory  in  dis- 
pute had  been  recognized  and  treated  as  a 
part  of  the  county  of  Cherokee,  and  that  the 
county  of  Calhoun  had  made  no  effort  to 
exercise  authority  in  this  territory  until  the 
year  1914.  Appellant's  contention  Is  based 
upon  the  provisions  of  the  acts  of  the  Leg- 
islature creating  the  two  counties  and  the 
government  survey  of  fractional  township  12, 
ranges  6  and  7  east  of  the  basis  meridian, 
showing-  the  location  of  the  mouth  of  Wills 
creek  where  it  emptiest  Into  the  Coosa  river. 
The  first  of  these  acts  was  passed  In  the  year 
1832,  and  provides: 

"That  all  that  tract  of  country,  bounded  as 
follows,  to  wit:  Beginning  at  a  point  on  the 
east  bank  of  the  Coosa  river  opposite  the  month 
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of  Wills  cr«^  tbenoft  da«  eait  to  the  line  di- 
vidinc  the  state  ot  Alabama  from  Oe<Hrsia ; 
thence  aloDg  mid  line  to  the  line  between  town- 
ship* 16  and  17;  thence  due  west  alone  aaid 
line  to  the  eaat  bank  ot  the  Coosa  rlrer: 
thence  up  said  river  to  the  beginning ;  shall 
conatitafce  tme  separate  and  distinct  county,  to 
be  called  and  known  hj  the  name  of  Benton" 
(now  Calhoun,  the  name  being  changed  to  Cal- 
houn b;  act  approved  January  29,  1808  [Acta 
1867-68,  p.  3181). 

And  the  othw,  passed  In  1836,  entitled  "An 
act  to  divide  the  coiui^  of  St.  Clvir,"  snd 

providing: 

"That  all  that  tract  oi  country,  bounded  as 
followB,  vis.  beginning  at  a  point  on  the  east 
aide  of  the  Coosa  river  opposite  to  the  mouth 
ot  Wills  creek,  thence  due  east  with  the  north 
line  of  Benton  county,  to  the  line  dividing  the 
state  of  Alabama  from  the  state  of  Georgia; 
thence  along  said  Una  In  m  northwastem  direo 
tkm  to  a  ridge  dividing  the  wattts  of  BigWills 
creek  from  the  waters  of  Little  rlvor  and  xellow 
«reeb,  in  a  southwestern  direction  to  a  ford  on 
Big  Wills  creek  to  the  beginning,  ^all  consti- 
tate  one  separate  and  diatiact  coun^,  to  I>e 
called  and  known  by  tlM  name  of  Onerokee." 
Aete  183&-86k  p.  170. 

[1]  It  aiH>ear8  from  the  snrvey  above  re- 
ferred to  and  tbe  Add  notes  that  the  waters 
of  Wills  cre^  toudi  the  Coosa  river  near  the 
Boutheiik  line  ot  section  15,  township  12.  range 
6;  and  Alls  point  Is  described  by  the  field 
notes  as  "where  Wills  creek  runs  into  Coosa 
rlrer  and  oat  again."  and  flnallr  enqitlee  Into 
the  nrer  In  the  northeast  quarter  of  section 
22.  township  12,  range  6,  a  Aort  distance 
south  of  the  section  line  t»etween  sections  16 
and  22.  We  have  no  hesitancy  In  declaring 
that  the  point  where  WIII9  creek  finally  en- 
ters Into  Coosa  river  is  the  month  of  that 
stream  referred  to  In  the  acts  above  quoted. 

Appellants*  contention,  then.  Is  that  start- 
ing from  a  point  on  the  Coosa  river  opposite 
the  mouth  of  Wills  creek,  as  above  Indicated, 
the  boundary  line  twtwera  the  counties  of 
Cherokee  and  CaHioun  runs  a  due  east  course 
to  the  Georgia  Hue,  and  passes  Immediately 
north  of  secticn  20,  township  12,  range  9  east. 
If  there  was  nothing  else  in  this  case,  It  may 
be  that  this  contention  could  be  sustained ; 
but  we  flud  that  at  the  time  of  the  passage 
of  the  act  creattog  the  county  of  Bentw, 
which  was  sahseqfaCTtly  changed  to  Oalhoun, 
the  territory  onbraced  In  that  county  im- 
mediately south  oC  the  line  dividing  the  Cher- 
okee and  Ore^  Indians  had  not  been  survey- 
ed, and  tbe  territory  belonging  to  the  Chero- 
kee Indians  had  not  been  ceded  to  the  federal 
government  And  at  tbe  time  of  the  passage 
of  the  act  defining  tbe  boundaries  of  Chero- 
kee county,  the  territory  lying  north  of  the 
Indian  boundary  line.  Including  that  embrao- 
ed  In  Cherokee  county,  had  not  been  survey- 
ed; the  survey  of  this  territory  being  made 
In  the  year  1839.  Therefore  the  <mly  estab- 
lished line  existing  In  this  territory  at  the 
time  of  the  passage  of  those  acts  was  the 
Indian  boundary  line,  between  the  tribes  of 
the  Cher(^ee  and  Creek  Indiana.   We  find 


that  by  act  approved  Deconbar      1834,  the 
Legislature  juvvlded: 

"That  all  that  wctloo  of  the  coon  try  east 
of  the  Coosa  river,  commeiidng  at  the  nwoth 
oT  Wills  creek,  and  running  np  said  river  to 
Children'  ferry,  and  from  thence  following  the 
Georgia  road  from  tbe  said  ferry  to  the  Georgia 
lin^  be,  and  the  same  is  hereby  attached  to  B«o- 
ton  county,  and  the  said  Coosa  river  on  one 
side  and  the  Georgia  road  on  the  other,  a» 
hereby  made  and  astahilAed  as  the  etHmty 
boundariea  of  Um  aaid  oountiea."  Acta  1834- 
35.  p.  5.  I 

And  we  xrnte  from  the  govemmoit  surveys 
and  field  notes  that  the  GeiH^  road  was 
recognised  as  an  estabUshed  landmark  and  re- 
ferred to  in  these  surveys.  By  an  act  entitled 
"An  act  to  attach  a  part  of  Benton  count; 
to  Talladega  connty,  and  for  other  purposes;'' 
approved  December  23,  1886,  it  is  provided: 

"That  the  county  luie  of  Benton  and  Talla- 
dega, shall  oomruance  at  a  point  on  the  Oooca 
river,  where  the  dxteentb  and  Sfteuith  town- 
ships intersect  said  river,  thence  east  to  a  road 
leading  fr<Mn  I>river'8  ferty  to  David  Conner's, 
theuee  with  said  road  to  Bentoa  and  Talladtca 
CDontj  linc^  whidi  Bbal>  constitate  a  part  of 
Tajlaaega  county,  that  the  county  line  .of  Ben-  ! 
ton  and  Cherokee  shall  eommpnee  at  a  point  1 
on  the  Coosa  river,  four  miles  north  oi  the 
month  of  Wills  crssk,  thsBce  east  to  tbe  Gecsgia 
line;  wliich  shall  constitute  and  l>e  a  part  of 
Benton  county."   Acte  183S,  p.  llSu 

By  act  approTed  January  27, 1843,  entitled 
**An  act  to  repeal  In  part  an  act  entitled  an  1 
act  to  attadi  a.  pftrt  oC  Bentim  oountT- 1»  Tm-  j 
ladega  county,  and  for  other  parpoeea,  approv- 
ed Deeember  28,  ISM,"  it  is  provMad: 

"Tliat  so  anidi  of  the  above-recited  act  as  re- 
latea  to  the  county  of  Cherokee,  be  and  the 
same  is  hereby  repealed. 

"And  be  it  further  enacted,  that  all  officers, 
both  civil  and  military,  residing  within  the  lim- 
its of  the  territory  contemplated  by  this  act, 
to  be  reattadied  to  the  county  of  Oierokee,  be 
and  they  are  hereby  authtxized  to  continue  to 
discharge  the  duties  of  their  several  offices  for 
and  daring  the  time  for  which  they  were  sev- 
erally elected,  and  that  all  suite  heretofore  com- 
menced in  the  circuit  and  coon^  courts  of  Ben-  I 
ton  county  against  persons  residing  in  the  said 
territmy,  aliaQ  Iw  transferred  to  the  circuit 
court  of  the  county  of  Cherokee,  in  the  same  | 
manner  that  cases  are  transferred  on  s  chanjET  , 
of  venue,  any  law  to  tbe  contrary  notwithatand-  I 
ing:    Provided,  the  ritizens  residing  in  said  1 
territcHT  shall  not  be  compiled  to  pay  any  tu  j 
to  bnild  a  oonit  house  and  Jail,  in  the  said 
eooaty  ot  ChenAee."   Acts  IMS.  p.  15T. 

And  by  act  «itltled  "An  act  to  altra-  and  i 
amend  the  boundary  line  between  tbe  conn-  | 
ties  of  Benton  and  Cherokee,"  apinroTed  Jan- 
uary 27,  1845,  It  la  provided: 

"That  from  and  after  the  passage  of  tlus 
act,  that  the  foot  of  the  mounteia  which  runs 
balf  a  mile  west  of  Arthur  F.  Alezander'a  bouse, 
in  Cherokee  county,  be,  and  tbe  same  is  hereby 
declared  the  boundary  or  dividing  line  between 
the  counties  of  Benton  and  Qierokee. 

"And  be  it  furtha  enacted,  that  all  that 
reKion  of  country  up  to  the  line  nf(H^N»id.  ib 
whicdi  Reese  P.  Daviau  Bouamin  Wbeeler. 
Floyd  Wheeler,  Arthur  F.  Alexander,  Martin 
Wheeler,  W.  E.  Williams  and  C.  O.  Arringtra. 
at  present  reside,  and  is  hereby  declared  to  be- 
long to,  and  form  a  portion  of  the  territory 
of  Benton  county:  Prorided,  however,  that 
more  than  two  miles  shall  be  taken  from  CSkCPr 
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kee  count;  by  tiie  cbanee  of  tba  line  aforesaid." 
Acts  1844-46,  p.  58. 

And  by  act  approved  Febrnaxr  14, 1854,  en- 
titled "An  act  to  fix  tbe  boundary  line  be- 
tween the  counties  of  Cherokee  and  B^ton," 
It  Is  provided: 

"That  from  and  after  the  passage' of  this  act, 
tbe  boandary  line  between  tne  Bontbeast  corner 
of  Cherokee  cennty  and  the  northeast  of  Ben- 
ton coun^  shall  commence  a  half  a  mile  west 
of  A.  T.  Alexander's  old  plac^  and  thence  ran 
due  west  to  the  Oewgia  line.*'  Acts  1653-64, 
p.  218. 

And  by  act  approved  February  1,  1856, 
entitled  "An  act  to  amend  'an  acf  to  .fix  the 
boandary  line  between  the  counties  of  Chero- 
kee and  Braiton,"  it  is  prorided: 

"That  the  word  'west,'  where  it  last  occurs 
in  the  first  asethm  ci  said  act  uprond  Feb.  14. 
1864,  be  and  the  same  la  hereby  stricken  ont 
and  the  wMd  'east'  inaorted  In  liea  there<rf." 
Acta  IBStMiO,  p.  120. 

And  by  act  at^rored  February  6;  1808, 
entitled  "An  act  to  diange  the  Une  between 
Cherokee  and  De  Kalb  countlefl."  It  1b  pro- 
Tlded: 

"That  from  and  after  the  passajre  of  this  act, 
tbe  county  line' between  the  counties  of  Chero- 
kee .and  De  Kalb  be  and  the  same  is  b«^y  so 
altered  and  changed  as  hereinafter  described. 

*'Ba  it  further  enacted,  that  whereas,  the  road 
known  as  tbe  old  Georgia  road,  leading  from 
R.  6.  Whorton's  to  Rhea's  bridge,  on  Big  WfUs 
creek,  is  now  the  line,  between  said  counties, 
shall,  in  consideration  of  the  petition  of  certain 
citizens  along  said  road,  be  ao  changed,  aa  that 
the  road  known  as  the  Ounter's  landing  road, 
leading  from  said  Whorton'a  to  Big  WiUs  creek, 
near  Jas.  Hampton's,  ahall  hereafter  be  tbe  es- 
tablished line  between  said  counties;  and  that 
the  citizens  bo  transferred  to  Cherokee  county, 
shall  be  entitled  to  all  the  rights,  privil^es  aiaa 
immunities  as  other  citlaeDB  ot  said  county,'* 
Acta  1857-68,  p.  319. 

The  appellee  offered  the  teatlmaiy  of  one 
or  more  wltneaaes  to  the  effect  that  for  up- 
ward of  00  years  the  line  dividing  the  ooun* 
ties  of  Calhoun  and  Cberokee  bad  been  rec- 
ognized as  tondilng  the  southwest  corner 
of  section  19,  township  1^  range  0  east,  and 
numlDg  In  a  dlrectl<m  a  little  south  of  east 
and  tODchlDg  the  soatheait  corner  of  sdctlmt 
25,  township  12,  range  10  east,  making  said 
Uoe  wiwoxlmately  two  diUes  north  of  the 
old  Indian  boundary  line,  and  that,  during 
this  time,  the  territory  north  of  this  line  had 
been  treated  by  the  oflSclals  of  both  counties 
and  by  the  people  owning  property  In  that 
territory  as  being  in  Cherokee  county,  tliat 
many  of  the  officers  of  Cherokee  county  had 
been  selected  from  that  territory,  and  that 
that  county  liad  had  supervl8i<Hi  of  the 
schools  and  roads  in  this  territory,  and  that 
the  TOtera  In  this  territory  voted  in  Chero- 
kee  county,  and  that  jurors  for  Cherokee 
county  had  been  sheeted  from  among  the 
Inbabitants  of  this  territory,  and  that  these 
lands  were  assessed  for  taxes  In  Cherokee 
county.  The  undisputed  eyldeuce  shows 
that  the  officials  of  Calhotm  county  had 
never  exercised  any  authority  over  these 
dtlzenB  or  lands  until  1014. 


Appellee  also  offered  evidaice  showing  that 
one  James  I>obbs  lived  on  said  line  In 
Uon  26,  township  12,  range  9  east,  during  the 
year  1875,  and  we  find  that  by  act  of  the 
Legislature  ai>proved  February  19,  1875,  It 
is  provided: 

"That  James  Dobba,  who  is  a  liner  between^ 
tbe  counties  of  Cherokee  and  Calhoun,  whose 
domidle  and  its  cartilage  is  in  Cherokee,  some- 
seventy  yards  n<«th  of  east  and  west  line  divid- 
ing said  counties,  while  his  farm  and  principal' 
part  of  bis  lands  are  located  on  the  aoulii  side- 
of  said  line,  be,  and  he  is  hereby  declared  a  dti- 
sen  of  OalluHin  count?,  subject  to  pay  taxes  and' 
to  perform  all  public  duties  and  entitled  to  all 
the  rights  and  privil^es  and  immunitieB  at- 
taching and  appertaininir  to  the  citinens  <^  Cal- 
houn county."   Acts  1874-75,  p.  67a 

It  was  also  shown  that  one  Collins,  who 
resided  In  section  20,  township  12,  range  9- 
east,  on  the  line  above  indicated  and  soutli 
of  the  land  in  question, '  was  for  a  number 
of  years  elected  and  commissioned  as  a 
Justice  of  the  peace  of  Cherokee  county,  and 
was  appointed  and  commissioned  by  the  gov- 
ernment as  postmaster  at  Collins,  in  Chero- 
kee county;  said  post  office  being  located  at 
the  residence  of  said  Collins.  It  was  fur- 
ther shown  that  In  the  y^r  1840,  a  laud 
patent  was  Issued  to  "Thomas  Armstrong  of 
Cherokee  county"  to  the  southeast  quarter 
of  the  northeast  quarts  of  section  10,  town- 
ship 12,  range  0  east,  and  signed  by  Zachary 
Taylor,  as  President  of  th^  United  States. 

[2]  By  act  approved  January  15,  1844 
(Acts  1848-44,  p.  160),  entitled  "An  act  to- 
locate  petman^tly  the  county  site  for  the 
county  of  Cherokee,  and  for  other  .purposes," 
certain  persons  named  tiiereln  ware  appoint- 
ed commissioners  and  empowered  to  make- 
a  surv^  of  said  county  and  locate  the  cen- 
ter ttaoreof  as  the  eoxmtr  >lte.  This  act  was. 
amended  by  a  lubsequMit  act  apivoved  Jan- 
uary 27,  1846  (Acts  1845-46,  p.  16S),  and  for 
the  purpose  of  locating  the  center  of  salA 
county  tbe  eommlsaloners  were  empowered, 
among  other  things,  to  employ  a  competent 
mathematician.  On  tbe  trial,  appellee  of- 
fered In  evidence  what  appears  on  Its  face 
to  be  an  ancient  map  made  In  pursuance  Of 
this  act,  whlA  tends  to  show  that  the  line 
between  the  counties  of  Bmton  and  Cihero- 
kee  touched  the  southwest  comer  of  sectloa 
19,  township  12,  range  9  east,  and  runs  a 
little  south  of  east  to  the  southeast  comer 
of  section  25,  township  12,  range  10  east. 
This  map  was  undoubtedly  made  before  the 
act  of  1858  changing  the  name  of  the  coun- 
ty of  Benttxi  to  Calhoun,  and  is  within  the 
rule  recognizing  ancient  maps  and  ancient 
docummtfi  As  competent  evldaiee  of  what 
they  tend  to  show. 

By  an  act  creating  the  county  ot  Cle- 
burne, api^ored  December  6,  1866  (Acts 
1866-67,  p.  71),  the  northern  boundary  line- 
of  Calhoun  county  was  recognized  as  touch- 
ing the  comer  of  fractional  township  12, 
range  11,  whl(Ai  Is  also  the  southeast  comer 
oC  Bectl<m  86,  towndifp  1%  range  10  east 
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[t]  We  find  oa  file  in  the  office  of  tbe  Sec- 
retttry  of  State  a  map  of  the  several  countlea 
of  tbe  state  of  Alabama  prepared  by  tbe 
Commissioner  of  tbe  General  Land  Office  of 
the  United  States,  Department  of  tbe  Inte- 
rior, whii^  shows  that  tbe  Une  between  tbe 
counties  of  Calbonn  and  Cberokee  does  not 
nm  a  due  east  course,  but  commences  at 
the  southwest  corner  of  the  county  of  Chero- 
kee and  runs  irreKularly  a  lltUe  south  of 
east  until  it  strikes  the  line  between  Cle- 
burne and  GbenA»e.  This  map  also  shows 
that  SprlDK  Garden,  whldi  bi  argnment  was 
admitted  to  be  the  birthplace  of  two  ot  tbe 
aUe  counsel  appearing  in  this  case,  one  rep- 
resenting the  appellant,  the  other  the  appel- 
lee both  of  whom  aTowed  that  they  were 
mroud  of  the  fact  tliat  tbey  were  natlTea 
ot  ObenAee  county,  is  in  Cherokee  county, 
and  it  la  conceded  ■  that  the  boundary  Une 
contended  for  by  appellant  would  place 
Spring  Garden  in  Calhoun  county^  thus 
changing  the  nativity  of  said  counsel.  l%is 
map  also  showa  that  the  poet  office  of  Col- 
lins la  <ai  or  my  near  this  line.  In  view  of 
the  acts  of  the  Legislature  abore  adverted 
to,  and  other  matters  of  which  the  court 
must  take  Judicial  knowledge,  there  is  such 
uncertainty  as  to  the  exact  location  of  the 
boundary  line  between  these  two  countlea 
aa  to  raidor  extraneous  evidence  admlaslUe 
in  determining  Che  Questions  presented  by 
the  record.  This  Is  in  effect  conceded  by 
able  counsel  for  an^lant  We  quote  this 
from  his  brief: 

"The  mouth  of  Wills  creek,  howeTer,  being 
definitely  settled  (et  least  so  far  as  the  issue  here 
is  concerned)  there  wis  nothing  in  the  acta  of 
the  Legislature  that  could  poesibly  render  the 
line  uncertain,  except  the  acts  of  1845,  1S&4. 
and  18D6,  which  are  hereinafter  set  out  in 
EhdiiWt  A  to  this  brief.  Any  indefinitenees  or 
uncertainty  created  by  then  acts  is  entirely 
removed  by  the  testimony  of  W.  E.  Williams, 
whose  undisputed  testimony  shows  that  the 
part  of  the  line  referred  to  by  the  acts  la  some 
twdre  or  fifteen  miles  east  of  that  part  of  th> 
Une  whi^  la  here  in  queatioD." 

In  Doe  ex  dem.  Hlllw  r.  CnUum,  4  Ala. 
57e,  it  ia  said: 

"Tba  boundary  lines  oC  counties  are  but  sel- 
dom marked  by  natural  objecta,  or  artificial 

monument)*,  <iiscemib]e  to  the  nnked  eye.  Often, 
tliuy  are  referred  to  the  lines  of  the  govern- 
mental surveys  oi  the  public  lands,  and  some- 
times to  [rfaees  designated  by  nameK,  whic-h 
change,  or  become  obsolete.  There  is  no  provi- 
sion eric  law  requiring  the  survey  and  marking 
of  the  boundaries,  and  a  record  of  It  as  evi- 
dence of  the  fact.  Tbe  boundary  is  ot  conse- 
quence subject  to  parol  evidence;  and.  if  its 
location  is  a  matter  of  dispute  generally,  it 
must  be  left  to  the  Jury  to  say  where  is  its  true 
location."   Tidwell  v.  SUte,  70  Ala.  33. 

In  tbe  case  last  above  cited,  It  was  said 
with  reference  to  the  boundary  line  of  Tus- 
caloosa county: 

"From  the  organization  of  the  county  until 
the  last  four  or  five  years,  one  of  these  ridges 
had  been  uniformly  rcM-osnized  as  forming  the 
boundary.  There  had  bern  neither  doubt  nor 
dispute  about  the  fact,  and  to  it  the  county  had 
exercised  jurisdiction,  sod  the  citizens  residing 
near  to  and  within  tbe  boundary,  having 


*  *  *  interest  In  die  fact,  and  the  best  op- 
portunities of  ascertaininir  the  m^riM  line, 
had  acquiesced  •  •  •  and  ezercued  tbe  priv- 
lieges  of  dtixens  of  fniscaloaea  coonty.  Utt 
territorial  boundaries  of  pnttlic  municipal  joris- 
dictions,  when  they  grow  to  be  ancient,  are  un- 
marked by  artificial  mtmuments,  and,  when 
there  Is  not  of  them  higher  evidaice.  may  be 
proved  by  general  repatatian.  Morgan  v.  May- 
or, 4»  Ala.  S4»:  1  PhiU.  Dv.  (C.  A  H.  notes), 
note  87,  pp.  218,  219.  Long,  continuons,  un- 
interrupted user,  when  lines  and  boundaries 
depend  upon  statutory  refereocea  to  i^sieal  ob- 
jects which  are  not  well  defined,  is  a  jwactical 
interpretation  the  statute-  courts  must  adopt, 
or  inv<dve  the  dtisens  relying  uptm  them  in 
emborraasments  and  uneer^intiea,  not  only  as 
to  rights  of  property,  but  as  Co  personal  rights-" 

[4]  These  observations  are  pertinent  to  the 
case  in  hand.  Here  It  Is  a  mattw  oi  little  or 
no  importance  to  appellants  whetber  th^ 
lands  be  situated  in  the  county  of  Calhoun 
or  the  county  of  Cherokee,  or  whether  they 
pay  taxes  to  the  one  or  to  tbe  othw .  On  tbe 
other  hand,  it  ia  of  great  Importance  to  tbe 
public  that  the  settled  conditions  that  have 
existed  for  half  a  century  be  not  disturbed, 
matting  appropriate  the  admonition  of  Prov- 
erbs, 22:28,  "Bemove  not  tbe  ancient  land- 
m&rks  whltdi  thy  fathers  have  seL" 

In  Warren  County  v.  Butler  Coonty,  ft 
Ohio  S.  ft  a  P.  Dea  B80,  It  is  said: 

"It  may  be  said  to  be  the  general  role  of  law 
that  where  a  line  has  not  actually  been  laid  out, 
but  the  course  and  beginning  point  alMie  ia  given, 
and  if  diat  course  is  *north,'  it  means  'due 
north,*  or  a  straight  line  as  near  as  it  may  be 
run ;  but,  In  giving  ooostmction  to  an  old  stat- 
ute, such  a  fixed  rule  mast  give  way  to  othn 
conditions  and  consideratlonB.  Tbm  condltiea 
of  things  at  the  time  the  law  was  paaaed,  the 
surrounding  circumstances  calling  for  tbe  lav, 
the  manner  in  which  it  was  received  and  inter- 
preted by  those  wbo  were  affected  by  tbe  law, 
are  wel^ty,  evidentiary  facts  In  determining 
tihe  meaning  and  lntMiti<m  of  tihe  lagialatprs 
as  exffrcssaa  by  tin  law." 

This  rule  has  not  only  been  sqK>Ued  by 
tbe  Supreme  Court  In  tbe  construction  of 
statutes,  but  It  has  been  applied  In  the  ctm- 
structlon  of  tbe  provisions  of  the  Conatltu- 
tion.  In  construing  aecttaa  72  of  the  Consti- 
tution, rating  to  approi^tioDg  oat  of  like 
public  treasury  of  the  state,  and  the  neces- 
sity for  the  maxlmnm  of  wiuik  ^pfkmprla- 
tlona  to  be  fixed  by  leglalatiTe  nsctmoit,  it 
was  said: 

■•The  wisdom  of  the  rule  announced  in  the 

case  supra,  L  e.,  that  to  allow  any  perstm  or 
oOic'er  to  draw  upon  the  treasury  for  unlimited 
amounts  in  effect  delegates  to  that  person  or 
officer  the  power  of  appropriating  the  poblie 
money,  BO  coomiendB  itself  to  tbe  reaMn  that, 
were  the  question  altogether  a  new  one  in  this 
state,  we  might  fed  inclined  to  appellees  vit-w. 
iivLt  the  qaeation  is  not  entir^  ne«r.  Tbis 
provision  has  been  commtm  to  all  the  C<»Btitu- 
tions  ot  this  state.  In  the  Ccmstitations  of 
1819,  aud  1861  it  appeared  under  tbe  head  'Gen- 
eral Provisions.'  In  the  latter  instruments  :t 
has  appeared  under  the  head  <^  'Legislative 
partmenL'  In  Smith  v.  Speed,  60  Ala.  2Td« 
where  may  be  found  a  brief  statement  of  itf 
historical  development,  it  was  said  of  tbe  pro- 
vision upon  which  appellee  now  relies  that:  'is 
tbe  light  of  its  history,  this  oonstitutk»al  pro- 
vision is  CMiservative.  not  restrictive  or  i-rv>- 
hibitory  of  the  l^;lslatlve  poww  over  the  puLlie 
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nTcnne.*  Aod  In  moat  of  the  older  states  where 
■ny  quesdtHi  baa  been  raised  eoncemiDs  its 
meanins  ud  effect,  it  has  been  held  not  to  pn^ 
hibit  ind^nite  appropriations  such  as  Uiat  of 
the  act  under  consideration,  while  the  decisions 
to  the  contrary  come  from  the  newer  western 
states.  Now  the  diligence  of  counsel  tot  ap- 
pellant lUM  broogbt  to  lisbt  man;  example*  of 
appropriations  made  In  this  way  from  the  be- 
ginning of  the  state's  legislative  history  down 
to  the  date  hereof,  and  it  may  be  assumed,  noth- 
ing appMring  to  the  Nnrntrary,  that  from  tima 
to  time  as  occasion  aroas  during  all  these  yean 
these  indefinite  api^opriatlona  nave  been  acted 
upon  by  the  executive  departments  of  the  gov- 
ernment, thus  in  one  way  or  the  other  involv- 
ing a  long  line  of  the  state's  legislative  and 
executive  officials  in  a  necessarily  in^died  ap- 
proval of  that  interpretatioa  of  the  proviaton 
which  would  sootain  the  act  now  in  question, 
and  providing  a  practical  exposition  of  its 
meaning  too  strong  and  obatiuate  to  be  now 
shaken  or  controlled  except  upon  a  clear  con- 
viction of  error.  *  •  •  However  loose,  un- 
wise, or  dangerous  this  mode  of  appropriating 
the  public  money  may  be  deemed,  tne  court,  in 
view  of  the  considerations  to  which  we  have 
sdverted,  is  unwilling  to  bold  that  it  la  pro- 
hibited br  the  Constitution."  State  ex  reL  Tor> 
ner  t.  Henderson,  74  South.  346. 

Tbe  same  rale  lias  been  apiAled  in  a  very 
recent  caae,  In  the  conRtnictl<»  of  an  Im- 
portant criminal  statnte.  In  whldi  It  was 
said: 

"Moreover,  If  the  construction  were  otherwise 
doabtfal,  the  contemporaneoofl  oonstmctifm 
placed  on  the  statute  for  60  years,  by  the  of- 
ficers and  the  people  of  the  state,  would  lead 
to  rejecting  the  interpretation  of  the  statute 
that  a  druggist  violates  the  statute  If  he  keeps 
open  doors  on  Sunday  and  sella  anything  other 
nan  drugs.  Those  intrusted  with  the  uoforce- 
ment  of  the  criminal  laws  of  the  state  for  60 
years  have  not  so  construed  or  regarded  the  law 
as  being  violated  by  druggists  making  such 
sales  on  Sunday.  The  statute  for  all  these 
years  has  been  constmed  aa  it  now  reads,  and 
not  as  it  read  before  the  diange  wrought  by 
the  Penal  Code  of  1866,"  etc.  Er  parte  Stof- 
lenwerck  (Supreme  Court)  78  South.  454;  En- 
lich  on  ConatrucUott  of  Statutes^  S  357;  Roane 
County  Anderson  Connty,  89  Tenn.  250,  14 
S.  W.  1079;  11  Cyc.  349;  Russell  t.  Robinson, 
153  Ala.  331,  44  South.  1040;  Bdward  County 
V.  White  County,  85  IlL  390:  Hecker  v.  Sterl- 
ing, 36  Fa.  423;   Jones  on  ETv.  i  304. 

Tbe  map  offered  in  evidence  which  on  Its 
face  tends  to  show  that  it  was  made  In  com- 
pliance with  the  act  of  1843,  In  locating  Oea- 
ter.  the  present  county  seat  of  Cherokee 
county,  tends  to  show  that  a  survey  of  the 
line  was  made  between  the  passage  of  the 
act  authorizing  such  location  and  the  act  «£ 
1858.  changing  the  name  of  the  county  from 
Benton  to  Calhoun,  and  what  was  said  la 
the  case  of  State  of  Va.  t.  State  of  Tom., 
148  U.  S.  603,  13  Snpw  Ot  728,  37  L.  Ed.  687. 
is  here  apprt^rlate:  - 

"Independently  of  any  effect  due  to  the  com- 
pact as  such,  a  boundary  line  between  states  or 
provinces,  as  between  private  persons  which 


has  been  ran  out,  located  and  marked  upon  the 
earth,  and  afterwards  recognised  and  acquiesced 
in  by  the  ittrlies  for  a  long  oonrsa  ci  years.  Is 

eonclnaive,  even  if  it  be  ascertained  that  it  varies 

somewhat  from  the  courses  given  in  the  original 
grant ;  and  the  line  so  established  takes  eS^t, 
not  as  an  alienation  of  territory,  but  aa  a 
definitiMi  ctf  the  true  and  ancient  boundary." 

And  again,  in  Indiana  t-  Ky.,  136  U.  S. 
479,  10  Sup.  Ct  1051,  34  L.  Ed.  329: 

"It  is  a  principle  of  public  law,  universally 
recognised,  that  long  acquiescence  in  the  posses- 
sion ot  territory  and  in  the  exercise  of  dominion 
and  sovereignty  over  it  is  conclusive  of  tbe 
nation's  title  and  rightful  authority.  •  ♦ .  • 
No  human  transactions  are  unaffected  by  time. 
Its  influence  is  seen  in  all  things  subject  to 
change,  and  this  is  peculiarly  the  case  in  regard 
to  matters  which  rest  in  memory,  and  which 
consequently  fade  with  the  lapse  of  time  and 
tall  with  the  lives  of  individuals.  For  the  se- 
curity of  rights,  whether  states  or  individuals^ 
long  possession  under  a  claim  of  title  is  protect- 
ed. And  there  is  no  controversy  in  which  this 
great  principle  may  be  invoked  with  greater 
justice  and  prt^riety  than  in  a  case  of  disinited 
boundary." 

The  rulings  of  the  trial  court  in  this  case 
are  Justified  by  these  authorities,  and  tbe 
Judgment  appealed  from  la  affirmed. 

Affirmed. 


TTMiMAN  BEOS.  v.  STATE.   (7  Div.  969.) 

(Supreme  Court  of  Alabama.   June  20^  3A18.) 

Cebtiorari  «=»80— Twb  of  Appucattow— 
Bcixs  or  OouBT. 
A  petition  for  certiorari,  filed  June  13.  1918, 
redting  that  the  application  for  rehearing  in 
the  Court  of  Appeals  was  overruled  May 
1918.  will  he  dismissed  as  not  being  made  with- 
in 16  days  after  overruling  the  application  toe 
rdieariug  by  the  Court  of  Appeals,  as  required 
by  Supreme  Court  Rule  42  (77  South,  vii). 

Certiorari  to  Court  of  AK)eals. 
Petition  by  Ullman  Bros,  against  the  StatA 
for  certiorari.  Petition  dismissed. 

Knox,  Acker.  Dixon  ft  Sterne,  of  Annlstni, 
for  appelant  Hugh  Beed,  of  Center,  for  tlie 
SUt& 

ANDERSON,  C.  J.  me  ^tton  la  this 
case  was  filed  June  13, 1918,  and  redfcen  that 
the  application  for  rehearing  In  Che  Court  of 
Apiteals  was  orerrvled  May  28. 1918  (79  South. 
625).  TbB  petition  was  not,  therefore,  made 
to  this  court  within  15  days  after  overrallng 
the  aK)llcatlon  for  rehearing  the  Court 
of  Ai^)eals,  as  required  by  Supreme  Court 
Rule  42  (77  Sonth.  Tli),  and  must  be  dis- 
missed. 

Petition  dismissed. 

MAYFIEZ^,  SOUEBVILLB,  and  THOM- 
AS, JJ.,  cffficar. 
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J.  B.  BUTLER  &  OO.  et  al.  v.  A.  O.  HENRY 

&  00.    (8  DlT.  979.) 
(Suprane  Court  of  Alabama.    April  15,  1918. 
Rehearioc  I>eiiied  Nov.  4,  1918.) 

1.  EqUITT  «S>100^)— PLUDXNO— MULTIFABI- 
OUBNESB. 

A  bill  to  foreclose  a  chattel  mortgage  was 
not  rendered  multifarious  by  joinder  of  purchaa- 
era  from  mortgagor  of  diatuict  parta  of  the 
mortgaged  property. 

2.  Equity  «s»150(1)— Plbading— Joindeb  of 
PAvnES— Intbbebt  iiv  Subject-Matteb. 

'  Where  suit  baa  a  aiogle  object,  all  parties 
who  are  made  defendants  need  not  be  interested 
or  concerned  in  all  qnestimi  involTed  in  the 
■uit 

3.  Chattel  Mobtoaqbs  ^=9269  —  Adbqitate 
Reuedt  at  Law— Foseclosvuc 

In  snit  to  foreclose  chattel  mortgaKe.  where 
mortgaged  propertv  was  sold  by  mortgagor 
and  was  in  possearaon  of  parchasers  before  bill 
was  filed,  the  court's  jurisdiction  to  render  mon- 
ey judgment  against  purchasers  was  not  subject 
to  the  objection  that  there  was  an  adequate 
remedy  at  law. 

4.  Chattel  Mobtoages  «s»275  —  Neoessabt 
PAansa— HoBTOAOB  or  Cbops. 

In  actfam  to  foredose  chattel  mortgage  on 
crops,  where  parties  to  whom  crops  were  sold 
were  joined  aa  defendants,  mortgagor's  son,  who 
was  installed  on  land  as  tenant,  but  who  was  a 
sort  of  nomad,  without  means  to  operate  the 
farm,  was  not  a  necessary  party. 

6.  Appeal  and  Erkob  ^1039(13)— Review 
— Harjilbbs  Ebbob— Vabiance. 

Variance  betwera  pleading  and  proof  as  to 
ownerabip  of  land  on  which  mortgaged  crops 
were  grown  is  not  reversible  error,  where  com- 
plainants' righta  were  based  on  their  interest  in 
the  crops  and  not  in  the  land,  and  where  appel- 
lants were  not  surprised  by  sudi  variance. 
8.  Chattel  Mobtgaqbb  «=»39-Cbop8— Fobe- 
OLOSUBB— Sufficiency  of  Evidenced 

In  an  action  to  foredose  diattel  mortgage 
on  crops,  evidence  held  anffident  to  show  that 
at  the  time  of  the  growing  of  the  crops  the 
mortgagor  was  a  tenant  ao.  the  land  on  which 
they  were  grown,  and  hence  had  a  mortgageable 
interest  in  the  crops. 

7.  ChATTBXi  MOBTGAGBS  «=»27S— FtnBOLOSVBB 
BY  ACTIOH— PABTIB0— GBOFS. 

In  an  action  to  foredose  diattd  mortgage 
OB  crops  that  have  been  sold  br  mortgagor,  the 
parties  to  whom  crops  were  sold  were  properly 
made  parties  to  the  action. 

8.  GHATTEI,  MOBTOAaBS  «=>229(1)— FOBBCUI- 
8UBB  BY  AonON  —  PUBCHASBBS  —  PBBSONAI, 
JUDGICBNT. 

In  an  action  to  fcwedose  diattel  mortage 
on  crops,  the  court  properly  imposed  a  -personal 
judgment  against  purcbaaers  of  the  mortgaged 
crops,  where  they  had  disposed  of  such  crops. 

Appeal  from  Gbanc«7  Court,  Maraball 
County;  James  B.  Horton,  Jr.,  Chancellor. 

Action  by  A.  G.  Henry  &  Co.  against  J.  E. 
Butler  &  Co.  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

Street  &  Bradford,  of  Ountenvflle,  l!or  ap- 
pellants. C.  Bv  Kemutmer  and  Jobn  A. 
Lusk  Sc  Stm,  all  of  GuntersvlUe,  and  Callahan 
&  Harris,  of  Decatur,  for  appellees. 

MrCLELLAN,  J.  The  comirtaliiants  (appel- 
lees), Henry  &  Co.,  filed  this  bill  against 
John  H.  West  and  his  wife,  Mollle  C.  West, 
Paul  West,  the  Bank  of  GuntersTille,  Geo.  H. 
McFadd«i  Bros.  Agauy,  a  corporation,  and 


J.  E.  Butler  &  Co.  The  complainants  (appel- 
lees) were  mortgagees  in  a  mortgage  execut- 
ed to  them  by  Jobn  H.  West  on  certain  stodc 
and  crops  grown  by  Mm  in  Marsh.ill  connty. 
It  appears  to  be  acc^ted  that  the  ccHnplaln- 
ants'  mortgage  was  subordinate  to  the  mort- 
gages given  by  John  H.  West  to  GriEzle  ft 
Co.,  assigned  to  the  Bank  of  Guntersrllle, 
covering  the  crops  described  in  the  mortgage 
to  the  complainants.  In  the  bill,  flled  by  the 
junior  mortgagees,  the  primary  purpose  is  to 
effect  redemption  of  the  cotton  and  com  from 
the  prior  mor,tgage  executed  by  John  H.  West 
to  Grizzle  &  Co.  The  McFadden  Agaicy  and 
Butler  &  Co.  bought,  in  separate  lots,  the 
property  whidi  the  complainants  insist  was 
subject  to  the  mortgages  to  Grlzde  &  Co. 
(Bank  of  GuntersvUle,  assignee)  and  to  their 
mortgage.  The  bUl  invoked  the  powers  of 
the  court  to  compd  the  McFaddai  Agency 
and  Butler'  &  Co.  to  deliver  up  the  cotton  and 
seed  so  bought,  or,  if  It  has  been  disposed  ot 
to  bring  them  to  an  accounting  therefor. 
The  complainants  prevailed  in  the  court  be- 
low ;  the  decree  awarding  full  relief  against 
these  purchasers  of  property  held  to  hare 
been  subject  to  the  complainants*  and  Griz- 
zle's mortgages,  after  estaUlshlng  the  com- 
plainants' right  to  rede^n  from  the  Grizzle 
&  Co.  mortgages. 

The  only  errors  assigned  are  by  the  Mc- 
Fadden Agency  and  Butler  ft  Co.  "they  are 
tbe  only  parties  complaining  of  the  decree^ 
The  review  of  the  decree  Is,  hence,  confined 
to  questions  In  the  solution  of  whldi  these 
particular  only  aivellantB  have  on  Interest 
or  concern. 

[1,  2]  The  objections,  taken  by  tbe  demur- 
rers, that  the  amended  bill  was  rendered 
multlfArlouB  bf  the  effort  to  secure  relief 
against  these  respective  appellants,  who  re- 
spectively bought  the  distinct  parts  of  the 
mortgaged  property,  and  that  It  Improperly 
Joined  these  a^tellants  as  defendants  there- 
in, are  without  merit  Where,  as  bete,  suit 
has  a  single  object.  It  la  not  a  ftrnlt  that  all 
parties  who  are  made  defendants  are  not  In- 
terested or  concerned  In  all  tbe  qnestirau  In- 
TcAvei  in  the  suit.  Truss  t.  Hlller,  116  Ala. 
494,  BOff,  22  South.  863;  Mitchell  T.  Cudd. 
196  Ala.  162,  71  Soatb.  669;  Webb  t.  Butler, 
192  Ala.  287,  280,  et  seq.,  68  Boatb.  969,  Ann. 
Ces.  1916D,  81B ;  Forctaeimer  t.  Floster.  192 
Ala.  218,  68  South.  879;  Hunter  t.  Brlggs, 
184  Ala.  327,  330,  6S  South.  1004;  Hathewa 
T.  ObttoU,  etc.,  195  Ala.  601,  70  Sooth.  143 ; 
Randle  t.  Boyd,  78  Ala.-  282,  288. 

[8, 4]  Tbe  mortgage  the  foreclosure  ot 
whidi  la  sought,  affords  the  dncle  subject- 
matter  of  tbe  cause.  Tbe  averred  pardiaaa 
of  tbe  properties  by  these  appellants  Immedi- 
ately connects  them  with  the  single  Object 
of  the  snlt  It  Is  hardly  necessary  to  add 
that,  since  the  UU  is  not  mnltlfiirloas,  Oiere 
was  no  misjoinder  of  these  amitellants  as 
parties  defendant  thereto.  Other  propor- 
tions advanced  by  tbe  demurrers  are  con- 
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duded  agalnat  the  B[q;)ellaiitB  by  tbe  ded- 
al on  of  this  court  In  Comer  t.  £«hman,  87 
Ala.  362,  369,  9  Sooth.  264.  where,  on  the  bill 
to  foreclose  the  mortgage,  it  was  held  that 
the  jurisdiction  Invoked  was  efficient  to  in- 
vite a  money  decree  against  parties  who  had 
taken  and  sold,  before  the  bUl  was  filed, 
property  covered  by  the  mortgage,  thus  con- 
cladlng  against  the  present  appellants'  con- 
tention that  an  ade<inate  rei^dy  at  law  ex- 
isted to  deny  equity  to  the  bill  as  agalfist 
them.  Paul  West  was  not  a  necessary  party' 
to  the  cause. 

The  court  did  not  err  In  overruling  the  ap- 
pellants* demorrers  to  tbe  amended  bill. 

[i]  Tbe  bill  averred  that  the  land,  on  which 
the  crops  in  question  were  grown,  belonged 
to  John  H.  and  Vollie  C.  West ;  whereas  the 
undisputed  evidence  dlsclcMed  that  In  Mrs. 
West,  alone,  was  the  title  vested.  Because  of 
thla  variance  reversible  error  is  claimed. 
Since  the  complainants'  rights  were  created, 
If  at  all,  by  their  mortgage  upon  the  crops, 
not  upon  the  land,  and  since  the  bill's  equity 
Is  attributable  to  rights  independent  of  the 
factor  of  mistaken  allegation  of  joint  owner- 
ship of  the  land  by  Mr.  and  Mrs.  West,  the 
indicated  variance  does  not  affect  the  decree 
with  reversible  error ;  it  not  appearing  that 
the  appellants  suffertnl  any  surprise  In  that 
regard.  Minchener  v.  Henderson,  181  Ala. 
lis,  120,  121.  61  South.  246. 

{•]  Hie  appellants  Insist  that  tbe  evidence 
idid  not  Justify  the  cbancellor'a  conclusion 
that  tbe  mortgage  to  the  appellees  opera^ 
to  impose  a  valid  lien  upon  the  crops  In  ques- 
tion, because,  it  Is  claimed  for  appellants, 
the  mortgagor,  John  H.  West,  was  not  shown 
to  have  had  such  an  interest  in  the  land  as 
afforded  a  subject-matter  to  be  mortgaged; 
this  on  the  authority  of  Sellers  v.  Hardaway. 
188  Ala.  388,  66  South.  460,  and  cases  there 
cited-  The  theory  asserted  by  the  appellants 
was  that  Paul  West,  a  son  of  John  H.  and 
Mollle  C.  West,  was  the  sole  tenant  in  chief 
of  his  mother  for  the  year  1911,  and  that 
John  H.  West  made  no  crops  on  tbe  place  la 
1911.  The  Wests  so  testlBed;  but  the  dis- 
tlnct  preponderance  of  the  evidence,  together 
with  corroborative  circumstances  disclosed 
by  the  evidence,  was  to  the  contrary.  Tb» 
weight  of  the  credible  evidence  w&a  to  the  ef- 
fect that  John  H.  West  operated  tbe  farm, 
was  in  full  control  of  Its  cultivation  some 
time  beton  the  mortgage  was  executed  to 
the  CDmplatnantB  on  March  13, 1911,  installed 
his  own  tenants,  caused  them,  fndodlng  Paul 
"West,  to  be  "furnished"  on  orders  approved 
by  blm,  and  generally  supervised  the  farm- 
ing operatiODB  of  that  year,  while  Paul  West; 
tlie  mm,  was  a  sort  of  nomad,  wlthont  means 
to  <H>ferate  a  farm  of  that  eztoit.  Frwu  the 
evftdoice,  conflicting  aa  has  been  indicated. 
It  is  only  reasonable  to  conclude  ttiat  John 
H.  West  was  a  tenant  of  tbe  owner,  and  bad 
in  the  cnws  grown  daring  the  year  lOll  a 
potential  mortgageable  Interest   The  mort- 


gages of  SobR  H.  West  to  Grizzle  &  Co.  and 
to  complainants  were  seasonably  filed  for  rec- 
ord and  recorded,  prior  to  tbe  purchase  of 
the  cotton  and  seed  by  these  appellants, 
thereby  operating  to  Impute  to  apirellants 
constructive  notice  of  the  fact  that  the  prop- 
erty so  purchased  was  subject  to  the  charge 
of  complainants'  mortgage.  Hie  insistence 
in  brief  that  the  evidence  did  not  show  that 
John  H.  West  was  a  resident  of  Marshall 
county,  wherein  the  land  lay,  is  opposed  to 
the  positive  testimony  of  his  reeid«ice  at 
Guntersvllle,  In  that  county,  from  which 
place  of  abode  he  visited  and  supervised  the 
farming  (derations  In  question. 

U)  These  appellants,  as  alleged  purchasers 
of  the  property,  subject  to  the  mortgages  tn 
question,  were  properly  made  parties  in  tbe 
bill,  which  sought  redemption  and  foreclo- 
sure in.  the  premises.  7  Cyc.  p.  97 ;  Comer  v. 
I^hman-Durr  Co.,  87  Ala.  369,  6  South. 
264.  IDe  dedslou  just  cited  is  In  immediate 
point,  and  cannot  be  soundly  distinguished. 

[I]  The  decree  directed  and  awarded  the 
redemption  and  foreclosure  sought  by  the 
bill.  Hie  part  of  the  crops  purchased  by  the 
appellants  having  been  disposed  of  by  them, 
the  complainants  were  due  personal  judg* 
m»its  against  these  purchasers  In  the  propor- 
tion stipulated  in  the  decree.  Having  prop- 
erly taken  jurisdiction  of  the  cause  to  effect 
redemption  and  foreclosure,  the  court's  obli- 
gation was  to  award  complete  relief  In  the 
premises.  Comer  v.  Lehman-Durr  Co.,  su- 
pra. 

No  error  prejudldal  to  these  app^lants  is 
disclosed  by  tbe  record.  Hie  decree  is  there- 
fore affirmed. 

£fflnned. 

ANDEBSON,  a  and  SATRE  and 
GABDNEB,  JJ..  ooncnr. 


BONDS  V.  MABSH  et  «L    (8  Div.  476.) 

(Court  of  Appeals  of  Alabama.   May  2^  1918.) 

Sau»  ^179(4)— Bbsaoh  bt  Siluk— Ac- 
ceptance AND  BBTIMTIOK  OT  OoODS. 
la  an  action  for  breach  of  contract  In  the 
sale  of  an  antomobile  by  the  delivery  of  a  lec- 
ondhand  one  instead  of  a  new  car,  where  evi- 
dence supported  pleaa  that  plaintiff  retained  tbe 
car  after  discovering  that  It  waa  secondhand 
and  did  not  oEEer  to  return  It,  but  paid  the  bal- 
ance of  the  purchase  price,  defeadants  were  en- 
titled to  the  general  affirioative  charge. 

Ai^teal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  W.  M.  Bonds  against  J.  B.  Marsh 
and  another  for  breach  of  contract.  From  a 
judgment  for  defoidaiitfl,  i^lntlfl  appeals. 
Affirmed. 

Wm.  OL  Baybum,  of  Gnntersvllle,  fbr  ap- 
pellant Street  ft  BradJSord,  oC  Guntersvllle, 
for  appellees. 

SAMFORD,  J.  The  conqilalnt  was  in  two 
counts,  <^inilng  damages  for  breadi  of  con- 
tract In  the  sale  of  a  Ford  antoraobtle,  aUes- 
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ing  compliance  on  the  part  of  the  plaintiff 
and  breadi  by  defendants,  by  a  dellTery  by 
them  of  a  secondhand  car,  which  had  been 
used,  and  considerably  damaged  and  worn. 
Instead  of  a  new  car  as  contracted  for. 

Ttie  defendant^  beddes  the  general  Issue, 
filed  three  special  pleas:  (SO  That  plaintiff  ac- 
cepted the  car  that  waa  ddlvered  to  him  aa  a 
pwfbrmance  by  d^endants  of  his  part  of  the 
contract;  &)  that,  after  discovery  by  the 
plaintiff  that  the  car  dellrered  to  blm  waa 
not  a  new  car,  plaintiff  retained  said  car  and 
did  not  offer  to  return  said  car  to  defend- 
ants ;  and  (4)  that,  after  discovery  by  plain- 
tiff that  the  car  wsb  not  a  new  one,  plaintiff 
voluntarily  paid  to  defendants  the  balance  of 
the  purchase  price  thereof-  Tbere  were  no 
demurrers  to  these  pleas.  With  the  issues  as 
thus  made,  plaintiff  tesUfled  that,  two  days 
after  the  sale  and  delivery,  he  discovered  two 
scars  on  one  at  the  tires  about  three-fourths 
of  an  inch  l<mg,  that  the  position  of  the  horn 
had  be«i  changed,  and  that  Ibb  had  been  de- 
Uvcored  a  secondhand  car ;  that,  at  the  time 
of  the  purchase,  he  paid  one-half  cash  and 
gave  his  note  for  the  balance,  and,  with  the 
knowledge  ot  the  defects  testifled  to,  he  vol- 
on tartly  paid  the  balance  due  on  the  pur- 
chase price.  There  was  no  evidence  that  the 
car  was  considerably  damaged  and  worn,  ex- 
c«i>t  the  testimony  as  to  the  cut  on  one  tire 
and  the  change  of  the  horn.  It  was  also 
shown,  without  dispute,  after  discovery  by 
plaintiff  that  the  car  delivered  to  him  was 
not  a  new  ear,  plaintiff  retained  the  car  and 
did  not  offer  to  return  It  to  defendants. 

Under  the  Issues  as  made  by  the  [deadlugs, 
the  defendants  were  entitled  to  the  general 
affirmative  charge.  This  being  the  case,  It 
becomes  unnecessary  to  pass  upon  the  various 
rulings  of  the  court,  as,  if  the  trial  court  waa 
in  error,  such  error  would  be  without  Injury. 
Travelers'  Ins.  Co.  v.  Lazenby,  80  South.  25, 
Flowers  &  Peagler  v.  Smith  Lumber  Co.,  1B7 
Ala.  SOS,  47  South.  1022  ;  L.  &  N.  v.  Johnson, 
128  Ala.  6S8,  30  South.  580. 

We  find  no  error  In  the  record,  and  the 
Jud|^«nt  Is  affirmed. 

Affirmed. 

HARPER  V.  STATE.   (8  t>iv.  535.) 

(Court  of  Appeals  of  Alabama,   April  16,  1918. 
Rehearing  Denied  May  14,  1918.) 

1.  Pl,-BJUBT  <^29(4)— EJVIDEWCB— IkDICTMENT 

AND  Proof— Variance. 
Where  indictment  for  perjury  alleged  that 
in  a  proaecutioQ  for  grand  larceny  accused 
falsely  av'ore  that  be  spent  "the  Saturday  night 
before  Easter  Sunday.  1915,"  at  a  certain  house, 
and  the  stonographer'a  report  showed  that  ac- 
cused stated  that  "on  the  Saturday  niftht  the 
goods  were  stolen"  be  stayed  at  such  house,  did 
not  present  variance. 

2.  Cbiuinal  Law  ®=»54S— Evidence— Tbsti- 
MONY  ON  FoBMEB  Trial- Effect. 

The  contents  of  the  stenographer's  report  of 
the  testimonv  at  a  former  trial  when  tranaerlhefl 


and  duly  authraticated  Is  prima  fade  evidence 
of  the  testimony  given,  but  la  not  condosive. 

Appeul  from  Circuit  Oonrt,  Uackson  Coan- 
ty;  W.  W.  Haralson,  Judge. 

Solomon  N.  Harper  was  convicted  of  per^ 
Jury,  and  he  appeals.  Affirmed.  Certloraii 
denied.  79  South.-  833. 

Bouldln  ft  Wimberly,  of  Scottsboro,  for 
aivellant  F.  Loyd  Tate,  Atty.  Gea^  and 
David  W.  W.  Fuller,  AsaL  Atty.  Gen..  fKur  the 
State. 

BROWN,  P.  J.  The  indictment  charges 
that  the  defendant  on  his  examiuatiun  as  a 
witness,  in  the  case  of  the  State  v.  WIU  Ma- 
dieu,  Elijah  Uuri^,  and  another,  then  od 
trial  for  grand  larceny,  after  having  been 
duly  sworn — 

"falsely  swore  that  he  spent  the  Saturdsj 
nigbt  before  Easter  Sunday,  1915,  at  the  home 
of  Will  Madien ;  that  be  got  there  about  » 
hour  before  sundown  and  remained  there  all 
ni^t,  and  until  up  in  the  day.  some  8  or  9 
o'dodt  on  Baster  Sunday  morning  before  leav- 
ing; that  the  said  Will  Madien  was  at  home 
that  night  and  also  the  next  morning,  and  if 
he  left  his  home  during  the  night  witness  did 
not  know  it ;  that  Elijah  Uorpliy  was  also  at 
Will  Bladien's  daring  the  eariy  part  of  tbe 
night,  and  was  also  there  next  morning ;  that  if 
Elijah  Murphy  left  there  any  time  during  tbe 
nig^t  witness  did  not  know  it— the  matter  so 
sworn  to  being  material,  and  the  testimony  of 
the  said  St^omon  N.  Harper  being  willfully  and 
corroptly  false." 

The  state  adduced  testimony  teodlng  to 
show  that  the  larceny  with  which  Madien 
and  Murphy  were  diarged  and  on  trial  at 
the  time  the  alleged  false  testimony  was 
glren  was  committed  on  Saturday  night  be- 
fore Easter  Sunday,  1915,  at  Larkln's  ferry 
on  the  Tennessee  river  in  Jackson  coimty, 
and  In  this  connection  examined  as  a  vritneas 
Hamllu  Caldwell,  the  official  court  reporter, 
who  Identified  the  notes  of  the  testlmonv 
given  by  the  defendant  and  taken  cm  tbe 
trial  of  Macbeu  and  Murphy,  sbowing,  among 
other  tilings,  that  defendant  was  examined 
and  testified  as  foUows : 

"Q.  Do  you  remember  the  day  it  is  alleged 
some  stuff  was  stolen  and  taken  over  there  at 
Langstoo?  A.  Whereabouts?  Q.  Down  at  Lar- 
kin's  landing.  A.  I  heard  of  some  stuff  bein; 
taken  down  there.  Q.  I>o  you  remember  the 
day  it  happened?  A,  I  remember  along  about 
the  time.  Q.  I  will  ask  you  If  on  Satorday 
night,  the  day  that  was  stolen,  Z  will  aak  yoa 
where  you  stayed  that  night?  A.  In  tbe  eve- 
ning I  was  down  on  Sauta  Creek  on  my  farm 
I  have  there,  and  Will  Machen  lived  just  below 
there  a  little,  about  100  yards  or  so  below  my 
farm,  and  I  went  to  Will  Madien's  iu  the  eve- 
ning and  stayed  there.  Q.  Did  you  stay  all 
night  there?  A.  Tes.  sir." 

TbB  oilier  testimony  given  tbe  defend- 
ant <Hi  that  trial  as  shown  by  these  UfAes  cor- 
responds  snbstantiaUy  with  the  ailqged 
talm  testlniony,  but  appellant  insists  that 
the  at«Hisraidber'8  reprat  was  at  variaDcs 
with  tbe  averments  of  the  Indictment  in 
that  It  shows  that  the  witness  did  uot  testify 
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that  the  nlgbt  be  stajed  at  Madien'fl  "wai 
Satorday  nlsht  before  Easter  Smiday,  1916," 
and  that  therefore  the  court  committed  re- 
Terslble  error  la  rqceirlns  this  testimony 
orar  the  ohjectimi  of  the  def^dant,  and  in 
refusing  to  exdade  It 

[1]  Otherwise  stated,  appellant's  p<«ltlon, 
as  we  understand  it,  la  that  in  order  for  die 
testimony  to  be  admissible  at  all,  It  must 
correspond  literally  with  the  arenuents  of 
the  Indictment,  and  Inasmodt  as  the  witness 
did  not  use  the  copresaioD  tteit  the  night  he 
stayed  at  Hachen's  bouse  was  "Saturday 
night  before  Easter  Sunday,  19iS,"  the  tes- 
timony should  have  beoi  exduded.  This 
position  is  hypercritical,  and  cannot  be  sus- 
tained.   TbB  aTwments  of  the  Indictment 
that  the  deftedant  **falsdy  swore  that  he 
spent  the  Saturday  nl^t  before  Bastrar  Sun- 
day, 1915,  at  the  home  of  Will  Ifachen,"  was 
descrlpttve  of  the  time,  as  well  as  the  sub- 
stance^ of  the  testimony  given  by  the  defend- 
ant on  the  trial  of  Hachea  and  others. 
While  it  was  IncumbMt  upon  the  state  to 
sustain  these  averments  by  the  proof.  It  la 
not  necessary  that  the  testimony  given  be 
proved  Ipstsslmls  verbis.  It  being  sufficient 
to  prove  substantially  what  he  testified  to  on 
the  point  Involved.  3  Oreeol.  Ev.  i  191:  Tay- 
lor V.  State,  48  Ala.  iST,  Bradford  v.  States 
134  Ala.  141,  S2  South.  742. 

(3]  The  contents  of  the  stenographic  re- 
port of  the  testimony,  when  transcribed  and 
duty  authenticated,  Is  prima  fade  evidence  .of 
the  testimony  given,  but  It  Is  not  conclusive, 
and  does  not  preclude  the  parties  from  offer- 
ing any  other  competent  proof  of  the  facts 
testified  to  by  the  defendant  on  the  occasion 
under  investigation.  Roman  v.  lintz,  177 
Ala.  64,  C8  South.  438.  If  there  are  expres- 
sions in  Todd  V,  State.  13  Ala.  App.  301,  69 
South.  325,  that  could  be  construed  as  holding 
otherwise,  that  rule  there  stated  Is  modified. 

In  addition  to  the  evidence  afforded  by 
the  stent^rapfalc  report  as  to  the  tacts  testi- 
fied to  by  the  defendant,  the  state's  wltaess- 
es  Gilbreath  and  Howard  testified  that  they 
were  present  at  the  trial  of  Machen  and 
others,  and  that  defendant  testified  on  that 
trial  that  <hi  Saturday  night  before  Easter 
Sunday.  1915, lie  stayed  all  night  at  Will  Ma- 
chen'a  house,  which  was  tbe  night  of  the  lai^ 
ceny. 

The  appellant's  Inslstnice  that  tiiere  was 
a  variance  In  the  av«inaits  and  proof,  and 
that  he  was  entitled  to  the  affirmatlTe  charge, 
cannot  be  sustained. 

The  defendant's  objection  to  the  recoil  of 
tbe  proceedings  In  the  larceny  case  In  which 
the  alleged  false  testlnrany  was  given  was 
properly  overruled,  and  the  effect  of  the  evi- 
dence properly  limited  by  tbe  trial  court. 
Jordan  v.  State^  74  South.  864. 

There  is  no  error  tn  the  record. 

Affirmed. 


HABPEB  T.  STATE.  (8  Dlv.  535.) 
(Supreme  Court  of  Alabama.    June  20.  1818.) 
Oertiorarl  to  Court  oC  Appeals. 
E.  Loyd  Tate,  Atty,  Gen.,  for  the  Stete. 

MAYFIELD,  J.  Petition  of  Solomon  N.  Hai^ 
per  for  certiorari  to  the  Court  ot  Appeals  to 
review  and  revise  the  judgment  of  said  court 
rendered  in  the  appeal  of  Harper  v.  State.  79 
South.  682.  Writ  Allied. 


HABBIS  V.  STATE.  (6  Div.  451.) 
(Court  of  Appeals  of  Alabama.  Hay  28,  1818.) 

Appeal  from  Circnlt  Court,  TuscalooBa  Cooa- 
ty :  H.  B.  Foster,  Judge. 

Jacli  Harris  was  convicted  of  an  offense,  and 
be  appeals.    Beveraed  and  remanded. 

S.  D.  &  a  D.  liogan,  of  CratervUIe,  for  ap- 
pellant F.  Loyd  Tate,  Atty.  Qm.,  for  the  State. 

BBOWN,  P.  J.  The  questions  presented  by 
this  appeal  were  considered  in  Ourlee  v.  State, 
75  SoutE.  268,  Powdl  v.  State,  75  South.  270. 
and  Pierson  v.  State,  76  South.  487;  and,  on 
authority  of  thcM  cases,  the  Jodsmcnfe  must  be 
reversed. 

Beveraed  and  remanded. 


WETHKBPOBD  v.  STATE. 
(Supreme  Court  of  Florida.    Aug.  14,  1918J 

(Byllabit*  ht  iht  Court,) 
CaiMjiTAi  Law  <&=»814(5)  —  Tbxai<— Evidxhce 

— iNSTEDCnONS. 

Where  a  d^odant  Is  charged        Oe  ttrnt- 

utorj  offense  of  withholding  the  means  <j  sup- 
port from  "his  wife  and  minor  child,"  and  there 
IS  evidence  on  whidi  under  the  statute  the  de- 
fendant may  be  found  not  guilty  as  to  his  wife, 
but  guilty  as  to  bis  minor  <^ild.  It  la  harmful 
error  to  charge  the  jury  in  effect  that  if  he  with- 
holds support  from  either,  he  is  guilty  under 
the  Joint  charge,  where  the  court  refuses  a  re- 
quested instructimi  that,  if  defendant  Is  found 
guilty  as  to  his  minor  child  alone,  they  should 
BO  state  in  their  verdict. 

Error  to  Criminal  Court  of  Becord,  Hills- 
borough County;  W.  S.  Graham,  Judge. 

Jesse  J.  Wetherford  was  convicted  of 
falling  to  suKMWt  minw  child,  and  he  brings 
error.  Reversed. 

John  B.  Sottffio,  of  Tampa,  fbr  plaintlfl  In 
erron  Van  C.  Swearfngen,  Atty.  Gen.,  and 
C.  O.  Andrews,  Asst  Atty.  Gen.,  fbr  the 

State. 

WHITFIELD,  J.  Wetherf<^  was  tried 
In  the  criminal  court  of  record  for  Hills- 
borough county  upon  an  Information  filed 
January  4,  193^  diarging  In  one  coimt  that 
on  February  15,  1916.  in  said  county  he  did 
unlawfully  and  fdonloosly  desert  and  aban- 
don bis  wife  and  minor  daughter;  and  in 
another  count  that  be  did  unlawfully  and 
fdonionsly  withhold  the  means  of  support 
from  his  wife  and  minor  child.   He  was  con- 
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Tlcted  nnder  the  latter  eonnt,  and  took  writ 
of  error. 

The  Btatnte  fsectloD  1,  e.  6483,  Acts  of  1818 
[Comp.  Laws         {  coDtalns  a  prorl- 

lAoa  Oiat  any  man  who  dudl  In  tUs  stfite 
withhold  from  bis  wtfo  and  ^Id,  or  either  of 
tbeni,  the  means  of  support  shall  be  punished 
as  stated  theieln,  wlOi  a  proviso  that  no  hus- 
band shall  be  prosecuted  nnder  this  section 
for  withholding  fnnn  his  wift  vikere  there  is 
exlstlnfe  at  the  tfme  of  sucb  desertl(»i,  audi 
cause  or  causes  as  are  recognised  as  ground 
or  gronnds  for  dlT<ttt^  bj  statute,  In  thJa 
ftate. 

!DherB  ts  OTidence  tiiat  a  cause  of  dlvoroe 
existed.  The  court  charged  the  Jury  that  If 
th^  found  from  the  erldoioe  that  the  de- 
fendant withheld  frcnn  his  daughter  means  of 
su)w>ort,  th^  should  convict  him,  stating: 

"You  see  each  count  embraces  both  parties, 
but,  if  be  ia  guilty  of  any  charge  made  in  either 
count,  he  is  guilty  under  that  count:  if  he  is 
not  guilty  under  either  cfaai^  In  eitaw  coun^ 
then  he  is  not  guUty  under  either  count,  and 
you  would  acquit  him" 
— and  refused  a  requested  cbarge  that: 

"If  you  find  that  the  defendant  deserted  or 
witbb^d  the  means  of  support  from  the  minor 
child,  the  form  of  your  verdict  will  be:  'We, 
the  jury,  find  that  the  defendant  deserted  and 
withheld  the  means  of  suppMt  from  the  minor 
child.' " 

Hie  charges  glvai  were  contusing  and 
harmful  to  tiie  d^le&dttnt,  since  on  Ae  evl- 
dmce  the  Jury  may  have  found  the  defendant 
not  gulld'^  as  to  the  wlfe^  but  guilty  ot  with- 
holding sup^rt  ttaai  the  daughter.  In  which 
case  the  Jury  Aonld  so  state  in  the  verdict. 

Reversed. 


Error  to  Circuit  Ooort,  Manatee  County; 
C.  Lk  Wilson,  Judge. 

Tobe  Wflllace-.was  convicted  of  larcray,  and 
brings  error.  Affirmed. 

H.  S.  Qlazler,  of  Bradeutown,  and  Frank 
Redd,  of  Sarasota,  for  plaintiff  la  errcH*. 
Tan  G.  Swearlngen,  Atty.  Ool,  and  a  O. 
Andrews,  Asst  Atty.  Gen.,  for  the  State. 


BROWNE,  O.  J.,  and  TATLOB,  WJUS, 
and  W£1ST,  JJ.,  ccHicur. 


WAIJiAOB  V.  STATE). 
(Snpreme  Court  of  Florida.  Aug.  0,  1918.) 

(Syttabiu  bv  the  Court.) 

1.  Criminal  Law  «=»7S90!)— iNsrsucnoNe— 

I  NTENT^PBEStTMPTION . 
Upon  a  charge  of  larceny,  where  there  is 
cooSict  in  the  evidence  as  to  the  Intent  with 
which  the  property  was  talien,  or  it  is  of  such  a 
character  as  to  legitimately  authorize  an  infer- 
ence  of  a  felonious  purpose,  then  the  matter 
should  be  submitted  to  the  jury  without  any  in- 
timation from  the  trial  court  as  to  the  force  of 
presumptims  oC  fact  arising  from  any  portion 
of  the  testimony. 

2.  Larceny  4=>68(2)  —  Sttiticiinct  of  Bvi- 

nENCE. 

In  cases  of  larceny,  the  question  of  the  in- 
tent with  which  the  accused  took  the  property, 
with  the  theft  of  which  be  is  charged,  is  pri- 
marily one  of  fact,  to  be  decided  by  the  jury, 
subject  to  reriew  by  the  court. 

3.  Cbiminai.  Law  «s>1168(2>— Apfkal— Suf- 
riCIENCT  OF  EvinsNCE. 

Where  there  Is  substantial  competent  evi- 
dence of  all  the  facts  legally  essential  to  sop- 
port  the  verdict,  and  there  is  nothing  in  the  rec- 
ord to  indicate  that  the  jury  were  influotced  by 
considerationB  outside  the  evidence,  this  court 
will  not  disturb  the  verdict. 


WBST,  J.  Plalntltt  In  error  mu  convicted, 
in  the  drcolt  court  of  Manatee  oountr.  oi  the 
larceoy  of  a  calf,  the  proper^  of  another, 
and  was  sentenced  to  a  term  of  two  yeaxa  in 
state  prison,  Uils  being  the  minimum  pnalty 
for  the  offense.  General  Stetotes  at  Elortda 
1806,  I  8290;  Compiled  Laws  1914. 

ffrom  ttils  Judgment  writ  (tf  errw  was  tak- 
en, and  the  case  Is  here  for  review. 

The  only  Question  presented  and  argued  Is 
the  suffldency  of  the  evidence  to  support  the 
Judgment 

The  owner  of  the  animal  alleged  to  have 

been  stolen  testified  that  it  was  mnning  at 
^arge  on  the  range  in  Mtanatee  county  vrith  a 
herd  of  his  cattle;  that  when  he  and  those 
who  were  asststtng  him  went  out,  in  the 
month  of  April,  1917,  to  pen  this  ber^  and 
mark  and  brand  the  calves  this  calf,  which 
was  about  10  or  11  months  old,  could  not 
be  found;  that  the  calfs  modier  and  "the 
rest  of  that  tribe''  were  found,  but  this  calf 
has  not  been  found;  that  about  a  week  or 
ten  days  after  the  calf  disappeared  this  wit- 
ness, the  owner,  learned  that  a  calPs  hide  of 
the  color  of  his  calf  which  had  dlsappeaml 
bad  been  bought  by  a  merchant  in  Sarasota, 
and  upon  an  examination  of  It  he  recognised 
and  Identified  It  as  the  hide  of  hla  calf;  that 
afterwards  the  witness  and  the  defendant  ex- 
amined this  hide  together,  and  the  defendant 
admitted  that  he  killed  the  calf  from  which 
the  hide  was  taken.  There  Is  other  evidence 
In  behalf  of  the  state  In  corroboratlMi  ot  the 
testimony  given  by  this  witneffi. 

The  defense  is  that  the  calf  whldi  the  de- 
fendant admitted  killing  was  the  property  ol 
the  defendant  He  admits  killing  audi  an 
animal,  and  that  the  hide  was  sold  te  the 
merdiant  In  Sarasota,  bat  he  jays  Hiat  Qie 
animal  was  his.  It  was  drivoi  from  the 
range  to  the  home  of  defendant  at  bis  re- 
quest and  slaughtered  there  In  the  daytime, 
and  those  who  assisted  him  in  Ite  slaughter 
testified  In  his  bdialf  that  the  defendant 
claimed  to  own  the  calf,  and  that  it  was 
found  with  a  cow  which  be  also  claimed  to 
own.  He  did  not  deny  that  he  killed  sodL 
an  animal,  and  ao  t&r  aa  tbs  evld«ice  dh>- 
cloees  there  was  no  concealment  of  It 

[1]  The  contention  is  made  that  this  case 
cwnes  within  the  rule  announced  In  the  case 
of  Dean  v.  State.  41  Fla.  291,  20  SoUttL  639, 
79  Am.  St  Rep.  186,  where  It  was  said,  quot- 
ing from  a  decision  of  the  Supreme  Oonri  of 
Alabama,  that: 
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/Where  Uie  taking  b  open,  and  there  ia  no 
tDbaeqnent  attempt  to  conceal  the  property,  and 
no  deDioL  bat  an  avowal  of  the  taking,  a  strong 
preetimptiOD  arises  that  there  waa  no  felonious 
intent,  which  moat  be  repelled  by  clear  and  con- 
vindng  «Tldaic&  befwe  a  convictioii  ia  aothor- 
laed.** 

In  the  later  cage  of  Long  t.  State,  44  Fla. 
134,  32  South.  870,  tMs  rule  was  explained 
and  limited  somewhat  The  court  said: 

"Hie  principle,  however,  announced  in  the 
beadnote  in  ue  Dean  Oan^  opon  this 
coart  acted  la  determining  the  aoffldencr  of 
the  evidence  then  twfore  it,  mnat  not  be  re- 
garded as  statinjK  a  i»inciple  of  law  wbidi  an 
accused  baa  a  nsbt  to  have  charged  in  hia  fa- 
vor, and,  if  auch  ia  ita  effeet  it  most  be  lim- 
ited. Wh«re  there  is  oraflict  In  the  evidence  as 
to  the  intent  with  which  the  property  was  taken, 
or  it  ia  of  each  a  cliaracter  as  to  legitimately 
authorize  an  inference  of  a  f^oniooa  porpase, 
then  the  matter  should  be  submitted  to  tbe  jury 
withoQt  any  intimadon  from  the  trial  conrt  as  to 
the  tonx  of  presomptions'  of  (act  ariaing  from 
any  portion  of  tlie  testimony." 

See^  also.  Bird  State.  48  ria.  3, 87  Smth. , 
l!2S;  Baas  t.  State.  08  Fla.  1.  50  South.  581. 

[2]  Now,  It  Is  weU  estabUsftied  that  In  cas- 
es of  larcoiy  the  questlm  of  the  lateat  with 
which  the  accused  took  the  property,  with 
the  tbef  t  of  which  he  is  charged,  is  primarily 
one  of  fact  to  be  decided  by  the  jury,  snb- 
ject  to  review  by  the  court  It  was  ezpresdy 
so  held  by  this  conrt  In  the  case  last  above  re- 
ferred to.  This  being  tme,  the  Jury  trying 
this  case  has  passed  upon  this  question,  jnst 
as  they  passed  upon  every  other  question  of 
fact  In  Issue  opon  the  trial,  and  found  against 
the  plaintiff  in  error.  By  declining  to  set  the 
verdict  aside  the  sanction  of  the  learned  cir- 
cuit Judge  trying  the  case  has  been  given  to 
this  finding.  There  are  ctHifllcts  in  the  evi- 
dence, but  the  jury  who  saw  and  heard  all 
the  witnesses  have  accepted  the  state's  thewy 
of  the  case.  There  is  substantial  competent 
evidence  of  all  the  facts  legally  essmtlal  to 
support  the  verdict,  and  there  is  nothing  In 
the  record  to  indicate  that  the  jury  were  In- 
fluenced by  considerations  out^de  the  evi- 
dence. We  will  therefore  not  disturb  It 
HcClellan  t.  State,  66  Fla.  216,  63  South.  419 : 
Barrentlne  v.  State,  72  Fla.  1,  72  South.  280 ; 
Herodon  t.  State,  78  Fla.  461,  74  Sonth.  Sll ; 
McCoy  T.  State,  78  South.  168;  Ueeoea  t. 
«tate,  78  Sontii.  680. 

TbB  Judgmmt  Is  afflrmed. 

BBOWNHl  0.  J.,  and  TATLOB,  WHIT- 
FlVSUDf  and  EUJtS,  JJ.,  concur. 


BAIjL  BBOS.  v.  HOLLAND. 
(Supreme  Court  of  Florida.    Aug.  13,  1918.) 

fSwUohut  hf  th«  Court.) 

1.  JiTPOiCENT  «s»266— Motion  in  Aebest. 

A  motion  in  arrest  of  judgment  must  be 
based  opon  matters  aivearing  on  the  face  ot  the 
reetMid. 


2.  JUDOMKNT  *=>259  —  Monow  nc  Abhest— 
OaoTTNDe. 

Motions  in  arrest  of  judgment  arise  from  in- 
trinsie  causes  appearing  upon  the  face  of  the 
record,  and  must  be  founded  upon  audi  matter 
as  woidd,  ajtoa  demurrer,  have  been  anfficient 
to  orertlmnr  the  aetion  or  plea. 
8.  JuDOifXHT  «s»266— Motion  in  Abbest. 

A  motion  in  arrest  of  judgment,  where  the 
verdict  and  judgment  are  in  favor  of  the  plain- 
tiff, will  not  be  granted  If  tile  dedaratlon  on  its 
face  shows  a  TWid  caose  of  action  and  im  not 
desnorrable.  . 

4.  JtrixiMBnT  «s»a68(2>— Motion  in  Abbkst. 

Where  a  praecipe  for  summons  is  filed  and 
summona  la  issued  thereon  to  three  persons  and 
served  on  two  of  them  returnable  to  April  rule 
day,  on  whidi  day  the  two  enter  an  appearance, 
and  the  declaraatm  in  assumpBit  is  not  filed 
till  August,  but  default  judgment  for  failure  to 

£lead  is  entered,  sulwequent  to  which  time  dur- 
ig  a  term  of  the  dtcint  oonrt,  the  amount  due 
was  ascertained  by  a  Jury  and  i«dgm«it  lODder- 
ed  thereon,  a  motion  in  arrest  ot  judgment  is 
properl;  denied. 

Sn»r  to.€»icidt  Oonrt;  Jaducm  Oount?; 
a  L.  vnison,  mdsb 

Actltm  by  Sam  Hcdland  against  Wesley 
Ball  and  otitiMB.  Judgment  by  default 
against  Wflsler  Bali  and  Georgs  Ball,  Jr.,  as 
partners  and  indlvldnally,  and  th^  bring 
emr.  Afflrmed. 

ThoB.  B.  Walker,  of  Marlanna,  for  plain- 
tiffs In  error.  J.  H.  Finch,  of  Marlanua,  for 
deCendant  In  tmoti 

WHITFIEW.  J.-  On  Mardi  28. 191«,  Hol- 
land by  oonnael  died  a  ^«cipe  for  anmnums 
against  Wesley  Ball  and  George  Ball,  Jr., 
Individually  and  as  partners  as  Ball  Broa, 
and  against  W.  O.  Butler,  Jr.,  returnable  to 
the  rule  day  in  April.  Service  was  made 
March  24th  on  Wesley  Ball  and  George  Ball, 
Jr.  On  April  3d,  an  appearance  was  entered 
for  Ball  Bros.  ^On  Ai^rust  Sth  a  dfidaratlon 
containing  common  counts  In  asanmpsiC  waa 
filed,  wherein  Wesley  Ball  and  George  Ball, 
Jr.,  individually  and  as  partners,  were  made 
defendants.  On  September  4th  a  default 
judgment  for  fhllnre  to  iflead  ms  entered  by 
the  clerk  against  Wesl^  Ball  and  George 
Ball  as  partners  and  as  individuals.  At  a 
term  of  court  subsequently  held,  the  amount 
due  was  ascertained  by  a  jury,  and  judgmmt 
rendered  therefor.  DefMdants  moved  In  ar- 
rest of  judgment  on  the  following  grounds: 

"IHrat  Because  the  dedaxatton  filed  in  the 
abov»«ntjtled  cause  was  not  filed  witfiin  the 
thne  required  by  law. 

"Second.  Because  said  declarati(Hi  was  filed 
after  more  than  two  rule  days  had  elapsed  from 
the  return  day  of  the  writ  wiUiout  the  knowl- 
edge or  consent  of  the  defendants  or  by  leave  of 
the  court  first  had  and  obtained. 

"Tblrd.  Because  the  plaintiff  was  without  au- 
thority of  law  to  file  his  declaration  when  he 
did  without  due  and  legal  notice  in  writing  swv- 
ed  opcm  theee  defendants,  together  with  proof 
of  same  and  an  order  ot  the  court  authorising 
said  declarati<m  to  be  filed. 

"Fourth.  Because  plaintiff  amended  his  plead- 
iugs  without  notice  of  any  kind  to  these  de- 
fendants. 

"Fifth.  Because  the  pleadings  in  said  cause 
ownects  W.  O,  BntleTi  Jr.,  as  a  eodefendant 
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and  be  vu  diamissed  from  uid  cause,  to  the 
pr^odice  <^  them  defendantai  witboot  luithority 
ot  law." 

This  motlim  in  arrest  was  dented*  and  the 
defendants  took,  writ  of  error  and  assigDed 
tbe  denial  of  the  motion  in  arrest  ot  Judg- 
ment as  error. 

[1-S]  A  motion  In  anest  of  jndgmoit  must 
be  based  upon  mattem  ap];»earing  on  tbe  faoe 
of  the  record. 

Motions  In  arrest  of  jndgnmt  srlse  from 
Intrinsic  causes  ajveaiing  iqion  tbe  face  of 
tbe  record,  and  must  be  founded  upon  such 
matter  as  would,  upon  demurrer,  bare  beea 
sufficient  to  overthrow  the  action  or  plea. 
Sedgwlcflc  T.  Dawklns,  18  Ela.  S3S. 

A  motkm  In  arrest  4tf  Judgment,  wbere  the 
TVdlct  and  jndgmeit  are  In  favor  of  the 
pl^tlff,  wlU  not  be  granted  U  the  declara- 
tion on  Its  fiioe  Bbows  a  valid  cause  at  action 
and  is  not  demurmUfc  Hycr  t.  Vani^,  18 
na.  647;  Bnfl  t.  Oecvgla.  S.  &  F.  B.  Co.,  07 
Fla.  224,  64  South.  78S. 

[4]  Section  1417.  Geneml  Statntes  of  1906 
(Oomp.  laws  1914,  i  1417),  is  as  ff^lows: 

*The  plaiotifr  shall  file  his  dedaratioa  on  or 
before  tne  rule  day  to  which  the  procen  is  made 
returnable,  or  on  w  before  the  next  succeediuf 
rale  day,  unleM  further  time  be  allowed  by  tbe 
court." 

Rule  1&  ot  the  circuit  court  rules  Is  as 

follows: 

"All  declarations  shall  be  filed  on  or  before 
the  rule  da;  to  which  the  process  is  made  re- 
turnable. If  not  thus  filed  no  default  for  want 
of  appearance  shall  be  entered.  If  the  declara- 
tion is  not  filed  on  the  next  succeeding  rule  day 
thereafter  the  case  shall  stand  dtsmiaeed  at  tbe 
cost  of  the  plaintiff,  and  tbe  deric  ^ball  enter  an 
order  accordingly.  If  it  is  filed  upon  or  before 
that  day,  the  defendant  shall  be  held  to  enter 
Mb  appearance  upon  tfaat  day,  and  tbe  cause 
shall  ijroceed  in  all  respects  as  if  that  bad  been 
the  original  day  for  tbe  return  of  the  process." 
Crawley's  Ctnnpiled  Boles  of  Practice  1915,  p. 
8, 14  PTa.  p.  10. 

.  This  rule  makes  It  the  duty  of  the  <i&A  to 
otter  an  order  dinnlsslng  the  case  upon  fail- 
ure of  ibe  plalnttff  to  flie  his  declsratton  w 
or  before  the  rule  day  next  socoeeding  the 
role  day  to  which  the  process  la  made  re- 
tumatde  and  served.  See  PoppeU  v.  Cul- 
pepper, fi6  ina.  S16, 47  South.  361.  The  form- 
er rule  Is  dlBcuMed  In  Cook  v.  Oock,  IS  Fla. 
634.  But  a  motion  In  arrest  of  Judgment 
goes  to  the  legal  soffldency  of  the  pleadings 
to  snstxin  the  finding  made,  and  not  to  de- 
faults in  filing  pleadings. 

Non  constat  the  time  for  filing  the  dedara- 
tion  was  extended  by  tbe  court  The  defend- 
ants were  duly  served  with  summons,  and  if 
the  declaration  was  not  duly  filed,  the  de- 
fendants had  their  remedy.  The  record 
proper  does  not  afflrmatlvely  show  that  there 
was  no  authority  to  file  the  declaration 
when  it  was  filed.  There  being  cmnmon 
connts  in  the  declaration,  and  doe  service  of 
summons  with  default  Judgment  for  falling 
to  plead,  and  a  finding  by  a  Jury,  followed 
by  a  Judgment  of  the  circuit  court  on  the 


dedanitioo  and  the  finding  the  motioD  ia 
arrest  oC  Judgment  was  iwoperty  overmled. 
Judgnwnt  affirmed. 

BROWNE,  C.  J.,  and  TATLOB,  JBlUSk 
and  WEST,  JJ^  concur. 


SIOFPEB  T.  BEESEL 
(Snpreme  Court  of  Flotida.    Aug.  14^  ISIS) 

(BvOalma  by  ike  Oouri.) 
Advebse  Possession  «=9ll4<l)— EviDEircE. 

Under  the  facts  of  this  case,  tbe  eridoice  it 
legally  safflcient  to  riiow  possession  on  wl^ch 
title  1^  adverse  poesessloa  may  be  acquiivd. 

Error  to  Circuit  Court,  EscamUa  Ooonty; 
J.  Emmet  Wolfe,  Judge. 

Action  by  J.  S.  Beese  against  J.  H.  Skip- 
per. Judgment  for  plalutU^  and  defendant 
brings  error.  Afflrmed. 

John  0.  Avwy,  of  Fenasocda,  tor  tfaintlff 
in  emr.  E.  O.  Maxwell,  at  PauMHX^  for 
defendant  ia  enor. 

WHITrifiLD,  J.  In  an  action  of  eject- 
ment the  plaintiff  preralted,  and  the  de- 
f  aidant  took  wztt  of  emx. 

Tba  dedaive  questttm  presanted  Is  whethn 
the  plaintiff  or  his  predecessors  In  claim  ac- 
quired title  to  land  indnded  la  a  Spanish 
grant,  by  advaxse  poseeaslon  vatAer  oolor  of 
title  afllorded  by  an  Invalid  tax  deed,  whidi 
pnrpmrted  to  omvey  "tike  Juan  Domlngoei 
tract,  being  section  34,  T.  2  S..  3Et.  30  W..  and 
the  west  portion  of  lot  3  of  aecttm  36^  same 
township^  containing  in  all  1^63  acres." 

It  appears  that  the  grantee  in  the  tax  deed 
exercised  ownership  over  the  entire  tract  by 
keeping  oft  trespassers,  disposing  of  the  tim- 
ber, selling  off  portitms  of  the  tract,  leasios 
other  portions,  and  improving  portions  with 
buildings,  fences,  etc.  Subsequent  to  the 
possession  assumed  under  tbe  tax  deed  por- 
tions of  the  tract  were  platted  into  lots,  and 
some  of  the  lots  were  assessed  separately. 
The  above  acts  of  dominion  and  ownership 
continued  for  much  more  than  the  statutory 
period  for  acquiring  title  by  adverse  posses- 
sion; but  the  grantee  In  the  tax  deed  and  bis  j 
privies  did  not  bold  actual  occupancy  of  the 
entire  tract,  though  there  was  no  adverse  oc- 
cupancy to  such  parties,  exc^t  under  convey' 
ancee  of  portions  of  the  tract  under  the 
grantee  In  the  tax  deed. 

Tbe  statute  provides  that:  ' 

"For  the  purpose  of  dmstitutins  an  advene 
possession  by  any  persm  claiming  a  title  found- 
ed uptm  a  written  mstroment.  or  a  judgment  of 
decree,  land  ebaW  be  deemed  to  have  been  pca- 
seesed  and  occupied,  bi  the  foUowinf?  cases: 

"1.  Where  it  nas  been  usually  cultivated  er 
improved. 

"2.  Where  It  has  been  protected  by  a  sobstaa- 

tial  mclo&ure. 

"3.  Where  (although  not  inclosed)  it  has  been 
used  for  tbe  supply  of  fuel,  or  of  fencing  timbtf 
for  tbe  purpose  of  budiandry,  or  tot  the  ordi- 
nary use  of  tbe  occupant;  or 
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"4.  Wbere  a  known  lot  or  single  farm  has 
been  partly  improTed,  tbe  portion  of  sncb  farm 
or  lot  which  ma;  have  been  left  not  cleared  or 
not  indosed  according  to  tbe  aaual  course  and 
custom  of  the  adjoining  country,  shall  be  deem- 
ed to  hare  been  occupied  for  the  same  length  of 
time  as  the  part  improved  or  cnltiTated." 

Sectioa  1721,  Gt«n.  Stats.  1JN>6,  Compiled  Laws 
1914. 

Tlic  acts  of  poBseaslon  above  stated  appear 
to  be  saffldent,  under  the  drcnmst&Dces  of 
this  case,  "for  the  ordinary  use  of  the  oc- 
ropant"  within  that  provision  of  the  quoted 
statute  the  grantee  la  the  tax  deed  being  the 
occupant  of  at  least  a  portion  of  the  tract, 
which  is  an  entirety.  Besides  this,  section 
fil8  of  the  General  Statutes  of  1906,  Compiled 
Laws  of  1914,  provides  for  assessing  land  in- 
cluded in  Spanish  grants  or  donations  to  oe 
assessed  as  an  entire  "tract,  lot,  piece  or 
parcel,"  which  would  indicate  that  a  Span- 
ish grant  or  donation  may  be  "a  known  lot," 
which,  when  partly  ImproTed,  the  portion 
"left  not  cleared  or  not  inclosed,  according 
to  the  osaal  course  and  custom  of  the  adjoin- 
ing country,  shall  he  deemed  to  have  been  oc- 
cupled  for  tbe  same  length  of  time  as  the 
part  Improved  or  cultivated." 

As  tbe  possesion  found  for  the  plaintiff  is 
le^Uy  snfBcient  to  mature  title  by  adverse 
possession  under  color  of  title,  the  verdict 
has  support  in  tbe  evidence,  and  orora  of 
procedure,  if  any,  were  bannleaa. 

Judgment  affirmed. 

BpOWNX:,  C.  J.,  and  TATLOB,  KLXJS, 
and  WEST,  JJ.,  concur. 


FLOBIDA  EAST  COAST  RY.  CO.  T. 
DAVIS  et  al. 
(Supreme  Court  of  Florida.    Aug.  14.  19180 

OOUMXSCK   *S98(12)  —  SXCttUBIVX  POWXB  OF 
CONOBESS— InTEBSTATE  ShIPUENT. 

In  an  action  (or  damages  to  interstate  ship- 
ment of  good^  awlicaMe  federal  statutes  are 
paramount  to  eadiufon  of  incfnustent  state 
ralea  of  liability  and  proGednre, 

Error  to  Circuit  Court,  Brevard  County; 
J,  W.  PerklnB,  Judge, 

ActlMi  by  Ardenla  Davis  and  Saotiel  O. 
Davis  against  the  Florida  East  Ooeat  Bail- 
way  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Beveraed,  and  new 
trial  granted. 

Armstead  Brown,  of  Miami,  Rnfas  H.  Rob- 
bins,  of  West  Palm  Beach,  and  Sgford  Bly, 
of  Ja<*8onville,  for  plaintiff  In  error.  James 
I.  Mltctatil,  of  Titnsville,  and  Massey  A  War- 
low,  of  Orlando^  fbr  defeodaota  in  errw. 

PEB  CURIAM.  This  writ  of  error  was 
taken  to  a  Judgment  for  damages  for  a  car- 
load of  goods  and  live  stock,  Injared  by  fire 
in  course  of  an  Interstate  shipment,  under 
bill  of  lading  stipulations  affecting  the  car- 


rier's liability.  One  of  the  plaintiffs  was  in 
the  car  as  a  caretaker  of  the  lire  stocb,  and 
used  a  lighted  lantern  therein.  Defend 
permissible  under  the  federal  law  were  Inter- 
posed, and  to  some  extent  allowed.  Applica- 
ble federal  statutes  are  paramount  herein  to 
the  exclusion  of  Inconsistent  state  rules  of 
Uabllity  and  procedure.  In  tbe  proceedings 
conflicting  state  and  federal  relations  af- 
fecting substantial  rights  of  the  parties  were 
so  an?Ued  as  to  confuse  the  issues  to  the  in- 
jury of  the  carrier  as  shown  the  damages 
awarded.  See  Missouri.  Kan.  &  Tex.  Ry. 
Co.  V.  Ward,  244  D.  8.  883.  87  Sop.  CL  617. 
61  L.  Ed.  1218;  Erie  R.  B.  Co.  v.  Stone,  244 
U.  S.  382,  37  Sup.  Gt  683,  61  li.  Ed.  1173 : 
Can  r.  Texas  ft  P.  B.  Oa,  194  U.  S.  427,  24 
Sup.  Ct  ^63,  48  Ia  Ed.  1058;  Adams  E:^ 
Co.  V.  Cronlngn,  226  T7.  6.  491,  33  Snp.  Ct. 
148,  67  L.  Ed.  814,  44  L.  R.  A.  (N.  8.)  267: 
Southern  R.  Co.  v.  Prescott,  240  U.  8.  632,  86 
Sup.  Ct  469,  60  L.  Ed.  836;  Central  Veis 
mont  R.  Co.  v.  Wlilt^  238  U.  8.  607,  36  Sup. 
Ct.  865,  69  Ed.  1483,  Ann.  Caa.  1916B. 
252;  Kansas  City  Southern  R.  Ca  v.  Cart, 
227  U.  8.  688,  88  Sup^  Ct.  381,  67  L.  Ed. 
688;  Georgia,  F.  ft  A.  R.  Co.  v.  BUsh  Mill- 
ing Co..  241  U.  8.  190^  36  Sup.  Ct  641,  00 
L.  Bd.  948;  G.  H.  ft  8.  By.  V.  Wallace,  223 
U.  S.  481.  32  Sup.  Ct  200,  06  L.  Ed^  616. 
Bevwaed  lior  a  new  trlU. 

BBOWME,  C.  J.,  and  TAYLOR.  WHIT- 
FIELD. ELLIS,  and  WEST,  JJ.,  concur. 


CURKT  V.  MOHAN,  Sheriff.    CNo.  2.) 
(Snprane  Court  of  Elorida.    Aug.  16,  1918.) 

fSitUdbtu  9v  the  Court.) 

1.  Fish  «s»10(1)  —  Lickkse  Tax  —  Auenb  oa 

NORrBESIDBNTB. 

The  provieion  of  chapter  6877,  Acts  191Q, 
that  "an  additional  licsise  tax  of  ten  dollars 
shall  be  required  of  all  aliens  or  nonresidents 
of  the  state  *  *  *  on  each  boat  or  vessel 
engaged  in  the  fishing  industi?  in  this  state, 
operated  in  whole  or  in  part  by  such  alien  or 
nonresident  in  addition  to  the  boat  license  tax 
required,"  is  not  qualified  by  the  provision  of 
the  statute  that  "the  payment  of  a  license  tax, 
or  the  procurintr  of  any  license  shall  not  be  re- 
quired of  persons  fishing  only  with  hook  an<l 
tine  or  with  rod  and  reel  or  similar  device." 

2.  Fish  «=9ld  —  Ai.I£Ns  or  Nonbebidents  — 
License  Fees. 

Ad  information,  alleging  that  the  defendant, 
an  alien  or  nonresident  of  the  state,  did  engage 
in  taking  fish  with  a  hook  and  line  only  from 
the  salt  waters  of  the  state  in  a  boat  engaged  in 
the  Oshing  industry  in  the  state,  which  boat 
waa  operated  in  part  by  the  defendant,  states- 
an  offense  under  chapter  6877,  Acts  1915. 

Browne.  C  3^  dissenting. 

Error  to  Circuit  Cour^  Dade  Counter:  H. 
Pierre  Branning,  Judge. 

Petltioii  by  Lawrence  Curry  for  babean 
corpus  against  D.  W.  Moran.  Petlt!o«ter 
was  remanded,  and  brings  error.  Affirmed. 
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Price  4t  Price,  of  Miami,  for  plaintiff  in 
•wror.  Van  C  Swearingen,  Atty.  Qm.,  and 
Worth  W.  Tramm^  Ajut  At^.  GoL,  for 
d^endant  in  error. 

WHITFIEU),  J.  Cart;  was  remanded  in 
habeas  corpus  proceedings  and  was  aUowea 
and  took  writ  of  error. 

The  charge  on  which  he  was  held  Is  that: 

"Said  Lawrence  Curry  being  then  and  there 
an  alien  or  nonresident  of  the  state  of  Florida, 
did  then  and  there  engage  in  taking  fish  with 
a  hook  and  line  only  from  the  «alt  waters  of 
the  state  of  Florida  In  a  boat,  whidi  said  boat 
was  then  and  there  enfraged  in  the  fishing  in- 
dustry in  the  state  of  Florida  in  the  county  of 
Dade  and  state  of  Florida,  as  aforesaid,  and 
which  boat  was  then  and  there  operated  in  part 
by  him,  the  said  Lawrence  Curry,  a  nimresi- 
dent  as  aforesaid ;  the  said  Lawrence  Gurry  at 
the  time  of  so  engaging  in  said  fishing  industiT, 
aa  aforesaid,  not  havmg  then  and  there  paid 
the  additional  license  tax  required  of  aliens  fish- 
ing from  boats  operated  in  whole  or  in  part 
by  aliens  or  nonresidents  of  the  state  of  Flor' 
ida,  and  without  haTing  taken  out  the  license 
required  by  the  laws  of  the  state  of  Florida 
of  aliena  or  nonresidents  on  boata  or  vessels 
engaged  in  the  fishing  industry  In  the  state  of 
Florida  operated  in  whole  or  in  part  by  such 
alien  or  nonresidoit '  in  addition  to  the  boat 
license  tax  regalred  by  the  statates  of  the  state 
of  Florida." 

Chapter  6877,  Acts  at  1915,  contains  the 
following  proTlsionB: 

"Any  and  all  boats  or  Teasels  engaged  in  the 
fishing  Industry  in  the  salt  waters  of  the  state, 
before  beginning  operations,  must  first  procure 
a  police  license  &om  the  commissioner  of  ag- 
ricalture,  and  for  this  purpose  the  owner,  cap- 
tain or  agent  of  such  vessel  must  present  in 
writing  to  tbe  said  commissioner  <^  agriculture 
pa  application  setting  forth  tbe  name  and  de- 
scription of  such  vesstt,  name  and -poet  office  ot 
the  owner,  the  number  of  nets  carried  by  such 
boat,  and  any  such  further  data  as  said  commis- 
rioner  of  agriculture  shall  deem  necessary,  on 
bhmks  to  be  fumisbed  by  tbe  commissioner  <i£ 
agriculture,  and  thereupon  the  commissioner  of 
agriculture  shall  register  such  boat  or  vessel'  and 
shall  issue  necessary  license  on  payment  of  cost 
thereof.  All  licenses  shall  be  granted  to  the 
boat  or  vessel  according  to  the  following  sched- 
ule: 

"Boats  under  16  feet  long  and  under  4  feet 
beam,  $1.00:  boats  over  16  feet  Itog  and  over  4 
feet  beam.  20  cents  for  each  additional  foot  or 
fraction  toereof  of  length  or  beam. 

"Provided,  that  any  person  paying  tbe  above 
license  shall  not  be  required  to  pay  an  addi- 
tional license  for  fishing  in  any  fresh  water. 

"An  additional  license  tax  of  ten  dollars  shall 
be  required  of  all  aliens  or  nonresidents  of  tbe 
state  of  Florida  on  eadi  boat  or  vessel  engaged 
in  the  fishing  industry  in  this  state,  operated 
in  whole  or  in  part  by  such  alien  or  nonreei- 
dentv  in  addition  to  the  boat  license  tax  required 
in  this  sectitsi.  ThB  failure  of  any  tiHea  ot  non- 
resident to  secure  such  additional  license,  tor 
snch  boats,  before  engaging  in  ths  idling  indus- 
try in  this  state  will  be  CMuddered  a  violatim  of 
this  set. 

"Whoever  being  an  alien  or  nonresident  of  this 
stste,  and  who  shall  engage  in  taking  fish  or 
•oysters  fimn  the  salt  waters  of  this  state  for  any 
purpose  other  than  his  own  individual  use,  shall 
be  required  to  pay  a  license  tax  of  ten  dollars 
per  annum.  Sii<ji  alien  or  ncmresident  shall 
make  application  to  the  commissioner  of  ag- 
riculture, over  his  own  rignature,  for  such  li- 
cense on  blanks  famished  by  the  commissioner  of 
agriculture,  whidi  shall  set  forth  tbe  nationality 


of  Boch  alien  or  nonresident,  local  address  and 
sudi  other  Informstion  as  may  be  required  by 

tbe  commissioner  of  agriculture." 

"The  payment  of  a  license  tax,  or  the  procur- 
ing of  any  license  shall  not  be  required  per- 
sons fishing  only  with  hook  and  Una  or  with  rod 
and  red  or  similar  device." 

[1, 1]  Tbe  contention  is  that  in  view  of  the 
last-quoted  provision  of  the  statute,  the  | 
cha^e  does  not  state  an  offense  under  the 
law.    But  the  last-quoted  iHrovlsion  has  no 
reference  to  the  paragraph  Oiat: 

"An  additional  license  tax  of  tra  dollars  shall  I 
be  required  of  all  aliens  or  nonresidents  ot  tbe 
state  of  florida  on  each  boat  or  vessel  engaged 
in  the  fishing  industry  in  this  state,  operated  in 
whole  or  In  part  by  such  alien  or  nonreaidoit,  in  i 
addition  to  the  boat  ticense  tax  required  in  | 
this  section.  The  failure  of  any  alien  or  noures-  i 
dent  to  secure  such  additional  license  for  such 
boats,  before  engaging  in  the  fishing  industry  in 
this  state 'will  be  considered  a  vidatioa  ct  tbk 
act." 

Id  snbstance  the  charge  Is  that  Curry,  ao 
alien  or  nonresident  of  the  state,  In  a  boat  | 
engaged  in  the  fishing  Industry  In  Dade  I 
county,  Fla.,  whldi  boat  was  operated  in  part  ! 
by  Carry,  did  engage  in  taking  fish  with  a  ; 
hook  and  line  only  from  the  salt  waters  of  I 
the  state  This  charge  states  an  oOeaae  nn-  | 
der  the  paragraph: 

"An  additional  license  of  ten  dollars  shall  be  : 
required  of  all  aliens  or  nonresidttitB    •    •  * 
on  each  boat  *  *  *  engaged.in  the  fishing  in-  j 
dustrv  in  this  state,  operated  in  wbaie  or  in 
part  by  such  alien  or  nonresident,"  etc.  I 

— and  the  allegation  of  the  diarge  that  Car 
ry  did  "engage  In .  taking  fiah  wi0i  a  hook 
and  line  only"  is  surplusage  Uiat  does  not 
affect  the  gist  of  the  diarg& 
Order  affirmed. 

TA7L0B,  ELLIS,  and  WEST.  JJ.,  concur.  | 
BROW^,  a  J.,  dissents.  ' 

MAJS,  J.  (concurrinift.    nie  pmpoee  <tf 
ttie  fifth  paragraph  of  the  section  Is  to  Im- 
pose a  license  tax  npon  eadi  sllen  n^ged 
in  the  flsblnff  lndusti7  ^ere  his  actlTltles  | 
are  enqiloyed  on  a  boat  oigaged  In  sndi  In- 
dustry. One  Wbo  assists  in  operating  sncii  a  | 
boat,  either  as  a  sailor,  ^€t,  oarsman,  en- 
gineer or  In  any  capadtr  reqidxlng  Us  pres- 
ence on  the  boat  la  engaged  In  the  flying 
industry.   If  he  Is  an  alien,  he  is  required 
to  pay  a  tax  of  f  10  for  engaging  in  such  in- 
dustry upon  a  boat  73ie  allegation  Oiat  he 
personally  used  only  a  hook  and  line  for  ! 
catching  fish  is  snzplnsage. 

An  alien  oigaged  In  taking  fish  from  salt 
mtters,  for  other  than  his  peraooal  vat, 
whether  he  works  on  a  boat  or  not,  coous 
within  tbe  provisions  of  iMragr^i  0  of  sec- 
tlon  14,  provided  he  uses  other  means  than  a  j 
hook  and  line  or  rod  and  "reed"  (reel  I 
suppose  is  meant),  or  similar  device  for  tak- 
lug  the  flsb  from  the  waters. 

The  indictment  Charges  an  oflToise,  be- 
cause the  defendant  is  an  alloi  assistliig  in 
the  operation  of  a  boat  mgaged  in  tb»  BA- 
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Ing  Industry  and  haa  failed  to  procure  for 
hlmadf  a  Uoenae  tw  aigagliig  In  andi  Indos- 
try. 

I  think  tbat  an  occupational  or  license  tax 
may  be  required,  of  an  ahea  for  engaging  in 
such  bostness  In  Florida  waters,  although 
no  such  occupational  tax  la  imposed  iq>on  a 
dtlzen  of  the  state  engaged  In  such  Industry. 
Ex  parte  Glllettl,  70  Fla.  442,  70  South.  446; 
Geer  v.  State  of  Connecttcnt,  161  U.  B.  619, 
16  Sup.  CL  600,  40  L.  Ed.  703. 

It  Is  true  that  the  Indictment  does  not 
negative  the  Idea  that  the  defendant  had  ob> 
tained  a  license  under  the  sixth  paragraph 
of  the  sectiMi,  but  if  the  payment  of  a  li- 
cense under  that  paragraph  would  relieve 
htm  from  the  payment  of  a  license  under 
rtaragraph  B-  that  would  be  a  matter  of  de- 
fense. 

So  I  tbiiik  the  petitioner  Aonld  be  re- 
manded. 


CmtBY  T.  MOBAN,  Sheriff.  (No.  1.) 
(Sn^mne  Court  of  Florida.    Aug.  15,  1918.) 

(SwttahuM  by  A«  Court) 

Fish  «s910(1)~Licen8K— Biobtb  or  AuBiffl 

OB  Nonresidents. 
An  information,  charging  that  the  d^endant, 
an  alien  or  nonresident  of  the  state,  did  engage 
in  taking  fish  from  the  salt  waters  of  the  state 
for  par];x)se8  other  than  his  own  individual  ase, 
with  hook  and  line  only,  without  procnring  a 
license  therefor,  does  not  state  'an  offense  under 
diapter  6877,  Acts  of  1915,  since  the  exemption 
from  license  taxes  of  those  who  fish  only  with 
hook  and  line  ext^s  to  aliens  or  nonresidents 
who  take  fish  from  the  salt  waters  of  the  state 
for  other  than  their  jndividu&l  use. 

Error  to  Circuit  Court,  Dade  County;  H. 
Pierre  Braunlng,  Judge. 

Application  of  lAwrence  Curry  for  writ  of 
habeas  corpus  against  D.  W.  Moran,  sheriff 
<tf  Dade  Oonnty.  Writ  denied,  and  petitioner 
brlnsa  error.   Order  reversed. 

Price  &  Price,  ct  Miami,  for  plalntltT  In 
error.  Van  C.  Swearingen,  Atty.  Gen.,  and 
Worth  W.  Tramm^Il,  AssL  Att7.  G^'.  tor 
defendant  to  error. 

WHITFIEU),  J.  The  circuit  judge  to 
hat>eas  corpus  proceedings  remanded  Curry 
OQ  a  diarge  that  he,  "betog  then  an  alien  or 
nonresident  of  the  state  of  Florida,  did  then 
and  there  engage  to  taktog  flsh  from  the  salt 
waters  of  this  state  to  Dade  county,  Fla., 
for  purposes  other  than  his  own  Individual 
use,  with  book  and  Itoe  only,  without  secur- 
ing the  license  required  of  allfflu  or  nonresl- 
dents  of  the  state  of  Florida  by  the  state  of 
Florida,  and  wlUiout  paying  the  license  tax 
Imposed  upon  such  aliens  or  nmresideiits  of 
the  state  of  Florida  the  state  of  Florida, 
and  without  having  made  application  to  the 
commlssiwar  ot  agriculture  ov^  his  own 
signature  for  audi  license  oa  blanks  famish- 
ed by  tbe  commissioner  ot  agri<>ultura." 


Curry  was  allowed  and  took  a  writ  of 


error. 


Chapter  6877,  Acts  of  1015  (section  14)  coa- 
talne  the  following  provisions: 

"Whoever  being  an  alien  or  nonresident  of 
this  state,  and  wno  sliall  engage  in  taking  fish 
or  oysters  from  the  salt  waters  of  this  state 


per  _ 
dent  shall  make  application  to  the  commissioner 
of  agriculture,  over  his  own  signature,  for  such 
license  on  blanks  famished  by  the  commissioner 
of  agriculture,  wUdi  shall  set  ftHrtta  the  nation- 
ality of  sndi  alien  or  nonresident,  local  address 
and  such  other  information  as  may  be  required 
by  the  commissions  of  agriculture." 

"The  payment  of  a  license  tax,  or  the  procur- 
ing of  any  license  shall  not  be  required  of  per* 
sons  fishing  oalj  with  hook  and  line  or  with  rod 
and  reel  or  similar  device." 

This  latter  quoted  pan^raph  opnates  as 
an  exception  to  the  first  quoted  provision  of 
the  statute  and  relieves  from  tlie  Ucaisa 
tax  aU  "persons  fishing  only  with  hook  and 
Itoe  or  with  rod  and  reel  or  similar  derlce^" 
though  if  those  "fishing  only  with  book  uid 
Itoe"  are  aliens  or  nmresldents  of  the  states 
and  are  on  a  boat  'tegaged  to  the  flsbtog 
todnstry  In  this  state,  operated  to  whole  or  to 
part  by  such  alien  or  nonresidait,"  a  Ucense 
would  be  required  of  such  alien  under  anoth- 
er peragraidi  ot  the  statute.  Bee  Chirry 
State,  79  South.  637,  filed  this  day. 

Ord^  reversed. 

BROWNB,  a  J.,  and  TAYLOB,  ELLIS,, 
and  WSST,  33^  Ofmcnr. 


BAILET  T.  STATE. 
(Supreme  Court  of  Blorida.    Aug.  10,  1918.)- 

fSvJtabm  By  tike  Court.) 

1.  ASSAUI.T  ANn  Battbbt  *»51— "Asbault"— 
What  Constitutes. 

An  assault  is  an  intrational  attempt  by  vio- 
lence to  do  an  injury  to  the  person  ol  another. 
There  must  be  an  attempt  to  carry  the  intention 
into  immediate  execution,  else  it  falls  short  of 
an  actual  assault.' 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  f^rst  and  Second  Series,  Assault.] 

2.  Homicide  ®=5257(1)  —  Assault  with  In- 
tent TO  Kill— Evidence— SuFnciENCT. 

Under  an  indictment  for  assault  with  intent 
to  commit  manslaughter,  where  the  evidence 
shows  that  the  defendant  came  up  to  one  Thomp- 
son and  drew  an  axe  on  him,  and  told  him  if 
be  "ciieaped"  he  would  split  him  open  with  l^e 
axe,  and  tliat  the  defendant  was  over  bim  with 
the  axe  drawn,  hut  did  not  strike  him,  and  did 
not  strike  at  him  even,  and  that  the  said  de- 
fendant  and  Thompson  were  alone  in  the  woods, 
and  he  was  not  prevented  from  striking  by  any 
one,  and  was  in  easy  reach  of  Thompson  and 
could  easily  have  assaulted  him  If  he  had  so  de- 
sired, there  was  no  as&aul^  and  there  could  be 
no  conviction  of  assault  with  intent  to  commit 
manslaughter  or  any  odier  crime. 

Whitfidd  and  West,  JJ.,  dissenting. 

Error  to  Criminal  Court  of  Becord,  Duval 
County ;  Jas.  M.  Peeler,  Judge. 
Ned  Bailey  was  c(»iTlcted  of  assault  with 
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intent  to  commit  manslaughter,  and  brings 
errwr.  RoTersed. 

A.  B.  Logan,  of  JackaouTllle,  tor  plaintiff 
In  error.  Van  O.  Swearings,  Atty.  Gen., 
and  C.  O.  Andrew^  AmbL  Atty.  G«l,  for  the 
State. 

BROWKE,  a  J.  On  writ  of  error  to  a 
oonvlctiffli  of  assault  with  intent  to  commit 
manslaughter  it  is  contended  that  the  erl* 
denoe  does  not  support  the  verdict. 

The  Ull  of  exc^tlcms  states  that  Uw  pros* 
ecuting  witness  testified  that: 

"The  defeodant,  Ned  Bailey,  came  upon  him 
and  drew  an  axe  on  him  and  told  him  that  it 
he  'eheaped,'  meaning  Thompson,  he  would  apht 
him  open  with  the  axe,  and  that  the  defendant 
was  over  him  with  tiie  axe  drawn,  bat  did  not 
strike  him,  and  did  not  strike  at  him  evMi,  and 
the  said  Ed  Bailey  and  the  said  J.  I.  Thompson 
were  alone  in  the  woods,  and  that  he  was  not 
prevented  from  striking,  and  was  in  eaey  reach 
of  the  said  J.  I.  Thompson,  and  could  easily 
have  assaulted  him  if  he  had  so  desired. 

"Cross-examination:  * 

"I  had  this  defendant  working  for  me  the  week 
previous  to  this,  and  he  stated  that  I  did  not 
settle  with  him  as  I  should  have  done.  He 
drew  this  axe  on  me  and  was  over  me  three 
or  four  feet  from  where  I  was  sitting  on  a  log. 
Be  came  upon  me  from  the  rear,  and  I  did  not 
know  he  was  near  me  until  he  said,  'I  will  split 

eou  open  with  thia  axe  if  yon  "cheap," and  I 
egged  bim  not  to  assault  me,  and  be  was  not 
prevented  from  aesaulting  me;  he  could  have 
dcme  so ;  and  we  went  to  the  public  road,  where 
his  father  was  in  waiting  in  a  wagoif,  and '  I 
stated  that  I  had  paid  him  all  of  the  money 
that  was  coming  to  him,  and  he  did  not  say 
anything  about  not  having  his  money  the  Satur- 
day night  previous,  and  when  he  left  I  called  on 
the  justice  of  the  peace  and  took  a  warrant  for 
hlfl  arrest. 
"Bedirect: 

"Ed  Bailey's  father  made  him  get  in  the 
wagon  and  stop  fussing  and  drove  away.  I  was 
not  drunk  at  the  time.  I  have  never  had  any 
trouble  with  thia  man  before.  He  did  not  strike 
me,  and  did  not  strike  at  me  even,  although  he 
could  have  done  so  if  he  desired ;  no  one  present 
to  ^event  it  It  was  my  axe.  I  was  cutting 
logs  and  set  down  to  rest,  and  he  came  npm 
ud  took  the  axe  and  drew  It  on  me." 

Also  that: 

"Ed  Bailey,  the  defendant,  being  called  In  his 
own  helmlf.  and  aft^  being  duly  sworn,  says 
that:  *I  am  the  defendant  herein.  The  trouble 
happened  in  this  way:  I  had  been  workine  for 
Mr.  Thorn  peon,  and  he  did  not  pay  me  all  of 
the  money  that  was  coming  to  me,  and  I  went 
down  in  the  woods  where  he  was  at  work  on 
this  Monday  morning,  and  he  was  cutting  logs, 
and  when  I  walked  up  to  ^ere  he  wa^  he  said, 
"Ed,  take  this  axe  and  cut  that  limb  off."  I 
took  the  axe  and  cut  the  limb,  and  I  said  I  could 
"not  cut  any  more  for  you;  you  did  not  pay 
me  all  the  money  that  was  coming  to  me  Satur- 
day night,"  and  he  said,  "I  will  cut  your  gutts 
out  if  yon  tod  with  mb"   I  liad  the  axe  and 


badced  off,  and  I  told  him  not  to  come  upon  me. 
T  could  have  cut  him  with  the  axe  if  I  had 
detrired.  I  only  wanted  to  defend  myself,  and 
I  told  him  to  come  over  to  the  road  where  mj 
father  was  in  waiting,  and  when  we  readied  the 
road  I  still  held  the  axe.  I  did  not  want  to 
cot  him,  and  my  father  said.  "Come  on,  Ed; 
that  man  will  cut  yon."  and  I  kft  and  got  in 
the  wagon  with  my  fiitner.  I  did  not  have  any* 
thing  m  my  bands  to  assault  Mr.  Thompson 
in  the  woods  when  X  went  down  there.  I  did 
get  the  axe  when  he  said  he  was  going  to  cut 
my  gutts  oat.  X  was  going  to  defend  myself; 
we  were  alone :  no  one  present  at  all.  I  did  not 
strike  him,  and  did  not  offer  to  strike  himu* " 

In  the  case  of  Davis  V.  States  25  Fla.  272, 
5  South.  803,  this  court  said: 

"To  make  out  the  charge  It  was  neoeeBary, 
not  only  to  show  the  assault,  but  the  intent  also, 
as  charged  in  the  indtctment:  the  intent  beio,: 
the  very  gist  of  the  offense.  The  evidence  shows 
most  clearly  that  the  defendant  could  have  shot 
Famell  if  he  so  desired,  but,  as  be  did  not  shoot, 
this  is  the  best  evidence  that  he  did  not  intend 
to  do  so.  *  *  *  A  man's  intentions  are  ar- 
rived at  f ran  his  conduct,  his  actions ;  and,  ap- 
plying  this  rule  to  the  defendant  and  judjging 
him  by  his  actions  when  he  had  an  opp<M*tunity 
to  shoot  Famdl  and  did  not  do  so,  tne  contu- 
sion is  that  he  did  not  intend  to  murder  him." 

^e  facta  in  tliat  case  are  Oius  stated  In 

the  opinion: 

"At  this  time  the  defendant  was  seen  mnning 
from  his  own  house  towards  where  the  crowd 
was  with  a  double-barreled  shotgun  in  his  hands, 
and  when  near  the  crowd— some  witnesses  say 
la  10  or  15  yards,  and  others  say  in  50  yards— 
the  defendant  hallooed  to  the  crowd  and  tdd 
them  to  get  out  of  the  way;  that  he  intended 
to  kill  I^rnelL  Tlie  crowd  scattered,  and  the 
defendant  pres^ted  bis  gun  at  Farncil,  swear- 
ing that  he  would  shoot  him,  hut  that  defendant 
did  not  shoot,  and  that  no  one  prevented  his 
shootiiig.  That  d^endant  was  near  enooiA  to 
have  shot  Famell,  and  that  there  was  noUiiog 
between  the  parties  which  prevented  the  shoot- 
ing." 

This  was  a  much  steonger  case  for  the 
state  than  tbe  me  at  bar.  Tben  the  de- 
fHidant  expremed  his  intention  to  hill  Far 
n^  but  tUs  court  bdd  that,  as  he  had  an 
(q^portnnity  to  shoot  him  and  did  not  do  so^ 
It  was  conclusive  that  he  did  not  Intend  to. 

[1]  An  assault  la  an  Intentional  attempt 
by  vlolmoe  to  do  an  injury  to  the  person  of 
another.  There  mnat  be  an  attempt  to  osnr 
the  intention  Into  immediate  execution,  else 
it  ftills  shwt  of  an  actual  assault 

[1]  The  evidence  shows  clearly  that  thoe 
was  no  assault,  and  therefore  there  can  be  d» 
conviction  of  an  assault  with  the  intrat  to 
commit  mam^ughter  or  any  other  crlm& 

The  Judsmoit  is  reversed. 

TAYLOE  and  ELLIS,  JJ.,  concur.  WHET- 
FIELD  and  WEST.  JJ.,  dlssenL 
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MAGNOLIA  I«AND  CO.  t.  MALONB  IN- 

VESTBCENT  CO.    (6  Div.  619.) 
(Supreme  Ooart  of  Alabama.     Maj  9,  191& 
On  Blearing,  June  29,  1918.) 

1.  Equitt  «=»427  (3)— Pueadiito— BRLisr. 

Relief  to  b«  awarded  in  equity  is  determined 
bj  facts  alle^  in  bill,  and  under  tbe  general 
prayer  a  complainant  may,  in  tbe  orainary 
case,  bave  relief  autborized  by  facts  averred, 
although  he  may  be  nystaken  in  the  apecial  re- 
U^^rayed,  especially  in  Tienr  of  Code  1907,  i 

2.  UoBTOAau  ^161  (S)  —  FxiOBirr  —  Ue- 

CHANICB'  lilENS. 
A  mechanic's  Uen,  nnder  Code  1907,  |  47tH 
e^  aeq.,  is  a  lien  upon  tbe  whole  proper^  sub- 
ordinate to  prior  m(Hrtgage«  aa  to  pn^er^  cot- 
md  by  tbe  mortgages  but  superior  to  priw 
mortgages  to  the  extent  that  the  value  of  the 
property  is  increased  by  raason  of  the  work  and 
labor  or  material  fmniuhed. 

Appeal  tnm  Circuit  Court,  Jefferson  Coun- 
ty ;  Hugh  A.  Lodfce,  Judge. 

Bill  by  tbe  Malfwe  lUTestment  Cominny 
against  Mrs.  Jordan  M.  Greene,  to  enforce 
allesed  separate  liens  under  the  statute  made 
for  the  beneaat  of  medranics  and  material- 
meB.  From  an  order  oremding  the  dunur- 
rer  of  the  Magnolia  Land  Company,  a  mort- 
gagee, the  latter  appealtL  Affirmed. 

Weakley  &  Rice,  of  Birmingham,  for  ap- 
pellant. Thompeon,  Greene  &  Thompson  and 
8.  J.  Stlggius,  all  of  Birmingham,  for  ap* 
pellee. 

SATRB.  J.  The  Malone  Investment  Oom- 
pany,  arming  that  Its  asslgow,  W.  N.  Ma- 
hme  &  Co.,  had  done  work  and  labor  and 
furnished  materials  tor  the  repair  and  Im- 
provement of  two  certain  dwelling  houses 
situated  upon  separate  lots  in  the  city  ot 
Birmingham,  the  property  of  Mrs.  Jordan  H. 
Greene,  said  repairs  and  improTementa, 
omsLsting  in  painting  and  papering  said 
houses,  putting  in  plumbing,  replacing  vrin- 
do^'S,  renoTBtlng  floors,  and  bxkAi  other  work 
and  materials  as  were  necessary  to  beautify 
and  improve  aald  houses  end  make  the  same 
suitable  for  occupancy,  filed  this  MU  against 
Mrs.  Greene  to  enforce  alleged  separate  liens 
under  the  statute  made  for  the  benefit  of 
mechanics  and  materialmen.  Code,  |  4754 
et  seq.  l^ls  cmnMnation  in  one  suit  of  Hens 
on  separate  properties  is  not  questioned,  and 
Is  made  apparently  la  virtue  of  the  local  act 
of  March  4, 1901  (Terry's  Local  Laws,  p.  581). 
,  It  vras  averred  tbat  the  Mortgage  Bond  Con^ 
pany  ot  New  fork  and  the  Magnolia  Land 
Company,  respectively,  held  first  and  second 
mortgages  on  the  lots  at  the  time  of  the  re- 
pairs and  improvements  in  suit,  and  that, 
after  complainant's  d^and  had  accrued  and 
Ijefore  the  filing  of  complainant's  statement 
for  a  lien,  the  Magnolia  Land  Company  fore- 
closed Its  second  mortgage,  became  the  pur- 
chaser at  satd  sale,  and  Is  now  ecr^cfsing 
ownenAUp  over  the  lots  and  the  improve- 
ments thereon.  It  Is  averred  that  complain- 
ant'a  work  and  labor  was  done  and  mattirlals 


furnished  with  the  knowledge  of  the  Mag- 
wAiA  Land  Oxnpany,  but  there  Is  no  aver- 
ment of  facta  going  to  show  that  the  company 
bad  In  any  way  waived,  sorreadered,  or  others 
wise  prejudiced  the  priority  which  now, 
dMnurrer  to  ttie  amended  Mil,  It  claims  aS 
mortgagee.  Its  demurrer  b^ng  overruled, 
the  Magnolia  Land  Company  has  ai^>ealed. 

Parties  In  their  briefe  discuss  the  case  of 
Wlmberly  v.  Mayberry,  94  Ala.  240.  10  South. 
157,  14  L.  R.  A.  305,  and,  s8  was  the  case  In 
Jefferson  County  Savings  Bank  v.  Ben  F. 
Barbour  P.  ft  B.  Co.,  191  Ala.  238,  68  South. 
13.  to  whldi  the  briefs  r^er,  the  court  Is 
asked  to  ovwrule  that  case  (Wlmberly  v, 
Mayberry)  on  the  pdint  of  difference  among 
the  then  members  of  the  court,  or  to  hold 
that  the  change  in  tbe  statute,  noted  In  Jtf- 
ferson  County  Savings  Bank  v.  Ben  F.  Bar- 
bour Co.,  had  effect,  by  legislative  anthoritr, 
to  establish  the  minority  opinion  as  the  law 
of  sudi  cases.  But  again  it  Is  not  necessary 
to  decide  that  precise  question. 

[1.2]  The  spadflc  prayer  of  the  amended 
bin  appears  to  have  been  Intended  to  accom- 
modate tts^  In  the  alternative,  to  either 
ot  various  views  as  to  remedy  expressed  In 
the  prevailing  oplnl<m  In  Wlmberly  v.  May- 
berry, and  besides  such  relief  as  may  be  war- 
ranted by  equity  and  the  facts  is  prayed 
genially.  The  r^ef  to  be  awarded  in  any 
case  is  determined  by  the  facts  alleged  In  the 
blU;  and,  under  the  general  prayer  the  com- 
plalnant  may.  In  Oie  ordinary  case,  have  tbe 
relief  authtnrlaed  1^  the  facts  avaned,  al- 
tbough  he  may  be  mlstakCT  In  the  qiecUd 
Ktilef  int^ied.  Boaeiiau  Pow^  173  Ala. 
123.  W  South.  789.  It  does  not  appear  that  In 
Wlmberly  v.  Mayberry  the  judge*  differed 
with  req>ect  to  tuls  pro];>08lUoa ;  the  mort- 
gagee who  pnrchasoB  at  bis  own  tbrwioaure 
sale  does  not  thereby  Impair  or  change  the 
equitaUe  rltfits  of  the  subsequent  Incum- 
brancer under  the  statute  made  tor  medum- 
ics  and  materialmen.  They  appear  to  have 
been  In  agreement  to  this  ext«it:  The  lien 
of  the  mechanic  or  materialman  in  a  case  of 
this  character  is  Upon  the  whole  pn^jwrty, 
but  subordinate  to  title  mortgage  ss  to  the 
prt^rty  covered  by  the  mortgage  at  and 
before  the  accrual  of  the  lien.  The  difference 
between  the  Judges  related  to  the  remedy 
to  be  afforded  the  mechanic  or  materialman 
and  Us  practical  effect  upon  the  rights  of -the 
mortgagee  in  a  case  In  which  the  lienor 
sought  to  foreclose  his  lien  In  advance  of  a 
foreclosure  ot  the  mortgage.  The  effect  ot 
the  majority  opinion,  as  we  read  It,  was  to 
bold  that  In  sucn  a  case,  where  repairs  are 
so  Inseparably  blended  with  hnimvveanents 
covered  by  a  prior  mortgage  that  tb^  can- 
not be  removed  without  mutilating  the  prop- 
erty and  Impairing  tlie  aecuri^  of  the  moxt< 
gage,  the  mechanic  or  materialman  may,  by 
bis  bill,  require  a  sale,  thus  in  effect  pre- 
dpitflitlng  a  foreclosure  of  the  mortgage, 
and  pay  ^limself  oat  ot  the  proceeds^  not 
necessarily  Indeed  the  full  price  of  the  work 
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done  or  the  matOTlals  farnlshed.  but  to  the 
extent  of  the  increased  ralae  of  the  property. 
Chief  Justice  Stone,  and  with  him  Judge 
(^optoD,  framing  his  statement  to  cover  all 
cases,  wh^er  or  not  the  mortgage  debt  has 
fallen  due  or  been  foreclosed,  I^Id  that  the 
mechanic's  or  materialman's  only  recourse  or 
remedy  In  sach  case  Is  to  redeem  from  the 
mortgagee  by  paying  off  the  oldw  lncum>- 
brance  and  then  enforcing  the  collective  Uens 
ft>r  tbeir  benefit;  fjr  to  enforce  his  dalmi 
against  the  equity  oC  red^ption;  or  to 
await  a  foreclosure  of  the  mortgage,  and 
thai  dalm  the  surplus^  should  anything  be 
lOCt  after  payment  of  the  mortga^ae'B  debt. 

SpeeklDg  for  Mms^  the  writer  Is  still 
unable  deaily  to  see  bow  tlie  reanedy  ap- 
IHTored  In  Wiml>erly  t.  Maybwry  can  be  ad- 
ministered in  a  case  sutdt  as  that  wta  with* 
out  Impairing  the  contract  rights  oC  the  prior 
mortgaeee.  But  that  la  not  this  casa  Ap- 
pellant'B  debt  la  due;  its  mortgage  baa  been 
f&iedoeed,  though  that  foct  1*  not  ooncdved 
to  be  of  Importance.  Aa  against  amM^nt, 
ocHUplalnant,  a  subsequent  incumbrancer, 
has  tbft  same  aubstantlTe  rl^ts  it  had  be- 
fore, end  the  practical  dlfflcultr  about  the 
remedy  has  disappeared— that  is,  the  Uen  of 
the  compl^nant  may  be  foredosed  subject 
to  ttie  lien  of  the  mortgage— tiie  property 
may  be  exposed  for  sale  under  the  decree  of 
the  court  and  the  proceeds  angled  (after 
costs),  first,  in  satisfaction'  of  the  mortgage 
debt,  then,  la  sattetaction  of  complainant's 
lien.  The  demurrer  was  directed  against 
the  inayer  fOr  relief,  rather  than  to  the  case 
aT«Ted,  and,  in  any  erent,  was  inroperly 
overruled. 

Affirmed* 

ANDBRSOy.  a  X,  and  HcOLBLLAN  and 
OABDNBB,  31.,  concur. 

On  Rehearing. 

SATRB,  J.  When  writing  the  closing  sen- 
tence of  the  foregoing  (H>*olon  we  did  not 
suspect  the  poeslUllty  of  Its  being  construed 
as  a  reflection  upon  the  technique  of  appel- 
lant's deram-rer.  We  Intended  to  express  the 
idea  that  the  demurrer  went  to  the  nature 
and  quantum  of  relief  to  be  awarded,  not  to 
the  denial  of  all  relief,  and  that  for  that  rea- 
son, as  well  as  others — since,  clearly,  under 
the  statute,  complainant  was  entitled,  to 
some  relief — the  demurrer  was  properly 
overruled. 

In  stating  that  we  w^ere  asked  to  overrule 
Wlmberly  v.  Mayberry,  H  Ala.  240, 10  South. 
157.  14  L.  R.  A.  305,  on  the  point  of  differ- 
ence among  the  then  members  of  the  court, 
but  that  the  Judges  who  sat  In  that  case 
were  agreed  that  the  ll«i  of  the  mechanic  or 
materialman  In  a  case  of  this  character  Is 
upon  the  whole  property,  but  subordinate  to 
the  mortgage  as  to  the  property  covered  by 
the  mortgage  at  and  before  the  accrual  of 
the  lien  we  were  stating  a  proposition  which 
waa  thought  to  affirm  the  equity  of  com- 


plainant's bill.  We  then  undertook  to  state 
the  point  upon  which  the  court  divided  In 
Wlmberly  v.  Mayberry  and  the  facts  which. 
In  our  Jndgmeut,  rendered  the  point  of  dif- 
ference In  that  case  immaterial  in  the  case 
under  conslderatltMi ;  and  that  we  consider- 
ed a  sufficient  answer  to  the  appeal. 

Appellant  demurred  to  "the'  bill  ot  com- 
plaint as  amended  In  so  far  as  It  seeks  a  de- 
cree that  the  omiplalnant  [appellee]  has  a 
11^  npon  the  lots  described  In  the  bill,  and 
In  so  far  as  it  seeks  a  decree  deriarlng  that 
the  claim  of  the  complainant  set  up  in  the 
bill  as  amended  shall  be  decreed  to  be  su- 
perior or  prior  to  any  claim.  Interest,  or 
Hen  of  the  Magnolia  Lend  Company,  and 
that  the  land  company  took  under  Its  mort- 
gage foredosure,  and  holds  the  lots,  and 
each  of  them.  In  subordination  to  the  claim 
of  the  complainant,"  assigning  grounds  of 
demurrer  which  ralMd  the  questions  pro- 
pounded by  appellant  as  clearly  and  distinct- 
ly as  they  could  be  raised  by  demurrer  in 
the  circumstances.  But  suppose  the  demur- 
rers to  the  relief  prayed  were  sustained  upon  ' 
the  limited  grounds  proposed,  appellee  still 
had  a  good  case,  the  field  of  inquiry  as  to 
facts  was  neither  enlarged  nor  diminished 
by  the  ruling,  and  no  advantage  could  ac- 
crue to  the  court  or  the  parties  by  a  ruling 
upon  the  demurrant's  proposition  In  advance 
of  the  evidence,  whereas,  on  the  other  hand, 
if  it  should  turn  out  that  for  any  reason 
appellee  had  no  lien,  the  court  would  have 
committed  Itself  unnecessarily  upon  ttie 
question  of  priority. 

Appellant  criticizes  the  statement  that 
"the  relief  to  be  awarded  in  any  case  is  de- 
termined by  the  facts  alleged  in  the  bill,  and 
under  the  general  prayer  the  complainant 
may,  In  the  ordinary  case,  have  the  relief 
authorized  by  the  facts  averred,  although  be 
may  be  mistake  in  the  vedal  relief  pray- 
ed"— a  statement  made  upon  the  authority 
of  Rosenan  v.  Powell,  ITS  Ala.  123,  55  South. 
788,  which  in  turn  rested  upon  the  exact 
language  of  May  v.  Lewis,  22  Ala.  646,  and 
Munford  v.  Pearce,  TO  Ala.  452.  AnMlant 
criticizes  this  statemmt  as  too  broad.  Ap- 
pellant says  by  Its  counsel  that  the  state- 
ment falls  to  "take  notice  of  a  well-rsettled 
qualification  of  the  rule  stated,  to  the  effect 
that  no  relief  can  be  granted  under  the 
prayer  for  general  relief,  which  would  be 
Inconsistent  with  the  relief  especially  iway- 
ed."  citing  cases.  We  do  not  consider  the 
discussion  of  this  question  of  any  partlcnlar 
service  in  the  pres^it  case,  but  the  authori- 
ty of  the  cases  cited  by  appellant,  In  support 
of  the  qualification  of  the  rule.  Is  open  to 
some  doubt  now  that  the  statute  (section 
309S  of  the  Code  of  1907)  provides  that  a 
bill. is  not  mnltlfarlona  whidi  seeks  incon- 
sistent reliefs. 

Appellant  further  complains  of  oar  origi- 
nal opinion,  wherein  we  said  that  the  Judges 
In  Wlmberly  v.  Mayberry  did  not  appear  to 
have  differed  with  respect  to  this  vroposi- 
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tlon :  The  mortgagee  wbo  pordiaBes  at  Ills 
own  foredosiiTB  sale  does  not  Uiereby  Impair 
or  duuige  tbe  equitable  rights  of  tbe  sabse- 
gu«it  incumbrance  under  the  statute  made 
for-  metSuuilfs  and  materialmen — and  appel- 
lant, noting  that  Wlmberly,  the  mortgagee  in 
Wlmberiy  v.  Mayberry,  had  no  right  uaAer 
his  mmtgasee  to  pnrdiase  at  his  own  sale, 
and  that  no  irregularis  was  alleged  of  its 
purchase  In  this  case,  asks  how  It  can  be 
asserted  that  the  property  slioald  be  exposed 
to  sale,  taxed  with  the  ezpMise  of  litigation, 
and  the  proceeds  applied,  first,  tn  satisfac- 
tion of  the  mortgage  debt,  and  titien  in  sat- 
is&ctlon  of  complainant^^  lien.  Such  a  de- 
cree it  Is  said,  would  Impair  Uie-  valoe  and 
obll^tion  of  the  Magnolia  Land  CkHnpimy's 
mortgage  contract.-  "Now,  there  being  no 
assault  upon  the  foredosnre,"  the  argument 
tweeds : 

**No  claim,  aTerment,  or  Buggestion  of  Irrefrn- 
larity  or  tbe  nonexisteTice  of  tbe  right  on  the 
part  of  tbe  Magnolia  t«nd  Company  to  buy  at 
Its  own  sale  under  the  mortgage,  by  the  clear 
rule  of  law  it  seems  to  tji  It  must  be  held  that 
the  said  foredosare  wooU  cut  off  all  claims, 
liens,  rights,  or  incumbrances  that  were  derived 
throngh  Mrs.  Jordan  M.  Greene,  the  holder  of 
the  equity  of  redemption,  and  the  legal  title 
would  become  rested  in'  the  Magnolia  Land 
Company  as  owner,  with  no  right  ejclsting  either 
In  Mrs.  Greene  or  in  any  subBequent  incum- 
brancer, ercept  the  right  to  exercise  the  statu- 
tory right  ot  redemption  or  to  claim  the  surplus 
of  the  proceeds  of  sale  OTer  and  above  the  mort- 
gage indebtedness,  if  there  be  such  surplus." 

Appellant  is  here  ba^g  its  argument  on 
the  dissenting  <^lnlon  of  C.  J.  Stwie  in  Wlm- 
berly T.  Mayberry,  and  it  may  be  that  he  at- 
tached Importance  to  the  fact  that  Wlmber- 
ly, tlie  mortgagee  In  that  case,  had  no  right 
under  the  mortgage  to  purchase  at  his  own 
sale ;  bat  evidently  that  fact  was  of  no  con- 
sequence In  the  opinion  of  the  majority,  and 
so  It  seems  to  us.  This  we  say  for  the  rea- 
son that  all  the  Judges  In  the  case  referred 
to  conceded  the  constitutionality  of  the  stat- 
ute. And  now,  while  we  have  spoken  of  the 
materialman  In  this  case  as  a  subsequent  In- 
cumbrancer, as  in  iK>lnt  of  time  It  was,  the 
effect  of  the  statute — and  upon  this  also  the 
whole  court  was  agreed— Is  to  vest  In  the 
mecbanlc  or  materialman  In  a  case  of  this 
character  a  lien  upon  the  whole  property 
subordinate,  as  we  have  heretofore  said,  to 
the  mortgage  as  to  the  property  covered  by 
the  mortgage  at  and  before  the  accmal  of 
tbe  lien,  but,  as  we  should  have  further  said, 
superior  to  the  mortgage  to  the  extent  the 
value  of  the  property  Is  Increased  by  reason 
of  tbe  work  and  labor  done  or  material  fur- 
nished. ^To  that  extent,  In  short,  the  subse- 
quent mechanic  or  materialman  Is  a  prior 
lienor.  This  Is  what  the  statute  means  and 
It  is  what  tbe  whole  court  reoognlzwd  It  to 
mean  In  Wlmberly  v.  Mayben^.  The  only 
difficulty  is  to  carve  out  the  increased  value 


ot  the  property  without  Impairing  the  rights 
of  the  mortgagee^  and  thist  of  coarse,  Is  a 
difficulty  ahout  the  mechaidc'B  or  material- 
man's remedy.  CSiief  Justloe  Stmie,  as  his 
dlss^tlng  opinion  shows,  really  objected  to 
the  Judgment  In  Wlmberty  t.  Maybwry  on 
the  ground  that  It  ran  contrary  to  Kelly  v. 
L<Higshor^  78  Ala.  20B,  and  a  line  of  cases 
in  wbidk  the  court  had  held  that  the  owoer 
ot  the  equity  of  redemption  has  no  right 
against  the  mortgage^  except  the  right  to 
redeem ;  he  has  no  right  to  control  the  mort- 
gage and  cannot  compel  the  mortgagee  or 
his  assignee  to  foredose.  But  appellee  takes 
Its  lien  ^tue  of  the  statute;  it  is  not  a 
lien  on  the  equity  ol  redeovtion  merely;  but, 
by  virtue  of  the  statute  it  is  a  paramount 
lien  to  the  extent  of  the  increased  value  of 
the  pxi^erty.  Ttda  paramount  lien  the  Uen- 
or  baa  a  right  to  enforce,  and  the  fact  that 
the  mortgage  has  been  foreclosed  is  <tf  no 
consequence,  for  the  reason  that  tbe  pur- 
chaser at  foreclosure  sale  tabes  with  notice 
of  the  lienor's  ri^ts.  The  writer  has  here* 
t<rfore  expressed  the  opinion  that  the  me- 
chanic ot  materialman  could  not  be  allowed 
to  tolng  on  ttie  foredosure  of  a  prior  mort- 
gage in  advance  its  due  date;  but,  what- 
ever force  may  inhere  In  that  cHpinion,  there 
is  In  this  case  no  dlfllcalty  on  that  account. 

Having  gone  thus  far  In  respmise  to  appel- 
lant's appllcaticm  for  rdiearing,  it  nmy  be 
well  to  refer  again  to  the  case  of  Jefferson 
County  Savings  Bank  v.  Ben  F.  Barbour  PI. 
ft  SI.  Co.,  191  Ala.  238,  68  South.  48.  The 
writer  did  say  In  that  case  diat  it  would  be 
hard  to  add  anything  to  the  gist  ot  Ohlef 
Justice  Stone's  powerful  dissent  In  Wlmber- 
ly V.  Mayberry,  and  did  state  the  argument 
of  appellant,  based  on  a  change  In  the  lan- 
guage <^  the  statute  as  brought  forward  Into 
the  Code  of  1808 ;  but  the  case  was  decided 
upon  another  and  different  ground.  We  have 
been  led  by  this  application  to  express— Im- 
providmtly  perhaps — our  opinion  as  to  the 
propriety  of  the  decision  In  Wlmberly  v. 
MaybM^.  Aa  for  the  change  In  the  statute, 
since  writing  the  Jefferscm  County  Savings 
Bank  Case  we  have  been  advised  of  the  fact 
that  the  change  In  the  statute  by  the  omls- 
siwi  of  the  words  "or  repairs  thereto"  was 
put  on  foot  by  the  Code  commissioner,  who 
omitted  the  words  from  section  3019  of  the 
Code  of  1886,  brought  forward  as  section 
2724  of  the  Code  of  1896,  because  coveree 
by  "building  or  improvement"  In  the  samp 
section.  Report  of  William  L.  Martin,  Godn 
Commissioner,  1896,  p.  51.  Without  pro- 
longing tills  response,  it  secdis  raough  to  say 
that  the  change,  the  history  of  which  is  thus 
shown,  does  not  now  appear  to  have  much 
dgnlfioance.  * 

Tbe  court  is  of  the  opinibn  that  the  ap- 
pUcatUm  for  rehearing  should  be  denied. 
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(All. 


GUNTER  T.  TOWNSEND  et  aL  (3  Div.  288.) 
(Supreme  Oourt     Alabama.   March  23,  IMS. 
Behearing  Denied  May  9.  191&) 

1.  Taxation  «s>T30— Tax  Bale— Innusr  of 

Pdrchasib— Statdte. 
Under  Code  1907,  i  2296,  providing  that 
after  two  years  from  the  date  of  the  sale  of  any 
realty  for  taxes  the  jud?e  of  probate  must  exe- 
cute and  deliver  to  the  purchaser  a  deed  to 
each  lot  of  realty  sold  and  remaining  nnredeem- 
ed,  which  deed  shall  convey  and  vest  in  the 
grantee  all  the  right,  title,  and  interest  of  the 
person  whose  duty  it  was  to  p»  the  taxes  on 
BVfih  realty  and  the  lien  and  claim  of  the  state 
and  county  thereto,  hut  shall  not  convey  the 
right,  title,  or  interest  of  any  reversioner  or  re- 
mainderman, the  purchaser  takes  only  the  inter- 
est of  the  one  in  whose  name  the  property  was 
assessed,  such  as  a  life  tenant,  etc.,  and  does 
not  take  the  interest  of  any  reversioner  or  r»- 
maindennan. 

2.  Municipal  Cobporationb  «»9S0(1)— Tax 
3ai:b — Municipai.  Taxes— Interest  of  Pub- 
CBASEB— Statute. 

Under  Code  1907,  i  1311,  anthorizing  cities 
and  towns  to  levy  taxes  upon  property,  section 
1313,  giving  to  a  valid  assessment  the  effect  of 
a  jud^ent  against  the  property  or  the  owner 
enforceable  after  diUnquMicy  by  an  execution 
levied  against  the  owner  or  against  the  property, 
section  1314,  giving  a  municipality  a  lien  for 
taxes  superior  to  all  liens,  section  1315,  relating 
to  purchaser's  title,  sections  1319,  1320,  provid- 
ing that  on  delinquency  a  certified  will  snail  be 
made  out  describing  each  piece  of  property  s^ 
arately  with  the  name  of  the  owner,  if  blown, 
and  the  amount  of  taxes  due  t>y  sach  owner  up- 
on personal  property,  which  may  foe  collected 
by  sale  of  the  realty  as  for  taxes  due  thereon, 
which  shall  be  executed  by  the  sheriff,  section 
1322,  providing  for  a  decree  and  sale,  and  sec- 
tion 1326,  providing  that  the  lien  of  the  city 
shall  pass  to  the  purchaser  to  be  enforced  by 
him  in  a.  court  of  equity,  the  title  of  a  reversion- 
er or  remainderman  is  not  subject  to  sale  for 
the  payment  of  the  property  taxes  of  a  life  ten- 
ant or  those  having  a  limited  present  estate  in 
the  property  for  if  it  can  be  done,  such  statutes 
should  be  so  construed  as  to  make  it  impossible 
for  a  man  to  lose  or  forfeit  his  lands  without 
ever  having  had  the  opportunity  of  testing,  bv 
suit,  the  legality  of  the  proceedings  by  which 
it  is  proposed  to  divest  him  of  his  freehold. 

3.  Will*  «=is697(l)  —  Constbdotioh  —  Bxqht 
OF  Action — Remaindebhan. 

A  remainderman  or  benefidary  of  a  trust, 
seekinir  to  maintain  a  bill  to  protect  the  prop- 
erty, ^ould  at  least  have  a  vested  interest  in 
the  trust  fund,  though  the  right  of  enjoyment 
is  postponed,  and  a  contingent  remainderman 
would  not  be  a  proper  party  plaintiff  in  suit  af- 
fecting a  present  ownerdiip  ot  the  property. 

4.  Wiixs  «=>697(8)— Action  fob  Constbuo- 
TiON— Parties. 

A  suit  for  the  construction  of  a  will  may 
sometimes  be  brought  by  an  executor  or  testa- 
mentary trustee  to  protect  themselves  and  to 
have  proper  instructions  as  to  the  execution 
of  the  trust 

5.  Wills  'S=»471  —  Constbuction— Intent  or 
TPe  bt  Af  ok 

The  general  and  primary  interest  of  the  tes- 
tatoe  evidenced  by  the  whole  will  roust  be  given 
effect  over  any  apparent  repugnancy  that  may 
tend  to  be  disclosed  by  a  special  oi;  secondary  in- 
terest to  the  contrary. 

6.  Wills  <s»471  —  Cokbibuciiow— Conflict 

BETVfEEN  iTEUS.  „  . 

If  there  is  an  irreconcilable  conflict  between 
two  items  of  a  will,  the  latter  must  prevail, 
tvhen  its  provision  is  consonant  with  the  general 


or  primary  intent  of  the  testator,  sod  cooststent 
with  his  general  scheme  exhibited  by  the  whole 
wilL 

7.  Wills  «s»616(1)  —  Constsdction— Ebtati 

FOB  Life. 

The  express  bequest  of  an  estate  tor  lite  neg- 
atives the  Intrat  to  give  the  entire  fee,  convert- 
ing a  superadded  rigbt  of  disposition  into  a  mere 
power,  and  daiying  the  right  ot  property  therdn. 

&  Wills  ^=»455— CoNBTBtrcnoN. 

The  court  must  give  the  words  in  the  will 
the  construction  placed  thereon  by  the  testator 
in  the  c<Hitext  in  which  he  uses  it,  having  dna 
regard  for  the  general  scheme  of  the  testator  ia 
the  WilL 

9.  Wills  «s»6S2(ZHCoN8TBq,crEOH— Lifb  Es- 
tate. 

Testatrix  devised  the  sum  of  ^000  in  trart 
for  her  son  to  be  invested  the  same  as  other 
property  given  them  in  trust  for  the  son,  and 
provided  tbat  the  residue  should  go  share  and 
share  alike  to  ber  three  children  and  to  tbe  eon 
tfarou^  the  trustees,  and  required  the  trot- 
tees  to  invest  with  the  principal  and  rent  out 
the  real  estate  and  to  i>ay  over  the  net  pro- 
ceeds and  rents  to  the  eon,  and  p^mitbed  the 
trustees  to  use  the  trust  fond  in  oase  of  tht 
son's  serious  illness,  etc,  and  provided  if  he 
died  without  children  the  residue  of  the  troft 
should  go  equally  to  testatrix's  children,  or  their 
children  taking  in  the  rigbt  of  any  deceased  par- 
ent, and  that  if  the  son  died  leaving  cddldrea 
the  trust  property  should  be  conveyed  to  them 
equally,  and  that  if  any  of  testatrix's  children 
died  without  leaving  children  the  part  hrr 
estate  devised  to  such  child  sbonld  be  (bvided 
equally  amon^  her  surviving  children  or  their 
children,  the  interest  of  the  son  to  vest  in  bis 
trustees.  Held,  tbat  the  aoa  took  only  a  life  es- 
tate with  remainders  over. 

10.  Municipal  Coxpobationb  «=>9S2  —  Tax 
Title— Bill— E  viDENCE. 

In  a  biU  under  Code  1907,  S  2311,  bv  tht 
purchaser  ot  a  tax  title,  a  deed  of  the  register  in 
chancery  executed  pursuant  to  a  ssle  for  mu- 
nicipal taxes  was  sdmissible ;  proof  thmof  not 
being  dispensed  witii  by  recitals  in  the  registrr's 
deed. 

11.  MiTinCIFAL  OoBFOBATIomi  «=»9eS  — TAX 

Deed— Evidence  as  to  Beguukitt  of  I^o- 
ckediros. 

Oode  1907,  {  2297,  giving  to  tax  deeds  no- 
der  sales  for  state  and  county  taxes  the  effect 
of  prima  fade  evidence  as  to  the  regularity  of 
all  proceedings  subsequent  to  the  judgment  of 

the  probate  court  recited  therein,  does  not  ex- 
tend such  probative  effect  to  a  register's  deed 
pursuant  to  a  sale  for  mtmidpal  taxes. 

12.  Taxation  <©=»78»f4)-TAi  Inu— Actickt 
— Btibden  of  Pboof, 

Wbers  complainant,  daiming  under  tax 
deeds  executed  upon  a  sale  of  land  for  nonpaf- 
mAit  of  state  and  county  taxes,  introduced  tas 
deeds  from  tiie  judge  of  piobate  and  from  the 
reeister,  and  the  answer  denied  tbat  the  tix 
sales  had  been  made  as  required  by  law  and  al- 
leged tiiat  they  were  void,  the  burden  was  ou 
complainant  to  establish  his  title  by  ^owinx  l>t 
other  evidence  a  compliance  witb  Code  IWft,  H 
2296,  22»7,  relating  to  the  effect  of  deeds  M 
evidence  and  to  form  of  deeda 

13.  Taxation  *»788(3)— Tax  Title— Res- 

DLARITT  OF  TaX  DEED*-STATt3TE9. 
Under  Code  1907,  |  2297,  making  tax  de«H 
prima  facie  evidence  of  the  regularity  <rf  .t» 
proceedings  sobeeauent  to  the  judgment  recited 
therein,  in  any  suit  invtdving  the  rights  of  the 

Kurchaser.  the  purchaser  under  the  tax  saw 
as  the  burden  of  showing  compliance  v"thfU 
statutory  requirements  as  to  such  sales  preced- 
ing the  Judgment   
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14.  TAZAtxov  •a»T84(l>— Tax  SAZJts— Vjxzd- 

nT— Statute. 
Tax  Bales,  unless  made  In  itrict  compliance 
with  statutoiT  requirements,  a?e  void. 

15.  Taxation  «::^658<%— Tax  Saijs— Vaud- 
mf — NoncK. 

In  view  ot  Code  1907,  IS  2269,  2271,  2272, 
and  227S,  dae  notice  is  essential  to  the  validity 
of  a  tax  sale,  and  notice  to  a  life  tenant,  or 
to  his  trustee,  will  not  bind  the  rerenfonei  or 
remainderman  without  notice  of  an  iDtended  tax 
sale. 

Appeal  from  Clrcnit  Court,  UontgCMuery 
County ;  E.  B.  Beclcwltb,  Spedal  Judge. 

Bill  in  equity  to  remove  cloud  from  title 
by  Charles  P.  Gunter  against  Oeoiw  W. 
Townsend,  Josie  Walker,  and  Sadie  Sh^ton 
and  others.  Decree  tor  respondents  Walkn 
and  Shelton,  and  c(»nplalnant  appeals.  De- 
cree affirmed. 

W.  A.  Gunter,  of  Montgomery,  for  appel- 
lant. Ruehtixi,  Williams  &  Crenshaw  and 
Jaiuea  S.  Edson,  all  of  Uontgomery,  for  ap- 
pellees. 

THOMAS,  J.  The  bill  was  to  clear  title 
of  clouds.  The  determination  of  the  ques- 
tioDS  presented  for  decision  requires:  (1) 
The  construction  of  the  limitation  c<xitalned 
In  section  2296  of  the  Code  of  1997,  as  to  the 
deed  of  the  judg6  of  probate  to  the  purchaser 
at  a  tax  sale,  and  (2)  the  construction  of  cer- 
tain of  the  provisions  of  the  will  of  Sarah  J. 
Allsop,  deceased. 

It  is  averred  in  the  pleading  that  the  chil- 
dren of  said  testator  to  whom  property  was 
devised  and  bequeathed  were  Enunie  Town- 
send,  Josle  Walker,  and  Walter  J.  AIlsop, 
who  are  still  living;  that  Mary  E.  Shelton 
has  since  died,  leaving  aa  her  only  child,  re- 
spondent Sadie  Shelton ;  and  that  in  April, 
1916,  tbe  said  Emmie  Townsend  .  conveyed  to 
refq>ondent  all  of  her  interest  In  said  prop- 
erties so  devised  and  bequeathed  by  said  will 
to  her.  It  la  further  averred  in  the  answer 
of  resiMjndent  Walker  that  In  the  event  of 
the  death  of  Walter  J.  AUsop  without  chil- 
dren said  respondent  "will  be  entitled  to  a 
two-thirds  undivided  interest  in  the  property 
desoibed  In  the  bill  of  complaint,"  and  a  like 
averm^t  aa  to  an  undivided  one-third  inter- 
est In  sa<^  property  being  In  Sadie  Shelton 
as  the  ohly  child  of  Mary  E.  Sheltw,  de- 
ceased. Is  contained  In  the  answer  of  said 
Sadie,  special  judge  decreed  that  "re- 
spondents Josle  Walker  and  Sadie  Shelton 
are  the  owners  of  the  two-thirds  and  one- 
third  Interests,  respectively.  In  vested  re- 
mainder, to  take  effect  in  possession  after  the 
death  of  Walter  J.  AUsop." 

Complainant's  title  was  derived  by  mesne 
conveyances  from  purchasers  at  tax  sales, 
respectively,  for  state,  county,  and  municipal 
taxes  due  by  the  said  Walter  J.  AIlsop  or  his 
trustees ;  the  municipal  taxes  due  being  for 
the  year  1910  ot  years  preceding,  and  the 
state  and  county  taxes  for  the  year  1912. 
The  complainant's  title  dated  from  January 


11,  1918,  throoi^  dead  from  the  pnrcfaasers 
at  said  tax  sales.  The  blU  avers  that  com- 
plainant has  since  been  'in  the  peaceable 
possesdon"  ot  the  lands ;  that  he  "found  it 
necessaiy  to  Improve  the  same  and  has  dime 
so;  *  *  *  that  respondents  claim  some 
interest  In  the  said  pn^»wty;  and  Oiat  no 
salt  la  pmdlng  to  determine  and  settle  the 
Utie  to  said  Uukd." 

[1]  It  may  AmvUty  the  qneatltms  for  de- 
termination to  flrst  consider  the  legislative 
Intent  In  the  enactment  of  section  2298  of  the 
God^  or  oC  ttie  cmudndlng  paragraph  there- 
of, limiting  the  effect  of  a  deed  by  a  Judge 
of  probate  to  lands  pardiaaed  at  a  sale  for 
state  and  coonfy  taxes.  A  full  understand 
ing  of  this  statute  can  be  had  only  by  a  ref- 
erence to  Its  legislative  history.  Acta,  1884- 

85,  pp.  21,  69,  U  113,  U4.  Prior  to  this  act 
of  FebmaiT  17,  1886*  a  sale  of  lands  for  un- 
paid taxes  was  htid  to  be  a  sale  of  the  fee. 
and  not  of  the  taxpayer's  Interest  only.  The 
dedaratlon  in  ^orlngfam  v.  Montgomery, 
88  Ala.  548,  B63,  7  South.  866,  was  that  the 
failure  to  pay  tax  by  a  tenant  for  life  may 
result  In  a  s^e  of  the  entire  estate,  and  Aat 
the  assessed  taxes  were  a  lien  .on  the  land 
itself,  as  well  as  a  legal  Uahllity  of  the  tax- 
payer. 

Theretfrfore,  In  Jtmes  t.  Bandle,  68  Ala. 
268,  where  the  qoantnm  of  Interest  acqnired 
by  a  purchase  at  a  tax  sale  of  real  estate 
was  for  dedslon,  It  was  declared  that  the 
stet^ent  of  law  contained  in  Dyer  v. 
Brandi  Bank  of  Mobile,  14  Ala.  622.  that  at 
the  sale  of  lands  assessed  to  a  person  whose 
duty  It  was  to  pay  the  taxes  fOr  the  given 
year  the  purchaser  acquires  "only  the  Inter- 
est of  such  perscm,"  was  not  a  proper  con- 
struction of  the  statute  then  ot  force,  but 
that  such  purchaser  "acquires  the  fee."  It 
is  to  be  noted  that  Jones  v.  Handle,  supra, 
was  decided  at  tbe  December  term,  1880,  of 
this  court,  and  that  In  1SS2  this  announce- 
ment was  adverted  to  by  Mr.  Justice  Somer- 
vilie,  with  tbe  observation  that: 

"It  may  be  true  that  a  purchaser  at  a  voUd 
tax  sale  acquires,  not  only  the  interest  or  right 
of  the  owner  of  the  land  to  whom  it  is  assessed, 
but  good  title  to  tbe  land  itself,  free  irom  daimi 
of  all  perBODB."  Bandle,  Adm'r,  t.  Bayi,  78 
Ahi.  282,  287. 

To  render  nugatory  this  construction  of  the 
statute  by  an  act  for  "the  assessment  and  col- 
lection of  taxes  for  the  use  of  this  state  and 
the  counties  thereof,"  etc.  (Gen.  Acts,  1884- 

86,  pp.  21,  50,  13  113,  114),  the  Legislature 
provided  for  the  execution  of  a  deed  by  the 
probate  Judge,  conveying  to  the  purchaser  at 
tax  sale  "all  tbe  right,  title  and  interest  of 
the  person  or  persons  whose  duty  It  was  to 
pay  Uie  tax  on  said  land,"  but  not  conv^- 
Ing  the  "rtfpit,  title  or  Interest  of  any  rever- 
sioner or  remainderman  in  said  land."  In 
section  114  is  embodied  the  provision  that 
such  deed  shall  vest  in  the  purchaser  "all 
right,  title.  Interest  and  estete  (tf  the  former 
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owner,  In  and  to  the  land  cfmveyed."  The 
two  sections  define  soch  "former  owner"  to 
be  the  person  who  had  the  primary  dnty  of 
assessment  and  payment  of  the  taxes,  and 
thus  by  extension  not  a  rerersioner  or  re- 
malndormnn  of  the  legal  or  equitable  estate. 
No  other  feir  Interpretation  can  be  giran  this 
statute  ao  soon  enacted  after  the  announce- 
ment in  Jones  v.  Bandte,  supra,  and  the  in- 
quiry in  Randte,  Adm'r,  t.  Boyd,  supra.  As 
to  rerersioners  and  remaindermen,  It  was  a 
re-enactment  of  the  just  i%le  announced  by 
C^ef  Justice  Collier  In  Dyer  v.  Branch  Bank 
of  Mobile,  supra.   Tbla  was: 

"If  the  persons  In  possession  •  •  •  were 
liable  to  pay  the  tax  for  that  year,  their  inter- 
est OQly  could  have  been  sold  to  enforce  its  pay- 
meat;  and  if  the  defendant  bad  a  paramount 
title,  dating  back  to  a  time  previous,  its  risbt 
could  not  be  impaired  by  the  sale." 

Dyer's  Cam  Is  the  sole  autliorlty  for  the 

text  In  Cycl(^Kdia  of  Law  and  Procedure: 

"If  the  laws  contemplate  only  the  sale  and 
transfer  of  tbe  title  or  interest  of  tbe  person  in 
whose  name  the  property  was  assessed,  the  pur- 
chaser at  a  tax  sale  will  become  invested  with 
precisely  tbe  same  title  which  was  held  by  tbe 
delinquent  taxpayer.   •   ♦   ♦ "  37  Cyc.  1474. 

Such  Is  the  rule  In  other  jurisdictions. 
H<9per  v.  Malleson,  16  N.  J.  Eq.  382 ;  Pow- 
ers Case,  95  Mo.  13,  8  S.  W.  176;  Morrow 
T.  Dows.  28  N.  J.  Eq.  459 ;  Nashville  v.  Cow- 
an, 10  1*8  (Teno.)  209 ;  Tenda  v.  Wheeler,  9 
Tex.  408 ;  Stansbury  v.  Inglehart,  9  Mackey 
(D.  C.)  134 ;  White  v.  Portland.  67  Conn.  272, 
276,  34  Atl.  1022 ;  Payne  v.  Arthur,  29  S.  W. 
860,  16  Ky.  Law  Rep.  784;  Dunn  v.  WlDSton, 
31  Miss.  135;  Coucy  v.  Cummings,  12  La. 
Ann.  748;  Hardwibergh's  Case,  4  Johns.  (N. 
T.)  390 ;  Estabrook  v.  Royon,  52  Ohio  St.  318, 
39  N.  B.  808,  32  L.  R.  A.  805;  Ferguson  v. 
Qulnn,  97  Tenn.  46,  36  S.  W.  576,  83  L.  B. 
A.  088,  693. 

[J]  Appellant  Insists  that  there  are  no  ex- 
emptions In  section  1326  as  there  are  in  sec- 
tion 2296  of  the  Code.  For  a  full  undei^ 
standing  of  section  1326,  we  must  have  re- 
course to  Act  Aug.  13,  1907,  p.  790,  f  107  et 
seq.  There  It  was  provided  that  cities  and 
towns  "may  levy  taxes  upon  property  and 
all  subjects  of  taxation  liable  therefor";  that 
objections  to  assessments  may  be  made  and 
heard  by  the  board  of  assessors  for  the 
municipality  (said  act,  |  107;  Code,  {  1311); 
that  after  a  valid  assessment  has  been  cor- 
rected by  the  council  or  board  "it  has  the 
force  and  effect  of  a  judgment  against  the 
property,  or  against  the  person  owning  tbe 
same,  and  after  delinquency  may  be  enforced 
by  an  execution  •  •  •  levied  upon  the 
personal  property  of  tbe  persm  against 
whom  such  taxes  were  assessed,  or  against 
the  property  •  •  •  so  assessed  for  tax- 
ation." The  Act,  1 108;  Code.  {1313;  Town 
of  AlbertvlUe  t.  Hooper,  196  Ala.  642,  72 
South.  258.  This  statute  further  provides 
(Act,  8  109;  Code,  $  1314)  that  the  munici- 
pality "shall  have  a  Hen  for  taxes  upon  all 
property  assessed  for  taxation,  which  shall 
be  superior  to  all  other  Uoifl,  exo^t  for  taxes 
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held  1^  the  state  and  county";  and  the  pur- 
chaser  receives  such  title  upon  bis  purchase 
at  the  sale  of  .personal  property.  Code,  | 
131S. 

The  procedure  for  a  sale  la  (Code,  i  1319) 
that  within  a  designated  time  lU^er  the  taxes 
become  delinquent  a  list  shall  be  made  out 
and  certified  by  the  clerk  of  the  municipality, 
'*des<s1Mng  each  piece  of  pr(H>erty  scpaiately. 
with  the  name  of  the  ownw,  if  known,  and 
the  amount  of  taxes  due  od  audi  property, 
and  the  amount  of  taxes  due  by  such  owner 
upon  persMial  property,  whidL  also  may  be 
orilected  by  a  sale  of  the  realty  as  for  taxes 
due  thereon" ;  audi  list  of  delinqumts  shall 
be  filed  with  the  register  in  cbanoery,  and 
entered  upon  a  dodEet  which  shall  show 
"thfl  amount  of  the  taxes  sought  to  be  col- 
lected, a  desolptton  of  the  t^operty,  and  the 
name  of  the  owner,  If  known" ;  summons  is 
required  to  Issue,  as  In  (dianc^  cases,  "con- 
taining a  description  of  the  pn^iorty,  notify- 
ing eatSi*  owner  of  the  filing  of  tbe  proceed- 
ings against  his  property,"  whidi  "sbalt 
*  *  *  be  executed  by  ttie  sheriff"  (Act, 
f  110;  Code,  i  1320),  or  service  ot  which 
shall  be  perfected  by  puUlcatl<m  to  un- 
known owner,  whldi  shall  give  "a  list  of  the 
property  assessed  to  owners  unknown,"  and 
the  same  as  to  persons  tor  whwn  a  summous 
has  been  returned  "not  found"  (Code,  8  1321). 
After  perfection  of  service  "without  further 
proof  a  final  decree  shall  be  made  by  the 
chancellor  or  judge  of  said  court,  adjudging 
such  property  liable  for  such  taxes,"  and  di- 
recting the  register  to  sell  such  prop^ty  for 
tbe  payment  of  the  taxes.  If  defense  to  the 
sale  is  made  by  the  owner,  the  court  is  re- 
quired to  give  proper  relief  under  the  rules 
of  procedure  obtaining  in  courts  of  equity. 
Code.  I  1322.  Such,  In  effect,  are  the  pro- 
visions of  the  present  statutes  regulating 
municipalities  in  the  collection  of  pn^rty 
taxes  by  tbe  sale  of  the  real  properties  of 
the  owner,  known  or  unknown,  to  whom  that 
property  Is  assessed.  And  such  was  the 
legislative  intent  In  the  enactment,  as  well 
as  In  th^  codification,  of  the  section  of  the 
original  act  relied  on  by  appellant  Code, 
S  1326. 

Iq  tbe  consideration  of  this  statute,  we 
must  Inquire  of  the  lien  sought  to  be  enforced 
or  protected  thereby.  For  whose  taxes  is  the 
Uen  given,  and  for  what  prc^rty  ot  "the 
owner"  may  the  same  be  collected  by  sale 
of  the  pn^rty?  Do  not  the  statutes  answer 
that  this  owner  shall  be  blm  upon  whom 
rests  the  primary  duty  of  the  assessment 
and  payment  of  the  public  revenues  for  tbe 
present  use  or  enjoyment  of  the  property  so 
taxed?  Is  not  this  the  only  answer  to  stat- 
utory provisions,  such  as,  for  example,  thai 
the  assessment  of  real  and  personal  prop- 
erties shall  be  made  to  the  owner,  if  known, 
and  If  not  known,  then  to  "owner  unknown" ; 
that  objections  to  assessments  must  be  de- 
termined at  the  time  designated  In  the  no- 
tlca;  that  tbe  dfect  of  a  valid  asMssment 
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Bball  be  tbe  nme  as  tbat  of  a  Judgment 
against  the  person  owning  the  property,  as 
^eil  as  against  the  property;  that  for  de- 
linqnency  the  paymoit  may  be  enforced  by 
an  oecutlon  levied  npcm  the  jMrsonal  proi>- 
erty  of  the  person  against  whom  sach  taxes 
were  assessed,  or  against  the  property  whlt^ 
was  so  assessed ;  that  the  list  of  delinqnents 
to  be  filed  by  the  clerk  of  the  munldpality 
shall  describe  not  only  the  property,  but 
give  the  name  of  tbe  owner.  It  known;  that 
not  <mly  the  amount  ot  taxes  doe  on  8U<^ 
IKoperty,  but  the  amount  of  taxes  due  by' 
such  ovner  upon  personal  property,  may  be 
collected  by  a  sole  of  tbe  realty? 

Do  not  such  salutary  statutory  requlre- 
ments  show  that  the  leglslaUve  Intmt  was 
that  the  title  of  a  reyenrioner  or  remainder- 
man shall  not  be  subjected,  by  sale  at  the 
Instance  ot  a  mnnldpallty,  to  the  payment 
of  the  property  taxes  of  a  life  tenant,  or 
those  c€  a  limited  present  estate  In  the  as- 
sessed property?  SucSk  mast  be  the  construc- 
titm  of  statutes  having  application  to  such 
sal^  by  municipalities;  for,  If  it  can  be 
done,  statutes  should  be  so  CMistnied  as  to 
make  it  impoislble  tot  a  man  to  lose  or  for- 
feit his  lands  "without  ever  having  had  the 
opportunity  of  testing  by  suit  the  legality  of 
the  proceedings,  by  wbicb  it  Is  prcf^OBeA  to 
divest  him  of  his  freehold."  Jones  v.  Handle, 
68  Ala.  258,  263. 

If  the  effect  of  section  1326  of  the  Code 
were  that  contended  for,  would  not  suCh  con- 
struction, in  cases  Indicated,  result  in  the 
takbxg  ot  the  real  pn^terty  of  reversioners 
and  rranalndwmen  by  a  municipality  (under 
aectlon  1319  of  the  Code,  or  section  110  of 
the  municipal  act),  for  the  taxes  due  -apom 
tbe  perscmal  propeltles  of  the  assessed  own- 
er— tbe  life  tKunt?     Such  construction, 
where  the  taxes  oa  personal  properties  of 
tbe  life  tenant  against  whom  the  assecKonents 
were  made  are  sought  to  be  collected  from 
the  real  property  of  sndi  "owner"  who  is 
a.  remainderman  or  veverskmer,  would  rendw 
tbe  stotute  i^enslve  to  the  cwistitutlonal 
proviBlon  requiring  a  uniform  property  tax 
(Const.  I  217)  if,  indeed,  not  oflenstre  to 
tbe  "due  process"  danse  of  the  fundamental 
law. 

That  the  Legislature  never  Intended  that 
such  a  constmctltHi  should  be  given  to  the 
Beveral  provisions  of  tbe  municipal  act  (Oode^ 
t  1046  et  ssQ.)  is  fbrtfaer  shown  bj  the  pro- 
visifHis  ot  toMesm  18U  and  131S  of  ttie  Coie, 
to  the  ^ect  that  munidpaUtles  shall  have 
a  lien  on.  pnqierty  sobordlnate  to  like  Uens 
of  like  state  and  tbe  county.  The  amstroC' 
clon  cnotended  for  Iqr  appellant  would  make 
tbe  ptopKts  tax  Uhi  ot  the  munldiwUly  so* 
;>erior  to  that  of  the  state  and- the  coonty, 
B,xid  such  was  not  the  legislative  jbatent  (Code, 

1814,  181S)  in  dedaring  a  hannfmloas  sys* 
:exn  for  tke  coUectkm  of  the  public  revenues 
»if  tbe  state  and  tbe  municipal  divlirimis  tbere- 
yjf.  In  this  system  the  municipality  is  given 
right  to  ot^ect  tbe  acemed  and  delln- 
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quent  property  tax  of  the  oWnor  <»i  bis  pert 
Bonal,  real,  and  mixed  prtHKrttes,  by  a  sale 
of  his  assessed  real  pnverttes.  Code,  1 1310. 
Thus  the  title  of  a  remainderman  or  rever- 
aloner  in  tliat  real  property  is  not  affected  or 
Impaired  by  such  municipal  sale.  Lest  we 
be  misunderstood,  we  here  remark,  that  this 
rule  Is  not  Inconsistent  with  the  efficacy  of 
tax  sales  to  divest  the  title  of  tbe  mortgagee 
on  failure  of  payment  of  taxes  by  the  mort- 
gagor, Bluoe  tbe  mortgagee's  title  Is  subject 
to  and  dependent  on  the  mortgagor's  pri- 
mary duty  to  pay  tbe  assessed  taxea  Code, 
It  1314.  1815^ 

By  tbe  sale  for  municipal  asscssmente 
made  and  apportioned  against  real  pn^kerties 
tor  local  improvements  (highway  and  sani- 
tary), tbe  whole  estate  Qiresent  and  In  re- 
versiim  or  remainder)  may  be  affected  to  the 
extent  of  tbe  apportionment  on  tbe  reqwctlve 
estates  (Troy  v.  Frot  Ssiac  Cb.,  174  Ala. 
380,  66  South.  082,  Ann.  Cas.  1914B,  pp.  815, 
Sn-^BOfi ;  for  there  is  a  distinction  betwe«i 
gmwal  property  taxatkm  and  a  special  as- 
sessment for  highway  and  sanitary  bnprove- 
ments  (CAty  ot  Hunteville  v.  Madison  County, 
166  Ala.  889,  62  South.  826,  ISO  Am.  St.  Bep. 
45). 

It  would  be  InconslstHit  with  our  system 
of  property  taxation  to  hold  that  as  to  a  tax 
sale  by  the  state  and  county  the  rule  of 
Dyer  v.  Branch  Bank  of  Mobile,  supra,  ob- 
tains for  the  protectI<Hi  of  tbe  title  of  re- 
maindermen or  rerwsloners,  but  that  as  to  a 
tax  sale  by  a  municipality  the  Interesta  4^ 
remaindermen  or  reversioners,  without  as- 
seesment  to  them,  may  be  sold  tor  accruing 
proper^, tax,  real  and  persMial,  ot  the  life 
tenant,  upon  whom,  tbe  levy  and  assessment 
created  tbe  legal  liability  to  pay,  and  tor 
whose  default  Us  Interest  In  tiie  property 
may  be  acAd  under  tbe  statute,  or  from  whom 
collectUm  may  be  «aiforced  by  action  at  com- 
mon law  (S.  ft  M.  B.  R.  Co.  V.  Weaver,  66 
Ala.  646;  Gr^  Ca  v.  City  of  Montgomery, 
183  Ala.  201,  SOa  62  South.  692,  Ann.  Oas. 
191(n>,  738),  or  In  an  action  of  assumpsit,  al- 
though a  statutory  action  to  given  (Annlstoa 
T.  Sotttbem  Ballway  Co^,  112  Ala.  567,  20 
South.  016;  State  v.  Flvalng,  112  Ala.  179, 
20  South.  840;  Qr^  Oa  v.  City  Montgom- 
ery, snpr^.  ^e  case  ot  Jtutes  v.  Randle, 
supra,  was  baaed  on  a  statute  dlffwent  f^om 
that  now  obtaining  and  that  <»i  vrtilch  the  de* 
dslon  In  llUKlngtoa  t.  Mkmtgomory.  88  Ala. 
648,  668,  7  South.  363,  rested. 

The  whole  will  of  Sarah  AXlaaip  is  not  giv- 
en In  evidence  or  made  an  exhibit  to  the  bill, 
but  merdy  itona  4t  6,  6,  and  a  portion  of 
item  8  thereof.  For  the  purposes  of  this  de- 
cision. It  will  be  assumed  that  all  parts  of 
said  will  necessary  to  a  proper  construction 
of  the  Instmmmt  are  before  tbe  court  This 
has  been  averred  In  the  pleading  to  be  tntt, 
and  BO  treated  In  argument 

The  next  question  for  dedsion  Is  the  na- 
ture of  tbe  remainders  created  by  the  will 
in  testator's  chUdroi  named  thttctn,  or  in 
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the  children  to  being  of  «adL  The  will  ma 
before  this  court  in  Flemlog  t.  Walker  et  oL, 
1&2  Ala.  386,  44  SobUu  636,  126  Am.  St  Bep. 
46,  where  a  bill  waa  flled  by  Mrs.  Walker, 
one  of  appellees  here^  agalaat  Mra.  AUaop'a 
executors  and  the  tniatees  for  Walter  J, 
Allsop.  Id  that  litigation,  apparentlj,  It  waa 
conceded  that  Mrs.  AlhKv'a  wUl  gave  Mrs. 
Walker  mich  an  Interest  In  remainder  to  the 
propertlM  there  In  question  as  established 
her  right  to  maintain  the  bilL  '  For  had  she 
not  tiien  had  a  vested  Interest  in  remainder 
in  the  properties  made  the  subject  ot  said 
former  suit,  she  could  not  have  maintained 
that  suit  Of  that  decision  It  Is  sufficient 
to  say  it  la  not  dearly  shown  that  the  ques- 
tions now  presented  for  determination  were 
there  brought  to  the  attentloo  of  the  court, 
but  that  the  Interest  of  Mrs.  Walker  in  the 
subJect-mattOT  dealt  with  was  treated,  by 
way  of  Infereacf^  u  being  that  of  a  vested 
remainderman, 

[S]  It  would  appear  that  a  remainderman, 
or  a  bawOdary  of  ttie  trust,  seeking  to 
maintain  a  bill  tar  the  protection  of  the  prop- 
erty, should  at  least  have  a  vested  interest 
in  the  trust  fund,  affected  by  the  suit,  though 
the  right  of  enjoyment  is  postponed.  A  con- 
tlngNit  remainderman  would  not  appear  to  be 
a  proper  party  plalntlfC  in  a  suit  pertaining 
to  or  affectlt^  the  present  ownership  of  the 
property.  Barney  v.  Grera,  Adm'r,  18  Ala. 
771,  776;  Sanders  et  al.  v.  Godley,  23  Ala. 
473,  477;  WertKxra  v.  Austin.  77  Ala.  381; 
McDowell  V.  BrauUey,  80  Ala.  173, 176;  Sto- 
ry, £q.  PL  |  104;  SlmsT  Oh.  Pr.  f  140;  1 
Perry  on  Trusty  S  176. 

[4]  It  m^  be  that  a  contingmt  remainder- 
man or  revnrstoner  may  maintain  a  bill  for 
the  coDstructioD  of  a  will,  or  for  the  protec- 
tion of  the  properties  in  which,  by  the  will, 
he  Is  given  a  pro^>ectlve  interest  (Nabors  et 
al.  V.  Woolsey,  174  Ala.  289,  56  South.  C33), 
though  this,  in  Uie  writer's  <^lnion.  Is  con- 
trary to  the  goieral  rule  of  testamentary 
omistructlw,  or  of  the  ^erdse  of  equi^ 
Jurisdiction  (40  Cyc.  1M6.  1847).  That  such 
suits  may  sometimes  be  entertained  at  the 
instance  of  en  execator  or  of  testammtary 
trustees,  to  protect  audi  represMitatlTe  or 
trustees  under  the  will,  and  to  have  proper 
Instruction  touching  tlie  execution  of  the 
tmst,  has  not  been  doubted.  Howers  v. 
Smith,  10  Paige  (X.  T.)  ISd;  McArthnr  t. 
Soott,  113  U.  S.  840,  5  Sup.  Ct  0S2,  28  L.  Ed. 
1015;  Cross  v.  Be  VaUe^  1  Wall.  (U.  8.)  1, 
17  L.  Ed.  515 ;   6  Boss's  Notes,  273. 

Item  4  of  Mrs.  Allsop^s  wlU  recites  that 
during  the  Uf&Ume  of  testatWs  husband  he 
had  givrai  to  each  ot  testatw's  other  diildren 
the  sum  of  $4,0u0.  and  that  In  order  tliat  no 
partiality  be  diown,  and  to  pot  the  said  Wal- 
ter upoa  an  equality  with  testator's  other 
children,  she  gav^  devised,  and  bequeathed 
to  F.  M.  Billing  and  David  Flemli^,  as  trus- 
tees for  her  said  son  Walter  J^,  the  sum  of 
94,000,  which  th^  should  manage^  invest, 
and  control  "In  the  same  manner  as  here- 


after directed  as  other  propertj  given  to  tbem 
in  trust"  for  testator's  said  son. 

In  the  residuary  dauae,  item  6,  the  reit 
and  reddne  of  testator's  estate  is  devised  and 
bequeathed,  share  and  ahare  alike  and  to  be 
equally  divided,  between  testator's  <AkUdrea 
Emmie  Townsend,  Josie  Walker,  Mary  E. 
Shelton,  and  Walter  J.  Allsop,  through  said 
trustees.  And  In  this  Item  It  is  "espedallj 
enjoined  upon"  said  trustees  for  the  said 
Walter  J.  Allsop  and  "their  ancoeasors  in 
trust"  that: 

'  Tfaer  shall  (1)  "itwett  the  principal  as  the? 
may  toiok  best, '  and  (2)  "rent  out  tite  reai  a- 
iatt  which  may  com«  into  their  hands  by  virtne 
of  thdr  positfoo  as  such  trustees,  to  the  beat 
advantage;  and,  after  paying  all  taxes,  aase»- 
ments  and  other  expenses  attendant  upon  the 
execution  of  tudi  trust,  pay  over  the  balance  of 
the  proceeds  of  such  investment  and  rents  to 
said  son,  Walter  J.,  frtHn  time  to  time,  as  ia 
the  discretion  of  said  trustees  he  may  need  iL** 
(Italics  ours.) 

Item  6  provides  that: 

"It  is  my  will  that  the  principal  which  shall 
BO  into  the  hands  of  the  said  F.  M.  BilUae  and 
David  Flemine  as  the  trustees  for  my  said-  sns 
Walter  J.,  shall  not  be  impaired  unless  it  shodid 
become  absolutely  necessary  for  his  support  and 
expenses  incident  to  bis  serious  iUnoBs.  bat  only 
BO  much  there<tf  then  shall  be  used  for  the  pur- 
pose intended  whidi  shall  be  left  to  the  discre- 
tion of  said  trustees;  should  mv  said  son  die 
withoDt  children  and  there  should  be  anythinr 
in  the  hands  of  the  trustees  helonjring  to  said 
trust  estate  I  direct  that  such  residue  shall  be 
equally  divided  amrag  my  said  children,  or  their 
children,  the  chiidreo  ot  my  children,  taking  col-  , 
iectively  the  part  which  their  parent  would  liaTe 
taken  had  she  been  living.  But  ahoald  my  son 
die  leavinr  a  dilid  or  children  bom  to  him  ia 
lawful  wedlocic,  it  Is  my  will  that  said  trusf^f* 
shall  convey  and  ddiver  all  the  property  remain- 
ins  in  their  lumds  by  virtue  of  said  trosteesMp  i 
to  such  child,  or  chudren,  of  my  son,  in  equal  I 
shares,  as  may  bs  living  at  the  time  of  his  de- 
cease or  which  may  be  bom  thereafter." 

The  portion  ot  Item  8  »hlUted  is  as  fed- 
lows: 

"8.  (Last  part.)  Should  any  of  my  {hOdm 
die  without  leaving  children  then  that  part  «f 
my  estate  herein  devised  and  Ixqueathed  to  scr^ 
child,  remaining  at  the  time  of  his,  or  her  deaiH, 
I  wish  equally  divided  among  my  surviving  chi'r 
dreti,  or  their  children,  the  chlMmt  of  my  rhil- 
dren  collectively  taking  that  part  which  thfir 

Karrat  would  hare  taken  had  he  or  she  been  liv- 
ig,  and  the  title  to  that  part  going  to  my  saiJ 
son  Walter  J.  to  vest  in  said  trnstees,  the  same 
as  db-ected  in  items  Sfth  and  dxth  of  this  win." 

[f-7]  One  Of  the  car^nal  rales  of  te^* 
mentary  oonstructloa  Is  that  the  general  and 
primary  interest  of  flu  testator,  evidenced 
by  the  whole  instniment,  must  be  given  rilfen 
ov«r  any  appar«it  repugnancy  Oiat  may  tend 
to  te  disclosed  hf  a  ivedel  or  secondar?^ 
interest  to  the  oontnry.  H611lngBnrcMTh'« 
Case,  6B  Ala.  321;  miradier  v.  Ineraun,  K  i 
Ala.  645;  Miller  t.  nonmoy,  26  Ala. 
Stallsworth's  Gase^  6  Ala.  143;  Pearce  v. 
Peerce,  74  South.  9BB;  GHwon  t.  tganU  27 
Ala.  U7:  Face  V.Bonner,  27  Ala.  807;  Wyn- 
ne V.  WalthaU,  S7  Ala,  87;  Qriffln  Prlnda  | 
56  Ala.  486;  Nightingale  v.  Shddon.  6  Masn^ 
330.349,  Fed.  Gaa.Ko.  10,365;  1  SdMMder  «. 
Wills,  I  466  ;  2  Jar,  on  Wllla^  T41;  1  B^ 
on  Wills,  420.;  40  G^c.  1398.   And  U  there 
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be  Irreconcilable  c<Hifllct  between  two  Itenus, 
ttie  latter  must  prevail  over  the  former,  when 
tbe  Utter  provision  Is  oonsonaot  with  the 
general  or  primary  luteat  of  the  testator  and 
coDsistent  with  bis  "general  scheme"  ex- 
hibited by  the  whole  instrument.  Gibson  r. 
Land,  27  Ala.  117;  Thrasher  v.  Ingram,  32 
Ala.  U5  ;  Ralls  v.  Johnson,  75  South.  926; 
40  Cjc.  1417.  It  Is  further  declared  that  the 
express  bequest  of  an  estate  for  life  negatives 
the  intent  to  give  the  entire  fee,  converting 
a  superadded  rl^t  of  disposition  into  a  mere 
power,  and  dei^ng  the  right  of  pr<^erty 
therein.  Denson  r.  Mitchell,  26  Ala.  360, 
371;  Weathers  v.  Patterson.  30  Ala.  404; 
Pendley  t.  Madison,  83  Ala.  484.  3  South. 
618;  Alftwd's  Gaae,  SB  Ala.  SSC;  WHorton  t. 
Morngne^  62  Ala.  201;  Head  v.  Lane^  186 
Ala.  335^  65  Etoath.  843;  Smltli  v.  Gain,  187 
Ala.  174.  as  SooUl  867;  BnUedge  t.  Oramp- 
tOD,  UO  Ala.  275,  48  BoottL  822;  Brant  t. 
Vlr.  C.  Co.,  93  U.  S.  826,  23  L.  Bd.  827 ;  38 
Cyc.  1089.  1080  ;  8  Bose's  Notes.  U.  8.  Bep. 
779. 

In  Nabor»  ei  al.  T.  Woolsey,  174  Ala.  289, 
202,  56  South.  533,  534,  this  court  recently 
mid: 

"Mrs.  Nabors  did  not  eet  a  fee  under  the 
terms  of  section  3423  of  tlie  Code,  for  the  rea- 
son that  she  was  not  gSyen  the  absolute  power 
of  disposition,  as  the  power  to  sell  was  accom- 
panied with  a  trust  It  is  true  she  was  given 
the  power  to  devise  the  property,  independent  of 
the '  qualified  right  to  sell  t^e  same ;  but  this 
right  to  devise  was  only  a  special  power  of  dis- 
position or  appc^tment^  and,  under  all  the  au- 
thorities, does  not  have  the  effect  of  enlarging 
a  life  estate.  Weathers  v.  Patterson,  90  Ala. 
406,  and  eases  cited." 

[I,  I]  How,  then,  does  the  testator  Interpret 
lier  own  will?  The  general  and  primary  in- 
tent or  dominant  scheme  Is  to  save  her  prop- 
erties for  her  children  named,  and  In  the 
event  of  a  child's  death  for  her  or  his  lawful 
ctilldren;  the  special  and  secondary  intent 
n'«8  to  make  ample  provlsloD  Cor  the  neces- 
sities of  her  son  Walter  during  his  life. 
W^en  the  pomr  of  disposition  Is  given,  as 
to  a  minor  part  of  the  properties  set  apart 
Par  the  use  ot  the  life  tenant,  it  Is  so  limited 
Ln  spplicatlfHi  to  such  particular  or  deslgnab- 
3d  properties  as  not  to  Intexffeire  with  the 
general  and  primary  idan  or  seheine  of  the 
testator  ahlUted  In  eadi  section  of  the 
ivlll.  And  this  genmil  and  primary  purpose 
>f  the  testator  tn  tbe  will  under  review  she 
s  careful  to  reafilrm  and  declare  by  the  last 
Jause  of  the  Instrument 

We  must  give  the  words  <tf  the  will  the 
rODstructlon  placed  thereon  tbe  testator 
n  the  context  in  which  she  uses  It,  having 
lue  regard  for  the  general  sdieme  of  the 
.estator  In  the  will.  In  item  4,  a  prlndpal 
und  of  $4,000  Is  created  for  investment,  sub- 
ect  to  the  management  and  control  of  the 
rustees  *in  the  same  manner  aa  hereinafter 
Li  reeled  as  to  other  properties."  Thus  does 
lie  testator  make  a  distinction  between  the 
wo  classes  of  properties  set  apart  by  her 
or  the  support  ai^  maintenance  during  Ufe 


of  her  son  Walter.  In  the  next  paragraph 
this  same  distinction  Is  obeerved,  where  It  la 
declared  that  the  trnstees  shall  Invest  the 
principal  (meaning  the  $4,000)  "as  they  think 
beeit,"  and  "r^t  out  the  real  estate  to  the 
best  advantage." 

This  dlstlnctloc  between  the  principal  to  be 
invested,  ete;,  and  real  estate  which  might 
come  Into  the  hands  of  the  trustees  to  be 
rented  out  to  advantage,  etc..  Is  also  found 
in  Item  6.  It  la  there  declared  that  the  jurln* 
clpal  shall  not  be  Impaired  unless,  and  only 
to  the  extent  that  It  is  absolutely  necessary 
to  the  declared  purpose  to  maintain  tba  said 
Walter  in  the  evatt  ot  his  sickness.  So  the 
power  at  oontnrf  given  as  to  tbe  real  estate 
which  the  trustees,  under  any  circumstances, 
might  exercise,  was  merely  to  rent  to  the 
best  advantage^  This  distinction  Is  sufficient 
to  manifest  the  ^neral  and  prlraary  purpose 
of  the  testator  to  preserve  ail  her  properties. 
If  possible,  for  her  children  or  grandchildren, 
with  the  proviso  that,  under  the  cMtlngency 
of  "absolute"  necessity  of  the  said  Walter, 
the  personal  properties  designated,  only, 
might  be  disposed  of  by  the  trusitees.  It  is 
the  natural  and  reasonable  implication  of 
Mrs,  Allsop's  language  In  each  item  of  tbe 
will  that  file  said  Walter,  nor  his  trustees, 
designated  by  name,  or  their  success<»rs  In 
trust,  should  have  the  power  of  disposition 
of  the  real  estete,  but  that  they  should  only 
be  permitted  to  use  It  for  Walter's  benefit  by 
renting  to  the  best  advantace.  This  cim- 
structlcm  is  not  affected  by  the  dedarattons  as 
to  the  absolute  power  of  dlvositlon  of  prop- 
erties In  the  first  taker's  enlarging  the  estate 
Into  an  absolute  fee,  found  In  McBee'a  Adm'r 
V.  Ueans^  34  Ala.  348;  Alford's  Adm'r  t.  A1- 
ford'a  Adm'r,  56  Ala.  390;  Robinson  et  al. 
V.  Pierce  et  aL,  118  Ala.  273,  24  South.  984, 
45  L.  B.  A.  66,  72  Am.  St  Bep.  160;  Mlms  T. 
Davis,  197  Ala.  88,  72  South.  344. 

Appellant  may  say  that,  should  the  remain- 
der of  estate  in  the  hands  of  the  trustees 
vest  In  Walter's  lawful  children  on  the  hap- 
pening of  the  contingency  of  bis  marriage, 
and  the  further  contingency  that  his  wife 
thereafter  bear  child  to  him,  the  will  requires 
the  testator's  representativee  to  convey  and 
deliver  to  such  child  all  property  remaining 
in  their  hands  at  Walter  J.  Allsop's  death. 
This  provision  was  no  mwe  than  a  direc- 
tion to  account  for  the  trust  to  such  child 
or  children  on  the  ha^wnlng  of  the  contin- 
gencies provided  i^lnst  It  la  significant 
that  the  words  "deliver  and  convey"  are 
used  only  as  to  an  accounting  by  the  trustees 
to  Walter's  lawful  children,  should  such 
there  be.  They  are  not  made  to  apply  to 
testator's  daughters  named  in  the  will,  nor 
to  their  children.  Such  words  have  no  con- 
trolling Influence  as  to  the  property  rights 
with  which  testator  has  Invested  her  children 
and  grandchildren  In  life,  seconding  to  tbe 
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sereral  spedflc  prorlslODs  tiieretofore  made 
Id  tlie  will,  and  thereafter  tonnd  in  Item 
8.  Afl  to  these,  the  traatees'  rig^bts  over  prop- 
erty did  not  extend  beyond  Walter's  death. 
Thus  as  to  dilldren  and  granddilldren  In  be- 
ing, the  time  of  divlslcm  of  the  estate — at 
Walter's  death — ^Ls  not  made  the  mbstance  of 
the  bequest  or  devise ;  time  being  mentioned 
only  in  the  ^danse  qualifying  t^e  dtilTery 
of  the  Tested  estates  in  renudnder  to  diUd, 
children  or  granddiildroi. 

As  aptly  observed  by  Mr.  Justice  6ayre  In 
Well  T.  HlU,  Ids  Ala.  407,  69  South.  488,  It 
wontd  be  a  strained  construction  to  place  on 
testator's  words  "remaining,"  "ixSiva/'  and 
'^conT^,"  dealing  with  the  contingency  ot 
Walter's  marriage  and  the  MrOi  to  Um  of 
lawfal  diUdrm,  toncblng  Oie  real  properUes 
set  apart  Cor  Walter's  use,  to  luAd  that  they 
conferred  on  trustees  the  power  to  defeat 
testator's  general  and  primary  plan  to  ke^ 
such  real  estate  for  her  children  and  their 
children.  No  sut^  strained  constructlMi  will 
be  Indulged  to  defeat  the  respondents'  rested 
estates  In  remainder.  Marr,  Elr'r,  v.  McCnl- 
lough,  Adra'r,  6  Port.  507 ;  Bethea  t.  Bethea, 
116  Ala.  265,  22  South.  561;  Crawford  v.  En- 
gram,  153  Ala.  420,  45  South.  684;  Code,  SS 
3399-3401.  It  may  be  Insdsted  that  the  title 
to  the  land  vested  in  said  trustees  Billing  and 
Fleming,  by  the  terms  of  section  3396  of  the 
Code.  This  section  had  not  the  effect  to  so 
vest  the  estate  In  the  trustees,  for  it  clearly 
api>ears  from  the  will  that  "a  less  estate  was 
Intended"  by  Hrs.  AHsop  In  the  devise  ot  real 
estate  for  Walter's  use.  - 

[11.11]  It  may  not  be  necessary  tb&t  we 
decide  the  questions  raised  by  objections  to 
evidence.  However,  we  will  say  that  the  bill 
was  sought  to  be  maintained  by  the  purchaser 
of  a  tax  title  to  the  property,  .Code,  {  2311; 
Long  V.  Boast.  153  Ala.  428.  44  South.  955; 
Doe  ex  dem.  E>vers  v.  Matthews,  192  Ala.  181, 
186,  68  South.  182.  The  record  shows  the  In- 
troduction, over  the  due  objection  of  respond- 
ents, of  a  deed  by  the  register  in  chancery 
executed  pursuant  to  a  sale  for  munldpiil 
taxes,  without  showing  a  compliance  with 
law  In  order  to  direst  the  owner  of  his  title 
\ty  such  sale.  Evidence  of  such  fact  was 
necessary  <m  the  part  of  the  purchaser  of 
such  title.  Proof  there<tf  was  not  dispensed 
with  by  the  recitals  contained  in  the  regis- 
ter's deed.  Batnes  v.  Wlllhuns,  195  Ala.  525, 
70  South.  641;  Tldwell  v.  McQuskey  et  al., 
191  Ala.  38.  41,  67  South.  673;  Drennen  v. 
White,  191  Ala.  274.  68  Routh.  41.  That  sec- 
tion 2297  of  the  Code  gives  to  tax  deeds  under 
sales  for  state  and  county  taxes  the  force 
or  effect  of  prima  fade  evidence  as  to  the 
regularity  of  all  proceedings  subsequent  to 
the  judgment  of  the  probate  court  recited 
therein  does  not  extend  such  probative  effect 
to  a  register's  deeds  pursuant  to  sales  for 
municipal  taxes. 


[It]  A  further  inquiry  la  whether  com- 
plainant made  out  his  title  under  the  deed 
from  the  Judge  of  probate  reciting  a  sale 
of  the  lands  for  the  nonpayment  of  state 
and  county  taxes.  CcHuplalnant  Introduced 
tax  deeds  from  the  judge  of  probate  to  Rice, 
as  well  as  that  from  the  register,  and  their 
deeds  to  him  of  date  January  11,  1913.  The 
answer  of  respondents  denied  that  the  tai 
sale  had  been  made  as  required  by  law.  and 
extended  that  they  were  rold.  In  the  al^ 
senoe  of  such  arerment,  the  burden  is  upon 
the  complainant  to  establish  his  titles  imder 
the  tax  deeds.  To  do  this  be  mnst  show, 
bor  otber  evidence,  that  the  requiranents  at 
the  statute  hare  been  comidled  with,  except 
where  he  haa  been  relieved  thereof  by  statute. 
Drennen  t.  Whlt^  391  Ala.  274,  68  South. 
41;  Balnea  WlUlama,  IW  Ala.  626.  70 
Soutti.  644;  Smith  t.  Oox.  116  Ala.  606,  22 
South.  78;  Code,  K  2296,  2297. 

[19]  May  complainant  rely  upon  section 
2297  as  obrlatlng  the  necessity  for  this  pre- 
liminary proof  as  to  the  tax  deed  of  the  Judge 
of  probate?  The  statute  contains,  among  otb- 
er things,  the  fbllowlng: 

"And  It  shall  be.  In  all  tbe  courts  of  the  state, 
prima  facie  evidence  ot  the  regularity  of  the 
proceedingB  subsequent  to  tbe  judgment  recited 
therein,  in  any  controversy,  proceeding,  or  suit 
involving  or  concerning  the  rights  the  pur- 
chaser, his  heirs,  or  anigna  to  the  real  estate 
thereby  conveyed." 

The  former  statute  (Code  1896.  {  4075)  had 
made  su<^  a  de^  "prima  fade  eridence  of 
the  facts  redted  therein,"  etc.  It  Is  thus 
to  be  noted  that  the  legislative  intent  in  the 
enactment  of  the  provision  of  section  2297  of 
the  Code  of  1907  was  to  cast  on  purchasers  at 
tax  sales  the  burden  of  showing  compliance 
with  all  the  statutory  requirements  as  to 
such  sales,  preceding  the  Judgment  The 
judgment  of  the  prt^te  court,  redted  lo 
the  Judge  of  probate's  deed,  was  of  date  Ma> 
9,  1910.  In  that  deed  it  is  further  recited 
that  the  sale  of  aald  lands  was  for  "the  state 
and  county  taxes  then  due  from  Walter  All- 
sop,  the  owner  of  said  land,  for  tbe  costs 
and  expenses  thereof,"  etc.  The  deed  pur^ 
ports  to  conr^  «ily  "all  the  right,  tttle^  and 
Interest  of  the  aald  Waiter  Allaop,  owner 
afbresald  of  aald  land,  and  all  the  rl^t. 
tltie.  Interest,  and  etalm  at  tlie  state  and 
county  on  account  of  said  taxes  or  under  said 
decree."  etc.  This  was  the  only  effect,  under 
the  statute,  that  could  be  given  to  the  deed. 

[14]  One  of  the  said  Jurisdictional  facts  or 
conditions  precedent  to  a  valid  tax  sale  Is 
that: 

"The  probate  court  of  each  county  Is  empow- 
ered to  (ffder  the  sales  of  lands  thereia  for  the 
payment  irf  taxes  assessed  on  such  lands,  or 
against  the  owners  thereof  {only}  wheo  the  tax 
collector  shall  report  to  tbe  court  that  he  vas 
unable  to  collect  the  taxes  assessed  against  such 
land,  or  any  mineral,  timber,  or  water  right, 
or  special  right  or  easement  therein,  or  tbe  own- 
er thereol^  without  a  sale  of  such  land."  Oode^ 
1  2208. 
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Tax  aalMr  onleBB  loade  In  strict  comtdiaDce 
with  tach  statatory  regnlrementa,  are  held 
void.  Johnson  v.  Harper,  107  Ala.  706,  18 
South.  198;  National  Bank  v.  Baker  H.  I.  Oa. 
108  Ala.  63S,  19  South.  47;  PoUak  v.  MUam. 
190  Ala.  569,  67  Sooth.  381;  GreU  Bros.  Ca 
V.  City  of  Montgomery,  182  Ala.  291,  301,  62 
South.  692,  Ann.  Oas.  191KD,  738;  Town  of 
AlbertvlUe  v.  Hooper,  196  Ala.  642,  72  South. 
258. 

It  has  been  observed  of  this  power  of 
probate  courts  to  order  the  sale  of  lands  for 

taxes: 

"Its  (a  probate  court's)  aathority  is  purely 
statutoi^,  and  cannot  arise  at  all  except  upon 
the  collector's  report  that  a  sale  of  ue  land 
is  necessary  for  toe  collectkui  the  taxes.  By 
the  plain  lan^age  of  the  statute  this  report  of 
the  collector  ib  made  the  eesential  prerequisite 
of  jurisdiction,  and  an  order  of  sale  without  it 
is  merely  a  nullity.  This,  like  all  other  juris- 
dictioual  facts  in  these  proceedings,  must  be  af- 
firmatively shown  hy  the  recora.  Lodge  v. 
WUkerson,  174  Ala.  133,  136,  66  South.  994. 
905. 

[IS]  Moreover,  there  are  other  jurlsdlctlonr 
al  statutory  requirements  essential  to  the  va- 
lidity of  a  tax  sale;  for  eoumple,  due  notice. 
Code,  fifi  2268,  2271,  2272,  and  2278;  Pollak  v. 
Milam,  190  Ala.  S69,  67  South.  881.  Notice  to 
a  life  tenant  or  to  his  trustee  will  not  bind 
a  reversioner  or  r^alnderman  wittiout  no- 
tice of  an  Intended  tax  sale.  , 

The  dismissal  of  the  bill  by  the  special 
t^ncellmr  could  be  Justifled  by  the  failure  of 
necessary  jHroof  to  Bnpport  complainant's 
title.  Howevw,  we  prefer  to  rest  the  decision 
upon  the  toregois^  holdings  that  tax  deeds 
Huch  as  those  In  qnestlou  do  not  affect  the 
estate  at  reverBl(Hiera  or  ranalndermm.  The 
decree  of  the  Q>eclal  chanc^lor  Is  affirmed. 

Affirmed.  All  the  Justices  concur. 


R0BBRT80N  BANKING  00.  v.  BRAS- 
FIELD.    (2  Div.  639.) 

(Supreme  Court  of  Alabama.   Mardi  23,  1918. 
Rehearing  Dmied  May  9,  1918.) 

1.  Banks  and  Banking  148(2)— Check  to 
FiCTmovs  Pebson— FoaoBn  Indobs^icent. 

Rale  that  bank  paying  depoeitor'a  cbe*^  on 
forged  indorsement  ia  linhle  to  him,  unless  pay- 
ment was  proximate  result  of  his  conduct  or 
negligence,  applies  to  check  payable  to  fictitious 
person,  unless  it  was  so  payable  to  drawer's 
knowledge,  making  it,  under  Oode  1907,  {  4966, 
subd.  3,  payable  to  bearer. 

2.  PSXNCIFAL  ANU  AOENT  «=»179<2)— IlfPUT- 
ED   Khowlsdqe  —  AcQummoH  Befohk 

AOENCT. 

Plaintiff's  che<ft,  made  to  ficUtious  person 
and  paid  by  drawee  bank  on  forged  indorsement, 
was  not  so  made  to  plaintiff's  knowledge,  ren- 
dering it,  under  Code  1907,  {  4966,  subd.  3. 
peyable  to  bearer,  on  the  theorv  of  imputed 
knowledge  of  agent,  even  if  K.,  who,  to  defraud 
plaintiff,  api^ied  to  plaintiff  for  loan  to  such 
person  and  obtained  the  check,  was  plaintiffs 
a.Kent:  his  knowledge  bang  acquired  before 
plaintiff  authwised  hSm  to  make  the  loan. 


3.  Banks  and  Bankinq  «=»14SCS9  —  Acts- 
Making  Injubt  Possible— P ATI  n<3  Check 

ON  FOBOED  InDOBSBMENT. 

A  bank,  paying  on  foiled  indonement  a 
<dieck  payaUe  to  fictidoua  perscn,  obtained  fran 
maker  by  fraud  of  person  in  whom  he  had  con- 
fidence, was  guilty  of  proximate  negligence, 
rendering  it  liat4e,  within  rule  as  to  which  of 
two  innocttit  peEMms  shall  suffer  for  act  of* 
third  person. 

4.  Bnxa  AND  Notes  «=»1S2— Nsootiabx.e  Ik- 

BTEUMENT8  AcT— ADMISSION  BT  DbaWEB. 
Code  1907,  |  B016,  profiding  that  drawer, 
by  drawine  instrument,  admits  existence  of  the 
payee  and  nis  capacity  to  indorse,  does  not  make 
drawer,  unknowm^y  making  check  to  fictitious 
person,  admit  that  any  one  other  than  named 
payee  can  properly  indorse  It. 

McOIellan,  Oardner,  and  Thomas,  JJ.,  dissent- 
ing. 

Appeal  from  Law  and  Equity  Court,  Ma- 
rengo County;   Edward  J.  Gilder,  Judge. 

Action  by  J.  S.  Brasfleld  against  the  Rob- 
ertson Banking  Company.  Judgment  for 
plaintiff,  and  d^endant  appeals.  Affirmed. 

Signer,  Crum  &  Weil  and  Horace  String- 
fellow,  all  of  Montgomery,  and  Henry  Me- 
Danlel,  of  Demopolis,  for  appellant.  R.  B. 
Evius,  of  Greensboro,  for  appellee. 

ANDERSON,  C.  J.  [1]  It  Is  settled  law 
that  a  bank,  which  pays  out  the  funds  of  a 
depcaltor  on  a  ft>rged  check  or  indorsement, 
does  so  at  Its  peril,  and  the  depositor  can 
recover  the  amount  so  paid,  unless  the  bank 
can  show  that  the  payment  was  made  as  the 
proximate  result  of  the  conduct  or  negligence 
of  the  depositor;  and  this  rule  applies  to  a 
forged  Indorsemient  of  a  fictitious  payee  In 
the  same  way  as  It  does  to  the  forged  In- 
dorsement of  a  real  or  existing  payee.  Mtch- 
ie  on  Banks,  pp.  1095,  1096;  Jordan-Marsh 
Co.  V.  Nat.  Bank,  201  Mass.  397,  87  N.  E. 
740,  22  L.  R.  A.  (N.  S.)  250;  Armstrong  v.  Nat 
Bank,  48  Ohio  St.  512,  22  N.  E.  866,  6  R.  A 
625.  15  Am.  St  Rep.  e55;  Shlpman  v.  Bank 
of  New  York,  126  N.  T.  318,  27  N.  E.  371,  12 
L.  B.  A.  791,  22  Am.  St.  Rep.  821 ;  Chism  v. 
Bank.  96  Tenn.  641,  36  S.  W.  387,  32  U  R. 
A  778,  54  Am.  St.  Rep.  863;  Harmon  v. 
Old  Detroit  Bank,  153  Mich.  73,  116  N.  W. 
617,  17  L.  R.  A.  (N.  S.)  514,  126  Am.  St.  Rep 
467 ;  Hatton  v.  Holmes,  97  Cal.  208,  81  Pac. 
1131;  U.  S.  V.  Nat  Bank,  205  Fed.  433,  123 
C.  C.  A  601;  Vaglian  Brothers  v.  Bank  of 
England,  23  Q.  B.  D.  243. 

[2]  While  this  rale  is  not  seriously  ques- 
Umied  by  the  fu^>eUant  bank,  it  Is  contended 
that  the  dieck  In  Question  was  payable  to 
bearw  under  the  negotiable  instrum«it8  law, 
as  declared  In  snbdlvldoa  S  of  section  4966 
of  the  Code  of  1007,  which  provides  that  the 
Instrument  Is  payable  to  bearer  "when  It  Is 
payable  to  the  order  ot  a  fictitious  or  n on- 
existing  peraott,  and  »uch  fact  loas  known  to 
She  person  making  it  »o  pova&Ie"  (italics  sup- 
plied). It  iA  undiluted  that  the  check  in 
question  was  made  passable  to  a  fictitious 
person;  bnt,  in  order  tor  the  defendant  to 
have  treated  it  as  payable  to  bearer,  the 
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burden  was  upon  It  to  show  that  Brasfldd, 
Uie  drawer,  knew  that  Jidmson,  the  payee, 
was  a  nmexlstlng  persoo.  t.  Harding, 

2ftl  Mass.  103,  87  N.  mi  481  and  casea  raiwa. 
There  Is  do  pretense  that  Brasfldd  knew, 
at  the  time  of  drawing  the  <dted^  that  the 
payee  was  a  fictitious  person,  and  Intei^ed 
to  make  the  same  payable  to  a  n<»ie9Elstlng 
person ;  but  It  is  oimtended  that  he  had  oon 
BtmctWe  notice  of  this  fact,  because  Kirren 
was  his  agent  in  negotiating  the  loan  tar 
Joluison,  and  knew  of  tlie  nonezlsteiioe  of 
Johnson,  the  payee,  and  that  tills  knowledge 
by  Kirren  was  imputable  to  his  prindpal, 
Brasfleld.  It  may  be  doubted  whether  m 
not  EInreu  was  8U<^  an  agent  of  Brasfleld 
as  to  make  him  dhargeabla  with  notice  to 
Klrron,  who  started  In  to  p^iiwtrate  a  fraud 
upm  Brasfleld,  and  whether  or  not  he  wotdd. 
In  this  respect,  be  acting  within  the  scope 
of  his  agency,  If  sudi  a  r^tiimshlp  existed. 

But  we  may  concede^  for  the  purpose  of 
deciding  this  cais^  that  Klrrra  was  Bras- 
field's  agent,  and  that  he  would  be  cbarge- 
able  with  notice  to  Klnren,  if  acqntred  by 
bim  during  tlieagmcy  and  while' acting  with- 
in the  line  of  his  authority.  Yet,  under  the 
weU-estaUlshed  law  this  stat^  Brasfleld 
was  not  bonnd  by  notice  or  knowledge  ac- 
quired by  Kirren  before  be  became  the  form^ 
er's  agent.  Bfarshall  v.  Lister,  195  Ala.  691, 
71  South.  411.  "Knowledge  acquired  by  ao 
agent  prior  to  his  agency,  or  in  regard  to 
matters  outside  the  line  of  his  duty,  jpr  wfiile 
pursuing  his  own  or  some  other  person's 
business,  is  not  notice  to  his  principal  of  such 
fact  or  facts,  and  is  not  binding  upon  him." 
7  Hayf.  Dig.  740,  and  cases  there  cited.  "It 
was  early  settled  in  this  state,  and  has  been 
since  foUoned,  that  notice  or  knowledge  by 
an  attorney,  to  carry  htHue  constructive  no- 
tice to  the  client,  muA  be  shown  to  hare  been 
glTOi  or  acquired  after  the  relation  of  at- 
torney and  client  was  formed."  McCorml(^ 
V.  Joseph  and  Anderson,  83  Ala.  401,  3  South, 
796.  Kirren  knew  of  the  nonexistence  of 
Johnson  long  before  Brasfleld  authorl?^ 
him  to  make  a  loan,  and  did  not  ascertain 
this  fact  after  the  relation  of  lawyer  and 
client,  or  principal  and  agent,  was  formed. 
Therefore  the  chedi  In  question  was  not 
payable  to  bearer,  so  as  to  relieve  the  de- 
fendant bank  from  ascertaining  tlie  Identity 
of  the  payee  and  the  genuineness  of  his  in- 
dorsement  before  paying  the  check ;  and,  fail- 
ing to  perform  this  legally  required  duty,  its 
neglect  In  this  respect  was  the  direct  and 
proximate  cause  of  the  loss  or  Injury:. 

[3]  It  is  also  contended,  even  though  this 
court  should  determine  that  the  check  was 
not  payable  to  bearer,  that  Brasfleld,  though 
Innocent,  furnished  the  means  whereby  the 
loss  was  sustained,  and  that,  when  one  of 
two  must  suffer  through  the  conduct  of  a 
third  party,  he  who  enabled  the  party  to 
commit  the  act  must  bear  the  consequences. . 
This  just  doctrine  is  not  questioned,  but  does ; 
not  apply  when  one  is  mm  culpable  than  the  I 


otliw.  Of  srtiere  the  Injury  oodUI  have  been 
avoided  by  tin  ordinary  dUlgenoe  and  pru- 
dence of  the  one,  notwithstanding  the  other 
party  famished  the  means,  wtilch  may  hare 
bem  the  ranote,  thou^  not  direct,  proxi- 
mate,  cause  of  the  Injury.  Here  we  have  a 
case  in  which  Brasfleld  mlqilaced  confid»CB 
in  Kirvesi,  who  liad  started  out  to  pwpetrate 
a  fraud,  and  Issued  a  diecik  which,  as  above 
doufmstrated,  was  not  payable  to  bearer,  and 
which  could  hare  been  only  transferred  by  the 
genuine  Indorsement  of  the  payee.  Secticus 
4085  and  4980^  Code  1907.  When  the  in- 
strument is  not  payable  to  bearer,  but  to  a 
named  person,  it  is  the  duty  of  the  drawee 
bank,  or  one  who  buys  the  same,  to  procure 
a  goiuine  Indorsemokt;  and  the  fact  Uiat  the 
forged  Indoraonent  Is  the  name  of  a  non- 
existing  person  does  not  afford  relief  against 
a  nmcoiiqilianoe  with  its  plain  l^al  duty, 
and  one  who  n^lects  ttiis  duty  in  paying  out 
the  funds  of  its  deiiosltors  is  guilty  of  prox- 
imate negligence.  As  was  well  said  In  the 
case  of  Jordan-Marsh  v.  Nat  Bank,  supra: 

"The  questicm  ariaea  whether  the  maklDg  of 
a  check  payable  to  a  fictitious  or  ntaiexisting 
person,  tnroush  nefligent  failure  to  diacover  the 
fraud  b\  wbJch  the  dieck  is  obtained,  stands 
differently  from  making  a  dtedc  to  an  actual 
venoa,  in  reference  to  its  effect  up<»  psymnit 
by  the  defendant  We  are  of  opinion  that  there 
is  DO  diSereace  in  law.  In  eUh«r  comb,  it  i* 
the  dutj/  of  the  bank  to  aee  that  then  ia  o  gm- 
wme  iniUtriGment.  In  some  respects  it  would 
t>e  more  difficult  to  deceive  a  bank  In  tills  par- 
ticular,  as  against  rlgilant  investigation,  if  the 
payee  was  fictitious^  than  if  he  was  real.  In 
some  respects  it  might  be  less  difficult  We 
know  of  no  dedrion  that  has  recognized  a  dif- 
ference in  law  between  the  two  cases.  It  has 
been  bdd  that  there  is  no  difference.  Arnistxoog 
r.  National  Bank,  46  Ohio  St  512  [22  N.  R 
800^  0  L.  B.  A.  625,  15  Am.  St  Rep.  655]." 

Again.  In  the  language  of  Minshall,  C.  J^ 
speaking  for  the  Ohio  court  in  the  Armstrong 
Case,  supra: 

"It  is  a  flaying  frequently  repeated,  in  The 
Doctor  and  Student  that  'he  who  lovelh  peril 
shall  perish  in  it'  In  otiwr  wwds,  iriiere  a  per- 
son has  a  safe  way,  and  abasdcHU  it  for  cms 
of  uncertainty,  be  can  blame  no  (me  but  bimseU 
if  he  meets  with  misfortune." 

Here  the  discharge  of  a  plain  duty 
upon  the  part  of  the  paying  bank  would  have 
Inerltably  led  to  the  fact  that  the  indiH^ 
ment  was  a  forgery  and  aroted  the  Injury, 
regardless  of  Brasfield's  misplaced  CMifldence 
in  Klrveu  and  the  betrayal  of  the  same  by 
said  Kirren. 

[4]  Suggestion  is  made  that  sectloD  S016 
of  the  Code  of  1907.  among  oUier  things,  pro- 
vides that: 

"The  drawer  by  drawing  the  instnuneat  ad- 
mits the  ezistMloe  of  the  payee  and  bis  then 
capacity  to  indorse,  and  «igages  that  on  due 
pretieatment  the  instrument  will  be  accepted  or 
paid." 

How  this  section  harmoDtzes  with  subdi- 
vision 3  of  section  4966,  unless  it  applies  to 
all  Instrumuits  other  than  those  payable  to 
bearer,  we  are  not  called  uptm  to  decide;  for, 
as  abore  stated,  the  check  In  question  wlis 
not  pa^-able  to  bearer,  and  If  section  0016 
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makes  Braafleld  admit  the  existence  of  the 
payee,  3<^8<m,  and  his  c^dty  to  Indorse 
the  check,  this  would  but  strengthoi  the 
rtason  and  necessity  of  obtaining  a  genuine 
Indorsement  before  paying  the  check.  The 
section  does  not  make  Brasfleld  admit  that 
^any  one  other  than  his  named  payee  oould 
properly  and  legally  Indorse  the  tdieck. 

The  case  of  Kofaa  t.  Watkius.  26  Kan. 
6»1.  40  Am.  Bep.  330,  OMuee  nearer  support- 
ing the  anwllant's  contention  than  any  case 
we  have  found ;  but  it  Is  not  In  line  with 
the  authorities  supra,  and  finds  little  or  no 
support  In  other  cases.  In  the  first  place, 
this  case  follows  Mr.  Daniel  (section  139),  to 
the  effect  that  the  check  is  payable  to  bearer 
if  payable  to  a  flcOtlourf  person,  whether  the 
drawer  knew  It  or  not,  and  which  Is  not  only 
contrary  to  the  general  rule  of  courts  and 
text- writers,  but  to  the- unliable  instru- 
ments law  (section  4066  of  the  Goda);  and  It 
said  Instrument  was  payable  to  heaxer,  as 
there  held,  of  course,  the  drawer  was  respm- 
slble  for  putting  such  an  instrument  in  clrcn- 
lation  and  permitting  It  to  fall  In  the  hands  of 
an  Innocent  purchaser,  who  could  acquire  title 
by  deUvery.  Bat  under  the  well-consldered 
authorities,  as  well  as  our  statute,  it  was 
not  payable  to  bearer  imless  the  drawer 
knew  that  the  payee  was  a  nonexlsting  per- 
son. Indeed,  this  case  Is  well  critldzed  hy 
the  Tennessee  court  In  the  case  of  Cblsm  t. 
First  Nat.  Bank,  96  Tenn.  641,  36  S.  W.  887, 
32  14.  R.  A.  778,  M  Am.  St  Rep.  863. 

The  case  of  Snyder  t.  Corn  Ex.  Nat  Bank, 
221  Fa,  509,  70  AtL  876,  128  Am.  St  Rep. 
780,  is  in  Hue  with  the  ht^dlng  that  the  draw- 
er must  know  that  the  payee  is  a  fictitious 
or  nonexlsting  p^son,  in  order  that  the 
check  shall  be  deemed  payable  to  bearer; 
but  tl^e  court  bdd  In  that  case  that  it  was 
payable  to  bearer  for  the  reason  that  Greeu- 
fleld,  the  agent,  had  notice  of  the  fact  which 
was  chargeable  to  Snyder,  the  drawer,  for 
the  reason  that  said  agent  Greenfield,  bad 
full  authority  under  a  power  of  attorney  to 
draw  checks  In  behalf  of  the  plaintiff  Sny- 
der, and  he  knew  of  the  nonexistence  of  the 
payee  .at  the  time  and  did  not  ascertain  the 
fact  before  the  relationship  waa  formed. 
In  the  case  of  Equitable  Ca  v.  Nat  Bank 
<St.  Louis  Court  of  Appeals)  181  S.  "W.  1170, 
the  court  imputed  notice  to  the  insurance 
company  of  the  nonexistence  of  the  payee  of 
the  check  and  the  policy,  because  Davis,  the 
agent  discovered  the  fact  while  the  com- 
pany's agent  and  white  acting  In  the  line  of 
his  employment  but  did  not  charge  the  com- 
pany with  notice  as  to  a  fact  known  to  Davis 
before  he  became  such  agent. 

Tbe  case  of  First  Nat.  Bank  t.  Allen,  100 
Ala.  476,  14  South.  835.  27  L.  R.  A.  426.  46 
Am.  St  Rep.  80,  Is  not  in  conflict  with  the 
foregoing  views.  The  court  did  not  theve 
^la^e  Alia  with  notice  as  to  a  fact  known 
to  or  discovered  by  the  agent  Tomlln.  be- 
fore be  became  Allen's  agent  The  opinion 


held  Hiat  Mlea  was  in  no  way  responsible 
for  the  forgeries  committed  by  hla  agent 
Tomlin,  or  t<x  the  collection  and  circulation 
by  him  of  foiled  checks,  but  did  invoke  an 
estoppel  against  All«i  as  against  recover- 
ing for  certain  checks  which  the  bank  paid 
after  it  had  8«it  In  the  passbook  and  pre- 
viously forged  checks,  upon  the  idea  that,  if 
Allen  had  previously  gone  over  his  account 
and  checks,  he  would  have  discovered  the 
forgeries  in  time  to  have  ^evented  the 
payment  of  subsequently  forged  diecks.  It 
was  also  the  duty  of  Tomlli^  the  agent  to 
go  through  the  checks  and  examine  the  ac- 
count ;  and  the  court  held  that,  as  this  was 
within  the  scope  of  his  raiployment.  his 
negligence  in  falling  to  discover  the  forge- 
ries was  imputable  to  his  prindpel,  Allen. 
The  court  did  not  hold,  however,  that  be- 
cause Tomlin  knew  that  these  forgeries  were 
going  on,  Allen  Was  chargeable  with  this  no- 
tice, notwithstanding  the  agent  did  not  com- 
municate It  to  him,  or  that  Allen  was  charge- 
able with  notice  acquired  hy  Tomlin  before 
be  became  his  agent.  The  real  holding  in 
said  case  was  that  the  negUgrace  of  Tomlin, 
while  acting  within  the  line  and  scope  of 
his  emidoyment  in  failing  to  detect  the  for- 
geries by  an  examination  of  the  bank  book 
and  returned  diecks,  was  chai^eable  to  the 
principal,  AUoi.  As  a  matter  of  fact  Tom- 
lin was  the  man  committing  the  forgeries, 
and  knew  betttf  than  any  one  else  that  they 
Vrere  going  on ;  bnt  tbe  court  did  not  impute 
this  knowledge  to  Allen  simply  because  Tom- 
lin was  bis  agent  but  only  charged  him  with 
tbe  n^lect  of  his  ag^t  v^le  acting  In  the 
acape  of  his  employment 

The  case  of  Hall  v.  Haley,  174  Ala.  100, 
66  South.  726.  U  It  A.  19186,  024,  Is  not 
Imposed  to  the  views  above  expressed,  bnt  Is 
a  stnmg  suK>ort«-  of  same.  As  was  said  In 
that  case,  SomervUle,  J.,  epeaUng  for  the 
court: 

"By  a  long  line  of  decisions  this  court  is 
thoroughly  committed  to  the  rule  that  knowl- 
edge acquired  by  an  agent  prior  to  his  aRency, 
or  in  regard  to  matters  outiUe  the  line  of  his 
duty,  or  while  pursuing  his  own  or  some  other 
person's  business,  is  not  ootloe  to  his  prioclpal 
of  Buch  fact  or  facts,  and  is  not  binding  np<m 
him." 

Again,  it  was  said  (174  Ala.  on  page  201, 
56  Sontb.  780,  L.  R.  A.  1918B,  924)  after 
guallfyinff  or  overruling  the  Lea  Case,  147 
Ala.  421,  42  Sonth.  415,  8  U  R.  A.  (N.  S.) 
279,  119  Am.  St  Rep.  98,  which  extended 
the  doctrine  as  to  prevlousiy  acquired  notice: 

"But  there  is  a  long  line  of  deciBionB  in  Uiis 
state  whit^  adopt  the  rule  that  notice  to  an 
sftcnt  to  Und  bis  principal,  must  have  been  ac- 
quired by  the  agent  durmg  his  employment ;  1. 
e.,  while  he  is  actually  engaged  in  the  prosecu- 
tion of  his  duties  as  agent  and  not  at  a  tune 
antecedent  to  the  period  of  Us  agency." 

The  Judgmoit  of  Qie  law  and  eqnlty  court 
is  affirmed, 
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SO&IEB.VILLE,  concurs  In  tbe  oKrinion 
and  conclustoii.  MAYFIEU)  and  SA.YBJS, 
JJ.T  concor  In  the  ctmclualon,  and  will  ex- 
press their  TlewB  in  anotbw  opinion.  Mc- 
GLELLAN,  OABDNEB,  and  THOMAS,  JJ., 
dissent. 

>£AYFIEU>f  J,  (ooncurrinid'  The  doc- 
triae  is  Oioronshly  establlstied,  and  it  has 
been  r^ieatedly  held  In  this  stata,  that 
wbere  a  person  who  desires  to  bwrow  mon^ 
applies  to  an  attomey  or  a  mon^  bnAer  to 
procure  a  loan  for  him,  and  pays  or  agrees 
te  pay  sodi  attorney  or  broker  anything 
for  bis  services,  this  constitutes  the  attorney 
or  broker  quoad  hoc  the  agmt  of  the  borrow- 
er, and  not  of  the  lenda,  thoui^  It  be  a  part 
of  tbe  business  of  the  attorney  <ft  broker  to 
lend  money,  and  be  has,  on  other  occasions, 
lent  moncgrs  of  the  lender,  and  bo,  even 
where  tbe  lender  has  jdaced  bis  money  Ic 
tbe  hands  of  tbe  broker  to  be  so  ieat.  Ameri- 
can Mortgage  Oo.  t.  King,  105  Ala.  358,  16 
South  880;  EdlnboTEh.  etc,  Co.  t.  Peq^es, 
102  AJa.  241,  14  South.  666;  Olnn  t.  New 
England,  etc.,  Ca,  92  Ala.  135,  8  South.  388; 
Allen  T.  McCuUough,  99  Ala.  612.  12  South. 
810;  George  v.  New  E^ngland,  etc.,  Co..  109 
Ala.  548.  20  South.  331 ;  Land  Mortgage,  etc., 
Co.  t.  Preston,  119  Ala.  290,  24  South.  707. 

A  well-established  excepticKi  to  the  gener- 
al rule  that  a  principal  Is  chargeable  with 
constructive  notice  of  facts  known  to  the 
agent,  or  of  which-  he  has  notice.  Is  that  If 
the  agent  In  the  particular  matter  is  tbea  In 
fact  acting  for  himself,  and  Intends  to  per- 
I>etrate  a  fraud  on  the  principal,  or  on  other 
persons,  for  his  own  benefit,  and  the  commu- 
nlcatloQ  at  the  fact  to  be  imputed  would  nec- 
essarily prevent  the  consummation  of  the 
fraud  intended,  then  the  principal  is  not 
chargeable  with  constructive  notice.  Frenkel 
r.  Hudson,  82  Ala.  158,  2  South.  758,  60  Am. 
Hep.  736 ;  Reld  v.  Bank,  70  Ala.  199 ;  Inner- 
arity  v.  Bank.  139  Mass.  332.  1  N.  B.  282, 
52  Am.  Rep.  710;  Dillaway  v.  Butler,  135 
Mass.  479;  Atlantic  Cotton  Mills  v.  Indian 
Orchard  Mills,  147  Mass.  268,  17  N.  E.  496, 
9  Am.  St.  Kep.  698;  Allen  v.  South  Boston 
R.  K.  Co.,  150  Mass.  200.  22  N.  E.  917,  IB  Am. 
St  JRep.  185.  In  the  last-cited  case  the  rea- 
son for  the  rule  is  thus  stated: 

"There  is  an  exception  to  this  rule  when  the 
agent  is  engaged  In  committing  an  indepoident 
fraudulent  act  on  his  own  account,  and  the 
facts  to  be  imputed  relate  to  this  fraudulent  act. 
It  is  sometimes  Mid  that  it  cannot  be  presumed 
that  an  agent  vn\l  communicate  to  bis  principal 
acts  of  fraud  which  be  has  committed  on  bis 
own  account  in  transacting  the  business  of  his 

frindpal,  and  that  the  doctrine  of  imputed 
nowledffe  rests  upon  a  presumptitm  that  an 
agent  will  communicate  to  liis  principal  what- 
ever he  knows  ctmceming  tbe  business  he  is 
engaged  in  transacting  as  agent.  It  may  be 
donbted  whether  the  rule  and  tbe  exception  rest 
on  any  such  reasons.  It  has  been  saggested 
that  the  true  reason  for  the  exceptim  is  that 
an  independent  fraud,  committed  by  an  agent 
on  his  own  account,  is  beyond  the  scope  of  his 
employment,  and  therefore  knowledge  of  it,  as 
matter  ot  law,  cannot  be  imputed  to  tbe  piin- 


e^sL  and  tbe  principal  cannot  be  held  resp<mn- 
Ue  for  it.  On  this  view,  such  a  fraud  bears 
B<MDe  analogy  to  a  tort  willfully  committed  by 
a  servant  for  his  own  purposes,  and  not  as  a 
means  of  performing  tiie  business  intnuted  to 
him  by  his  master.  Whatever  the  reason  may 
be,  the  exception  is  well  established." 

The  case  nearest  In  point  and  the  twst 
reasoned  case  Is  from  the  Georgia  court; 
the  opinion  being  written  by  Justloe  Lamar, 
late  of  the  Supreme  Court  of  the  United 
States.  The  headnotes  well  state  the  ded- 
8i<xi,  which  is  as  follows: 

"1.  Where  an  agent  is  guil^  of  an  inde- 
pendent fraud  for  bis  own  benent,  and  to  com- 
municate the  same  would  i»event  the  accuu- 
plisbment  of  his  fraudulent  design,  the  princi- 
pal is  not  charged  with  notice  m  snch  misoon- 
duct. 

"2.  A.  could  read  and  write,  but  was  inex- 
perienced in  business.  B.  bad  been  her  attor- 
ney, and  she  owed  him  $50.  At  his  request,  and 
to  enable  him  to  raise  the  money,  A.  agreed  to 
give  a  note  therefor.  The  agent  fraudulently 
made  a  note  for  $600,  Instead  of  $50,  and  pro- 
cured her  to  sign  it.  The  note  was  made  pay- 
able to  X.,  who  bad  money  to  lend  and  who 
was  a  client  of  B.  Tbe  money  was  advanced 
on  the  note  to  B.,  but  none  was  paid  over  by 
him  to  A.  Held,  that  the  lender  was  not  charg- 
ed with  notice  ot  the  agent's  fraud."  Pnrsley 
V.  Stabley,  122  Oa.  362.  60  S.  B.  139l 

This  decision  was  aptwoved  by  Ur.  Mecbem 
In  hiB  work  on  Agency..  See  volume  %  1 183S, 
and  notes. 

A  lender  can  never  be  chargeable  with 
notice  of  tbe  fraud,  or  with  the  fraud,  of 
one  with  whom  he  agrees  to  lend  money  to 
a  third  party,  under  the  facts  and  circum- 
stances shown  by  this  record.  The  law  as  to 
commercial  paper  in  such  cases  must  control 
and  fix  liability ;  there  is  no  question  of  agen- 
cy. The  lender  being  guilty  of  no  fault  or 
negligence  In  the  making  or  delivering  of  tbe 
cUed£,  he  cannot  be  held  liable  If  the  bank 
pays  It  to  a  person  not  entitled  to  receive  It. 

While  I  concur  In  the  opinion  of  the  Chief 
Justice,  I  do  not  concede  that  the  relation  of 
principal  and  agent  existed,  and  am  of  the 
opinion  that  the  decision  should  be  rested 
on  this  ground. 

Mr.  Justice  SATRE  concurs  in  this  opinion. 

SOMEBVILLE,  J.  I  concur  in  the  opinions 
filed  by  dte  Chief  Justice  and  by  Justice 
MAYFIEU).  I  think  the  record  shows  that 
Kirven  was  not  acting  as  the  agent  of  Bras-  f 
field  In  making  a  loan,  but  stdely  and  exclu- 
sively for  himself  in  tbe  perpetration  of  an 
independent  finnd.  It  la  true  that  knowle^ 
acquired  by  an  agent  prior  to,  or  outside  of,  bis 
service  as  agent,  if  present  In  his  mind  while 
acting  as  agent.  Is  prima  fade  (but  not  conclu- 
sively) presumed  to  have  been  comuMmicated 
by  him  tobia  prlndpaL  nUs,  however.  Is  a 
mere  rule  of  evidence,  and  Is  wholly  distinct 
frorathe  rule  which  conclusively  charges  the 
prlndpai  with  oonstructlve  knowledge  of  all 
pertinent  Information  acquired  by  the  ajcent 
while  actually  acting  as  agent.  This  dlstino- 
tioa  was  discussed  at  length  fey  tbe  wxlter  hi 
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tbe  case  of  Hftll  Go.  t.  Haley  Co..  174  Ala.  190, 
GS  Sonth.  726,  U  Ri.  A.  1918B,  924. 

If  It  be  conceded,  for  the  argrument,  that 
Klrven  was  Braslleld's  agent  In  Buch  sense 
as  was  discussed  In  that  case,  I  think  the 
facts  here  shown  would  forbid  the  api^llcatlon 
of  the  role  of  oor^rnctlve  knowledge  as  ap- 
plied In  that  case,  and  in  First  National  Bank 
V.  Allen,  100  Ala.  476,  14  South.  335,  27  L.  R. 
A.  426,  46  Am.  St  Rep.  80.  On  the  coAtrary 
it  would  be  merely  a  question  of  the  actual 
knowledge  of  Brasfield  of  the  ncHiexlstence  of 
Johnson,  which,  though  prima  fade  presumed 
(Hall  Co.  V.  Haley  Co.,  supra),  Is  fully  ^ebu^ 
ted  by  the  testimony  of  Brasfield,  aided  by 
the  conslderatltm  that  Klrven  could  not  have 
Informed  him  of  Johnson's  nonexistence  with- 
out denouncing  Ids  own  firaod  and  defeating 
Us  entire  design. 

I  do  not  thli^E  the  cases  above  referred  to 
are  oifpoaed  to  the  oondualcHas  stated  In  the 
opizdon  ot  the  Chief  Justloek  With  ieq;>ect 
to  the  Allen  Case^  it  is  necessary  to  otMerre 
that  the  knowledge  Imputed  to  Allen  was  not 
tbe  fraudnlenit  conduct  of  bis  agent,  Tomlln, 
in  forcing  tlie  checks,  though  he  was  Oxm  In 
Allen's  serrltt,  but  <mly  the  knowledge  of 
those  forgeries  necessarily  acquired  by  tnnuUn 
while  afterwards  discharging  tor  Alien  the 
latter's  duty  of  Injecting  bis  canceled  checks 
—  a  dl8tlncti<ni  which,  in  my  t^ilnloii,  ezdndea 
its  applicatlm  to  ttie  infant  case. 

McOLBLIiAN,  J.  (dissenting).  This  ac- 
tion Is  by  a  diq>osltor  (plalntUE  aiv^ee) 
against  the  hank  (defendant  appellant)  to  re- 
cover 42,500  paid  out  by  the  ban^  oui  a  chedc 
drawn  by  the  depositor  in  favor  of  "D.  W. 
Johnson"  as  payee  and  charged  to  the  account 
of  the  depositor.  Tbe  trial  court  gave  Jut^- 
ment  for  the  plaintiff.  In  my  opinion,  this 
Judgment  is  laid  In  error. 

The  evidence  requires,  Indubitably,  the  a(v 
ceptance  of  these  conclusions:  (a)  Tha.t  one 
Klrven  (since  deceased)  applied  to  the  plain- 
tiff for  a  loan  to  "D.  W.  Jc^nson" ;  (b)  that 
there  was  no  such  person  as  D.  W,  Johnsmi, 
a  fact  necessarily  known  to  Klrven,  but  nn< 
known  to  tbe  plaintiff;  (c)  that  plaintiff 
agreed  to  make  th&  loan  to  D.  W.  Johnson 
whom  tbe  plaintiff  himself  then  ttaougfat  to  be 
an  existing  person,  to  be  secured  by  a  mort- 
gage on  real  estate  Klrven  represented  as  be- 
ing  owned  by  D.  \V.  Johnson,  In  Marengo  coun- 
ty, where  both  plaintiff  and  Klrv«i  resided ; 
(d)  that  plaintiff  had  full  confldence  In  Klr- 
ven, actually,  avowedly,  accepting  and  acting 
on  Klrven's  judgment  alone  of  the  value  of  the 
security  and  of  the  soundness  of  D.  W.  John- 
son's  title  thereto ;  (e)  that  upon  the  receipt 
of  the  notes  and  mortgage,  purporting  to  be 
Bi^ed  by  D.  W.  Johnson,  plaintiff  sent  the 
check  in  questl<Hi  to  Klrven  for  delivery  to 
tbe  payee,  I).  W.  JfAUetm;  (t)  that  Klrven 
received  the  dieck,  indorsed  It  In  the  name 
of  "D.  W.  JolHUKm/*  and  forwarded  the  diedc 
thus  Indorsed  to  the  First  National  Bank  of 


Montg<Maery,  with  the  object  and  result  of 
opeaitig  therewith  an  account  for  "D.  W. 
Johnson,"  and  subsequently  checked  out  tbe 
whole  amount  by  signing  tbe  name  of  "D. 
W.  Johnson" ;  and  (g)  that  some  mwiths  aft- 
erwards the  plaintiff  discovered  there  was 
DO  such  person  as  "D.  W.  Joluason,"  and  de- 
manded reimbursement  by  the  defendant 
bank,  which  the  defendant  bank  declined  to 
make. 

The  trial  below  having  proceeded  without 
any  reference  to  tbe  possible  question  of  es- 
toppel against  the  plaintiff's  right  to  recover, 
within  the  doctrine  ai^Ued  In  Bank  v.  Mor- 
gan. 117  U.  S.  96,  6  Sup.  Ot  6B7,  29  I*  Bd, 
811,  no  eonsldwatimi  has  been  given  that  pos- 
sible Inquiry. 

Tbe  plaintiff  admitted  signing  tbe  <Aeck  in 
question,  and  also  that  he  sent  this  check  to 
Klrven  for  delivery  by  him  to  D.  W.  John- 
son, named  as  payee  therein.  The  plaintiff 
ftirther  teatlfled  that  Klrven  had  made  "sev- 
eral loans"  for  him;  "that  be  bad  known 
him  (Klrven)  for  years,  and  that  Klrven  had 
made  some  loans,  not  many,  for  him  during 
that  Ume;  that  Klrven  told  him  that  this  man 
Johnson  owned  this  land,  and  that  tbe  title 
was  good,  and  ^rven  fixed  up  the  papers, 
attd,  raying  on  this,  be  made  the  loan; 
*  *  *  (hat  Klrven  was  one  of  the  prompt- 
est men  he  had  ever  had  any  dealings  with 
In  Us  Ufa,  and  that  prevtoua  to  thit  he  had 
repretented  plaintiff  4»  «everal  loant  and  . 
plaintiff  thought  him  all  rigbt"  (itaUcs  sup- 
plied). No  evidence  to  a  different  effect  was 
offered.  The  evidence  of  tbe  plaintiff  him- 
self is  conclusive  oi  the  Cact  that  plaintiff 
Intended  to  constitute  Klrven  bUi  agent  to 
efEect  this  loan,  to  r^resent  him  In  this  as 
In  otha  previous  louis.  and  that  be  gave 
lOrven  the  fullest  confidence,  as  respected 
Klrven's  Integrity  and  his  Judgment  as  a. 
lawyer  competent  to  appraise  tbe  value  of 
securities  for  loans  and  to  pass  upon  the 
validity  of  titles  to  the  property.  The  plain- 
tiff's confldence  was  egreglously  misplaced 
and  abused.  Klrven,  In  furtherance  of  his 
fraudulent  design.  Indorsed  the  check  In  the 
fictitious  name  of  Its  payee,  effected  the  pay- 
ment of  the  check,  and  appropriated  the' 
money.  Under  the  circumstances  disclosed 
by  the  record,  to  permit  tbe  plaintiff  to  re- 
cover the  amount  so  paid  out  and  charged 
to  plaintiff's  account  is  to  sanction  and  ef- 
fectuate a  grave  Injustice.  The  plaintiff, 
tbe  drawer  of  the  check,  should  bear  tbe 
loss.  There  Is  no  Intimation,  or  su^i^tlon, 
that  either  the  defendant  bank  or  the  Mont- 
gomery bank  participated  in  or  had  the 
slightest  notice  or  knowledge  of  Klrven's 
fraudulent  design  m  his  acts  in  accom^Ush- 
Ing  it 

There  are.  In  my  opinion,  several  reasons 
why  the  loss  thus  occasioned  diould  be  left 
to  be  borne  by  tbe  plaintiff,  drawer  d  the 
dieck  in  question. 

1.  It  may  be  assumed,  tor  the  occasion 
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only,  that  the  plaintiff  bimadf  mm  fvw  Cram 
personal  tanlt  In  uttering  the  dieek,  later 
paid  by  the  drawee  the  defmdant  Tbls 
court  has  repeatedly  announced  the  prlnclide 
that,  when  one  of  tiro  Innoceat  peraoos  must 
suffer  £rom  a  loss  by  the  tortious  act  of  a 
third  person,  he  who  enabled  the  third  per- 
son to  occaslfHi  the  loss  should  bear  It 
Young  T.  Lehman,  63  Ala.  619,  624;  Allen  t. 
Maury,  66  Ala.  10, 10;  Reynolds  t.  Reynold*. 
190  Ala.  468.  67  South.  208;  Noble  r.  Hoses. 
74  AU.  604;  16  Cyc.  773;  10  R.  a  L.  606^ 
Even  the  limitation  upon  thla  principle  de- 
fined in  the  cited  text  In  Cyc.  and  by  Judge 
Chrlstlancy  In  Holmes  t.  Tmmper,  22  Ulch. 
427,  7  Am.  B^.  661.  when  considering  the 
wr(Higful  Interpolation  made  by  the  payee 
In  a  promissory  note  after  its  dellTery.  is 
inapplicable '  here,  for  the  reason,  among 
others,  that  Klrren  bore  a  relation  of  ccm- 
fldence,  avowed  by  the  plaintiff  himself,  to 
the  plaintiff  in  the  process  of  making  this 
loan  for  the  plaintiff,  and  e^>ecially  under 
the  commission  the  plaintiff  gave  Kirren  to 
deliver  the  check.  whl(±  the  plaintiff  sent 
to  Kirren  for  the  purpose.  The  sound  mo- 
rality and  justice  of  applying  the  stated  doc- 
trine of  est(«>pel  to  this  i^aiotlfl  is  thus 
set  forth,  in  a  Uke  case,  in  Marcus  v.  Bank, 
67  Pa.  Super.  Ct  346,  350.  361: 

*'It  is  conceded  that  the  peyeea  named  In  the 
ciiedu  did  not  exist ;  the  cBecks  were  drawn  by 
the  maker  payable  to  imaginary  persons.  The 
plaintifF,  having  confidence  in  MoAovits,  ac- 
cepted bis  statements  that  the  traoaactiona  were 
leans  to  the  persons  named,  and  tiaaded  tbe 
cheeks  to  Moakovitz  to  be  dmvered  to  the  sup- 
posed borrowers.  Tbe  whole  transaction  was 
wtween  the  plaintiff  and  Moakovitz,  ao  far  as 
the  pretended  l^iding  of  money  and  tbe  pay- 
ment by  tbe  plaintiff  to  the  borrowers  were  con- 
cerned. Tbe  effect  of  tbe  drawing  of  the  checks 
on  the  bank  was  an  implied  representation  by 
the  drawer  that  the  payees  were  existiDg  per- 
sons, and  yet  there  could  not  be  a  genuine  in- 
dorsement of  such  papers.  It  is  not  reasonable 
to  charge  tbe  bank  with  the  consequences  of  the 
payment  of  a  forged  indorsement,  when  tbe 
plaintiff  pat  in  circulation  checks  which  were 
not  sQSceptible  of  a  genuine  indorsement  Hlie 
case  is  c«ie  for  the  application  of  the  rule  that, 
as  between  two  innocent  parties,  he  who  by  bis 
acting  makes  loss  possible  must  bear  it  That 
tibe  plaintiff  was  overconfident  and  that  he  was 
dieated  by  Hoekovitx,  whom  be  wsa  befriend- 
ing, is  very  evident ;  but  we  are  not  persuaded 
that  there  is  substantial  ground  for  shifting 
the  result  of  his  credulity  to  the  bank,  which 
was  in  no  way  responsible  for  the  patting  of 
the  checks  in  circulation." 

But  it  is  urged  that  the  bank,  in  paying 
the  check  on  the  false  indorsement  of  the 
nonexisting  "D.  W.  Johnson,"  was  not  one 
of  two  innocent  persons,  within  the  stated 
principle  of  estoppel.  Since  the  check  was 
confessedly  signed  by  the  plaintiff,  was  fair 
upon  its  face,  the  fault  to  be  attributed  to 
the  bank  is  that  the  bank  was  negligent  In 
not  exercising — as  a  primary,  affirmative 
duty,  before  paying  the  check — prt^r  dili- 
gence, or  at  least  some  diligence,  to  ascer- 
tain whether  the  Indorsement  was  genuine, 
notwithstanding  there  was  no  fact  nor  the 
subtest  drcom^noe  relating  to  tbe  check, 


or  to  flu  traimcUoB  ut  whldi  It  vu  a  part 
suggesting  or  indicating  in  any  degree  the 
tect  that  tbe  drawer  bad.  innocently  or  oth- 
wwia^  made  the  diexA  payable  to  a  non- 
exlsting  person,  from  whom,  of  course,  no 
genuine  Indorsement  could  ever  come.  There 
are,  in  tbe  writer's  judgmssot.  two  sound 
obJectl<na  to  the  accfpTanes  oC  tUs  pn^mi- 
tion: 

t^rst  Tbe  manifest  effect  of  the  provlali 
of  section  61  of  the  Uniform  Negodahle  in- 
strnmoits  Act  (Code  Aia.  |  6010)  is  to  con- 
clusively impute  to  the  drawer  of  a  negotia- 
ble instrument  I  he  admlaaioa  that  the  payee 
exists  and  that  the  payee  then  has  capacity 
to  indorse.  So  far  as  prcMotif  Important 
that  section  reads: 

"Tbe  drawer  by  drawing  the  iostnimait  ad- 
mits the  existence  of  the  payee  and  his  theu 
capaci^  to  indiHrsa.   •   •   • » 

1*e  ordinary  check  is  a  negotiable  In- 
strument  Unlfonn  Neg.  Instr.  Act,  f  ISSi 
same  section  Code  Ala.  |  S182;  Uniform  Meg. 
Instr.  Act,  I  ISO;  Code  Ala.  |  S136;  Unlfonn 
Neff.  Instr.  Act,  1 1;  Code  Ala.  |  40Cf8;  Craw- 
ford*B  Annoi  Keg.  InsCr.  Law,  pp^  176.  1T7: 
BonreU  r.  Bank,  128  Ky.  486,  06  S.  W.  197. 
The  diecfc  utterad,  sent  forth  hy  tlds  idaln- 
tiff.  wag  a  negoUablo  instrument  Authori- 
ties supra.  When  this  iftetik,  eonfessnlly 
executed  and  uttered  by  the  plaintiff,  was 
presented  to  tbe  First  Katlonal  Bank  of 
HontgcKnery  or  to  the  drawee  the  defend- 
ant, it  was  Impressed  by  the  quoted  statute 
(sectton  61,  Untfbrm  Nef.  Instr.  Act)  with 
the  admission,  Inqmted  to  tbe  drawer  by 
posttlTo  law,,  that  Its  payee  was  an  existing 
person  who  then  bad  the  capacity  to  Indorse 
it,  and  upon  this  admission  tbe  bank  had 
the  light,  under  tbe  law,  to  r^.   If  this 
widely  adopted  statute  means  anytblng.  it 
means  what  it  says.  This  act  was  snbodt- 
ted  to  the  lawmakers  (tf  the  country  as  a 
complete  proposaL  It  was  previoosly  care- 
fully coosWered,  was  conformed  to  express 
tbe  beet  of  tlie  nationally  drawn  tbonglit  on 
the  subject,  and  has  been  gmio-ally  adopted 
with  tlw  particular  view  of  affording  a  \inl- 
form  statutory  status  In  respect  to  its  very 
important  snbject-matter.  Hie  bank  havii^ 
tbe  right  to  rely  upon  the  admission  th^ 
posAtive  law  Imputed  to  this  drawer  (plain- 
tiff), no  negligence  or  other  breach  of  duty 
should  be  attributed  to  tbe  bank  In  ^.tline 
to  exercise  diligence,  care,  or  to  Institute 
inquiry,  to  ascertain  tliat  the  payee  named 
in  the  check,  and  uttered  by  the  drawer 
himself,  was  a  nonexistlng  person.   To  at- 
tribute negligence  to  the  bank  in  such  ctr- 
cnmatances  annuls  the  quoted  proTl8l<»is  of 
section  61  of  the  IbdCona  NegotlatAe  In- 
struments Act. 

In  Hill  r.  McCrow  (Or.)  170  Pac.  300,  300. 
the  Supreme  Court  of  Oregon  read  section 
00  of  the  Uniform  N^tiable  Instroxnents 
Act— a  section  xelatln«  to  tbe  UabUlty  of 
makers,  while  section  01  relates  to  the  draw- 


Digilized  by 


Google 


B0BBRT80K  BANKHTO  00.  t.  BBASFIXLD 


657 


era— according  to  Its  terms  when  tliat  court 
uld: 

"By  the  very  act  of  eosacinc  to  pay  to  a 
particular  payee,  be  [i.  e.,  maker]  ackoowledzefl 
his  capacity  to  receive  the  money,  and  alao  nia 
capacity  to  order  it  to  be  paid  to  auotlwr.  Se(^ 
tion  688S.  L.  O.  L." 

Accordtng  to  the  {uroTlatoiu  of  section  61 
of  the  act,  ttie  drawn  of  the  chedc  said  to 
the  banks: 

**Whai  I  nttmd  thia  check  the  payee  named 
tfaereiii  was  an  uiating  person  and  then  bad  the 
capacity  to  indcnm  it,"^ 

To  permit  the  drawer  to  assert  to  the  con- 
trary, after  the  thus  Issued  check  has  in- 
duced the  wholly  unwarned  banks  to  part 
with  money  on  the  faith  of  the  check,  Is,  It 
seems  to  me,  the  extension  to  the  drawer  of 
a  legal  bounty  and  an  nndeaerred  Immunity, 
in  immediate  oppodtlon  to  the  terms  of  sec- 
tion 61  of  Oie  act.  Manifestly  no  answer  to 
these  considerations  Is  afforded  by  referring, 
as  the  majority  opinion  suggests,  to  the  pro- 
Tisions  of  section  9  of  the  Uniform  Nego- 
tiable Instruments  Act  (Code  Ala.  i  ^WO), 
wherein  it  is  prorlded  that  an  instrument  is 
payable  to  bearer  "when  It  Is  payable  to  the 
order  of  a  fictitious  or  nonexlstlng  person, 
I  and  such  fact  was  known  to  the  person  mak- 
i  log  It  80  payable."  There  Is  no  ioharmony 
between  the  two  sections.  The  one  simply 
deflnes  an  instrument  payable  to  bearer;  the 

I other  imposes  upon  the  drawer,  aa  a  legal  re- 
sult, an  unequivocal  admission,  aside  from 
the  obligation  that  consists  with  natural, 
necessary  Implications  from  the  acts  of  the 
drawer.  The  object  of  both  sections  Is  to 
give  faith,  credit,  and  security  to  negotiable 
Instruments  that  are  Introduced  by  the  draw- 
er or  maker  into  commercial  channels,  and 
to  this  end  to  fairly,  reasonably  restrict  the 
opportunity  makers  and  drawers  might  seek 
or  avail  of  to  avert  a  Just  liability  consequent 
upon  the  Issuance  of  such  instruments.  Both 
of  these  sections  operate  against  the  makers 
or  drawers  of  negotiable  Instruments,  and  In 
favor  of  those  who  honor  them. 

It  is  certain  that  neither  those  who  with 
commendable  care  -constructed  the  Uniform 
Negotiable  Instruments  Act  nor  the  lawmak- 
ing bodies  that  have  since  adopted  it  had 
any  Idea  that  secUons  9  and  61  (Code  Ala. 
IS  4966,  5016)  were  inharmonious,  mudi  less 
that  the  undesignated  one  of  them  was  ren- 
dered ineffectual  by  the  nnlndlcated  other  of 
them. 

Second.  The  other  reason  against  the  ac- 
ceptance of  the  proposition  that  the  bank 
should  be  held  derelict  or  negligent  in  the 
premises  Is  that  to  so  affirm  Involves  the  un- 
justified Imposition  upon  the  bank  of  the 
^  primary  duty  to  exert  a  protecting  care  to 
save  the  drawer  from  a  loss  to  which  the 
drawer's  own  misplaced  confidence,  in  one 
serving  his  Interest,  has  subjected  hJm;  a 
confidence  that  In  this  Instance  was  avowed- 
ly repeatedly  reposed  in  Kirven  for  the  pur- 
pose of  advancing  the  drawer's  pecuniary  in- 
terest ;  a  confidence  that  was'nnlliulted,  even 
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to  the  extent  of  unreservedly  acc^ting  Kir- 
Ten's  representation  as  to  the  trarrower,  the 
value,  and  the  title  to  the  security  for  the 
loan,  and,  finally,  of  committing  to  Klrren 
the  d^very  of  the  check  to  the  mythical  per- 
son, tlie  thus  fully  trusted  Kirven  caused  the 
drawer  to  name  as  payee  therein.  The  draw- 
er of  the  check  should  not  be  reimbursed  for 
a  loss  immediately  consequent  up<ui  his  mis- 
placed cmifidence,  and  the  drawee  bank  pro- 
nounced negligent  In  honoring  the  check,  un- 
less the  doctrine  Is  accepted  that  banks  are 
constltnted  the  guardians  of  the  drawers  of 
checks  to  protect  them  from  the  consequences 
of  their  own  misplaced  confidence  In  those 
who  represent  them.  Such  ought  not  to  bt', 
and  is  not,  aa  I  read  the  authorities,  the  ob- 
ligation or  duty  of  the  banks. 

2.  Independoitly  of  the  al>OTe-stated  con- 
siderations, this  check  was  payable  to  bearer, 
within  the  xwrriew  <Nf  sutidlvlsion  3  of  sec- 
tion 0  of  the  Uniform  Negotiable  Instruments 
Act  (same  section,  Code  Ala.  8  49G6),  quoted 
before  In  this  opinion.  If  so.  under  familiar 
prtndpleB,  the  banks  were  justified  In  pay- 
ing the  check  on  ttie  indorsement  by  whom- 
soever made.  Beyond  all  doubt  the  only  evi- 
dence on  the  subject  (that  of  the  plaintiff 
himself,  the  substance  of  which  has  been 
quoted  ante)  establishes  Klrven's  agency  for 
plaintiff  in  respect  of  this  loan.  Including  the 
mission  to  deliver  the  cbeck  to  the  ostensi- 
ble borrower,  D.  W.  Johnson.  Agmcy  Is  a 
matter  of  nmtract;  and,  if  not  required  to 
be  in  writing.  Its  existence  may  be  proven 
by  evidence  of  pertinent  facts  and  clrcoui- 
stances  conducing  to  the  establishment  .of 
that  conclusion.  1  Mechem  on  Agency.  8  300 ; 
Merrlam  v.  Haas.  154  U.  8.  &42,  14  Sap.  Ct. 
11^,  18  L.  Ed.  29;  Stoto  v.  Bristol  Bank, 
106  Ala.  8.  7,  8,  IS  South.  633,  M  Am.  St. 
Rep.  141.  The  distinguishing  features  of 
agency  are  r^resentative  character  and  de- 
rlTatlve  authority.  1  Mechem,  S  20.  Accord- 
ing to  the  discriminatory  description  of  "bro- 
ker" and  "agent,"  approved  in  Stratford  v. 
City  Council,  110  Ala.  619,  625,  20  South. 
127,  Kirven  was  not,  in  this  Instance,  a 
"broker"  or  a  "loan  broker."  That  there  was 
in  fact  no  such  person  as  *'D.  W.  Johnson" 
Is  not  a  factor  in  determining  In  this  ac- 
tion by  the  drawer  against  the  drawee  of  the 
check,  the  principal's  (the  plaintiff's)  intent 
to  constitute  Kirven  his  agent  In  the  prem- 
ises. Since  Kirven  was  the  plaintiff's  agent 
to  promote  and  effect  the  loan  and  to  par- 
ticularly guard  the  plaintiff's  toterests  there- 
to, the  knowledge  Kirven  acttully  had  that 
"D.  W.  Johnson"  was  not  an  existing  per- 
son Is  imputable  to  the  principal,  the  plain- 
tiff. In  our  recent  deliverance  on  this  sub- 
ject. Hall  Co.  V.  Haley  Co.,  174  Ala.  100, 
202,  56  South.  726,  730  (L.  R.  A.  191SB,  024). 
expressly  reaffirming  Bank  v.  Allen,  100  Ala. 
470,  483,  et  seq.,  14  South.  335,  27  U  R.  A. 
426,  46  Am.  St.  Rep.  SO,  wherein  an  Important 
feature  of  the  ruling,  relating  to  Imputed 
knowledge,  made  In  Sfiipman  t.  Bank,  126  X. 
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T.  318,  27  N.  E.  371  12  I*  B.  A.  TOl,  22  Am. 
St.  Bep.  821,  was  not  accepted,  tMs  coart 
deliberately  declared: 

"Constructive  notice  to  the  principal  through 
the  actual  linowledge  of  the  agent  is  not  a  rule 
of  evidence,  but  one  ot  eubrtantive  law.  Given 
notice  to  or  knowledge  of  the  agent,  received 
while  ao  acting,  and  the  principal  ia  CMicInsive- 
ly  bound  by  it;  not  becanse  he  evep  knows  it 
in  fact,  because  hia  actnal  knowledge  ia  utterly 
immaterial,  but  because  as  to  the  thing  the 
agent  is  doing  the  agent  ia  in  law  the  principal, 
and  the  princiiral  ia  in  law  the  agent  Their 
legal  idmti^  ia  complete.  Nor  can  it  matter,  in 
tlus  aspect  of  the  rule,  wbetiier  the  agent  has  or 
has  not,  private  reasons  or  interests  which  make 
it  unlikely  or  even  certain  that  be  will  not  in- 
form his  principal,  as  correctly  ruled  in  First 
Nat.  Bank  t.  AUen,  100  Ala.  476.  14  South. 
335,  27  L.  B.  A.  420.  46  Am.  St.  Bep.  80." 

No  occasion  or  necessity  to  now  repudiate 
tbat  prononncement  Is  made  to  ai^tear.  The 
agenfs  (KIrven'a)  knowledge  that  "D.  W. 
Johnson"  was  a  nonexlsting  perstm  was  ac- 
quired, not  only  before  the  check  was  Issued, 
but  through  the  very  process  of  discharging 
the  agency.  Including  the  representations  he 
made  to  his  principal  In  and  about  the  sub- 
ject of  his  agency  and  the  acts  he  did  In  his 
prindpaTs  behalf,  as  well  as  through  his  com- 
mlssdon  by  the  principal  to  deliver  the  d&eck 
to  "D.  W.  Johnson."  he  necessarily  knew  that 
the  payee  was  a  flctitions  person.  The  ft.ct 
that  Kirven,  previous  to  his  agency,  knew 
there  was  no  such  person  as  D.  W.  Johnson, 
did  not  neutralize  the  further  Important  fact 
that  in  the  very  act  of  discharging  the  com- 
mission the  principal  (the  plalntlfF)  gare  him. 
he  knew  of  the  nonexistence  of  the  pretended 
borrower.  In  view  of  undisputed  erldence  in 
the  record.  It  Is  not  possible  to  accord  effect 
or  application  to  the  doctrine  that  discrimi- 
nates between  an  agent's  previous  knowledge 
of  a  fact  pertinent  to  his  agency  and  knowl- 
edge acquired  by  the  agent  in  the  process  of 
effecting  the  object  of  the  agency. 

It  Is  Insisted  that  the  knowledge -of  an 
agent  should  not  be  imputed  to  his  principal. 
If  the  knowledge  of  the  fact  thus  imputed 
would  involve  the  assumption  that  the  agent 
would  advise  the  principal  of  the  agent's 
perpetration  of  or  connection  with  a  crime 
or  other  Infidelity  In  respect  of  the  subject 
of  the  agency.  In  Bank  v.  Allen. ,  100  Ala. 
476,  483-485.  14  South.  335.  27  U  K.  A.  426. 
46  Am.  St.  Rep.  80,  decided  25  years  ago, 
It  was  pointedly  held,  In  a  case  where 
the  agent  was  a  forger,  as  the  quotation 
ante  from  Hall  Co.  t.  Haley  Co.,  supfa,  dis- 
closes, that  even  the  certainty  that  the 
agent  would  not  advise  his  principal  of  the 
agent's  own  crime  or  dereliction  would 
not  avail  to  avert  the  Imputation  to  the  prin- 
cipal of  the  agent's  knowledge.  The  quoted 
doctrine  of  the  Allen  and  Hall-Haley  Cases, 
supra,  should,  in  my  opinion,  be  either  re- 
nounced as  unsound  or  applied  to  the  case  at 
bar.  I  see  no  sufficient  renson  to  now  repu- 
diate a  doctrine  so  long  recognized  In  this  ]n- 
risdlctlcm.  The  doctrine  of  these  texts  and 
decisions  su^wrts  the  conclusion  that  this 


che(A  was  payable  to  bearer,  and.  In  conse- 
quence, the  plaintiff  should  not  recover.  2 
Mlf^le  on  Banks  ft  Banking,  {  138;  Code,  | 
496e;Kohn  v.  Watklns,  26  Kan.  601,  40  Am. 
Rep.  336;  Equitable  Aasur.  Soc  v.  Nat  Bank 
of  Com.  (Mo.  App.)  181  8.  W.  1176;  Marcus  v. 
Bank,  67  Pa.  Super.  Ot.  846.  See  Emporia 
Bank  T.  Shotwell,  35  Kan.  360,  11  Pac.  141, 
57  Am.  Rep.  171,  175 ;  Snyder  v.  Com  E2xch. 
Bank,  221  Pa.  690,  70  Atl.  876,  128  An.  8t 
Hep.  780. 

It  would  unduly  extend  this  oplnlcui  to 
comment  upon  the  many  decisions  bearing  on 
this  question.  Discriminative  annotators 
have  made  exhaustive  contributions  to  the 
learning  on  the  subject  in  these,  among  other, 
books:  22  h.  R.  A.  (N.  S.)  499  et  aeq. ;  50  I* 
R.  A.  75  et  seq. ;  34  L.  R.  A.  (N.  S.)  1101  et 
seq. ;  54  Am.  St.  Rep,  869.  When  the  ded- 
slons  and  texts  upon  which  the  majority  of 
the  court  rest  their  conclusion  are  considered 
In  the  light  of  the  differentiating  facts  and 
circumstances  presented  here  and  In  them, 
the  error  of  according  such  texts  and  ded- 
Bioiis  a  controlling  influence  In  casting  the 
court's  Judgment  In  favor  of  this  plaintiff's 
right  to  recover  will  appear.  In  addition  to 
the  discriminating  fact  that  here  the  drawer's 
name  to  the  check  was  not  forged,  the  texts 
and  decisions  cited  by  the  majority  of  this 
court  show  that  approplate  effect  and  Influ- 
ence was  not  accorded  (a)  the  relation  of 
confidence  existing  between  the  drawer  and 
the  guilty  agent ;  (b)  the  rule  of  primary  In- 
justice Illustrated  In  the  case  of  Marcus  v. 
Bank,  quoted  ante ;  and  (c)  the  preeervatlre, 
protective  right  conferred  on  the  banks  by 
the  provisions  of  section  61  of  the  TTnlform 
Negotiable  Instruments  Act,  quoted  above. 
The  visitation  upon  the  bank,  the  drawee,  of 
the  obligation  and  burden  to  bear  the  risk  of 
loss  that  the  drawer's  act,  and  his  confidence 
In  his  own  agent,  enhanced  by  uttering  a 
check  that  never  could  receive  a  genuine  In- 
dorsement, seems  to  me  to  be  obviously  un- 
fair; there  being,  manlf^ly,  a  ^de  differ- 
ence between  a  case  where  a  genuine  Indorse- 
ment may  be  required  and  a  case  where  no 
genuine  Indorsement  can  ever  be  given.  In 
the  one  Instance,  the  former,  the  banker  may 
reasonably.  Justly  rely  upon  the  restraint, 
and  consequent  protection,  the  penal  laws 
exert  upon  a  particular  existing  person, 
named  as  payee ;  while  In  the  other,  the  lat- 
ter, no  such  protection  Is  afforded  the  banker, 
because  there  Is  no  particular  existing  person 
upon  whom  such  -peuBl  laws  may  <^rate  to 
restrain  criminal  conduct. 

Shlpman  v.  Bank  Is  grounded  on  the  theory 
that  there  no  relation  of  agency  existed  be- 
tween the  plaintiff  and  the  perpetrator  of  the 
fraud.  Indeed,  the  court  expressly  hdd  tbat 
the  perpetrator  was  not.  In  any  sense  or  de- 
gree, the  agent  of  the  plaintiff.  It  Is  alone 
through  that  Interpretation  of  Shlpman  t. 
Bank  that  It  may  be  reconciled  with  the  later 
deliverance,  by  the  same  court  In  Phllllpe  t. 
Bank,  140  N.  T.  6S6^  85  N.  E.  962,  28  I..  B. 
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A.  BS4,  37  Am.  St  Bep.  006,  wliereln  the  Ju- 
dicial proceea  of  Interprettog  Uie  Shlpman 
Case.  and.  at  tbe  aame  ttmft,  of  deciding  the 
Phllllpg  Case,  the  court.  In  effect,  materially 
modified  broad  statemaits  to  be  found  In  the 
opinion  in  the  Shlpman  Case. 

In  my  oploloa,  tbe  Judgment  below  should 
be  reversed. 

GASI»fEB  and  THOMAS.  JJ.,  concur  in 
this  dissent. 


BIBMZNQHAM  MACHINE  &  FOUNDRY 
CO.  V.  WALPOLE.   (6  Div.  597.) 

(Supreme  Court  of  Alabama.   April  11,  191& 
Rebeartliff  Denied  June  29,  1&1&> 

1.  Peincipal  and  Agent  <=»89(8)— Right  to 

GoiaiI88IOIfB— fiUFFfCIENCT  OF  ETIDENCI. 

In  action  for  commiaBfoDH  on  ktom  Bales 
earned  in  procuring  defendant  conipany  right  to 
manufacture  patented  lathes,  and  in  securing 
orders  for  ancn  lathes,  evidence  held  to  support 
verdict  for  plaintiff. 

2.  Appeal  akd  Hbbos  «eE»1006(l)— Rsmw— 
Motion  tob  New  Tbiax.. 

Where  trial  court  had  witnesses  before  it, 
and  opportunitT  to  note  their  demeanor,  So- 
preme  Court  is  unwilling  to  predicate  reversal 
on  action  of  court  in  overruling  motion  for  new 
trial. 

3.  Appbal  and  Ebbob  «=>197(3)— Objections 
IN  LowBB  Court  — Pleading— Amendment 
— Ruu  OP  CiBcnrr  Coubt. 

Under  rule  34  <rf  the  Circuit  Court  (175  Ala. 
xxi),  a  point  of  variance  between  the  allegations 
of  the  complaint  and  the  proof,  a  matter  which 
could  have  oeen  corrected  by  amendment  daring 
trial  of  the  cause,  can  avail  defendant  nothing 
on  its  appeal  from  an  adverse  judgment 

4.  Pbincifal  and  Agent  «=»86(S)— IIiqht  to 
Commissions— Sale  Within  Agbeement— 
sufpioienct  of  bvidenob. 

In  action  toe  comminiMUi  Mi  cress  sales 
earned  in  procuring  def«idant  company  right  to 
manufacture  patented  lathes,  and  In  securing 
orders  for  such  lathes,  evidence  heitt  to  justify 
finding  sale  of  certain  latiies  by  defendant  came 
within  agreement  stated  by  puintiff. 

Pbzhcipai.  AND  AoKNT  *=»8d(5)  —  AonoN 
FOB  Commissions  —  Common  Count  fob 
WoBK  AND  Lab  OB— Evidence. 
In  action  for  commissions  earned  In  procur- 
ing right  to  manufacture  patented  lathes,  and  in 
■ecuriug  orders,  contract  whereby  defendant 
company  sold  lathes  to  company  owning  patents, 
which  had  been  procured  by  plaintiff  to  license 
mann&ctuTe,  could  be  considered  by  Jury  In 
estimating  value  of  plaintiirs  services  imdcr 
common  count  for  won  and  labor  done. 

6.  Pbimcifai.  and  Agent  «989(T)— Action 
FOB  Commissions— Evidence. 

In  action  for  commissions  for  procuring 
right  to  manufacture  patented  lathes,  and  for 
makfaig  sales  ot  soeh  lathes,'  where  defendant 
•greed  either  to  pay  10  per  cent,  of  gross  sales, 
or  made  no  contract  wiui  plaintiff  at  all,  testi- 
mony of  plaintiff,  who  qualified  as  competent 
witness,  tnat  reasonable  value  of  services  rm- 
dend  was  minimum  ot  10  per  cent,  on  gross 
sales,  was  admissible, 

7.  Principal  and  Agent  4t»89C7>— Action 
FOB  CoMMisaioNa— Evidence. 

In  action  for  commlssionB  earned  in  procur- 
ing right  to  manufacture  patented  lathes,  and  in 
■ecuriug  orders,  proof  as  to  usual  commissions 


in  machine  tool  buslnees  for  making  sales  was 

admissible. 

Anderson,  C.  J.,  and  McOlellan  and  Sayre,  JJ.. 
dissenting  in  part. 

Appeal   from   Qrctrit   Court,  Jefferson 

County ;  C.  B.  Smith,  Judge. 

Suit  by  N.  O.  Walpole  against  the  Blimlnr- 
ham  Machine  ft  Foundry  Gon^ny.  From 
Jut^ment  for  plalntifT,  defMidant  appeals. 

Affirmed. 

Suit  by  appellee  (plaintiff)  against  appel- 
lant (defendant),  resulting  in  a  verdict  and 
Judgment  for  the  plaintiff  In  the  sum  of 
¥17,500,  from  which  defendant  prosecutes 
this  appeal.  The  flrst  four  counts  of  the 
complnint  were  withdrawn,  and  the  cause 
proceeded  to  trial  upon  counts  6,  7,  and  S, 
and  the  general  issue  Joined  thereim.  Counts 
6,  6,  and  7  were  the  common  counts  for 
work  and  labor  d<Hi^  moneys  had  and  re- 
ceived and  due  by  account.  The  ^^th  count 
was  for  recovery  of  damages  for  breach  of  a 
special  contract  alleged  to  have  been  enter- 
ed Into  between  plaintiff  and  defendant  com- 
pany, wherein  defendant  agreed  to  pay  plain- 
tiff as  compensation  for  his  services  in  se- 
curing for  defendant  the  right  to  manufac- 
ture and  sell  lathes  of  a  certain  type,  and  in 
assisting  in  the  sale  thereof,  the  sum  of  10 
per  cent,  on  the  gross  sales  of  said  lathes. 
It  is  further  alleged  that  said  right  was  ob- 
tained by  plaintiff  for  defendant  to  manufac- 
ture the  type  of  lathe  known  as  the  Le  Blond 
lathe,  resulting  in  the  manufacture  and  sale 
of  a  large  number  of  lathee  by  defMidant 
at  approximately  $1,500  each,  etc.,  and  that 
defendant  refuses  to  pay  said  commissions. 

The  evldenoe  tor  the  j^aintlfF  tended  to 
show  that  be  bad  had  long  uperi«ice  In  the 
madtinery  busdness,  and  In  the  sale  of  mar 
dilne  tO(AB  for  large  manofitcturiiig  conoema; 
that  he  was  oigaged  In  tbe  handling  ot  ma- 
chinery (Uid  machine  tools  on  cimimladtm  in 
the  city  of  Birmingham  at  the  time  he  con- 
tracted with  the  defendant-  company,  wliicli 
was  engaged  in  the  foundry  and  madiin^ 
business  as  manufacturer,  to  procure  what 
is  referred  to  as  "war  work"  for  the  defend- 
ant In  the  year  1015;  that  at  that  time  busi- 
ness was  very  dull  In  the  defendant's  line  In 
that  community,  such  manufactories  not  be- 
ing operated  to  their  fall  cnpacity;  that  for 
the  purpose  of  manufacturing  shells  and 
projectiles  a  lathe  Is  <me  of  the  chief  essen- 
tials, and  during  that  time  there  was  great 
demand  for  munition,  and  to  procure  lathes 
of  a  kuovra  design  fior  manuftictuttng  shells 
was  very  difficult ;  that  the  lathe  manufacture 
ed  by  the  R.  K.  lie  Blond  Madilne  Tool  Com- 
pany,  known  as  the  Le  Blcmd  lathe,  was  a 
well  known  and  estaUlshed  brand  of  lathe, 
and  its  cmistrttctlon  especially  well  adapted 
for  that  work,  and  was  ttie  most  pc^ular, 
and  greatly  in  demand.   The  Le  BlOnd  Com- 
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pany  had  a  plant  at  CincbiDatl,  and  tbelr 
tj'pe  of  lathe  waa  covered  by  a  great  many 
patents,  and,  of  course,  could  not  be  used  by 
any  one  else  without  their  wmaent  To  man- 
ufacture a  lathe.  It  Is  first  neceesary  to  pro- 
cure a  design,  whldA  would  take  a  long  time, 
and  then  there  has  to  be  made  the  patterns, 
Jigs,  and  flxtoree  In  different  proportions. 

Plaintiff  enumerated  his  experience  in  the 
machine  tool  business,  his  place  of  education, 
and  his  different  employments  which  covered 
a  period  of  several  years,  also  his  acquaint- 
ance with  the  Le  Blond  Machine  TwA  Com- 
pany, and  with  their  type  of  lathe,  t(«eaier 
with  his  persMiad  acquaintance  with  Sir.  I« 
Blcmd;  that  the  Le  Blond  laOies  could  be 
sold  readily  and  were  in  great  demand,  the 
price  of  what  is  known  aa  the  26-lndi  Le 
Blond  lathe  having  advanced  from  $900  a 
lathe  to  over  f 1,400  a  lathe,  and  the  demand 
could  not  be  supplied  even  at  that  figure; 
that  In  the  summer  of  1910,  Dr.  Boland, 
president  of  the  defendant  company,  ap- 
proached the  plaintiff  with .  a  view  of  his 
procuring  "war  buslneas"  for  the  defendant 
cOTnpany.  The  evidence  for  the  plalnUfl 
tended  to  ^ow  that  In  this  conversatlwi  he 
plaintiff)  agreed  to  assist  the.  defendant 
company  In  procuring  the  right  to  manufac- 
ture these  lathes,  and  to  render  assistance 
In  the  sale  of  same  for  Uie  nsoal  commis- 
sion of  10  par  centum  on  the  gross  sales  of  the 
lathes;  and  that  this  agreement  with  Dr. 
Boland  was  later  ocmfirmed  In  the  ofiSce  of 
the  vice  president  of  the  defendant  company. 
The  plaintiff  then  went  to  Cincinnati  to  see 
Iifr.  R.  K,  Le  Blond,  the  principal  owner 
of  the  Le  Blond  Machine  Tool  Company, 
whom  he  had  personally  known  for  a  number 
of  years,  and  procured  from  the  Le  Blond 
Machine  Tool  Company  a  t^tatlve  proposi- 
tion evidenced  by  letter  of  B^tember  2S, 
1910,  addressed  to  N.  C.  Walpole,  Blnnlng- 
han^  Ala.,  proposing  to  furnish  patterns  for 
.a  25,  26,  or  27  inch  lathe.  t<«ether  with  com- 
plete set  of  drawings,  routing  cards,  Jigs,  etc., 
necessai?  for  the  manufiictDre  of  the  Le 
Blond  type  at  lathe,  for  which  the  charges 
were  fixed  at  $25V  per  lathe,  with  a  minimum 
of  200  lathes,  and  with  the  nnderstandlng 
that  the  lathes  should  not  bear  the  Le  Blond 
name;  that  subsequent  to  obtaining  this  ten- 
tative prt^sitiou  Dr.  Boland,  president  of 
the  defendant  company,  went  with  the  plain- 
tiff to  Cincinnati;  that  in  the  year  1913  one 
George  M.  Morrow,  Jr.,  became  a  partner 
in  the  i^aintiff 's  business,  and  was  considered 
as  a  partner  by  the  plaintiff  while  these  ne- 
gotiations were  going  on,  and  with  the  as- 
sistance of  plaintiff  was  maldDg  efforts  to 
get  "war  business,"  including  a  contract  from 
the  Baldwin  Locomotive  Works  for  the  pur- 
chase  of  lathes,  and  also  from  J.  P.  Mor- 
gan A  Ga,  purchasing  agents  tor  the  British, 
government  in  tlds  country.   The  Baldwin 


n^otlatlons  were  not  perfected,  and  resulted 
iii  no  contract  The  negotiations  with  Le 
Blond  Machine  Tool  Company  then  further 
resulted  In  a  tentative  proposition  by  way 
of  letter  under  date  of  October  16,  1915, 
addressed  to  the  Birmingham  Machine  & 
Foundry  Company  by  the  liC  Blond  Machine 
Tool  Company,  referring  to  letter  of  Septon- 
ber  25,  1915,  addressed  to  N.  a  Walpole. 
granting  defendant  company  the  right  to 
manufacture  these  lathes,  and  fixing  a  mini- 
mum of  GO  lathes — all  of  wbldi  finally  result* 
ed  in  a  formal  contract  being  entered  into 
between  the  Le  Blond  Machine  Tool  Omipany 
and  the  Birmingham  Madiine  ft  Foundry 
Company  being  given  the  right  to  manufac- 
ture these  lathes,  and  a  fiiniistaliig  on  the 
part  of  the  !>  Blmd  Uafdiine  Tool  Comi»any 
of  certain  necessary  instrumentalities,  pat- 
terns, etc.,  for  the  manufacture  of  these 
lathes,  specifying  for  the  manufacture  of  not 
less  than  50  nor  more  than  200  lathes,  and 
fixing  the  oompensatlon  to  be  paid  Le  Blood 
Ma<dilne  Tool  Company. 

Testimony  for  the  plaintiff  farther  tend- 
ed to  show  that  upon  the  strengUi  of  these 
concessions  by  the  Le  Blond  Company,  an 
order  waa  then  obtained  from  J.  P.  Morgan 
&  Co.,  pnrchasii^  agents  for  the  British 
government,  for  120  lathes  of  the  Le  Blond 
type,  at  the  price  of  f 1.475  for  eadi  lathe, 
f,  o.  b.  Ocean  Steamer,  New  York  City,  mak- 
ing a  total  price  of  $117,000,  which  contract 
is  set  out  in  full  in  the  record.  It  furtbtt* 
appears  that  In  addititm  to  this  contract,  the 
defendant  BolA  to  Carragol  &  Son  10  of  the 
same  type  of  lathes  at  the  price  of  $1490 
per  lathe,  f .  a  b.  facbwy,  and  that  the  de- 
fendant company  had  also  contracted  for  a 
sale  of  100  of  these  lathes  to  the  Le  Blond 
Company.  The  evidence  tor  the  plaintiff 
furttm  t«ided  to  show  that  in  the  event  the 
right  to  manufacture  the  lathes  was  pto- 
cnred,  the  defmdant  Itad  agreed  to  obtain 
control  of  one  or  two  other  ftictortes  In  the 
city  of  Birmingham,  and  expand  the  work 
BO  that  deliveries  might  be  made  prcwoptly, 
which  was  necessary,  but  had  ftiiled  to  ob- 
tain these  additional  factories.  Plaintiff's 
evidence  further  tffiided  to  show  that  the  Le 
BUmd  Iffacblne  Toctf  C<xnpany  was  averse 
to  giving  the  right  to  mannfecture  these 
lathes  to  any  concern  and  that  In  tact  tlds 
was  the  first  time  sudi  concession  had  been 
granted,  and  that  his  personal  acquaintance 
with  the  prindpal  owner  <tf  the  cnnpany. 
and  his  knowledge  of  this  particular  kind 
of  business,  tt^ether  with  his  I<mg  experi- 
ence and  Information  In  regard  to  this  par- 
ticular lathe  and  Its  great  demand  had  been 
the  cause  of  his  securing  these  concessloDs 
from  the  Le  Blond  Company,  resulting  In 
the  above-mentioned  business  for  the  de- 
fendant company. 

Plaintiff  further  testified  that  all  along 
he  was  under  the  ImpieaalQo  that  Morrow, 
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:  his  former  partner,  was  stm  a  member  of 
the  firm  whea  the  tentattve  inropoaltlon  was 

i  obtained  from  the  Le  Blond  Company,  and 
that  he  did  not  discover  that  said  Morrow, 
his  former  partner,  was  In  the  employ  of  the 
defendant  company  until  after  October  1, 
1915;  that  the  partnership  which  bad  been 
conducted  theretofore  under  the  name  of  N. 
C.  Walpole  was  dlssolTed.  and  that  he  pnr- 
chased  the  Interest  of  said  llorrow  in  said 
business,  which  dispensed  with  all  his  (Mor- 
row's) rights  in  the  matter,  and  tttat  he  paid 
said  Morrow  In  fall,  by  check,  which  was  of- 
fered in  erldence,  for  his  interest  in  the  part- 
nership. The  testimony  further  tended  to 
show  13iat  plalntlfl  had  been  paid  nothing 
on  account  of  his  anrlees,  although  he  had 
made  demand  therefor  before  bringing  the 
suit.  Plalntlfl  testified  that  10  per  oent 
of  the  gross  sales  Is  a  reasonable  coapensa- 
tion  for  securing  ssld  rigbt  from  the  Le 
Blond  Company,  and  aiding  defiendant  coat- 
pany  la  making  sales;  tliat  tlie  usual  and 
customary  commission  In  machine  tool  busi- 
ness was  from  10  to  17  per  cent. ;  that  he 
bad  for  a  number  of  years  engaged  In,  and 
was  thoroughly  familiar  with,  the  sale  of 
machine  tools  on  commission,  and  was  fa- 
miliar witb  what  commissions  were  charged 
and  what  was  reasonable.  This  evidence 
was  admitted  over  the  objection  of  tbe  de- 
fendant. 

The  evidence  for  the  defendant  tended  to 
show  that  at  the  time  negotiations  were  be- 
ing had  with  the  plaintiff  and  Morrow,  It  was 
in  contemplation  that  a  (»utract  was  to  be 
secur^  from  the  Baldwin  Locomotive  Works, 
and  It  was  agreed  that  plaintiff  and  Morrow, 
Ills  partner,  should  be  paid  for  their  services 
B  per  cent,  each  on  the'  profits  which  the 
defendant  was  to  make  out  of  the  sale  of  the 
lathes,  and  tbat  there  was  no  agreement  to 
pay  10  per  cent,  on  the  gross  sales,  but  only 
on  the  net  profits. 

Tlie  evidence  of  Morrow,  who  was  tbe  for- 
mer partner  of  plaintiff,  and  that  of  Vice 
President  Hasslnger  was  offered  to  establish 
these  facts,  the  latter  being  the  vice  presi- 
dent of  the  defendant  company  at  the  time. 
Witness  Morrow  testified  that  he  agreed  the 
commission  was  to  be  on  the  net  profits, 
and  that  he  made  such  agreement  with  the 
Tlce  president,  and  plaintiff  was  notified 
thereof.  Hasslnger  testified  to  like  ^ect. 
It  appears  from  Morrow's  testlm<my,  as  wdl 
as  the  other  evidence  for  tbe  defoidant,  that . 
at  the  time  these  negotiations  were  gcring 
on,  he  (Morrow)  was  negotiating  with  the 
defendant  company,  or  rather  the  company 
was  negotiating  with  him  for  employment 
with  the  defmdant.  whldi  seems  to  have 
been  d^nltely  agreed  upon  In  S^tember,  and 
Ills  employment  began  as  an  assistant  to  the 
president  on  October  1,  1015,  at  whicb  time 
his  salary  began.  Other  evidence  <^ered  by 
tbe  defendant  tended  to  show  tbat  ne^tla- 
tlona  for  Morrow's  tmjflojmeat  were  ^^tag 


had  some  time  before  October  lat,  when  bis 
salary  began,  although  tbe  plaintiff  Insisted 
that  all  tbe  while  he  knew  nothing  of  this 
employment,  or  such  negotiations,  but  thought 
tbat  Morrow  was  still  interested  with  him 
In  business.  Tbe  evidence  for  tbe  defend- 
ant further  tended  to  show  that  tbe  agree- 
ment to  pay  Walpole  and  Morrow  6  per  cent, 
each  on  tbe  net  profits  of  tbe  sale  of  the 
lathes  wasi  strictly  peaking,  only  applicable 
to  a  C(»itract  of  purchase  which  was  then  in 
contemplation  by  tbe  Baldwin  Locomotive 
Works,  whlcb,  however,  did  not  materialise; 
but  the  ctntract  with  J.  P.  Morgan  &  Co.  did 
SttbseQuoitly  materialize,  and  diat  mi  accoont 
of  the  plaintiff's  services  ihey  thought  it 
right,  or  at  least  morally  bound,  that  be 
abould  be  paid  a  percentage  on  the  prints 
from  tbat  contract  The  evidence  further 
tended  to  show  that  there  had  been  realized 
about  |19(MX>0  out  of  the  contracts  for  tbe 
sale  o(  these  latJies,  and  that  ot  tUs  sum 
the  profits  realized  were  $27,000;  that 
the  defendant  bad  never  made  lathes  and 
tberefc»e  was  lneq>erleuced  In  this  class  of 
w<H*k,  and  did  not  want  to  subject  Itself  to 
liability  for  otHnmladons  tor  more  than  a 
percentage  on  the  net  profits  realized.  De- 
fendant's evidence  further  showed  tbat  they 
had  an  order  teom  the  Le  Blond  Machine 
Tool  Company  for  100  latitisB,  and  that  about 
30  out  of  the  order  few  100  had  been  deliv- 
ered. 

Dr.  Bfdand,  witness  for  the  defendant,  de- 
nied that  he  had  an  agreement  with  the 
plaintiff  wherd:^  he  was  to  be  paid  the 
usual  coDunisslon  of  10  per  cent,  on  the  gross 
sales  of  the  lathes,  should  he  secure  for  de- 
fendant c<»npany  the  right  to  manufacture 
tbe  same.  He  admitted,  however,  numerous 
ccmversations  with  the  plaintiff  in  regard  to 
the  business,  and  to  being  with  tbe  plaintiff 
on  some  occasions  as  testlfled  to  by  the 
plaintiff.  He  also  admitted  tbat  In  an  In- 
terrtew  with  the  plaintiff,  In  Hasslnger's  of- 
fice, It  was  stated  the  plaintiff  wanted  10 
I>er  cent,  on  the  gross  sales  price,  but  nothing 
was  agreed  upcm,  witness  saying: 

"Tlie  10  per  cent,  was  to  be  on  tbe  lathes. 
I  do  not  know  that;  that  was  threshed  out, 
whether  th&t  was  to  be  on  the  cost  of  building 
the  lathes  or  the  sale  price  of  the  lathes." 

The  witness  also  stated  that  tbe  profits  of 
the  defendant  company  for  tbe  year  1916 — 
ttmt  Is  on  the  work  turned  out— was  about 
$00,000,  but  he  could  not  state  what  portion 
of  the  tMutness  was  the  lathe  business, 
saying: 

"It  would  take  me  through  a  whole  course  of 
bookkeeping;  I  could  not  tell  you.  The  lathe 
business  was  not  as  much  as  a  half;  was  not  as 
much  as  a  ttilrd ;  it  might  have  been  as  much  as 
26  per  cent" 

This  witness  on  redirect  examination  stat- 
ed that  the  commission  should  have  been  on 
tbe  profits  and  not  on  the  oost  of  thetna^ilne, 
as  some  of  his  testimony  previously  tended 
to  isbxm. 

In  ^>eaktng  of  the  employmoit  of  M<»n>w 
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by  the  deOeaidant  company*  wltnem  Boland 
said: 

"Mr.  HasslDger  Is  the  gentlemaD  wbo  made 
tbe  arrangement  with  Morrow  to  come  with  my 
firm.  I  tbink  he  made  the  arrangement  in 
October.  The  propoaition  must  have  been  dia- 
cDased  witli  Morrow. In  September.  I  could  not 
tA\  what  time  In  September.  I  know  when 
Mottow  went  to  work  for  the  defendant  conv 
pany.  Before  that  time  it  might  have  been 
levend  montlia  before  an  arranzement  had  been 
made  with  Morrow,  looking  to  nis  going,  or  of- 
ferinr  him  that  poalticm,  because  I  woald  go 
there  every  few  days  and  talk  with  Mr.  Mor- 
row about  other  matters,  bnt  had  In  my  mind 
the  employment  feature." 

Several  telegrams  and  some  letters,  pass- 
ing between  the  parties  to  this  litigation, 
were  offitred  In  evidence,  wbldi  need  not  be 
here  set  out. 

The  coDtraet  of  September  22,  1916,  be- 
tween the  Le  Blond  Machine  Tool  Ctompany 
and  defendant  company  is  set  out  on  pages 
114-116,  inclusive,  of  the  record,  and  pro- 
vides for  the  purchase  by  the  Le  Blond  Ma- 
chine Tool  Company  from  the  defendant  com- 
pany of  lathes  at  the  sum  of  ?1,060  for  each 
25-lncta  machine  built  with  a  12-fbot  bed,  and 
for  each  additional  2  feet  of  bed  required  by 
the  purchase!-,  said  purchaser  is  to  pay  the 
seller  at  the  rate  of  $35,  and  for  each  2  feet 
of  bed  less  than  12  feet  re<iulred,  there  In  to 
be  a  rebate  of  $35;  the  purchaser  further 
agreeing  to  x>ay  the  seller  $11  extra  for  each 
middle  leg  that  is  required.  There  had  been 
made  under  the  terms  of  tbis  contract  some 
34  or  35  machines. 

Witness  Morrow  testified  that  after  Octo- 
ber 1, 1915,  he  was  not  a  partner  ct  Walpole, 
but  on  that  date  his  salary  began  with  the 
defendant  company;  that  he  did  not  dispose 
of  his  interest  in  these  commissions  to  the 
plaintiff  In  selling  his  interest  in  the  flmi. 
Witness  Boland,  however,  testified  in  sub- 
stance that  there  were  not  due  Morrow  com- 
misslOTis  because  of  the  fact  that  he  was  at 
that  time  In  the  employ  of  defendant,  and 
that  his  time  belonged  to  the  defendant  The  [ 
defendant  reserved  exception  to  the  following 
statemrat  in  the  oral  charge  of  the  court: 

"If  you  further  find  from  the  evidence  that 
the  defendant  repudiated  such  contract,  and  re- 
fused to  pay  the  plaintiff  anything,  tbe  plaintiff 
is  entitled  to  recover  in  this  action  for  all  tiie 
damages  he  has  sufFered  up  to  this  time,  and  all 
the  damages  which  be  may  suffer,  which  you 
are  able  to  calculate  with  reasonable  certainty." 

Tbs  following  charge  was  refund  tD  the 
defendant: 

"Tbe  court  charges  the  jury  that  under  the 

evidence  no  damages  can  be  awarded  against 
tbe  defendant  on  account  of  the  100  lathes  that 
were  manufactured  by  the  defendant  company 
for  Le  BImid  under  tbe  contract— put  In  evi- 
dence-of  September  22,  1016." 

There  was  verdict  for  the  plainttff  assess- 
ing his  damages  at  $17,500.  Motion  for  a  new 
trial  was-  made,  and  ar^ed  before  the  court; 
one  of  'the  principal  grounds  being  that  tbe 
verdict  was  contrarj'  to  the  great  weight  of 
the  evidence,  and  should  be  set  aside.  This 
motlrai  was  overruled. 


Weakley  &  Bice  and  Tillman,  Bradley 
ft  Mcwrow,  all  ot  Birmingham,  for  appellant 
ErlA  Pettus  and  I.  T.  StofceLv.  both  of  Blr- 
mlngham,  for  appellee. 

OABONER,  J.  [1]  The  nature  of  this  liti- 
gation and  the  tmdency  of  the  evldoice  for 
the  respective  parties  as  well  as  the  qnestiona 
presented  for  oonslderatlou  on  this  appeal 
suffldently  appear  In  tbe  statement  of  tbe 
case.  The  assignmmt  of  error  most  stren- 
uonsiy  Insisted  upon  by  conoBd'f&r  appel- 
lant Is  that  relating  to  the  action  Ot  the  court 
in  overmUng  the  motion  for  a  new  trial;  the 
insistence  b^g  tliat  the  verdict  was  con- 
trary to  the  overwhelming  v^giht  of  tbe  evi- 
dence to  sadi  on  extent  as  to  torce  the  coa- 
vlctlon  that  It  was  wrong}  and  unjust,  and 
diat  therefore  it  should  be  ask  aside. 

Tb»  evidence  Is  SMnewhaC  volnminons,  and 
treats  oQ  many  details  of  convention,  cor- 
re^ndenoe.  and  numerous  negotlattoasL  It 
would  serve  no  useful  purpose  to  enter  Into 
a  detailed  discussion  of  the  same  here.  The 
long  experience  of  the  plaintiff  In  the  sale 
of  machine  tools  and  matters  of  Uiat  diar* 
acter,  as  well  as  his  experience  as  a  trained 
mechanic  and  his  Informatlott  In  regard  to 
the  great  demand  for  tbe  purchase  of  lathes 
— together  with  his  personal  acquaintance 
and  friendly  relation  tor  a  number  of  years 
with  the  principal  owner  ot  the  Le  Blond 
Machine  Tool  Company— referred  to  In  the 
statement  of  the  case,  were  evidently  Im- 
portant fhctors  In  securing  the  cmcesrtons 
granted  the  defendant  by  tbe  Blond  Ma- 
chine Tool  Company,  by  wbldi  the  detendant 
was  given  the  right  to  manvfaetnie  (tie  Le 
Blond  type  of  lathe,  whidi  the  evidence  Is 
without  dispute  WHS  tbB  latbe  most  ht^ily 
in  favor  and  greatest  In  demand. 

Ttie  agreement  for  a  commlaslfm  of  10  per 
cent  on  the  gross  sales  was  not  In  writing : 
but  the  i^nUff  explains  that  0ie  defesKlant 
promised  at  one  time  to  reduce  tlie  ^cree- 
1  meut  to  writing,  and  he  was  told  that  he 
would  be  **treated  right"  by  tlie  d^nidaut 
It  Is  dear,  however.  throm^MMit  all  die  evl- 
daioe  that  the  plaintiff  was  Inriatlnig  streao- 
noudy  upon  10  per  cent  on  tbe  gross  sales 
of  the  lathes  as  his  commlsston.  WhUe  tbe 
president  of  the  defttdant  company  denies 
that  he  agreed  or  made  any  arraugeraent 
with  the  pbtlntlfl  In  regard  to  sadi  a  com- 
mlBRlon,  yet  a  cartful  examination  of  his  evl- 
dence  discloses  that  in  several  particulars 
be  corroborated  the  plaintiff  in  certain  de- 
tails, which  would  require  too  mnch  qpace  to 
here  set  ont 

Witness  Morrow,  plaimUTs  former  partner, 
and  a  iHinclpal  witness  for  the  defendanc  In 
this  cause,  was  at  the  time  of  the  trial  vice 
president  of  the  defendant  company,  al- 
though he  owned  only  a  few  shares  of  stock. 
Before  be  became  vice  president,  the  posl- 
tl<m  of  assistant  to  the  presldmt  was  created 
for  his  special  benefit  It  further  satisfactori- 
ly appears  that  at  (he  very  time  tfaesenesotla- 
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tions  were  being  carried  on,  he  (Morrow)  had 
accepted  employment  from  the  defendant. 
He  insists  that  he  made  the  arrangemeat 
with  HasBinger,  then  vice  president,  for  a 
commission  on  the  basis  of  the  net  profits, 
nnd  that  he  so  notified  the  plaintiff.  Platn- 
tlff,  however,  testified  that  he  met  Morrow  In 
a  hotel  In  New  York  and  asked  him  If  he 
(Morrow)  had  any  understanding  with  Has- 
slnger,  the  vice  president,  as  to  compensa- 
tion, to  whldi  he  replied  he  did  not ;  that  on 
the  other  liand  he  (Morrow)  told  plaintiCT 
**that  he  fplalndcr]  was  the  man  to  make 
those  things,"  and  that  he  had  nothing  to 
do  with  that.  At  that  time  plaintiff  did  not 
know  that  Morrow  had  left  his  partner^p, 
and  had  gone  on  October  Ist  to  the  defend- 
ant company.  But  we  forego  any  further 
reference  to  the  testimony  In  the  cause.  Suf- 
fice it  to  say  It  has  been  given  most  care- 
ful and  thorough  ooneideration. 

[2]  'nie  trial  court  had  the  witnesses  before 
It,  and  an  opportunity  to  note  their  demeanor 
upon  the  stand.  Under  such  drcumstances, 
the  familiar  rule  announced  in  Oobb  v.  Ma- 
lone,  92  Ala.  '630,  9  Soutti.  738,  remains  unaf- 
fected by  recent  legislative  ennctment.  Hack- 
ett  V.  Cash,  196  Ala.  403,  72  South.  52;  Hat- 
field V.  lUley,  74  South.  380;  Price  v.  Price. 
74  South,  381.  Under  this  well-settled  rule 
we  are  unwilling  to  predicate  a  reversal  of 
the  cause  upon  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

[3]  mie  next  assignment  of.  error  insisted 
upon  relates  to  the  exception  by  the  defend- 
ant to  that  portion  of  the  oral  charge  of  the 
court  found  In  the  statement  of  the  case. 
The  argument  rests  upon  the  theory  that 
this  portion  of  the  charge  Ignores  that  part 
of  the  evidence  showing  that  the  transaction, 
out  of  which  this  suit  grew,  was  had  with 
N.  O.  Walpole  and  George  M.  Morrow  as  part- 
ners, and  authorized  a  jud^^ent  In  favor  of 
the  plaintiff  alone  upon  refusal  of  defend- 
ant to  pay  him;  the  insistence  being  that  tiie 
salt  should  have  been  brought  in  the  name  of 
the  partnership,  or  rather  in  the  name  of 
Walpole  and  Morrow,  partners  in  busiueas, 
add  not  in  the  name  of  N.  c.  Walpole  alone ; 
end  that  a  suit  by  N.  O,  Walpole  would  not 
be  sustained  by  proof  of  transactions  be- 
tween the  defendant  and  Walpole  and  Mor- 
row, partners  In  bualnesa  under  the  firm 
name  of  N.  0.  Walpcda.  As  we  construe  the 
argument  It,  In  substance,  rests  upon  the 
variance  between  the  allegations  of  the  comr 
plaint  and  the  proof  which  was  a  matter 
that  could  have  been  corrected  by  amendmait 
during  the  trial  of  the  cause. 

The  evidence  for  the  plaintiff  tended  to 
show  that  whatever  interest  Morrow  had  In 
the  partnership  affairs  had  been  purchased 
by  Min  (plalntlfl),  which  would  ioclnde  these 
commtsalona,  and  U  the  CDmplaint  diODld 
b&Te  allied  that  the  agreement  waa  <Hlg- 
Inally  entered  Into  by  the  defendant  and 
plaintiff  and  Morrow,  as  partners,  and  that 
plaintiff  anbwqQently  aoqnired  Morrow's  In- 


terest, this  was  a  matter  whldi  oould  hare 
been  easily  remedied  by  amendment  upon 
the  trial  of  the  cause. 

The  affirmative  charge  was  not  asked  by 
the  defraidant,  nor  was  the  attention  of  the 
court  in  any  manner  directed  to  any  ques- 
tion of  variance  Under  circuit  court  rule 
34  (175  Ala.  xsi),  such  a  guestlcm  of  variance 
under  these  circumstances  can  avail  the  de- 
fendant nothing  on  this  appeaL  Woodward 
V.  Steel,  192  Ala.  538,  68  South.  473.  It  is 
to  be  noted  also  that  the  c<Hnplaint  contain- 
ed the  common  counts,  and  the  Jury  could 
Infer  that  the  services  were  performed  by 
the  plaintiff  under  an  implied  contract  sub- 
sequent to  the  diss(dutlon  of  the  partnershlpi. 

[4,  B]  The  diarge  set  out  in  the  statement 
of  the  case,  refused  to  the  defendant  would 
eliminate  from  the  consideration  of  the  Jury 
any  damages  to  be  recovered  on  account  of 
the  sale  of  100  lathes  to  the  Le  Blond  Ma- 
chine Tool  Company  under  the  contract  of 
Sept«nber  22,  1916.  This  c(mtract  for  100 
lathes  at  $1,060  each  to  be  sold  by  the  de- 
fmdant  company  to  lie  Blond  Machine  Tool 
Company  was  Introduced  without  objection. 

The  plahitlff  Insisted  that  his  commission 
was  to  be  10  per  cent  on  the  gross  sales  of 
the  lathes,  and  that  this  commission  was  In 
compensation  for  his  having  procured  for  de- 
fendant the  right  to  manufacture  these  lathes 
as  well  aa  also  giving  assistance  on  his  part 
in  making  sales  thereot 

It  further  appears  that  In  the  original 
proposition  of  the  Le  Bltmd  Machine  Tool 
Company  made  to  the  defendant  the  number 
of  lathes  to  be  manufactured  was  not  lim- 
ited, and  the  tendency  of  the  evidence  shows 
that  the  limitation  of  200  lathes  In  the  final 
contract  was  at  the  defendant's  request,  or 
at  least  In  accord  with  Its  wish.  The  witness 
Morrow  testifying  upon  this  point  said: 

"The  pTOi>osition  made  out  to  the  BirminKham 
Machine  &  Founary  Company  was  practically 
the  same  proposition,  except  in  the  final  con- 
tract we  got  It  spedfiad  that  we  oould  not  maks 
over  200  lathes,  wiUi  the  atipulation  that  when 
we  finished  that  we  could  make  more,  provided 
both  parties  agreed  to  it.  The  fact  that  the 
rlefendant  company  had  procured  the  right  trom 
Le  Blraid  was  used  as  an  inducement  with  the 
Baldwin  Company,  and  the  Morgan  Compauy  to 
procure  their  husinesH.  It  was  that  that  put 
the  defendant  company  In  a  posiUon  to  manu- 
facture the  Le  Bload  lathes." 

The  first  agreement  appears  to  be  dated 
October  16, 1015,  and  the  contract  with  Mor- 
■  gan  ft  Co.,  purchasing  agents  for  the  British 
government,  for  120  lathes  Is  of  date  October 
21,  1915,  while  the  formal  contract  between 
the  Le  Blond  Company  and  the  defendant, 
specifying  a  limitation  of  200  lathes,  is  dated 
October  29,  1915.  We  are  of  the  opinion  the 
Jury  could  infer  that  the  sale  of  these  lathes 
to  Le  Blond  Machine  Tool  Company  by  the 
defendant  came  within  the  agreement  stated 
by  the  plaintiff,  and  that  there  was  no  error 
In  refusing  said  charge.  Moreover,  this  ron- 
tract  could  properly  be  conMdered  by  the 
Jury  In  «ft<"'f*'«g  the  value  of  plaintiff's 
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serTlces  under  the  commoD  onmt  for  work 
and  labor  done. 

[1. 7]  Ttie  plalntUf  insisted  Oiat  be  was  en- 
Utleis  to  10  per  cent  as  commission  on  the 
gross  sales,  while  the  defendant  on  the  other 
hand  contended  that  no  such  contract  was 
made,  mie  evidence  of  witnesses  Morrow 
and  Has^gtf  indicate  that,  In  &ct,  the 
plaintiff  had  no  contract  for  any  agreed 
amount  of  commissions  on  account  of  the 
sale  of  these  lathes  at  the  time  be  began  ne- 
gotiations with  the  lie  Blmd  Machine  Tool 
Ck>mpany.  The  testimony  of  these  witnesses 
tends  to  Bhow  that  the  agreement  as  to  the 
5  per  cent,  commission  on  the  net  profits  was 
only  applicable  to  the  Baldwin  LocomotiTe 
Works,  which  contract  did  not  materialize; 
but  that,  as  the  plaintiff  had  performed  con- 
siderable service  in  the  matter,  they  regard- 
ed It  as  proper  that  be  should  be  given  a 
percentage  on  the  profits  ont  of  the  Morgan 
contract  This  concession  on  the  part  of  Has- 
singer  appears  only  by  way  of  a  statement  by 
Hasslnger  to  Morrow — ^plaintiff  not  being 
present — ^In  New  Tork  at  the  time  the  Mor- 
gan contract  was  signed  In  the  latter  part 
of  October.  1915,  and  at  a*  time  snbseqnent 
to  the  withdrawal  of  Morrow  from  the  part* 
nershlp  agreement  with  the  plaintiff,  and 
when  he  was  in  fact  a  salaried  employ^  of 
the  defendant  company.  If,  therefore,  there 
was  no  valid  contract  for  a  nmimlsslon  of 
S  per  cent,  of  the  profits,  this  would  lead  to 
the  proxwsitlon  either  that  defendant  agreed 
to  pay  the  plaintiff  10  per  cent  of  the  gross 
sales,  as  he  InslBted,  or  that  it  had  no  con- 
tract with  him  at  all,  and  must  pay  him 
therefore  the  reasonatde  value  of  bis  serv- 
ices. It  was  therefor^  entirely  proper  to 
show  by  the  plaintiff,  who  auallfled  as  a  com- 
petent witness,  that  the  reascmable  value  of 
the  services  rendered  was  a  minimum  of  10 
per  centum  on  the  gross  sftles.  It  was  also 
not  objectionable  to  offer  pro<^  as  to  the 
nsnal  conunlsslons  In  the  nuudtdne  tool  busi- 
ness for  making  sales.  Th««  Is  no  reversi- 
ble error  therefore  in  the  action  of  the  court 
in  Qvermllng  the  objection  to  this  testimony. 

We  have  ha«  treated  the  assignments  of 
error  argued  by  counsel  for  appellant,  and 
we  find  nothing  in  any  of  them  calling  for 
a  reversal  of  the  Gaua&  The  judgment  will 
accordingly  be  affirmed. 

Upon  consideratlm  of  the  caose  by  the 
entire  court,  Justices  MATFIELD,  SOMER- 
VILLE,  and  THOMAS  omcur  with  the  writer 
In  the  opinion.  Chief  Justice  ANDERSON 
and  Justices  McOI^IXiAN  and  SATRE  con- 
cur In  the  opinion,  except  as  to  the  <diarge 
refused  def^dant,  set  out  In  the  statement 
of  the  case,  and  they  entertain  the  view  that 
the  lathes  involved  in  the  contract  between 
defendant  and  Le  Blond  Machine  Tool  Cmn- 
pany  should  not  have  entered  Into  the  con- 
sideration of  the  jury,  and  that  the  commis- 
sion as  to  these  lathes  could  be  deducted 


from  the  judgment  rendered,  and  the  cause 
as  thus  modified  should  be  affirmed.  They 
therefore  in  part  dlssrait. 
Affirmed. 

UATFZBIiD,  BOMEBTIU^  and  THOM- 
AS, JJ.,  concur.  ANDERSON,  G.  J.,  and 
MeOIiOLLAN  Ud  SAYBE^  JJ^  dissait  In 
part 


BARTON  V.  BURTON  MTG.  00. 
(e  Div.  78D 
(Supreme  Court  of  Alabama.    Bfay  30,  tftLS. 
Rehearing  Denied  Jane  20,  m&) 

1.  Attobnkt  Ann  Client  «s»101(D->^obkb- 

HBITT  TO  RELUSI:  rsOU  LBVT. 
Agreemeat,  made  with  defendant  in  execu- 
tion by  attorney  for  plaintiff  in  execudon,  to 
have  sheriff  release  defendant's  property  from 
levy,  was  not  binding  on  plaintiff  m  execution. 

2.  JUDOICEKT  «eSB342(l>— POWXS  OF  COUnV- 
TkBHINATIQN— l^ATDTB. 

Where  judgment  was  rendered  Mardi  ISttu 
and  executi<m  Isaued  April  1st,  though  term  of 
court  was  open  until  last  of  June,  so  far  as 
finality  of  partiCTilar  judgment  was  concerned, 
term  ended,  under  Acts  lOUk  p.  706,  so  as  to 
terminate  court's  power  over  jodgmmt,  on  lapse 
of  80  days  after  its  rendititm. 

3.  JtmoMEKT  ^»407(2)— MoTioir  to  Vaoat»— 
Failube  in  Dilioenok. 

If  judgment  debtor  received  notice  <rf  jn^ 
ment  in  sufficient  time  before  expirati<«  of  30 
days  from  its  rendition  to  move  in  court  whidi 
rendered  judgment  to  have  it  set  aside,  it  was 
judgment  debtor's  doty  to  act  upon  his  rcasona- 
bio  opportuni^  to  have  judgmoit  vacated  for 
lack  ot  notice  of  suit  to  hun,  and,  having  failed 
to  do  so,  he  is  without  remedy  in  chancery. 

4.  JUDQICENT  •&»407(8)— RCDBESB  — FAZLOn 
to  APPLT— BxcfDsa. 

Judgmrat  debtor's  failure  to  apply  to  trial 
court  for  redress  against  judgment  mast  show 
that  no  reasonable  oKKHtunity  so  to  apply  came 
to  the  jadgment  debtor,  or  that  he  was  prwoit- 
ed  by  mud. 

6.  S^KOimoiT  ^s>172(4)— Suit  to  Rkstbais— 
Notice  or  JrooiCEHT—SumonNoz  of  Evi- 
dence. 

In  suit  to  enjoin  execntion  of  jadgmoit, 
averment  of  amoided  bill,  as  to  date  or  first 
notice  to  comj^inant  of  jadgment  against  lum, 
held  not  sustained  by  evidence. 
6..  ExEcuTiow  *=»172(4)— Injunction— Lack 
or  Notice  or  Judgment— Bubdkn  or  Proof. 

In  suit  to  enjoin  execution  of  judgment, 
burden  of  proof  was  upon  complainant  to  estab- 
lish bia  lack  of  notice  of  existence  of  judgment 
in  time  to  apply  to  court  of  its  rendition  to  have 
it  set  asid^  because  he  had  no  knowledge  <^ 
suit  until  after  rendition. 

7.  Process  «=»7S  —  BzicunoN  —  Iuthtq 
Copy. 

Although  it  "was  competrat  for  sheriff  or 
deputy  to  execute  OTocess  by  leaving  copy  with 
defendant,  under  Code  1007,  S  5301,  leaving  a 
copy  at  home  of  party  to  be  served  is  not  sol* 
ficient  complianco  with  the  statute. 

Appeal  from  Circuit  Court,  V/a&ee  County ; 
T.  L.  Sowell,  Judge. 

Suit  by  W.  J.  Barton  against  the  Barton 
Manufacturing  Company.  From  an  adverse 
decreet  ctmiplaiiunt  appeals.  Affirmed. 

J.  M.  Pennington,  of  Ja^r,  for  appellant 
A.  F.  Fite,  of  Jasper,  for  appellee. 


£s>For  ottaar  cases  see  aasM  toplo  and  XEV-NUUBEB  Id  rU  KB7>Niunber«d  OlgMAt  and  Indexas 
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THOMAS.  J..  The  bm  was  ffled  hy  appd- 
lant  to  eo^cin  th»  ezMOtlOD  of  a  Jndginait 
The  appelant  aTen  In  Us  UU  that  In  the 
rait  In  whkdk  Che  Judgment  was  obtained 
against  Barton  Bn».,  a  partznraU^r  a  Judg- 
ment was  rendered  against  him  as  a  partner, 
whereas  in  fact  he  was  not  a  member  of  the 
partnership  at  any  time;  dtat  he  <Ud  not  owe 
the  plaintiff  anjthlng,  tfther  as  a  member 
of  said  Ann  or  as  an  IndlvldaaL  A  flurtto 
averment  Is  that  on  the  13th  day  at  Mardi, 
1916,  the  Judgment  was  rendered  against  tiie 
partnoshlp  and  against  qwdlaat  as  a  mem- 
ber thereof;  "tbat  the  Ist  daj  ot  AptO, 
1919,  an  «ecatlon  was  Issned  from  the  said 
coort  and  hy  the  deA  of  said  oonrt  and  plac- 
ed In  the  hands  (tf  W.  T.  Williams,  as  sheriff 
of  said  «mn^,  tar  ooUectltm ;  tlut  said  W. 
T.  WilUams,  u  sheriff,  notified  your  peti- 
tion that  said  eucutlon  was  In  his  bands 
and  fliat  be  would  be  OMnpeUed  to  make  a 
levy  unless  the  jndgmott  was  paid."  It  is 
fDrther  ararred  tbat  at  no  tlsae  had  oom- 
plalnant  any  notice  of  said  snit  tintU  inform- 
ed by  flie  said  sheriff  of  said  execatlon,  as  stat- 
ed; th&t  no  summons  and  complaint,  nw 
oopy  of  such,  was  ever  served  npim  complaln- 
uit;  "that  he  had  no  notice  that  he  was  sned 
nntU  so  notified  by  the  said  sheriff  as  set 
oat  above;  Ibat  be  bad  a  good  and  lawful 
defense  to  said  salt,  as  set  oat  above,  and 
was  prevoited  from  interposing  same,  by 
having  DO  notice  <tf  said  suit;  that  when  the 
said  sheriff  so  notifled  your  petltiwier, 
•  •  •  your  petltiooer  •  •  •  notifled 
the  sheriff  that  he  had  not  been  served  with 
any  summons  and  complaint,  and  had  not 
had  any  notice  of  said  suit  on  til  and  np  to 
that  time;  that  the  said  sheriff  W.  T.  WU- 
Ifams  levied  on  two  black  mare  mnles  four 
years  old,  the  property  of  your  petitioner, 
nnder  said  execution ;  that  yonr  petitioner 
executed  a  forthcoming  bond  for  said  mules 
'  and  kept  same  in  his  possession."  It  is  far^ 
ther  averred  that  complainant  went  to  seethe 
plaintiff  In  Jndgment,  or  its  agents,  with  ref- 
erence to  said  levy,  and  that  its  attorney  of 
record  agi^ed  to  have  the  sheriff  release  the 
property  of  complainant,  so  levied  upon ;  but 
that  the  said  attorney  fhlled  to  so  natity  the 
sheriff,  and  the  sale  of  said  property  was 
continued  from  time  to  time,  complainant 
all  the  while  rriylng  on  said  agreement  with 
said  attorney  of  record,  llie  prayer  of  the 
bill  Is  for  a  writ  of  InJunctloQ  restraining 
the  dierlff  and  the  ssld  Burton  ManufBctar- 
ing  Company,  a  corporation,  the  plaintiff  In 
said  Judgment,  from  making  a  sale  of  said 
property,  and  for  gmeral  r^lef.  The  Ull  was 
sworn  to  on  October  7  and  filed  on  October 
10, 1916.  The  Injunctive  writ  issoed  potsoant 
to  tbe  order  tbec^or  and  the  gtvlng  <rf  the 
bond  prescribed. 

After  demurrers  and  sworn  answer  of  re- 
spondent filed,  thore  was  sul»nlsdMi  on  de- 
roarrers  to  the  bill  as  amraded.  and  on  Jan- 
uary 31, 1917,  the  demnrren  were  overruled. 


On  April  20th,  defendant  mored  to  dissolve  the 
Injunction,  becaose  there  was  no  equity  In 
the  bill,  and  upon  the  sworn  answer  filed  by 
the  Rspondmt  On  Hay  4,  1917,  by  leave 
of  the  court,  complainant  amoided  bis  bill 
by  avwrliMc  that  be  was  notlfiea  by  tbe  said 
sberifl;  W.  T.  Williams,  or  by  (me  of  his  au- 
thorised deputies  of  said  execution,  by  letter 
or  written  notice,  during  the  mcmth  at  Au- 
gust, 1916,  'twhlA  was  the  first  noUce  or 
knowledge  that  he  bad  erer  had  ot  said  Judg- 
ment salt,  or  ezecntlon ;  that  he  had  had  no 
notloe  or  knowledge  of  said  salt.  Judgment, 
or  ezeentlon,  until  ao  notifled  by  die  said 
sheriff,  or  bis  authorised  deputy,  whldi  was, 
to  wit,  five  mraths  after  said  Judgment  had 
beat  rendered  against  him ;  that  said  notice 
was  long  after  the  adjounimeut  of  said  court, 
and  after  the  expiration  of  Uie  time  within 
which  he  could  have  made  awIlcaHon  to  said 
court  to  have  said  Judgment  set  aMda"  This 
amoidment  was  duly  swcwn  to  oa  said  date. 
On  May  11th  the  respondeiU  reflled  demur- 
rers to  the  bill  as  amended,  and,  la  addltlcm 
thereto,  denied  under  oath  the  allegations 
o(Hital3ed  In  the  amradment 

On  final  submission  on  pleading  and  proof, 
<m  demurrer  to  the  UU  as  amended,  and  on 
the  motlm  to  dImAve  the  temporary  writ 
of  InjunetlMi,  It  was  decreed  that  the  writ 
of  Injunction  be  dissolved,  and  that  the  bill 
as  amended,  being  without  equity  and  unsup- 
ported by  the  proof,  be  dismissed  at  the  cost 
of  tbe  complaloant  Pending  appeal  to  this 
court  the  temporary  injunction  was  on  the 
21st  day  of  November,  1917,  duly  reinstated. 
The  asslgnmenit  of  errors  challenges  the  de- 
cree, in  dismissing  the  bill.  In  dissolving  the 
temporary  writ  of  injunction,  and  in  falling 
to  make  such  temporary  writ  permanent,  as 
prayed.  The  record  does  not  clearly  disclose 
whether  part  of  tbe  testimony  was  taken  ore 
tenuB,  in  open  court  before  tbe  Judge  thereof, 
or  whether  It  was  elicited  by  way  of  answers 
to  depoBltlona  pronKMioded  according  to  the 
usual  method  prevailing  In  chancery  courts. 
If  tbe  testimony  or  any  material  portion 
thereof,  was  given  ore  tenua  before  tbe  trial 
Judge,  the  rule  declared  in  Andrews  v.  Qrey, 
74  South.  62,  and  State,  etc.,  v.  Mattox  Cigar 
&  Tobacco  Co..  77  South.  7S5.  would  have 
application.  By  a  reference  to  tbe  other  tK>r- 
tlons  of  the  record,  we  find  warrant  to  bold 
that  tbe  rule  has  no  application.  Code,  1907, 
S  0955,  subd.  L 

[1]  As  to  tbe  verbal  agreement  alleged  to 
have  been  made  between  complainant  and  re- 
spondent's counsel,  to  the  effect  that  the  latter 
would  have  the  sheriff  release  complainant's 
property  from  the  levy,  the  bill  Is  without 
equity.  If  the  attorney  made  the  agreement 
It  was  not  binding  on  the  plaintiff  In  execu- 
tion. However,  in  the  light  of  the  whole  evi- 
dence at  this  point,  we  are  of  t^lnlon  that 
sudi  an  agreement  was  not  made  by  counsel 
with  complainant  Tbe  letter  of  September 
27,  191ft  toids  to  negative  the  anbalatakce 
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of  sucb  an  agreement ;  it  states  the  matter  of 
which  complainant  Is  writing,  begs  to  advise 
that  the  sheriff  had  property  of  the  writer 
advertised,  and  that  Its  sale  was  coDtlnaed 
awaiting  the  advice  of  counsel — suggesting 
that  the  writer  should  not  be  made  to  suffer 
when  he  was  not  a  member  of  the  partner- 
ship In  question,  and  asking  counsel's  consld- 
eratloi^  of  the  matter,  eta  By  an  act  to 
further  regulate  proceedings  1b  the  circuit 
courts,  among  other  things  fixing  "the  time 
when  ju^rnenta  and  decrees  become  final." 
aiyl  providing  for  "Issuing  ezecatlons"  there- 
on and  for  "motions  to  set  aside  judgments 
and  decrees"  and  for  "new  trials"  (Oen.  Acts, 
1815.  p.  708,  I  S).  It  Is  provided: 

"That  after  the  lapse  of  ten  days  from  the 
rendition  of  a  judgment  or  decree  the  plaintiff 
may  have  execution  iesued  thereon,  and  after 
the  lapse  of  thirty  days  from  the  date  on  which 
a  judgment  or  decree  was  rendered  the  court 
shall  loee  all  power  over  it,  as  completely  as 
if  the  end  of  the  term  had  been  on  that  day, 
unless  a  motion  to  set  aside  the  judgment  or 
decree,  or  grant  a  new  trial  baa  been  filed  and 
called  to  the  attention  of  tiie  eoort,  and  an 
order  entered  condnmng  it  for  hearing  to  a  fa- 
ture  day." 

[ty  Tbe  judgmoit  of  the  Burton  Uannfae- 
turlng  Company  against  appelant  was  r«i- 
dered  March  13.  1916.  and  executloo  thereon 
Issued  April  1st  thereafter.  Though  the  term 
of  the  court  at  which  the  judgment  was  ren- 
dered was  opm  until  the  laat  of  June,  it  in 
effect  aided,  so  fitr  as  the  finality  of  this 
particular  judgment  was  concerned,  upon  the 
lapse  of  30  days  after  Its  reriditton.  Acts 
191S,  p.  70S;  Hale  t.  Ktnnaird.  76  Soath. 
054. 

[1.4]  Hie  lower  court  found,  on  the  evi- 
dence, that  con4)lalnant  received  notice  of  ttie 
judgmmt  against  him  in  saffident  time  (be- 
fore the  expiration  of  the  80  days  from  its 
rendition)  to  moTe  in  that  court  to  have  such 
judgment  set  aside.  If  he  bad  such  reason- 
able opportunity  to  apirty  to  the  trial  court 
and  have  the  Judgment  vacated  for  failure  of 
notice,  It  was  his  duty  to  act  upon  It.  The 
highest  degree  of  diligence  Is  exacted  of  a 
complainant  In  this  situation;  failing  there- 
in, he  Is  without  remedy  In  chancery.  Ex 
parte  Wallace,  60  Ala.  267;  Norman  v. 
Bums,  07  Ala.  248;  Hendley  v.  Cbabert,  189 
Ala.  268,  65  South.  993.  The  diligence 
which  will  excuse  failure  to  apply  to  the  law 
court  for  redress  must  show  that  no  reason- 
able opportunity  to  apply  to  that  court  came 
to  the  complainant,  or  that  he  was  prevented 
by  fraud  from  making  such  application.  Col- 
lier v.  Parish,  147  Ala.  528,  41  South.  772  ;  Fo- 
shee  v.  McCreary,  123  Ala.  493, 26  South.  809; 
Waldrom  v.  Waldrom,  76  Ala.  285,291;  Sims 
V.  RIggins,  77  South.  399.  That  is  to  say, 
the  circumstances  relied  on  to  excuse  failure 
to  defend  at  law,  or  to  apply  to  such  court 
for  relief,  must  have  been  such  that  no  ex- 
ercise of  diligence  on  complainant's  part  could 
have  gnarded  against  the  result  from  wbldi 
relief  is  sought  in  equity.  Ex  parte  Wallae^ 


60  Ala.  287;  Collier  v.  Falk.  66  Ala.  223; 
Norman  v.  Bums,  67  Ala.  248,  252. 

[B.  I]  This  record  has  been  carefully  ex- 
amined with  the  view  to  ascertain,  as  nearly 
as  possible,  the  time  when  actual  notice  was 
brought  to  the  complainant  oC  the  rendition 
of  the  judgment  In  question  against  him,  and 
we  are  of  opinion  that  the  same  long  ante- 
dated the  motion  of  August,  1916.  The  aver- 
ment of  the  amended  bill,  as  to  date  of  no- 
tice. Is  not  sustained  by  the  wei^t  of  the  evi- 
dence. Witness  Carroll,  the  deputy  sheriff 
who  made  the  levy  In  question,  testified  that 
when  he  went  to  work  In  the  sheriff's  office 
In  June,  1916,  he  "took  up"  ocHnplainant's 
execution  and  made  up  a  statemoit  of  the 
amount  due  thereunder,  including  costs,  and 
sent  il  to  him  by  mall  "In  an  envelope  ad- 
dressed to  tbem  at  their  post  office,  postage 
prepaid,  the  enTelope  used  b^ng  the  oflicla] 
envtiope  of  the  sholff,  with  the  AerilTs  re- 
turn card  on  the  nppa  left-hand  oorner  of 
said  ODTelive;  these  were  not  returned;*' 
tliAt  at  that  time  the  mail  was  carried  di- 
rectly from  I^n  to  Doable  Bprli^  tlie 
county  seat,  leaving  the  fonner  place  in  the 
momlnc  and  readilng  the  latteor  at  about 
nocm  of  the  samft  day,  Lynn  bring  the  post 
office  of  complainant.  In  his  aiiswm  to  in- 
terrogatories  proponnded  under  the  statute, 
complainant  admitted  that  he  had  reodved 
more  than  one  notice  from  the  sheriff,  aa  to 
the  jodgmw^  but  stated  that  he  did  not  re- 
monber  the  date  the  first  notice  waa  received. 
iJLter,  by  amendment  and  bis  testimooj,  be 
fixes  tlie  date  of  bis  first  notice  as  having 
bem  in  August 

The  fair  Import  of  the  evidence  of  witness 
CamA  was  that  he  sent  a  lettw.  giving 
notice  to  cmniAaiiiant  ' and  bis  ttttMnat,  of 
this  judgment— 4tf  the  amount  thereof  and 
the  costs.  The  fact  that  this  letter  was  not 
returned  was  prima  fade  evidence  that  be 
had  knowledge  of  the  »lstaice  of  the  judg- 
ment against  Um  long  befwe  August  The 
burden  of  proof  was  upon  ooniidalnant  to  es- 
tabUsh  bis  lack  of  notice.  The  sheriff  testi- 
fied without  equlTocatlon  that  the  execution 
came  Into  bis  hands  on  the  ^t  day  of  April. 
1016,  and  that  be  gave  notice  to  the  defwd- 
ant  therein  of  the  fSct  of  the  receipt  of  said 
executlim,  by  lettw  properly  stamped  and 
addressed  and  mailed  to  con^lainant  at  his 
post  office,  the  ravelt^  used  being  the  offi- 
cial envelope  <rf  the  ^eriff;  that  this  was 
"about  two  <a  three  days"  after  said  execu- 
tion came  Into  his  hands;  that  the  enve- 
lope bad  printed  on  It,  "Aft»  five  days  re> 
turn  to  W.  T.  Williams,"  and  under  Uiia, 
"Sheriff  of  Winston  County,  Double  Springs;" 
and  that  this  letter  was  never  returned.  Mu- 
tual Aid  Aas'n  of  Alabama  r.  Stewart,  192 
AU.  23,  68  South.  254. 

Under  this  evidence  tlie  date  of  complain- 
anfs  (defendant  in  Judgment's)  first  no- 
tloe  of  the  rendition  of  the  jndginent 
against  him  was  not  later  than 
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4tb  tbeMafter— tlnis  giving  amjde  opportnnlr 
to  complainant  to  apply  to  the  trial  court 
for  a  TacatloD  or  modlflcatLon  of  the  judg- 
nient,  as  to  himself,  because  <tf  tJae  Irregu- 
larly complained  of.  The  evidence  la  not 
silent,  however,  of  positive  testimony  tend- 
ing to  show  notice  brought  home  to  complain- 
ant nf  the  pendency  of  the  suit.  Hie  dq>uty 
sheriff  (Mr.  Dodd),  a  neighbor  of  defendant 
hi  the  suit  and  Judirment  testified  that  he 
remembered  receiving  from  the  sheriff  the 
snminous  and  complaint  In  the  case  of  Bur- 
ton Manufacturing  Company  v.  Mack,  John, 
and  Jim  Barton,  and  the  partnership  of  Bar- 
ton Bros.;  that  he  left  a  copy  with  Mack 
Barton,  one  with  Jim  Barton's  wife,  and  one 
with  John  Barton's  ^rl  (tbls  complainant's 
daughter),  the  father  not  being  at  home. 
This  witness  further  testified,  against  com- 
plainant's objection  and  exertion,  that  he 
told  complainant's  daughter  to  give  the  sum- 
mons to  her  father,  and  that  she  replied  that 
she  would  do  so,  whereupon,  as  deputy  sher- 
iff, he  made  return  to  the  sheriff  of  the  coun- 
ty of  the  service  of  the  summons  and  com- 
plaint on  the  said  Bartons  as  members  of 
that  partnership. 

[7]  It  was  competent  for  the  sheriff  or  his 
depnty  to  execute  the  process  by  leaving  a 
copy  thereof  with  the  defendant.  Code  1907, 
i  5301;  Burt  v.  Fraser,  157  Ala.  574,  47 
South.  572;  Morrow  v.  Norvell-Shaplelgh 
Co.,  165  Ala.  331,  51  South.  768.  Leaving  a 
copy  at  the  home  of  the  party  to  be  served 
has  been  held  not  to  be  a  suffident  compliance 
with  the  statnte.  Mtivin  v.  Clark,  45  Ala. 
286;  Burt  T.  Fraser.  supra.  While  this 
•ivtdenoe^  strictly  speaktug.  was  not  a  part 
of  the  res  geatx  of  the  legal  service  of  sum- 
mons and  complaint  In  the  aitft  pmding  In 
the  dxcnlt  court,  yet  It  was  sufficient,  as 
supporting  tba  other  testimony  In  the  case, 
and  as  tending  to  riiow  not  only  that  com- 
plainant had  knowledge  or  notice  of  the  ren- 
dition of  the  jutemmt  against  blm  as  a  man- 
ber  of  the  partnership  of  Barton  Bros.,  but 
tbat  his  first  notice  of  the  pendency  of  the 
suit  and  of  the  rendttim  of  the  Judgment 
against  him  was  received  by  him  long  before 
Angnst,  as  averred  in  his  amended  bill,  and  as 
be  subeeauently  testified.  If  the  testimony 
given  by  the  sheriff  and  his  deputies  be  true, 
tiie  def«idant  in  judgment  could  have  applied 
to  the  proper  court,  within  30  days  after 
raidition  of  the  Judgment,  to  have  the  same 
Tscttted  or  set  aside  for  failure  of  knowledge 
or  notice  to  him  of  the  peaOmcj  of  the  salt 
and  Jndgmeat 

In  the  present  condlUon  of  the  record, 
having  doe  regard  for  the  burden  of  proof, 
we  are  of  the  opinion  that  complainant  has 
teiled  to  carry  the  burd«i  of  the  evidence  by 
showing  that  he  did  not  know  of  the  exist- 
ence of  the  Judgmei^  against  blm  until  too 
late  to  apE^  to  the  court  of  its  rraidltion. 


to  have  it  set  aslda  The  decree  of  the  cir- 
cuit court  In  equity  la  affirmed. 
Afllrmed. 

ANDERSON,  O.  J.,  and  MAYFIBLD  and 
80MEBV1LLE,  JJ.,  ccmcur. 


ILLINOIS  8TJRBTY  CO.  et  sL  v.  DONALI>- 
80N.    (e  Div.  481.) 

(Supreme  Court  of  Alabama.    May  9,  1918. 
Od  Rehearing,  June  20,  1918.) 

1.  INBUBAHCB  9=3035  —  ACTION  ON  B0HI>- 
Pleadinq.  ,  , 

To  draw  up  count,  free  from  appropriate 
demurrer,  on  bond  assuring  employfi's  hdeUty 
as  to  duties  that  had  been  or  were  to  be  stated 
during  currency  of  bond  in  writing  by  em- 
ployer to  indemnitor,  pleader  ghould  have  incor- 
porated allegations  that  attributed  claimed  pe- 
cuniary loss  to  act  of  larceny  or  embezslement 
in  duties  defined  in  writings  mentioned. 

2.  iNBuaAHCE  <S=w545(2)  —  'I'ebms  of  Hm- 
pLOYft's  Bond— KioBT  to  Kbcoveb. 

In  action  on  indemnity  b<Hid  assaring  fidri- 
ity  of  employ^  as  to  duties  that  bad  been  or 
might  be  stated  in  writing  by  employer  to  in- 
demnitor, failure  to  offer  evidence  of  writings 
meoti<»ied  preluded  any  ri^t  to  racover  from 
indemnity  tor  loss  tlirough  larcwy  or  em- 
bezzlement by  employe. 

3.  InsuBANCii:  <g=>2— Fi delttt  of  Buplot£8 
-Non  APPLICATION  OF  Statute  —  "Ihbub- 

ANCE  OONTSACTS." 
Rule  of  Code  1907,  |  4979,  is  not  imposed 
upon  bonds  of  indemnity  assuring  fidelity  of 
employ^  in  particular  service,  which  are  not 
sort  of  "insurance  contracts"  meant 

4.  ICUBEZZLBMENT  ^9ll(l)  —  OONVEBSION  BT 
INSUBAHCR  AOSHT— UlOUT  TO  PaST  OF  PSE- 

Kinic. 

Insurance  agent  authorized  to  collect  premi- 
ums, entitied  as  commission  to  ^0  per  cent,  of 
net  cash  premiums  actually  received  by  Mm.  is 
guilty  of  "embeaslement,"  under  Code  1907,  | 
OKIH,  if  he  fraudulently  converts  to  bis  own  use 
the  wbi^  premium. 

Anderson,  a  J»  and  MeOldlan,  J.,  dissent- 
ing in  part 

On  Rehearing. 

5.  lilVIDBNOK  4=»9(S— BUBDEN  OF  PKOOI^rOS- 
SESSION  or  iSVIDENGE. 

Fact  that  evidence  which  plaintiEE  requires 
to  establirii  obligations  of  contract  declared 
on  is  in  pnonroninn  ot  defendant  does  not  excuse 
I^aintifiC  from  proof  in  premises,  or  shift  burden 
to  defendant. 

B.  ConrBACTs  *=»147(l)—CoN8TBUCTioN— In- 
tention OF  pABTna. 
Constmctitm  of  contracts  to  ascertain  the 
parties'  intmtioa  is  permiasible  only  when  the 
contract  is  ambiguous. 

7.  Insusanoe  4=»1M(3)  —  ConsTBncnoN  of 
BoNn— UnAVBiomrr. 

If  terms  of  indemnity  or  surety  bond  are 

onequivocal  or  unamblgnous,  court  cannot  re- 
sort to  rule  of  construction  tbat  it  will  be  con- 
strued most  strictly  against  party  whose  offi- 
cers, agents,  or  attorneys  drew  It, 

8.  Insurance  «=9l34(l)  —  Right  to  OoN- 

TBACT. 

Indemnity  company  and  Insurance  company 
could  contract,  in  indemni^  bond  covering  gen- 
eral agent  of  insurance  company,  that  bond 
sbcrald  secnre  faithful  performance  ot  his  du- 
ties as  th^  had  been  or  should  is  future  be 
stated  In  writing  to  indemnity  company. 


«a»F«  ottaer  eases  MM 
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0.  Banks  and  Banktno  «=»M{1)— Kkcbiv- 

-    INO  AND  PATina  'riBLUB. 

The  baDkine  poeition  or  oOke  of  "receiving 
and  paying  teller"  is  ooe  of  distinctly  recog- 
nized character  and  functions. 

Appeal  from  City  Court  of  BirmlDgham ; 
John  C.  Pugh,  Judge. 

Action  by  Thomas  B.  Donaldson,  recelTer, 
etc.,  against  the  Illinois  Surety  Company  and 
others.  From  judgment  for  plalntUC,  defend- 
ant Surety  Company  appeals.  Reversed  and 
remanded. 

This  action  la  for  the  breach  of  a  surety 
cfHupany's  bond,  given  by  appellant  to  the 
Employers'  Indemnity  Company.  The  plain- 
tiff is  Donaldson,  K>eclal  deputy  Insurance 
commissioner  of  the  state  of  Pamsylvanla. 
who,  in  Tirtne  of  his  office,  is  in  diarge  of 
the  liquidation  ot  the  ICmploiyers'  Indemnity 
Company,  which  formerly  did  bnslneaB  In 
Alabama.  A.  T.  De  Bow  was  the  pers<m 
whose  fidelity  the  bond  assured,  to  the 
amount  ot  f6,000s.  From  a  judgment  in  £BTor 
of  the  irtalntlff,  based  ot  course  taxm  an  ad- 
judicated breadi  of  the  bond,  the  deteadant 
appeala 

nie  presently  material  iHrarlsions  of  the 

bond  are  these: 

"Wh^eas,  A.  T.  De  Bow,  herdnafter  called 
the  'employ^*  occupies  the  portion  of  general 
^ent  in  the  service  of  the  Employers'  Indnani- 
ty  Company  of  li^adelphia,  hereinafter  call- 
ed the  'employer':  •  •  • 

"Now  therefore,  in  consideration  of  the  sum 
of  twenty-fire  and  no/100  dollara,  paid  as  a 
premium  for  the  period  from  November  Ist, 
1U12,  to  November  Ist,  at  12  o'clock 

noon,  and  upon  the  faith  of  the  said  warranties 
ot  said  employer  as  aforesaid,  it  is  hereby 
agreed,  that,  subject  to  the  obligations  imposed 
by  this  bond  on  the  employer,  the  perform- 
ance of  which  shall  be  conditions  precedent  to 
the  light  on  the  part  of  the  employer  to  recover 
under  this  bond,  the  company  shall,  at  the  ex- 
piration of  three  months  next  aftW  proof  of 
pecuniary  loss,  as  hereinafter  mentioned,  has 
been  given  to  the  company,  reimburse  the  em- 
ployer, to  the  extent  of  the  sum  of  five  thou- 
sand and  no/100  dollars,  and  no  further  for 
such  pecuniary  loss  as  the  employer  shall  have 
suBtained  by  any  act  of  larceny  or  embessle- 
ment  upon  the  part  of  the  employ^  in  the  per- 
formance of  the  duties  of  the  office  or  poeititHt 
is  the  service  of  the  employer  hereinbefore  re- 
ferred to,  as  Bu<A  duties  have  been,  or  may 
hereafter  be  stated  in  writing  by  the  emplt^er 
to  the  company,  snd  occurring  during  the  con- 
tinuance of  this  bond,  and  discovert  at  any 
tjme  within  six  months  after  the  expiration 
or  cancellation  of  this  bond,  or  in  case  of  the 
death,  resignation  <a  runoral  of  the  sm{doy6 

Erior  to  the  exi^ration  or  cancellation  of  the 
and,  within  nx  mcmths  after  such  death,  res- 
ignation or  removal.   •   •  • 

"That  the  employer,  on  his  becoming  sware 
of  any  act  which  may  be  made  the  basis  of  any 
claim  berenoder,  Bhall,  within  10  days,  give  the 
company  notice  thereof  by  telegraph  at  the  com- 

{>any*8  expense,  and  in  writing  by  a  registered 
etter,  addreesed  to  the  secretary  of  the  com- 
pany, Chicago,  Illinois,  and  shall,  within  nine- 
ty days  after  his  so  becoming  aware  of  such 
act  as  aforesaid,  file  with  the  company  bis 
itemized  claim  hereunder  at  bis  own  cost  and 
expense  with  full  particulars  thereof  duly  sworn 
to;  and,  if  required,  the  employer  shall  also 
produce  in  support  thereof  for  investigation  by 


the  company  or  its  representative  at  tbe  office 
ot  tbe  employer  all  approiHiata  books,  Tooch- 
ers  and  evidence  as  may  be  required  by  the 
company;  and  this  bond  shall  become  v«d 
both  as  to  any  existing  or  future  li^LUties 
thereunder  unless  the  aforesaid  notice  shall 
have  been  given  as  provided  for,  and  nnle» 
daim  is  filed  within  the  time  and  manner  above 
specified,  and  until  anch  books,  vouchers  and 
evidence  (If  required)  riiall  bave  been  furnish- 
ed to  the  company  for  investigation  as  above 
stated,  provided  uiat  no  claim  diall  be  pay- 
able hereunder  that  shafl  be  filed  with  the  com- 
pany after  tbe  period  f»f  six  months  from  tiie 
expiration  or  cancelladoD  of  this  bond,  or  after 
a  period  of  six  months  from  tbe  death,  resig- 
nation or  removal  of  the  employ^  occurring  pri- 
or to  the  expiration  or  cancellation  of  this  bmid. 
Provided  further  that  there  shall  be  no  lia* 
bilit?  on  this  bond  for  any  act  of  larceny  or  etn- 
besuement  committed  by  tbe  employ^  after 
the  employer's  first  becoming  sware  of  an.v 
act  which  may  be  made  the  basis  of  a  daim 
hereunder.   •   •  • 

"That  the  employer  shall,  if  so  required  by 
tbe  company,  duly  apply  for  a  warrant  for  the 
arrest  of  the  employ^  for  the  act  of  larceny  or 
anbesslement.  which  is  the  basis  of  any  claim 
hereunder,  and  give  all  the  aid  and  Information 
in  his  power  <at  the  cost  and  expense  of  the 
company),  to  bring  the  said  employe  to  justice^ 
or  to  aid  the  company  to  sue  tot  and  obtain  re- 
imbursement from  the  ^ploy€  of  his  estate  or 
third  person,  of  moneys  which  the  company 
shall  have  paid  or  become  liable  to  pay,  by 
virtue  of  this  bond. 

"^at  M  without  prevlons  notice  to  and  con- 
sent of  the  company  thereto,  in  writing,  the  em- 
ployer shall  continue  the  employe  in  bis  em- 
ployment, after  having  become  aware  of  an.v 
act  which  may  be  made  the  ba^  of  any  daim 
hereunder,  or  make  any  settiement  with  the  em- 
ploye for  any  loss  hereunder,  or  do  any  act 
whereby  tbe  liability  of  the  employ^  to  him 
is  changed  in  any  material  rewoct,  this  bond 
shall  be  null  and  void,  both  as  to  any  exjatinc 
or  future  liabilities  hereunder,  and  any  will- 
ful misstatement  or  suppressim  of  facts  in  any 
claim  made  hereunder  shall  render  this  bond 
void  from  the  beginning." 

^e  written,  contract  nnder  whidi  De  Bow 
engaged  to  asm  the  Shnploym*  Iud«nnlty 
Company  contained  these,  among  other,  pro- 
visions: 

"Witnesseth,  that  the  said  party  of  tbe  first 
part  hereby  appi^nts  tbe  said  party  <^  the  sec* 
ond  part  its  arait,  to  aoUdt  and  procure  ap- 

f)Iication8  for  nabUity  insn ranee,  in  the  fol- 
owing  territory,  to  wit:  State  of  Alabama: 
and  tbe  said  party  of  the  second  part  acc^ts 
the  said  annointment,  which  is  made  and  accept- 
ed upon  the  following  terms  and  condititHis  to 
be  strictly  kept  and  observed  1^  the  parties 
hereto: 

"(1)  The  party  of  the  firtt  part  »hclt  not  ap- 
ooint  ony  other  agentt  in  %md  territory  to  so- 
nctt  and  procure  appU«iMon$  for  UmhUitt  t»* 
MtrOMoe. 

"The  party  of  the  tecond  part  ahall  represent 
the  party  of  the  first  part  golely  and  to  the  ev- 
eluaion  of  all  other  persons,  firmt  or  oorporm- 
tione  for  the  purpose  of  ihi$  aoreemont, 

"(2)  The  said  party  of  the  first  part  dial! 
not  be  responsible  for  any  expenses  incarred 
by  ssid  party  of  the  second  part,  in  maiataininR 
an  office,  in  procnrjjng  applications  for  insur- 
ance, collecting  nremiums  thereon,  or  for  any 
other  purposes  wnatsoever. 

"(8)  The  said  party  of  the  second  part  shall 
receive  as  his  sole  OMBpansatlim  for  services 
rendered  hereunder,  commissions  at  the  rate 
of  twenty  per  cent  R!0%)  ol  the  net  cash  pre- 
miums actually  recaved  1^  said  party  of  the 


«s»For  othsr  esses  m«  nub#  topio  and  RET-NDHBBR  m  all  Key-Homliarsa  DtgMU  ant  Indsmi 

Digilized  by 


Google 


AUl)  nXJKOIS  0UBETT 

flnt  part  for  all  contracts  ot  Utility  inmitaBce 
and  renewala  thereof,  written  by  it  upon  ap- 
plication procured  hj  said  party  of  the  Bccond 
part  bcreunder.  •  ♦  • 

"It  ia  understood,  liowever,  tliat  any  eheciB 
to  the  order  of  the  said  party  of  the  first  part 
received  by  said  party  of  the  second  part  in 
payment  of  premiamg  shall  be  at  once  forward- 
ed to  the  home  office  said  party  of  the  first 
part  in  the  dij  of  Philadelphia ;  and  that  the 
said  party  of  the  second  part  shall  have  no 
authority  to  sign  or  indorse  diecks  or  drafts 
in  the  name  of  the  said  party  of  the  first  part. 

"He  shall  accoont  for,  and  pay  over  to  the 
said  party  of  the  first  part  not  later  than  the 
fifteenth  day  of  each  month  hereafter,  all  pre 
minms  charged  or  payments,  less  his  commis- 
sions, foe  contracts  of  insurance  (both  new  and 
renewal)  collected  by  him  pric«  to  and  iuclud* 
ina  the  last  day  of  the  preceding  month.  «  •  « 

"(6)  The  said  party  oi  the  Siet  part  reserves 
tile  right  to  collect  directly  from  the  assured, 
any  preniiums  whidi  may  remaio  due  and  un- 
paid on  the  fifteenth  day  of  any  month  here- 
after, upon  the  contracts  written  or  renewals 
made  fOTty-five  days  prior  thereto,  and  the  ex- 
pense of  collecting  such  overdue  premiums 
shall  be  deducted  from  the  oonmtiarions  there- 
on to  which  said  party  of  the  second  part 
may  be  entitled  hereunder.  «  •  • 

"(4%)  It  Is  understood  and  agreed- that  up- 
on insurance  written  as  herein  provided  by  the 
party  of  the  first  part,  the  appUcaticms  for 
whii^  are  procured  from,  or  through  a  sub- 
agent,  or  insurance  brt^er  regularly  engaged 
in  the  bufliness  of  insurance,  and  in  consequence 
thereof  the  party  ot  the  second  iwrt  is  <^igat- 
ed  to  pay  a  portion  of  his  commiision  to  such 
subagent  or  insurance  broker,  the  rate  of  com- 
mission to  be  paid  hereunder  to  the  party  ot 
the  second  part  for  all  such  insurance  shall  be 
twenty-five  per  cent  (liftTo).  provided  the  party 
of  the  second  part  shall,  upon  forwarding  ap- 
plicationR  to  the  party  of  the  first  part,  advise 
the  party  of  the  first  part  in  writing  of  the 
name  and  address  of  and  rate  ot  coBUusrion  to 
be  paid  to  the  subagent  or  inanrwice  toAer 
the  party  of  the  second  part." 

Tbe  grounds  of  demurrer  refnred  to  la  tbe 
opinion  are  as  follows: 

"(A)  i^aid  count  fails  to  show  a  breach  of 
tfae  bond  in  tbisv  That  it  fails  to  aver  that  the 
IQmployers*  Indemnity  Company  sustained  a 
peeaniaTT  loss  Iqr  an  act  or  acts  of  laroeny  or 
embezzlement  upon  the  part  of  A.  T.  Ue  Bow 
in  the  performance  of  the  duties  of  the  office  or 
position  in  tbe  service  of  the  Employers'  In- 
demnity Company  as  ancfa  duties  have  been 
seated  in  writing  by  tiia  cmpl(W  to  this  de- 
fcnrlant. 

**(K>  Said  count  refers  to  a  writing  which  is 
not  aet  out  h»c  verba  nor  according  to  its  legal 
enect. 

"(3>  Said  count  fails  to  show  what  dnties  tbe 
saiO  A.  T.  De  Bow  was  stated  by  plaintiff's 
predeopsaor  in  title  to  deiendant,  waa  engaged 
to  perform. 

"(6)  Tht  connt  shows  on  its  face  that  the  tt- 
tire  contract  is  not  set  <Hit  nor  fended  ae* 
cording  to  its  legal  effect. 

"(7)  Said  count  feUa  to  ihow  the  entire  oon- 
tract  sued  on." 

H.  M.  Ullmon  and  A.  Leo  Oberdorfor,  both 
of  Mrmtnghnm.  for  appellant  Stokely, 
Bcrinier  &  Domliilck,  of  Birmingham,  for 
appeUeea. 

HcCLBLLAN,  J.  The  complaint,  original 
and  as  last  anmided.  set  out  the  bond  ot 
IndemnliT  In  hnc  verba;  and,  after  final 
amendment;  concluded  thus: 

'me  pUintiff  avers  that  said  Cfatployers'  In- 
demnity OoBipany  c£  Philaddphia  compUed  wilJk 
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the  conditums  of  said  bond,  but  tiiat  tbe  deftiid- 
aats  failed  to  comply  with  the  terms  thereof  in 
diis:  Said  Bmployers'  Indemnity  Company  of 
PhUadelphia  sustained  a  loss  of  a  large  amount 
of  m<mey,  to  wit,  $8,621.84,  by  an  act  or  acts  of 
larceny  or  embezzlement  committed  by  the 
principal  named  in  said  bond  in  the  perform- 
ance of  the  dnties  of  the  office  or  position  in 
the  service  of  Employer^  Indemnity  Company 
referred  to  in  said  bond,  during  the  time  said 
bcRid  was  in  force,  and  durins  the  time  covered 
by  said  bond,  of  all  of  which  »cts  the  defendant 
had  notice  in  all  respects  as  required  by  said 
bond,  and  these  defendants  have  wholly  failed 
to  reimburse  the  said  EJmployers*  Indemnity 
Company  of  Philadelphia,  or  the  plaintiff,  aa 
receiver  of  and  special  deputy  insurance  com- 
missioner for  said  company,  for  said  loss  so  sus- 
tained, or  any  part  thereof,  as  they  bound  them* 
selves  BO  to  do  in  said  bond." 

As  appears,  tbe  action  is  alone  npoa  a 
^>ecial  contract  Tbe  defmdant's  demurrer 
pointed  tbe  obJectloQ  that  from  tbe  face  of 
the  complaint,  Into  which  the  bond  was  coi>- 
ied.  It  appeared  that  the  whole  contra'i:  was 
not  disdosed;  that  the  writings  therein  refer- 
red to  in  defining  the  obligation  of  the  bond 
were  not  set  out  In  hffic  verba  or  according 
to  th^  legal  effect  Tbe  report  of  the  ap- 
peal will  reproduce  grounds  A,  2,  8,  0,  and  7. 
In  Ala.,  etc.,  B.  ft  Co.  v.  iNabors,  37  Ala.  489, 
It  was  b^d  that  a  i^intlff  cannot  recover  up- 
on a  special  written  contract  the  terras  and 
conditions  of  which  are  made  to  depend  up- 
on anothw  writing,  without  presenting  the 
writing  whereby  such  terw  and  conditions 
are  defined.  In  the  first  end  seCMid  counts, 
tbrongh  which  the  plaintiff's  case  was  there 
stated,  the  contents  of  the  "rest^utlDns  of  the 
board  of  directors,"  material  to  tbe  defini- 
tion of  the  obllgationa  Imported  by  tbe  tnstm- 
nients  declared  on,  was  averred.  The  third 
and  fonrtlk  coonts  were  common  counts,  and 
declared  on  an  account  for  mwiey  loaned. 
The  question  came  up  on  the  refusal  to  the 
defendant  of  the  general  affirmative  (diarge; 
the  court  deciding  that  In  the  absence  of  evi- 
dence disclosing  tbe  contents  of  the  "resoln- 
tlons  of  the  board  of  directors,"  the  idalntifC 
could  not  recover.  The  court  wllb  nHmlfeat 
correctness,  there  said: 

"Where  the  existence  of  a  special,  nnreadnd- 
ed  contract  is  disclosed  by  the  evidence,  the 

!)laiiitlff  must  show  its  stipulations;  otherwise, 
t  is  impossible  to  determine  whether  he  has  a 
right  to  recover.  This  plain  princi^  contoola 
the  present  case-  The  instromants  ezeeoted 
tfae  secretary,  on  behalf  of  the  conqiany,  show- 
ed upon  their  face  that  they  did  not  contain  the 
whole  of  the  contract  between  the  parties,  but 
that  a  part  of  it,  namely,  the  terms  and  condi- 
tions on  whidi  the  loan  was  made,  was  set 
forth  In  another  writing,  particularly  described 
and  referred  to.  In  the  very  nature  of  things, 
the  right  of  the  plaintiffs  to  recover  must  de- 
pend upon  the  terms  and  condlttone  of  the  loan ; 
and,  in  the  absence  <tf  ptoot  aa  to  what  those 
terms  and  conditions  were,  the  suit  must  fail. 
This  Is  different  from  a  seQeral  loan,  without 
any  special  contract  In  that  case,  tbe  promise, 
and  the  time  of  repayment  would  be  fixed  by 
legal  ii^^lication.  But  no  such  implication  aris- 
es in  fsvor  of  a  plaintiff  who  proves  that  there 
was  a  special  contract,  defining  the  terms  and 
conditions  of  the  loan,  but  fain  to  show  what 
that  contnct  was." 
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[1*1]  Aocoont  was  taken  of  the  doctrine 
of  that  deelidon  In  Ala.  Fid.  &  Cas.  Co.  t. 
Aln.  Savings  Bank,  7G  South.  103,  107,  106, 
where  the  tenn»  of  the  bond  were  materially 
different  from  those  (quoted  ante)  present  In 
the  bond  DOW  nnder  consideration.  In  this 
Instance  the  bond  promised  Indemnity  to  the 
employer  for  pecuniary  loss  wstalned  by  it 
through  "any  act  of  larceny  or  embexalement 
upon  the  part  of  tbe  employe  In  the  perform- 
ance of  the  duties  of  the  office  or  position 
In  the  service  of  the  employer  hereinbefore 
referred  to,  as  such  duties  have  been,  or  may 
hereafter  be  stated  in  writing  bp  the  employ- 
er to  the  company  [1.  e.,  the  Indemnitor  de- 
fendantj.  •  •  •  (Italics  supplied.)  It 
Is  thus  made  nianlfcet  that  the  employe's 
fidelity  the  Indemnitor  engaged  to  assure  was 
with  req;>ect  to  duties  that  had  been  or  were 
to  be  stated  during  the  currency  of  the  bond 
In  writing  by  ti»e  employer  to  the  Indemnitor. 
In  the  light  of  this  unmistakable  language  of 
the  bond,  tbe  obligation  and  liability  of  the 
Indemnitor  In  the  premises  could  not  be  as- 
certained and  determined  without  appropri- 
ate reference  to  the  thus  afforded  definition 
of  thel  duties  of  the  employ^.  Ala.,  etc.,  R, 
R.  Co.  T.  Nabors,  supra.  In  order  to  con- 
struct a  count  on  this  bond  that  would  be 
free  from  ai^roprtate  demurrer,  the  plead- 
er should  have  incorporated  therein  allega- 
tions that  attritmted  the  pecuniary  loss 
(Calmed  to  an  act  or  acts  of  larceny  or  em- 
bezzlem»it  resulting  from  the  duties  defined 
In  tbe  writings  mentioned  in  the  bond,  nie 
amended  count  did  aver,  in  terms,  that  the 
acts  of  larceny  or  nnbezzlement  which  cans- 
ed  the  pecuniary  loss  claimed  were  with  re- 
spect to  the  "performance  of  the  duties  of  tbe 
office  or  position  in  the  service"  of  the  em- 
ployer "referred  to  in  said  bond."  Tbe  "of- 
fice or  position"  mentioned  In  the  amended 
CMttplalnt  was  that  ot  "^nenil  agent"  of  the 
employer ;  tiiereby  plainly  evindng  the  plead- 
er's view  tliat  the  Indemnity  0Yea  was 
against  acts  In  respect  of  duties  relating  to 
the  offlce  or  posttiou  of  genenU  agent ;  where- 
as the  tmns  of  the  bmid  restricted  Uie  In- 
demnity assured  to  such  duties  as  wwe  to 
be  stated  In  tlie  writings  stipulated  in  tbe 
bond.  It  might,  hence,  be  well  concluded 
that  the  amended  demurrer  was  due  to  be 
sustained  on  tfie  authority  of  the  doctrine  ot 
the  Nabors  Case,  supra.  However,  if  It 
should  be  assumed  that  the  demurrer  was 
not  as  apt  In  Its  grounds  as  oar  statute 
(Code,  I  requires,  or,  that  the  amended 
complaint  was  not  subject  to  d«nurrer  that 
did  not  take  the  objection  that  only  the 
pleadw's  oondusliMi  was  averred  with  respect 
to  the  duties  In  the  performance  of  which  the 
acts  (tf  larceny  or  embezzlement,  causing  the 
pecuniary  loss,  were  oommlUed;  the  failure 
«Kf  the  plaintiff  to  crffer  6vld«ice  of  the  writ- 
ings mentioned  in  the  bond  precluded  the 
plaintiff's  right  to  recover,  according  to  tbe 
apt  antluwlty  of  the  Nabors  Case,  supra;  and, 
in  cMiseqnence,  It  was  error  to  refuse  tlie 


general  afflrmatlve  <torge  requested  1^  tbe 
defendant.  Against  this  conclusion  tbe  ar- 
gument Is  advanced,  as  upon  the  mandate 
of  Code,  I  4579,  that,  since  the  wrltlngft  men- 
tioned In  the  bond  were  not  "plainly  express- 
ed" therein,  they  were  not  a  part  of  the  con- 
tract evidenced  by  the  bond-  Allusion  was 
made  In  Ala.  Fid.  &  Oas.  Oo.  v.  Alabama 
Savings  Bank,  70  Sooth.  108,  107,  to  the  con- 
tention, and  to  some  authorities  dted  in  Ita 
support,  that  bonds  of  Indemulty  of  the  diar- 
acter  in  question  were  insurance  contracts 
within  the  purview  of  the  provisions  ot  Code. 
I  4579.  The  proposltioo  was  laid  aside:  was 
not  necessary  to  be  decided  on  that  appeal, 
l^e  pres«it  ctmslderatlon  of  the  proposition, 
with  a  view  to  Its  decision,  leads  the 
court  to  the  conclusioa  that  tbo  Leg- 
islature did  not  intend  to  impose  the 
rule  of  that  statute  (Code,  |  4079)  upon 
bonds  of  Indemnity,  assuring  the  fidelity  oc 
employ^  In  a  particular  service.  Such  In- 
demnities are  a  sort  of  insurance;  bnt  not 
the  character  of  Insurance  ctmtracts  to  which 
the  law  makers  had  reference  in  enacdns 
chapter  99,  article  1«  of  the  Code  of  1907. 
ms  is  made  plain  by  tbe  definition  of  In- 
surance given  In  Code,  |  4544,  a  section  in- 
corporated in  article  1,  with  section  4579. 
Furthermore,  the  terms  employed  In  section 
4579  point  to  Uie  same  conclusion.  Recently 
In  Locomotive  Engineers'  Ins.  .\8S0.  v.  Hughes. 
77  South.  352,  this  court  had  occasion  to 
consider  the  application  of  this  statute  (sec- 
tion 4579)  to  the  type  ot  insurance  contracts 
Issued  by  mutual  benefit  associations,  operat- 
ed on  the  assessment  plan  purely.  It  was 
there  held  that  the  statute  did  not  ai^ly  to 
such  contracts. 

All  of  the  members  of  the  court  concnr  In 
the  foregoing  {pinion  and  the  condnsion 
therein  announced.  The  court  has  accorded 
full  consideration  to  the  questlout  ^boratdy 
argued  In  the  briefs  whether  the  bond  declar- 
ed on  prescribed  and  afforded  an  Indemnity 
against  any  act  on  the  part  of  the  employ^ 
(De  Bow)  that  did  not  constitute  the  crime 
of  larceny  or  embezzlem^t ;  and,  If  the  only 
Indemnity  glv»i  was  against  a  crime  or 
crimes  of  larceny  or  embezzlement,  whether 
the  emi^oyA  (De  Bow)  had  been  guilty  there- 
of In  respect  of  funds  derived  from  the  sale 
of  Insurance  contemplated  in  his  contract 
with  the  £knployers'  Indemnity  Company. 
De  Bow's  employer. 

[4]  The  majority  of  the  court,  conslstlnK 
of  Justices  MATFIELD,  SATRE,  SOMEB- 
VILLE,  GAITDNEiR,  and  ISOMAS,  hold  as 
the  following  opinion,  prcsfsred  Jasttoe 
GABDNE:b,  dis(dosee: 

"It  ia  insisted  that  ah  Insarance  agent,  an- 
tliorized  to  collect  premiams  for  tbe  ctHUpany 
for  which  he  is  doing  business,  whose  cMBpenn- 
tion  is  to  be  fixed  by  wat  of  eommisrions  at  the 
rate  <^  20  per  cent  of  the  net  caafc  premiams 
actually  received  by  th«  company  on  all  coo- 
tmcts  of  insurance  written  by  the  company— 
srocured  by  the  agent— cannot  be  gnOty  of  cm- 
beszlement,  althou^  he  fraudulently  converts  to 
his  own  use  the  ratire  premium.   Hiia  iusist- 
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euce  U  baMd  opon  tb«  proportion  that  tbe 
agent  and  the  fasurance  company  are  joint 
Dvnen  of  the  premium.  We  thhik  tbis  a  false 
premiae.  The  entire  prMulam  until  the  diviaion 
wu  made  belonged  to  the  company,  and  the 
a£eat  was  but  the  cuBtodian  thereof.  ' 

"The  Kentucky  Court  of  Appealo  had  this 
qnettim  for  consideration,   wherein   tbe  fol- 
lovitiK  lauffuaffe  waa  nsed,  which  to  our  minds 
is  unansweraUe:   'The  ruling  of  the  court  was 
baaed  upon  the  idea  that,  aa  Jacobs  was  en- 
titled to  fifteen  per  cent,  of  the  money,  he  was 
not  Kuilty  of  embeaxlement  in  Dsing  iL   It  will 
be  observed  that,  by  the  contract,  his  compen- 
sation waa  to  be  lo  per  cent  of  the  amount 
collected  hy  bhn  and  paid  over  to  the  company. 
Under  the  contract,  it  waa  hia  dnty  to  pay  the 
whole  fund  over  to  the  company;  but  no  <Hifl 
can  complain  of  that  which  he  consented  to, 
and,  aa  the  company  consented  to  bis  taking 
oat  the  15  per  cent  and  payinfr  over  the  85 
per  cent  to  it,  it  cannot  complain  of  bia  taking 
out  the  15  per  cent.,  and  he  waa  guilty  of  no 
embezzlement  in  using  the  15  per  cent.   But  tbe 
right  to  use  the  15  per  cent  gave  him  no  right 
to  UK  the  8S  par  cent.  The  whole  fund  be- 
longed to  the  cfHDpany.   It  was  in  his  hands 
as  agent  of  the  company.  The  fact  that  the 
company,  to  avoid  circuity,  allowed  him  to  re- 
tain the  15  per  cent.,  instead  of  having  him 
pay  over  the  whole  fund  to  it,  and  for  it  then 
to  return  to  him  the  15  per  cent,  in  no  way 
affected  the  aubatance  of  the  transaction.  The 
fund  was  In  bis  banda  aa  agent  ot  tbe  com- 
pany. He  bad  no  right  to  uae  oat  of  the  fund 
anything  more  than  15  per  cent,  and,  when  be 
used  the  entire  fund,  he  converted  to  his  own 
use  the  money  of  the  company  which  had  come 
into  Ua  poaaesaioD  as  its  agent'  Common- 
wealth t.  Jacobs,  126  Ky.  586,  104  S.  W.  345, 
13  Ll  R.  A.  (N.  S.)  511,  IS  Ann.  Cas.  1226. 

"The  following  quotatiwa  are  found  in  that 
opinion,  which  are  of  interest  here :   'It  is  also 
cuiimad  that,  inasmuch  as  tbe  defendant  was 
entitled  to  a  commiBeion  out  of  the  funds  col- 
lected aa  a  compensation  for  his  services,  be 
was  a  joint  owner  of  the  money,  and  was  not 
therefore  an  agent  within  tbe  meaning  of  tbe 
statute.    «    •    *    Although  the  defendant  was 
entitled  to  the  percentage  of  the  moneys  col- 
lected for  his  services,  and  might  have  taken 
and   retained   such  percentage  without  being 
guilty  of  embeazlement,  yet  the  entire  sum,  un- 
til such  division  was  made,  belonged  to  his 
employer,  and  he  was  a  mere  agent  and  cus- 
todian.   •    •    • '  'If  an  agent  of  a  corpora- 
timi  authorized  to  carry  on  a  buaineas  for  hia 
principal  receirea  a  commission  upon  the  pro- 
ceeds of  tbe  business,  he  is  stUl  a  trustee  for 
the  use  of  bis  principal  as  to  tbe  remainder, 
and  has  in  his  possession  property  by  virtue  ox 
his  trust   In  this  case  Meyer  was  required  to 
send  at  stated  ibtervals  tbe  amount  of  the  re- 
ceipts of  the  office,  less  his  commission.  These 
amounts,  at  least,  he  held  in  trust  for  the  cor- 
poration,  and  it  was  these  which  constituted 
the  subject-matter  of  the  'embezclement*  Onn- 
monwealth  t.  Jacoba,  supra.  Tbe  note  to  the 
forgoing  case  clearly  shows  that  the  holding 
of   the  Kentucky  court  la  sup^rted  by  the 
weight  of  authority.  The  reaaonmg  of  the  cases 
cited  in  eupport  of  the  contrary  view  dem<m- 
Btrates,  we  Udnk,  that  they  were  not  well  con- 
sidered, and  the  courts  delivering  them  con- 
tented themselves  with  mere  statements  of  tlie 
propositions  without  discussion  or  argument 

"Srane  stress  is  laid  on  the  case  of  Lang  t. 
State.  9T  Ala.  41,  12  South.  1S3,  but  a  read- 
itiK  of  tiiat  caae  will  disclose  that  it  is  not  at 
all  in  conflict  with  the  conclusion  here  reached. 
"There  it  was  merely  ruled  that  tbe  count  did 
not  follow  the  atatutesL  and  was  insufficient 
In.  commentlnc  upon  the  same,  however,  tbe 
eourC  clearly  shows  that  the  count  was  treated 
ns  showing  the  money  was  owned  Jointly  by  the 
deffindant  and  another.  It  la  therefore  not  on 
autliority  to  the  pnwo^tkp  that  ons  wko  coam 
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into  the  possession  of  property  aa  tbe  agent  trf 
another  by  virtue  of  his  employment,  and  fraud- 
ulently converts  the  same  to  his  own  use,  al- 
though he  may  be  entitled  to  retain  a  com- 
miasioa  out  of  the  fund  tot  services,  may  not 
be  guilty  of  embezzlement  under  section  6828 
of  our  Code. 

"The  conclusion  reached  is  supported  by  Eg- 
gleston  V.  State,  129  Ala.  80,  30  South.  5^, 
87  Am.  St.  Rep.  17.  The  defendant  in  that 
case  was  selling  some  fruit  to  one  Stanley,  who 
handed  him  a  $20  gold  piece,  out  of  wbicb  be 
was  to  take  tbe  purchase  price  of  tbe  fruit  It 
was  there  held,  as  to  the  $20.  that  he  was  an 
agent  within  the  meaning  ot  our  Code,  and 
could  be  guilty  of  embezzlement  for  tbe  fraud- 
ulent conversion  of  the  same^  and,  as  was  said 
by  tbe  court  he  waa  a  "bailee  with  a  special 
property  in  the  money."  There  is  no  distinc- 
tion in  principle  between  that  case  and  this. 
There  the  defendant  was  entitled  to  deduct  the 
price  of  his  fruit  from  the  $20  gold  piece :  here, 
the  agent  waa  authorized  to  receive  for  bis 
compensatim  20  per  cent  of  the  premiums  col- 
lected. The  agent  in  the  instant  case  was  no 
more  the  joint  owner  oC  the  entire  premium 
than  was  the  defendant  Eggleston  the  joint 
owner  of  the  $20  gold  piece  in  that  caae.  We 
are  maable  to  dimngaiah  thia  case  from  tbe 
Eggleston' Gkse  upon  principle  or  reaaoning,  and 
it  should  be  considered  as  dcasive  here, 

"Upon  the  question  of  construction  of  tbe 
bond  the  following  observatiima  from  the  Su- 
preme Court  ot  Kentuck;?  in  the  case  of  Cham- 
nion,  etc.,  Co.  v.  American  Bonding  &  Trust 
Co.,  116  Ky.  863,  75  S.  W.  197,  1(S  Am.  St 
R^.  366,  are  here  in  point:  *It  was  not  nec- 
essary, in  order  to  fix  the  liability  of  appellee 
upon  the  txmd,  that  appellant  should  produce, 
ia  support  of  any  daim  that  It  might  have 
arising^  thereunder,  such  proof  aa  would  con- 
vict Weitkamp  of  the  crime  ot  larceny  or  em- 
bezzlement as  defined  by  the  laws  of  Kentucky. 
Such  a  narrow  construction  of  the  provisions 
of  the  contract  is  not  required  by  tbe  law,  and 
waa  never  contemplated  by  tbe  parties  to  it 
While  larceny  is  a  comnwn-law  erimib  yat  In 
this  state  the  punishment  therefor  Is  atatntory. 
Embezzlement  is  purely  a  statutory  crime,  but 
the  terms  "larceny"  and  "embcszlement,"  in 
the  bond  or  pcdicy  aved  on,  are  used  as  geuMic 
terma  to  indicate  the  dishonest  and  fraudulent 
breach  of  any  duty  or  obligation  upon  the  [wrt 
of  an  employ^  to  pay  over  to  bia  employer,  or 
account  to  him  for,  any  money,  aecuriUea,  or 
other  personal  property,  tbe  title  to  which  is  in 
tbe  employer,  that  may  in  any  manner  come 
into  the  possession  of  tbe  employ^.  •  •  • 
"Tbe  object  ot  tbe  bond  in  suit  was  to  indemnify 
or  insure  tbe  bank  a^iuat  loss  arising  from  any 
act  of  fraud  or  dishonesty  on  the  part  of 
O'Brien  in  connection  with  his  duties  as  cash- 
ier, or  with  the  duties  to  which,  in  the  employ- 
er's service,  he  might  be  subsequently  appMnt- 
ed.  That  object  should  not  be  defeated  by  any 
narrow  interpretation  of  Its  provisions."  * 

"The  very  purpose  of  the  bond  in  the  in- 
stant case  waa  to  protect  the  employer  againat 
the  fraud  and  dishonesty  of  the  agent  In  con- 
nection with  bia  duties.  It  cannot  for  a  mo- 
ment be  thought  that  the  parties  had  in  mind 
whether  or  n^  by  technical  rule  or  strict  con- 
struction of  some  criminal  statute,  the  agent 
might  evade  the  penitentiary  for  bia  offense,  but 
the  parties  clearly  meant  that  If  the  agent  was 
guOfy  of  a  fraaduleat  converrion  of  the  money 
—which  in  fact  did  not  belong  to  him,  but  was 
that  of  his  principal,  and  thereby  be  guil^  of 
embezzlement  in  tbe  common  acceptation  of 
that  term— then  liability  would  be  fastened  up- 
on tbe  bond.  In  short,  our  construction  of  the 
language  used  is  that  the  words  larceny*  and 
'emDeazlemenf  are  used  in  tbe  generic  terms  to 
indicate  tbe  disboaest  and  fraudulent  breach  of 
dn^  on  tbe  part  ttf  tbe  employ^.  If  it  be  held 
to  be  the  law  In  Otis  state  aiat  tbe  agent  could 
not  in  fact  be  conricted  of  lafoeny  or  embenle- 
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ment  by  tiie  eonTenlon  at  tb«  premiums  under 
the  contract  bere  diaclosed,  and  if  the  parties 
contracting  are  held  to  a  knowledge  of  the  law, 
then  th^  n^tiationB  and  aubaeqnent  con- 
tract were  but  idle  ceremonj  and  without  ef- 
fect 

"Our  eooatraction  of  the  lan^age  found  In 
the  bond  Is  that  given  in  Champion,  etc.,  Oo.  t, 
American  Bonding  &  Truat  Co.,  supra,  in  the 
following  language  which  we  here  repeat :  'But 
the  terms  "larceny"  and  "embezzlement,*'  in 
the  bond  or  policy  sued  on,  are  used  as  generic 
terms  to  indicate  the  dishonest  and  fraudulent 
breach  of  any  duty  or  obligation  upon  the  part 
of  an  employe  to  pay  over  to  his  employer,  or 
account  to  him  for,  any  money,  securities,  or 
other  personal  property,  the  title  to  which  is 
in  the  employer,  that  may  in  any  manner  cxxae 
into  the  powiession  of  the  employ^.' " 

The  writer,  with  whom  Chief  Jostice  AN- 
DERSON concurs,  entertains  an  opposite  | 
opinion,  and  so  npon  these  conalderatlona 
and  authorities: 

The  bond  dedaxed  <m  provided,  In  unmls- 
talcable  tenns,  that  the  Indemnitor's  liability 
to  the  "employer"  shonld  be  for  and  only  for 
such  pecuniary  loss  as  the  emplt^er  dionld 
sustain  "by  any  act  of  larceny  or  embezzle- 
ment upon  the  part  of  the  em^c^i,"  De  Bow. 
A  breach  or  breaches  of  this  bond,  during  the 
period  of  Its  assurance^  could  on^  be  effected 
by  ttie  cMumlsslon  by  De  Bow  ot  "an  act  <tf 
larceny  or  embesQElement.**  Tb9  prorlslons 
<^  the  bond,  ha  ring  reference  to  the  very  sub- 
ject of  the  assurance  It  undertook  to  afford 
the  employer,  are  too  plain,  too  nnamblKuous, 
to  admit  reooursB  to  the  rule  "that  In  the 
interpretation  or  C(Sistmctl<Hi  of  otmtracts 
of  this  dianicter  all  fair  doubts  are  to  be 
rescdved  in  favor  ta  the  party  tndemnlfled; 
Just  as  it  Is  the  practice  In  interpreting. or 
oonstrulng  cmtracts  of  Insurance. "  Ala.  Fi- 
delity ft  CMsnalty  Ca  t.  Ala.  Penny  Savings 
Bank,  W  Sonth.  103;  Amer.  Surety  Co.  v. 
Pauly,  170  O,  8.  133,  140,  18  Sap.  Ct.  552,  42 
L.  Ed.  977;  Bank  r.  Fidelity  Co.,  126  N.  O. 
S20,  35  S.  E.  588,  83  Am.  St.  Rep.  682,  690, 
601;  Id.,  128  N,  C.  366,  38.S.  B.  908,  83  Am. 
St  Rep.  682.  Contracts  the  terms  of  which 
are  plain  and  unambiguous,  and  that  offend 
no  rule  of  law  or  of  public  policy,  are  be- 
yond the  reach  of  rules  of  construction,  and 
the  obligations  they  Impose  must  be  recog- 
nized and  enforeod  In  accordance  with  the 
thus  unetiuivocally  manifested  intent  of  the 
parties.  Leo  v.  Cochran,  157  Ala.  811,  318, 
47  South.  581 ;  9  Cyc.  pp.  577,  678,  note  95 ; 
Benjamin  v.  McCOnnel,  4  GUman  (111.)  536, 
46  Am.  Dec.  474;  Sanford  v.  Howard,  29 
Ala.  684,  693,  68  Am.  Dec.  101,  citing  Benja- 
min V.  McOonnel,  supra.  The  terms  "lar- 
ceny" and  "embezzlwent,"  as  employed  In 
this  bond.  Intend  and  mean  acts  that  consti- 
tute offenses  within  the  legal  stgnlflcance  of 
those  terms.  On  the  brief  for  appellee  the 
cases  of  CSiampion  Ice  Co.  v.  Amer.  Bonding 
Co.,  115  Ky.  863.  75  S.  W.  197,  108  Am.  St 
Rep.  356,  City  Trust  Co.  of  Phlla.  v.  Lee,  204 
111.  69,  68  N.  E.  485,  Monongahela  Coal  Co. 
V.  Fidelity  ft  Deposit  Co.  of  N.  Y.,  94  Fed. 
782,  786»  80  G.  a     444,  as  weU  as  19  Cyc. 


p.  518,  are  dted  as  sot^rtlng  the  view  that 
In  actions  on  con  tracts  of  the  character  Id 
hand  It  is  not  necessary  to  sustain  a  recovery 
that  there  shonld  be  such  a  larceny  or  tsa- 
l>ezzlement  as  would  Justi^  a  oonvlcti<Hi  of 
those  offenaes  under  our  criminal  statutes. 
The  in  10  C^e.  does  not  support  the  stat- 
ed contention.  These  dedslcxis  Involved  con- 
tracts with  terms  materially  different  frcau 
the  very  explicit  terms  present  In  the  con- 
tract with  wbl(A  we  are  concerned.  In  those 
decisions  there  was  opportunity  f«r  recourse 
to  the  role  of  construction  before  restated. 
Such  Is  not  the  cause  uador  thO'  cmitract 
here  sued  on. 

Embexelement  under  our  laws  Is  predicated 
ot  a  omverHon,  oonsequoit  upon  a  posses- 
sion or  control  resulting  from  a  bailment 
Code,  H  6828,  6831.  "Conversion  Is  an  nn- 
anthorlzed  assumption  and  exendse  of  the 
ri^t  of  ownership  over  goods  or  pusonal 
chattels  helonffkn;  to  another,  to  .the  altera- 
tion of  th^  condition,  or  the  eEcloslon  of 
the  owner's  rights."  (Italics  supplied.)  No- 
ble T.  State,  59  Ala.  73,  79;  Eg^eston  v. 
State,  129  Ala.  80,  83.  30  South.  682,  87  Am. 
St  Rep.  17;  Knight  v.  State,  152  Ala.  66,  44 
South.  585;  Wall  v.  State,  2  Ala.  App.  197, 
166,  et  seq.,  66  South.  57.  A  perstm  cannot 
be  the  bailee  of  his  own  i^operty.  Lang  v. 
States  97  Ala.  41,  45,  12  South.  183.  One 
cannot  be  guilty  of  embezzling  his  own  prop- 
erty. St  Clair's  Case,  100  Ala.  61.  64,  14 
South.  544.  The  statute  dealt  with  in' Lang's 
Case,  supra,  was  section  4661  of  the  Code  of 
1896.  Its  subject,  at  least  lu  nuijor  part,  was 
the  snbject  of  section  3797  ct  the  Code  of 
1886.  The  act  approved  February  28,  1889 
(Acts  1888-89,  pp.  68,  69)  apparently  took  ac- 
count of  cases  where  the  subject  of  the  em- 
bezzl«nent,  fraudulent  conversion  or  fraudu- 
lent secretion  of  money  or  property,  came 
into  possession  of  the  offender  by  virtue  of  a 
baUment  "for  the  benefit"  of  either  the  "bailor 
or  bailee";  but  this  court  ruled,  in  Lang's 
Cnse,  which  was  decided  during  the  term 
1892-93,  that  the  act  approved  February  28. 
1889,  did  not  effect  to  constitute  the  offense  of 
embezzlement  where  the  d^hdant  had  an  In- 
terest in  the  subject-matter  of  the  mlsappro- 
prlatlcxi  of  which  the  defendant  was  diarged. 
The  annotator  of  section  4661  of  the  Code  of 
1896  noted,  after  the  citation  of  the  Lang 
Case,  that  the  point  was  "covered  by  amend- 
ment," and  this  recital  was  carried  forward 
Into  the  annotations  to  section  6831  of  the 
Code  of  1907.  The  codification  of  sectloo 
4661  of  die  Code  of  1896  did  not  include  the 
particular  provisions  of  the  act  aH)roTed 
FetH-uaiT  28,  1889,  to  which  this  court  gave 
consideration  in  the  Lang  Case,  97  Ala.  45, 12 
South.  183.  Notwithstanding  the  amendment 
made  of  sectltm  4661  by  the  act  SM^roved 
February  4, 1903  (Qen.  Acts  1903»  ppw  40^  41), 
there  has  been  no  such  diange  or  amend- 
lueut  of  the  statutes  as  would  constitute  ei»- 
ImttlemetU  the  awroprlatlon  of  money  in 
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wbtdi  Om  posMSBor  (deCBOdant)  bad  as  mi' 
dlTlded  Interest  Probably  the  doubt  ex- 
pressed In  tbe  Lang  CSose  of  tbe  power  ct  the 
Ld^lslature  to  enact  to  tbat  effect  dlsooar* 
Rgml  nny  anbsegnent  effort  to  do  so^  XJor 
doubtedly  the  decision  in  the  Isng  Oaae,  on 
the  point  arislDg  cm  tbe  act  approred  ITebni- 
ary  28,  1889,  so  far  Influenced  the  codlflca- 
tloD  of  this  statnte.  In  4he  Code  of  1806,  as  to 
lead  to  the  <Hnls8lon  ttaerefrmn  (Code  1896,  | 
4661)  of  the  provision  of  that  act  to  wbldi 
particular  referoice  was  made  in  the  optaiton 
in  the  Lang  Case.  Tn  view  of  the  terms  of 
the  earlier  statute  (Code  1886,  S  3T97),  of  the 
dted  act  of  1869,  of  the  codification  of  1886, 
i  4661,  and  the  act  approved  Febraary  4, 
1903,  cited  before,  with  particular  referwice 
to  what  was  said  In  Lang's  Case,  It  Is  clear, 
I  thinly,  that  the  lawmakers  have  not  under- 
taken to  constitute  an  embezzlement  the  mis- 
appropriation by  one  in  possession  of  prop- 
erty or  money  in  which  he  has  an  tmsepa- 
rated  Interest.  In  short,  the  baihnent 
("agencr*")  referred  to  in  the  present  statute 
has  the  same  effect  the  court  accorded  it  In 
Watson's  Case,  70  Ala.  13,  4S  Am.  Rep.  70, 
and  In  Lang's  Case,  supra. 

With  exceptions  not  of  consequence  in  this 
instance,  one  cannot  be  guilty  of  larceny  of 
his  own  property.  Black's  Case,  83  Ala.  81, 
83,  3  South.  814,  3  Am-  St.  Rep.  691 ;  Butler's 
Case,  91  Ala.  87,  91,  9  South.  191.  Property 
(other  than  that  defined  In  Code,  |  7821) 
Jointly  owned  cannot  be  the  subject  of  lar- 
ceny, OT  kindred  offenses,  by  one  or  more  of 
such  owners.  0  Mlcb.  Dig.  Ala.  Rep.  pp.  S06, 
607 ;  Hcricombe's  Case,  68  Ala.  218 ;  KIrksey 
V.  Flke,  29  Ala.  206,  208,  209.  Larceny,  with 
exceptions  not  presently  important,  must  be 
of  the  pr^qwrt?  of  mother. 

According  to  the  evidence,  including  the 
ccmtract  of  Mnployment  set  out  in  the  state- 
ment, De  Bow  had  a  definitely  prescribed 
undivided  Intmst  In  tbe  preaixam  ooUected 
by  him  or  under  his  anthwity,  as  well  as  la 
the  sKKiey  otherwise  due  to  the  EmpU^en^ 
Indemnity  Company  under  the  terms  of  the 
contract.  De  Bow  was  entitled.  Immediate- 
ly upon  the  paymott  by  the  insured  of  Qie 
inanlnm,  to  take,  at  hit  own,  therefrom  an 
anurant  equal  to  the  percentage  prescribed. 
He  waa  only  required  to  make  monthlv  set- 
tlements with  the  Bnvloyera^  Indemnity 
Company,  by  the  fifteenth  of  each  month, 
and  to  keep  a  set  of  books  fully  disclosing 
Oie  trasiness  d(»e.  Under  the  contract,  his 
relation  to  the  Employers*  iDdemnlly  Compa- 
ny, with  respect  to  the  balance  above  the 
percoit^  stipulated,  was  that  of  a  debtor 
mUy.  Under  the  doctrine  of  our  Lang  Case, 
supra,  De  Bow  could  not  have  committed 
larceny  or  embesalement  of  the  fund  In  which 
be  bad  an  unsevered,  undivided  Interest 
Sncb  was  the  opress  holding  in  State  v. 
Kent,  22  Minn.  41,  21  Amf  Rep.  764,  and  In 
UcElToy  V.  People,  202  Dl.  473,  68  N.  E.  1058. 
In  the  former  state,  a  statute  was  exacted 
79  SO.— 43 


to  obviate  the  effect  of  flie  dedskm  in  tbe 
Kent  GUK.  State  v.  Heraog,  2R  Hlnn.  ^0. 
We  have  no  suc2i  atatatoiy  provisions  In  this 
state.  In  Goumon wealth  v.  Jacobs,  126  Ky, 
530, 104  S.  W.  84S,  18  L.  B.  A.  <N.  SO  Sll,  15 
Ann.  Oaa.  122^  It  waB  there  ruled,  to  quote 
the  headnote: 

"The  fact  that  an  agent  Is  entitled  to  retain 
as  his  compensation  a  certain  percentage  of  a 
fund  collected  for  his  principal  does  not,  in  case 
he  refuses  to  pay  over  any  of  the  fund,  but  uses 
it  all  for  his  own  benefit,  take  the  act  out  of 
tbe  opwation  of  a  statute  providing  •puniohment 
for  an  agent  who  shall  convert  to  tils  own  use 
money  of  his  principal  which  has  come  into  bis 
possession." 

It  affirmatively  appears  from  tbe  oi^nlon 
(126  Ky.  536,  104  S.  W.  345.  IS  L.  R.  A.  [N. 
S.]  514,  15  Ann.  Cas.  1226)  that  the  result 
thus  prevailing  was  attained  in  consequence 
of  the  mle  which,  In  that  state,  does  not  re- 
quire a  ttrtct  congtructUm  of  penal  statutes, 
whereas,  it  has  been  long  established  here 
that  a  strict  conttruction  of  penal  statutes 
must  be  Indulged.  Bettis  v.  Taylor,  8  Port. 
664,  and  Postal  Tel.  Co.  v.  Lenoir,  107  Ala. 
640,  644,  18  South.  266,  among  others.  Ad- 
ditional Illustrations  of  the  opposing  view 
may  be  found,  it  Is  claimed,  in  these  ann<^a- 
tlons  and  texts:  15  Anno.  Cases,  pp.  1227, 
1228  ;  87  Am.  St.  Rep.  pp.  25.  20  ;  9  R.  C.  U 
pp.  1269,  1270;  note  to  the  Jacobs  Case,  tn 
13  L.  R.  A.  (N.  S.)  611  et  seq. ;  note,  98  Am. 
Dec.  m>.  136,  137.  A  discriminative  reading 
of  many  of  the  decisions  noted  in  the  flrst- 
dted  books  will  disclose  facts,  If  not  statu- 
tory terminology,  that  render  them  Inapt  as 
precedents  applicable  to  the  case  under  con- 
sideration. The  rule  for  a  strict  construe^ 
tlon  of  penal  statutes  precludes  the  reading 
of  the  statutes  penalizing  embezzlement  and 
larceny  to  Include  the  misappropriation  of 
funds  Jointly  owned — funds  in  which  the  de- 
fimdant  has  an  undivided  interest-^ncfa  less 
to  covor  an  Instance  where  the  relation  be- 
tweep)  the  parties  concerned  was  one  of  debt- 
or and  creditor,  with  an  obligation  not  to 
deliver  the  funds  as  collected,  but  to  accounj, 
to  settle  at  the  end  of  designated  monthly 
poAods. 

For  the  error  Indicated,  the  Judgment  is 
reversed  and  tie  cause  is  remanded. 
Reversed  and  remanded. 

ANDERSON,  a  J.,  and  MAYFIELD, 
SATRE,  SOMERVILLE.  OABDNE'R,  and 
THOMAS,  JJ.,  concur. 

On  Rehearing. 
HcGLSLLAN,  J.  [I]  The  conclurion  fb&t 
reversible  txtor  affected  the  Judgment  was 
based  upon  the  authority  afforded  by  Ala., 
etc.,  R.  R.  Go.  T.  Nabors.  37  A3tL  488.  Tbe 
soundness  of  tbe  doctrine  of  this  decision 
has  not  been  before  brought  Into  question. 
The  cases  of  Farrall  v.  Stat^  82  Ala.  657, 
559,  Otvens  v.  Tldmore,  8  Ala.  745.  750,  751, 
and  Freeman  v.  Blount,  172  Ala.  655,  661, 
662,  S&  South.  288,  In  the  particular  to  which 
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they  are  referred  to  In  the  brief  In  support 
of  the  application  tor  rehearing,  do  not  at 
all  relate  to  the  pertinent  doctrine  at  the 
Nahors  Case,  flupra.  Those  dedslons  con- 
sidered a  rule  of  evidence,  namely,  the  ob- 
ligation of  a  party  to  make  proof  of  a  nepa- 
tive  averment;  'whereas,  the  Nabora  Case, 
supra,  pronounced  upon  the  obllgatlra  of  the 
plaintiff,  who  would  recover  in  virtue  of 
contract  rights,  to  affirmatively  prove  every 
essential  to  mtltle  him  to  recover.  It  Is  not 
conceivable  that  In  such  actions  any  snenHal 
element  of  Qie  con^ctual  (Al^tlon,  upon 
whldi  the  plaintiff  must  rely  for  a  recovery, 
could  be  peoHUarly  within  the  knowledge  of 
the  defoidant;  raUier  ttian,  as  Om  very  act 
of  contracting  (where  no  fraud  Is  practiced) 
necessarily  Imports,  that  both  of  the  parties 
to  a  contract,  not  only  know  the  terms  of 
the  contract,  but  agree  upon  them.  It  may 
be  ranarked,  by  the  way,  that  so  far  as  the 
ability  of  a  party  to  avail  of  aivropriate 
evidence  in  actions  at  law  to  meet  the  bur- 
den of  proof  upon  him  Is  concerned,  the  stat^ 
utes,  reqnlrlng  the  production  of  certain 
books  and  writings  under  the  advo-sary's 
control  <Code,  IS  4038,  4059).  and  those  per- 
mitting the  examination  of  <Hie  party  to  the 
cause  by  another  party  thereto  (Code,  S  4049 
et  seq.),  make  adequate  provision.  In  the 
present  case  the  plaintiff  filed  interrogatories 
to  the  defendant  under  the  authority  of  Code, 
S  4049.  cited  just  above.  The  fact  that  evl- 
doice  which  the  plaintlfl  requires  to  estab- 
lish the  oiUffatione  of  the  contract  declared 
on  is  Jn  the  possession  of  the  defendant  does 
not  excuse  the  plaintiff  In  the  premises  or 
shift  the  burd^i  to  the  defendant  In  Ala., 
etc.,  R.  R.  Co.  V.  Nabors,  at  pages  493,  494, 
of  37  Ala.,  the  court  advisedly  pronounced ; 

"It  will  not  do  to  say  that  it  devolved  upon 
the  defendant,  in  whose  posseBsion  they  were,  to 
produce  the  resolutions.  It  was  (or  the  pTain- 
tifffl  to  make  out  th^r  case;  and  this  they 
couM  not  do  withoot  showing  that  the  day  of 
paj^ent  had  arrived,  and  that  the  defendant 
was  in  default,  and  whether  or  not  this  was  so 
depended  entirely  upon  the  terms  and  ctmdl- 
tl<Kis  of  the  loan." 

The  (drcumstance  that  the  plaintiffs  (Na- 
bors and  Gregory)  also  employed  the  common 
counts  did  not  avert  further  application  to 
these  counts  of  the  court's  stated  conclusion; 
for  It  was  held  that  "the  evidence  showed 
the  existence,  but  not  the  stipulations  of  the 
contract,"  a  pronouncement  that  was  accept- 
ed as  authoritative  In  the  comiuratively  re- 
cent decision  in  Lamar  v.  King,  168  Ala.  285, 
291,  S3  South.  279. 

!•]  It  Is  insisted  in  the  brief  In  support  of 
the  application  for  rehearing  that  a  mis- 
taken Interpretation  or  construction  of  the 
contract  sued  on  prevailed  in  the  original 
opinion.  Though  a  r^twatlon.  It  Is  not 
amiss  to  state,  in  the  terms  of  the  bond,  that 
the  indemnity  glvai  was  against  *'Buch  pe- 
cuniary loss  as  the  employer  shall  have  sus- 
tained by  any  net  of  larceny  or  embenle* 
meat  upon  the  part  of  the  employe  In  the 


performance  of  the  duties  of  the  <^oe  w 
position  in  tlie  service  of  the  employer  ben- 
lidwfore  r^erred  to,  a*  aitoA  duHet  have 
been,  or  may  hereafter  Ite  ttated  in  wrMiny 
by  the  emptoyer  to  the  oompamt  [L  e^  tbe 
indemnitor].  *  •  •»  (Italics  snppUed.) 
In  Benjamin  t.  McCmiiiel,  4  OUmaB  (IIL)  S3^ 
S44,  46  Am.  Dec  474,  478,  a  decUlOQ  approv- 
ingly dted  to  the  like  effect  In  Santord  t. 
Howard,  29  Ala.  684,  683,  6B  Am.  Dec  101, 
It  was  said: 

"In  the  construction  of  a  CMitract,  where  the 
langnage  ia  ambiguous,  courts  uniformly  en- 
deavor to  aacwtain  tbe  intention  of  the  parties, 
and  to  give  effect  to  ^t  Intention.  But  where 
the  language  is  uneqaivocal,  although  the  par- 
ties may  have  failed  to  ezpreaa  their  real  in- 
tentions, there  is  no  room  for  construction,  and 
the  legal  effect  of  the  agreement  must  be  en- 
forced." 

To  the  same  effect  Is  Lee  v.  Cochran,  157 
Ala,  3U,  313,  47  South.  681;  9  Cyc.  pp.  577, 
678,  and  note  95.  This  elementary  rule  of 
law  is  grounded  in  the  nonamtlguity  of  the 
terms  of  the  contract  There  Is  a  familiar 
rule  of  construction,  to  be  presently  quoted 
from  a  high  source,  that  is  founded  In  the 
Important,  controlling  circumstance  that  the 
contract  carries  ambiguous  terms,  and  Is 
therefore  of  equivocal  effect  In  American 
Surety  Co.  v.  Pauly,  170  U.  S.  133.  144,  18 
Sup.  Ct.  552,  656,  42  L.  Ed.  977,  981.  a  pro- 
nouncement that  was  noted  and  applied  In 
Ala.  Fid.  Co.  V.  Ala.  Penny  Savings  Bank, 
76  So.  103,  107,  108,  this  rule  of  constructlim 
was  thus  stated: 

"If.  looking  at  all  its  provisions,  the  bond 
Ib  fairly  and  reasonably  susceptible  of  two  con- 
structions, one  favorable  to  the  bank  and  the 
other  favorable  to  the  surety  company,  the  form- 
er, if  consistent  with  the  objects  for  which  the 
bond  was  given,  must  be  adopted,  and  this  for 
the  reason  that  the  instrument  whit^  the  court 
is  inrited  to  inteivret  was  drawn  by  the  attor^ 
neys,  officera,  or  agents  of  the  surety  company." 

[7-t]  If  the  terms  of  the  contract  are  un- 
equivocal, are  unambiguous,  the  latterly  quot- 
ed rale  of  construction  cannot  be  resorted 
to.  The  terms  of  tiie  bond  of  Indemnity 
here  sued  on  do  not  prwnt,  in  the  featura 
with  which  we  are  now  concerned,  a  cam 
of  ambiguity,  an  instance  where  the  con- 
tract, to  quote  the  statement  of  the  Pauly 
Case,  'is  fairly  and  reasonably  susc^ttlble 
of  two  constructions";  and  hence  that  rule 
of  construction  Is  inapplicable.  The  Indem- 
nity intended  was  with  respect  to  a  "general 
agent,"  so  named  in  the  bmid.  From  the 
terms  of  the  bond  speci/IcaUy  defining  the  ob- 
ligation assumed  thereby,  it  appears  that  the 
ladenuitor  did  not  intend  to  unrestrictedly 
indemnify  tbe  employer  against  pecmilary 
loss  that  mii^t  rMult  to  the  employer  fftm 
any  aet  ot  larceny  or  embesslcnaent  of  Its 
"general  agent^;  but,  to  a  limited  tOeA  and 
that  qieclflcally  stipolatad,  tAie  Indemnitor 
engaged  to  Indenuilfy  the  emifloyer  against 
pecuniary  loss  In  the  poformanoe  of  tike 
duties  of  the  general  i^ency  at  diose  dntles 
had  been  stated  in  wrtttng  by  the  employn- 
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to  the  IndwDiUtor,  w  m  Uwy  may  tbraeafter 
have  been  stated  In  writing  by  the  employer 
to  tbe  indemnitor.  The  bond  afllnned  ex- 
pressly that  the  dutie*  of  the  "general  agent" 
bad  teen,  when  die  bond  became  a  binding 
obligation,  deflned,  In  writing,  by  the  «n- 
ployer  to  the  indemnitor.  Becognlzlng  the 
possibility  that  the  duUet  ct  the  "general 
agent"  ndtJit  be  changed,  the  further  prorl- 
don  was  Incotporated  looking  to  tbe  written 
statanoit  of  sodi  changed  duties  by  the 
employer  to  tbe  Indemnitor.  The  conrts  can- 
iu»t  Ignore  <ur  dlmlnate  plain  prorldons  of 
an  unequlTOcal  ccntnact  Uiat  Is  .not  oB&aO.'re 
to  law  or  public  P0IU7.  lliese  parties  had 
the  unQoeetiOQed  right  to  eogage  as  they 
did.   TbB  Indemnity  bond  considered  in  Ala. 
Fid.  Ca  T.  Ala.  Penny  SaTlngs  Baid^  78 
South.  103,  being  materially  dUferent  fr<»n 
the  bond  now  under  conalderatlDn,  of  coarse 
a  dlflieient  OHistnictlott  was  taken.  There 
the  indenmlty  was  against  loss  tfarongb  the 
Infidelity  of  a  "receiving  and  paying  teller" 
In  a  bank,  a  banking  position  or  office  of 
distinctly  recognized  dbaracter  and  func-. 
tlons.   1  Morse  on  Banking  (Sth  Ed.)  t  174;' 
1  Wfflrds  &  Phr.  p.  e&i.  There  the  feature  of 
tbe  bond  wbidb  the  Indemnitor  asserted  dis- 
closed tbe  failure  of  the  employer  (plaintUT) 
to  present  the  entire  contract,  within  the 
doctrine  of  tbe  Nabors  Case,  supra,  were 
"statfflnents"  whlcb  should  or  did  note  the 
duties,  etc.,  of  the  employe.  As  arrears  from 
the  report  of  that  appeal,  the  reference  In 
tbe  bond  to  tbe  "statements"  of  the  charac- 
ter described  was  in  tbe  preamble  of  the  In- 
strument and  through  the  recital  (in  the 
body  of  the  bond,  but  not  In  definition  of  the 
obligations  assumed  by  tbe  Indemnitor  as 
was  done  In  tbe  bond  here  sued  on)  that  the 
obUgations  assumed  by  the  indemnitor  were 
accepted  "upon  the  faith  of  tbe  said  state- 
ments as  aforesaid  by  the  employer."  Under 
that  bond  as  thus  framed  and  phrased,  the 
conrt  entertained  the  opinion  that  the  con- 
tract was  ambiguous  In  this  particular,  and 
Qiat  the  rule  of  construction  satlsftictorlly 
stated  in  the  Pauly  Case,  supra,  could  be 
properly  Invoked  and  applied.   If  the  bond 
there  declared  on  bad  defined  the  indemni- 
tor's obligations  by  reference  to  the  "state- 
ments" mentioned  in  the  preamble  of  that 
bond,  manifestly  a  very  dlfterent  case  would 
have  been  presented.   Consequent  upon  the 
construction  there  given  the  bond,  the  court 
held  It  to  be  complete.  Indemnifying  the  em- 
ployer against  pecuniary  loss  as  a  result 
of  tbe  Infidelity  of  its  "paying  and  receiving 
teller."   Having  so  concluded.  It  was  further 
decided  as  upon  satisfactory  reason  and 
authority  that  the  indenmltor's  assurance 
was  not  restricted  to  Infidelity  on  the  part 
of  tlie  teller  In  the  discbarge  of  the  particu- 
lar, limited  duties  of  the  office  of  "paying 
and  receiving  teller."   The  bond  here  sued 
on  admits  of  no  such  liberty  of  Interpretation 


or  construction,  because  in  e^ess  terms 
this  bond  restricted  the  obligation  to  acts 
at  inflddity  in  the  perfbrmanca  of  duties 
stated  In  writing  by  the  employer  to  tbe  In- 
demnitor. It  cannot,  of  courae,  be  assumed 
or  pmnmed  that  the  duties  of  the  agent 
were  not  stated  as  the  terms  of  the  bond  re- 
quired. If,  when  t3ie  Indemidtor  ddivered 
tbe  bond,  t3ie  agent's  duties  were  not,  in 
fact,  stated  as  the  Instrument  contemplated 
and  provided,  that  fact  may  be  appropriately 
presented,  and  the  obligation  of  the  bond  de- 
termined as  upon  the  contractual  status  made 
by  the  practical  elimination  of  the  restilc- 
ttve  feature  of  Oe  definition  of  the  indemni- 
tor^ obligatioD  to  the  emiAoyer. 

The  appllcatton  for  rebeartng  Is  deided. 
All  the  Justices  concur. 


BABNBTT  r.  STATE.    (7  DIt.  476.) 

(Court  of  Apveals  of  Alabama.  Jane  80. 1917. 
Behearing  Denied  Nov.  18, 1917.) 

1.  iRDicKlain  ARD  ImroBHAnoH  ^»168  — 
MisjoiNDKB  OF  OotmTS— Emoi  or  Sustain- 

INO  DkHTTBSBB. 
Jndgmmt  sustaining  demurrer  to  one  of  two 
coonts  that  wer«  improperly  J<4ned  eliminates 
such  conab  sad  rdleves  Inmcbnent  of  the  vice 
of  mlaJcdnoCT. 

2.  Cbikijtal  I*aw  «=»1162  —  Revhw  ■—  Sub- 

STANTXAX.  UtroHTS— PBBJtTDICa. 

Where  a  substantial  right  of  the  accused  has 
been  prejudiced,  a  new  trial  should  be  had; 
otherwise,  the  appellate  court  sbonld  aflBrm  a 
convictJon. 

8.  OBnaffAi.  Law  «s9786(8>— Instbitctions— 

WiTITESSES— DlSBEOABDINO  TbSTIUORT. 
Requested  instruction  anthoriring  jury  to 
disregard  testimony  of  witness  if  she  'wort 
falsely  as  to  a  material  fact"  held  improper,  in 
that  It  Sa  not  hypothesize  that  the  testimoDy 
of  the  witness  was  eitlier  willfoUy  or  corruptly 
false  as  to  a  material  feet 

4.  CanirNAi,  Law  fr=»807(l)— Aboumentativb 

iHSTBUCnONS. 

An  argumentative  inatruction  Iteld  properiy 
refused, 

5.  Oaiuxif  Ai,  Law  ^=»820(1)  —  Instbdctions 

•  COVKBED  BT  OTHERS  OlVEN. 

Requested  InstructionB,  which  were  substan- 
tial duplicates  of  others  given,  were  propnly 
refused. 

6.  Cbiuiival  Law  ^>591(1)  —  Rbabojiabuc 
Doubt. 

Acquittal  cannot  be  predicated  upon  reastm- 
able  doubt,  unless  such  doubt  arises  from  the 

evidence. 

7.  Criminal  Law  «=»81B(13)— Tbial  — Ih- 
steuctioits. 

In  prosecution  for  assault  with  intent  to  rav- 
inh,  instruction  requiring  acquittal,  if  jury  be- 
lieved conduct  prosecutrix  was  such  as  to 
lead  accused  to  believe  she  would  consent,  was 
properly  refused,  where  accused  was  subject  un- 
der indictment  to  conviction  of  assault  and  bat- 
tery. 

8.  CBnanAL  Iaw  «s»Sll(2)— IirsrBnoTions— 

EiHPHASIZIITO  BVIDBNCK. 
Instruction,  In  the  prosecutioD  (or  assault 
with  intent  to  ravish,  held  to  unduly  emphasise 
"the  evidence  bearing  up<Hi  the  prevtons  x^Ia. 
tkm"  between  defendant  and  prosecutrix. 
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A,  Rape  «=»43<2)— Assauit  —  ADuisBiBiim 
or  Etidkncb— Mabks  on  Pbbson. 
In  prosecution  for  assault  with  intent  to 
ravish,  testimonr  of  prosecutrix  ai  to  marks 
left  <m  her  persm  when  defotdant  "crabbed  her" 
keU  admlsBlble. 

10.  GBUfiNAL  Law  ®=»421(1)  —  EviDBNca  — 
HeabsaT. 

In  proeecntion  for  assault  with  intent  to 
raTish,  answer  to  question,  "You  bad  heard  ru- 
mors about  the  deundant  claiming  that  he  was 
at**  D.'B  "hooae  the  night  this  happmed?"  held 
inadnuariUe  a*  hearsay. 

11.  WiTNEBSEs  «=>277(6}  —  Adiossibzzjtt  or 
Evidence. 

In  prosecution  for  assault  with  intent  to 
ravish,  it  was  error  to  permit  state  to  show,  on 
croes-examinatioit  of  defendant,  that  he  had 
been  twice  nuuried  and  the  homes  of  his  wives ; 
such  evidence  being  immaterial  and  irrelevant. 

12.  OanciNAL  Law  ^es^lieDCl)— Pbejodicial 

EBROR— ETVIDENCE. 
In  prosecution  for  assault  with  intent  to 
ravlah,  evidence  broa^t  oat  by  state  that  de- 
fendant had  been  twice  married  was  prejudicial, 
and  was  not  rendered  harmless  br  defendant's 
testimony  that  prosecutrix  knew  he  was  not  di- 
vorced at  tlie  time  she  wrote  him  several  letters. 

18.  CUiaHAL  I4AW  ^9763,  7M(1J— INBIBUC- 

nona— GnvcT  or  Etidbhci. 
Gonrt  should  avtrfd  fiutructioa  bordering  oa 
a  diarga  on  effect  of  evidanoe. 

Ain)eal  from  Oltj  Ooort  of  fMladega ;  Ma- 
lioa  H.  Slm6,  Judge. 

Bufus  Jerome  Bamett  was  convicted  of  an 
aasanlt  with  Intot  to  raviah  a  woman,  and 
he  appeals.  Benrsed  and  remanded. 

The  Indictment  was  as  followa*  omitting 
formal  dutrging  parts:    (1)  Kufns  JenHne 

Barnett,  whose  name  Is  to  the  grand  Jary 
otherwise  miknown,  did  assault  Hary  Ella 
Vinson,  a  woman,  with  the  Intent  fordbly  to 
ravish  her.  (2)  Rufus  J^ome  Barnett, 
*  *  *  with  Intent  to  assault  a  woman, 
with  Intent  to  ravish  her,  broke  Into  and  en- 
tered the  dwelling  house  of  E.  J.  Smith.  The 
charges  referred  to  in  the  opinion,  necessary 
to  be  here  stated,  are  as  follows: 

(6)  If  yon  brieve  that  Mary  Ella  Vinson 
Bwora  falsely  as  to  a  material  fact  in  this  case, 
then  70a  may  diaregard  her  testinuHiy  in  its 
entirety,  and  refuse  to  believe  any  part  of  it  ■ 

(24)  If  there  is  a  reasonable  doubt  of  the  de- 
fendant's guilt,  you  must  acquit  him  ;  and  there 
may  be  a  reasonable  doubt  of  his  guilt,  although 
there  is  no  probability  of  his  innocence. 

(50)  If  you  believe  from  the  evidence  that 
the  conduct  of  the  prosecutrix  prior  to  the  time 
of  the  alleged  aesault  was  such  as  to  create  in 
the  mind  of  the  defendant  a  reasonable  and 
honest  belief,  and  did  create  such  belief  that 
she  consented,  or  was  willing  for  him  to  visit 
her  in  her  home  in  the  nighttime,  and  there  have 
connection  with  her,  you  must  acquit  the  defend- 
ant. 

(49)  In  determining  whether  or  not  the  defend- 
ant is  guilty,  you  have  a  right  to  look  at  all  the 
evidence  bearing  upon  previous  relation,  if  any, 
between  defendant  and  the  prosecutrix,  and  if 
you  find  from  the  evidence  that  such  relation 
was  intimate  and  clandestine,  then  you  may  con- 
sider the  same  in  determining  whether  or  not 
the  defendant  intended  to  employ  force  to  over- 
come the  will  of  the  prosecutrix,  and  if,  after 
considering  all  the  evidence  in  the  case,  you 
have  a  reasmiahle  doubt  as  to  whether  the  de- 


fendant did  intend  to  employ  force,  It  fa  your 
dnty  to  acquit  the  defendant 

The  excerpt  from  the  oral  charge,  rrferred 
to.  Is  as  firilows: 

If  he  towbed  flie  person  in  the  manner  de- 
tailed h«-e,  and  in  a  mda  manner,  chat  wooU  be 
an  assault 

W.  B.  HftRisMi,  of  nuiad^,  tot  appd- 
lant  W.  1a  Martin,  Atty.  Gen.,  and  Bwdea 
Burr,  <tf  Blrminsbam,  for  the  StatSb 

BROWN,  P.  3.  [1,  t]  The  jvagmmt  ans- 
talnlng  fba  dannrrer  to  the  second  ooont  of 
the  Indictment  eliminated  this  coont,  and  If 
the  Indictment,  brfore  the  demurrw  was  ana* 
talned,  was  subject  to  the  vice  of  a  misjoin- 
der of  offaiaes,  effectually  reUered  It  of  this 
vice,  and  the  evil  conseqaencea  incidait  there- 
to, as  clearly  appears  from  the  utterances  In 
the  following  cases:  James  v.  State,  104  Ala. 
26,  16  South.  94;  Stevens  v.  State,  166  Ala. 
119,  47  South.  206.  We  approve  the  fbUowlng 
utterances  of  the  Supreme  Court  of  North 
Dakota,  speaking  throu^  Chrlstlanaon,  J. : 

'  "A  criminal  trial  is  not  a  game  ol  wits  be- 
tween cmposing  counsel,  to  be  played  according 
to  certain  technical  rules,  widi  the  judge  acting 
as  umpire.  It  is  a  solemn  Judicial  piuceeding, 
to  ascertain  the  guilt  or  innocence  of  a  pereoD 
accused  of  crime.  Rulea  of  criminal  procedure 
were  not  formulated  to  enable  criminala  to  es- 
cape punishment  They  were  formulated  to  aid 
the  courts  in  properly  di^iemdng  justice  in  crim- 
inal causes,  ^ey  are  intended,  on  the  one 
hand,  to  safeguard  the  rights  of  the  accused,  to 
the  end  that  no  innoemt  person  may  be  convict- 
ed ai  crime,  *  •  *  and,  on  the  other  hand, 
to  enable  the  state  to  bring  them  guilty  of  crime 
to  the  bar  of  justice.  A  person  accused  of  crime 
is  entitled  to  a  fair  trial  in  accordance  with  the 
principles  eanndated  in  the  Constitution  and 
the  laws  of  this  state.  This  right  is  self-evi- 
dent. But  it  is  equally  self-evident  that  dvilit- 
ed  society,  as  now  constituted,  cannot  long  ex- 
ist unless  the  state  can  enforce  its  laws  against 
wrongdoers,  me  rules  of  criminal  procednt* 
should  be  construed  to  effect  the  purposes  for 
which  they  were  Intended,  and  not  to  defeat 
them.  The  test  is  not  whether  certain  leeal 
formulas  have  been  literally  complied  with,  but 
whether  anything  has  been  dtne  or  Itft  undone 
which  prejudices  the  substantial  rights  <rf  the 
accused.  If  a  substantial  right  has  been  preju- 
diced, a  new  trial  should  be  had.  If  not,  it  it 
equally  the  duty  an  appellate  court  to  affirm 
a  conviction."  State  t.  Webb,  36  N.  D.  235. 
162  N.  W.  358. 

Tb&  rulings  of  the  court  on  the  demurrer 
to  the  Indictment  are  tree  from  reversible  ex- 
ror. 

[3]  Charge  6  was  properly  refused,  as  it 
does  not  hypothesize  that  the  testimony  of 
the  witness  was  ^ther  wlllfnlly  or  corruptly 
false  as  to  a  material  fact  Smith  r.  State, 
75  South.  627;  Burton's  Case,  116  Ala.  1,  22 
South.  68&;  Bonle  r.  States  12  Ala.  App.  33, 
67  South,  619. 

[4]  Charge  3  is  ai^nmentatlTe,  and  was 
well  refused  for  that  reason,  and.  besides, 
the  principle  wblcb  this  charge  undertakes 
to  state  was  well  stated  in  given  diarge  6. 

[I]  Given  diarfie  21  and  refdsed  diuse  IS 
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are  sutwtantlal  dnplicates.  and  It  was  not  er. 
ror  to  refuse  the  latter. 

[•]  Charge  24  was  pix^rly  refused.  "A 
reascnable  doobt,  not  arising  from  tbe  evi- 
dence, or  not  existing  in  the  &ce  of  tbe 
whole  evidence,  Is  not  a  proper  predicate  for 
an  acquittal."  McClaln  v.  State.  182  Ala.  67. 

62  South.  241;  Buckhanon  r.  State,  12  Ala. 
App.  36.  67  South.  718;  ColUns  t.  State.  14 
Ala.  App.  M,  70  South.  096. 

[7]  Cliarge  GO  predicates  the  defendant's 
right  to  an  acquittal  on  the  absence  ol  the  in- 
tent to  have  sexual  intercourse  with  the 
proseciitrli  by  force.  The  defendant  was 
subject  to  a  conviction  tor  an  assault,  or  as- 
sault and  battery,  under  the  Indictmrat,  and 
the  charge  was  iK^^rly  refased  tor  thla  rea- 
son, if  no  other.  Hutto  v.  State,  168  Ala.  19, 

63  South.  808;  Love  v.  State.  75  South.  189. 
[t]  Charge  49,  beddea  being  argummtatlTe, 

tuululy  exDvhasbies  "the  eviduice  bearing  upon 
the  previous  relatitm"  betwe^  the  defoidaut 
and  the  prosecutrix.  Hardeman  t.  State.  14 
Ala.  A^.  85,  70  South.  979;  Herring  t. 
State,  14  Ala.  App.  93.  71  South.  974 ;  W.  V. 
T.  Co.  T.  Baker,  14  Ala.  App.  208.  60  South. 
246;  B.  L.  ft  P.  Ca  T.  Donaldson,  14  Ala. 
App.  lea  66  South.  596. 

[1,11]  It  was  permissUble  for  the  prose- 
catrix  to  tMtlfy  to  the  marks  left  on  her  per- 
son wbm  the  defendant  "grabbed  her."  Tbe 
appellant  Insists  In  toief  that; 

"The  court  erred  in  allowing  tbe  witness  Loyd 
Rainey  to  answer  the  question,  'Tou  had  heard 
rumors  about  the  defendant  claiming  that  h«  was 
at  Dr.  Gouoway'a  house  the  night  this  hap- 
pened?'" 

The  record  shows  that  the  question  was 
asked  by  the  defemdant,  and  tbat  the  objec- 
tion of  the  state  was  sustaiued,  and  properly 
so,  because  the  question  called  for  hearsay 
testimony. 

[11]  Tbe  opinion  prevails,  after  full  con- 
sideA'atlon  of  the  questlMi.  that  the  court 
ccHnmitted  reversible  error  in  allowing  the 
state  to  show  on  cross-examination  of  the  de- 
fendant tbat  he  had  been  twice  married,  and 
tbe  homes  of  his  wives.  .These  facts  were 
Nearly  immaterial  and  irrelevant  1  Whar- 
ton's Cr.  lAw  (Itth  Bd.)  I  785;  Jenkins  r. 
State,  00  Tes.  Or.  B.  236,  131  S.  W.  642. 

[12]  This  evidence  had  a  tendency  to  en- 
gender prejudice  against  tbe  def«ulant  in  tbe 
minds  €f  the  Jury.  Sims  v.  State,  146  Ala. 
100;  41  Soatb.  413.  And  the  fact  that  de- 
fendant showed,  on  croBS-examlnation  of  the 
invweentilx,  the  rdevant  fiict  that  she  knew 
tbat  defendant  had  not  obtained  a  divorce 
fr<Mn  bis  wife  at  tbe  time  she  wrote  him  tbe 
seTeral  lettMs  ottenA  In  evidence  did  not 
reudeae  the  error  nonprejudicial. 

[IS]  Hxe  ezceipt  of  the  court's  ex  nsero 
motn  diarge  to  which  exception  was  reserved 
bordora  on  a  charge  ca  tbe  efTect  of  the  evi- 
dence^ If  In  fiwt  It  Is  not  such,  in  vlc^tlon  of 
tbe  statute,  and  this  expresslan  should  be 


avoided  on  another  trial.  Jacobs  v.  State. 
146  Ala.  107,  42  South.  70;  Cole  v.  State,  75 
South.  261 ;  L.  ft  N.  B.  R.  Ca  v.  Godwin,  191 
Ala.  498,  67  South.  676. 

For  the  error  pointed  out.  the  judgmeiU  Is 
reversed,  and  the  cose  remanded. 

Beversed  and  remanded. 


STATB  T.  BARNBTT.    (6  Div.  712.) 
(Supreme  Court  of  Alabama.   Jan.  17,  1918.) 

Certiorari  to  Court  of  Appeals. 

Rufofl  Jerome  Bamett  was  convicted  oi  an 
assault  with  mtent  to  ravish  a  woman.  On  ap- 
peal to  Court  ot  Appeals,  judgment  was  revers- 
ed end  cause  remanded  (79  South.  675),  and  the 
State  petitions  for  certiorari.   Writ  denied. 

W.  li.  Martin,  At^.  Gen.,  and  Borden  Burr, 
of  Birmingham,  for  the  State. 

SfcCUaLLAN.  J.  Petition  by  tlie  state  of 
Alabama  for  certiorari  to  the  Court  of  Appeals 
to  review  and  revise  the  judgment  said  court 
rendered  on  tbe  appeal  of  Riuus  Jerome  Bamett 
T.  State,  79  South.  676. 

Writ  denied. 


HAY  V.  STATB.   (8  Div.  301.) 
(Court  of  Appesls  of  Alabama.   May  7,  1918.) 
L  Lascxnt  «s»30(10$— DuBOKiFTXOif  IV  Pbqp- 

BBTT. 

An  indictment,  describing  money  etolen  as 
"lawful  paper  currency  of  the  United  States  of 
America,  consisting  of  f20  bills,  flO  bills.  S6 
bills,  and  $1  bills,  a  further  descnptioQ  of  which 
is  to  the  grand  jury  unknown,"  was  snffldent 

2.  WnHEBBES  ^92S(^— CteMft-SZAHHTATIOir. 

Question  asked  acctued  on  cToaa-examlna- 
tion,  "Don't  you  know  you  did  not  bare  a  cent 
of  mtHiey  in  your  pocket,  and  that  you  have 
sworn  falsely  when  you  say  you  bad  $8?"  is  sub- 
ject to  criticism,  in  th«t  all  witnesses  shftuld  be 
treated  with  proper  respect. 

3.  Cbihinal  Law  •=»U53(^  —  DisOBEnoN  — 
Cross-Exahination. 

In  cross-examinaticm  of  witnesses  In  a  crimi- 
nal case  much  latitude  is  allowed,  and  must  be 
left  to  tbe  discretioD  of  the  court;  and,  unless 
this  discretioa  is  abused,  error  cannot  be  predi- 
cated. 

4.  WiTRKSsas  «=s>337(l)  —  Iupkaohmeht  or 

DsnilDANT. 

In  a  criminal  case  fliere  was  so  error  in 
permitting  testimony  impeaching  the  character 
of  defendant,  wiiere  he  had  already  testified  in 

the  case. 

C.  IiABCBIfT     *=»3(2)— iNraWT— INTOXICATIOM. 

If  a  person  took  money  when  he  was  too 
drunk  to  know  what  he  was  doing,  bat  after- 
wards realized  what  he  had  done,  and,  being 
sober,  formed  an  idea  to  keep  tbe  money,  he 
was  guilty  of  larceny. 

6.  IiABCEr^«s>3(l)— Xntsnt. 

The  question  of  intent  is  an  essential  fact  in 
a  chayge  of  larceny. 

7.  Labcbjtt  o=s>^2}—IifnNT— Question  roa 

JUBT. 

In  a  mroeecuti(»i  for  larceny,  the  question  of 
intent  is  for  the  Jury  to  determine  under  all  the 
evidence. 

8.  Cbiuinal  Law  $S9?89(3)  —  Reasonabuc 

DODBT— iNSTBUOnONS. 

In  a  prosecution  for  grand  larceny,  where 
<mly  one  degree  ot  crime  was  to  be  treated  by 
the  jury,  it  was  error  to  refuse  to  instruct,  "If 
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70a  are  reasonably  doabtfnl  as  to  the  proof  In 
this  case  of  aoy  material  allegation  In  the  In- 
dletuMnt,  thee  yon  must  acQnlt  tha  defendant." 

Ai^>eal  from  Clroilt  Court,  Montgomery 
Oounty;  Leoo  McCord,  Judge. 

Luther  A.  May  was  convicted  of  grand 
larceny,  and  lie  appeals.  Reversed  and  re- 
manded. Certiorari  doiled,  79  South.  877. 

L.  A.  Sanderson,  ot  Montgomery,  for  ap- 
pellant F.  Lo^A  T&te,  Atty.  Gen.,  and  W.  T. 
Seibels,  Sol.,  of  Montgomery,  for  the  State. 

SAMFORD,  3.  [1]  When  the  Indictment 
describes  the  money  stolen  as  "lawful  paper 
currency  of  the  United  States  of  America, 
consisting  of  $20  hills.  $10  bUls,  $5  bills,  and 
$1  bills,  a  further  description  of  which  Is 
to  the  grand  Jury  unlEnown,"  it  Is  a  sufficient 
description.  Turner's  Cas^  124  Ala.  69,  27 
South.  272;  Thomas'  Case^  U7  Ala.  84.  23 
South.  658 ;  Leanard'a  Oaae,  115  Ala.  80,  22 
South.  564. 

[2,  3]  The  question  asked  the  def^dant  on 
cross-examination,  "Don't  you  know  you  did 
not  have  a  cent  of  money  In  your  pocket, 
and  that  you  liave  sworn  falsely  when  you 
say  you  had  $8?"  is  subject  to  criticism.  In 
that  all  witnesses  being  examined  should  be 
treated  with  proper  respect  by  counsel  con- 
ducting the  exanduation.  Su<^  witnesses 
are  under  the  protection  of  the  court,  and 
the  court  should  see  that-  questions  are 
prt^ounded  with  due  regard  for  the  respect 
due  them,  hut  muc^  latitude  is  allowed  in 
cross-examination,  and  must  be  left  to  the 
discretion  of  the  court,  and  unless  this  dis- 
cretion is  abused,  ^rror  cannot  be  predicat- 
ed. Southern  By.  Co.  r.  Hobbs,  161  Ala.  385, 
43  South.  844. 

[4-7]  There  was  no  error  in  permitting  te»- 
tlmMiy  impeaching  the  character  of  d^end- 
ant,  he  having  already  testified  in  the  case. 
Byers'  Case,  105  Ala.  31,  16  South.  716.  The 
Charge  of  the  court  to  the  effect  that,  If 
whbn  the  defendant  took  the  money,  he  was 
too  drunk  to  know  what  he  was  doing.  If 
afterwards  he  cnme  to  himself  while  walking 
a}ong  the  r(»d,  he  was  sober  enough  to  re- 
alize what  he  had  done  and  then  formed 
the  idea  to  keep  the  money,  he  would  be 
guilty  of  larceny,  if  he  decided  then  to  con- 
vert it  to  his  own  use,  asserted  a  correct 
proposition  of  law.  Weaver  v.  State,  77  Ala. 
26;  Allen  v.  State,  91  Ala.  19,  8  South.  665, 
24  Am.  St  Hep.  856.  The  question  of  intent 
is  an  essential  fact  In  a  charge^  of  larceny, 
and  is  for  the  i\xry  to  determine  under  all 
the  evidence. 

[1]  The  court  refused  to  give  at  the  re- 
quest of  the  defendant  the  following  diarge: 

"The  court  charseB  the  jury  that  if  you  are 
reasonably  doubtful  as  to  the  proof  in  this  case 
o£  any  material  allegation  la  the  indictment, 
then  yon  moat  acquit  the  defendant" 

The  Attorney  Qeneral  In  his  brief  con- 
fesses error  ia  the  r^sal  to  give  this  i^arge 
as  being  In  conflict  with  the  dedslon  in  the 


case  of  White  t.  State,  103  Ala.  72, 1$  South. 
63 ;  Littleton  r.  State,  128  Ala.  31,  28  South. 
390.  With  this  conclusion  we  agree.  While 
It  is  true  that  in  Stoball's  Case,  116  Ala.  454, 
23  South.  162,  Thompson's  Case,  131  Ala.  18, 
31  South.  725,  and  Parham's  Case,  147  Ala. 
67.  42  South.  1,  this  diarge  has  been  held 
bad  In  cases  of  homidd^  where  there  were 
different  degrees  of  crime  to  be  considered 
by  the  Jury.  It  was  expressly  held  to  be 
good  and  its  refusal  reversible  error  in  cases 
where  no  degrees  of  crime  were  to  be  cwi- 
sldered  by  the  Jury.  In  this  case,  under  the 
evidence,  if  the  defendant  was  guilty  at  all, 
he  was  guilty  of  grand  larceny — nothing 
more,  nothing  less — and  hence  It  ts  not  a 
case  Involving  a  consideration  of  different 
degrees  of  crime. 

While  there  were  charges  givm  upon  the 
question  of  a  reasonable  doubt,  we  find  no 
charge  in  the  recwd,  nor  do  we  find  in  the 
general  charge  of  the  court  where  this  spe- 
cific requirement  Is  pointed  out  For  this 
reason,  this  charge  would  not  come  within 
the  general  instructions  with  reference  to  a 
deflnitlon  of  a  reasonable  doubt 

For  the  enor  pointed  out,  the  judgment 
of  fhB  lower  court  is  reversed,  and  tbe  caose 
remanded. 

Reversed,  and  remanded. 


NUIJ.  V.  STATE.    (8  Dlv.  580.) 
(Court  of  Appeals  of  Alabama.  June  11, 191S.) 

1.  OaamtAL  Law  «9ll29(l)  —  Appkai.  a^d 

ErBOB— ASSIONlfSNTO  OF  EBBOB^PBACnCE. 
While  assignments  of  error  are  not  required 
in  criminal  cases,  yet  they  are  permiasiUe,  and 
practice  of  assigning  errors  is  to  be  commended. 

2.  CRnnNAi<  Law  ^»473~Evidencb— Adm»- 
BIBXLnr— EXPBBT  Testuiomt. 

In  a  murder  case,  evidence  of  a  qoalified  ex- 
pert as  to  the  condition  of  the  body  ot  deceased, 
as  shown  by  a  post  mortem '  azaminatiMi.  Mi 
properly  admitted. 

8.  Cbiminai,  Law  «=>693— Objsotions  to  Ev- 
idence—Tiue;  oir  Makino. 
Objections  not  interposed  to  questions  pro- 
pounded nor  to  the  answers  elicited  until  aftm 
the  answers  were  given  came  to  late. 

4.  HOHZOXDB  4»fi68— TXEASr-GlBBCnD  Vn- 

DICT. 

In  a  marder  trial,  where  there  was  evidence 
of  defendant's  111  will  and  threats,  and  of  his 
beathiK  the  deceased  diild  with  a  leather  strap, 
aa  well  as  other  evidence  affording  an  inference 
of  his  guilt,  it  believed  by  the  Jury,  it  was  proper 
for  tbe  court  to  refuse  to  direct  a  v^ict  for  de- 
fendant 

6.  <^naiTAi:.  Law  «s»795(4)— DBam  or  Or- 
RitSB— lNBTaiTono»a 
A  charge  that  if  the  Jury  were  reaaotiably 

doubtful  of  the  proof  as  to  any  material  allefra- 
tion  of  the  indictment  they  must  acqnit  tb« 
defendant  is  bad,  when  applied  to  an  offense  of 
which  there  axe  different  degrees. 
6.  Cbiminai.  Law  ^823(2)  —  Appeal  —  is- 

STRUCTIONS— WiTHDBAWAI.. 

Where  the  court  in  a  mnrder  trial  tnadver- 
tently  and  errontoiudy  cave  an  oral  inatructioQ 
yrblch  might  be  taken  to  be  npon  the  effect  of  the 
evidence,  and  tills  instnictioti  was  prunptly  witb- 
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drawn,  and  proper  Ingtraedona 
the  error  was  harmlen. 

7.  HoiaciDB  «s>109(1)tEtzi»ngb— Adumb- 

BILTTT. 

In  trial  of  defendant  for  the  murder  of  a 
child  by  allured  beatfiiK,  evidence  that  the  ehfld 
had  been  beaten  by  its  mother  without  SxIds  tiie 
time  of  such  beatmg  waa  dearij  immaterial  and 

irrelevant. 

8.  Gbiminal  Law  «=>451(4)— Etidxnck— Ooff- 
CX.U8I0N  OP  Witness. 

In  the  trial  of  defendant  for  the  marder  of  a 
ebOd  bjr  all«ced  beatins,  it  was  proper  to  sustain 
objection  to  a  question  calling  for  Uie  condnsion 
of  a  witness  as  to  his  haviD^  seen  the  mother  of 
the  child  beating  it  unmercnfully. 

9.  HoxioiDE  «=»142<1)  —  Issues  —  Evidence 
— Aduibsibilitt. 

In  the  trial  for  the  murder  of  defeodant's 
stepdaughter  where  the  indictment  charged  him 
with  accelerating  ber  death,  that  ftict  was  for 
the  jury  to  determine  Aram  his  acts,  and  ariduiee 
of  the  stepmother's  wblj^Inc  the  child  was  not 
material. 

10.  CBiuiHix  Law  ^=»1170^)— Apfbal 
EllBbE — ^Haxhixss  Ebbob. 

In  a  criminal  case,  the  exdnaloii  of  testimo- 
DT,  if  error,  was  harmless,  where  defoidsnt  was 
afterwards  permitted  to  testify  to  such  facts, 
as  were  also  other  witnesses. 

11.  Cbiminal  Law  »=5>1170H(1)  — H*eiit.ipw 
Ekrob— Evidence— SnGOESTiNO  to  WnNBSs 
— EXHTBiTioN  OP  Weapon, 

In  trial  for  the  murdn  of  defendant's  step- 
daagbter  by  alleged  beating  with  a  strap,  the  ex- 
hibition of  tbe  strap  by  the  solicitor  to  a  wit- 
ness with  the  question,  ''Is  this  the  kind  of  strap 
it  was?"  was  a  suggestive  mode  of  questioDing 
not  to  be  c<Hnmended,  but  the  matter  was  within 
the  discretion  of  the  court,  and  was  not  of  such 
prejudicial  nature  as  to  avail  defendant  on  ap- 
peaL 

AMKal  from  Clrciilt  Court,  Lauderdale 
Comity;  0.  P.  Almon,  Judge. 

Jobn  Noll  was  convicted  ot  murder  In  fhs 
secood  degree,  and  be  anteala.  Affirmed. 

B.  T.  Simpson,  of  Florence,  for  appellant 
F.  lioyd  Tate,  Atty.  Gen.,  and  Emmett  S. 
Thigpen,  Aast  Atty.  Qen.,'  for  tbe  State. 

BRICKEN,  J.  Tbe  defendant  was  tried 
upon  an  indictment  cbarglng  him  with  mur- 
der in  the  first  degree,  was  convicted  of  mur- 
der in  tbe  second  degree,  and  sentenced  to  VI 
years*  Imprisonment  In  the  penitentiary. 

Tbe  deceased,  Annie  Butler,  was  a  child  6 
years  of  age,  and  was  the  stepdaughter  of 
the  defendant,  he  having  married  the  child's 
motber  some  six  months  prior  to  tbe  alleged 
commlRslon  of  the  offense.  The  child  died 
on  a  Sunday  night  in  April.  1917,  and  It  Is 
Insisted  by  the  state,  the  Indictment  so  charg- 
ing, that  her  death  was  caused  by  the  de- 
fendant baving  beat  her  with  a  leather  strap, 
or  tbat  ber  death  was  accelerated  by  this 
roeans,  or  tbat  the  Immediate  cause  ol  her 
deatb  was  shock,  the  result  of  sncb  beating 
by  the  defendant 

[1]  Errors  are  assigned  by  appellant's 
counsel ;  and,  while  this  Is  not  required  In 
criminal  cases,  it  Is  nevertheless  permissible, 
and  tbe  writer  has  no  hesitancy  In  stating 
tbat  It  la  a  good  practice  and  a  wise  one,  fOr 


by  this  means  the  errors  complained  of  and 
Inriafced  upon  are  broni^t  spedflcaOy  to  the 
attemtloa  of  this  court,  and  the  aastgnmenta 
of  error  need  not,  and  do  not,  militate 
agalnat  a  cmupUanoB  by  tUs  court  wltb  fha 
statute,  which  requires  tbat  tbe  court  must 
consider  all  qnestUms  antarent  on  tbe  reewd 
or  reserved  by  the  bill  of  exceptions,  and 
must  render  such  Judgment  as  the  law  de- 
mands, etc 

Tbe  errors  comidahied  of  In  the  Instant 
case  relate  to  the  rulings  of  the  court  on  the 
admlsslbiUty  of  tbe  testinumy,  and  to  a  por- 
tion of  tbe  <Hml  charge  of  the  court,  and  to 
the  action  of  the  court  In  refusing  c«taln 
written  diarges  requested  by  defendant 

[2, 1]  Tbe  state  offered  as  its  finrt  witness 
Dr.  S.  U  Penn,  a  prmUdng  lOiyirician  of 
many  years'  standing,  and  his  evidence  tend- 
ed to  show :  That  the  body  of  tbe  deceased 
had  been  ediumed,  and  that  he  held  a  post 
mortem  examination  of  the  remains  before 
appreciable  decomposition  had  set  In.  That 
there  were  bruises  on  tbe  fOrslhead,  but  there 
was  no  ftacture  of  the  bones,  and  that  the 
sknll  was  not  fractured.  That  there  were 
bruises  on  the  body  and  tbe  sUn  showed 
some  superficial  Injuries.  That  upon  opening 
fbe  body  he  fbund  that  the  kidney  was  stuck 
to  the  wall  of  the  stomach,  and  the  lining  of 
tbe  liver  was  Inflamed,  and  that  the  gall 
bladder  bad  be^  ruptured  and  the  bile  bad 
run  out  Into  tbe  Intestines  as  a  result  of  this 
rupture,  and  that  the  appearance  of  the  in- 
testines showed  anaemia,  which  was  Indlcat- 
ed  by  tbe  Alt  Mug  pale  Instead  oC  yellow. 
Tlut  the  gall  bladder  Is  a  reservoir  fbr  the 
bile  below  the  liver,  and  is  tbe  secretory  func> 
tlon  of  the  liver;  and,  further,  that  If  tbe 
gait  bladder  was  bruised  or  ruptured,  It 
would  drain  out  the  bile,  and  tbat  would  set 
up  infiammatlon,  which  brings  about  peri- 
tonitis, which  would  cause  death.  That 
there  were  marks  of  violence  on  tbe  child, 
as  Indicated  by  blue  places,  mark's,  or  stripes 
on  the  child's  body  and  bruised  places  across 
Its  back,  In  the  re^on  of  the  costal  cartilage 
behind  which  the  gall  bladder  is  located,  and 
also  on  its  for^ead  and  on  the  lower  bowels. 
The  stripes  were  4  or  6  inches  long  to  1% 
inches  wide.  That  "tbe  dtiild  died  from 
sht>ck,  and  the  ajuemlc  condition,  plus  ^ock 
and  fear  of  constraint"  And  over  the  ob- 
jection of  the  defendant  this  witness  testified 
that  it  was  possible  for  the  gall  bladder  to 
be  burst  by  a  stroke  Just  over  It,  and  tbat 
with  the  condition  the  deceased  was  In,  the 
gell  bladder  being  enlarged  and  the  liver  ad- 
hered, a  lick  8tm<^  over  tbe  gall  bladder 
with  an  instrument  or  weapon  of  any  kind, 
or  with  a  heavy  leather  strap.  It  Is  possible 
tbat  the  gall  bladder  would  burst,  etc  On 
cross-examination  he  testified  tbat  It  would 
take  some  time  for  death  to  occur  when  su- 
perinduced by  a  lick  Ml  the  posterior  por- 
tion of  tbe  body  whidi  burst  the  gall  Uad- 
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der,  and  Out  t&e  infilctloii  of  tills  dmracter 
at  wound  on  the  erenli^  b^ore  the  death  ot 
the  child  that  night  would  not  of  Itself  have 
canaed  Its  death,  etc.  Dr.  Penn  had  qualified 
as  an  expert,  and  the  ralinga  of  the  court  on 
tba  testlnufny  of  this  witness  were  dearly 
free  tmn  error.  In  some  Instances,  no  ob- 
jection was  Interposed  to  the  questions  pro> 
pounded  to  the  witness  nor  to  the  answers 
eUdted  thmb7  until  after  the  questions  had 
been  asked  and  answers  given.  These  ob- 
Jectlims  came  too  lata 

[4]  Tbem  was  evidence  oflfered  by  the  state 
trading  to  show  Ul  will  and  tlireats  aa  the 
part  of  the  defendant  towards  deceased,  and 
also  as  to  the  beating  ot  the  child  1^  ttie  de- 
fUidant  with  a  leather  strap  and  otimwiae, 
oa  different  occaedona,  tiie  tendoicy  of  whidk, 
If  bdiered  1^  the  Jury,  afforded  an  Infeienoe 
of  his  guilt,  and  was  tlutrefoie  properly  sub* 
mitted  to  ttie  Jury  for  its  cnudderatioo.  It 
follows  that  there  was  no  error  In  the  re- 
fusal of  diarge  29.  whldi  Is  as  follows ; 

"If  you  believe  the  evidence,  you  cannot  find 
the  defendant  guilty  of  murder  in  either  degree." 

[f ,  6]  <^rge  4  refused  to  the  defendant 

was  as  follows: 

"(4)  I  charge  yon,  gentlemui  of  the  jury,  that 
if  you  are  reasonably  doubtful  of  the  proof  in 
this  case  aa  to  any  material  allegation  of  the 
indictment,  yon  must  acquit  the  defendant." 

This  charge  Is  bad  when  applied  to  a 
diarge  of  murder  or  other  ofFenses  of  which 
there  are  different  degrees.  It  has  been  ex- 
pressly condemned  as  applied  to  cases  of 
this  character  many  times  by  this  court  and 
by  the  Supreme  Court  Lacey  t.  State,  13 
Ala.  App.  212,  242,  68  South.  708;  May  t. 
State,  79  South.  677;  Littleton  t.  State,  128 
Ala.  31,  30,  29  South.  390;  Stoball  t.  SUte, 
116  Ala.  464,  23  South.  162.  There  Is  no 
merit  in  the  exceptions  reserved  to  certain 
portions  of  the  oral  charge  of  the  court,  as 
it  Is  disclosed  upon  examination  that  the 
only  objectlpnable  i>art  of  the  oral  charge  of 
the  court  was  the  excerpt,  which  may  have 
been  taken  as  a  charge  upon  the  effect  of 
the  evidence,  and  this  was  promptly  with- 
drawn from  the  consideration  of  the  jury, 
and  proper  Instructions  in  this  connection 
were  substituted  therefor.  It  la  clearly  ap- 
parent that  this  action  of  the  court  cured 
whatever  error,  if  any,  had  been  committed. 
TJnderhlU  on  Or.  Ev.  p.  215.  In  this  con- 
nection, this  eminent  writer  has  said : 

*The  credibility  and  weight  of  evidence  are  for 
the  jury  excluslTOly.  All  jndidal  obBerratians  or 
remarks  upon  the  personal  character  ot  a  wit- 
ness or  the  nature,  credibility,  or  weight  of  his 
•videDce,  made  during  bis  examination,  are  im- 
nropet,  and  furnish  grounds  for  objecti<m.  It  is 
unmaterial  that  the  judicial  observationB  were  in- 
advertently made  if  the  accnsed  was  substantial- 
ly prejudiced,  though  it  seems  that  the  error 
may  be  cured  by  a  prompt  withdrawal  or  re- 
traction of  the  objectionable  wOTda,  or  by  an 
instruction  to  the  jury  to  disregard  them." 

[7-1]  There  was  no  error  In  the  ruling  of 

the  court  in  sustalnlnR  the  state's  objection 


to  the  questions  proponnded  to  the  witness 

Sam  Simpson,  nie  first  question  to  whldi 
objection  was  siutalned  Is,  "Have  yoa  seen 
Mrs.  Null  beat  the  diHd  nnmerdfolly?" 
This  question  was  objectionable,  In  tiiat  no 
time  was  fixed  In  whldt  the  beating  Inquired 
about  occurred,  and  it  therefore  called  tot 
immaterial  and  irrelevant  testtmoay;  fui^ 
thermore.  the  question  called  for  a  mere  coo- 
duslon  of  the  witness  as  to  the  extent  ot 
the  beating,  and  ms  ol^ectifmable  also  fbr 
this  reason.  Objectimis  to  fbe  other  ques- 
tions iKr<H)onnded  to  this  witness  were  like- 
wise pnverly  sustained,  for  llie  ceaaoa  that 
the  alleged  whiivtngs  Inqnired  about  by  Sfrs. 
Null  were  not  brou^t  within  .the  time,  un- 
der the  testimony  of  Dr.  Penn,  to  make  than 
material  Furthermore,  It  was  immaterial  as 
to  whether  Mr&  Null  had  also  whipped  the 
diild,  as  tills  defendant  was  durged,  snvnig 
other  tilings,  with  the  offense  ot  having  ac- 
oderated  the  death  of  the  diild,  and  under 
the  evidence  In  this  case,  this  was  a  question 
for  the  Jury  to  dedde. 

[II]  Moreover,  the  bweflt  of  this  evidence 
was  afterwards  aftorded  the  d^bndant  by 
the  testimony  of  the  defendant  himself  and 
also  of  other  witnesses  examined  upon  the 
trial  of  this  eans& 

[11]  There  was  no  error  of  a  reversible 
nature  in  the  action  of  the  court  In  per- 
mitting the  sdidtor  to  exhibit  a  leather  strap 
to  witness  Olemons,  and  in  addng  the  wit- 
ness, "Is  this  the  kind  of  strap  It  was?'  To 
say  the  most,  this  was  only  a  sumestive 
mode  of  questioning  the  witness,  and  Is  not 
to  be  cnnmended;  still  it  Is  always  wltiiin 
the  sound  discretion  of  the  court,  and,  un- 
less it  aiq)ear8  tbat  manifest  error  of  a  pr^ 
udidal  nature  resnlted  txom  sudi  examlna- 
ti<ni,  it  cannot  avaU  tiie  defoidant  on  appeaL 

Furthermore,  the  objection  came  too  late, 
as  the  questi(m  was  pnvoonded  to  the  wit- 
ness, and  the  answer  thereto  was  reqponslve 
to  the  question,  and  no  objection  was  inter- 
poeed  by  the  defendant  until  after  tlie  wit- 
ness  had  answered  the  qneetioa. 

This  appeal  has  been  considered  by  the 
court  sitting  en  hanc,  and  tiw  cmdndoo  is 
reached  that  no  error  appears  In  the  record 
or  Is  reserved  in  the  bill  of  exceptions  wUdi 
was  prejudicial  to  the  defendant  or  affected 
his  substantial  ri^ts,  and  the  Judgment 
conviction  Is  accordingly  affirmed. 

Affirmed. 


WEATHERPOBD  v.  STATB. 
(Supreme  Court  of  Elorida.   Aug.  9,  1918.) 

fByJlabua  hp  the  CtmrL) 
1.  CRiHmAi,  Law  «=»641(3>,  1166%(1)— Twai 

— ASSIBTANOB  or  CODNSKL. 
Where  it  does  not  appear  that  the  assistance 
of  counsel  was  desired  by  an  accused  at  bis  trial, 

the  mere  failure  of  the  trial  judge  to  aA  him  if 
he  desired  counsel  or  was  unable  to  employ  cotin- 
Bel  to  represent  him  in  the  case,  or  to  InfMm  him 
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that  he  had  a  right  to  be  represented  by  coun- 
eei,  or  that  the  court  would  appoint  counsel  to 
represent  him  if  he  so  dedred,  does  not  show  a 

deprivati<Hi  of  any  ri^ht  secured  to  the  accused 
by  law ;  nor  does  this  omiasion  alone  show  er- 
roneous or  harmful  procedure,  or  warrant  a  re- 
versal of  a  judgment  of  conviction,  when  it  does 
not  appear  that  the  defendant  did  not  have  a 
fair  trial  wherein  all  his  substantial  rights  were 
accorded  to  him  in  due  course. 
2.  Gbiuinal  Law  «»641(8)— Tkial— Coitn- 

aEIi—WAIVBB  OF  RiOBT. 
A  party  on  trial  for  a  felony  may  waive  bis 
right  to  have  counsel,  and  may  conduct  his  own 
defense  under  the  statute,  which  provides  that 
*'any  person  may  manage  his  own  cause  in  any 
of  the  courts  of  this  state." 

Error  to  Criminal  Court  of  Record,  &I(xi- 
roe  County ;  W.  Hunt  Hfirris,  Jadge. 

William  Weatherford  was  convicted  of  a 
statutory  felony,  and  brings  error.  AflBrmed. 

L.  A.  Harris  and  J.  F.  Buato,  tioth  of  Ke? 
"West,  fbr  plalntlir  In  error.  Van  C  Swearln- 
gen,  Atty.  Gen.,  and  Worth  W.  Trammell, 
Aast  Att7.  Oen.,  for  the  State. 

WHITFIBU),  J.  This  writ  of  error  was 
taken  to  a  conviction  of  a  statutory  felony. 

No  contention  Is  made  here,  except  that  the 
court  erred  In  denying  a  mottoo  for  new 
trial.  The  bUl  of  aoepttons  omtalna  the 
following: 

"Defendant,  on  the  18th  day  of  March,  1918, 
after  saitence  had  been  imposed,  made  a  motion 
tat  a  new  trial  on  the  Icdlowlur  gioiuidB: 

"First.  Because  the  accused  was  tried  and 

convicted  of  a  felony  without  counsel  to  repre- 
sent him  in  said  cause,  the  accused  being  at  the 
time  of  such  trial  and  eonvictiDn  unable  to  em- 
ploy ooonaet  to  reiweseDt  Un. 

**Seeond.  Because  the  accused,  when  brought 
to  the  bar  for  arraigument  was  Inquired  of  by 
the  court  if  he  bad  counsel  to  represent  hlni, 
and,  apon  his  answering  In  the  negative^  the  ac- 
cused was  not  inquired  of  by  the  court  if  he  de- 
aired  counsel  to  represent  him  therein,  nor  did 
the  court  inform  him,  at  the  time  of  the  said 
arraignment  nor  at  any  otlier  time,  that  the 
accused  had  a  right  to  be  represented  by  coun- 
sel in  said  cause,  and  because  the  court  did  not 
inform  the  accused,  at  the  time  of  said  arralg^ 
ment  nor  at  any  other  time,  that,  if  he  was 
unable  to  employ  counsel  and  would  signify  his 
desire  to  be  represented  by  one,  the  court  would 
appoint  some  attorney  to  represent  him. 

'^Ihiid.  Because  the  accused  at  the  ttane  of 
said  arraignment,  trial,  and  convicticni,  through 
poverty,  was  unable  to  employ  counsel  to  repre- 
sent him,  and  because  the  court  did  not  make 
due  and  proper  inquiry  as  to  the  ability  of  the 
accused  to  employ  counsel,  and  did  not  inform 
the  accused  as  to  his  legal  rights  therein  to  be 
represented  by  counsel,  in  accordance  with  the 
provisions  of  section  11  of  the  Bill  of  Bights  of 
the  Constitution  of  the  state  of  Florida,  and  in 
accordance  with  the  provisions  of  section  3960 
of  the  General  Statutes  of  the  state  of  Florida. 

"The  facts  are  that  before  the  defendant  was 
arraigned,  the  court  inquired  of  him  as  to  wheth- 
er or  not  he  had  counsel  to  represent  bim,  and 
the  defendant  answered  in  the  negative.  The 
defendant  was  then  asked  if  there  were  any  wit- 
nesses that  he  desired  to  have  summoned  to  tes- 
tify in  Us  b^alf,  to  which  the  defendant  an- 
swered in  the  affirmative,  and  named  the  wit- 
nesses, whereupon  the  court  ordered  subpoenas  to 
be  issued  for  the  witnesses  named  by  the  de- 
fendant. The  court  then  asked  the  defendant  if 
ha  wM  ready  tar  trial,  and,  upon  Uie  defendant 


answering  in  the  affirmative,  the  court  ordered 
the  cause  to  proceed,  and  at  the  trial  t^  vrit- 
nesses  named  by  the  defendant  appeared  and  t«»- 

tified. 

"The  defendant  did  not  signify  bis  desire  to 
have  counsel  to  represent  him,  nor  did  be  advise 
the  court  that  be  desired  to  secure  the  services 
of  an  attorney  to  represent  him,  nor  did  he  ad- 
vise the  court  that  he  was  anaUe  to  employ 
counsel  by  reason  of  his  poverty.  The  court  did 
not  inquire  of  the  defendant  if  he  desired  coun- 
sel to  represent  him,  nor  did  the  court  inform 
him,  at  the  time  nor  at  any  other  time,  that  be 
had  a  right  to  be  reprraented  by  counsel,  nor  did 
•the  coart  advise  the  defendant  at  any  time  that, 
if  he  was  unable  to  employ  counsel  and  would 
signify  his  desire  to  be  represented  by  one,  the 
court  would  appoint  some  attorney  to  represent 
him,  nor  did  the  court  make  inquiry  as  to  the 
ability  of  the  defendant  to  employ  counsel." 

The  section  of  the  Constitution  and  the 
statute  referred  to  are  as  follows: 

"In  all  criminal  prosecuti<Hu  the  accused  shall 
have  the  rifcht  to  a  speedy  and  public  trial,  by 
an  impartial  jury,  in  tiie  county  where  the  crime 
was  committed,  and  shall  be  heard  by  himself, 
or  counsel,  or  both,  to  demand  the  nature  and 
cause  of  the  accusation  against  bim,  to  meet  the 
witnesses  against  him  face  to  face,  and  have 
compulsory  process  for  the  attendance  ot  wit- 
nesses in  nis  favor,  and  shall  be  furnished  wltii 
a  copy  of  the  indictment  against  him."  Sectl<m 
11,  Declaration  of  Rights. 

"After  any  person  sh^  be  indicted  ft>r  felony 
or  for  a  misdemeanor,  or  after  an  information 
shall  be  filed  against  bim,  if  he  be  not  already 
in  custody,  a  capias  shall  issue  for  his  arrest  and 
shall  be  directed  to  all  and  singular  the  sheriSs 
of  the  state  of  fiWida,  and  when  the  grand 
Jury  shall  have  presented  to  the  circuit  court  a 
bill  of  indictment  for  felony,  and  the  accused  be 
in  custody,  the  court  shall  cause  him  to  be  ar- 
raigned and  tried  at  the  same  term,  unless  rood 
cause  be  shown  for  a  continuance,  and  shall  al- 
low him  counsel  to  assist  him  in  his  trial  if  he 
desires  it."  Section  8960,  Gen.  SUts.  1906; 
Florida  Compiled  Laws  1914. 

In  Gntts  T.  SUte,  M  Fla.  21,  4S  South.  491, 
this  court  said: 

"It  has  been  the  general  practice  in  trial 
courts  in  this  state,  wnen  a  party  charged  with 
felony  has  been  brought  to  the  bar  for  arraign- 
ment, to  inquire  of  the  accused  whether  he  had 
counsel  to  represent  him,  and,  if  upon  Inquiry  it 
developed  that  he  had  no  attorney  and  was  un- 
able to  employ  one,  to  ask  the  accused  whether 
he  desired  one  to  represent  him.  If  be  signi- 
fied his  desire  to  be  represented  by  counsel,  then  it 
has  been  the  practice  for  the  trial  judge  to  ap- 
point some  attorney  to  represent  the  accused. 
This  practice  is  in  accord  with  the  letter  and 
spirit  of  section  11  of  the  Bill  of  Bights,  and 
section  3969  of  the  GHieral  SUtutes  of  1006. 

*  *  But  the  right  of  an  accused  to  be  de- 
fended by  counsel  is  one  which  may  be  waived, 
and  the  trial  court  lias  no  authority  to  compel 
one  who  is  of  mature  age  and  judgment  to  ac- 
cept the  services  of  an  attorney.  While  the 
practice  in  thig  state  has  been  as  indicated 
above,  still  there  is  no  law  requiring  it,  and  it  is 
not  nsnal  for  the  record  to  show  that  this  prac- 
tice is  observed.  In  Qie  absence  of  anything 
from  the  record  which  shows  the  contrary,  it 
must  be  presumed  that  the  trial  court  did  its 
duty.  It  cannot  be  presumed  ^at  an  accused 
perscm  was  denied  the  privilege  of  counsel  when 
desired  by  him." 

[1, 2]  It  does  not  appear  that  th^  unlst- 
anoe  of  oounael  was  "desired  by"  the  accused ; 
and  the  mere  tBilore  ot  the  trial  judge  to 
ask  the  accused  it  he  dedred  coons^  or  was 
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tmaSle  to  employ  counsel  to  represent  him 
In  tbe  case,  or  to  Inform  him  that  he  had  a 
right  to  be  represented  by  counsel,  or  that 
the  court  would  appoint  counsel  to  r^reseot 
him  U  he  so- desired,  does  not  show  a  d^riva- 
tloa  ot  any  right  secured  to  the  accused  by 
law;  nor  does  this  wnissUm  al<ne  show 
emmeous  w  harmful  procedure.  A  party 
<m  trial  for  a  fel<my  may  waive  his  il^t  to 
have  counsel,  and  may  conduct  lua  own  de< 
fenae  under  the  statute  which  provides  that 
"any  person  may  manage  his  own  cause  in 
any  of  the  courts  of  this  state."  Secttcm 
1347,  Gen.  Stats.  1006;  Florida  Oomplled 
Laws  1914. 

It  does  not  appear  that  liie  aocued  was 
not  competent  to  'Inanage  Ub  cause,"  or  that 
he  In  fact  dorired  ttw  aaslataiice  ot  cowmAi 
nor  Is  thwe  anything  to  indicate  tiUit  tbe 
accused  did  not  hare  a  fair  trial  wherein  all 
of  his  substantial  xl^ts  were  acoHded  to 
him  in  doe  coarse.  Ontts  t.  State,  supra. 

Judgment  affirmed. 

BROWNE,  a  J.,  and  TAYtOB,  BDLIS, 
and  WEST,  JJ.,  concur. 


FliOBIDA  BAST  COAST  BT.  CO.  r.  CITT 
OF  HIAML 

(Supreme  Conrt  <tf  Florida.  Aug.  18,  1918.) 
(Svttabftt  fiy  tht  Court.) 

1.  CONTBACTB  «=>1C3— COKSTBDCTION. 

In  construing  a  contract,  no  word  cmtained 
In  it  Is  to  be  treaited  as  a  ledundanCT  if  any 
meaning  reasimable  and  noisistent  wiui  other 
parts  can  be  given  to  it. 

2.  Bailboadb  •=»95(7)  —  Cbo8SIN08  — Con- 
tract WITH  Railway— "Pot  nr"— "Opbe- 
atb"— "Mai  wTAiH. " 

In  a  c<»)tract  in  which  the  terms  "pat  in," 
"operated,"  and  "maintained"  are  uaed.  each 
describes  a  separate  and  distinct  act  or  class  of 
acts,  and  neither  means  exactly  the  same  as  the 
otlier.  and  no  oaa  of  them  can  be  rejected  as 
surplusage. 

[Ed.  Note.— Fw  otfitt  d^nitiraiB,  see  Words 
and  Phrases,  ITlist  and  Second  Series,  Main- 
tain; Operate.] 

8.  MDH ICIFA^  COSPOSATIONS  «s»260CU— POB- 

CBASE  OF  Right  of  Wat. 
A  city  has  the  right  to  pnrchase  a  right  of 
way  over  the  lands  of  a  raflroad  company.  It 
may  pay  for  the  same  in  cash,  or  it  may  be  in 
consideration  ot  the  benefits  which  the  city  de- 
rives from  the  openiog  of  a  street  over  the 
railroad  company's  land  take  upon  itself  the  ex- 
pense of  aEtordmg  protection  to  persons  and 
proper^  using  the  street. 

4.  Municipal  GoBPOBAXiora  <&»sra  —  Con- 

BIDERATION  OF  CONTEACT  —  OfBBATIHO 
GUABDS  AT  CSOSSINO. 

Where  a  city  receives  from  a  railroad  valua- 
ble property  rights  which  it  could  not  have  tak- 
en witiiout  just  compensntion,  and  also  received 
other  and  greater  benefits  in  the  removal  of 
switching  operations  from  tlie  heart  of  the  city 
to  several  miles  distant,  for  which  the  only 
consideraticm  on  the  part  of  the  dty  was  that 
it  would  bear  the  expense  of  operating  potice 
and  mechanical  guards  at  the  crossing,  such 
obligation  on  tiie  part  of  the  city  is  not  a  con- 
tract to  barter  away  its  police  power. 


5.  SuBBEnDBB  or  Police  Powsa. 

A  contract  between  a  dty  and  a  railway 
company  whereby  the  latter,  in  consideratioB 
of  the  city  bearing  the  expense  to  put  in,  oper- 
ate, and  maintain  a  street  crossing,  grants  to 
the  dty  a  right  of  way  over  its  property  for 
such  street,  is  not  a  bartering  or  cootrMting 
away  of  the  uoUoe  power  of  the  d^. 

Wbitfleld  and  West,  JJ.,  dissentini 

Appeal  from  Circuit  Court,  Dade  County; 
H.  Pierre  Branning,  Judge. 

Bill  by  the  Florida  East  Coast  Railway 
Company  against  the  City  of  Miami.  De- 
murrer to  the  bill  sustained,  and  bUl  dis- 
missed, and  complainant  aiveals.  Berersed. 

Armstead  Brown  and '  Shntta,  Smith  ft 
Bowen,  all  ctf  Miami,  for  an^ellant  Hudson, 
Wolfs  A  Caaon,  of  Miami,  for  appellee. 

BROWNE,  a  J.  This  la  a  suit  bzougtat  by 
the  Florida  East  Coast  Railway  CcHupany 
against  the  dty  of  Miami  to  have  an  ordi- 
nance ot  the  dty,  whidi  required  all  rail- 
way companies  operating  any  line  of  rail- 
way along  and  over  certain  streets  in  the 
dty  of  Miami  to  provide  and  maintain  and 
properly  operate  safety  gates  for  the  protec- 
tion of  persons  from  trains  and  locomotives 
approadilng  the  croesings  of  said  streets, 
declared  null  and  void,  In  so  far  as  It  re- 
quires the  cmnplainant  to  provide,  maintain, 
and  operate  safety  gates  at  the  crossing  on 
Eleventh  street,  and  for  an  lnjunctl(m  re- 
straining the  defendant.  Its  offlcers,  agents, 
and  servants,  from  taking  any  action  to  en- 
force the  ordinance  In  so  f&r  as  it  applies 
to  the  complainant,  and  to  restrain  the  de- 
fendant from  taking  any  action  to  compel  it 
to  provide,  maintain,  and  operate  safety 
gates  at  the  crossing  at  Eleventh  street 

A  demurrer  to  the  bill  was  sustained,  and 
the  bill  dismissed,  and  the  ccMnplainant 
brings  the  cause  to  this  court  on  appeal 
,  The  bill  alleges  that  for  many  years  prior 
to  the  3d*  of  September,  1914,  the  complainant 
was  the  owner  in  fee  simple  of  a  right  of  way 
100  feet  wide  In  the  dty  of  Miami  at  a  point 
where,  if  extended,  the  street  known  as 
Eleventh  street  would  cross  ito  rl^t  ot 
way — 

"on  which  rif^ht  of  way  there  was  located  at  and 
in  close  prozimltar  to  said  point  certain  railroad 
tracks,  yards,  and  station  facilities,  for  the 
movement  of  locomotivea  and  trains,  both  ^ight 
and  passenger,  for  the  switching  of  cars.  ctr.. 
one  of  said  tracks  thereon  located  beins  the 
main  line  of  your  orator's  railway  between 
Jacksonville,  Pla.,  and  Key  West,  Fla.,  and  the 
platform  of  orator's  passenger  station  extended 
across  where  said  Eleventh  street,  if  extended, 
would  Intersect  said  right  of  way;  that  this 
and  adjoining  portions  of  complainant's  right 
of  way  were  utilized  for  certain  of  oratoT^s  rail- 
road operations,  and  on  account  of  these  oper- 
ations being  carried  on  in  sudi  close  proximity 
to  the  business  portion  of  the  dty  of  Miami, 
the  dty  coundl  of  said  city  desired  the  removal 
of  certain  of  its  operations  from  this  portion 
of  said  right  of  way,  and  was  desirous  erf  se- 
curing the  openine  <a  said  Eleventh  street  ss 
an  important  public  thoroughfare  of  said  city. 
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serosa  wluit  was  at  that  time  private  railway 
property,  free  tnm  any  easement  for  public  use 
as  a  street  or  highway,  and  which  was  o^ds  put 
to  sach  use  for  station  and  railroad  purposes 
as  to  make  it  very  doubtful  whether  said  city 
could,  by  condemoiition  proceedinsa  or  other 
legal  process,  compel  your  orator  to  submit  to 
the  opening  and  extension  of  said  Meventh 
street  across  the  same." 

"That  to  remove  its  through  freight  opera- 
ttona,  its  coaling  facilities,  and  the  said  por- 
tion of  its  passenger  station  platform  from 
their  then  location,  described  in  the  preceding 
paragraph,  and  to  relocate  and  estAoUsh  the 
same,  with  its  yards  and  other  facilities,  so  as 
to  comply  with  the  desire  of  said  city  council, 
and  to  make  practicable  the  opening  op  of  said 
Eleventh  street  through  said  right  of  way,  would 
reQQire  the  expenditure  of  la^  sums  of  money 
by  the  railway  company.*' 

The  bill  In  substance  furtlier  alleges  that 
after  scnne  negotiations  betweoi  the  au- 
tborltles  of  the  dty  of  Miami  and  the  officers 
of  the  complainant  company,  an  ordinance 
was  adopted  by  the  dty  councU  of  Septem- 
ber 3,  1914,  In  which  it  was  stated  that,  in 
consideration  of  a  deed  of  dedication  by  the 
railway  company  over  Its  right  of  way  neces- 
sary to  the  extension  of  Eleventh  street 
across  the  same,  and  other  considerations 
therein  mentioned,  it  was  provided  that  the 
crossing  to  be  put  In  at  Eleventh  street 
should  be  "put  In,  operated,  and  maintained 
without  expense"  to  the  railway  company; 
that  within  30  days  from  the  passage  o{  the 
ordinance  the  complainant  filed  Its  written 
acceptance  of  it,  and  that  by  thus  accepting 
the  ordinance  It  became  a  binding  contract 
between  complainant  and  the  city  of  Miami. 

That  within  15  months  after  the  adoption 
of  the  ordinance  the  complainant,  In  ful- 
flllmeot  of  Its  contract  with  the  city,  executed 
and  delivered  to  the  dty  of  Miami  a  deed  of 
dedication  for  street  purposes  in  the  ex- 
tension of  Eleventh  street,  a  right  of  way  of 
the  width  of  Blev^th  street  as  then  estab- 
lished across  complainant's  property,  being 
50  feet  north  and  south,  and  100  feet  east 
and  west  The  deed  provided  that  in  ac- 
oordanoe  with  the  ordinance  the  crossing 
should  be  "put  in,  (werated  and  maintained 
wtttaont  eoEpenn^'  to  the  railway  onnpany, 
and  subject  to  its  unrest  rioted  use  for  tradu 
and  railway  purposN,  whidi  deed  of  dedlca- 
tlon  wu  delivered  to  and  accepted  by  the 
iAtj,  and  Bterentb  street  opcsied  up  by  the 
ctty  acroBs  tlie  nllway's  ri^t  of  way  ud, 
in  recognition  of  the  obligation  resting  upon 
tbe  dty  nnder  tb»  ordlnanoe  and  deed  of 
dcdldktion,  '*to  pat  In,  operate  and  maintain 
wlthont  expenetf'  to  the  raUwar  company 
the  crossing  at  ESeroith  street,  tbe  dty, 
after  opening  lOteventfa  street  aeross  the 
light  ot  way  and  constmcting  the  mwslng, 
emp1<ved  a  watdiman  at  the  crossing  at  the 
expense      the  d^. 

That  the  dty  is  now  meikSitg  to  compel  the 
railway  company  to  pat  In,  maintain,  and 
cqperate  MuBBty  gates  at  the  eroadng  of  Elev- 
enth street  which  has  beoi  dedicated  by  the 
railway  for  street  purposes. 


Then  follow  averments  to  show  the  com- 
plainant's right  to  Invoke  the  aid  of  a  court 
of  equity,  and  wherein  the  ordinance,  the 
operation  of  which  the  bill  seeks  to  ^oin, 
Is  Illegal  and  void. 

All  phases  of  the  case  have  been  dabwate' 
ly  discussed  by  counsel  on  both  sides,  but 
the  case  hangs  on  two  pn^sltlons;  the 
meaning, of  the  word  "operate"  as  used  In 
the  contract,  and  the  power  of  the  dty  to 
enter  into  a  contract  to  pay  the  expenses  of 
operating  the  appliances  and  safegiiarda 
which  are  usually  operated  at  crossings  oo 
much  used  streets  In  tiilckly  populated  dtiea. 

[1, 1]  TtM  UU  and  exhibits,  which  by  apt 
words  were  made  a  part  of  the  bill,  show 
that  the  dty  desired  to  extend  Eleventh 
street  over  and  across  the  railway's  right 
of  way,  and  that  to  do  this  It  not  only  had 
to  cross  Its  tracks  and  yards,  bat  a  part  of 
the  platform  of  the  passeng^  station,  and 
that  the  dty  was  also  dedrona  for  the  re- 
moval of  the  operatltHis  of  the  railway  and 
the  movement  of  tbe  looomotlTefl  and  trains 
and  the  awltchlng  of  Its  cam  trma  soch  doae 
pr(nlmlt7  to  the  bnaineBs  pcnUon  of  the  dty, 
and  In  wder  to  aecnra  these  very  substantial 
advantages,  and  acgnire  the  right  to  opeiii 
Eleraith  street  over  the  railway's  right  ot 
way,  it  enaded  an  tn^nance,  whl6h,  whoi 
acceitted  by  the  railway,  became  a  cwtract 
between  the  railway  and  the  dty;  and,  while 
there  were  certain  mutual  ooncesslous,  the 
principal  one,  and  the  one  now  under  con- 
sideration, was  that  audi  crossinK  was  "to 
be  put  in,  operated,  and  maintained  without 
expense"  to  tbe  railway  ciwipany. 

It  appean  ttom  the  bill  that  tbe  dty  put 
In,  maintained,  and  also  operated  the  cross- 
ing for  a  time  witliout  expense  to  the  rail- 
way, but  In  March,  1916,  it  sought  by  ordi- 
nance to  require  the  railway  cmnpany  to 
beer  the  expense  by  providing,  maintaining 
and  operating  safety  gates. 

The  dty  contends  that  in  construing  the 
contract,  the  word  "operate'  should  be  re- 
jected as  mere  surplusage.  If  a  vital  word 
upon  #hich  a  contractual  obligation  rests 
may  he  treated  by  ttie  courts  as  surplusage, 
there  would  he  an  end  to  the  dignity  and 
solem^ty  of  contracts.  Against  the  conten- 
tion of  the  dty,  however,  is  the  well-settled 
rule  of  construction  that  no  word  in  a  ccm- 
tract  Is  to  be  treated  as  a  redundancy,  If 
any  meaning  reasonable  and  oonslstent  with 
other  parts  can  be  given  to  It.  9  Oyc.  688; 
Randel  v.  Chesapeake  ft  Del.  Oanal  Co.,  1 
Har.  (Del.)  tSl;  World's  Fair  Hotel  Bureau 
V.  Courtright,  57  HI.  App.  281;  BoUand  v. 
McCarty,  19  La.  77;  Heywood  v.  Heywood^ 
42  Me.  229,  66  Am.  Dec.  277. 

The  first  question  presoited  ts  the  con- 
structi<m  of  the  word  'Valerate"  as  used  in 
the  ordinance  of  S^tnnber  S,  1&14.  The- 
dty  advances  the  argnmoit  that  the  word 
"operate"  is  an  active  ytxb,  and  has  no  mean- 
ing in  connection  wltb  a  street  oosdni^  w  ai 
street  and  tiiat: 
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A  "street  Is  not  a  madiiofl  or  anything  tangi- 
ble which  can  be  operated,  and  that  it  is  a 
mere  panoUe  apace  over  wbldi  thing*  in  m>era- 
tion  more,  and  that  a  atreet  or  a  street  cross- 
ing  cannot  move  or  operate  or  be  operated,  and 
that  the  word  'operate'  in  the  ordinance  is 
without  effective  meaning,  and  does  not  put 
upon  the  titj  of  Miami  the  burden  o(  maintain- 
ing at  the  crossing  gates  or  watchmen  which 
may  be  necessary  for  the  protection  of  the  pub- 
lic from  the  dangers  incident  to  the  opoataon 
of  railway  trains  over  the  street" 

We  find,  on  investigation,  that  the  word 
"operate"  has  been  used  1^  the  conrts  with 
regard  to  streets  and  roads  In  the  very  sense 
which  the  appellee  contends  It  cannot  be 
used,  and  snch  use  is  common  In  connection 
with  toll  roads  and  turnpike  roads  to  ex- 
press the  meaning  which  the  railway  con- 
tends should  be  given  to  the  words  "put  In. 
maintain  and  <^perate"  in  the  contract  A 
reference  to  a  few  of  the  cases  will  show  Its 
use  In  this  sense.  In  Snell  v.  City  of  Chica- 
go, 133  lU.  413,  24  N.  B.  532,  6  U  R.  A.  858, 
the  conrt  says  there  was  no  contract  that 
"different  owners  should  maintain  and  oper- 
ate dlffer^t  parts  of  the  road."  Again: 

"Theref<ne  up<m  the  aasumpti<m  that  tiie 
whole  road  had  been  completed  uid  was  in  op- 
eration on  August  S,  1870." 

"The  prayer  is  that  defendant  be  restrained 
from  operating  its  turnpike,  and  not  from 
building  it."  Board  of  Internal  Improvements 
of  I^c<^  County  V,  Stanford  &  Lwan  Creek 
Turnpike  E.  Co.,  91  Ky.  291, 18  S.  W.  782. 

"The  petitioner  constructed  said  tdl  road 
under  the  provisions  of  our  statute,  and  since 
that  time  has  (Nmtinuously  operated  the  same." 
Southern  Devdopment  Co.  of  Nevada  v.  Doug- 
lass, 26  Nev.  2808  Pae.  OS. 

"The  authority  of  the  police  Juries  with  re- 
spect to  the  construction  and  management  of 
toll  roads  is  as  broad  as  that  which  concerns 
the  establishmoit  of  such  roads,  and  they  may 
build,  maintain  uid  operate  sodi  roads  directly, 
or  they  may  contract  with  other*,  whether  cor- 
porations or  individuals,  for  their  construction, 
maintenance  and  operation." 

Again: 

'There  can  be  no  donbt  that  the  plank  road 
is  a  vital  necessity,  and  it  is  not  denied  that  it 
has  been  maintained  and  opcnteA,  with  occa- 
afonal  intervals  as  a  toll  road." 

In  the  OTdinanoe  which  the  court  was  con- 
stderlng  In  that  case  we  find  this  langnage: 

"And  said  company  is  hereby  authmrized  to 
operate,  maintain  and  control  a  plank  road." 
etc.    St.  Joseph  Plank  Road  Oo.  t.  Kline,  106 

La.  32&,  SO  South.  854. 

The  ordinances,  legislative  enactments  or 
contracts  by  wblcb  toll  roads  are  established 
use  language  of  the  same  Import  as  that  used 
in  the  ordinance  under  consideration.  The 
toll  roads  are  to  be  built,  maintained,  and  op- 
erated, as  the  crossing  at  Eleventh  street 
was  to  be  "put  In,  maintained  and  operated." 
To  put  in  or  build  a  road  or  crossing  means 
to  construct  It ;  to  maintain  it  meaos  to  keep 
it  up;  to  operate  It  means  to  put  In  and  use 
such  appliances  and  employ  such  persons  as 
are  necessary  to  the  purposes  for  which  the 
road  or  cros^ng  Is  to  be  used. 

To  opiate  a  turnpike  or  toU  road  means 
to  put  In  gates  or  bars,  If  necessary,  and  to 
employ  the  services  of  some  one  to  open  and 


close  t3ie  same,  and  ctHlect  tlie  tolla  from  par- 
ties udng  the  road.  To  operate  a  crossing 
means  to  put  in  safety  gates  or  bare  with  the 
necessary  to  oi>erate  tliem  or  the  sta- 
tioning of  a  watdiman  to  warn  persons  when 
It  Is  unsafe  to  use  the  crossing,  and  inform 
them  vhea  they  may  do  so  with  safety. 

[1]  EsLdx  of  the  terms  used  in  the  ordi- 
nance under  consideration  describes  a  seim- 
rate  and  district  act  or  class  of  acts,  and 
neither  means  the  same  as  the  other.  In 
McChesney  v.  YUlage  of  Hyde  Park»  151  111. 
634,  37  N.  B.  868,  the  court  aays: 

"The  word  'cq;ierate'  does  not  mean  the  same 
thing  as  either  the  word  'ccnstruct*  the  word 
'maintain,'  or  the  expression  *keep  In  repair,' 
and  is  not  included  in  tbe  significations  of  ei- 
ther." 

In  the  contract  betwe«i  the  cit7  of  Miami 
and  the  Florida  Bast  Coast  Railway  the  word 
"(Verate"  had  a  distinct  meanin&  and  was 
need  tor  a  definite  puipos^  and  imposed  apon 
the  clt7  an  obligation  to  do  everything  with 
regard  to  the  croastng  necessary  for  the  pnt^- 
11c  safety,  without  expense  to  the  railway 
company.  The  use  of  gates  or  the  onploy- 
ment  of  watchmen  are  essential  to  the  safety 
d  the  public  at  a  railway  crossing  on  a 
much-traveled  street,  and  their  use  consti- 
tutee  the  operation  the  crossing.  The  of- 
ficials of  the  railroad  company  knew  that  if 
they  i>ermltted  the  dt7  to  open  EHevmfh 
street,  its  right  of  way,  it  would  entail  cer- 
tain ex[>enses.  such  as  the  original  cost  ot 
construction,  which  tb^  covered  by  the  term 
"put  in";  the  npke^,  which  they  covered  by 
tlie  word  'tealntnin";  and  the  expense  of 
opening  and  closing  gates,  or  employing  a 
watchman,  whl<^  they  covered  by  the  word 
"operate."  It  Is  difficult  to  find  a  word  bet- 
ter suited  to  include  all  expenses  that  might 
be  Incnrred  by  means  of  the  use  of  the  cross- 
ing. If  the  city  had  stipulated  to  pay  the 
expense  of  op«ilng  and  closing  the  gates,  or 
for  the  employment  of  a  watchman,  it  ml^t 
not  have  covered  improved  methods  fOr  the 
protection  of  persons  and  propwty  aslDg  the 
crosBlDft  which  it  ml^t  from  time  to  time 
have  desired  to  substitute  for  those  In  use 
when  the  contract  was  made ;  eo  the  word  "op- 
erate" was  used  to  cover  all  i»«seiit  or  fnturo 
metbodjs,  appliances;  or  adjuncts  whi<di  eqie- 
rience  might  demonstrate  to  be  upediait  or 
proper  to  be  used  at  a  atreet  and  railway 
crossing. 

[4,  fij  We  are  next  confronted  with  tlM 
questifflk  whether  the  dty,  in  contracting  to 
operate  the  crossing  without  expense  to  the 
railway  company  was  abdicating  the  police 
power  of  the  municipality  and  illegal  and 
void.  The  protection  of  public  health,  public 
morals,  and  public  safety  is  a  duty  whl<4i  the 
state  owes  to  its  InhaUtants,  and  they  have 
authorized  it  to  do  such  things  as  are  neces- 
sary for  the  perfwmance  of  this  duty ;  it  is 
a  sacred  trust,  and  the  poUoe  powtt  is  de- 
rived frtHn  the  necessities  of  its  execntioo. 
It  Is  well  settled  that  the  state  cannot  divest 
itself,  by  contract  or  otherwise  of  Its  poUua 
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power,  but ««  do  not  tldnk  the  cam  preMoted 
here  has  that  aspect  Tba  fallacr  In  Uie  eon* 
teotlMi  <si  KBpeilee  grows  oat  of  its  concep- 
Uoo  of  the  police  power,  as  the  means  of  par- 
ing ISor  protection,  rather  than  protecttou  itr 
sel^  thus  making  the  paymeot  the  main  pur- 
pose and  public  Ileal  th,  morals,  and  safety, 
mere  Incidents. 

We  think  there  la  a  clear  distinction  be- 
tween a  oimtract  by  ttie  state  in  reference  to 
a  matter  within  reach  of  the  police  power  and 
a  ctmtract  to  anqkend  or  divest  Itself  thereof. 

Tb&  Snpr«ne  Court  of  the  United  States 
has  indicated  that  it  recognizes  the  distinc- 
tion in  this  language: 

"While  we  are  not  prepared  to  say  that  the 
legislature  can  make  valid  contracts  on  no  sub- 
ject embraced  in  the  largest  definition  of  the  po- 
lice power,  we  think  that  in  regard  to  two  eob- 
jects  so  embraced.  It  cannot,  by  any  contract, 
limit  the  erprclsw  of  those  powers  to  the  preju- 
dice of  the  general  welfare.  These  are  the  pub- 
lic health  and  pnbUc  morals.  The  preservation 
of  these  is  so  necessary  to  the  best  interests  of 
social  oivanizatitHi  that  a  wise  policy  forbids 
the  l^lslative  body  to  direst  itself  of  the  pow- 
er to  enact  laws  tor  the  preservation  of  health 
and  the  repreasUm  (rf  crimes"  Butcfaws'  Union 
Slaushterhouse  Oo^  t.  Crescent  City  Llve-Stoek 
Landing  Co.,  Ill  U.  S.  746,  4  Sop.  CL  6S2,  28 
L.  E3d.  585. 

It  Is.  worthy  of  note  that  Mr.  Justice  Mil- 
ler drew  a  distinction  between  contracts  af- 
fecting "public  health  and  public  morals"  and 
those  affecting  "public  safety,"  and  that, 
while  he  condemned  contracts  which  limited 
the  exercise  of  the  power  to  protect  public 
health  and  public  morals,  to  the  prejudice 
of  the  general  welfare,  the  question  of  a 
state,  obligating  itself  for  a  valuable  and 
raffldent  oonMderatlon,  to  pay  c»tain  ex- 
penses which  might  be  incident  to  Ae  preser^ 
Tatlon  of  the  public  morals  and  the  protection 
of  the  pnMlc  health  was  not  Involved. 

Can  it  be  said  that  by  the  contract  between 
the  dty  of  Miami  and  the  Florida  Bast  Coast 
Itailway  the  has  limited  the  exercise 
of  its  police  power  to  the  prejudice  of  the 
general  welfare?  We  do  not  tliink  so.  TbB 
<Aty  has  iSk  no  ^ise  Umtted  the  exercise  of 
Its  police  power,  bat,  on  the  contrary,  Is  ex- 
ercising It,  and,  if  it  perftMVM  Its  dnty  to  the 
public,  will  continue  to  do  so.  Ibere  is 
DDtblng  In  the  contract  whereby  the  dty  di- 
vests itself  of  its  duty  to  Insure  the  safety 
of  persons  using  the  crossing.  The  conten- 
tion of  the  apptftee  that,  because  the  dty 
rtileved  the  milway  of  the  expense  (tf  opw 
atlng  the  crossing  in  owMeratioa  at  a  grant 
from  the  railroad  by  which  the  dty  acquired 
the  right  t»  extend  Bleventb  street  orer  the 
mUroad's  right  of  way.  it  divested  itself  <a 
Its  power  to  protect  the  public  is  not  sound. 

We  fail  to  see  wherein  there  Is  any  sur- 
render of  its  police  power  the  dty  by  pat- 
ting In,  <q;>eratlng,  and  maintaining  the  cross- 
ing on  the  omtrary  it  Is  exerdsing  its  police 
power  vbsa  it  does  this.  The  question  of 
who  pays  the  expense  does  not  determine 
whether  or  not  it  is  a  surrender  or  bartering 
away  of  such  power. 


Traffic  on  the  streete  In  large  dties  Is  ctxi- 
trc^led  by  virtue  of  the  state.  In  handling 
it  ai^Uanoes  are  used  at  street  crosi^i^  to 
indicate  when  all  traffic  movement  must  cease 
and  when  it  may  proceed.  BmpIoySs  of  the 
dty  operate  these  appliances  and  relate  the 
traffic  On  some  streets,  surface  cars  and 
auto  Uos  lines  are  operated,  which  bear 
none  of  the  expense  ot  handling  the  traffic 
except  as  Is  borne  by  all  taxpayers.  Can  it 
be  said  that  a  dty  Is  not  exercising  its  police 
powers  for  the  protectlw  of  persons  and 
property  In  thus  regulating  traffic  merely  be- 
cause it  bears  the  expense,  instead  of  placing 
It  directly  on  those  using  the  streets?  A  dty, 
under  Its  police  power,  could  enact  a  toll 
from  every  person,  street  car,  or  bus  using  a 
street  crossing,  where  it  was  necessary  to 
maintain  appliances  and  station  employes  for 
the  public  safety,  but  it  may  also,  in  lieu  ot 
collecting  such  tolls  from  street  cars  and 
busses,  contract  for  a  valuable  consideratloii, 
to  relieve  them  from  paying  tolls  ftnr  eadi 
trip.  Sndi  a  contract  would  not  be  bargain- 
ing away  the  dty's  tight  to  exerdse  its  police 
power,  although  it  would  be  in  relation  to  a 
matter  which  the  dty  in  the  performance  of 
Its  duty  to  the  public  has  ample  police  power. 

In  the  instant  case  the  dty  of  Miami  re- 
ceived from  the  railway  valuable  property 
righto  which  it  could  not  have  taken  frcmi 
it  without  Just  compensatlML  It  also  re- 
cdved  other  and  greater  boieOto  by  thp  re- 
moval ot  the  switching  (^ratlonB^  the  sta- 
tion and  tra<As  from  witbin  the  heart  of  the 
dty,  to  four  or  6ve  miles  distant.  The  dty 
when  It  entered  Into  this  contract  with  the 
railway  was  no  doubt  sattsfled  that  it  had 
recdved  ample  consideration  from  the  rail- 
way for  what  It  agreed  to  give  In  return,  the 
expense  of  operating  the  crossing. 

Numerous  Illustrations  suggest  themselves 
to  show  that  a  contract  Ecuch  as  this  Is  not 
one  by  which  the  dty  divesta  itself  of  Its 
police  power.  Thus  where  there  was  a  tract 
of  land  within  the  corporate  limits  of  a  dty, 
on  which  were  mosquito  breeding  ponds, 
marshes,  and  heavy  undergrowth,  the  city,  im- 
der  Its  police  poww,  could  require  the  owners 
to  keep  the  ponds  and  marshes  drained  and 
the  undergrowth  kept  down,  but  if  the  own- 
er were  to  ccmvey  this  property  to  the  dty 
for  use  as  a  public  park,  and  the  dty  in 
consideration  thereof  should  contract  to  keep 
the  ponds  drained,  and  marshes  drained  and 
undergrowth  kept  down,  without  expense  to 
the  owner,  it  would  be  clearly  within  Ite  pow- 
ers, and  such  a  omtract  vronld  not  be  a  sur- 
rraider  or  bartering  away  of  Ite  police  pow«r 
or  its  rights  to  exerdse  the  Bam&  Nor  would 
the  city  be  permitted,  after  taking  posses- 
sion of  the  property  and  converting  it  Into  a 
public  park,  to  repudiate  its  part  of  the  con- 
tract to  keep  the  property  drained,  and,  while 
retaining  posseaalon  of  the  property  and  en- 
joying the  beneflte  therefrMn,  require  the 
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owner  to  bear  that  ezpenae.  If  the  dty 
should  sabseqnently  abandon  the  park  and 
restore  the  property,  It  might  afterwards  re- 
quire him  to  bear  the  expense  of  keeping  It 
drained,  but  that  question  Is  not  presented 
here,  as  the  dty  of  Miami  does  not  propose 
to  return  the  street,  and  from  the  nature  of 
the  acts  wht<rh  have  been  i>erf armed  by  the 
railway  In  accordance  with  the  oUlgatloo  of 
its  contract  the  parties  cannot  now  be  re- 
stored to  the  altnatlon  In  which  they  were  be- 
fore the  contract  was  entered  into. 

It  does  not  appear  tliat  the  facts  In  the  case 
of  State  ex  rel.  City  of  Minneapolis  t.  8t 
Paul,  M.  &  M.  R.  Co.,  96  Minn.  380,  108  N. 
W.  261,  28  L.  R,  A.  (N.  8.)  298,  120  Am.  St. 
Rep.  581.  8  Ann.  Cas.  IMT,  relied  on  by  the 
aivellee,  were  the  same  as  those  in  the  in- 
stant case,  and  cannot  therefore  t>e  taken  by 
this  court  as  conclnsire  on  this  subject.  In 
that  case  If  the  railroad  company  had  owned 
all  the  land  orer  whlcb  new  streets  were 
to  be  opened,  and  had  granted  the  lands  to 
the  dty  Tor  street  purpoaea  on  ctntsldMatlon 
that  the  city  shonld  bear  tlie  expense  ot  am- 
stmcting  and  maintaining  all  crossings  and 
approadies,  a  conclialoa  In  accord  with  the 
decision  in  this  ease  would  probably  have 
been  reached. 

A  later  case,  and  one  in  accord  with  Justice 
and  good  conscience.  City  of  Cliicago  t.  Chica- 
go ft  Western  Indiana  R.  Ca,  174  III.  App. 
^2,|is  In  harmony  with  the  concluslrai  reach- 
ed by  us.   In  that  case,  the  court  said: 

"And  while  it  ia  true  that  a  muuioipal  Kovem- 
ment  *aa  a  representative  of  the  state'  cannot,  by 
a  contract,  'surrender  or  alienate  a  strictly  gov- 
emmeDtal  functlcm,  which  it  ia  required  to  con- 
tinue in  existence  for  the  welfare  of  the  public' 
(City  of  Chicago  v.  Chicago  Union  Traction  Co., 
199  lU.  200,  p.  270  [65  N.  E.  248,  5©  L.  R.  A. 
666],  it  is  equally  true  that  a  municipal  cotpon- 
tion  may  be  equitably  estopped,  not  inde«i  by 
mere  lapae  of  time,  but  by  circumstances  which 
make  it  uncMiformable  to  right  and  justice, 
from  exercising  a  power  over  the  one  and  man- 
agement of  some  particalar  highway  which 
would  otherwise  fall  within  its  police  powers 
considered  in  their  broadest  aspect 

"This  is  the  doctrine  adopted  by  our  Supreme 
Court  in  cases  like  Chicago,  B.  I.  ft  P.  R.  Co. 
V.  City  of  JoUet,  79  111.  25,  Chicago  ft  N.  W. 
R.  Co.  People,  91  111.  2S1,  Martel  t.  Gitj 
of  East  St  Louis,  94  III  67.  and  City  of  Chi- 
cani  T.  Sawyer,  166  111.  200  [46  N.  E.  759]. 
and  tiiese  decislcms  sre  In  harmony  with  the 
general  coum  of  declsimis  in  other  jurisdic- 
tions." 

The  Xortfaern  P.  R.  Co.  r.  State  of  Minne- 
sota ex  rel.  City  of  Ehiluth,  208  U.  S.  583. 
28  Sup.  Ct.  341,  52  L.  EM.  630,  la  much  re- 
lied on  by  the  appellee.  In  that  case  tlie 
obligation  of  the  railroad  company  existed 
before  the  contract  or  compromise  agreement 
was  entered  Into.  The  obllgaticm  to  construct 
viaducts  orer  Its  tracks  and  keep  them  in 
repair  was  a  pre-existing  one. 

The  distinction  between  the  Dulutfa  Case 
and  the  one  at  bar  is  a  vital  one.  In 
the  former  there  was  an  existing  obligation 
on  the  part  ct  the  railroad  at  the  time  the 


oontrmct  wu  nude,  wberrtqr  the  dty  aomn- 
dmd  Its  power  to  compel  tlie  railroad  to  fol- 
flll  ItaobUgatioD.  In  the  tnatant  ease  no  ncfa 
obllgatl<m  existed  prior  to  the  making  of  the 

ccmtract.  Ae  long  as  the  railroad  owned  the 
land  and  th«r«  was  do  street  orer  it,  it  owed 
no  duty,  and  the  dty  had  no  rights,  to  be 

surrendered  by  the  contract 

In  the  Dtiluth  Case  lAke  avenue  had  been 
dedicated  for  street  purposes,  when  in  1869 
the  railroad  laid  its  first  trades  across  It. 
Hie  dty  did  not  get  its  right  to  extoid  Che 
street  orer  and  across  the  railroad  tracks 
from  the  railroad.  Hie  pc^ce  power  orer 
the  street  existed  betoTB  the  railroad  was 
bnllt  over  It,  and  liefwe  the  contract  was 
entered  Into.  In  the  instant  case  the  rsil- 
road  was  built  and  was  In  operation  for  a 
number  of  years  before  It  granted  to  the  dty 
for  a  valuable  conslderatloo  the  right  to  open 
a  street  over  its  proper^,  and  antll  tbe  rail- 
road granted  to  the  dty  a  right  <tf  wm.j  there 
was  no  traffic  to  regulate. 

When  the  dty  of  Duluth  made  the  con- 
tract to  pay  part  of  the  expense  of  building  the 
viaduct  and  to  maintain  for  15  years  tbe 
part  of  the  bridge  over  the  railway's  right  o* 
way  and  perpetually  maintain  tbe  approaches 
it  already  had  the  power  to  require  the  rail- 
road to  bear  all  this  expense,  and  It  contract- 
ed away  an  existing  power  and  obligation  to 
the  public.  On  the  contrary,  as  long  as  tbe 
property  through  which  eleventh  street  was 
extended  by  tbe  dty  of  Miami  remained 
private  pr<^rty,  the  city  had  no  police  power 
orer  It,  and  none  exited  to  be  oonttBCtei 
away. 

The  Duluth  Case  can  only  be  regarded  as 
analogous  to  the  Instant  case  by  confusing 
the  facts  in  the  two  cases ;  the  I>uluth  Case 
deals  with  and  is  oonflned  to  the  question  of 
laying  out  streets  orer  lands  which  the  dtr 
had  the  rig^t  to  use  for  street  purposes 
independent  ot  its  contract  with  tbe  railroad : 
and  in  the  Instant  case  tbe  dty  had  no  ri^t 
to  «xteaA  Eleroith  street,  exesfpt  as  it  acqidr- 
ed  that  right  by  its  contract  with  tlie  rail- 
road. In  the  Duluth  Case,  the  contract  was 
entered  into  aft«  the  dty  had  acquired  lu 
right;  In  the  Inatant  ease^  the  cttr  Iwd  n» 
right,  until  after  tbe  making  of  the  oontraet 

None  of  the  Hinneeota  cases  diacuased 
In  the  Duluth  Case  deal  with  a  situation  like 
tibia,  wbefe  the  poww  at  tbe  dtjr  to  «taid 
Eleventh  street  was  acquired  by  tbe  contract 
with  the  railroad.  In  the  Hinneaota  cases 
the  dtys  rl^t  to  opai  or  exteaid  the  streets 
existed  prior  to  and  indqpendent  of  the  coo- 
tract,  whldi  contracts  were  not,  as  In  this 
case,  for  the  acquisition  ot  pnp^ttj,  tmt  fbr 
tlie  pvotecUon  of  ttie  pnbUo  In  tbe  oae  of 
streeta  over  which  the  dty  already  had  rl^ts 
or  whldi  it  acqnired  snbseqnentty  from  a 
source  other  than  the  railroad. 

The  fallacy  in  applying  the  Dolntb  Case 
and  others  along  the  same  lines  to  the  fkcts 
in  the  instant  case  arissa  from  a  tallnre  to 
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dlstlngnlah  betwera  a  etmtract  by  a  cU7  to 
acqnlre  property  and  proper^  rigbta  and 
to  enter  Into  an  obUgaUm  in  consideration 
thereof  and  a  contract  to  tertor  away  an 
existing  power. 

In  tbe  Dulutb  Case,  the  court  said  "the 
ri^t  to  exercise  the  police  power  Is  a  cimtlna- 
iDg  one,"  and  a  thing  to  be  "continnlng" 
must  be  pre-exlstent  dty  of  Miami 

did  not  have  the  police  power  now  sought  to 
1>e  exerdsed  over  this  property  as  long  as  the 
railroad  owned  it,  and  until  the  railroad  con- 
veyed to  the  city  the  right  to  open  a  street 
across  Its  pr(H>erty  thm  was  no  pdlcepow^ 
to  be  continued. 

In  most  if  not  all  the  eases  on  this  sobject 
there  has  been  a  question  about  what  was  the 
<'on tract  between  the  city  and  the  railway,  or 
there  was  a  direct  surrender  of  Its  right  to  ex- 
ercise Its  police  power  for  the  protection  of 
Ijubllc  morals,  public  healtti.  and  public  safety. 
In  the  Instant  case  there  is  no  dispute  about 
the  contract,  except  what  was  meant  by  the 
word  "operate"  and  there  Is  nothing  in  the 
contract  by  which  tbe  dty  surrenders  its 
power  to  protect  public  health,  morals,  or 
safety,  but,  on  the  contrary,  the  contract  re- 
quires the  city  at  Its  expense,  for  a  valuable 
couslderatlMi,  to  exercise  Ita  police  poww  In 
protecting  the  public  safety  at  a  dangHous 
point. 

While  the  contract  requires  the  dty  to 
meet  the  current  expenses  of  operating  the 
-croaBing,  the  railroad  gave  to  the  dty  what 
the  latter  regarded  at  the  time,  and  which 
we  think  was,  a  good  and  valuaUe  consldera- 
iJon  for  its  subsequent  outlay. 

The  dty  ihakes  no  contention  that  the 
contract  was  unfair,  unjust,  or  InequltaUe. 
It  makes  no  charge  that  the  railroad  has  not 
<DUy,  fairly,  and  promptly  performed  Its 
j>art  of  the  contract.  It  merely  says  that, 
notwithstanding  what  we  obligated  ourselves 
to  do,  notwithstanding  the  benefits  which  we 
liave  received  from  the  railroad  In  return  for 
our  solemn  promise,  we  ask  Uie  court  to  ex- 
teoA  the  doctrine  which  prevents  the  surren- 
-der  of  the  exercise  of  the  police  power  beyond 
■the  purpose  of  the  doctrine,  and  relieve  us 
of  our  obligation.  A  dty  conndl  in  the  aggre- 
^te  sometimes  does  things  which  the  persons 
-who  compose  It  would  not  do  In  their  imdlvid- 
tiAl  capadty,  thus  trying  to  maintain  a 
doaUe  ecMisdoashesa  which  divides  the  man 
and  the  official.  A  higher  dvlc  Ideal  will 
be  readied,  and  better  dvlc  rlghteouaneas 
established.  If  this  distinction  Is  not  accepted 
■or  approved. 

We  think  the  dMnoeUfR*  erred  In  sustaining 
the  demurrer  and  dismissing  the  Mil  and 
dissolving  the  temporary  InJuncUon,  and  the 
■decree  is  therefore  reversed. 

TATLOB  and  ELLIS,  JJ.,  omcur. 

WHITFIELD,  J.  (dissenth[ig>.  By  contract 
^stipulations  the  railroad  company  "dedicated" 
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to  Om  dty  for  street  puxpcwea  a  rl|^  chC 
way  "over  and  across  the  rl«^t  of  way  and 
property"  of  the  railroad  «»npany,  for  the 
extensltm  of  a  street  of  tbe  dty,  one  of  the 
prortslonB  bdng,  "such  crosslzig  to  be  put 
in,  operated  and  maintained  without  expense 
to  the  railway  company,  and  subject  to  the 
unrestricted  use  thereof  by  the  railway  com- 
pany, tor  Its  tracks  and  railroad  pnrpoBes." 
Subsequently  the  dty  adopted  an  ordinance 
which  reqidrea  tbe  railroad  c6mpany  to 
"maintain  and  properly  operate  safety  gates 
ot  a  des^  mei^anlsm  suitable  £or  the  i»o- 
tectloa  ot  persons  rldli^,  driving  or  on  foot, 
from  the  trains  and  locomotives  approaching 
said  crossing." 

A  Mil  brougjit  to  enjoin  Che  dty  from  en- 
forcing the  latter  ordinance  was  dismissed, 
and  the  railroad  company  appealed. 

The  questlcm  presented  is  whether  tbe 
"dedication"  provldons  milawfolly  abrogate 
the  police  power    the  dty. 

MtmldimlltleB  cannot  in  general  barter 
away  their  police  powers  Involving  the  pub- 
lic safety  and  wdfiLre^  and  eontracts  mode 
by  mnnlclpalttles  eOiouM  not  be  omstnied  to 
abrogate  tbe  rl^t  of  a  dty  to  exerdse  its 
police  powers  unless  they  were  clearly  so  In- 
tended. The  aabject-mat^  of  the  otmtrad 
provi^ons  was  the  "dedication"  for  street 
pnzpoBBB  of  a  right  of  way  across  the  ri^t 
of  way  and  tracks  al  the  railroad  company, 
and  not  police  protection  of  the  public  at 
the  crossing;  and  the  providon  that  ^'sndi 
crossing  to  be  pat  In,  operated  and  maintain- 
ed without  expense  to  the  railway  convany" 
was  apiMtrently  not  intended  to  enlarge  the 
8Dbjec^^latter  of  the  stipulationB.  As  used, 
the  word  "operated"  does  not  predude  the 
dty  in  the  exercise  of  its  P(dloe  power  and 
duty  to  protect  the  public  fn^n  risks  of  In- 
Jury  at  a  (oosdng  of  a  railroad  track  a 
dty  street,  from  requiting  the  railroad  com- 
pany to  "maintain  and  properly  op«ftte  safe- 
ty gates  •  •  •  suitable  tot  the  protec- 
tion of  persons  *  *  *  aK>roadili^  said 
crossing."  Gates  are  required  to  protect 
those  using  tbe  street  from  injury  by  trains, 
tb&  use  of  the  streets,  not  tbe  moving  ot 
trains  bdng  Impeded  by  udng  the  gates. 
The  operation  of  the  railroad  is  subject  to 
reasonable  municipal  rwnlatl<His  required  by 
the  growth  of  the  dty ;  and  the  police  power 
and  duty  of  the  dty  to  make  and  oiforce 
lawful  regulations  cannot  be  abrogated  by 
contrad. 

WBST,  J.  (dissenting).  If  the  ordinance 
by  whidi  the  dty  of  HIami  undertook  to 
pot  In,  operate,  and  maintain  a  crossing  over 
the  right  of  way  and  tracks  of  the  appenant 
railway  cfonpany  was  Intended  to  pwpetual- 
ly  bind  the  dty  to  put  In  and  maintain 
safety  eates  or  sudi  safety  appUanoes  as 
are  necessary  to  protect  the  public  tnm  the 
dangers  Inddent  to  the  use  of  such  cross- 
log,  without  expoise  of  sudi  railway  com- 
pany»  it  was,  in  my  (^jiiniODf  beyond  the 
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power  of  the  city  to  adopt,  and  la  tlieiefore 
not  binding  opoa  It 

The  oplnlmi  holds  that: 

"In  tiie  contract  between  the  <Aty  ot  Miami 
and  the  Florida  Eaat  Coast  Railway,  the  word 
*(q;ierate'  had  a  distinct  meaning  and  waa  used 
for  a  deflnite  purpose,  and  imposed  upon  the 
dty  an  obli^tion  to  do  everything,  with  regard 
to  the  croBBing,  neceasary  for  the  public  Bsie^, 
withoat  expense  of  the  railway  company.  The 
use  of  gates  or  the  employment  of  watchmen 
are  essential  to  the  safety  ot  the  public  at  a 
railway  crossing  on  a  much-traTeled  street,  and 
their  use  constitutes  the  operation  of  the  cross- 
ing." 

If  this  doty  was  l^lly  "Impoeed  upon 
the  dty,"  then  necessarily  the  city  was  per- 
petually bound  to  withhold  the  exercise  of 
the  power,  commonly  called  the  police  power, 
whi(di  it  clearly  possesses,  to  require  the 
railway  company  at  Its  own  expense  and 
without  expense  to  the  city  to  put  in,  <H>er- 
ate,  and  maintain  such  safety  ai^Uances. 

It  is  w^l  settled  that  under  Its  police  pow- 
er the  state  may  estabUdt  all  regulations  that 
are  reasoaably  necessary  to  secure  the 
health,  safety,  good  order,  or  general  wel- 
fare of  the  community ;  that  this  power  can- 
not be  abdicated  nor  bargained  away,  and 
that  all  contracts  and  property  rights  are 
held  subject  to  its  proper  exerdse.  Atlantic 
Coast  Line  R.  Co.  t.  Olty  of  Goldsboro.  North 
Garolhia.  232  U.  S.  648,  34  Snp.  Ot.  364,  58  I/. 
Ed.  721 ;  Chicago,  B.  &  Q.  B.  Oa  v.  People 
of  State  of  Illinois  ex  rel.  Drainage  Gom'rs, 
200  U.  S,  061,  26  Sup.  Ct.  841,  BO  L.  Ed.  596. 
4  Ann.  Cas.  1176;  New  Orleans  Gaslight 
Co.  V.  Drainage  CMnmlssltm  of  New  Orleans, 
197  U.  S.  453.  25  Sup.  Ct  471,  49  K  Ed.  831; 
Chicago^  B.  &  Q.  R.  Co.  t.  Olty  of  Ohicago. 
166  U.  S.  226",  17  Sup  Ct.  581,  41  L.  Ed.  979. 

Now  the  maintenance  of  proper  safety  ap- 
pHances  at  the  cros^g  are  duties  which  the 
city  may,  in  iba  exercise  of  its  police  power, 
in  the  IntereA  of  the  public  safety,  require 
the  railway  company  to  perform  without 
compensation  (State  ex  ret.  Village  of  Clara 
City  T.  Great  Northern  Railway  Co.,  130 
Minn.  480,  153  N.  W.  870;  Cincinnati.  I.  & 
W.  R.  Co.  V.  City  of  Connersville,  218  U. 
8.  S36,  SI  Snp.  Ct  93,  54  U  Ed.  1000,  20 
Ann.  Oaa.  120^,  and  when  the  dty  obli- 
gates ita^  to  withhold  the  exercise  of 
this  power,  with  respect  to  sudi  duties,  and 
Itself  assumes  the  obligations  and  burdens 
c£  "avenODg"  the  crossing.  It  has  to  that 
ezt»t  abdicated  the  poww  possessed  by  it 
to  require  mOi  railway  company,  wltbout 
compensaticm,  to  pat  in  and  maintain  such 
"safety  gates"  as  public  necessity  and  con- 
venience may  require. 

In  case  of  Great  Northern  Railway  Co. 
&  WUlmar  ft  Slonx  I^lls  Railway  Co.  v. 
State  ex  rel.  Tillage  of  aara  CSty,  246  U.  S. 
434.  38  Bop.  Ct  S46,  62  L.  Ed.  817.  April  15, 
19ia  the  conrt  said: 

"It  is  too  wen  settled  by  former  dedsions  of 
this  court  to  require  extended  discussion  here 
that  railroad  companies  may  be  required  by  the 
states,  in  the  exercise  of  tiie  police  power,  to 
make  streets  and  highways  crossed  by  the 


tra^  of  foch  companies  reasonably  safe  and 
conr^ent  for  public  us^  and  this  at  their  own 
ezpaise.  Sqch  CMnpanies  accept  their  franchis- 
es from  ttia  state  sirttject  to  th^r  dvties  to  con* 
form  to  regulations,  not  of  an  arbitrary  nature, 
as  to  the  opening  and  use  ot  the  public  streets 
for  the  purpose  of  promoting  the  public  safety 
and  convenience." 

The  case  under  conslderatl(Mi  is  squarely 
within  the  rule  announced  by  the  Snpr^e 
Court  of  the  United  S.tates  in  the  case  of 
Northern  P.  R.  Co.  v.  State  of  Minnesota  ex 
reL  City  of  Dniuth.  208  U.  S.  583,  28  Sup. 
Ct.  341.  62  L.  Ed.  630. 

That  was  a  case  In  which  the  railway 
company  was  required  by  mandamus^  pursu- 
ant to  the  provisions  of  a  resolution  of  the 
governing  body  of  the  dty  of  Duluth,  hi 
which  the  avenue  was  located,  to  repair  a 
certain  viaduct  carrying  the  railway  com- 
pany's tracks  over  a  certain  avoiue.  The 
dty  and  the  predecessor  of  the  railway  com- 
pany had  entered  into  an  agreem«it  by 
which  the  railroad  was  to  contribute  to  the 
expense  of  the  construction  of  the  viaduct 
the  sum  of  150,000.  and  the  dty  agreed  to 
maintain  for  15  years  the  part  ot  the  via- 
duct over  the  railroad's  right  of  way  and  to 
perpetually  maintain  the  approadies.  The 
dty  constructed  the  viaduct,  and  In  addition 
to  the  f 50,000  contributed  by  the  railroad 
the  dty  expended  923.000  In  Its  oonstracthm. 

Before  the  expiration  of  the  15-year  peri- 
od the  dty,  upOTi  the  theory  that  the  rail- 
road tfhonld  maintain  the  viaduct  at  Its  own 
exi>ra8e,  repudiated  the  agreemmt  and 
brought  mandamus  proceedings  to  requite 
the  raUroad  to  repair  It  In  an  elaborate 
osdnlon  in  whim  many  anQiorttles  are  re- 
ferred to  ttie  Supreme  Oourt  of  Minnesota 
(State  ex  rel.  City  tit  WnneapoUs  t.  St  ^nl. 
M.  ft  H.  R.  Co.,  08  Mtain.  386. 108  N.  W.  281. 
28  Ll  B.  A.  IN.  8.]  298,  120  Am.  St  Rep.  58t 
8  Ann.  Oas.  1047)  upheld  the  contentions  of 
the  city.  Tti\B  Judgment  vras  affirmed  by  the 
Supreme  Court  of  the  United  States  In  an 
opinion  prepared  by  Mr.  Justice  Day,  and 
because  of  the  peculiar  aptness  of  ttie  lan- 
guage employed  and  the  striking  similarity 
of  the  questttms  eonstdered  to  the  qnestiMU 
involved  here^  I  quote  at  length  from  that 
opinion: 

"As  the  Supreme  Court  <tf  Minnesota  points 
out  in  the  opinion  hi  98  Minnesota,  380  (£16  N. 
W.  261]  above  referred  to,  the  state  courts  are 
not  altogether  agreed  as  to  the  right  to  compel 

railroads,  without  compensation,  to  construct 
and  maintain  suitable  crossines  at  streets  ei- 
tended  over  its  right  of  way,  after  the  construc- 
tion of  the  railroad.  The  great  weight  of  state 
authority  ia  in  favor  of  sudi  ri^t  See  cases 
cited  in  98  Minn.  380  [108  N.  W.  261,  2S  L. 
R.  A.  (N.  S.)  298,  120  Am.  St  Rep.  581,  8  Ann. 
Gas.  1047]. 

"There  can  be  no  question  as  to  the  attitude 
of  this  court  upon  this  question,  as  it  has  been 
uniformly  held  that  the  right  to  exercise  the 
police  power  Is  a  continuing  one,  that  it  cannot 
be  contracted  away,  and  that  a  requiranent  that 
a  company  or  individual  comply  with  reasonable 
police  regulations  without  compensation  ia  the 
legitimate  exerdse  of  the  power,  and  not  in  vio- 
lation of  the  constitutional  inhibitiMi  asainat 
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the  impairment  of  the  obUcatioii  of  contrictM, 

In  New  Torlc  &  New  En^od  Bailroad  Com- 
pany V.  Bristol.  151  U.  S.  556,  576  [14  Sup.  Ct. 
437,  38  L.  Ed.  269],  the  doctrine  was  thas  latd 
down  hy  Chief  Justice  Fuller,  speaking  for  the 
court: 

"  'It  IB  likewise  thoroughly  eatabU^ed  in  this 
court  that  the  inhibitions  of  the  Constitution 
of  the  United  States  upon  the  impairment  of 
th«  obligation  of  contracts,  or  tiie  deprivation 
of  property  without  dne  process,  or  of  the  equal 

ftrotectiou  of  the  laws,  by  the  states,  are  not  vio- 
ated  by  the  legitimate  exercise  of  lefdalative 
power  in  securing  the  public  safety,  health,  and 
morals.  The  goremmental  power  of  sdi-pro- 
tectim  cannot  he  contracted  away,  nor  can  the 
^ercise  of  rights  granted,  nor  the  use  of  prop- 
erty, be  withdrawn  from  the  implied  liaSility 
to  KoremmeDtal  regnlationa  In  particulars  essen- 
tial  to  the  preserration  of  the  community  from 
injury.  Beer  Co.  t.  MaasBcbuMtts,  97  U.  S. 
25  [21  li.  Ed.  989] :  rertUizing  Ca  v.  Hyde 
Park,  »T  U.  S.  659  [24  !<,  Ed.  Wmi  Barbier 
V.  Connolly,  118  U,  S.  27  pS  Sup.  Ot.  867.  28 
Ij.  Ed.  9:^] :  New  Orieana  Oaa  Company  v. 
IJouisiana  Light  Company.  U6  U.  S.  CBb  [6 
Sup.  Ct.  262.  29  li.  EarSiei:  Muder  t.  Kan- 
sas. 123  OS.  623  [8  Sup.  Ct.  273.  81  U  Ed. 
205] ;  Bndd  v.  New  Tort.  143  U.  S,  517  [12 
Sup.  Ot  468,  86  L.  Ed.  247].' 

"The  prindple  was  recoioiized  and  enforced 
m  Chicago,  Burlington  &  Quincy  B.  B.  Co.  t. 
CbicafTO.  lise  U.  S.  226  [17  Sup.  Ct.  581,  41  L. 
Ed.  979],  where  it  was  neld  toat  the  expenses 
incurred  b;  the  railroad  company  in  erecting 
gates,  planking  at  crossings,  etc.,  and  the  main- 
tenance thereof,  In  order  Oiat  the  road  might 
be  safely  operated,  most  be  deemed  to  have  been 
taken  into  account  when  t^e  company  accepted 
its  franchise  ttom  the  state,  and  the  expenses 
incurred  by  the  railroad  company,  though  upon 
new  streets,  might  be  required  as  essential  to 
the  public  safety.  Zn  Detroit  Railroad  Co.  v. 
Osborne,  189  U.  S.  883  [23  Sup.  Ct  640,  47  L. 
Ed.  860],  it  waa  held  that  the  state  of  Michigan 
might  compel  a  street  railroad  to  install  safety 
appliances  at  an  expense  to  be  divided  with  a 
steam  railroad  company  occnpybig  the  same 
street  notwithstandlog  the  steam  railroad  waa 
the  Junior  occupier  of  the  street.  Tbe  subject 
-wai  further  qnder  consideration  in  New  Or^ 
leans  Gaslight  Co.  t.  Drainage  GommissiMi  of 
Is'ew  Orleans.  197  TI.  S.  458126  Sap.  Ot  471. 
49  II  Ed.  S31].  where  it  was  held  that,  although 
the  gas  company  had  permieslon  from  the  dty 
to  lay  its  pipes  under  the  streets,  it  might  be 
required  to  remove  the  same  at  its  own  expense, 
)n  the  exercise  of  the  police  power  In  the  Inter- 
eat  of  the  public,  in  order  to  make  way  fw  a 
astern  of  drainage  whidi  was  required,  in  the 
interest  of  the  public  health,  without  compensa- 
tion to  the  gas  company,  and  that  uncompensat- 
ed obedience  to  regulations  for  public  safety 
under  the  police  power  of  the  state  was  not 
a  taking  ot  property  without  due  process  of  law. 
"The  same  principles  were  recognized  and  the 


previoua  cases  cited  in  Chicago.  BurlingtMi  & 
Quincy  Ry.  Oo.  v.  People  of  the  State  of  Illinois 
ex  reL  Drainage  Commissioners,  200  U.  S.  661 
[26  Sup.  Ct  341,  60  L.  Ed.  696.  4  Ann.  Cas. 
1175].  and  again  in  Uui<m  Bridge  Co.  v.  United 
States.  204  IT.  S.  364  [27  Sup.  Ot  367,  51  L. 
Ed.  523].  The  result  of  these  cases  is  to  estah- 
lisfa  the  doctrine  of  this  court  to  be  that  the 
exercise  of  the  police  power  In  the  interest  of 

Eublic  health  and  safety  is  to  be  maintained  un- 
ampered  by  contracts  in  private  interests,  and 
that  uncompensated  obedience  to  laws  passed  in 
its  exercise  Is  not  violative  of  property  rights 
protected  hj  tfie  federal  Constitution. 

"In  this  case  the  Supreme  Court  of  Minnesota 
has  hdd  that  the  charter  of  the  company,  as 
well  as  the  common  law.  required  the  railroad, 
as  to  ezisdng  and  future  streets,  to  maintain 
them  In  safety,  and  to  hold  its  charter  rights 
■object  to  the  exercise  at  Oie  legislatiTe  power 
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in  this  behalf,  and  that  any  contract  whicb  on- 
dertook  to  limit  the  exercise  of  this  right  was 
without  consideration,  against  public  policy, 
and  void.  This  doctrine  is  entirely  consistent 
with  the  xwindples  decided  in  the  cases  referred 
to  in  this  court  But  it  is  alle|ted  that  at  the 
time  this  contract  was  made  with  the  railroad 
company  it  was  at  least  doubtful  as  to  what 
the  rights  of  tiie  parties  were,  and  that  the  con- 
tract was  a  legitimate  cxmprtHnlse  b«twe«n  the 
parties,  which  ought  to  be  carried  out  But  the 
exercise  of  the  police  power  cannot  be  limited 
by  contract  for  reasons  of  public  poller,  nor 
can  it  be  destroyed  by  compromise,  and  it  is 
immaterial  upon  what  consideration  the  con- 
tracts rest  as  it  is  beyond  the  authority  of  the 
state  or  the  municipalftr  to  abrogate  thu  power 
so  necesaarr  to  thebubnc safety.  (Aieago,  Bar- 
Ungttm  &  Quimqr  R.  B.  Ca  T.  Nebraska  «x  rd. 
Omaha,  170  U.  S.  67  [18  Sup.  Ct  613,  42  L. 
Ed.  oS]." 

This  holding  has  been  expressly  reofflnu- 
ed  in  the  following  cases>  St  PaaL  Hln&e* 
apollB  ft  H.  B.  Oo.  T.  State  ot  Mlnneaota  «x 
rel.  City  of  Bflnneapolla,  214  U.  B.  497,  29 
Sup.  Ct  69%  68  L.  Ed.  1060;  Ghlcago^  H.  * 
St  P.  B.  Go.  T.  Ottv  of  MBimeapoU^  282  U. 
S.  480.  84  Sop.  GL  40a  66  li.  Ed.  671;  Oxeat 
Northem  Ballway  Go.  ft  WUlmar  ft  Sionz 
FftUB  Ballw^  Coi,  T.  State  ex  rd.  Tillage  oz 
Clara  Glty,  au^a. 

Tba  police  power  Is  one  of  the  inherent 
powem  of  gorenuiieiit;  and  It  cannot  be  ab< 
dicated  nor  contracted  away.  As  we  have 
seen,  'It  la  beyond  the  anthMity  (tf  ttie  state 
or  mnntelpallty  to  abrogate  this  power  so 
necessary  to  the  public  safety.*'  Olils  being 
ijtme,  It  cannot  be  said  that  because  the  rail- 
'Hray  company  in  this  case  paid  to  the  dty.  In 
the  way  of  a  **dedicated"  ligbt  ot  way  aonss 
its  tracks,  a  conrideration  for  said  ordinance 
and  the  obligations  assumed  by  the  dty 
tbneimder,  the  city  is  bound  by  the  con- 
tract, and  cannot  now  queetlon  its  validity. 
The  dty  by  the  ordinance  reqnlring  railroad 
companies  to  put  In  safety  gates  at  cross- 
ings, the  enforcement  of  whldi  the  appellant 
seeks  to  enjoin,  simply  denies  the  validity 
and  binding  force  of  the  provision  of  the 
former  ordinance  imposing  this  duty  upon 
the  dty,  as  the  crossing  nnder  consideratiou. 

Besides,  It  is  well  settled  that  one  who  con- 
tracts with  a  munldpal  corporation  must  In- 
quire into  the  power  of  the  corporation  to 
make  a  contract,  and  the  railroad  qgmpany 
In  this  case  was  therefore  chargeable  with 
notice  of  the  absence  of  power  in  the  dty  to 
make  the  contract  which  it  now  Insists  shall 
be  enforced. 

It  may  be  that,  since  the  consideration  re* 
dted  In  the  deed  of  "dedication"  Is  not  such 
as  the  dty  was  authori^  to  give  for  the 
easouNit  therein  granted  and  oonreyed,  that 
the  dty  may  by  appropriate  proceeding,  be 
required  to  pay  tor  satt  easement,  but  that 
is  an  altogetha  dUFerenli  propositloo  from 
asserting  that,  because  of  such  redted  con- 
sideration, the  dty  duUl  not  be  permitted  by 
ordinance,  in  tba  exerdse  of  its  Inherent 
goTemmoital  powers,  to  require  the  railway 
company  to  maintain  at  sndi  crossing  sudi 
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safety  ai>i>Uanoe«  u  an  necessarj  to  secDre 

the  public  safety. 

Tbe  provision  bere  coosldered  of  the  ordi- 
nance ret^rei.  to  as  a  cootract  being  ontslde 
the  powers  of  the  dty  to  legally  adopt,  and 
therefore  of  no  Talidity  and  binding  force,  it 
was  perfectly  competent  for  the  dty  to  adopt 
and  Miforce  the  latter  ordinance. 

There  Is  no  question  of  drlc  righteousness 
Involved  here,  but  with  the  constructton  giv- 
en by  the  majority  opinion  to  the  dty  ordi- 
nance under  consideration,  the  vital  prlnd- 
ple  ot  irtiether  or  not  a  mnnldpallty  In  this 
■tato  may  Mod  itself  by  contract  to  withhold 
the  ezn^dse  of  Inherent  aorenunental  powers 
which  it  possesses  and  should  exercise  to 
BBcore  the  safety  and  general  wdfare  of  its 
dtlsensi  In  my  oj^nloa,  la  InToIved. 


T.  STATE). 
CBoprane  Conrt  vt  Ilorida.   Aug.  15,  1918.) 

(ByXlahUM  by  ih€  Oowrt) 

1.  Rafk  ift-J  1  Statotobt  Rapb— Pbetioub 

CBASTB  CnABACTBB. 

In  a  prosecodoQ  for  having  carnal  Inter- 
coarse  with  an  anmarried  woman  under  the  age 
of  18  years,  of  previous  chaote  diaracter,  the 
previoos  chaste  character  ai  the  prosecutrix  la 
a  material  element  of  the  offouw  to  be  alleged 
and  proven. 

2.  Rape  «=940(L  4>-{lTATnToaT  Rafk— Pn- 

VIOUS  GhABR  CHAK&OTKn— BvinEncB. 
When  the  state  has  met  tbe  roquirement  of 
proving  the  previous  chaste  character  of  the 

f prosecutrix,  It  la  competent  tor  the  defuidant  to 
ntroduce  evidence  that  the  prosecutrix,  pt4or 
to  the  alleged  acta  of  carnal  intercourse  with 
the  defendant,  bad  associated  with  peraona  of 
low  morals,  conducted  hmelf  In  a  free  snd  In* 
timate  manner  with  men,  or  permitted  them  to 
take  liberties  with  her. 

S.  Rape  ^30— Statutobt  Rape—Pbsvious 

GHABTB  ChABACTBB— iNSTBTJCnoifa. 

In  a  prosecution  for  having  carnal  Inter- 
course with  an  unmarried  woman  under  the  age 
of  18  years,  of  previous  chaste  character,  it  is 
reversible  error  for  the  court  to  diarge  that 
"as  to  the  previous  diaste  diaracter  of  the  pros- 
ecuting witness  the  law  presumes  that  eveiy 
unmarried  female  is  of  chaste  character  untU 
die  has  been  shown  to  be  otherwise." 

Error  to  Criminal  C!ourt  of  Record,  Hills- 
borough County ;  W.  S.  Oraham,  Judge. 

T.  T.  Dallas  was  convicted  of  crime,  and 
he  brings  error.  Reversed. 

Alonzo  Wilder,  of  Tampa,  for  plaintiff  In 
error.  Van  C.  Swearlngen,  Atty.  Gen.,  and 
Worth  W.  Trammell,  Asst.  Atty.  Oen.,  for  the 
State. 

BROWNS,  C.  J.  Tbe  plalntlfl  In  error 
was  ctmvlcted  ot  the  charge  of  having  carnal 
Intercourse  with  an  unmarried  female;  under 
the  age  of  18  years,  of  previous  diaste  diar- 
acter. 

The  last  assignment  of  error,  based  upon 
the  court's  denial  of  the  defendant's  motion 
for  a  new  trial,  raises  tbe  questim  of  tiie 
sufficiency  of  the  testimony  to  support  the 


verdict  It  was  estabUsbed  that  she  -was  un- 
married. The  woman  testified  to  the  carnal 
intercourse,  and  her  mother  testified  that  the 
defendant  admitted  it  All  this  the  deCend- 
ant  denied.  Tlie  testimony  as  to  ber  ag^ 
was  not  very  dear,  but  as  the  Jury  were 
satisfied  with  it;  and  there  was  some  compe- 
tent evldwoe,  as  to  the  carnal  intercoorae 
and  to  her  being  under  18  years  of  age.  we 
win  not  disturb  the  verdict  becaoae  of  the 
Insufficiency  of  the  evidence  on  these  points. 

The  evidence  of  her  previoos  diaste  diar- 
acter we  will  discuss  with  other  aaslgnmenti. 

The  sixth,  seventh,  eli^th,  and  ninth  as- 
signments ot  emx  relate  to  the  refusal  of  tbe 
trial  Judge  to  pennlt  the  d^eodant  to  intro- 
daoe  testimony  to  prove  acts  on  tbe  part  oi 
the  prosecuting  witness  that  would  tend  to 
show  lack  of  diastlty. 

^nie  queatlons  which  fwm  tbe  basis  of  tbe 
sixth  and  wvendi  assign mcnto  were  too 
broad,  and  dbjectlons  to  them  were  properly 
sustained.  Tbe  questions  whldi  ftmn  tbe 
basis  of  the  eighth  and  ninth  assignments 
were: 

"Q.  Have  yon  ever  seen  this  girl  in  any  set 
of  umfliarity  with  any  man  in  the  last  ax 
montlis?"  "Q.  Have  you  seen  this  girl  Sallie 
France  sitting  in  the  lap  of  any  man  daring 
February  or  March  ot  tfaia  year?^ 

^e  last  queetloQ  is  in  the  assignment  of 
errora,  but  is  not  in  the  blU  of  esc^rtioos. 
and  theretore  it  cannot  be  considered  by  this 
coort  except  as  indicating  what  should  be 
dime  on  another  trial  If  this  evidence  slioulil 
be  offered. 

The  prosecutrix  testified  to  ber  previous 
chaste  character,  and  the  testimony  son^it 
to  be  adduced  by  these  questions  was  proper 
as  tending  to  show  a  lack  ot  chastltT  on  bR* 
part,  or  as  affecting  her  cbaractv  for 
chastlly. 

[1,  2}  Where^  as  In  this  case,  the  previous 
diaste  character  of  the  iwosecntriz  la  a  mate- 
rial foct  to  be  provoi  beyond  a  reasooat^e 
doubt.  It  Is  proper  for  the  defendant,  wbec 
the  stete  has  met  the  requirement,  to  intro- 
duce evidence  that  the  jwoeecutrlx  had,  prior 
to  the  alleged  act  of  carnal  Intercoarae  with 
the  defendant  assodated  with  pnsoDs  of  low 
morals,  conducted  hera^  la  a  &ee  and  inti- 
mate manner  with  men,  or  permitted  them 
to  take  liberties  witb  her.  State  t.  Bige.  ii:: 
Iowa,  433,  SI  N.  W.  108;  Orelghton  t.  Stat^. 
41 T^  Cr.  B.  101,  61  8.  W.  910. 

In  Sallord  t.  Pei^l^  1  Failcer  Cr.  R 
(N.  Y.)  474,  the  coart  said: 
I    "But  I  think  the  d^ense  Is  not  confined 
cases  of  actual  incontinency,  but  may  prera.. 
upon  the  ground  of  reputation  alone,  and  thi: 
'  if  the  jury  find  Ute  female  really  had  Oie  repuu- 
'  tion  of  being  unchaate,  the  case  is  not  wtttir 
I  the  statute.   The  use  ot  the  word  'characto'*  * 
I  Important  in  this  respect,  and  in  such  case  ' 
docs  not  come  within  the  dass  described  in  th' 
I  act,  although  iUldt  Intercourse^  in  fact,  anjuii 
I  be  proved." 

I  [S]  The  first,  fourteenth,  fifteenth  and  sls- 
'  te«atb  asslgnm^to  <tf  error  raise  sabstanti&l 
I  ly  the  some  question,  the  propriety  ot 
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diarg«:  **The  «oart  Instnictg  you  as  to  ttie 
vntrtom  diaste  character  of  the  prosecuting 
witness  Uiat  the  law  prammes  that  every 
unmarried  ionale  Is  of  diasta  diaracter  until 
she  has  been  shown  to  be  otherwise" 

The  detendant  was  diai^ped  with  vioiat- 
tDg  diapter  6874  of  Uie  Acts  ot  I&IS.  This 
act  was  ameadatorr  ot  sectloii  3621  <mC  the 
General  Statotes,  and  Qie  only  dtaange  In  the 
law  was  tibe  Insertion  of  the  words  "of  iwe- 
vious  chaste  cliaracter." 

We  cannot  be  unmlndfol  ot  the  fact 
that,  fran  the  time  this  statute  was  first 
enacted  until  the  amendment  of  1915,  tibe 
words  *!pf  prerioos  chaste  <3iaracter"  were 
not  part  the  law ;  and,  when  the  Legisla- 
tuie  inserted  these  wwds,  they  made  the 
prerlons  diaste  diaracter  of  the  prosecutrix 
one  of  tSie  essential  elements  of  the  crime. 
These  are:  (1)  Carnal  Intercourse;  (2)  the 
female  must  have  been  unmarried  at  the  time 
of  the  carnal  interctwrse ;  (3)  she  must  be  of 
previous  (iiaste  dbaracter;  (4)  she  must  have 
been  under  the  age  of  18  years  at  the  time  ot 
the  carnal  IntOTcourse. 

It  is  necessary  to  allege  and  prove  eadi  of 
these  elements  beyond  a  reasonable  doubl; 
but  the  Instruction  complained  of  assumes 
the  existence  of  one  of  the  material  elements 
of  the  offense,  and  relieves  the  prosecution 
of  the  necessl^  of  furtdshlng  any  proof 
thereof. 

The  only  cases  cited  by  the  state  In  support 
of  the  soundness  of  the  InstructioD,  where  the 
langikage  of  the  statutes  are  the  same  or  of 
similar  lnq)ort  to  ours,  are  from  Geoi^  and 
New  York. 

The  case  from  the  last-named  state  Is  that 
of  Crozier  t.  People,  1  Parker  Or.  K.  (N.  Y.) 
453,  the  secwid  headnote  to  which  is  as  fol- 
lows: 

"By  'previous  chaste  disractn^  the  statute 
means  parsoiial  diasti^,  actual  eharacto-,  not 
reputation.  In  the  absence  of  proof  sndi  chas- 
tity win  be  presumed.  But  the  presumption 
may  be  overcome  by  specific  acts  lewdness 
proved  affirmatively,  on  the  part  of  the  defead- 
ont" 

A  note  by  the  reporter,  however,  calls  at- 
tention to  the  fact  that: 

"From  other  cases  reported  in  this  volume.  It 
will  be  seen  there  are  differences  of  opinion 
upon  the  last  two  propositions.  See  People  v. 
Alger  [1  Parker  Cr.  B.  (N.  Y.)Ipwe  333,  and 
People  V.  Saflord  (1  Parker  Cr.  B.  (N.  Y.)]  page 
474.^' 

And  an  examination  of  these  cases  lessens 
the  effect  of  the  Crozier  Oase. 

In  a  discussion  of  this  question  in  State  t. 
Holter.  32  S.  D.  43, 142  N.  W.  657,  46  L.  B.  A. 
(N.  S.)  376,  Ann.  Oas.  19ieA,  193,  the  court 
said  this  about  the  New  York  dedsioos: 

"Our  attention  has  not  been  called  to  any  case 
decided  by  the  Court  of  Appeals  of  New  York 
that  turned  upon  the  precise  queetiou  Involved 
in  this  case.  Kenyon  v.  Peopfe,  26  N.  Y.  204, 
84  Am.  Dec  177,  cited  the  state,  does  not 
suppwt  the  contention  of  resiKmdent  It  ap- 
pears from  an  examination  ta  the  opinion  of 
the  court  in  that  case  that  the  prosecutrix  tes- 
tified to  her  being  of  previous  chaste  character, 
and  Balcom,  J.,  in  his  concurring  opiniim,  said 
it  was  vr^er  for  tbo  state  to  show  this  fact** 


In  those  states  that  hold  that  In  this  Class 
of  cases  the  previous  diastlty  of  a  prosecn- 
trix  will  be  presumed,  and  no  proof  is  necw- 
sary  to  estaldlsh  It,  the  statutes  are  sUoit 
about  hor  previous  diastUy,  and  we  are  not 
called  upon  to  approve  or  dlaaini'rOTe  of  the 
role  In  those  cases,  as  our  statute  makes  the 
previous  chaste  character  of  the  i^i^ecutrix 
a  material  etemeat  of  the  offense.  As  has 
been  w^  said,  the  rule  ot  the  snesnn^tlMi  <A 
tho  chastity  of  an  unmarried  wmnon  Is  a 
shield  of  the  accnsed,  and  not  the  sword  of 
the  prosecution.  Thus,  where  a  woman 
stands  charged  with  an  offense  where  her 
<Aastit7  Is  diaUenged,  the  law  hmnanely 
presumes  her  to  be  chaste.  It  la  but  a  cortA- 
lary  of  the  presumption  of  her  Innocence. 

It  Is  a  shield  to  protect  her  when  she  Is  on 
trial,  and  not  a  eword  to  be  used  to  destroy 
the  greater  presumption  of  Innocence  which 
protects  a  man  from  a  charge  made  a 
w(Hnan  scorned,  <x  wlu^  having  shared  with 
him  the  enjoyment  of  th^  lascivious  con- 
duct, eeeiks  from  revenge  or  other  motives  to 
bring  down  on  him  the  paialty  of  the  law. 
which  but  tor  her  own  oncontrolled  ponion 
he  would  not  have  violated. 

What  has  been  said  by  sane  courts  abont 
an  unchai^e  female  In  onr  country  being  ^ 
comparativdy  rare  exception  Is  no  douht 
true  where  the  population  Is  composed  large- 
ly of  the  Caucasian  race,  but  we  would  blind 
oursdves  to  aetoal  oonditifMU  If  we  adf^ted 
this  rule  where  another  race  that  Is  largely 
unmoral  constitutes  an  Appreciable  part  of 
the  population.  As  was  said  by  Mr.  Justice 
Woods  in  Fei^nson  v.  State,  71  Miss.  805, 
15  South.  66,  42  Am.  St  Bep.  492 : 

"The  presumptions  of  law  spring  from  and 
rest  upMi  the  general  knowledKe  and  universal 
ezperiwce  of  fflsnkind." 

TtM  great  wdght  of  the  authorities,  both. 
In  number  and  forc^  is  against  the  cor- 
rectness «C  the  Instruction  complained  of. 

In  West  T.  State,  1  Wis.  20»,  the  court 

said: 

"Tbe  previous  chaste  diaracter  of  the  female 
is  one  of  the  most  essoitial  elements  ot  the 
offense;  made  so  by  the  express  words  of  the 
statute,  in  ccmforml^  with  the  sugge^ons  of 
sound  reason.  A  prostitute  may  be  the  sabject 
of  rape,  but  not  of  sednctim.  It  is  the  ehartlty 
of  the  female  which  tho  statute  Is  designed  to 
protect.  The  pre-existence  of  that  cfaasti^  is 
a  sine  qua  non  to  the  commission  of  the  crime. 
That  is  the  subject  of  I^al  guardianship,  pro- 
vided  by  this  secticm.  It  is  a  substantive  mat- 
ter necessary  to  be  averred  and  proved. 

"If  the  prosecutrix  were  to  change  places,  and 
were  she  Indicted  for  lasdvloua  conduct,  then, 
indeed,  the  legal  presumptitm  would  come  to 
her  aid,  and  her  chastitr  would  be  presumed. 
But  when  the  sute  accuses  one  of  Its  citizens 
with  the  violation  of  the  chastity  of  another 
of  its  citisens  by  seduction,  the  law  presumes 
the  accused  to  be  innocent  ot  the  entire  offense 
until  the  cODtrary  appears.  The  state  cannot 
be  permitted  to  presume  the  immediate  pre^x- 
istence  of  that  (mastity,  with  the  destruction  of 
wbidti  the  defendant  Is  charged.  One  act  of 
illicit  intercourse  affords  no  presnmptimL  that 
another  has  not  preceded  It." 
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In  Zabrlakle  t.  State,  43  N.  J.  Law.  010, 
39  Am.  Rep.  610,  the  court  said: 

"That  good  repute  of  the  female  is  a  ctmstita- 
ent  cfl  the  crime  diarged,  and  that  it  is  an  in- 
dispensabla  allegation  in  the  indictment,  is  not 
denied.  To  constitute  iroilt  it  is  necesaarr  that 
this  Rood  repute  should  exist;  in  the  absence 
of  it  the  statutory  crime  has  not  been  c(»nmitted. 
If  all  the  other  facts  are  proved,  still  the  de- 
fendant must  be  adjudged  to  be  innocent,  un- 
lesa  the  good  repute  is  proven,  or  unless,  in  the 
absence  of  proof,  it  is  presumed  aa  a  fact  in  the 
case. 

*^ch  preaumptitm,  it  is  manifest^  would  de- 
atroy  the  presumption  of  innocence,  which  is 
ever  present  as  a  protection  to  the  accused,  and 
anbstitute  for  it  the  presumption  ot  guilL 

"A  woman  who  comes  into  court  with  a  bas- 
tard child  in  her  arms  ia  not  a  representative  of 
her  sex;  happily  she  r^reamta  a  very  insig- 
nificant portion  of  it.  ^e  fact  that  she  has 
sacrificed  that  virtue  which  was  her  glittering 
crown  casts  such  a  shadow  upon  her  that,  in  the 
most  charitable  view  of  the  case,  it  should  be 
left  without  presumption  eitiier  way,  to  be  de- 
termined by  competent  evidence  what  her  prior 
repute  baa  been.  Her  immoral  ccmdact,  nnleffi 
mitigating  circumetancea  are  shown,  classes  her 
with  the  vicioua  and  disreputable,  and,  as  to 
her,  negatives  the  presumpti^Hi  of  purity  so  uni- 
versally accorded  to  her  sex.  Hie  question  Is 
not  whether  the  vast  majority  of  females  are 
of  good  repute,  bat  whether  in  this  case  it  shall 
be  presumed  as  a  fact  against  the  defendant 
that  the  woman  with  whom  the  crime  ia  alleged 
to  have  been  committed,  and  who  carries  with 
her  the  evidence  of  her  shame,  is  of  good  reput& 
The  rule,  if  well  founded,  must  be  of  universal 
applicatioD,  and  involves  the  broad  propositiui 
that,  of  the  entire  class  of  women  who  bear  il- 
legitlmate  cUIdren,  it  mnst  be  presumed  that 
every  one  who  may  prefer  a  charge  ot  thia  kind 
is  of  good  repute  lor  chaatity.  It  will  be  more 
reasonable  to  reverse  the  presumption." 

In  Marshall  v.  Territory.  2  OkL  Or.  136, 
101  Pac.  139,  the  court  said : 

"The  law,  upon  the  one  hanC,  presumes  the 
defendant  innocmt  until  guilt  ia  wtabli^ed  by 
evidence  to  that  degree  of  certainty  reacUng  be- 
yond a  reascHiable  doubt.  On  the  other  hand, 
the  law  presumes  that  every  female  ia  chaste 
and  virtuous  until  the  contrary  is  estabUshed, 
or  there  ia  evidence  sufficient  to  create  a  rea< 
sonable  doubt  upon  this  issue.  Then  are  cases 
and  aatlwridea  hirfdlnc.  on  each  side  of  the 
propofdtion.  that  in  such  cases  the  presumption 
ot  chastity  prevails  over  the  presumption  of  in- 
nocence FVom  an  examination  of  the  caaea  the 
true  rule  will  be  found  to  be  the  cases  where 
■the  law  presumes  the  female  Is  of  chaste  end 
virtuous  character  are  those  that  refer  to  gen- 
eral rwutation  and  general  repute  of  such  fe- 
male ;  how  die  la  beld  in  the  ccHnmunity  where 
she  resides.  In  sndi  caae*  the  chastltT  of  the 
female  is  not  en  elonent  oi  the  crime  investi- 
gated. Wherever  character  is  an  dement  of  the 
crime — that  is.  where  the  statutory  definition  of 
the  crime  involves  chaatity.  wherein  the  act 
constituting  the  offense  must  have  been  con- 
cerning a  ranale  having  previous  diaste  and  vir- 
tuous diaracter— the  law  will  not  presume  suc^i 
character  to  exist.  The  burden  ia  upon  ^e 
state  to  establish,  beyond  a  reasonable  doubtj 
each  material  aUegation  in  the  Indlctmmt,  and 
each  material  element  of  the  crime  charged,  one 
of  which  is  that  the  female  was  of  previous 
chaste  and  virtuous  character.  To  bold  other- 
wise would  be  to  bold  that  the  defendant  should 
prove  his  innocence." 

In  State  v.  Kelly,  245  Mb.  489,  150  S.  W. 
1057,  43  I/.  B.  A.  (N.  S.)  476,  the  court  said : 


"But  in  criminal  proeecotions  Uie  pfcsump- 
tion  of  chastity  logically  yields  to  the  presump- 
tion of  defaidant*s  innocence,  when  the  two  di- 
rectly erafiict,  aa  in  this  ease.  It  ia  suggested 
there  can  be  no  such  thing  as  conflicting  pre- 
sumptions, and.  hence  the  condnaimi  that  the 

{iresumption  of  diastity  diswpcat*  becanae  of 
ta  conflict  witib  the  presnmptum  of  InnoosQce  is 
unsound.  Whether  this  theory  is  lexical  when 
applied  to  [Hresumptloos  ariilng  from  facta 
proved  by  the  evidence  in  a  given  case,  it  ia 
unnecessaiy  to  inquire,  since  tiie  presompocm  of 
chastity  does  not  arise  on  this  record  in  that 
fashion.  Whetiier  the  presumption  ot  innocence 
be  called  mer^y  the  reason  for  the  role  re- 
quiring proof  of  guilt  beyond  a  reasonable  doubt, 
Of  be  held  to  be^  of  itself,  substantive  evidence  in 
defendant's  favw,  it  cannot  long  survive,  if 
eral  Infer«ices  and  presumptions  not  arising 
out  of  the  facts  proved  by  the  evidence  in  the 
case  are  permitted  to  overthrow  it.  Whatever 
may  be  theoretically  true  as  to  the  poasibiUty  of 
a  conflict  of  presumptkms,  the  jurrs  pn^exitri 
when  confronted  In  this  case  wiui  instructioBS 
embodying  both  the  presumption  oi  innocence 
and  t^at  of  chastity,  and  their  unavailing  ^- 
fort  to  secure  an  exidanation  as  to  which  pre* 
sumption  took  preceduio^  evidences  the  possi* 
bility  of  a  practical  conflict  productive  of  con- 
fusion and  uijuatice.  T^e  Instructirai  complain- 
ed of  should  not  have  been  gtvai." 

We  ini^t  dte  numr  authoritlea  In  mvh 
port  of  tills  propoflitlon.  bat  it  would  serve 
no  useful  purpra&  It  Ig  quite  dear  tbat  tbe 
court  erred  In  giving  the  charge  as  to  the 
preatjmptlon  of  the  chastity  of  the  prosecu- 
trix. 

The  eleventh  asslgnmeat  Is  predicated  up- 
on the  refusal  of  the  trial  Judge  to  allov  fba 
defendant  to  Introduce  a  lettw  written  br 
tbe  prosecutrix  to  one  WUaon,  In  wbldi  she 
explained  why  she  could  not  Sfpend  tbe  day 
somewhne;  appealing  to  him  to  come  and 
see  her  when  he  left  the  other  woman;  that 
she  was  going  to  lo<^  tm  him,  and  he  had 
better  not  disappoint  her,  because  she  would 
be  lonely.  Thia  letter  tended  to  show  that 
she  was  familiar  with  other  men,  uid  to 
contradict  the  testimony  of  hersdf  and  ber 
mother  that  she  did  not  go  out^  or  keep  com- 
pany with  any  other  men.  It  was  part  of 
the  evideace  sought  to  be  Introduced  by  the 
defendant,  which  was  rejected  by  the  court, 
as  bearing  m  her  dttasto  character,  and 
should  have  beat  admitted. 

The  Judgmoit  is  rerersed. 

TAYIiOB,  WHITE*IBU>,  and  ELLIS.  J  J.. 

concur. 

WEST,      ooncurB  in  the  nsnlt. 


STATB  ex  reL  TOUN6  et  sL  T.  DOVAL 
OOUNTT. 

(Supreme  Conrt  ot  Elorida.  Aug.  7,  lOlSO 

fSyttaiiU  hy  tJis  Court.) 
1.  GoOimBB  «=9l77  —  AUOTJNT  OF  SaiDGI 

Bonds  —  Expert  Opinion  —  SrAnnx  — 

CoNCLnSIVXITESS. 

Chapter  74«2,  .Acts  of  1917.  does  not  re- 
quire the  county  cwnmisaiopCTS  to  anpiay  ^ 


«siPor  etlMr  easw  see  same  topic  and  KST-MUMBBE  In  aU  Kar-Nanbevsd  Dlfisto  and 
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perts  to  fumlih,  or  to  oUienriie  acquire,  any 
particalar  data  or  InformatioD  on  which  to  act 
in  detenolniiis  the  anumnt  ftf  booda  that  may  be 
voted  Ml  ODcnr  that  statate;  an  action  taken 
pursuant  to  the  atatnte  will  not  be  dlatiubed  by 
the  courts,  in  the  atoence  of  a  elnr  ahowing  of 
fraud  or  abuse  oi  anthority. 

2.  GoNSTmrnoHAi.  Law  «=>26,  48— Lxoisla- 
tivb  poweb  —  uwoowbtitutionautt  ov 
Statutb.  • 

The  lawmaking  power  of  the  Legislature  of 
a  state  is  subject  only  to  the  limitations  pro- 
vided in  the  state  and  federal  Oonatitattons; 
and  no  duly  enacted  statute  should  be  judicially 
declared  to  be  inoperative  on  the  ground  that  it 
violates  organic  law,  unless  it  cleany  appears  be- 
yond aJI  reaaonable  doobt  that,  under  any  ra- 
tional view  that  hmj  be  taken  of  the  atatntab  it 
-is  in  positiTe  conflict  with  some  Identified  or 
designated  provision  of  constitutional  law. 

3.  STATDTn  *»174,  175— CoHBiBiTcntHr— Va- 

LIDITT. 

A  statnte  should  be  ao  construed  and  applied 
as  to  make  it  valid  and  effectiTe^  if  its  language 
does  not  ezdnd*  aueh  an  intenv«tatioo. 

4.  OOIVBTITUTIOKAI,  LAW  «a»70(8>~jTIDIOtAL 

Review. 

Where  a  statoto  does  not  violate  the  federal 
or  steto  Oonstitotion,  the  legislative  will  is  su- 
preme, and  its  policy  is  not  subject  to  jodidal 
review.  The  courts  have  no  veto  power,  and  do 
not  assome  to  regnlato  state  pcdicy,  but  they  rec- 
ognise and  Miforoe  the  policy  tiie  law  as  ex- 
pressed In  valid  enactments,  and  dedine  to  en- 
force statotes  only  when  to  do  so  would  violate 
oi^nie  law. 

5.  OowgrrroTioNAi.  L&w  «s»48  —  OoNgnrn- 

TIONALITT  or  SXATtlTB—POWEB  OW  OoXIBfC— 

Leoislatitb  Poweb. 
The  Constitution  is  the  contrdUng  law; 
and  while,  in  appropriate  proceedings  properly 
taken.  It  may  be  the  duty  of  the  court  to  declare 
a  l^slatlve  enactment  to  t>e  inoperative  in 
whole  or  in  part,  if  it  plainly  violates  the  Oon- 
■titotitm,  yet,  as  nnder  our  system  of  govera- 
ment  the  lawmaking  power  of  the  Legislature  is 
subject  only  to  the  limitations  contained  in  the 
state  and  federal  Gonstitotions,  the  court  should, 
in  deference  to  the  Legislature,  take  care  to  so 
interpret  an  raactment  as  to  make  It  consistent 
with  the  Constitution,  if  it  can  be  done  upon  any 
reasonable  consideration  of  the  legislative  intent, 
as  shown  by  a  fair  applicati<m  of  all  the  lan- 
guRge  used  to  the  purpose  designed  to  be  ac- 
complished hy  the  enactment. 

6.  GoRSTmmoNAi,  Law  4=960— Lmibiatits 

POVHER— DEUEOATION. 
Neither  the  Constitution  nor  the  common  law 
deBnes  the  line  of  separation  between  the  pow- 
ers that  shall  be  exercised  directly  by  the  Luis- 
latare  and  those  that  may  be  indirectly  exercised 
throoA  delegated  anthonty. 

T.  CoRBTiTimoirju,  Law  4a>ao— Ixoisiatitb 

POWBE— DKtEOATION. 

Where  the  L^islature  has  anthOTlty  to  pro- 
vide a  governmental  regulation,  and  £he  organic 
law  doea  not  iMrescribe  the  manner  of  adopting 
or  providing  it,  and  the  nature  of  the  regulation 
does  not  require  that  it  be  afforded  by  direct  leg- 
islative act,  such  regulation  may  be  provided,  ei- 
ther directly  by  the  Legislatoze,  or  indirectly  by 
the  legislative  use  of  any  appropriate  instrumen- 
tality, where  no  provlsi<m  w  pnnciide  of  organic 
law  is  thereby  violated. 

S.  GONSnTCTIONAL  LAW  «=»60— IdEGISLATm 

POWSR— Delkgatjon. 
In  order  to  Justify  the  courts  In  declaring  in- 
valid  as  a  ddegation  of  legislative  power  a  stat- 
ute conferring  particular  duties  or  authority  up- 
on officers,  it  must  dearly  appear  beyond  a  rea- 
scraable  doubt  that  the  duty  or  authority  so 
conferred  ia  a  power  that  appertains  ezclanvely 


to  tiie  legialatiTe  department  onder  article  2  of 
the  Gonstitntion,  and  the  conferring  of  U  Is  not 
warranted  by  other  iwovisiotts  of  uie  Oonatita- 
tion. 

9.  CoNBTiTtmoif  AX  Law  «=>60— Ijeoislative 

POWEB—DXLEOATIOR. 

The  liU^slature  may  not  delegate  the  power 
to  enact  a  law,  or  to  declare  what  the  law  shall 
be,  or  to  exercise  an  unrestricted  discretlcm  in 
applying  a  law;  but  it  may  enact  a  law  complete 
in  itself  designed  to  accomplish  a  general  public 
purpose,  and  may  expressly  authoiize  deel^ated 
officials  within  definite  limitadona  to  provide 
rules  and  regnlatitms  for  the  complete  operatitm 
and  enforcemoit  ct  the  law  within  Ito  expressed 
general  purpose. 

10.  GoNenTTmoNAX,  Law  ^=>60  —  Lboibla- 

TIVE  POWEBr— DEUCGATIon. 

Authority  to  make  rates,  rules,  and  regula- 
tions to  carry  out  an  expressed  legislative  pur- 
pose, or  for  the  complete  operation  and  enforce- 
ment oS  a  law  within  designated  limitations,  is 
not  an  exclusively  legislative  power,  but  it  may 
be  delegated  by  law  to  ai^ropriate  tribanalBt 
to  be  performed  as  an  administrative  function. 

11.  CONErrmmoNAi,  Law  *=a50— Divihok  of 

GOTEBNUENTAL  POWEBS— ENCBOACHMENT. 
The  governmental  powers  that  are  divided 
into  the  legislative,  executive,  and  judicial  de- 
partments, and  the  exercise  of  which  u  forbidden 
to  persons  not  properly  belonging  to  the  particu- 
lar departmeut,  are  those  so  defined  bj  the  Con- 
stitution, Or  such  as  are  inherent  or  so  recog- 
nized by  immemorial  governmental  usage,  and 
which  invcdve  the  ezerdse  of  primary  and  inde- 
pendent  will,  diacRtton,  and  judgment,  subject 
not  to  ttie  control  of  another  dapartmentt  but  only 
to  the  limitations  imposed  bj  the  atato  and  fed- 
eral Constitutions. 

12.  CowBTiTUTioiTAr  Law  ^;>60— Ditisioit  or 

"GOVIKNHENTAL  P0WBB8"~EnCB0A0B1IENT. 

An  official  duties,  authority,  and  fnnctiona 
prescribed  or  contemplated  by  law  are  not  neces- 
sarily "gOTemmental  jfowers  within  the  mean- 
ing of  the  constitutional  provisions  separating 
the  itowers  of  government  into  deiwrtmente. 

[Ed.  Note.— For  oUier  d^nitiona,  see  Wmrds 
and  Phrases,  First  and  Second  Series,  Govern- 
mental Power.} 

13.  CoHSTrnmoRAi.  Law  «=;»90T-I>iTisioir  or 

GOVEBNUtJNTAI.  POWERS— EnCBOACHUBRT. 
The  division  of  governmental  powers  into 
legislative,  executive,  and  judicial  is  abstract 
and  general,  and  la  Intended  for  practical  pur- 
poses. There  has  been  no  complete  and  definite 
designation  by  a  paramount  authority  of  all  the 
particular  powers  that  appertain  to  each  of  the 
several  departments.  Perhaps  there  can  be  no 
abscdute  and  complete  separation  of  fdl  the  pow- 
ers (rf  a  {ttactical  govemmeot. 

14.  Constitutional  Law  «=>48,  5&— Govkbn- 

MENTAI.  DePABTMENTB— EnCBOAOBUENT. 

A  clear  violation  of  the  constitutional  provi- 
sions dividing  the  powen  of  govemniait  into  de- 
partments should  6e  checked  and  remedied;  bat 
where  a  reasonable  doubt  exists  as  to  the  consti- 
tutionality  of  a  statute  conferring  power,  au- 
thority, and  daties  upon  officers,  the  legislatire 
will  should  be  enforced  by  the  courts  to  secure 
orderly  government,  and  in  deference  to  the  Leg- 
islature whose  action  is  presumed  to  be  within 
its  powers,  and  whose  lawmaking  discretion 
within  its  powers  is  not  reviewable  by  the  courts. 

15.  Constitutional  Law  ®=»60  —  Legihla- 

TIVB  POWEB  —  DELEQATION  —  ADHINISTBA- 

TivE  Power. 
Where  a  duly  enacted  statnte  cmffers  upon 

officials  authority  that  is  not  in  ite  nature  ex- 
clusively and  purely  a  legtBlative,  executive,  or 
judicial  power,  and  it  can  fairly  be  done  to  ac- 
complish a  valid  legisUttive  pnrpoa^  soeh  author- 
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Itr  may  be  conatmed  u  an  atotnlttratlTe  dnty 
rather  than  u  a  sovenimental  power. 

16.  CoNffnrcnoifAL  Law  ^»60— '^saisu- 
TXVB  Powxu"— "iJtaiauTxvx  Authokitt^— 
Delegation. 

Tbe  terms  "legidatlve  iwwen"  and  "legtela- 
dre  authority,"  as  osed  In  articles  2  and  3  of 
the  state  Constitution,  mean  the  power  or  au- 
thority to  enact  laws,  or  to  declare  what  the  law 
shaU  be.  Sach  "powers"  and  "authority"  apper- 
tain exclusively  to  the  legislative  department^ 
and  they  cannot  lawfully  be  delegated. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  First  and  Second  Series,  Legisla- 
tive  Authority ;  LeKislatire  Power.] 

17.  GonsrmmoNAL  Law  ^sOO  —  Iwibla- 

TITK  PDWKB— DkLEOATION. 

Authority  to  i>erform  ftinctIon«  diat  are  not 
exdusively  leglslatiTe,  but  are  adminlstratin  in 
their  nature,  may  be  by  statute  ewfferred  npon 
other  offidals. 

18.  CoweriTUTiowAL  Law  ^:»Q0  —  Gotebiv- 

HBIfTAI,   DEPABTUXIfTB  —  DSLEaATIon  OF 

Power. 

While  the  Constitntion  prorldea  tbat  "no 
person  properly  belonging  to  one  of  the  depart- 
mentH  Bhall  ezerciee  any  powers  appertaining  to 
either  of  the  otheia,  except  in  cases  ezprnsly 
provided  tor  by  this  Gonatltutionj^  it  does  not 
forbid  the  performance  by  any  officer,  whether 
legislative,  execatire,  or  judicial,  of  administra- 
tive functiona  w  duties  when  they  are  Imposed 
by  statute. 

19.  CoNBrrrcnOKAi.  Law  «=»60  —  Ijboula- 

TITB  DEPABTUBHT— DEUOATIOH  OF  POWEBS 

— ADVIRISTBATI7K  DtmEB. 
Where  a  statute  defines  the  general  outlines 
for  its  operatiMi,  and  therein  provides  that  stat- 
ed persons,  officers,  or  tribunals,  shall,  within 
deaignated  limitationB,  perform  acts  or  ascertain 
facts  upon  which  the  statute  by  its  own  force 
will  operate  to  accomplish  the  lawmaking  intent, 
the  acticHi  by  the  persons,  officers,  or  tribunals 
within  the  stated  limitations  may  be  administra- 
tive,  and  not  ex<du8ively  legislatiTe,  executive, 
or  judicial  in  its  nature  and  essence.  When 
the  functions  so  assigned  are  administrative 
in  their  nature  or  are  not  exdusively  legisla- 
tive, executive,  or  Judicial  in  diaracter,  the 
statute  does  not  delegate  legislative  power  or 
confer  executive  or  judicial  power  and  au- 
thority in  violati<ni  of  article  S.  And  the  per- 
tonaance  of  such  a  duty  by  a  "person  properly 
belonging  to  one  of  tbe  department^  ot  the 
government  is  not  the  exercise  ui  "any  powers 
appertaining  to  tititer  of  the  othet^  in  rlcia- 
tton  of  article  2. 

20.  GoNerrmmoNAi.  Law  43»60,  QI—Imqib- 
UTivE  Dbpabivent— Delegation  or  Pow- 

E»— ADMINISnUTIVB  DUTIES. 
The  fizin«  oi  tolls  for  the  use  of  a  bridge 
may  be  done  directly  by  legislative  enactment; 
but  it  IB  not  a  power  that  must  be  exclusively 
exerc^ed  by  the  LegiBlatur&  The  fixing  of  sudi 
tolls  may  be  r^rfti^^d  as  an  adnunlstrative 
function  that  may  be  dd^ated  by  the  K^cgia- 
lature;  and  the  Ocnstitutum  does  not  forbid 
the  performance  of  administratiTe  functicma  by 
the  courts. 

21.  CoSBTITUTIONAL  LAW  ^»61  —  ToLL 
CHABOES  —  ReABONABLENESS  —  CbNTINU' 

ANCE  BT  Statute. 
While  the  courts  may  not  without  sanction 
of  organic  law  prescribe  rates  for  public  diarges, 
yet  when  the  reasonaUeness  of  a  rate  is  deter- 
mined on  existing  facts  duly  admitted  or  proven, 
a  statute  under  which  such  determination  is 
made  may  by  its  own  terms  continue  in  force  for 
future  p^ods  rates  found  to  be  fair  and  rea- 
sonable. 


22.  BaiDOBfl  COHBTITilTlOHAL  LAW  «=> 

61,  63(8)— Toll  Chabobb— Powbb  ov  Gous- 

TT  OoMMiBBionzas— Statute. 
The  statute,  chapter  7462,  Acts  of  1917,  pio- 
▼Idea  for  determining  by  an  deetimi  whether  ■ 
bridge  should  be  built  and  wbetb»  it  AouH  be 
free  or  toll.  It  also  piovldes  that  toOs  shall  be 
"fair  and  rsBsoMble."  This  is  tba  limitatxn): 
and  naitber  the  imviiloa  for  fixing  the  toOs  by 
the  county  ccHnmissi<Hiers  nor  tbat  for  the  ap- 

Eroval  thweof  by  the  drcoit  judge  Is  <deariy  vio- 
ttive  ta  the  aeeiaid  and  third  article*  of  tbe 

■tat*  OoDBtitDtlaB. 

23.  Ck>ifSTiTDTiONAL  Law  ^361,  6S<3)— Tuix 
Chaboes— PowR  or  Ootnnr  Comuasio:!- 

BRB— STATCTSS. 

Tite  proriaion  of  section  6,  chapter  7462, 
Acts  of  1917,  tha^  whenerer  the  county  coounis- 
■ioners  shall  fix  any  toll  or  chargea  for  a  county 
bridge  under  the  act,  such  tolls  and  charges 
shall  be  reviewed  fay  a  circolt  judge,  who  after 
hearing  shall  "ent«ur  an  <Kder  ai^roring  sack 
tolls  and  diargw  In  ^rkoi»  or  in  part,  or  increase 
or  decrease  the  tame  as  he  shaD  determine  trco 
the  evidence  as  foir  and  reaaonahle,"  does  not 
violate  article  2  or  section  1  oic  artide  3  <Mf  the 
state  OoustitutiM),  separating  the  powen  cf 
govemmeot  In  l^buative,  executive,  and  Jodidal 
departments,  ve«ting  the  iMialatlve  antbority  vt 
tbe  state  in  the  Senate  and  House  ot  Represea* 
tatives,  and  fori>idding  any  person  properly  be- 
longing to  one  department  to  exercise  any  pow- 
ers appertaining  to  either  of  the  others. 

Appeal  from  ClrcDit  Goart,  I^ral  County; 
Daniel  A.  Simmooa,  Judge. 

Proceeding  to  validate  bonds  bj  DthbI 
OooDty,  Fla.,  against  the  State  ot  Florida, 
on  relatlOQ  of  Wm.  B.  Young  azkd  othm. 
From  an  ordw  validating  the  boDdi\  the 
deftodantB  appeaL   Order  afflnned. 

m  J.  L'Bngle;  AxMl  A  Blnebart  and  A. 
D.  McNeill,  State  Atty.,  all  of  Jacksonville, 
tor  app^ntB.  Odom  ft  Batl»',  oC  Jackson- 
lille,  for  appellee^ 

WUXIVIBLD,  J.  In  proeeedlttSB  bnmght 
in  the  circuit  court  under  tbe  statute  to  val- 
idate bonds  to  be  IflBoed  onder  dmpCn*  T462. 
Acts  of  1917,  for  boUdlng  a  bridgB  acnMs  tbe 
St  J<dmB  river  at  JadnonvUie  in  I>imi 
county,  Fla.,  the  court  strode  the  foUowlnp 
pcvtlon  of  flie,  ansirer  ot  tiie  defendant*. 
clHsen  taxpaym^  wiko  ocmteBt  tlw  legality  of 
the  bond  iasae: 

"That  tbe  said  defendants,  for  reastms  and 
cansee  why  eaid  hmds  dionld  not  be  validated, 
respectfully  represent  and  abow  unto  tlw  eooit 
as  follows: 

"1.  a%st  the  board  ftf  connty  comniiaBiotierf 
did  not,  prior  to  the  10th  day  ot  June,  191T. 
determine  the  amount  necessary  to  construct  t 
bridge  across  the  St.  Johns  rivo*.  with  proper 
approaches  thereto^  by  onploying  competent  and 
reliable  experts  to  detemune  the  urrrnuni  j  mni 
pr<^ier  cost  ot  the  said  l»idge  and  proper  ap- 
proaches thereto,  aa  required  by  law.  Tbat 
when  the  said  county  commissitmera  detenmc^: 
and  designated  the  amount  of  said  b<Hidn,  to  wi-- 
$850,000,  the  said  county  commiaaionen  did  tic. 
then,  or  at  any  time  prior  thereto,  have  aur 
proper  or  reliable  estimate  of  the  coat  ot  the  ssi-- 
Nidge,  or  the  approaches  thereto,  and  did  not 
have  any  proper  and  reliaUe  inft>rmatioii  as  m 
tbe  necessary  cost  of  said  bridge  and  approacfeet. 
or  any  plaiis  or  specifications  tbenof.  frr^ 
which  the  said  county  commissioners  could  It 
and  determine  tiie  amount  of  said  honds.  Tkn 
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•aid  otninty  commissioners  cHd  not,  at  any  time 
before  said  election,  prepare  or  cause  to  be  pre- 
pared  any  plana  or  specifications  forttbe  coa- 
BtnictioQ  of  said  bridge  and  its  approaches,  or 
fix  or  determine  the  location  thereof,  or  make  or 
procure  to  be  made  any  estimate  of  the  land  nec- 
-eHsar?  for  said  approaches,  or  have  or  procure 
the  information  from  which  the  cost  of  said 
bridge  and  approaches  and  of  said  land  could  be 
determined,  "niat  at  aU  times  prior  to  said  dec- 
ti<m  said  county  commfaskmers  were  witiiout 
estimate  or  information  necessary  to  determine 
the  amount  of  m<mey  necessary  to  be  raised  for 
the  construction  of  said  bridge  and  approaches 
mnd  for  the  acqnisitioD  of  the  necessaiy  lands 
and  rights  of  way  therefor.  That  tiie  determina- 
tion by  said  county  commissioneis  to  issue  bonds 
In  the  sum  of  $960,000  fbr  the  cmistrnction  (rf 
said  bridge  and  approaches  was  not  based  upon 
any  proper  or  r^able  infonDati(m.  That  these 
defendants  are  informed  and  believe,  and  so 
aver,  that  said  sum  o4  $960,000  is  wh<^  inade- 
quate and  insufficient  to  pay  for  tlie  constrnction 
of  said  brid^  and  approaches  and  tor  the  lands 
and  rights  of  way  necessary  tfao'efor." 

From  an  wder  validating  tlie  bonds  tlie 
defendanta  a^tealed  under  the  aUtate  (chaih 
ter  6868,  Acts  of  191^. 

Chapter  7462  contains  the  following  provi- 
sloDs: 

"Sectitm  1.  ^nie  board  of  county  commissiMi' 
ers  oi  Duvsl  county,  Honda,  Is  hereby  authw* 
ized  to  Issue  btxids  In  such  amount  and  denomi* 
natims,  as  said  board  may  determine,  the  pro- 
ceeds of  which  shall  be  used  for  the  constroction 
of  a  bridge  over  the  St.  Johns  river,  and  the 
proper  approaches  thereto,  but  before  said  bonds 
shall  be  issued  said  board  shall,  at  a  regular  or 
special  meeting,  by  lascdntion,  designate  the 
amount,  denommations,  rate  of  interest,  and 
time  and  place  of  payment  of  said  bonds  and 
the  Interest  thereon,  and  shall  also,  in  and  by 
said  resolution,  designate  the  date  of  bidding  an 
Section  in  said  county  for  the  approval  or  dis- 
approval of  the  issuance  of  said  bonds,  and  for 
determining  at  such  election  whether  tiie  bridge 
to  be  constructed  shall  be  a  free  bridge  or  a 
toll  bridge.  Said  resolation  shall  be  puWahed  In 
at  least  one  daily  newspaper,  puUiuied  in  said 
county,  once  each  week  for  four  (4)  consecativo 
weeks  prior  to  the  holding  of  said  election.  It 
sb^  be  the  dn^  of  the  county  commissioners  to 
call  said  election  and  provide  for  the  holding  of 
the  same  at  the  earliest  practicable  date,  which 
election  shall  be  held  within  ninety  (90)  days 
after  this  act  becomes  a  law. 

"Sec.  2.  All  electors  of  said  connty  who  were 
qualified  to  vote  In  the  general  election  next  pre- 
ceding the  holding  of  the  election  under  this  act 
shall  be  qualified  to  vote  thereat  for  or  against 
the  issuance  of  bonds,  and  on  the  question  wheth- 
er said  bridge  shall  be  a  free  or  a  tcH  bridge. 
All  ot  the  provisions  of  chapter  6636,  of  the 
Laws  of  Florida,  Acts  of  1913,  entitled  'an  act 
authorizing  and  empowering  the  several  boards 
of  county  commissionera,  in  the  several  coonties 
in  the  state  of  Florida,  to  construct,  erect,  equip, 
acquire,  lease,  operate,  maintain  and  control 
bridges,  croeaways  and  ixissageways  over,  along 
or  across  water;  to  acquire  property  and  fran- 
ohiACB  for  such  purposes  and  kindred  and  sub- 
sidiary purposes,  and  to  issue  bonds  for  such 
purposes,  and  creating  trustees  for  such  bonds 
ana  prescribing  duties,  and  to  carry  Into  effect 
the  proviri<m8  of  this  act,'  except  as  herein  oth- 
erwise provided,  shall  govern  the  manner  of  hold- 
ing, conducting  canvassing  and  determining  the 
election  under  this  act,  the  issuance,  sale  and 
dispodti<m  of  said  bonds  and  the  expenditure  of 
the  proceeds  derived  thentrom,  and  also  for  the 
trustees  for  said  bonds." 

"4.  If  it  shall  appear  from  the  returns  of  said 
election  that  a  majority  of  the  elpct<»«  votine 
4m  the  qnestioa  oC  the  issuance  of  bonds  shall 


have  voted  for  bonds,  (ben  the  bonds  herein  pro- 
vided for  shall  be  issued  without  unnecessary  de- 
lay and  -said  bridge  shall  be  constructed  at  the 
earliest  date  practicable:  If  it  shall  appear 
from  the  returns  of  said  election  that  .a  majority 
of  the  electors  voting  on  the  question  whether 
said  bridge  shall  be  a  free  bridge  or  a  toll  bridge 
shall  have  voted  against  a  free  bridge,  then  the 
county  commisa oners  shall  collect  a  reasonable 
toll  and  charge  for  passage  over  and  upon  said 
bridge  by  pedestrians,  (Wdinary  v^ides,  lire 
stock,  motor  vehicles  and  interurban  and  street 
cars.  Provided,  however,  that  no  tdl  or  charge 
shall  be  collected  for  the  use  of  said  bridge  by 
the  fire  department  or  the  police  department  of 
any  municipality  in  Ihival  county,  Florida,  or 
by  any  officer  or  employ^  of  aaid  county  or  ot 
any  municipality  thnein,  in  the  performance  <^ 
liis  official  duti^;  nor  shall  any  charge  or  toll 
be  collected  for  the  use  of  said  bridge  for  the 
movement  of  troops  the  United  States  or  the 
state  of  E^orida  across  said  bridge.  The  county 
commissionerB  an  antliMixed  to  giant  the  use  of 
said  t»idge  tor  fnneral  and  diaritable  purposes, 
without  charge,  and  to  make  such  reasonable 
regulationa  in  regard  thereto  as  they  may  deem 
necessary.  If  it  shall  appear,  however,  from  the 
ratnmB  of  said  deeticm  that  a  majMrity  ui  the 
electors  voting  on  the  question  whether  said 
bridge  Shan  be  a  free  bridge  or  a  tcJl  bridge, 
shall  have  voted  for  a  free  bridge,  then,  and  in 
that  event,  no  tolls  and  duu^ea  diall  be  ool- 
lectad  e»!ept  from  intanitban  and  street  cus 
and  other  pnblie  servios  corporations  using  said 
bridge;  but  if  intemiban  and  street  cars  shall 
be  operated  by  the  county  or  a  municipality 
therem  no  toll  or  diarge  abaU  be  collected  for 
iQtemrban  and  street  ears.  When  said  bridge  is 
constructed,  it  shall  be  the  dutr  of  the  said  board 
to  lay,  or  have  laid,  tracks  for  Interurfoan  or 
street  cars  on  and  across  said  bridge  and  its  ap- 

{iroaches,  and  additional  tracks  th^for  may  be 
aid  from  time  to  time  as  the  necessity  re- 
quire. 

"Sec.  5.  Whenever  the  board  of  county  com- 
missiiHiiers  shall  fix  any  tolls  or  charges  under 
this  act,  the  same  shall  be  published  in  a  daily 
newspaper  published  in  the  city  of  Jacksonville, 
once  each  week  for  three  (3)  successive  weeks, 
together  with  a  notice  when  the  same  will  be 
sinimitted  to  one  of  the  judges  of  the  circuit 
court  of  Duval  county,  F1(»4da,  for  approval  or 
disapproval,  which  shall  not  be  mttn  than  thirty 
days  aftra-  the  board  shall  have  fixed  such  tolln 
or  chargea  Any  taxpayer  may  file  objections  to 
snch  tolls  or  charges,  and  said  judge  shall,  after 
hearing  such  objectimis  and  taking  such  t«itimo- 
ny  as  he  shall  deem  proper,  enter  an  order  ap- 
proving such  tolls  and  diarges  in  whole  or  in 
part,  or  increase  or  decrease  the  same  as  he  shall 
determine  from  the  evidence  as  fair  and  reason- 
able, and  his  findings  shall  be  fin&l.  When  tolls 
and  charges  are  approved  or  fixed  by  the  circuit 
judge,  they  shall  not  be  changed  or  altered  f<Hr  o 
period  of  two  years  without  first  obtaining  leave 
of  the  court  to  submit  a  new  schedule  of  tolls 
and  charges.  Tolls  and  charges  approved  or  fix- 
ed by  the  circuit  judge  shall  not  become  effective 
until  thirty  days  after  the  entering  of  such  or- 
der, which  order  shall  be  published  by  the  cleric 
of  the  circuit  court  In  a  daily  newspaper  pub- 
lished in  the  city  of  Jadtsonvill^  once  each  week 
for  three  successive  weeks." 

[1  ]  In  Ttew  of  the  authority  given  tbe  coun- 
ty commlsaloners  by  section  1  of  chapter 
7,462,  it  ia  dear  that  the  proTlsion  of  section 
2  thereof  that  "all  of  the  provisIoDs  of  chap- 
ter 6636,"  with  an  exception,  "shall  govern 
the  manner  of  holding,  conducting,  chnvasa- 
Ing  and  determining  the  election  under  tlilii 
act,  the  Issuance,  sale  and  dlsposlUon  of  said 
bonds,"  etc.,  does  not  adopt  the  portl<m  of 
chapter  653(6)  a  general  law,  requiring  the 
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conntr  oommlsstoDen  to  employ  experts  to 
furnish  Information  an  wbldi  to  act  In  deter* 
mining  the  amonnt  of  the  bond  lasoe  to  be 
voted  on;,  therefore  the  eonnty  commission- 
ers are  not  required  to  do  what  the  quoted 
stricken  portion  of  the  answer  averred  that 
they  had  not  done  b^ore  acting  under  the 
Btatute.  The  averments  in  the  latter  portion 
of  the  paragraph  stricken  from  the  answ^ 
relate  to  "Information  necessary  to  determine 
the  amount  of"  the  bond  issne,  and  to  "pn^per 
and  reliable  information,"  not  required  by 
chapter  7462,  which  prevails  over  chapter 
6636  where  Incondstent  therewith.  See  sec- 
tion 24,  art.  3;  Sanders  v.  Howell,  7S  Fla. 
663,  text  673.  74  South.  S02. 

The  statute  authorized  the  county  commis- 
sioners to  determine  the  amount  of  the  bonds 
to  be  issued.  No  fraud  is  alleged.  No  abuse 
of  authority  Is  shown.  See  OSban  r.  Ckxver, 
63  Fla.  542.  68  South.  SO. 

Section  5  of  chapter  7462,  above  quoted, 
contains  provisions  that  a  circuit  Judge  shall 
review  and  approve  In  whole  or  In  part  or 
Increase  or  decrease  the  tolls  and  shall  deter- 
mine whether  the  tolls  fixed  by  the  county 
commissioners  under  the  section  are  fair  and 
reasraiable,  and  that  when  tolls  and  charges 
are  approved  or  fixed  by  the  drcuit  judge 
they  shall  not  be  dianged  or  altered  for  a 
period  of  two  years  without  first  <rt>talnlng 
leave  of  the  court  to  submit  a  new  sdiedule 
of  tolls  and  diarges. 

It  is  contended  that  these  provistons  violate 
article  2  of  the  Oonstltutlon,  In  that  It  Is  an 
attempt  to  confer  upon  a  court  powers  that 
appertain  to  the  legislative  d^rtmmt. 

Article  2  and  section  1  of  artlde  8  are  as 
follows : 

"The  powers  of  the  fcovemment  of  the  state  of 
Florida  shall  be  divided  into  three  departments — 
lesrialative,  »ecutive.  and  judicial ;  and  no  per- 
son properly  belonging  to  (me  of  the  depart- 
ments shall  exercise  any  powers  appertalninjc  to 
either  of  the  others,  except  in  cases  npressly 
provided  for  br  this  Constitution. 

"The  LeKislative  aathority  of  this  state  shall 
be  vested  in  a  Senate  and  a  House  of  Itepresen- 
tativeu,  which  shall  be  deslfcnated,  The  legisla- 
ture of  the  State  of  Florida,'  and  the  sessions 
thereof  shall  be  held  at  the  seat  of  government 
of  the  BUte." 

[2]  The  lawmaking  power  of  the  Legisla- 
ture of  a  state  Is  subject  only  to  the  limita- 
tions provided  In  the  state  and  federal  Con- 
stitutions ;  and  no  duly  enacted  statute 
should  be  Judicially  declared  to  be  Inopera- 
tive on  the  ground  that  it  vi<^tes  organic 
law,  unless  It  clearly  appears  beyond  all 
reasonable  doubt  that,  under  any  rational 
view  that  may  be  taken  of  the  statute,  It  Is 
In  positive  conflict  with  some  Identified  or 
designated  provision  of  constltntltmal  law. 

[J]  A  statute  should  be  so  constrned  and 
applied  as  to  make  It  valid  and  ^active,  if 
its  language  does  not  exclude  such  an  inter- 
pretation. 

[4]  \\Tiere  a  statute  does  not  violate  the 
federal  or  state  Constitution,  the  legislative 
will  Is  supreme,  and  its  jftAiey  is  not  subject 


to  judicial  review.  The  conrts  have  no  TOto 
power,  and  do  not  assume  to  regulate  state 
policy,  but  they  recognise  and  enforce  the 
policy  of  the  law  as  expressed  in  valid  enact< 
ments,  and  decline  to  enforce  statutes  ooly 
when  to  do  so  would  violate  organic  law. 

[C]  The  Constitution  is  the  controlling 
law,  and  while,  in  appropriate  proceedings 
properly  taken.  It  may  he  the  duty  of  the 
court  to  declare  a  legislative  enactment  to  be 
inoperative  in  whole  or  In  part,  if  it  plainly 
violates  the  Constitution ,  yet,  as  under  our 
system  of  government  the  lawmaking  power 
of  the  Legislature  is  subject  <Hily  to  the  limi- 
tations contained  in  the  state  and  federal 
Constitntlons,  the  court  should,  in  deferrace 
to  the  Legislature,  take  care  to  so  interpret 
an  enactment  as  to  make  it  consistent  with 
the  Constltutltm,  if  It  can  be  done  np<m  any 
reasonable  consideration  of  the  legislative  in- 
tent, as  shown  by  a  fair  aK)Ucatloa  of  all 
the  language  used  to  the  purpose  dealgned 
to  be  accomplished  by  the  enactment. 

[t]  Neither  the  Constitution  nor  the  com- 
mon law  defines  the  line  of  s^nration  be> 
tween  the  powers  that  shall  be  exercised  di- 
rectly by  the  Legislature  and  those  tbat  msy 
be  Indirectly  exercised  through  d^egated 
authority. 

[7]  Where  the  Legtslatore  has  authorltr  to 
provide  a  governmental  .regulation,  and  the 
organic  law  does  not  prescribe  the  manner  of 
adopting  or  providing  it,  and  the  nature  of 
the  regulation  does  not  require  that  it  be 
alTorded  by  direct  legislative  act,  sach  regii* 
lati<m  may  be  provided.  elQier  dlrecUy  1^  On 
Legislature,  or  Indirectly  by  the  legislative 
use  of  any  appropriate  Instrumentality,  whoe 
no  provision  or  principle  oC  o^idc  law  is 
thereby  violated.  City  ftf  JaAsonvUle  t. 
Bowden.  67  Fla.  181,  64  SoatlL  760,  U  B.  A. 
191&D,  913,  Ann.  Gas.  191SD,  9ft. 

The  Coostltntlon  defines  the  method  of 
passing  laws  by  the  LegUdatnre^  but  leaves 
the  method  of  county  r^cnlatlons  to  Ute  dis- 
cretion of  tbe  Leglslatareu 

[1]  Tn  order  to  justify  tbe  courts  in  de- 
claring Invalid  as  a  delegation  of  legislative 
power  a  stetnte  ctmfnilng  particular  duties 
or  authority  vpaa  oOcen,  it  mnst  dearly  ap- 
pear h^rond  a  reasonable  donDt  Qiat  tbe  duty 
or  authority  so  conferred  is  a  power  that 
appertains  exclusively  to  the  legislative  de- 
partment under  article  2  of  tbe  Constitution, 
and  tbe  conferring  of  it  Is  not  warranted  by 
other  provisions  of  tbe  Cmstltntlon.  State  v. 
Atlantic  Coast  Une  R.  CO.,  56  Fla.  617,  47 
South.  969.  32  L.  R.  A.  (N.  S.)  830. 

[I]  The  L^slature  may  not  delegate  the 
power  to  enact  a  law,  or  to  declare  what  the 
law  shall  be,  or  to  exercise  an  unrestricted 
discretion  In  applying  a  law;  but  It  may 
enact  a  law  complete  in  Itself,  designed  to 
accomplish  a  general  public  purpose,  and  may 
expressly  authorize  designated  officials  with- 
in definite  valid  limitations  to  provide  rules 
and  regulations  for  the  cooiplete  opwttloo 
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and  enforoemept  «f  tbA  law  vltUn  Its  ex- 
pressed general  purpose. 

[II]  Avtborlty  to  make  rates,  rules,  and 
resulatloms  to  carry  out  an  expressed  I^lsla- 
tlre  parpose,  or  for  tbe  ccmplete  operation 
and  enforoemoit  of  a  law  within  d^gnated 
limitations,  Is  not  an  excludv^y  legislative 
power,  bat  It  may  be  delegated  by  law  to 
appn^rlate  tribonala,  to  be  perfturmed  as 
admlnlstratiTe  fnnctlcm. 

[11]  A  direct  ezerdse  by  the  L^idature 
of  tbe  police  power  la  In  accordance  with 
Immemorial  goTemmental  usage.  But'  tbe 
subject-matter  may  be  such  that  only,  a  gen- 
eral scheme  or  policy  can  with  advantage  be 
laid  down  by  the  Ijeglslatnre;  and  the  work- 
ing out  in  detail  of  the  policy  Indicated  may 
be  left  to  tbe  discretion  of  other  officers  or 
tribunals.  See  Field  v.  Clark.  143  U.  S.  649, 
12  Sup.  Ot  495,  36  L.  Ed.  294 :  Buttfield  v. 
Stranahan,  192  U.  S.  470,  24  Snp.  Ct.  349, 
48  L.  Ed.  525;  Union  Bridge  Co.  v.  United 
States.  204  r.  S.  364,  27  Sup.  Ot.  867.  51  L. 
S3d.  528 ;  St.  Louis  &  Iron  Mountain  'By.  v. 
Taylor.  210  U.  S.  281,  28  Sup.  Ot.  616.  52  L. 
Bd.  1061:  First  National  Bank  t.  Union 
Trust  Co..  244  U.  S.  416.  37  Sup.  Ct  734,  61 
L.  Bd.  1233.  L.  R.  A.  1918C,  283 ;  Arver  v. 
United  States.  246  U.  S.  366,  38  Sup.  Ct. 
159,  62  Ia  EM.  849;  Interst.  Com.  C<Hn'n 
T.  Goodrich,  224  U.  8.  194.  32  Sup.  Ot  436, 
56  U  Ed.  728.  Hie  governmental  powers 
that  are  divided  Into  tbe  legislative,  execu- 
tive, and  judicial  departments,  and  the  exer- 
cise of  which  Is  forbidden  to  persons  not  prop- 
erly btiUmglng  to  the  particular  department, 
are  those  so  defined  by  the  Omstitatlon,  or 
such  as  are  inherent  or  so  recognized  by  Im- 
memorial governmental  usage,  and  which 
involve  tbe  exercise  of  primary  and  Independ- 
ent will,  discretion,  and  Judgment,  subject 
not  to  the  control  of  another  department,  but 
only  to  tbe  limitations  Imposed  by  the  state 
and  federal  ConstltutionB. 

112]  All  official  duties,  authority,  and  func- 
tions prescribed  or  contemplated  by  law  are 
not  iwoessarlly  governmental  powers  wltbln 
tbe  meaning  of  the  ctmstitatiMial  provisltms 
separating  tbe  powers  ot  govemmait  into  de- 
partments. 

[1 3]  Tbe  provisions  of  the  Constitution  re- 
late to  the  division  and  the  exercise  of  tbe 
legislative,  executive,  and  Judicial  powers  of 
Kovemment,  and  not  to  the  definition  or  dec- 
laration of  such  powers.  The  mandate  Is  In 
effect  that,  except  as  expressly  provided  for 
In  the  GfHistttntion,  the  legislative  or  law- 
making power,  that  Is  vested  In  the  Senate 
and  House  of  Representatives  as  the  Legisla- 
ture, shall  not  be  exercised  by  the  Governor 
or  by  the  courts;  the  executive  power  ccxi- 
ferred  upon  tbe  Governor  as  chief  magis- 
trate shall  not  be  exercised  by  the  Legisla- 
ture or  by  tbe  courts;  and  the  Judicial  pow- 
er that  Is  vested  in  the  courts  shall  not  be 
^erdsed  by  the  Legislature  or  by  the  Gov- 
ernor. "The  Gcmstltutlon  does  not  forbid  the 
performance  of  administrative  duties  by  the 


Governor,  the  courts,  or  tbe  Legislature." 
State  V.  Atlantic  Coast  line  B.  Co..  56  Fla. 
617,  47  South.  969,  32  L.  R.  A  (N.  S.)  689; 
Ex  parte  Wells,  21  Fla.  280.  See,  also,  6 
R.  C.  I*  169;  8  Cyc.  844;  12  O.  J.  854.  See, 
also,  Windham  v.  State  (Ala.  App.)  77  South. 
963;  Birmingham  Drainage  Dist  v.  Chicago, 
B.  &  Q.  R.  Co.,  202  S.  W.  404. 

In  construing,  Interpreting,  and  applying 
the  Constitution  of  tbe  state,  the  guiding  star 
should  be  to  effectuate  lbs  primary  purpose, 
viz.  the  welfare  of  the  people  In  the  preserva- 
tion and  exercise  of  the  rights  of  sovereignty 
and  of  individuals.  The  division  of  govern- 
mental powers  Into  legislative,  executive,  and 
Judicial  is  abstract  and  general,  and  Is  in- 
tended for  practical  purposes.  There  has 
been  no  complete  and  definite  designation  by 
a  paramount  authority  of  all  the  particular 
powers  that  aM»ertaln  to  each  of  the  several 
departments.  Perhaps  there  can  be  no  ab- 
solute and  complete  separation  of  all  the 
powers  of  a  practical  government. 

[14]  A  clear  violation  of  the  constitutional 
provisions  dividing  the  powers  of  government 
into  departments  should  be  checked  and  rem- 
edied; but  where  a  reasonable  doubt  exists 
as  to  the  constitutionality  of  a  statute  con- 
ferring power,  authority,  and  duties  upon  of- 
ficers, the  legislative  will  should  be  enforced 
by  tbe  courts  to  secure  orderiy  government, 
and  in  deference  to  the  Legislature,  whose 
action  Is  presumed  to  be  within  Its  powers, 
and  whose  lawmaking  discretion  within  Its 
powers  is  not  reviewable      the  courts. 

[II]  Where  a  duly  enacted  statute  confers 
upon  officials  authority  that  Is  not  in  its  na- 
ture eccluslvely  and  purely  a  leglslativei  ex- 
ecutive, or  Judicial  power,  and  it  can  fairly 
be  done  to  accomplish  a  valid  legislative  par- 
pose,  such  authority  may  be  construed  as  an 
administrative  duty  rather  than  as  a  govon- 
mental  power. 

In  effect  the  Constitntltm  provides  tba^ 
"except  in  cases  expressly  provided  for  in 
tbe  Constitution,"  all  pnrely  legislative  pow- 
er of  tbe  state  shall  be  exercised  exclusively 
by  the  Senate  and  House  of  Bepreeentatives ; 
that  all  the  purely  executive  power  of  the 
state  shall  be  exercised  exclusively  by  tbe 
Governor;  and  that  all  the  pnrely  Judicial 
power  of  the  state  shall  be  exerdsed  ex- 
clusively by  the  tribunals  spedfled.  State  v. 
Atlantic  Coast  Lhie  R.  Ca.  56  Fla.  617,  47 
South.  969,  32  L.  R.  A.  (N.  S.)  639. 

[11-11]  Tbe  terms  "legislative  powers"  and 
"legislative  authority,"  as  used  In  articles  2 
and  3  of  the  state  Constitution,  mean  the 
power  or  authority  to  enact  laws,  or  to  de- 
clare what  the  law  shall  be.  Such  "powers" 
and  "authority"  appertain  exclusively  to  the 
legislative  department,  and  they  cannot  law- 
fully be  delegated.  Authority  to  perform 
functions  that  are  not  exclusively  legislative, 
but  are  administrative  in  their  nature,  may 
be  by  statute  conferred  upon  other  officials; 
and,  while  Uie  Constitution  does  provide  that 
"no  person  properly  belonging  to  <»ie  of  the 
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dqMUtments  shall  exercise  any  powers  mppae- 
talnlDg  to  ^ther  at  the  others^  except  In  cas- 
es expresdy  ivrorlded  for  by  titla  G(mBtltii< 
tlon,"  it  does  not  forbid  the  perfonnance  by 
any  (rtBcer,  whether  leglslatlTe,  executive,  or 
Judicial^  of  administratiTe  fanctlona  or  du- 
ties when  tliey  are  imposed  by  statute. 
Where  a  statute  defines  the  general  outlines 
for  its  operatl<n.  and  therein  provides  that 
stated  persons,  offlcera,  or  tribunals  dialU 
within  derignated  limitations,  perform  acts 
or  ascertain  facts  upon  which  the  statute  by 
its  own  force  will  c^erate  to  accomplish  the 
lawmaking  Intent,  the  action  by  the  persons, 
officers,  or  tribunals  within  the  stated  11ml- 
tatloDS  may  be  administrative  and  not  excln- 
slvdy  legislative,  executive,  or  judicial  in  its 
nature  and  essence.  When  the  functions  so 
assigned  are  administrative  in  the.lr  nature 
or  are  not  exclusivdy  legislative,  executive, 
or  Judicial  in  character,  the  statnte  does  not 
delate  legislative  power  or  eonf»  execu- 
tive or  Judicial  power  and  authority  In  vio- 
latlm  of  article  2.  And  the  i)erformance  of 
such  a  duty  by  a  **person  properly  belong- 
ing to  one  of  the  departments"  of  the  gov- 
ernment is  not  the  exercise  of  "any  powers 
aK)ertalalng  to  either  of  the  others"  In  vlo- 
lattcm  of  article  2.  See  State  v.  AUanUc 
Coast  Line  R.  Ca,  66  Fia.  617,  47  South.  968, 
82  R.  A.  (N.  S.)  639;  City  of  JacbsonvlUe 
V.  Bowden,  67  Fla.  181,  64  South.  78»,  L. 
R.  A.  1916D,  913,  Ann.  Cas.  1915D,  99. 

[21-21]  The  fixing  of  tolls  for  the  use  of  a 
bridge  may  be  done  directly  by  legialatlve  en- 
actment, but  It  1b  not  a  power  that  must  be 
excluslTely  exercised  by  the  Legislature. 
The  fixing  of  snch  tolls  may  be  regarded  as 
an  adminbttratlre  functttm  that  may  be  dele- 
gated by  the  Legislature ;  and  the  Constitu- 
tion does  not  forbid  the  performance  of  ad- 
ministrative functions  by  the  courts.  The 
(drcult  courts,  by  virtue  of  numerous  stat- 
utes, have  for  many  years  performed  non- 
judlelal  functions  that  may  be  administra- 
tive In  their  nature,  among  them  being  the 
changing  the  nnmefi  of  persons  (section  2007, 
Gen.  Stats.  1906;  Complied  Laws  1914),  au- 
thorizing the  adoption  of  children  (section 
2000  et  seq.,  Gen.  Stats.  1906;  Complied 
Laws  1914);  granting  and  amending  diar- 
ters  of  corporations  not  for  profit  (secCUm 
2830,  Gen.  Stats.  1906;  Complied  Laws  191^ ; 
removing  disaldlltles  of  minors  (section  1951, 
Gen.  Stats.  1906;  Conplled  Iaws  1914);  and 
of  married  wchuct  (section  1666,  Gen.  Stats. 
1906;  Complied  Iaws  1914).  The  chief  ex- 
ecutive also  under  statutory  provl^ons  p^ 
forms  numerous  administrative  functions,  on 
administrative  boards,  in  approving  offldol 
bonds,  etc.  Ukewlse  members  of  the  I-«gl8- 
lature  perform  administrative  functions  In 
serving  on  commlsslcms.  eta 

Courts  In  proper  cases  may  determine 
whether  rates  fixed  by  administrative  officers 
are  shown  to  be  "onreaswable  and  unjust" 
before  they  are  put  Into  effect   Reagan  v. 


I^nnen'  Loan  &  Trust  Co.,  SM  V.  S.  882, 
14  Sopk  Ot  1047,  88  Lb  Bd.  1014. 

While  the  courts  may  not,  without  sane* 
tloD  ot  organic  law,  preacrtbe  rates  tar  pub- 
lic charges,  yet  when  the  leasonableness  of  a 
rate  Is  determined  on  existing  Ikcts  doly  ad* 
mitted  or  proven,  a  statute  under  which  sudi 
determination  is  nuute  may,  by  Its  own  terms, 
continue  In  force  for  future  pnioda  rates 
found  to  be  tair  and  reaaDnabI&  See  City  of 
Ja<A«CNDvUle  V.  Bowden,  si^a.  In  some 
states  tolls  are  fixed  by  the  ooorta.  See 
Smith  r.  HarUns,  38  N.  a  (S  Ired.  Bq.)  613, 
44  Am.  Dec.  88 ;  Robinson  v.  Lamb,  126  N.  C 
482,  86  S.  B.  29.  See.  also.  Wllterdlng  v. 
Green,  4  Idaho^  773,  46  Paa  134 ;  Oorlngton 
v.  St.  Francis  County,  77  Ark.  288,  91  S.  W. 
.186:  Troutman  r.  Smith.  lOS  Ky.  231,  48 
H.  W.  1084;  Brymer  v.  BuUer  Water  Co, 
179  Pa.  231.  30  AtL  240,  36  L.  B.  A.  26a 
While  some  states  may  not  have  organic 
provisions  expressly  forbidding  the  govem- 
mental  powers  of  one  departmoit  to  be  exei^ 
(Ised  by  the  ofllcerB  of  another  department, 
this  state  has  repress  constltatlonal  provi- 
sions ttiat  the  circuit  courts  shall  have  Juris- 
diction of  stated  subjects  "and  ot  mA  otha 
matters  aa  the  Legislature  may  preealbe." 
Sectim  11,  art  B. 

The  Constitution  provides  that  "tb»  pow- 
ers and  duties  •  •  •  of  •  •  •  coqd- 
ty  commissioners  shall  be  prescribed  by  law." 
'Sectiwi  art  8,  as  amoided  In  1880.  Many 
of  the  powers  and  duties  of  county  conunis- 
doners  under  the  statutes  are  quasi  Judicial 
or  quasi  legislative  as  well  as  administrative. 
Under  sectimi  910  et  seq.  <3«enil  Statutes 
1906,  county  commissioners  may  grant  licens- 
es to  establish  and  may  regulate  fmies, 
'  toll  bridges,  eto.,  and  fix  tai\a  tbereCbr.  See 
Green  v.  Ivey,  45  Fla.  888,  88  South.  TU. 

The  statute  provides  tot  detemUniUK  tty 
en  elecUoo  whether  a  bridge  abonld  be  built 
and  whether  it  shonld  be  tnb  or  toXL  It 
also  provides  tiut  tolls  Aall  be  "fair  and 
reascmabla"  This  is  the  Umitatlwi;  and 
neither  the  provision  for  fixing  Oie  toUa  by 
the  county  cmnmlsslcHiers  nor  that  tor  the 
approval  thereof  1^  the  drenit  Judge  ia  dear- 
ly violative  of  the  second  and  Uilrd  artldes 
of  the  state  Ccmstitutkm.  If  the  action  of 
the  Judge  be  Judicial  it  is  anttioriaed  by  the 
l^^sioD  ot  section  11,  art  6.  tibat  the 
Jurisdiction  of  the  drcnlt  courts  shall  cover 
"cases  involving  the  legality  of  any  tax  a*- 
sessment  or  toll,"  and  "such  othtt  matters  as 
the  Legl^ature  may  provide"  If  the  action 
required  of  the  Judge  la  admlnlatratlTe  it 
is  not  forbidden  the  ConstitatiiMi.  but  to 
recognised  as  anwopriate  by  the  proTistm 
of  the  Constitution  last  above  quoted.  The 
statute  keeps  the  rates  In  force  for  a  stated 
lime,  whm  once  fixed  <mi  a  deterndnatloa  of 
iwesent  facts  aa  to  wheQier  the  reQuiraurats 
that  the  tolls  fixed  by  the  county  commit 
sloners  shall  be  **falr  and  reasoaaU^  has 
been  complied  with,  whethw  that  be  a  ju- 
dicial or  an  administrative  detmninatitn- 
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See  Martliiei  Ward,  19  Fla.  175;  IMlusee 
Falls  Mf^.-  Co.  T.  OtmaiiaaloaBnf  Court  ot 
Talhipoon  Gonntr.  158  Ala.  208,  48  Soath. 
854;  Jnnvrln,  In  n,  174  Mass.  514,  66  N.  B. 
381, 47  L.  R.  A.  819;  Noab  r.  HYies,  m  Wis. 
120. 108  N.  W.  210;  Cblcago,  I.  ft  B.  Go. 
T.  Railroad  GMnmluton  oC  Indiana,  176  Ind. 
630,  95  N.  B.  964;  12  G.  J.  854  et  SM].:  Sara- 
toga Springs,  Tmstees  of  Village  of  Saratoga 
Smlngs,  T.  8arati«a  Gas;  Electric  Ugbt  & 
Power  Oat  191  N.  Y.  128,  88  N.  B.  688,  18 
L.  R.  A.  (N.  S.)  71S. 

In  tUa  case  tiie  I^gldatnre  was  dealing 
wlQi  pabUc  pnqperty  and  not  ^vate  prop- 
erty. It  could  establish  a  free  bridge  to  be 
paid  tor  by  Cbe  county  taxpayers. 

No  questions  of  taking  proper^  wlthoat 
due  process  ot  law  are  InrdTOd. 

Order  affirmed. 

BROWMA  a  J.,  and  TAYLOR.  BLLIS, 
and  WBST,  JJ.,  omcur. 


WAB0  T.  STATE. 

{Supreme  Ooort  of  Florida.   May  30.  19ia 
Rdiearing  Denied  July  8,  1918.) 

iSyUabut  by  tXe  Court.) 

1.  HoucioB  4=^158(3)— Pbwbditation—Dt* 

IDENfTE— BbQINNINO  OF  DlFFICULTT. 
Upon  the  proeecution  of  one  charged  with 
murder,  evidence  offered  by  the  state  to  show 
that  the  deceased  was  a  maober  of  a  group  of 
Toune  men  who  were  accaotonied  to  commit 
breadies  of  tlie  peace  up<Hi  the  praniaes  where 
de^dant  waa  empltQ^,  and  with  ime  of  whom 
he  had  had  a  difficulty  and  concerning  whom 
he  had  said  that  he  would  put  a  stop  to  their 
carousals  if  he  bad  to  kill  one  of  them  "just  to 
see  how  he  lotted  dead."  is  aimisaiMe  as  teod- 
inc  to  now  a  ^woeditated  design  on  the  part 
of  the  defendant  to  hill  a  human  being,  end  as 
tending  to  show  who  be^an  the  dlffictuty,  even 
though  it  is  not  shown  that  the  deceased  was 
personally  known  to  the  defendant 

2.  HOHIOIDB  ^338(5)— Tbial  fob  Mubdbb 
TS  THE  FiBST  DeGBEB— EVIDENCE  OF  PBE- 

HEOiTATioiT— Cube  bt  Veiidict. 
Upon  the  trial  of  one  charged  with  murder 
in  the  first  degree,  error  in  admitting  evidence 
to  diow  premeditatieii  la  cured  by  a  verdict  of 
nuLndaugntar. 

R,  OaiHTKAL  Law  ^3>1170<2)— Exclusion  of 
EviDEiroE— Odbe  bt  Subsbquent  Adus- 
sion. 

Error  In  excluding  a  qaeedon  framed  to 
'  elicit  competoit  and  relevant  testimony  may 
be  cured  by  the  aubsequent  admission  at  the 
testimony  from  another  witness. 

4.  HouiciDB  ^9208(6)-  -Dtino  Deciaxatxons 
— ^Aduissibilitt. 

The  role  npf^i  the  sobjeet  ot  the  admisBloa 
In  evidence  of  dying  declarations  reanires  that 
it  be  first  sliown  to  the  satisfacticm  of  the  court 
that  the  deceased,  not  only  considered  death  im< 
minent,  but  that  be  believed  that  he  was  with- 
out hope  of  recovery. 

5.  Homicide  «=»214(2).  215(1)  — Dying  Deo- 
XABATioH— Res  Gest-a;— Aduibsibiuty. 

A  dying  declaration  to  be  admissible  must 
abo  be  confined  to  the  res  gestie,  and  there  iv 
no  merit  in  an  objeetion  that  there  is  other  tes- 
timony upon  the  same  matters. 


6.  GnnnKAx.  Law  «s»1  141(1)— Rxvixw. 

If  a  ruling  by  the  trial  court  admitting  tes- 
timony does  not  clearly  appear  to  have  been 
erroneous,  the  ruling  will  not  be  disturbed. 

7.  Cbiunai,  Law  «s>696<2).  1044-SniKiNa 
IicpBOFXB  Answeb— Motion— Rbvixw. 

A  motion  shoold  be  made  to  strike  an  Im- 
proper answer  of  a  witness  to  a  proper  question 
propounded.   If  that  course  is  not  followed,  the 

Earty  objecting  will  not  be  heard  to  complain 
ere.  because  for  aoght  that  aroears  the  objec- 
tion was  abendMied  in  the  lower  court. 

8.  Homzcidb  «s>216— Dtino  Declabatioi^— 
Ihkinbnct  or  Deatb— E^videncb. 

A  questioa  propounded  to  a  witness,  called 
to  testify  to  dying  declarations,  whidi  sought  to 
elicit  information  as  to  whether  the  deceased 
realized  his  condition  to  be  serious,  and  whether 
he  had  any  hope  of  recovery,  is  proper. 

9.  Homicide  «b»217— Witnebseb  «=>e40(l)— 
Cbiminal  Law  ^a»696C0— Lkadino  Ques- 
noNB  —  Dying  Dboubation  —  Bvidenob  — 
Stbikino  TEsrncoNT. 

In  examining  a  witness  upon  the  subject  ol 
dying  dedarations.  It  is  improper  and  may  lead 
to  reversible  erT<Hr  to  lead  the  witness  and  su^ 
gest  a  thought  Baoh  practice  may  be  produc- 
tive of  harmful  reaulta  when  the  witness  ascribes 
the  thought  so  suggested  to  the  deceased  and 
nndertakes  to  dothe  it  in  his  (the  witness')  own 
words.  The  better  practice  is  to  request  the 
witness  to  repeat  what  the  dying  man  said  about 
the  difficulty.  If  any  part  of  the  testimony  ia 
inadmissible  as  evidence  it  may  be  stricken  on 
motion. 

10.  Chimin AL  Law  «=3686(7)  —  MonON  TO 
Stbikb  TBsnMONY— Scope— Denial. 

A  motion  to  strike  teetimwy  should  be  re- 
stricted specifically  to  that  part  of  it  which  is 
objectionable.  When  the  motion  to  strike  is 
so  broad  as  to  include  proper  evidence,  it  will 
be  dttiied  although  some  parts  of  it  are  inadmis- 
sible. 

11.  GsnnNAL  Law  4=3396(1)— Excldsion  op 
Evidence— Rbvebsibix  Ebbob. 

If  the  trial  judge  errs  in  allowing  one  wit- 
ness to  give  improper  evidence,  it  is  no  ground 
for  reversal  that  he  refuses  to  allow  another 
witness  to  give  the  same  evidence. 

12.  Cbhinai.  Law  «=>8£S(1)— Insibuciions 
—Isolated  Part  of  Ciiabox. 

The  ioBtmctions  of  the  court  to  the  iuTv 
should  be  considered  In  their  entirety,  and  it, 
when  BO  considered,  it  appears  that  the  diarge 
so  far  as  it  bears  upon  any  subject  is  sound, 
an  assignment  of  error  based  upon  an  iaolated 
portion  of  the  diarge  will  fall,  even  though 
such  portiai  wlien  considered  awne  is  smme- 
ous. 

13.  HoUICIDt  ^300(2)— JUBTinABIJE  Houi- 
CIDB— InBTBITCTION — IMMINENT  DaNGEB. 

An  instruction  upon  justifiable  homicide,  in 
which  the  expression  "present  imminent  danger" 
is  used  in  lieu  ot  the  statutory  phraae  "imminent 
dangw,"  may  not  be  errcmeoos  when  consid- 
erei  with  rtferenca  to  the  facts  in  the  case. 

14.  Homicide   ^116(3),   800(3)  —  Seu--De- 

FENSB— I  NSTBUcnON. 
An  instruction  up<m  the  Iftw  of  self-defense 
which  directs  the  jun  that  the  defense  is  not 
available  unless  the  defendant's  "belief  of  dan- 
ger is  real."  is  not  erroneous,  because  the  im- 
minency  of  danger  to  the  defendant  when  he 
struck  the  fatal  now  must  not  <mly  be  reason- 
ably apparent^  bat  the  defendant  must  also  be- 
lieve uie  danger  te  be  Imminent. 
16.  Obiminal  Law  «=9S14(3)— iNSTBiTonoN— 

Inappucabujit  to  Bvidenob. 
Instructions  to.  the  jury  are  required  to  be 
applicable  to  the  evidence,  and  a  requested  in- 
struction upon  tho  "defendant's  theory"  which 
is  not  ap^icable  to  the  evidence  ia  correctly  re- 
fused. 
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16.  HouiciDB  ^=32T6~Jn8TmoATioiT— Iion- 
ranr  Danobr— QmcsnoN  for  Jubt. 

An  assault  nptm  one  with  a  deadly  veapon 
IS  not  In  law  fpaa  facto  a  JustificatioB  of  that 
one  In  tahin^  the  other's  Ufe.  The  existence 
of  imminent  danger  reaBonaUy  apparrat  is  a 
matter  of  fact  for  the  jary  to  determine  from 
,the  evidence. 

17.  HoinCIDB  «=>298  —  IWSTBTJCnON  —  AT7- 
THOBITY  TO  ABBEST. 

An  instruction,  that  a  person  who  occupies 
the  position  with  his  employer  of  "quarter  boss" 
is  aothed  with  no  legal  aathwity  to  make  ar- 
rests and  has  no  mem  power  In  that  regard 
than  any  other  private  citizen,  is  not  errone- 
ous. 

18.  HonciDB  «=»298,  840(2>— Avtrobxtt  ot 
Dbfutt  Shbbiit— IivaTBUonoN— •Rbvbbsi- 
Bix  Ebbob. 

An  Instruction,  which  directs  the  Jnry  that 
a  "deputy  sheriff  or  othw  officer  haa  no  au- 
thority to  merest,  apprehend,  or  attempt  to 
arrest  any  perstm,  althoiuiL  snch  person  may 
be  gnilty  of  a  hreadi  itf  t£e  peace,  unless  such 
offense  was  committed  in  the  presoice  of  the 
deputy  sheriff,  or  amomited  to  a  felony,  unless 
the  deputy  sheriff  or  other  officer  Is  authorized 
to  make  such  arrest  by  reastm  of  a  warrant 
dnly  issued  by  a  court  of  competent  Jurisdie* 
tion,"  does  not  correctly  state  the  law;  bat 
such  instruction  will  not  be  deemed  snffident  to 
cause  a  reversal  the  Judgment  when  the  evi- 
dence riiows  that  the  oefoidant  made  no  at- 
ten^t  to  amst  the  deceased. 

19.  HouiciDB  «=»300(3)— SEU-DKrEiTBB— In- 

BTEUCTION. 

An  instruction  upon  the  law  of  aelf-defense 
that  the  defendant  may  not  avail  himsdf  of  that 
defense,  if  he  killed  the  deceased  In  a  difficulty 
brought  about  by  the  defendant's  wrongful  act 
in  bong  the  aggressor,  is  not  erroneous. 

20.  HOHICIDI  «=»2S0  —  liANSUUGHTEB  — 
SumCISITOT  OF  EVIDBNOE. 

Evidence  esamlned,  and  found  aaAdent  to 
support  a  verdict  of  manitoughter. 

Error  to  Circuit  Court,  Lafayette  Goun- 
ty;  M.  V,  Home,  Judge. 

Oliver  "Ward  was  convicted  of  manslaugb- 
ter,  and  he  brings  error.  Affirmed. 

Hal  W.  Adama  and  J.  M.  Gomto,  both  of 
Mayo,  and  W.  B.  Davis,  of  Perry,  for  plain- 
tiff In  error.  Van  C.  Swearlngen,  Atty.  Gen., 
and  G.  O.  Andrews,  Asst  Atty.  Gen.,  fbr  the 

State. 

BlililS,  J.  The  plaintiff  In  error,  Oliver 
Ward,  hOT^natter  referred  to  as  the  "de- 
fendant," was  indicted  In  1016  by  the  grand 
Jury  of  I^ifayette  county  for  the  murder  of 
Arthur  Land,  which  was  alleged  to  have 
been  committed  on  the  25th  day  of  Decwnber, 
1915.  In  November,  1917,  the  defendant  was 
put  upon  trial  for  the  offense  charged  and 
convicted  of  manslaughter.  He  seeks  to  re- 
verse the  Judgment  of  convlctiCHi  and  comes 
here  by  writ  of  error. 

The  errors  assigned  are  numerous  and  are 
all  based  upon  rulings  of  the  court  upon  the 
admission  and  rejection  of  evidence,  the 
giving  and  refusing  of  certain  Instructions, 
and  the  ruling  denying  a  motlm  for  a  new 
trial. 

Arthur  Ijand  was  killed  by  the  defendant 
under  circumstances  whidi  the  latter  claimed 
justified  him.   The  defendant  was  "quarter 


boss"  at  the  Standard  Lomber  Company^ 
mill  at  Altm,  Tla.,  and  a  d^ty  sheriff  ot 
lAfayette  ooanty.  On  tlie  nlgjbt  of  December 
24r  1915,  a  negro  came  to  Che  defendant  and 
teiA  him  that  there  were  "8<»ne  white  men 
over  at  Jerry  X^anklln's  bouse  riiootliig  at 
them  (the  n^roes)  and  trylnc  to  make  tbem 
danoe."  fHie  definiOant  and  Otis  Hnnt  went 
to  Ftanklln'B  hou8&  ISie  deCendant  vent  hi 
first  and  walked  np  to  the  ilreplaoe  when 
the  deceased  Arthur  Land  was  standlsfr 
According  to  the  defendant,  he  did  not  know 
who  the  man  was  and  "started  to  look,  nuder 
his  hat  to  see  who  he  was,"  whieu  tho  de- 
ceased "duoved  a  pistol  out  against"  the  de- 
fendant's stomadi,  who  hit  him  on  the  badE 
of  the  head  and  knodced  him  down.  iSx. 
Hunt  then  ran  According  to  his  testi- 
mony, Land  fell  tm  his  fiioa  with  his  arms 
extoided  in  froat  ot  hlra  and  with  his  rl^t 
arm  vny  near  the  flra  Hnnt  esUsted  Land 
to  rise  by  taking  hiriid  of  th«  latter^  left 
arm  and  E^adng  bis  own  left  hand  iqKU 
Land's  right  slda  Hnnt  "did  not  notice  at 
that  time  ^rtiether  or  not  Land  bad  a  irfatol 
In  his  hand"  and  did  not  notice  it  nntil  Hmit 
saMr  Land's  band  on  Hont^s  shoulder.  Further 
testifying,  he  said:  "I  do  not  know  where  be 
got  that  pIstcA  from."  While  the  two  men 
were  standing  In  Ada  posinon  fiLdng  eadi 
othOT,  Hunt  supporting  Land  whose  right 
hand  or  arm  was  on  Hnnfs  sboiilder,  the  de- 
fendant said:  ^ 

Land  "pointed  a  j^sbd  at  me  over  Huxfi 
lAoulder,  or  in  my  direction.  I  said,  'Don't 
you  do  it*  He  dia  not  stop,  but  k^t  it  ri^t 
thore.  I  Jumped  behind  Mr.  Hunt  and  readied 
over  his  uonlder  and  fired." 

land  rec^ved  the  bullet,  whldi  was  fired 
fr<Hn  a  8S-calIber  idstol,  in  the  left  shoulder 
near  the  ne<A:.  The  bullet  ranged  downward 
and  badtward.  He  died  a  few  days  after- 
ward from  that  wound.  When  Laud's  body 
was  examined  the  night  he  was  Aot,  hia 
wife  said: 

"There  was  a  wound  <m  his  head,  and  anocbcr 
where  he  was  shot  ^th  a  pistol,  niere  was  a 
skinned  place  on  the  cbln  and  nose." 

[1]  Asslgnmiesits  of  errcH'  from  1  to  9. 
Inclusive,  are  based  upon  exceptions  to  cer- 
tain testimony  of  a  witness  named  Bas  Mick- 
ler.  Mlckler  testified,  over  the  defendant's 
objection  and  exception  regularly  made  and 
preserved,  that  a  few  weeks  before  the  de- 
ceased was  killed  tl^  witness  had  a  convert 
sation  with  the  defendant  In  regard  to  the 
"Land  boys";  that  Heniy  Land  and  Ward, 
the  defendant,  had  bad  a  fig^t,  that  there 
was  another  Land  boy  named  Lonso;  tfaey 
would  get  drunk  at  night  and  go  into  the 
quartos  and  "raise  mudi  sand."  Oliver 
Ward  was  quarter  boas,  and  said  he  was 
"going  to  put  a  stop  to  it  if  he  had  to  kiU 
one  of  the  G —  d —  sons  of  Mtches  to  see  how 
he  looked  dead."  The  witness  was  asked 
the  state  attorney  If  "Ward  at  that  time"" 
knew  the  name  of  any  particular  one  of  the 
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Land  boya,  or  Nren  700  taUdng  about  Oie 
tmnch  generally"?  The  reply  vas,  *XandB 
In  graieraL"  Tbe  wltneas  also  teatlfied  tliat 
tbe  defendant  did  not  at  that  time  indicate 
any  certain  one  ot  the  Land  bt^  whom  be 
nilgtat  kill  to  "see  how  he  looked  dnd"; 
that  tlie  witness  knew  onl^  Lonzo  lAnd  at 
that  time.  On  drosMzamlnattCHi  detaidr 
ant's  eonnsel  said  to  tbe  wltneas:  "Hie  dnty 
«f  the  quarter  bosa  is  to  ke^  wder  in  the 
quarter?"  Tliis  statement  was  interroga- 
tively made  and  was  objected  to  )7  th^ 
state  attorney,  and  the  objectltm  was  sus- 
tained. This  ruling  Is  the  basis  cX  tbe 
^hth  assignment  of  error.  The  other  as- 
signments ot  error  from  1  to  %  InduaiTe,  at- 
tack  the  prc^riety  of  tbe  eridence  above 
mentioned. 

Upon  cross-examination  by  defoidan^s 
counsel,  the  threat  against  the  Lands  wai 
again  brought  oat,  the  witoess  saying  that 
tbe  defoidant  "said  that  he  was  going  to 
kill  some  of  them  if  th^  did  not  stop^  cran- 
ing through  the  quarts  and  rai^g  disturb- 
ances. 

The  state  produced  a  irttneas,  R.  land, 
who  testtfled  that  he  knew  a  "buncb  of  b<vs" 
around  the  community  of  Alton  known  as 
tbe  "Land  bt^a."  This  without  objection. 
Then,  over  del^dant's  objections  and  ezcep* 
tions  duly  made,  \he  witness  testliled  that  tbe 
boys  "ran  togethn";  that  "there  was  a  doz«i 
or  more  right  around  there  that  were  togeth- 
er a  whole  lot  of  the  time";  that  his  sons 
Arthur  and  Henry  and  Lonzo  were  included 
among  those  refarred  to  as  "the  bunch." 
On  cross-naminatlfm  the  defendant's  ooun- 
sel  elicited  from  the  witness  what  be  meant 
tlie  boys  running  tt^etber.  He  said: 
•They  were  tt^ther  a  lot  tbe  time,  go- 
ing around  together  and  beattng  about  as 
boys  will  do."  That  he  supposed  they  would 
set  togeUier  during  tbe  day  as  well  as  at 
night  That  the  deceased  waa  the  only  one  of 
tbe  Land  boya  who  was  in  tbe  "quarters" 
that  night  The  orerruUng  ot  tbe  defendam^s 
objection  to  this  evidence  constltates  the 
bases  of  tbe  tenth,  eleraitb,  twelftb,  thir- 
teenth, and  fourteenth  assignments  4tf  error. 
On  cross-examination  the  witness  ms  asked 
by-  the  defendant's  coansel  the  Collowlng 
question: 

"What  I  want  to  get  at  is  this:  Do  yon 
know  of  yoar  own  nerwmal  knowledge  that 
Arthur  Lend  went  with  the  mt  ot  the  boys 
into  the  quarters?" 

Tbe  state  attorney  objected  to  the  question 
npcm  the  ground  that  it  was  a  repetltiim. 
The  objectioa  was  sustained,  and  the  mllng 
Is  asslfl^ud  as  the  lUteentb  error. 

We  have  grouped  these  assignments  of  er- 
ror because,  coocedlng  that  the  objections 
and  ezceptloDs  were  duly  made  and  pre- 
•erred  to  each  question  as  the  evidence  was 
developed,  yet  It  should  be  conaidered  In  Its 
entirety  to  detmmine  its  admissibility,  whldi 
la  qoeatloiied  by  theea  assignments  of  error 
upon  aereial  grounds.  Tbe  evld«ieB  was  o^ 


fared  to  show  premeditallon  on  the  part  of 
tbe  dtf  endant  to  fciU  tbe  deceased.  The  evi- 
dence tended  to  sstabllsh  the  tact  that  the 
deceased  was  the  asaodate  of  other  boys  or 
young  men  who  went  about  In  a  fpeauj^  known 
as  tbe  Land  boys  and  committed  dlktorbances 
at  nlgbt  in  the  nelghbwbood;  a  gang  of 
rengbs  who  occasionally  Invaded  tbe  "quar^ 
ters"  of  the  mill  company  and  disturbed  the 
peaces  wilb  <»e  of  whom  the  "quarter  boas 
and  dn>nty  aberifl"  bad  had  a  fight;  that  the 
resentmoit  of  tbe  defendant  was  arouaed 
against  the  entire  gang  or  "bunch"  as  it  was 
called ;  and  that  he  pn^iosed  to  put  a  atop 
to  Its  breachea  of  the  peace  In  the  quarters 
even  If  be  had  to  resort  to  eztrone  measaree. 

Merder  in  this  state  la  committed  It  the 
killing  Is  unlawful  and  results  from  a  pre- 
meditated design  to  kin  any  human  beinft 
80  if  tbe  defendant  went  to  Franklin's  boose 
that  night  with  a  premeditated  ^tesign  to 
kill  any  mnaber  of  the  so-called  "buncb"  or 
group  of  young  men,  and  pursuant  to  that 
design  shot  and  killed  the  deceased,  tbe  evi- 
dence was  admissible  upon  the  cba^  of 
murder,  even  tboug^i  it  was  not  shewn  that 
the  defendant  knew  at  tbe  time  he  went  diere 
that  tbe  deceased  was  a  member  ot  the 
group.  It  was  also  admissible  to  show  who 
b^an  tbe  difficulty.  It  was  oonqietent  evi- 
dence to  be  given  audi  weight  by  the  Jury 
aa  they  under  all  the  drcumstances  tbought 
pr^ar.  Rawlins  t.  State,  40  S'lA.  166,  24 
Soutb.  65;  Hodge  r.  State,  26  Fla.  11,  7 
South.  6G3;  Owena  v.  State,  65  Fla.  483,  62 
South.  651:  HaU  v.  State,  TO  Fla.  48,  6B 
South.  682.  The  objections  raised  by  oonn- 
sel  to  this  evidence  were  that  the  threats 
made  by  the  defoidant  were  Indefinite,  the 
reference  to  the  Land  boys  being  too  general, 
and  the  time  when  tbe  alleged  threat  was 
made  was  too  remote  and  the  threat  did  not 
appear  to  be  directed  against  the  deceased. 
Tbe  case,  cited  by  counsel,  of  State  v.  Nel- 
son. 166  Mo.  191,  65  S.  W.  749.  80  Am.  8C. 
Sep.  681,  does  not  announce  a  rule  contrary 
to  that  which  obtains  in  this  state  upon  the 
subject  of  threats  by  the  defendant  to  show 
premeditated  design  to  kill.  This  eonrt  has 
held  that  a  threat  to  kill  "some  one"  is  ad- 
missible, and  that  the  killing  of  one  person 
while  Intending  to  kill  another — that  Is  to 
say,  from  a  premeditated  design  to  kill  some 
other  person — constitutes  murder.  See  the 
cases  above  cited. 

[I]  But  even  If  there  was  error  in  the  ad- 
mission of  the  evidence,  It  was  cured  by  the 
verdict  of  the  jury  'which  found  the  defend- 
ant guilty  of  manslaughter,  thus  discarding 
the  state's  theory  of  a  killing  from  a  pre- 
meditated design  and  acquitting  the  defend- 
ant of  the  charge  of  murder.  See  Bdl  v. 
State.  65  Fla.  605,  62  South.  654;  Smith  r. 
State,  66  Fla.  185,  63  South.  138. 

C8]  The  eighth  assignment  of  error,  which 
is  based  iqmn  the  court's  ruling  sustaliUBft 
tbe  atate  attorney's  objection  to  a  question 
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propounded  to  the  wttneat  Mlckler  on  croM- 
examlnatloD  wUdi  aoug^t  to  ettdt  Informa- 
tion u  to  the  defendant's  duty  ae  "quarter 
boas,**  cannot  be  sustained,  because,  wtUle 
-Wtt  think  the  question  was  a  proper  one  at 
the  ttuM  and  should  have  been  answered,  the 
errcnr  was  subsequently  cared  by  the  defend- 
ant himself,  who  saM  that  he  went  to  the 
house  In  his  'Ntfldal  poaltion  as  depnty  ahe^ 
Iff  of  Lafayette  coanty"  to  "quell  the  fuss 
and  Btap  it,  and  also  to  IsTesUsate  and  see 
If  the  report  of  the  negro  was  true." 

[4, 1]  Mrs.  Drew  Land,  the  wife  of  the  de- 
ceasedt  testified  that  she  was  at  &  !«.  Land's 
house  flie  night  ber  husband  ma  twon^ 
home.  After  describing  his  wounds,  she 
said: 

"After  he  came  out  tma  on^er  the  Influence 
<rf  this  anestbetie,  he  made  a  atatement  to  me 
as  to  how  be  felt  and  his  bdM  as  to  whether 
he  would  lire  or  not.  He  said  he  knew  that 
he  would  nerer  get  well  and  that  It  would  be 
just  two  or  three  days;  that  be  wonld  never 
(ceO  over  it"  l%at  he  never  dianged  his  mind. 
That  be  Uved  trom  Priday  nisht  until  Tuesday, 
13  o'clock.  "Q.  From  the  tune  that  he  came 
out  from  under  tiie  aneathetie  until  he  died, 
did  he  eipreaa  any  hopes  of  recovery,  but  said 
all  the  time  he  would  die  from  the  wonnd*? 
A.  Tea,  air.  Q.  While  in  that  conditioa  did 
he  tell  you  bow  he  got  these  wounda?  A.  Tea, 
aiir.  Q.  What  was  the  attitude  of  Arthur  Land 
with  nferoice  to  anj  hope  of  recovery  from 
the  time  that  he  became  eonsdoos  until  the 
time  of  his  death?  A.  He  did  not  have  any 
hopes  at  aU." 

The  defendant's  counsel  moved  to  strike 
the  last  answer  upon  the  ground  that  it  was 
the  opinion  and  conclusion  of  the  witness. 
The  motl<ni  was  denied,  end  the  ruling  19 
made  the  basis  of  the  fifteenth  assignment 
of  MTor.  The  witness  was  then  asked  If 
the  deceased  at  any  time  expressed  any  hopes 
of  living,  and  the  witness  answered: 

"No.  Q.  What  did  be  si^  with  reference  to 
hifl  condition  and  results  of  these  wounds?  A. 
After  he  Rot  his  oonsdonsnesa  from  taki&s  that 
RtutF,  be  said  that  he  would  never  get  wm  be- 
raaee  these  wounds  would  kUI  falm.  Q.  How 
long  did  he  live?  A.  Not  more  than  two  or 
ttiree  daya.  Q.  He  waa  satiafied  that  tiiese 
wounda, would  kill  him?  A.  That  Is  what  he 
said.  Q.  How  many  times  did  be  make  this 
statement?  A.  He  made  that  statemrat  to  me 
a  half  a  docen  times,  and  the  other  members 
of  the  family  heard  it  Q.  How  long  before 
he  died  did  he  say  Aat?  A.  The  mommg  that 
he  did  die  he  said  it  Q.  What  time  did  he 
die?  A.  He  died  at  12  o'dock.  Q.  And  he 
made  that  atatanent,  that  he  wonla  not  live 
and  that  he  was  going  to  die  and  that  tbeae 
wounds  would  kill  bim?  A.  Yes,  sir.  Q.  Did 
he  ever  express  any  hopes  of  doing  anything 
but  dying  from  those  wounda?  A.  He  said 
that  he  knew  that  he  would  not  get  well.  Q. 
Where  was  he  when  be  made  these  Btatements? 
A.  He  was  at  his  father's.  He  waa  carried 
there  and  put  to  bed,  and  he  was  there  all  the 
time  until  death  took  him;  right  there  in  the 
fireplace  room.  Q.  He  was  on  the  same  bed 
when  he  made  these  atatementa  to  you?  A  Tes, 
sir;  the  aame  bed  and  the  same  place.  Q. 
He  was  not  at  any  time  ever  able  to  leave  that 
bed?  A.  No,  air.  Questiona  asked  by  the 
Court:  Q.  When  waa  it  that  he  made  these 
statements  to  yon  about  he  was  wounded?  A. 
He  made  it  a  half  a  dos«i  times.  Q.  When 
wn  the  last  time?  A.  I  told  you  luat  now.  I 
guess  that  was  about  9  o'cloai  when  he  said 


it  the  last  time.  Q.  It  was  about  B  o'elmk 
that  he  told  you  that  he  waa  to  die?  A 
Yes,  sir.  Q.  What  did  he  t^  yon  about  bov 
he  got  wounded,  and  how  many  limes  did  be  tdl 
you  that?  A.  I  said  that  it  was  about  9 
o'dock  of  the  day  that  be  died.  He  died  at 
12  o'dock.    Q.  Waa  Arthur  at  the  time 

he  made  tbeae  atatementa  eonseions  and  In  Itii 
right  mind?  A  Yea,  sir;  hs  knew  iriiat  be 
waa  talking  about" 

The  witness  was  then  requested  to  tdl 
what  the  deceased  said  as  to  how  and  la 
what  manner  be  received  his  wounda.  The 
.deCeodant  objected  upmi  aereral  gnnnda  to 
Um  wltneaa  testt^PlnC  and  the  request  Mens 
to  have  been  abandoned.  The  state  attorney 
then  directed  the  wItneH  to: 

"Tell  the  jnrr  what  ]>nd  told  you  while  be 
was  in  the  oondition  that  you  have  described  oc- 
curred in  that  house;  tdl  them  how  he  cane 
to  be  In  die  house,  what  portion  he  was  in,  and 
all  that  haivened  In  titere." 

Tin  defendant  again  objected  to  the  wit- 
ness testifying,  upon  the  ground  that  *^ 
proper  predicate  bad  been  laid  for  the  ques- 
tion and  testimony  it  undertook  to  elicit," 
that  it  had  not  been  shown  that  the  decea^ 
waa  at  the  time  without  hope  of  reoovery, 
that  the  question  does  "not  go  to  statements 
as  to  what  actually  happened  at  the  time  t£ 
the  homicide,"  nor  did  It  Inquire  as  to  the 
Identity  of  the  partldpants  In  the  affair 
nor  as  to  the  position  of  the  parties  nor  the 
Instrument  used,  and  upcm  tbe  further 
ground  that  the  state  had  produced  a  wit- 
ness wbo  had  testified  to  the  "facts  with 
reference  to  the  hCHnldde."  Tbe  witness  an- 
swered as  follows : 

"He  told  mo  that  he  waa  In  the  house  thm. 
leaning  up  and  warmhig  the  fire,  and  tfa« 
door  opened,  and  Ward  came  in  with  the  iHstn'. 
in  hia  oand  and  knocked  him  down,  and  be  f(£ 
on  the  firmlace;  that  Otis  Hunt  toA  hold  d 
him  and  lifted  mm  np  and  held  him ;  axtd  that 
he  asked  Ward  to  please  not  kill  him  away 
from  hia  wife  and  little  diildren,  and  Warri 
did  the  shooting  wUla  Hont  held  Um  for  idm 
to  aboot  him." 

Tbe  witness  was  then  asked  if  tbe  de- 
ceased stated  whether  he  had  a  weapiMi  la 
his  hands  when  the  defendant  shot  him.  To 
this  question  defendant's  counsel  also  object- 
ed upon  tbe  same  grounds.  The  objection 
was  overruled,  and  the  ruling  was  made  the 
basis  of  tbe  twentteth  aaslgmnait  ot  error. 
The  witness  answered :  "I  did  not  hear  him 
say  that"  The  witness  was  then  asked  the 
following  question:  "What  did  be  say  he 
was  doing  In  there?"  This  question  was  al- 
so objected  to  and  the  objection  overmled. 
Tbe  witness  answered:  "He  was  Just  la 
there  by  the  fire  warming;  he  was  not  do- 
ing any  <Hie  any  harm  at  all."  This  ruUne 
waa  made  tbe  basis  of  the  twenty-first  as- 
signment of  error. 

We  think  there  Is  no  reversible  «rror  ht 
any  of  tbe  rulings  which  were  made  tbe  bss- 
is  of  the  asdgnmoito  of  errw  numbered 
from  16  to  21f  Indusive. 

The  rule,  for  lajing  the  toundatton  for  th>r 
admission  of  dying  dedaratlona,  as  recogula- 
ed  by  this  court,  was  fully  compiled  with.  Ii 
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waa  dMtwn  Oiat  the  deceased  not  only  con- 
aldered  blinedf  ta  bniidnent  danger,  bat  be  be- 
lieved he  waa  without  hope  of  recovery.  He 
said  to  Ms  wife  that  he  knew  he  would 
never  cet  well,  that  it  "would  be  Just  two  or 
three  dayi^* ;  that  he  wonld  nevw  get  om*  it 
His  wife  nid  that  be  never  dianged  hla  mind 
and  died  In  about  8%  days.  It  also  appear- 
ed that  tb.e  dedaratlons  were  made  uptm  the 
day  the  deceased  died,  and  within  a  few 
bours  of  his  death,  whldi  he  seemed  to  real- 
lEe,  from  the  moin«it  he  was  carried  home, 
was  Inevltabl}  approaching.  Tbe  law  con- 
siders that  a  sttuatlcm  so  solemn  and  so  aw- 
ful creates  an  obligation  equal  to  that  Impos- 
ed by  an  oath  administered  In  conrt  to  speak 
the  truth.  See  Dixon  v.  State,  13  Fla.  636; 
Savage  and  James  v.  State,  18  Fla.  909;  Les- 
ter V.  State,  37  Pla.  382,  20  South.  23^;  Green 
T.  State,  43  Fla.  552,  30  South.  798;  Newton 
T.  State,  51  Fla.  82,  41  South.  19;  Copeland  v. 
State.  58  Fla.  26,  60  South.  621;  FalU  v.. 
State,  60  Flfa.  8,  53  South.  612,  Ann.  Oas. 
1912B,  1146. 

There  Is  no  merit  in  the  objection  that 
a  witness  waa  iffeseut  when  the  homicide  was 
ctxumitted  and  had  testlfled  as  to  the  facts 
and  drcumstances  of  the  killing. 

The  discussion  of  counsel  for  the  defendant 
m>on  th^e  assignments  Is  very  full,  and  their 
criticism  of  the  method  of  examination  of  the 
witness  quite  Just  Many  of  the  questions 
were  leading,  and  some  not  at  all  clear;  but 
these  questions  were  of  a  preliminary  char- 
acter and  sought  to  ascertain  tbe  belief  of 
the  deceased  as  to  his  real  ccmdltloD  and 
hope.  If  any,  of  recovraiy.  As  to  the  decdara- 
tlons  they  related  only  to  the  res  geetse.  The 
declarant  told  where  he  was,  who  came  In 
tbe  hooae.  what  the  defendant  and  Ward 
did  to  him,  and  what  waa  aald.  See  Savace 
and  James  v.  Stat^  mq>ra;  demmons  v. 
State,  48  Fla.  200^  80  South.  898. 

tl]  The  admisdon  of  the  evidence  by  the 
ooart  bdow  does  not  clearly  appear  to  have 
be«k  enoneons,  ao  tbe  ruUng  diould  not  be 
diatnrl)ed.  Malone  V.  Stat^  72  Fla.  28,  72 
South.  41S. 

[7-8]  The  question  oC  the  atate  attwney 
In  which  he  asked  the'  witness.  "What  did 
he  say  he  was  doing  In  there?"  was  objected 
to  by  the  defendant  While  that  method  ot 
examining  a  witness  as  to  dying  declaratl<Hia 
Is  not  approved,  we  are  not  prepared  to  say 
the  question  resulted  in  the  oomralsslon  of 
reversible  error  by  the  court  In  overruling 
the  objection  to  It  If  the  deceased  in  his 
dying  declaration  had  Bfild  what  he  waa  do- 
ing In  tbe  house  at  the  time  of  the  assault 
upon  him,  it  would  have  been  admissible  as 
part  ot  the  res  gestee.  Tbe  objection  to  the 
qnestioa  therefore  was  properly  overruled. 
The  wttness'  answer,  bowevw,  was  dearly 
not  reafioaA-n  to  the  queatkm.  The  detaid- 
ant  did  not  move  to  strike  tbe  answer.  The 


witness  said:  '^e  was  Just  hi  there  like 
Ore  warming.  He  was  not  doing  any  one 
a^  harm  at  alL"  This  was  the  witneai^ 
opinion  apparently,  but  the  defendant  should 
have  moved  to  strike  it  See  Maun  v.  State, 
28  Ela.  810^  8  South.  207;  Ortla  v.  State.  80 
m  256, 11  South.  611;  Putnal  v.  State,  S6 
Fla.  86,  47  South.  864;  Golden  v.  State,  54 
Fla.  43,  44  South.  948.  Failing  to  do  ao,  for 
aught  that  Is  shown  here  be  abandoned  his 
objection.   See  Ortiz  v.  State,  supra. 

The  answer  to  the  questicm  which  Is  made 
the  basis  of  the  eigfbteenth  assignment  was 
harmless.  The  wltuess  aald  she  did  not  hear 
her  husband  make  any  statement  about  hav- 
ing a  E^stol. 

Much  has  been  said  by  this  court  upon  the 
subject  of  dying  declarations.  The  rule  Is 
recognized  that  great  care  should  be  exerds- 
ed  by  the  trial  court  In  admitting  such  evi- 
dence, ^e  reason  for  the  rule  la  obvious. 
Dying  dedaratlons  are  a  ^>ecles  of  hearsay 
evidence,  Ihe  person  whose  declarations  are 
thus  rec^ved  is  not  sworn,  neither  is  be  sub- 
ject to  cross-examination.  The  declarations 
are  made  i^bai  the  declarant  la  In  the  pres- 
ence of  death,  usually  sufEertog  great  palu 
and  may  apeaUk  under  more  or  less  anotltm. 
If  not  excitement;  but,  having  been  admitted 
by  the  court  in  its  dlscretlMi,  these  obJectloDS 
may  affect  the  credlldUty  of  sucA  evidence 
and  are  matters  for  con8ideratl(m  by  the 
jury. 

Assignments  of  error  numbered  from  22  to 
25,  inclusive,  rest  upon  <^Jectl<Hi8  to  owtaln 
questions  pn^unded  by  the  state  attorney 
to  the  witness  R.  L.  Land. .  The  witness  had 
testified  that  he  arrived  at  the  house,  where 
his  son  was  takeo  after  being  shot,  the  fol- 
lowing night  at  about  7  or  8  o'clock;  that 
the  deceased  dlscuased  the  "dliDculty"  with 
his  father,  after  stating  that  (be)  tbe  deceas- 
ed "could  not  live  but  would  die."  Tbe  wit- 
ness was  then  aAed  vrtiether  the  deceased 
"asked  tor  or  objected  to  any  extra  expense 
or  attentim  on  account  of  ttdnking  that  he 
could  not  live,  and,  if  BOk  what  he  Bidd."  This 
question  waa  objected  to  by  the  defuidaut's 
cmmsei  upon  the  grounds  that  tbe  "question 
Is  Irrelevant  and  Immaterial."  Tbe  objec- 
tion was  overruled.  We  think  properly.  The 
question  was  Intended  to  elldt  Information 
as  to  whether  the  deceased  realized  his  con- 
dition to  be  serious,  and  whether  he  had  any 
hope  of  recovery.  The  answer  clearly  showed 
that  the  deceased  believed  he  would  die  from 
hla  wounds  and  bad  abandoned  all  hope  of 
recovery.  The  witness  said  that  sereral 
times  when  he  tried  to  straighten  the  band- 
ages the  deceased  said  "not  to  bother  him, 
that  he  could  not  live,  and  that  it  was  no  use 
to  worry  blm  and  that  tbe  bandage  did  hurt 
him,  but  that  he  was  shot  through  the  lungs 
and  could  not  live."  The  state  attorney  then 
directed  the  wltnssa  to  "state  what  he 
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dcoBMBd)  teiA  fcn  ftboot  tt"  Tlilt  wu 
what  ngm,  but  it  wu  no  douM  tbe  pnr- 
pon  oC  tb»  stiittt  attomer  to  obtain  fnm  tlw 
wltoMa  a  rtatcMunt  of  ivliat  tbo  darmaeA 
mid  about  bow  tlia  dwottni  ocenmd.  Prac- 
tlcalljr  tba  auno  obJactlOB  was  made  aa  the 
defenae  bad  made  to  tbe  taetltnony  of  MVs. 
Land,  and  the  objection  was  overrnlad.  No 
motkm  was  made  to  strike  tbe  answer  of  tbe 
witness,  which  was  as  follows: 

"I  askad  bhn  bow  Wtrd  came  to  aboot  him. 
II«  said  bs  didn't  know ;  that  be  bad  gone  in 
tbera  to  warm,  and  Waid  came  in  ana  nerer 
said  a  word  and  walked  up  to  him  and  struck 
him  over  the  head  witb  his  platol,  and  not  a 
word  waa  apokm  before  be  hit  him." 

Tills  reply  was  not  Improper  evidence;  but. 
If  It  was,  tbe  d^Mdant  by  not  moving  to 
Htrlke  It  abandoned  bis  objection,  as  we  have 
Hhown.  Tbe  next  qoMtlon  propounded  to  the 
witness  was:  "Did  be  tell  yon  wbetber  or 
not  he  had  a  pistol  out  wboi  Ward  struck 
hlmr  It  Is  seldom  proper,  not  <tften  pmnla- 
atble,  to  Irad  one's  witness,  and  we  tblnk  that 
a  witness  who  Is  called  to  estaUldi  dying 
declarations  should,  after  13»  mropor  founda- 
tion has  been  laid  for  sucb  evidence  be  re- 
quested merely  to  repeat  aa  nteiiy  aa  possi- 
ble what  the  deceased  said.  If  In  repeating 
what  waa  said  it  appears  tbat  any  part  of 
the  statement  Is  not  adnilsslbte,  it  may  be  ex- 
cluded upon  proper  motloo.  The  method  of 
axamluation  pursued  in  thla  case  may  vro- 
duce  harmful  results.  In  that  it  may  suggest 
a  thought  whtdi  the  wltnees  might  auDtn- 
sdously  ascribe  to  the  deceased  and  under- 
take to  dotbe  it  in  bis  own  words.  Bucti  an 
error  was  probably  committed  by  Mrs.  Drew 
Land.  who.  after  having  beea  interrogated  as 
to  tbe  dying  declaratl<ms  of.  her  husbatMl, 
was  practically  cross-auestloued  by  the  state 
attorney  as  to  different  pans  of  tbe  state- 
ment, and  finally  she  was  asked,  "What  did 
be  say  be  was  dUng  in  there?"  In  ander- 
taking  to  tvpeat  what  tbe  deceased  said,  she 
bad  already  stated  tbat  he  "told  me  that  he 
was  In  tbe  bouse  there,  leaning  up  and 
warming  by  the  fire^"  but  she  answered  by 
ea^'ing:  "Ue  was  Just  In  there  by  tbe  fire 
wanulug.  Ue  was  not  doing  any  oue  any 
harm  at  all."  It  Is  very  apparvnt  tbat  the 
answer  expressed  the  witness*  thought;  It 
did  not  tvi>eat  tbe  deconseU's  words.  But  aa 
no  motli.Mi  was  made  to  exclude  the  answer, 
it  reuinliitxl  In  evUleuce,  and  so  Aur  as  it  ap- 
|H^rs  the  objtvtlim  wns  abandbned,  as  we 
have  shown.  In  reply  to  the  above  question, 
"l>ld  he  tell  you  whether  or  not  he  had 
his  i>lstol  out  when  Ward  struck  htm?*'  the 
wKne;^  said:  "He  never  said  au.vthing  about 
that  at  all."  So  whatever  vlw  there  may 
have  bet^u  In  the  ^^uestt^»n  was  cur%Hi  by  the ' 
ansftver.  The  next  question  was:  "I>id  he 
It'll  Tv>u  whether  or  net  he  wa:$  aileiiiptins;  to 
do  nnythlrs'  to  any  one?"*  n»e  defenilaut  ot>-  ■ 
JeeteU  to  this  v|uesiiou.  The  i^>ievii*Hi  was 
overruled,  and  no  motion  made  to  suike  the  j 


anwsr.  wblcta  was:  *^e  nld  be  was  not  dis- 
turbing any  one  at  alL"*  WbUe  we  do  not 
bold  tbls  netbod  nl  axamlnatloa  to  be  prop- 
er, nor  die  answers  to  tbe  qnestkMis  ra^on- 
slve^  wa  csBDot  sustain  tte  asslgnBienCs  of 
error  becanse  wbenerar  an  bnpropv  suswk 
Is  made  to  a  proper  qoestloo  die  puty  ob> 
Jectlng  sboold  folknr  bta  obJeetSoo  with  a 
motion  to  strike  tbe  particular  part  of  the 
anawer  wblcb  Is  not  admissible^  If  this  b 
not  donsk  there  Is  noUdng  In  tbe  record  m 
show  that  tbe  objeetton  was  not  waived. 
And  as  there  waa  ample  groa^  In  the  testi- 
mony of  the  defendant  blras^  to  mpiMxt  the 
verdict  tt  would  not  be  permissible  to  dis- 
turt>  It  boGUiae  of  the  admlsston  of  sudi  evi' 
dence. 

lit]  TbA  defendant  moved  to  strike  the 
testimony  of  Mrs.  I^nd  and  ifr.  I^nd  **wttb 
reference  to  dying  declarattona  tliat  are 
claimed  to  have  been  made  by  Artbnr  Land." 
Tbe  grounds  ui^ed  In  supp^t  of  this  motion 
were  tbe  same  as  those  to  wfat<di  r^^ence 
has  been  made  in  discnaring  Mrs.  Land's  tes- 
timony. The  motion  was  overruled,  and  tbe 
court's  action  is  made  tbe  basis  of  tbe  twen- 
ty-sixth assignment  of  error.  Hie  motioD 
was  very  bftad.  It  covered  all  the  testimoor 
of  the  two  witnesses  r^atlng  to  tbe  dying 
declarations  of  Arthur  Land,  mudi  of  whii^ 
testimony  we  have  shown  to  be  admissible. 
The  motion  shoald  have  been  restricted  ts 
that  part  of  the  testlmray  whlcb  was  objeo 
tlonable,  otherwise  If  any  part  vt  It  was  ad- 
mlseltde  the  motion  was  properly  d^ed. 
See  PreMnan  v.  State,  60  Fla.  38.  88  South. 
78C;  Putnal  v.  States  supra;  Cook.  r.  State, 
46  ria.  20,  35  South.  666 ;  Alford  v.  State,  47 
Fla.  1.  30  South.  486 ;  Tbompeon  t.  State,  S 
Fla.  US,  41  SoQtb.  899;  Jobits  r.  States  46 
Fia.  153,  35  South.  71;  Lewla  t.  State;  95 
Fla.  54.  45  South.  99a 

[11]  The  defendant  teotUed  as  a  wltncs 
in  taia  own  bdialf.  He  said  that  he  went  to 
Jerry  Franklin's  house;  tbat  Otis  Hnnt  was 
with  him  when  tbe  '^arty  came  nnd  made 
this  r^ior^  to  hbn.  He  was  then  asked: 
"What  was  It  Ibat  the  party  wbo  nude  the 
r^rt  said  to  yon?~  Tbe  question  was  ob- 
jected to  and  the  obJecdon  sustained-  Ibe 
ruling  Is  asdgned  as  tbe  twenty-eevcntb  ei^ 
ror.  We  tblnk  tbe  objection  was  prop^ly 
sustained.  Connsd  for  defendant  Insist  that, 
becanse  tbey  did  not  object  to  die  state  wit- 
ness Honfs  testimony  when  he  told  what 
tbe  negro  said  to  tbe  detoidant,  dw  cvurt 
should  not  have  snstalned  the  state's  objeo 
tioD  to  tlie  questim  wbldb  soo^bt  to  eUdt 
from  the  defendant  hts  v«sliu  ftf  the  neero's 
-'report."  Tbey  dte  no  autborl^,  ^ther  text- 
book or  de<.'isi(m.  in  suppoK  of  audi  contec- 
tioo.  aim,  as  we  recall  none^  w«  hold  the 
IK^int  not  well  takoi. 

[12-14]  The  next  asslgMwt  of  egror  is  the 
ihirtieth:  tbe  twenty-eighth  and  twe^y-ointb 
having  been  abandoned.  It  Is  Insisted  that 
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the  foUowlnff  obarse  slvem  to  th*  Jury  was 

erroneoiu: 

"If  the  evidence  In  tStta  case  shonld  convince 
the  jury  beyond  a  reasonable  dovbt  and  to  a 
moral  certainty  that  the  defendant  in  Lafayette 
county,  Fla.,  at  any  time  within  two  years  im- 
medlatdy  precedins  the  flndine  of  this  indict- 
ment unlawfally  kiUed  Arthur  Land  in  the  man- 
ner and  by  the  meant  charged  in  this  indict- 
ment,  and  the  Jury  should  not  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  such  kill- 
ing was  perpetrated  from  and  with  a  premedi- 
tated design  on  the  defendant's  part  to  effect 
the  death  of  Artiinr  Land,  and  the  Jury  should 
not  find  from  the  evidence  beyond  a  reasonable 
doubt  that  such  killing  was  perpetrated  by_  an 
act  immediately  dangerous  to  another  and  evinc- 
ing a  depraved  mind  regardless  of  human  life, 
then  tbtt  jury  should  find  the  defendant  gnilty 
of  mandanghter,** 

The  judge  had  previously  defined  murder 
in  the  second  degree  and  manslaughter.  It  Is 
trne  that  in  defining  murder  in  the  second 
degree  he  used  the  word  "Immediately"  tor 
the  word  "Imminently"  used  In  the  statute, 
and  In  defining  manslaughter  he  did  not  fol- 
low the  wording  of  the  statute.  We  will  not 
diacuss  the  two  words  "immediate"  and  "Im- 
mlDeot"  The  Jury  did  not  find  the  defend- 
ant guilty  ot  murder  In  any  d^ree,  so  that 
mistake  of  the  court  becomfls  harmless. 
Mathis  T.  State,  45  Fla.  46,  34  South.  287. 
The  other  expnimentatlon  with  the  statute 
-we  think  was  also  harmless.  The  unlavrihil 
killing  of  a  man  when  such  killing  is  not 
murder  ia  any  degree  la  manslaughter,  at 
least  so  far  as  the  facts  of  this  case  are  con- 
cerned. See  Stone  v.  State,  C7  Fla.  28,  48 
South.  996.  We  think,  however,  that  where  It 
becomes  necessary  to  define  a  statutory  crime 
to  a  jury  the  statute  should  be  literally  fol- 
lowed. Considered  alone,  the  instruction  was 
erroneous,  because  in  it  the  Jury  were  told 
that,  If  they  did  not  find  the  defendant  gnilty 
of  nmrder  In  the  first  or  secmid  d^pre^  th^ 
sboold  find  bim  guilty  of  manslaughter.  This 
instruction  apparently  eliminated  the  dtfense 
of  Justifiable  or  excusable  homicide.  This 
court,  however,  has  repeatedly  said  that  the 
Judge's  lnstructi(Mis  to  the  jury  should  be 
considered  in  their  entirety.  Every  Instruo- 
tlon  bearing  upon  the  same  point  should  be 
considered,  and,  if  when  that  is  d<me  the 
charge  considered  as  a  whole  is  sound,  the 
assigoment  of  error  based  upon  some  excep- 
tion to  the  charge  must  tall.  See  Matbls  v. 
State,  supra ;  Starke  v.  State.  49  Fla.  41,  37 
South.  850;  Douglass  v.  State.  53  Fla.  27,  43 
South.  424;  Davls  r.  State,  54  Fla.  84,  44 
South.  757 ;  Padgett  r.  State.  64  Pla.  389,  S9 
South.  946.  Ann.  Cas.  1914B,  887;  Disney  v. 
State.  72  Fla.  492.  73  South.  608.  The  charge 
complained  of  was  Immediately  followed  by 
fin  Instruction  which  informed  the  jury  that, 
before  the  defendant  coold  be  found  guilty  of 
any  offense,  the  Jury  must  be  able  to  find 
trom  the  erldence  b^ond  a  reasonable  doubt 
that  tbe  homicide  unlawful,  and  Out  If 
the  defendfiat  killed  Land,  and  In  doing  so 
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acted  In  sdf-def^e^  be  vas  JostlQed  and 

should  be  acquitted. 

The  court  then  charged  the  Jury  upon  the 
law  of  self-defense.  This  charge  Is  the  sub- 
ject of  tbe  next  assignment  of  error. 

We  deem  It  unneoeasary  to  set  out  tba 
charge  at  length.  The  counsel  for  d^endaut 
find  only  one  small  fault  In  it  In  referring 
to  the  lmmin»icy  of  danger  tbe  court  used 
the  expression  "present  imminent  danger." 
The  statute,  sectl<m  8203.  General  Statutes, 
in  dedning  JusttSable  homicide  uses  the 
phrase  "imminent  danger."  The  statute 
provides  that  a  htHnidde,  when  committed 
by  one  in  lawful  self-defense  and  there  shall 
be  a  reascmaMe  ground  to  apprehend  a  de- 
sign to  commit  a  f^ny  or  do  some  great 
personal  Injury  "and  there  shall  be  Immlneot 
douger"  of  sudi  design  being  accompllstiedt 
is  Justifiable. 

In  the  case  of  ii'urlow  v.  State.  72  Fla.  464, 
73  South.  362,  tried  by  the  same  Judge  who 
presided  at  the  trial  of  this  case,  we  exiMress- 
ed  tbe  opinion  that  the  words  'Imminent, 
immediate  and  thee  preseat  danger."  which 
were  substituted  in  a  charge  nptm  self-de- 
fense for  the  statutory  words  "imminent 
dauger."  were  erroneously  used,  and  the 
Judgment  was  reversed.  We  undertook  to 
point  out  that  "immloent"  danger  was  not 
necessarily  "immediate  and  then  present"; 
that  in  the  case  then  being  considered  Sallie 
Furlow,  who  shot  and  killed  Kate  WelU 
while  the  latter  infiomed  with  anger  was 
approaching  and  was  within  10  or  12  feet  of 
Sallle,  was  not  required  by  the  rule  of  "Im- 
minent" dangOT  to  wait  until  Kate  was  with- 
in striking  distance  before  firing  the  shot, 
which  the  court's  diarge  by  tbe  use  of  the 
words  "immediate  and  then  present  danger" 
would  have  required.  Tbe  word  "immediate'* 
was  the  objectloaable  adjective.  In  the  case 
at  bar  the  court  eliminated  the  word  "Im- 
mediates"  but  dwkg  to  part  of  the  itbraae. 
We  think  that  the  word  "present,"  u  used 
by  the  Judge  In  the  phrase  "presoit  Immi- 
nent danger,"  did  not  change  for  better  or 
worse  the  meaning  of  tlie  statute,  eapedaUy 
when  the  facts  of  the  case  are  considered. 
According  to  Uie  defendant,  the  danger  to 
himself  was  "Immlnoit"  also  "preseot,**  for 
he  said  that  I«nd,  who  was  dose  enough  to 
be  stroGdt  on  the  back  of  tbe  head  by  de- 
fendant while  fadng  blm  and  pointing  a 
pistol  in  the  latter's  stomadi,  after  being 
assisted  to  his  feet  by  Hunt,  pt^nted  a  i^tol 
over  the  latter's  shoulder  In  the  defendant's 
direction.  In  that  case  if  there  was 
danger  at  all  to  tbe  deffeodant,  it  was  present 
if  the  latter  was  within  range  and  carrying 
dlstanoa  of  the  pistol  held  hr  tia  deceased 
who  bad  xeoelTed  a  blow  upon  his  head  of 
efficient  force  to  render  him  helplesa  So 
we  think  that  tba  word  "present"  as  used  in 
tbe  charge  did  not  render  It  rermlbly  vi- 
doos. 

The  thirty -second  and  thirty-third  aarign- 
ments  of  error  attack  two  charges  which 
dealt  with  the  defendant's  belief  in  the  exlst- 
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ence  of  daDger  to  blmself  and  the  right  to 
Interpose  tlie  d^ense  of  seLf-defoue  when 
free  from  fault  in  bringing  on  the  diOlcalty. 
It  la  unnecessary  to  set  out  the  charges  In 
full.  The  criticism  ot.  them  Id  couns^'s  brief 
we  think;  Is  not  correct  See  Danford  t. 
State,  S8  Fla.  4.  4S  South.  59S.  The  charge 
dealing  with  the  defendant's  b^ef  in  the 
existence  of  danger  to  himself  Is  peculiarly 
constructed.  The  language  is:  "Unless  snch 
beUef  of  danger  U  real,"  eta  The  Judge 
may  hare  intended  to  convey  the  idea  that 
the  defendant  must  hftTe  beUered  that  the 
danger  was  real.  One  may  or  may  not  he* 
liere  that  danger  is  recU.  If  he  did  not  be- 
lieve it  to  be  real  and  a  cautious  and  prudrat 
man  under  the  same  circumstances  would  not 
believe  the  danger  to  have  been  ceal,  thea  In 
that  case  the  defendant  could  not  be  said 
to  have  acted  in  self-def«ise.  If  this  Is  what 
was  meant,  the  charge  was  correct  See 
Smith  V.  States  25  Fla.  517,  6  South.  482; 
Finder  v.  State,  27  Fla.  370,  8  South.  837, 
26  Am.  St  Bep.  7S;  Lovett  v.  State,  30  FU. 
142,  U  South.  BOO,  17  L,  R.  A.  705;  Alvare* 
V.  State,  41  Fla.  632,  27  Soutti.  40;  Lane  r. 
State,  44  Fla.  105,  32  South.  886;  Olds  v. 
SUte,  44  Fla.  452,  33  South.  286;  Sylvester 
V.  State,  46  Fla.  166,  35  South.  142. 

If  It  "was  intended  to  ^phasize  the  theory 
th&t  the  defbttdant  must  have  "an  h<Hiest 
belief*  in  the  existence  of  danger,  the  charge 
was  correct  because,  If  he  could  see  that  the 
appearances  were  deceptive  and  he  was  In 
no  real  danger,  he  could  not  claim  the  rt^t 
of  self-defrase  merely  because  a  reasonably 
pmdent  or  cautions  man  might  have  been 
deceived  hy  the  false  appearance  of  danger. 
Sylvester  v.  State,  supra.  The  other  charge 
was  free  from  error  and  was  ai^licable  to 
the  facts.  The  prindples  announced  have 
frequently  been  sustained  by  this  court  See 
Kennard  v.  Biate,  42  Fla.  581,  28  South.  858; 
Padgett  V.  State,  40  Fla.  451,  24  South.  145; 
Bassett  v.  State,  44  Fla.  12,  88  South.  262; 
King  V.  State.  5i  Fla.  47.  44  South.  941. 

The  charge  of  the  court  upcm  the  subject 
of  a  reasonable  doiri)t  was  correct  See 
Vasquez  V.  State,  64  Fla.  127,  44  South.  TS9, 
127  Am.  St.  Rep.  129;  Woodruit  v.  State,  31 
Fla.  320.  12  South.  658 ;  Brown  r.  State^  46 
Fla.  159,  35  South.  82. 

The  thlrtT-flfth  assignment  of  error  as  It 
appears  In  the  record  Is  based  upon  the 
court's  refusal  to  give  the  following  ciiarge 
requested  by  the  defendant 

"The  reaBOnableneBS  of  the  belief  or  fear  of 
the  existence  <^  such  peril  as  will  excuse  the 
Ulling  is  for  yon  to  determine  from  all  the  facta 
and  drcumitences  adduced  in  evidence," 

In  counsel's  brief,  complaint  Is  made  that 
the  above  charge  was  glvm  and  argument 
made  to  show  that  It  was  bad.  We  have  not 
been  referred  to  the  page  In  the  record  where 
ihe  above  charge  appears  to  have  been  given, 
but  It  seems  to  have  been,  requested  by  de- 
fendant and  refused. 

As  the  court's  refusal  to  give  the  requested 
Instruction  seeme  to  be  in  ctmsonance  with 


counsd's  view  that  the  charge  "Is  not  In 
accordance  with  the  law  of  the  state,"  the 
assignment  of  error  should  fall.  We  think 
that  the  court  probably  refused  the  instruc- 
tion because  the  substance  of  it  bad  been 
fully  covered  In  other  charges. 

n  S]  The  defendant  requested  the  court  to 
charge  the  Jury  upon  their  duty  to  asc^tain 
and  decide  from  the  evidence  whether  the 
defendant  at  the  time  he  fired  the  fatal  shot 
was  surrounded  by  autii  a  cwidition  of  affairs 
as  made  it  from  his  standpoint  reasMiable 
for  a  cautious  man  to  believe  that  it  was 
necessary  to  fire  the  fatal  shot  The  court 
gave  the  charge,  but  Interlined  words  direct- 
ing the  Jury  to  first  determine  whether  the 
defendant  was  the  aggressor  in  the  difficulty, 
and,  If  they  found  he  was  not,  then  to  decide 
whethOT  he  acted  as  a  cautions  man  would. 

The  substance  of  ^e  instructtou  as  re- 
quested was  given  In  the  ^neral  charge. 
The  amendment  made  by  the  court  did  not 
render  It  bad.  It  is  Insisted  that  the  <^rge 
should  have  been  ^ven  as  requested,  be- 
cause the  defendant  was  mtltled  to  an  in- 
struction "upon  his  thecwy  of  tiie  matter." 

It  is  required  that  the  instructions  to  the 
Jury  be  applicable  to  the  erldenca  See  Md- 
bbume  v.  St&te^  51  Fla.  68.  40  South.  189; 
Starke  t.  State,  49  Fla.  41,  37  South.  SCO; 
Kelly  V.  State,  44  Fla.  441,  33  South.  235; 
Danford  v.  State,  63  Fla.  4,  43  South.  680. 

No  fault  can  be  found  with  the  diarge 
upon  the  ground  that  It  was  not  based  upon 
facts  in  evidence.  There  was  ample  evldeuoe 
to  show  that  the  killing  of  Land  was  un- 
necessary, d^lberate,  cruel,  and  that  the  de- 
fendant was  the  aggressor  from  the  moment 
he  entered  the  house  until  he  fired  the  shot 
over  the  shoulder  of  his  friend  Hunt  who 
at  the  time  was  suppMtlng  the  deceased  upon 
his  feet 

[IB]  The  following  Instructions  were  re- 
quested by  the  derendant  to  be  givai,  but  the 
,  court  refused  them,  and  sudi  refusal  Is  as- 
dgned  as  the  thlrty-sevmth  and  thlrty-^gtith 
errors: 

(1)  l%e  court  charges  you  that  tbe  nature  of 
the  weapon  or  instrument  used  in  an  ■asanlt  by 
one  person  npon  another  and  the  maiuitf  of  its 
use  are  important  considerations  for  the  jury 
in  a  prosecution  against  the  person  assaulted 
for  killing  his  assailant,  tn  determining  whether 
the  slajer  acted  in  necessary  aelf-defonBe.  And 
that  an  assault  with  a  deadly  weapon  raises 
a  preaumption  of  an  intent  to  kill  which  justifies 
tiie  person  assaulted  in  using  a  deadly  weapon 
in  defoiding  himself.  And  If  a  weaptrn's  me 
by  one  person  in  assaulting  another  and  the 
manner  of  Its  use  was  such  as  to  be  reasonably 
calculated  to  produce  death  or  great  bodily 
barm,  an  intent  to  do  so.  which  will  wanant 
kllliogin  self-defense,  la  presumed. 

(2)  rnie  court  further  charges  you  that  a 
person  threatened  with  an  attack,  however,  it 
not  required  to  wait  until  the  attack  is  actually 
made,  but  may  safely  act  upon  appearances  and 
mahe  the  first  assault  and  kill  the  other  if  this 
is  necessary,  or  apparoitly  necessary,  to  avoid 
death  or  great  bodily  harm  from  tht  psraoa 
whom  lie  kills." 

The  subject  of  self-^ense  was  folly  and 
correctly  covered  by  the  court  in  die  cftaigef 
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glren  Iwth  upon  the  court's  own  motloo  and 
at  tile  defendant's  request 

The  first  Instruction  requested  and  quoted 
above  Is  not  the  law  as  It  obtains  In  tliis 
state.  The  question  of  necessity  tor  the 
fiital  blow  or  shot  is  to  be  determined  by  the 
]ary  tnm  the  evidence  and  the  jury  Is  to 
say  whether  a  prudent  and  cautious  person 
under  the  drcnmstances  would  hare  deemed 
the  shot  necesBury.  The  requested  InstmcUon 
Toakea  flw  fftet  of  an  assault  with  a  deadly 
weapui  as  a  taatter  of  la.v  Jasttflcatton  for 
taking  life.  The  second  InstrQctlon  was  fully 
covtted  In  pR^>er  foim  by  the  court  In  other 
charges. 

[17-11]  The  court  instructed  tl^  Jury  that 
a  person  occupyins  tiie  position  of  quarter 
boss  is  dotbed  with  no  legal  authority  to 
make  arrests  and  has  no  more  power  in  that 
regard  ttuua  any  otiiet:  prlrate  cUisen.  There 
was  no  error  In  that  diarge. 

The  following  tiiarge  was  given  and  forms 
the  basb  of  ttie  fortletli  as^gnment  of  error: 

"I  further  charge  you  gentlemen  of  the  jury, 
that  a  deputy  sheriff  or  other  officer  has  no  ao- 
tbori^  to  molest*  apprehend,  or  attempt  to  ar- 
rest any  peracm,  sluioagh  audi  person  may  be 

f:uilty  of  a  breach  of  the  peace,  unless  such  of- 
ense  was  committed  in  the  presenise  of  the  dep- 
uty sheriff  or  amounted  to  a  felony,  unlesa  the 
deputy  sheriff  or  other  officer  is  authorized  to 
make  sudi  arrest  by  reason  of  a  warrant  duly 
issued  by  a  court  ot  competent  jurisdiction." 

This  Instruction  did  not  correctly  state 
the  law  (see  Oarltcm  v.  State,  63  Fla.  1, 
58  South.  486),  but  we  do  not  see  that  It  was 
injurious  to  the  defendant.  There  was  no 
evidence  whatever  that  he  attempted  to  ar- 
rest  the  deceased.  The  defendant  went  to 
the  honse  as  an  officer  to  inveetlgate  a  report 
as  to  a  breach  of  the  peace,  but  upon  arriv- 
ing there  he  did  not  make  ^ny  effort  to  ar- 
rest any  one;  on  the  other  hand,  he  himself 
Bfild  that  he  looked  under  the  man's  hat  to 
see  who  he  was,  and  then  knocked  lilm  down 
when  the  latter  drew  a  pistol.  The  giving  of 
tbe  instruction  was  not  reversible  error. 

The  forty-first  assignment  of  error  rests 
upon  tbe  following  charge: 

"I  further  charge  you  that  If  you  believe  be- 
yond a  reasonaUe  doubt  from  the  evidence  in 
this  case  that  Oliver  Ward  was  what  is  known 
as  quarter  boss  and  also  deputy  sheriff,  and  yon 
Further  believe  that  he,  having  been  advised  of 
gome  disturbances  or  breaches  of  the  peace,  law- 
fully went  to  tbe  house  where  Arthur  Lsiid  was 
It  the  time  of  the  difficulty,  and  If  yon  further 
aelieve  tliat  at  the  time  ot  his  arrival  that  Land 
was  engaged  In  no  breach  of  the  peace  or  other 
;-iolati(m  of  the  law,  and  if  you  further  believe 
Jiat  Ward  approached  Land  and  without  provo- 
•ation,  tnstifleatloa,  or  «n>aae  stauck  Land, 
ind  you  furtlwr  holieve  that  a  difficult  ensued 
ty  reason  of  and  as  a  result  of  sudi  striking, 
ind  in  that  difficulty  Arthur  Land  was  killed  by 
>liver  Ward,  then  I  charge  you  that  Ward  can- 
LOt  idead  sufodetense  in  justific^on  of  hia  act 
irought  about  by  bis  own  wrong  and  to  meet  a 
iece8«ity  created  by  his  being  the  aggressor  in 
difficulty  brought  about  by  his  wrongful  and 
□lawful  act,  and  yon  shall  find  the  defendant 
niltr  of  such  dmee  of  unlawful  homicide  as 
oa  deem  the  evidence  warrants." 


Tbere  was  no  error  In  tbia  Instruction. 

The  finty-second  assignmeDt  of  error  at- 
tacks the  following  Instruction: 

"The  court  further  charges  you  that  a  ^rson 
who  is  the  aggressor  in  brmging  on  the  difficul- 
ty, the  <Hie  who  strikes  the  first  blow  without 
legal  right  and  later  finds  himsdf  in  danger  of 
losing  his  own  life  in  the  same  difficulty,  cannot 
avail  himself  of  ^e  legal  right  of  self-defense." 

No  error  was  conunltted  in  giving  It. 
Considered  In  connection  with  the  instructl<»i 
upon  the  law  of  self-defense  and  In  view  of 
the  evidence  In  the  case  ft  vrae  proper. 

[28]  The  forty-third  and  last  assignment 
of  error  attacks  the  verdict  upon  the  ground 
that  it  was  not  supported  by  the  evidence. 
A  discussion  of  the  evidence  would  be  to  no 
purpose.  It  was  an^>ly  sufficient  to  support 
the  verdict 

We  have  found  no  oror  in  the  trial  ot  tbe 
case,  so  the  Judgment  is  affirmed. 

BROWNE,  0.  J.,  and  TAYLOB,  WHIT- 
FIEU)^  and  WE^,  JJ.,  concur. 


CLIFTON  T.  STATE. 
<Suprane  Oourt  of  Florida.    Aug.  12,  1918.) 

(SyUabua  by  Oomt.) 

1.  Cbihinal  Law  «=»1218  —  SiimNOT  —  Da* 

rAT7I.T  IN  PATMKNT  OP  FiNES. 
A  judgment,  imposing  a  fine  and  containing 
a  prorislon  that  in  default  of  the  payment  of  the 
fine  the  defendant  be  confined  in  Ota  pmiten- 
tlary,  is  defective;  the  alternative  sentoiee  should 
be  confinement  in  the  county  jaiL 

2.  Cbiuinju,  Law  ^:^0CL>— MonoH  xst  Am- 

BEST. 

A  motion  in  arrest  of  Judgment  reaches  (mly 
such  errors  as  appear  upon  the  record,  and,  when 
addressed  to  the  indictment  or  information,  is  ef- 
fective only  when  they  wholly  fail  to  charge  any 
offMise,  or  their  allegations  are  so  vague  and  un- 
certain as  to  embarrass  the  defendant  in  the 
preparation  of  his  defense  or  expose  him  after 
acquittal  or  conviction  to  substantial  danger  of 
another  prosecati(Hi  for  the  same  offense. 

3.  OUMiNAi.  Law  «=s>96S(8),  870(11)— Motion 

IN  ArBEST— VAKZANCB— SUFEICnBKOT  OF  EVI- 
DENCE. 

A  motion  in  arrest  of  judgment  does  not 
raise  tbe  question  of  the  sufficiency  of  tbe  evi- 
dence, nor  does  it  reach  a  question  of  variance 
between  the  allegation  and  proof. 

4.  iKDICTlfXNT  AND  InFOBMATION  4=9133(6) — 

DEracTB  iH  FoBH —DmcuBBU—  Motion  to 

Quash. 

An  indictment  or  information,  deemed  to  be 
defective  in  point  of  form  because  of  a  faulty  al- 
legation of  some  material  fact  or  dement  in  the 
crune  attempted  to  be  charged,  diould  be  attack- 
ed by  d«nnrrer  or  moU<»i  to  quash.  Tbn  point 
should  not  be  deferred  untU  after  verdict  and 
then  incorporated  in  a  motion  In  arrat  of  Jndf- 
mvat. 

B.  Obihinai,  Law  *=>S70(7)  —  iNDicTMKir  — 
Motion  in  Absest— SnEnciEKOT. 
An  indictment  for  obtaining  money  under 
false  pretenses,  which  alleges  that  the  prosecutor 
was  induced  to  pay,  and  the  defendant  did  then 
and  there  receive,  the  money.  Is  sufficient  uikhi  a 
motion  in  arrest  of  judgment  to  show  a  deuver; 
to  and  receipt  by  the  defendant  of  the  monei 
alleged  to  have  beat  obtained. 


<Por  atlMT  eases  see  Mune  tepto  and  KST-NUUBaB  la  all  X«y-I4umberad  Digests  and  Indexes 
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6.  Schools  and  School  Dismon  <=»19(1>~ 

CountT  SCBOOI.  FunO— DUBUBBBUCBHT. 

The  eomtj  KhotA  taui  ii  a  oonnty  fttnd,  tiie 
moneTB  In  vbicb  are  Mt  apart  for  a  ipflclal  pur- 
pose,  vii.  the  maintenance  and  support  of  pnblic 
free  BChooU.  disbursement  of  tlie  fund  is  a 

duty  or  trast  committed  to  the  county  board  of 

Sablic  instractini,  which  board  is  prcAibited  by 
le  Constitution  from  disbarsing  the  money  in 
such  fund  for  any  other  purpose  than  the  main- 
tenance and  support  of  public  tree  schools. 

7.  Fax^  Pbetersbs  <s»9— Elbuent  of  Or- 
BBNBB— False  Bepbesbktatxors— PABtino 

WITH  PBOFEBTT. 

To  constitute  the  statutory  offense  of  obtain- 
ing property  by  telse  pretenses,  there  mnst  not 
<«l7  have  been  a  falae  represratation  by  tbe  de- 
fendant of  a  past  or  exiatfay  fact  or  circumstance, 
and  such  repreaentatiai  MUered  by  tiie  other 
party,  bat  uie  latter  party  mnct  nan  patwil 
with  his  property  to  the  defeadant  because  of 
the  representation. 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  {Erases,  First  and  Second  Seriea,  False  Pre- 
tenses.] 

8.  False  Pbbtbnsbb  ^s»31—Ihoioti(bht— Re- 
lation BBTWEBN  RBPBBaEHTATION  AND  DE- 
uvbbt  of  Pbopbbty. 

An  indictment  asainat  me  for  obtaining 
moa^  by  false  pretenaea  ahoold  allege  the  ccm- 
nectlon  or  relation  between  the  representation 
or  statement  and  tbe  delivery  of  the  pn^wrty  by 
the  prosecutor,  when  it  doea  not  apiiear  that 
there  ia  a  natural  connectioo  between  the  twa 

9.  False  Pbetenbes  «=»9— False  Bepbebek- 

lATIONS— RBLIANOB. 

A  false  statement  or  reprasentation  of  a  fact 
by  one  person  to  another  for  the  purpose  of  ob- 
taining property  from  the  latter  must  be  of  such 
nature  or  character  as  that.  If  the  fact  was  as 
represented,  it  would  place  upon  the  latter  a 
duty,  obligation,  or  desire  to  part  with  the 
property  demanded.  This  is  the  so-called  causal 
relation  between  tbe  representation  or  statement 
and  the  deiifery  of  the  property,  and  ia  an  essen- 
tial element  of  the  crime  ot  obtaining  money  or 
property  by  false  pretenses. 

10.  False  PBCixifSBs  «=>31  —  Indictment  ~ 
SurxTciENCT  or  Axxegations. 

In  an  indictment  fOr  obtaining  property  by 
false  pretenses  it  ia  not  sufficient  to  allege  mere- 

S'  that  the  defwdant's  atatement  or  representa- 
on  induced  the  prosecutor  to  part  with  his  prop- 
erty, but  the  causal  relation  must  either  appear 
because  of  the  natural  connection  between  the 
statement  and  the  delivery  of  the  property  or  it 
must  be  alleged  specifically. 

11.  False  FBBTEnsEa  «=9lO  —  Bcfbesbkta- 
TI0N8  TO  Public  Boabd. 

Public  boards  or  commiations  charged  by  law 
with  disbursing  public  moneys  have  no  lawfid 
authority  to  part  with  the  public  money  in  their 
charge  except  for  the  purposes  designated  by 
law.  A  statement  of  fact,  therefore,  made  to 
such  a  board,  which  does  not  plqce  upon  the 
board  under  the  law  the  duty  or  obligation  to 
disburse  the  public  fund  or  a  portion  of  it  in 
their  charge,  cannot  in  law  be  tbe  subject  of  a 
&Iae  representation  so  as  to  constitute  the  crime 
of  obtauiing  money  or  property  hy  auch  means. 

12.  ScnooLS  AND  School  Disibictb  «5»79  — 
CouNTT  Boabd— Stbnoobaphbb's  Patuent 

FOB  SeBTICES. 

The  county  superintendent  of  public  instrue- 
ti<Hi  has  no  authority  under  the  law  to  make  a 
contract  in  behalf  of  the  county  board  of  public 
histructloo  withoot  the  letter's  express  authority 
to  pay  a  stenographer  in  the  superintendent's 
office  for  services  rendered  to  the  latter,  either 
in  his  private  or  oCBcial  character,  that  will  cre- 
ate an  oblintioii  or  duty  on  the  part  of  tbe 
coonty  board  ot  public  instmetion  to  pay  snch 


expense  oat  of  the  connty  sdiool  funds.  Wheth- 
er the  county  board  lias  tbe  power  to  antlMrise 
the  coonty  soperintendent  to  em^oy  a  stenog- 
rapher for  any  special  purpose  to  oe  paid  oat  of 
the  county  school  fund  not  decided,  becauae  the 
indictment  In  this  ease  neither  atatea  anch  to  be 
the  fact,  nor  for  what  purpose  the  atenosrapbcr 
was  employed. 

Whitfield  and  West,  JJ.,  dissMitiiK. 

Error  to  Circuit  Ooarl;  VoOt  Oonntj;  Jokn 
S.  Edwards.  Judse. 

William  L.  Clifton  was  convicted  of  ob- 
taining mooey  onder  false  pretenses,  and 
biliisB  enw.  Berened. 

B.  B,  Hnffaker  and  WUbod  ft  Boswdl,  all 
of  Bartov,  for  plaintiff  In  error.  Tan  G 
Swearinsen,  Atty.  Oen.,  and  O.  O.  Andrewi, 
Asst  Att7.  Gen.,  for  the  State. 

ELLIS,  J.  The  plaintiff  In  error,  wlio  wU 
be  referred  to  herelxi  as  titie  defendant,  ma 
convicted  of  the  offense  of  obtaining  mooey 
ftom  the  ooant7  of  Polk  under  false  prMens- 
es,  and  comes  here  bgr  writ  ot  error. 

Tbe  indlctmoit,  omitting  many  of  tlie  for^ 
mal  parts.  Is  as  fcdlows: 

"The  grand  jnrots  of  the  state  of  llorfda.  ia- 

? airing  in  and  for  tlie  body  of  the  coonty  of 
'oik,  ni>on  their  oaths  preseat  that  William  L. 
Clifton  on  the  6th  day  of  July,  A.  D.  1917,  ia 
tiie  county  and  state  afcHesaid,  onlawfnUy,  de- 
signedly, and  by  a  ftlse  pretenss  and  with  mtent 
then  and  there  to  defrand  tin  conntr  of  P<rik  ia 
the  state  of  Florida,  did  falsely  represent  and 
pretend  to  the  board  of  public  {natruction  of 
Polk  caant7,  Fbu.  that  he.  William  I*.  Glifteo, 
then  and  tnan  siwrintiiuleBt  of  pnlrfie  iuatnic- 
ticm  of  said  comit/  and  secntsry  said  l>oard 
of  public  inatmcnon,  had  hired  and  agreed  to 
pay  Marie  FranUin,  as  steno^pher  in  the  of- 
fice of  the  aaid  htMiA  ot  public  instruetiw,  tiu 
sum  of  $50  per  nM«th  tor  serricea  as  audi  ate- 
nt^rapber,  and  did  then  and  there  by  odor  and 
by  means  of  said  false  pretense  induce  the  saii 
board  of  public  instruction  to  issue  its  warrant 
for  tbe  sam  of  $50,  payable  to  the  order  of  tte 
said  Marie  Franklin  oat  of  the  fonda  and  moatf 
of  the  county  of  Ptdk  aforesaid;  and  he.  tte 
said  William  L.  Clifton,  did  then  and  there  take 
and  receive  said  warrant  and  secure  the  indone- 
ment  of  the  said  Marie  Franklin  thereon,  and 
did  thereafter  cagh  the  same  and  obtain  tfaiereon 
the  sum  4^  $50  the  moneys  and  property  <rf  tbe 
aaid  county  of  Polk,  and  deliver  to  the  said  Ma- 
rie Franklin  only  the  snm  of  $30  thereof  ;  where- 
as in  truth  and  in  fact,  he,  the  said  WBliam  I- 
Clifton,  had  not  then  and  there  hired  and  w* 
ployed  the  aaid  Marie  Franklin  as  sadi  stenugia- 

Kher  at  and  for  the  said  sum  of  $50  per  month, 
at,  on  the  contrary,  bad  hired  and  employed  ibt 
said  Marie  Franklin  as  sudi  stenographer  at  an^ 
for  the  aom  of  $30  per  month,  and  aaid  board  ■ 
public  instruction  was  then  and  there  indebted  \o 
the  said  Marie  Franklin  only  in  the  sum  $3A 
and  not  in  the  sum  of  $60,  as  was  represented 
and  pretended  falsely  by  the  said  William  L. 
Clifton ;  and  that  he,  the  said  William  L.  Clif- 
ton, then  and  there  well  knew  that  the  reprvsm- 
tation  so  falsely  made  and  pretended  by  him  that 
he  bad  hired  the  said  Marie  Franklin  as  suet 
stenographer  for  the  said  board  of  pablic  in- 
atructi<Hi  of  paid  county  at  and  for  the  sum 
$50  per  month  was  false,  and  he,  said  Wil- 
liam L.  Clifton,  then  and  there  made  snch  fsbv 
pretenses  and  repreaenteticms  for  the  porpmc 
defrauding  the  said  county  of  Polk,  and  that  t.-w 
said  board  oi  pohUe  instmetion,  belierini;  tb^ 
said  false  representationB  to  be  trna^  and  z«4y- 
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iag  tlKTCnpon  m  trae,  w«r«  tiiereby  induced  to  | 
draw  its  aaid  warrant  for  the  sum  of  $50  jiaTable  j 
to  the  order  of  Marie  FraDklin,  and  to  deliver : 
the  same  to  the  said  William  L.  Clifton.   And  ao 
the  said  William  L.  Clifton  did  in  manner  afore- 
said, and  bij  the  making  of  such  false  pretense 
and  representation,  obtain  of  and  from  the  board 
of  public  instruction  of  Polk  county,  Fla.,  the 
sum  of  $20  of  the  money  and  pro^rty  of  the  said 
county  of  Polk  and  state  of  Florida,  contrary  to 
the  form  of  the  statute  in  such  ease  made  and 
provided,  and  against  the  peace  and  dignity  of 
the  state  of  Florida." 

There  was  a  verdict  of  guilty.  A  motion 
in  arrest  of  Judgment  and  a  motion  for  a 
new  trial  were  made  and  ovemded.  There- 
upon  the  court  enters  the  f(rilowliig  Judg- 
ment: 

"It  is  the  sentence  of  the  court  that  you,  Wil- 
liam L.  CllftoD,  pay  a  fine  of  $300  and  the  costs 
of  this  prosecntion,  and  In  defaolt  thereof  that 

Cm  be  c<uifined  in  the  state  poiitentiaTy  at  bard 
bor  for  a  period  of  one  year." 

[1]  This  Judgment  was  erroneous  because, 
the  aoitenoe  being  to  pay  a  fin^  the  altema- 
tlTe  sentence  of  IminrlscwmeDt  dionld  bave 
beoL  oouflnmoit  In  the  countar  Jail.  See 
Gen.  Stats.  1906.  H  4011,  4012,  Florida  Com- 
Irfled  Lawg  1914;  niomas  t.  State,  79  SonflL 
780. 

One  of  tbB  asstgnmentfl  of  aror  rests  upon 
the  order  overruling  the  motion  In  arrest  of 
Judgment.  The  motion  contained  three 
groands:  First,  the  Indictmeht  diarged  no 
offense  under  the  laws  ot  Florida;  second, 
It  was  Tagu^-  Indefinite  and  uncertain.  In 
that  It  did  not  sufficiently  all^  and  de- 
scribe the  ownership  of  the  property  ati^red 
to  have  been  secured,  nor  did  It  snffidrntly 
i^ege  the  person  defrauded  by  ttie  defend- 
ant; and,  tiilrd,  because  Qie  state  failed  to 
show  1^  the  "testimony"  (hat  ttie  defendant 
secured  any  propert;  belongli^  to  the  coun- 
ty of  Polk. 

[2]  A  motion  In  arrest  of  Judgment  reaches 
only  such  errors  as  ai^iear  upon  the  record, 
and  vrhen  addressed  to  the  indictment  or  In- 
formation is  effective  only  when  they  whol- 
ly fail  to  charge  any  offense,  or  thtir  al- 
legations are  so  vague  and  uncertain  as  to 
embarrass  the  defendant  in  the  preparation 
of  bis  defense  or  expose  him,  after  acquittal 
or  conviction,  to  substantial  danger  of  an- 
otber  prosecution  for  the  same  offense.  See 
Smith  V.  State,  78  Soutb.  539;  Smith  v. 
State,  72  Fla.  449,  73  South.  354;  Mills  v. 
State,  B8  Fla.  74,  51  South.  278;  Barber  v. 
State,  52  Fla.  6,  42  South.  86 ;  Bartneau  v. 
State,  71  Fla.  598,  72  South.  179;  Adams  v. 
State,  72  Fla.  32,  72  South.  473. 

[3]  A  motion  in  arrest  of  Judgment  does  not 
raise  the  qnestltxi  of  the  sufficiency  of  the 
evidence,  nor  does  It  reach  a  question  of  va- 
riance between  the  allegation  and  proof.  See 
Hills  T.  State,  snpra;  McCierklu  v.  State, 
20  Fla.  879;  McDonald  v.  State,  46  Fla.  149, 
35  South.  72. 

(4}  Applying  these  rules  to  the  motion  in 
arrest  of  Judgment,  we  think  the  second  and 
tblFd  grounds  of  the  motion  should  not  be 
considered.  The  third  groimd  raises  a  ques- 
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Hon  whidi  involTea  «  ocnulderatloa  of  tbe 
evidence,  and  tbe  second  grotmd,  one  whltfh 
should  have  been  presented  in  a  motkm  to 
qnadi  the  indictment  Instead  of  postponittg 
It  to  the  end  of  the  trlaL 

[S]  We  do  not  regard  tbe  auctions  ol  the 
indlctmoit  as  to  tbe  ownership  of  flie  pr^ 
erty  obtained  or  as  to  the  perstm  defrauded 
to  be  ao  vagne,  indefinite,  and  uncertain  as 
to  mislead  or  embarrass  the  defendant  in  the 
prcvatattmi  ol!  his  defmse^  nor  expose  him 
to  substantial  danger  of  another  prosecution 
for  the  same  offense. 

The  Indictment  clearly  and  distinctly  al- 
leges—at least  vitb  suflid^it  deamess  to 
escape  the  criticism  that  the  language  nds- 
Iead»— that  tbe  defendant  falsely  reprasoit 
ed  to  the  board  of  pobUc  Instruction  of  P<dk 
ooanty  that  he,  tbe  defendant,  In  bis  ea.pac- 
itr  of  snperlntoident  of  public  instruction, 
had  hired  and  agreed  to  pay  a  stenographer 
in  his  office  the  sum  of  ISO  per  mmitii,  when 
in  fhct  he  had  agreed  to  pay  tlie  stem^raplier 
<mly  980  per  month.  That  npon  this  ftilse 
pretense  or  rqireseatotlon  be  obtained  from 
the  board  of  public  Instruction  a  warrant 
npon  tbe  county  funds  for  $60^  payable  to  tbe 
order  of  the  stenograpfber,  and,  having  ob< 
talned  the  indorsement  at  Hm  warrant  biy 
that  person,  tbe  defendant  caused  the  war- 
rant to  be  hashed,"  and,  paying  the  ste- 
nographa-  $8(^  retained  tbe  remainder.  $20. 

If  there  U  any  uncertainty  or  vagae^eis 
about  the  indictment  In  this  regard,  it  should 
have  been  p(^ted  out  by  a  motlm  to  quash, 
Instead  ot  holding  the  point  in  reserve  to  be 
used  at  the  end  of  the  trial  in  tbe  event  ot 
a  ccHivictlon,  and  then  seek  by  this  means  to 
unravel  tbe  entire  proceeding  and  thus  ob- 
tain a  second  dttance  at  exoneration. 

It  is  true  that  tlie  indictment  fUls  to  allege 
particalariy  the  means  adopted  by  the  de- 
fendant in  making  to  the  board  of  public  In- 
strucdon  the  false  representation  as  to  the 
contract  with  Oie  sta:tographer.  Whether  the 
deifeoidant  accomplished  the  deception  b{y 
written  or  spoken  word,  or  whether  by  con- 
duct, deeds,  or  pantomlne  is  left  to  surmise; 
but  the  fault  is  <Mie  ot  term  rather  than  snb- 
stauce,  and  should  have  been  attacked  at  tbe 
opening  of  tbe  trial  rather  than  at  Its  end, 
for  the  reason  many  times  eiipressed  by  this 
court 

*  Tbe  first  ground  of  the  motion  asserts  that 
the  indictment  charges  no  offense  under  the 
laws  Oif  tbe  state.  This  ground  is  ably  sup- 
ported by  counsel  for  the  defendant  In  th^r 
brief,  and  was  forcefully  presented  In  the 
oral  ai^ument 

It  is  contended  that  It  Is  not  alleged  that 
either  the  warrant  or  money  was  delivered  by 
the  "prosecutor"  to  the  defendant.  The  In- 
dictment alleges  that  tbe  board  of  public  In- 
struction was  induced  to  draw  Its  warrant, 
and  the  defendant  did  then  and  there  take 
and  receive  It,  and  "did  thereafter  cash  the 
same  and  obtain  thereon  the  sum  of  $00,"  lUc. 
Upon  a  motion  in  arrest  ot  Judgment  we 
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think  Oiese  allegatloiv  were  saffldeatiy  dear 
to  Bhow  a  dellTery  to  and  receipt  by  tbe  de- 
fendant  of  both  warrant  and  money.  It  Is 
also  contended  that  the  ownership  of  tbe 
money  la  not  properly  laid  in  tbe  county  of 
Polk;  that  the  aUegatlona  of  the  Indictment 
show  that  the  money  was  tbe  property  of  tbe 
board  of  public  Instruction  of  the  county  of 
Polk,  which  it  is  said  la  a  corporation,  may 
sne  and  be  sued,  and  In  a  inlt  to  recover  the 
money  would  be  the  "only  proper  plaintiff." 

If  this  contoition  Is  true,  of  course  the  ln< 
dlctment  Is  defective. 

The  case  of  Jones  t.  State,  22  Fla.  682.  is 
cited  by  counsel  in  support  of  the  iHlndple 
Uiat  In  an  indictment  for  falsely  personating 
another  and  obtaining  money  from  a  third 
person,  the  ownership  of  the  pnH;>erty  ob- 
tained shonld  be  laid  In  such  person  as 
could  maintain  a  dvll  action  of  trespass 
therefor,  nie  indictment  alleges  that  the 
funds  out  of  which  the  warrant  was  to  be 
paid  were  tiie  prt^rty  of  the  county  of  Folk, 
and  that  the  nwney  which  tbe  defendant 
thus  obtained  tbnmgh  the  board  of  public  In- 
Btmctlott  was  the  property  of  the  county. 
'nils  la  a  suffldently  dear  allegation  as  to 
ownership  in  the  county.  But  counsel  insist 
that,  because  the  hoard  of  public  instructioQ 
drew  a  warrant  to  pay  the  salary  of  a  ste- 
nographer tor  the  superintendent  of  public 
instruction,  it  drew  the  warrant  upon  school 
funds  (whldh  the  Oonstitntlon  ordains  "shall 
to  disbursed  by  ttie  county  board  of  public 
Instruction  solely  for  the  malntoiance  and 
support  of  public  free  sdHmls"),  and  that  the 
school  fund  is  the  property  of  the  board  of 
ItuUlc  lnstnictl<»i.  Bven  asanmlng  that  the 
warrant  was  drawn  upon  the  sdiool  fund  to 
pay  a  stenographer  for  services  rendered  to 
the  siqterintendoit,  a  coun^  officer,  whose 
dtities  are  prescribed  by  law  and  whose 
salary  la  regulated  1^  statute.  It  does  not 
follow  that  the  county  was  not  the  owner  of 
the  fimd.  Hie  county  school  fund  is  a  fund 
ot  the  county.  Public  education  is  a  func- 
tion of  the  state  government  For  conven- 
ienoe  the  funds  are  gathered  by  counties  and 
disbursed  by  county  boards  of  putrilc  instruc- 
tion. While  the  statute  constitutes  each 
board  of  [HibUc  instruction  a  corporation  and 
vests  In  sudi  ixtards  the  title  to  tbe  school 
property  of  the  counties,  the  school  fund  is 
a  connty  fund.  It  la  owned  tbe  county  \o 
be  disbursed  by  a  certain  board  or  corpora- 
tion soldy  tor  certain  purposes. 

[I]  nie  money,  raised  by  taxation  the 
counties,  for  the  support  of  puUlc  free 
schools,  the  county's  proportion  of  the  In- 
terest of  the  state  school  fund  and  its  por- 
tion of  the  one-ndll  tax  and  all  poll  taxes 
collected  in  the  connl?  are  designated  Oie 
Oonstltatioa  as  constituting  the  county 
sduKd  fund.  It  is  a  ai»ecial  fond  set  apart 
fbr  a  spedflc  purpose,  expressly  limited  by 
the  words  "maintenance  and  support  of  pub- 
lic free  sdiools."  In  the  maintenance  and 
support  of  public  free  schools  the  Constitution 


and  tbe  Legislature  create  oartaln  state  and 
county  offices  and  prescribe  tbe  duties  of 
the  officers.  Among  other  duties  that  the 
superintendent  of  public  Instruction  is  requir- 
ed to  perform,  he  serves  as  the  secretary  of 
the  board,  and  for  such  services  be  is  com- 
pensated out  of  tbe  county  sdiool  fund  by  t 
salary  graded  according  to  the  annual  re- 
;  celpts  of  the  ooonty  for  school  purposes. 

*^lie  faiA  that  tbe  sdiool  fond  Is  disburs- 
ed tor  sdiool  purposes  by  cotmty  offlcera 
*  *  *  does  not  distinguish  It  from  other 
so-called  county  funds,  whidi  like  the  sdKwI 
fund  are  collected  by  county  officers,  heM  In 
the  county  treasury,  and  disbursed  througb 
the  agendes  of*  the  county  for  state  pur- 
poses." See  Mtddletm  v.  State.  TS  South. 
785. 

[7]  It  Is  contended  that  the  indictment  Is 
fatelly  defective  In  falling  to  allege  a  snf- 
fid«it  reason  why  the  board  of  public  In- 
struction parted'  with  the  county's  mone; 
upon  the  alleged  false  nyrcsGntation  of  the 
defendant 

What  relation  existed  between  tbe  defend- 
ant and  the  board  by  virtue  of  wbicA  the  de- 
fendant's represratetion  that  he  £ad  enploy- 
ed  a  stenographer  at  a  certain  salary  ^titled 
him  to  receive  from  the  county  oat  of  Its 
funds  tbe  money  demanded?  What  duty 
rested  upon  tbe  board  to  honor  sq<^  demand:' 
The  board  bad  no  pow^  to  disborse  the 
coun^  school  fund  except  for  public  sc^Kxri 
purposes.  It  cannot  be  Inferred  that  the 
employment  of  a  stenographer  by  the  oountj- 
superintendent  to  perf<Mrm  duties  which  tbe 
law  casts  upon  him  creates  an  otdigatiott  up- 
on the  county  to  be  paid  out  of  Ite  funds,  and 
casts  a  duty  upon  the  board  <tf  pobUc  io- 
struction  to  pay  tbe  salary  bjr  wamnt  upoa 
the  county  school  fund  as  an  item  of  opense 
chargeable  to  the  maintenance  and  support 
of  the  public  free  schools.  How  tb«i  ma 
the  board  of  putdic  Instruction  deceived  bf 
the  defendant's  stetement?  Itte  mere  rda- 
tloQ  of  supetlntaadent  and  board  was  not 
enough.  At  best  tlie  statement  as  iu>pears 
from  the  Indictment  could  be  nothing  more 
tlian  a  fala^ood.  But  the  board  should  not 
be  deceived  by  every  falsehood  its  memSoen 
may  bear. 

"The  school  funds  undo'  our  OonstitnthKL 
are  to  be  regarded  as  a  sacred  trust;  and  tbe 
provisions  of  law  safeguarding  ecpexidltures 
trom  such  funds  should  be  strictly  constraed. 
and  the  mandate  of  the  Ckmstitntlon  entorc- 
ed."  See  Peonock  v.  Stete  ex  ni.  Hood,  ftl 
Fla.  383,  64  South.  lOM;  HcKinnon  t.  ^te 
ex  rel.  Davis,  70  Flo.  661,  70  South.  657,  L 
R.  A.  1916D,  90. 

In  the  latter  case  it  was  held  fluit  the 
ldoym«it  of  attorneys  by  the  county  boox^ 
of .  public  instruction  to  oondnct  Udgadon 
against  the  snpointoident  to  ecxnpell  him  t^^ 
eountendgn  warrants  to  pay  teocdiws'  sa: 
aries  Is  not  swdi  a  schofd  purpose  as  wi!' 
warrant  payment  therefor  fn»n  ftte  ooudit 
school  funds.  It  Is  enn  mon  dlffloilt  v 
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perceive  bow  the  empIoTnient  by  the  county 
superintendent  of  a  stenographer  to  render 
for  him  services  of  either  a  private  diarac- 
ter  or  services  wUdi  the  law  ceqnires  him 
personally  to  perform  ccaistltutes  a  school 
purpose  as  will  warrant  payment  therefor 
from  the  connty  school  fonds.  And  the  board 
was  aathOTlsed  to  draw  warrants  only  for 
public  sduwl  purposes.  It  was  no  more  the 
duty  of  Uie  board  of  public  Instructltm  to 
ISBoe  Its  warrant  to  psy  the  salary  of  a 
stenograid^  employed  by  the  superintend- 
ent than  It  would  have  been  Its  duty  to  pay 
a  doctor's  blU  for  him  In  the  event  of  his 
Illness  that  he  misfit  the  sooner  retom  to 
his  duties.  It  Is  not  tliat  the  snperiatend- 
enf  s  services  are  deemed  1^  the  board  to 
be  worth  more  than  the  salary  of  a  secre- 
tary rtenogra^liher;  that  Is  for  the  Legis- 
lature to  say,  and  make  provlston  for  the 
payment  of  audi  expeose  ont  of  other  fonda 
The  dottes  of  the  superintendent  are  pre- 
scribed by  law,  and  for  discharging  those 
duties  tibe  law  pwides  paymott  for  his 
services.  To  relieve  him  ot  any  of  those 
duties  and  cast  tliem  iqwd  stem^apbers, 
secretaries,  and  other  employ^  and  pay 
them  out  of  the  school  funds  Is  merely  an 
Indirect  way  of  increasing  the  compensation 
of  the  superinteodent  above  that  provided 
by  Uw. 

What,  then,  was  the  causal  relatlOD  be- 
tween the  defendant's  statement  that  he  had 
employed  a  stenofrapher  at  a  certain  salary 
and  the  issuing  by  the  board  of  a  warrant 
for  the  monthly  stipend?  The  superlQtend- 
ent  la  not  authorized  by  law  to  make  con- 
tracts for  the  board  of  public  Instruction, 
particularly  when  such  ctmtracta  are  Intend- 
ed for  his  personal  benefit  In  reUeving  him 
of  duties  which  the  law  casts  upon  him  as  a 
county  officer. 

"To  eonstltnte  the  statutory  offoise  of 
obtaining  property  by  false  pretenses,  there 
most  have  been  a  representation  by  the  de- 
fendant of  a  past  or  existing  fact  or  circum- 
stance; it  must  have  been  in  fact  a  false 
representation;  it  must  have  been  knovni  by 
him  to  be  false;  It  must  have  been  made 
with  intent  to  defraud;'  It  must  have  been 
believed  by  the  other  parly;  and  he  must 
have  parted  with  hte  prc^rty  to  tbe  defend- 
ant because  of  it.  If  an  Indictment  for  this 
offense  fails  to  state  any  one  or  more  of 
these  facts  or  circumstances  it  fails  to  (diarge 
the  offense."  See  Olark  on  Crim.  Proc.  153, 
154;  State  V.  Whedbee,  152  N.  O.  770,  67  S.  B. 
»,  27  li.  R.  A.  (N.  8.)  368. 

[1-1  •]  mere  is  an  BK>arent  conflict  of  an* 
thority  as  to  the  extent  to  which  the  caus- 
al connection  between  the  false  pretense  and 
the  loss  must  be  set  out  In  the  indictment 
In  some  states  the  courts  hold  that  the  In- 
dictment must  contain  all  the  material  facts 
and  drcnmstances  which  the  prosecutor 
would  be  bound  to  prove  In  order  to  produce 
a  conviction.  And  where  there  is  no  natural 
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onmectlon  between  the  facts  to  show  Just 
bow  or  why  the  injured  party  was  induced 
to  part  with  his  property,  such  facts  or  cir- 
cumstances must  be  fully  set  oat  in  Oie  in- 
dictment as  will  lead  to  a  necessary  legal 
ctmdnsloa  of  girilt  Tbi»  court  in  the  case 
of  Jones  V.  State,  supra,  hdd  In  aocordanoe 
with  this  rule. 

[11]  In  dealing  with  an  c^dal  board, 
whose  powers  are  derived  solely  from  the 
statute  and  whose  warrants  may  be  lawfully 
drawn  only  for  expenses  authorised  by  law, 
tbe  nde  is  particularly  applicable.  It  would 
be  Idle  to  contend  that  a  false  statement  by 
one  to  such  a  board  c<mcemlng  an  expense 
not  authorised  by  law  to  be  incurred  is  suf- 
fldent  to  deceive  ttie  board  into  the  act  of 
parting  with  the  county's  money.  8n6b  a 
iwlding  would  Justify  the  board  in  an  ex- 
penditure not  authorized  by  law.  There  Is 
nothing  in  this  indictment  to  show  that  the 
expense  was  auth<Hlzed  by  law. 

In  Arkansas  It  is  held  that  a  defect  In  an 
indictment  for  obtaining  money  by  false  PK- 
tensee,  arising  from  failure  to  show  the  con- 
nection between  the  false  pretense  and  the 
payment  of  the  money,  is  a  material  <me,  and 
is  not  cured  by  verdict  See  Roberts  v. 
State,  86  Ark.  486,  108  S.  W.  842;  Enders 
V.  PwsHe,  20  Mich.  233;  Johnsqn  v.  Sti^ 
76  Ind.  658;  Jones  v.  State,  60  Ind.  473. 

In  the  case  at  bar  there  is  (Aviously  no 
natural  connectUm  between  the  alleged  state- 
ment of  the  defendant  that  he  had  "hired" 
and  agreed  to  pay  a  stenographer  in  his  of- 
fice a  certain  sum  and  the  issuing  at  a  wai^ 
rant  by  the  board  payable  to  that  persmi 
for  Bodi  sum,  to  show  why  the  board  would 
be  induced  to  pay  the  county  money  to  such 
person  upon  tbe  strength  of  such  statement 
The  indictment  allies  that  the  warrant  was 
made  payable  to  the  order  of  the  person  em- 
ployed as  stenographer  and  delivered  to  tbe 
defendant.  There  is  no  allegation  to  show 
that  any  statement,  representation,  word,  or 
act  was  uttered  or  performed  by  the  defend- 
ant to  induce  the  board  to  deliver  the  war- 
rant to  the  defendant  The  act  of  the  de- 
livery of  the  warrant  to  the  defendant  ap- 
I)ears  not  to  have  resulted  from  the  defend- 
ant's statement.  It  is  not  sufficient  to  al- 
lege merely  that  such  statement  induced  the 
board,  after  drawing  the  warrant,  to  de- 
liver it  to  the  defendant.    See  19  Gyc.  420. 

We  are  of  the  opinion,  therefore,  that  the 
Indictment  was  fatally  defective,  and  the 
motion  in  arrest  of  judgment  should  have 
been  granted. 

There  are  a  number  of  other  assignments 
of  error  whlc^  need  not  be  discussed,  as  the 
Judgment  must  be  reversed  for  the  defect 
in  the  indictment  pointed  out 

The  judgment  of  the  court  below  is  here- 
by reversed. 

BROWNE,  G.  J.,  and  TAYLOR,  J.,  concur. 

WHITFIBLD  and  WBST,  JJ.,  dissent 
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GRSiEN  T.  STATB. 
(Saimnie  Court  of  Florida.    Aof.  15,  1918.) 

(SvlUbiu  iy  the  Court.) 

1.  Falss  Pbetkkses  «=s>31  —  Infobkjltion — 
Sditiciemct. 

The  iDformation  alleges  that  tlie  accused 
tabely  represented  to  Florence  Ga^in  that  be 
had  mODey  in  a  bank,  and  that  because  of  that 
representation  she  gave  him  a  note  and  mort- 
gage on  certain  real  estate  belonging  to  her. 
The  information  contains  no  all^ation  tha^  the 
accused  offered  or  promised  to  give  her  any  of 
the  money  in  the  bank,  or  that  be  offered  to  give 
her  a  chedt,  or  that  she  was  deceived ;  dot  is 
there  anyUiing  in  the  information  to  show  that 
she  was  deceived.  There  Is  no  allegation  that, 
but  for  the  fals9  representation,  she  would  not 
have  parted  with  the  note  and  mortgage,  or  that 
she  was  induced  b^  any  false  pretenses  of  the 
accused  to  give  bun  tne  note  and  mortgage. 
Held,  that  these  are  essential  elements  of  the 
(^ense,  which  must  be  made  to  appear  in  the 
InformatitM),  and  cannot  be  left  to  inference 
or  conjecture,  and  can  be  reached  by  motion  in 
arrest  of  judgment. 

2.  False  Pbetenses  «=:>31  — Iktfobication  — 
StrmciENCT. 

In  a  prosecution  for  obtaining  property  un- 
der false  pretenses,  the  information  must  show 
a  materiu  relation  between  the  alleged  false 
statement  by  the  defendant  and  the  delivery  to 
him  of  the  property  he  la  charged  with  having 
obtained,  or  must  show  by  its  allegations  how 
and  why  the  false  statement  induced  the  per- 
son to  part  with  property  of  value. 

Whitfield  and  West,  33^  dissenting. 

Error  to  CMmlual  Ocmrt  of  Record,  Dade 
Comity ;  James  T.  Sander^  Judge. 

Simon  0.  Oreea  was  coHTlcted  of  obtaining 
money  by  fiilae  pretenses,  and  he  brings  error. 
Reversed. 

Penney  ft  Penney,  of  Miami,  for  plaintiff 
In  error.  Van  O.  Swearlogen,  Atty.  Gen., 
for  tbe  Stata 

BROWNE,  O.  J.  A  verdict  of  guilty  was 
had  on  the  first  ccunt  In  an  Information  charg- 
ing that  the  defendant  did— 

"unlawfully,  feloniously,  and  designedly  falsely 
pretend  to  one  Florence  Gaskin  that  he,  the 
said  Simon  G.  Green,  had  on  depomt  with  the 
Miami  Bank  &  Trust  Oompany  fifteen  hundred 
dollars,  by  reason  of  which  a&id  false  pretense 
the  said  Florence  Gaskin  gave  to  the  said  Simon 
O.  Green  a  certain  note  and  mortgage  on  cer- 
tain land  located  In  Miami,  Dade  county,  Flor- 
ida, a  more  particular  description  of  which 
said  note  and  mortgage  is  to  the  county  solicitor 
unknown,  of  the  value  of  fifteen  hundred  dol- 
lars, of  tbe  property,  goods,  and  chattels  of  tbe 
said  Florence  Gaskin,  and  the  said  Simon  O. 
Green  did  unlawfully  obtain  from  the  said  Flor- 
ence Gaskin  the  said  note  and  mortgage,  M  the 
value  of  fifteen  hundred  ddlars,  with  Intent  to 
then  and  there  defraud  her  the  said  Florence 
Gaskin  of  the  same;  whereas,  in  truth  and  in 
&ct,  the  said  Simon  0.  Green  did  not  then  and 
there  have  fifteen  haadred  dtdlars  on  deposit  in 
tbe  Miami  Bank  &  TTnst  Co." 

A  motion  in  arrest  of  judgment  was  made 
on  the  following  grounds: 

"(1)  Because  it  appears  trom  the  Inspection 
of  the  reowd  that  the  defendant  was  convicted 
on  the  first  count  of  the  informatifHi,  which  said 
first  count  is  contrary  to  the  statute.  In  that 


the  informatiw  does  not  allMe  that  the  prose- 
cuting witness,  Florence  Gaskin,  was  induced 
to  part  with  a  note  and  mortgage  in  question  oa 
the  strength  of  the  false  pretenses  alleged  to 
have  been  made  by  the  def«idant  to  her. 

"(2)  Because  the  said  count  does  not  allege 
that  the  mortgage  given  to  secure  the  payment 
of  the  note  in  question  covered  land  belonging 
to  or  was  the  pnH>«ty  of  the  said  Florence 
Gaskin  at  the  time  of  tbe  execution  of  the 
alleged  mortgage. 

"(3)  Because  the  informaticm  does  not  allege 
that  the  dtfendant  promised  anything  to  die 
said  FloRoee  Gaskin?* 

Sentence  was  imposed  and  defendant  took 
writ  of  error,  contending  here  that  the  motloa 
In  arrest  Shoidd  have  heoi  granted. 

In  substance  the  Information  diarxes  that 
the  plaintiff  in  error  fUaely  told  Floreoce 
Gaskin  tiiat  he  had  91  JMK>  In  the  Miami  Bank 
A  Trust  Company,  that  by  reason  of  that 
statement  Florence  Gaskin  gave  Green  a  note 
and  mortgage  worth  91,000  on  certain  prop- 
erty, Uiat  Green  obtained  the  note  and  mort- 
gage with  Intent  to  defraud  her  <ti  It,  and 
that  In  truth  Green  did  not  baTe  $1,600  on 
deposit  In  the  Miami  Bank  ft  TrvBt  Company. 

[1 ,  2]  There  is  no  statement  that  he  phko- 
ised-  to  give  her  any  mon^  or  a  iibeck,  or 
that  he  gave  her  a  bad  dieck  mi  the  bank. 
The  mere  all^atlon  that  he  falsely  mpxeaaiXr 
ed  that  he  had  money  in  the  bank,  and  because 
of  that  representation  she  gave  him  the  note 
and  mortgage,  Is  Insufficient  There  is  no 
causal  relation  between  these  two  auctions. 
There  is  no  allegatkm  that  she  was  deceived, 
nor  is  there  anything  stated  In  the  informa- 
tion to  show  she  was  deceived.  There  is  no 
allegation  that,  but  for  his  false  representa- 
tion, she'  would  not  have  given  the  note  and 
mortgage,  or  that  she  was  Induced  by  any 
false  pretense  of  the  plaintiff  in  error  to  give 
htm  the  note  and  mortgage.  These  are 
essential  elem^its  of  the  offense,  which  must 
be  made  to  appear  In  tbe  Information  and 
cannot  be  left  to  Inference  or  conjecture. 

As  the  count  uptm  which  the  plaintiff  in 
error  was  convicted  falls  to  allege  all  the 
essential  elem«it8  of  tbe  ofFenise  charged,  the 
conrt  erred  In  denying  the  motion  In  arrest 
of  judgment 

Tbe  Judgment  is  reversed. 

TATLOR  and  ELLIS,  JJ.,  concur. 

WHITFIEU)  and  WEST.  JJ..  diasent 

ELUS,  3.  I  concur  in  the  conclu^on 
reached,  because  the  indictment  does  not 
show  any  natural  relation  between  the  al- 
leged false  statement  by  the  def^dant  end 
the  delivery  to  him  of  the  note  and  mortgage 
by  the  prosecutor.  When  no  such  natural 
relation  exists,  the  Indictm^it  should  by  Its 
allegations  show  just  why  and  how  a  false 
statement  by  <aie  Induced  another  to  part 
with  proper^  of  value.  To  bold  otherwise 
is  to  vlc^te  every  coostitntlonal  rt^t  of  the 
defendant,  every  principle  of  pleading  relat- 
li^  to  the  subject  and  every  cmuideratlon  of 
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Justice.  The  prindpleB  that  what  Is  material 
to  be  pioved  muBt  also  be  alleged,  tbat  tben 
must  be  aU^ta  a*  well  as  probata,  and  that 
one  charged  with  crime  Is  entitled  to  be  In- 
formed of  the  nature  and  catue  of  the  accu- 
sation against  him,  becmne  a  meaningless 
Jargon  of  words,  the  courts  become  Instru- 
ments of  oppression,  Instead  of  justice,  tools 
Id  the  hands  of  the  powerful  to  oppress  the 
wealE,  the  poor,  the  unfortunate.  When  prin- 
ciple is  ignwed,  Justice  beooxnes  a  fugitive, 
and  wicked  oppression  assumes  the  ermine, 
to  further  the  Interests  of  the  rich  and  power- 
ful, at  the  ezpenae  of  the  paople'8  corenunent. 

WHITFIELD,  J.  (dissenting.  The  statute 
provides  that : 

"Whoever  designedly  by  a  false  pretense 
*  *  *  aod  with  intent  to  defraud,  obtains 
from  another  any  pnverty,  •  •  •  ^uU  be 
punished,"  etc.  Section  88x9,  Gen.  Stat  1906, 
Compiled  Laws  1914 

Secticms  8961  and  8962,  General  Statutes 
1906.  are  as  fbllows:  - 

"3901.  Bverv  Indictment  shall  be  deemed  and 
adjudged  good  which  charges  the  crime  mh- 
Btantiany  in  the  language  of  the  statute  nrohib- 
iting  the  crime  or  prescribing  the  puniBtiment, 
if  any  audi  there  be,  or  if  at  common  law,  so 
plainly  that  the  nature  of  the  offense  charged 
may  be  easily  understood  by  the  jury. 

"3962.  Ko  indictment  ahall  be  quashed  or 
judgment  arrested  or  sew  trial  be  granted  on 
account  «t  any  defeet  in  the  form  of  the-  in- 
dictment, or  of  misjoinder  of  offenses  or  for 
any  cause  whatsoever,  unless  the  court  shall 
be  of  the  opinion  that  the  indictment  is  so 
vague,  indistinct  and  ind^nite  as  to  mislead 
the  accused  and  embarrass  him  in  the  prepara- 
tion of  his  defense  or  expose  him  after  coavio- 
tim  or  acquittal  to  substantial  danger  of  a  new 
prosecution  for  the  same  t^ense." 

Defects  in  indictments  and  Informations 
should  be  called  to  the  attention  of  the  trial 
court  by  a  motion  to  quash  or  a  demurrer, 
80  that  the  defects,  If  any,  may  be  corrected 
by  the  Sling  of  another  Indictment  or  infor- 
mation. Neither  the  common  law  nor  our 
statutes  favor  the  policy  of  the  defendant  In 
wftttlny  until  the  last  stage  of  the  cause,  and 
attacking  such  defects  by  a  motion  in  arrest 
of  judgment,  the  granting  of  which  would 
have  the  eCTect  of  unraveling  the  whole  pro- 
ceedings. 

While  the  suffideocy  of  the  allegations  In 
an  indlctmoit  to  charge  the  offense  may  be 
tested  by  a  motion  in  arrest  of  judgment, 
yet  upon  this  motion  the  Indictment  should 
receive  a  liberal  construction,  and  even  an 
Informal  or  Imperfect  allegation  of  an  es- 
sentiul  foct  will  be  deemed  a  sufficient  aver- 
ment of  that  fact. 

Where  an  indlctmoit  does  not  wholly  foil 
to  all^e  a  crime,  or  an  essratlal  element  of 
a  crime,  aod  sufficiently  states  the  nature 
and  cause  of  the  accusation  against  the  de- 
fendant, and  Is  not  so  vague,  Indistinct,  and 
Indeftnlte  as  to  mislead  the  accused  and  em- 
barrass blm  In  the  preparation  of  his  de- 
fense, or  expose  him  after  conviction  or  ac- 
quittal to  substantial  danger  of  a  new  prose* 
cutiozi  tot  the  same  offeosc^  such  Indlctmwt 


will  not,  on  a  motion  in  arrest  of  judgment 
after  verdict,  be  held  legally  Insufllcaent  to 
sustain  a  conviction.  Barlneau  v.  State,  71 
Fla.  698,  72  South.  179. 

The  alle^tlMis  of  the  information  by  nec- 
essary Intendment  and  meaning  state  the 
statutory  elem^ts  of  the  offense,  vis.  that 
defendant  designedly,  by  a  false  pretense  and 
with  Intent  to  defraud,  did  obtain  from  F.  O. 
stated  property,  and  also  necessarily  Imply 
that  the  party  was  deceived  by  the  false  pre- 
teuse  alleged,  and  such  allegations  diould, 
under  the  statute,  be  regarded  as  sufficient 
as  against  a  motion  In  arrest  of  Judgment 

In  Pruitt  V.  State,  78  South.  425,  filed  here 
March  19,  1918,  the  sufficiency  of  the  lndIc^ 
raent  was  tested  by  a  motion  to  quash.  The 
doctrine  announced  in  the  Pruitt  and  pre- 
ceding cases,  that  "an  indictment  charing 
the  defendant  with  obtaining  money  under 
false  pretenses  *ould  directly  and  clearly 
allege  that  the  person  from  whom  the  money 
or  other  thing  of  value  was  received  was  de* 
celved  by  the  false  pretense  or  false  token," 
should  not  be  extended. 

WEST,  J.  (dissenting).  I  cannot  concur  in 
this  opinion. 

The  settled  rule  is  that  "a  motion  In  arrest 
of  Judgment  readies  only  such  errors  as  ap- 
pear upon  the  record,  and  wh«i  addressed 
to  the  indictment  or  information  Is  effective 
only  when  they  wholly  fall  to  charge  any  of- 
fense, or  their  alle^tlous  are  so  vague  and 
uncertain  as  to  embarrass  the  defendant  in 
the  preparation  of  his  defense,  or  expose  him 
after  acquittal  or  conviction  to  substantial 
danger  of  another  prosecution  for  the  same 
ofTense.  OHfton  v.  State,  79  South.  707,  de- 
cided at  present  term;  Smith  v.  State,  78 
South.  B30;  Smith  v.  State,  72  Fla.  449,  73 
South.  S54r  Adams  v.  State,  72  Fla.  32,  72 
South.  478;  Barlneau  v.  State,  71  Fla.  096, 
72  South.  179;  Mills  V.  State,  58  Fla.  74,  51 
South.  278;  Barber  t.  State,  52  Fla.  5,  42 
South.  86.  * 

Tested  by  this  rule,  and  ^vlng  effect  to  the 
statutes  quoted  In  ttie  dissenting  oplnl<ni  of 
Mr.  Justice  WHITFIEJLiD,  the  IndtctmeDt  In 
this  case  Is,  In  my  opinion,  sufficient  In  Its 
allegations  to  wlttistand  the  attadc  made  up- 
on It  In  the  form  of  a  motion  In  arrest  <tf 
Judgment. 

In  the  case  of  Barber  v.  State,  supra,  after 
quoting  the  statates  above  retened  to  and 
dtlng  former  dedalons  <m  the  ml^ect,  the 
court  said: 

"An  examination  of  these  cited  eases  disdoees 
that  it  is  the  policy  of  this  court,  as  it  evidently 
was  of  the  Cc«lBlatare,  to  uphold  indlctmoits 
and  informati<xis  wherever  there  has  been  a 
BubBtantlal  compliance  with  law.  The  alleged 
defect  in  the  indictment  in  the  instant  case  was 
not  called  to  the  attention  of  the  trial  court  by 
a  motion  to  guaah,  when  another  indictmrat 
might  have  been.fouad;  but  the  defendant  saw 
fit  to  wait  until  the  last  stage  of  the  cause, 
when  be  filed  bis  motitm  in  arrest  of  judgment, 
the  graQtiog  of  which  would  have  been  'to  un- 
ravel the  whole  proceedings.'  This  was  not  fa- 
vored at  common  law.    8  Bladut^'s  CMu. 
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8M;  2  BncT-  of  PL  ft  Fr.  7ML  TUa  conrt  hat 
jtuo  ezpreMed  tta  dlaapproTal  of  nat^  a  coune. 
Bee  JobDsoD  t.  State,  aupn  [Bl  Fla.  44,  40 
SoutlL  678]  and  authorities  therein  <dted.  In- 
deed, b7  reaaoii  of  onr  atatntea,  whMi  have 
been  set  fwtli  fak  fnll  above,  w»  could  not  do 
oAerwise.** 

That  the  InfOTmatUn  In  tUa  cm*  Is  de- 
foctlTe  la  conceded.  It  no  doidit  wonld  have 
beat  held  so  upon  ft  motion  to  qoash.  But, 
as  we  here  seen,  a  different  rule  i^pUeo 
where  defMta  are  called  to  the  coort's  atten- 
ti<m  after  a  trial  <tt  0m  cans  hr  *  motkoa  to 
anest  the  Judcment 


ANTONE  et  aL  T.  STATE. 
(Supreme  Court  of  Florid*.    Ans.  10,  1918.) 

(89ttatu$  by  M«  OosriJ 

GKnnifAi.  I1A.W  ^b1181— Appiai/— X>rrEBHi> 

KATIOII. 

Where  the  evidence  la  lec&Ujr  sufficient  to 
Buatain  a  coaviction  of  oae  defendant,  but  la 
not  luffidrat  to  sustain  the  conviction  ot  anoth- 
er  defendant,  as  to  whom  no  hsimfnl  errori 
appear,  and  tbe  judgment  of  coovlctlMi  ia  sever- 
able, ae  jadxmwt  will  be  rerersed  as  to  the 
first-mentiiHied,  and  affirmed  as  to  tbe  second- 
mentioned,  dtfeodant 

-  Error  to  Ck>art  of  Beccwd,  Escand^  Coun- 
ty; CM.  Jones,  Judge. 

George  E.  Antone,  Jasper  Antone,  and 
Dave  Goldsby  were  indicted  for  larceny. 
The  Antones  were  found  guilty,  and  Dare 
Goldsby  was  found  not  guilty,  and  tbe  An- 
tones bring  error.  Reversed  as  to  Oeorge  E. 
Antony  and  affirmed  as  to  Jasper  Antone. 

B.  P.  Reese,  of  Pensaoola,  tor  plaintiffs  In 
error.  Tan  OL  Swearlngen,  Atty.  Qva^  and 
a  a  Andrews^  Asst.  Atty,  Qen.,  for  the 
State. 

WHITTIEICJ^  J.  Tbe  Informatloai  In  one 
count  disxies  O.  B.  Anton*^  Jaspor  Antone, 
and  Dave  Ooldst^  witli  the  Xwxoeoj  at  one 
calf,  the  projperty  of  G.  J.  Morgan;  In  tbe 
seocmd  count  with  the  larceny  of  one  year- 
ling calf  the  ^perty  of  Ira  HoweU;  and 
in  the  third  count  with  receiving  stolen  prop- 
erty, etc;  Q.  B.  Antone  and  Jaqjier  Antcue 
were  found  guilty  under  the  first  and  second 
counts,  and  Dave  Goldsby  was  found  not 
fullty  by  the  vwdlct  As  a  result  ot  this 
verdict,  all  were  acquitted  under  the  third 
count. 

The  Judgment  of  tbe  court  Imposed  Im- 
prisonment on  Gewge  B.  Ant<nie  and  Jasper 
Antcme  under  the  first  ooont,  and  on  Jaq>er 
Antme  aUme  under  the  second  count  Both 
took  a  wilt  of  error. 

Tbe  vointB  of  prooednre  pnyerly  pre- 
Boited  tw  determination  have  been  ccmsider- 
ed,  and  the  coocIubIod  as  to  them  Is  that, 
If  errors,  they  were  hannless  nnder  the  tlr- 
cumstances  of  this  case. 

nie  evldenoe  Is  regarded  as  being  legally 
Insnffldent  to  sustain  tbe  T«;dlct  as  to 
George  E.  Antone,  but  It  Is  sufficient  to  sus- 


tain tbe  conrictioQ  as  to  Jasper  Antone. 
As  the  judgment  is  severable.  It  is  reversed 
as  to  George  B.  Antone  and  affirmed  as  to 
Jasper  Antone. 
It  Is  so  wdared. 

BBOW24X;  a  J.,  and  TAYLOB,  SLUS, 
and  WOST,  JJ.,  ooncnr. 


SAin>LIN  T.  STATE. 
(Supreme  Court  at  Ilorlda.    Ang.  15^  1S1&) 

(SpOabiu  hp  Me  Ciwrti 

1.  JCKT  «»94— CHAiunaE  roBOAUSB— Puoi 
BnvicE. 

The  iwovlsion  of  diapter  5902,  Laws  19Mi 
(Gomp.  Laws  1014,  |  1402),  that,  "it  abaU  be 
ground  of  challoige  for  cause  if  any  person  cell- 
ed as  a  juror  has  served  as  a  juror  at  any  other 
term  within  one  year,"  has  reference  to  the  tiaie 
of  service,  and  not  to  terms  of  the  court. 

2.  OuiniiAZ.  Law  ^1172(1>— Affkai>-Babx- 
LESB  Ebbok. 

Alleged  errors  in  fivtog  or  reforiac  durs» 
or  instructions,  and  in  the  admisaioo  or  njer- 
tion  of  testimony  which  do  not  weaken  tlie  ef- 
fect of  the  admitted  testimony,  and  which  do  not 
reach  the  legality  of  the  trial  its^  will  not  be 
considered  grounds  for  reversal,  where  the  en- 
denoe  leaves  no  room  tor  resantable  doobt  of 
defendant's  guilt. 

8.  OaniiNAL  Law  «s>1168a>.  1186(4  —  Ar- 

PKAL— HiSlfT.SSS  BBBOE. 

A  judgment  of  conviction  will  not  be  revers- 
ed on  wnt  of  error,  ev«m  if  technical  errors 
committed  in  rulings  on  the  admissibility  of  evi- 
dence or  in  charges  given  or  refosed  or  In  otber 
matters  of  procedure,  where  tbe  evidence  of  gnil: 
is  clear  and  ample  and  no  fimdameDtal  rights  al 
the  defendants  were  vi<^ted,  and  it  appesn 
from  the  wliole  record  tfast  such  tedini<^  otots, 
if  any,  were  not  prejudicial  to  tbe  defeodanti. 

Error  to  Circuit  Court,  Hamilton  County; 
C.  L.  Wllsoo,  Judge. 

Kirby  L.  Sandltn  was  cmvlcted  ot  assn* 
rated  assatdt,  and'  be  brings  ^rror.  Af- 
firmed. 

CX>ne  ft  Chapman,  of  Lake  Cltjr.  and.S.  S. 
Sandford,  of  Jasper,  for  plaintiff  in  error. 
Van  C.  Swearlngen,  Atty.  G&i.,  and  a  0. 
Andrews,  Asst.  Atty.  Gen.,  for  ttie  States 

WHITFIEU),  J.  On  an  In^ctment  chacs- 
Ing  an  assault  wlQi  int«it  to  oommit  mm^ 
der,  SandUn  was  convicted  of  an  asgninted 
assault^  and  tooSt  writ  of  error. 

£1]  Tbe  proTlslw  of  chspter  tS902,  Laws 
1909  (Comp.  Laws  1014,  S  1402),  that,  li 
shall  be  ground  nl  challenge  for  cause  If 
any  person  called  as  a  juror  has  aerred  as 
a  Jnror  at  any  other  tmn  within  <Hie  year," 
has  reference  to  the  time  of  service,  and  not 
to  terms  of  the  court. 

In  this  case  the  person  called  as  a  Jnror 
had  not  served  within  a  year  thousb  tbe 
term  ot  the  coort  at  whldi  he  was  caHei 
may  have  been  convened  within  a  year  of 
his  last  service  as  a  jurw.  Besides  this, 
the  person  so  called  was  excused  by  the  ir- 
fendant,  and  it  does  not  appear  that  bis 
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peremptory  diallenges  were  thereby  exbansC- 
ed  to  blB  Injury,  ttins  rendering  the  ruling 
on  the  challenge  for  caase  harmless,  If  error. 

[2, 1]  As  the  defwdant  was  chained  with 
an  assault  with  a  pistol,  testimony  as  to 
Tbether  the  victim  was  at  the  time  other- 
wise Injured  is  In  this  case  harmless,  if  er- 
ror. Other  errors,  if  any,  In  rulings  on  tes- 
timony and  In  refusing  requested  charges, 
vere,  In  view  of  the  diarges  given  and  the 
evidrace,  immaterial,  and  harmless. 

Alleged  errors  in  giving  or  refustog  charg- 
es or  instructions,  and  In  the  admission  or 
rejection  of  testimony  which  do  not  weaken 
the  effect  of  the  admitted  testimony,  and 
whJcb  do  not  reach  the  legality  of  the  trial 
itself,  will  not  be  considered  grounds  for 
reversal,  where  the  evidence  leaves  no  .room 
for  reawKiable  doidit  of  the  defoidanf  s 
giillt.  Uo^kiDB  T.  Stat^  tS2  Fla.  89, 42  Sooth. 
52. 

A  judgment  of  conviction  will  not  he  re- 
versed on  writ  of  error,  even  If  technical  er- 
rors were  committed  in  rulings  on  the  admls- 
slblUty  of  evidence,  or  In  charges  given  or 
refused,  or  in  other  matters  of  procedure, 
where  the  evidence  of  guilt  is  clear  and 
ample  and  no  fandamental  rights  of  the  de- 
fendants were  violated,  and  it  tippem  team 
fbe  whole  pscord  that  audi  tedmical  errors, 
If  any,  were  not  prejudicial  to  the  defend- 
ants. Beymour  t.  State,  66  Fla.  188,  63 
South.  7;  Kers^  t.  State,  73  Fla.  83%  74 
South.  963;  Crane  t.  Statie^  70  Soatb.  806| 
decided  at  the  present  term. 

Jadgmeot  affirmed. 

BROWNE,  O.  J.,  and  TATLOB,  ELLIS, 
and  "WEST,  ccmcur. 


SWILU3T  V.  STAm 
(Supreme  Court  of  Florida.   Ang.  3,  1918.) 

fBvUajHU  &tf  th9  Court.) 

CsnCIICAI.  LaW  ^s»1077  — iKaOZfTKHOT  — Ap- 
FUCATlOn  rOK  ADJUDIOA.TIOH  OT. 

Where  a  writ  of  error  ii  iaaoed  to  review  a 
jndgment  of  cimviction  in  a  crimioal  case  and 
the  defradant  makes  the  oath  oi  insolvency  in 
compliance  with  the  statute  la  inch  cases,  and 
thereon  applies  to  the  trial  judge  for  an  order 
adjudging  him  to  be  insolvent  and  unable  to  pay 
the  costs  of  bis  trial  or  of  his  writ  of  error,  in 
order  to  supersede  the  execntlon,  pending  eald 
writ  of  error,  of  his  sentsnee  to  the  penitentiary, 
and  the  trial  judge  withholds  hfs  order  of  adju- 
dication of  inndveney  expressly  by  reason  of, 
and  solely  by  reason  of,  the  answer  of  the  de- 
fendant to  a  querr  by  the  Judge,  to  tbe  effect 
that  "be  thouxht  he  could  iret  a  friend  to  pay 
tbe  costs  for  bim,"  the  trial  judge  erred  in  with- 
holding his  order  of  adjudication  of  the  defend- 
ant's insolvency,  solely  by  reason  of  tbe  quoted 
answer  of  the  defendant.  The  question  in  such 
inqniries  is  not  whether  the  prisoner's  supposed 
friends  have  the  ability  or  readiness  or  willing- 
ness to  pay  sold  costs,  hat  has  the  defendant 
himself  personslly  ttM  financial  or  prtHwrty 


ability  to  pay  them,  or  secure  their  payment,  or 
is  he  indiTidasUy  iuMdvent? 

John  Swills  was  convicted  at  larcei^,  and 
brought  error.  On  plaintiff  In  error's  mo- 
tion for  order  remanding  him  to  the  ca»- 
tody  ot  the  sheriff  from  custody  of  officials 
of  penitentiary  pending  his  writ  of  error. 
Plaintiff  in  error  remanded  to  custody  ot 
sheriff,  and  circuit  court  directed  to  make 
order  oif  insolTiaicy  applied  for. 

L  J.  UcCall.  <^  Jaqier,  ft>r  the  motion. 

TATLOB,  J.  nils  cause  comes  on  tor 
heaxlng  ca  tbe  plaintiff  in  error's  moHoQ  tot 
an  order  remanding  him  to  the  custody  ct 
the  sheriff  ot  Hamlltcm  connly  from  the 
custody  of  the  offldals  <tf  Ibe  penitentiary 
pending  his  writ  of  error  from  this  court  to 
review  a  judgment  of  conviction  for  larceny 
In  the  circuit  court  of  Hamilton  county.  Xt 
ai^>ear8  that  In  his  M>pUcati<m  to  the  dicnit 
Judge  for  an  order  adjudging  him  to  be  in- 
solvent  for  the  purpose  of  relieving  himself 
of  the  paymoit  of  the  costs  of  his  trial  and 
cf  his  writ  of  error  from  this  court,  the 
plaintiff  In  error,  after  showing  that  he  was 
utterly  Insolvent  and  unable  to  pa^  the  costs 
of  the  trial  or  of  the  appellate  proceedings 
either  in  whole  or  In  part,  and  that  he  had 
no  property  or  means  of  any  sort,  and  that 
be  bad  not  divested  himself  of  any  prop- 
erty for  the  purpfw  of  obtaining  the  ben^t 
of  his  oath  of  insolvency,  on  being  question- 
ed by  the  judge,  made  answer  "that  he 
thought  he  could  get  a  friend  to  pay  the 
costs  for  him,"  wh^wupon  the  circuit  judge, 
solely  on  said  quoted  answer  by  the  plain- 
tiff in  error,  adjudged  him  to  be  not  In- 
Bolvent,  and  refused  to  supersede  the  eea- 
tence,  and  the  plaintiff  in  error  was  there- 
upon turned  over  to  the  penitentiary  offi- 
cials. 

The  circuit  Judge  erred  In  withholding  his 
order  adjudging  the  plaintiff  In  error  to  be 
Insolvent  solely  <m  the  quoted  answer  of  the 
plaintiff  in  error  to  the  effect  "that  be 
thought  he  could  get  a  friend  to  pay  said 
costs  for  him."  The  questlMi  In  such  In- 
quiries is  not  what  the  prisoner's  supposed 
friends  have  the  ability  to  do  In  paying  said 
costs,  or  their  readiness  or  willingness  to 
pay  them,  but  has  the  defendant  himself 
personally  the  financial  or  prop«i7  abllll7 
to  pay  them  or  secure  their  payment  It  Is 
therefore  ord^ed  that  the  plaintiff  in  error 
be  ronanded  to  the  custody  ot  the  flhoiff  of 
BamiltcBi  county  fnxn  the  custody  of  the 
officials  of  the  pmltentlar^  pending  said 
writ  of  etTOT,  and  that  the  circuit .  Judge 
make  the  order  of  Insolvency  allied  for. 

BROWNE,  a  J.,  and  WHITFIELD,  EL- 
LIS, and  WEST,  JJ.,  concur. 
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HOLDER  «  iL  T.  JONES  COUNTY  «t  iL 
{No.  20328.) 
{Supreme  Court  of  MUsisBippi.  Jane  24. 1918.) 

Aweal  from  Chancery  Coar^  Jonee  County; 
G.  0.  Tann,  Chancellor.  ,    ^  . 

Suit  between  J.  F.  HoMer  and  otteri  wad 
Scum  Oow^  wd  odiers.  Decree  for  the  latter, 
BBd  the  former  appeal.  Affirmed. 

Collina  ft  Collins  and  Qoode  Montgomery,  aU 
of  Uiurel.  for  appellants.  S.  Freeman  Mid 
DeaTOura.  Hilbon  &  DeaToar^  aU  of  Laurel,  for 
■ppdlaM. 

PEBOOBIAM.  Affirmed. 


OULIVOBT  ORBOBOTINO  Oa  T.  RIPP7. 

<Sopfwt  0»»rt  of  WnMnL  J«l7  8; 

Appeal  boaa  CImdt  Ooart,  HwrlMn  Ooanty; 
Jam.  HTNeviUe,  Judge.  ^  .  

Action  between  the  GulfwHt  Creowtu*  Com- 
pany and  J.  M.  Bippy.  JudgmMt  for  the  Ut- 
ter, and  the  former  appeala.  Affirmed. 

WdU.  May  &  Sandeia.  of  Jactem.  and  Wm 
.  Mii?o(QaUport,forappdUnt.  I>.  M.  On- 
bam,  «E  OuUVort;  for  wpulea. 

PER  CURIAM.  Afflimed. 


8UMTBB  Z«U1IBER  CO.  T.  RHTNS. 
(No.  208270 
(Supcene  Court  of  Bfiiiiadppl.  Jnaa  24, 1918.) 

Appeal  ^m  Circuit  Court,  Kemper  County; 
T.  B.  OarroU,  Judge.  ,  _ 

Action  between  the  Sumter  Lumber  Company 
and  C.  K.  Hhyne.  Judnnait  tot  the  latter,  and 
the  former  appeala.  Affirmed. 

Baekin  &  WUbonra  and  Amia  &  Dnnii.  aU  of 
Meridian,  for  appellant  W.  L.  Scott,  of  Marldi- 
aa,  for  appellee. 

pMt  CCRIAM,  Affirmed. 

CARLISLE  V.  PORTWOOD.  (No.  20228.) 
(Supreme  Court  of  MisaiaBippl.  June  17, 1918.) 

Appeal  fcom  Cbaucery  Court  <Say  County 

A.  J.  Mclntyre,  Chancellor.  „  „  _. 

Suit  between  Adam  Carlisle  and  Willie  N.  Port> 
wood.  Decree  for  the  latter,  and  the  former  ap- 
peals. Affirmed  and  remanded. 

TWtwldi  ft  Tohb,  of  Aberdeen,  fcr  appellant 
Robeida  ft  Beckett  of  West  Point  for  appellee. 

PER  CURIAM.  Affirmed  and  remanded. 


SIDES  T.  STATE.  (No.  20298.) 
(Supreme  Court  of  MiaalssippL   July  8,  1918.) 

AM>eal  from  Circuit  Court  Choctaw  County; 
H.  H.  Rodgers,  Judge.      _.    ^   ,      _,  . 

J(Ab  Ed  Sidea  waa  coavkted  of  mnxdo-  and 
Mitaaced  to  life  Mrritode  in  the  atate  peniten- 
tiarj.  and  he  appeiOa.  Affirmed. 

Donn  ft  PatterK>n,  of  Eupora,  and  J-  I^ 
Seawrigbt  of  Ackerman,  for  appellant  Eane 
N.  Floyd,  Aast  Atty.  Gen.,  for  the  State. 

PER  CURIAM. 


CMITED  STATES  COTTON  ft  UTMBER 

CO.  T.  WLLABD.    (No.  20264.) 
(Supreme  Court  of  Miaaiaaippi.   July  8,  191&) 
Appeal  torn  Circuit  Court  Coahoma  County ; 
W.  A.  Alcorn,  Jr.,  Judge.  ^ 

Action  between  the  United  Stataa  Cotton  ft 
Lumber  Cwnpany  and  J.  H  DHlard.  Judgment 
for  the  latter,  and  the  former  appeala.  Afi&rmeo. 

Cutrer  ft  Johnrton,  of  Clarkadale,  for  appe^ 
lent  Henry  ft  Oanizaro  and  J.  N.  Piasxa,  all 
of  yicksburg,  and  D.  A.  Scott  of  Clarkadalf, 
tot  appellee. 

PEB  CURIAM.  Affirmed. 


TAZOO  ft  M.  V.  R.  CO.  V.  WILLIAMS. 
(No.  20337.) 

(Supreme  Court  of  Miaaivip^  June  24, 1018.) 

Appeal  from  Circuit  Court  Coahoma  County; 
W.  A.  Alcorn,  Jr.,  Judne.  ,  , 

Action  between  the  Yaaoo  ft  Mississippi  Val- 
IsT  Railroad  Company  and  Sam  WiUiaraa. 
Judgment  for  the  latter,  and  the  former  appeals. 
Affirmed. 

Robt.  B.  Mayes,  of  Jackson,  and  H.  D.  Minor 
and  Chaa.  N.  Burch,  both  of  Memphis,  Tenn.,  for 
appeliant.  Maynard  ft  Pita  Geraid,  of  Clarks- 
dafe,  for  appellee. 

PER  CURIAM.  Affirmed. 


LAMB  etal.T.  FERGUSON  etaL  (No.  20154.) 
(Supreme  Court  of  Missisrippi.  June  24,  1918.) 

Appeal  frwn  Chancery  Court,  Tishomingo 
County:  A.  J.  Mclntyre.  Chancellor. 

Si'it  between  W.  J.  Lamb  and  anothw  and 
E  D.  Ferguson  and  others.  Decree  for  tne  lat- 
ter, and  the  former  appeal.  Affirmed. 

W  J.  T^mb  and  J.  M.  Boone,  both  of  Corinth, 
for  appellants.  Coi  A  Cor.  of  Baldwyn.  and 
J.  A.  Cunnini^am,  of  BooneviUei,  for  nppeUecs. 

PER  CURIAM.  Afflinned. 


CITX  OP  HAZI^URST  T.  SHOWS. 
(No.  20283.) 

(Supreme  Court  of  Mtarimi^  July  8^  191&) 

Appeal  frtNU  (Micuit  Court  Copiah  County; 
D.  M.  Miller,  Judge.  „   ,  ^ 

Action  between  tbe  Oty  ot  Haalefanrat  and 
P.  M.  Shows.  Judgment  for  tha  latter,  anc 
the  fwTuer  appeala.  Affirmed. 

See,  also.  113  Miss.  263,  74  South.  122. 

H.  J.  Wilaon.  of  Haalehurst,  tot  MpeDant 
L.  O.  Hallam.  (A  Jackson,  and  M.  S.  Mchea,  ot 
Bazlehuxat  for  appellee. 

PER  CURIAM.  Affirmed. 


DOTHBROW  et  at  ▼.  HAR^TNESS  et  aL 
(Na  20059.) 

(Supreme  Court  of  MisaiBaippL  June  24, 191S.1 

Appeal  from  Chancery  Court  Lonndea  Coua- 
ty ;  A.  T.  Woodward,  Chancellor. 

Suit  between  J.  D.  Dotherow  and  others  an: 
G.  D.  Hartneas  and  others.  Decree  for  ^< 
latter,  and  the  formw:  appeaL  Affirmed. 

Wm,  P.  Stribling,  o*  Ootombua,  for  appel- 
lants. G.  Odie  Daniel,  of  StatfcviUc,  for  apper 
lees. 

PER  CUBIAM.  Affirmed. 
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BITJNN  T.  ASHtET. 
(Supreme  Court  of  MlniBBlppl.   June  8, 

Appeal  from  Ohencer^  Oovrt,  Nflrton  Oomi^ 

tj;  Q-  C.  Tann,  Chancellw, 

Salt  between  W.  I.  Munn  and  Orleana  Ashley. 
Decree  for  the  latter,  and  t^e  former  appeals, 
and  the  latter  takee  a  cross-appeal.  ASrmed 
cm  both  direct  and  oon  appeal. 

J.  N.  FTowers,  H.  C.  HoMen,  and  O.  T.  Rand, 
■n  €i  Jackson,  for  appdlaut.  Byrd  ft  Bjrd,  of 
KewtfHi,  for  appellee. 


PER  CnBLUf. 
■ppeaL 


Affirmed  on  both  direct  and 


num AumajBRmg  OOAL  CO.  t.  FUITOH- 

BB  OOAIi  CO.    (Na  20180.) 
(Supreme  0<Hirt  of  MiasiSiippL    Jnly  8.  101&) 

Appeal  from  Chancery  Court,  Hinds  Coooty; 
O.  B.  Taylor,  Chancellor. 

Suit  between  the  Debordeleben  Coal  Company 
and  die  Fletcher  Coal  Company.  Judgment  for 
the  latter,  and  the  former  omKals,  and  the 
latter  takes  a  croB»-api>eaI.  AtSrmed  on  direct 
and  cross  appeal. 

Geo.  L.  Teat,  of  Koscioako,  and  J.  A.  Teat, 
of  Jackson,  for  appelant  and  eron-appdlee. 
Watkins  &  Watklna,  d  Jackson,  for  appellee 
aqd  crosMppeBant. 

FEB  CURIAM.  AfBrmed  on  dii«:t  and 
croaa  «K>eaL 

DICKSON  T.  STATB.    (No.  20348.) 
(Supreme  Court  of  MiasiasippL   July  8^  191S.) 

Appeal  from  Circuit  Court,  Warren  Coon^; 
E.  St.  Brien,  Judge. 

Proceeding  between  Louis  Dickscm  and  the 
State,  and  from  the  judgment,  the  former  ap- 
peals. Affirmed. 

A.  A.  Chaney  and  Anderson,  Tidlor  ft  Kelly, 
all  of  Vicksburg,  for  appellant.  Frank  Rober- 
Btm,  Aast  Atty.  Gen.,      tbe  Stetch 

PBOtCDBIAU.  Affirmed. 


APONAUO  MFQ.  CO.  T.  CARGILL. 
(N&  10823.) 

(Supreme  Court  ot  Mississippi.    July  8,  1018.) 

Appeal  from  Circuit  Court,  AttalA  CJonnty; 
H.  H.  Rodgers,  Judge. 

Action  between  the  Aponaug  Manufacturing 
Comi>any  and  W.  B.  Cargill.  Judgment  for  the 
latter,  and  the  former  appeals.  Affirmed. 

W.  CalTin  Wdls  and  U  Barrett  Jones,  both 
of  jAt^atfOt  tar  appellant  Thoa.  land  and  M. 
L.  Dew,  both  of  Koacinsko,  and  L.  Brame  and 
J.  A.  Teat,  both  of  Jaekaon,  for  agpeUw. 

PSia  GtJRIAU.  Affirmed. 


NSW   AMSTERDAM  CASUAI/TY  00.  t. 
CHANBT.    (No.  20232.) 

(Soprame  Court  of  Ifiaaiaiiinn.   July  8,  1018.) 

Appeal  from  Circuit  Oour^  Warren  (bounty; 
E.      Brian,  Judge. 

Action  between  the  New  Amsterdam  Casu- 
alty  Company  and  A.  A.  Chaney.  Judgment 
for  the  latter,  and  tha  trarmer  anieala.  Af> 
finnad. 


Brunini,  Hlradi  ft  Griffith,  of  Ticksburg.  tor 
appellant.  Henry  ft  Ganiian^  J.  D.  Thunst 
and  McLaurin  ft  Axmiatead,  all  of  'VliAidMrg, 
for  appellee. 

PER  CURIAM.  Affirmed. 


WASHINGTON  t.  STATB.    (Nol  20106.) 
(Supreme  Court  of  MlsaiBBlppI.   July  iStS.) 

Anneal  fnin  Cbcolt  Court,  Adamn  Coanty; 
IL  aL  Jacftaon,  Jndge. 

James  Wasmngbm  was  convicted  of  murder 
and  sentenoad  to  ba  hanged,  and  he  appeals. 
Affirmed. 

M.  W.  Belly,  of  Meridian,  and  S.  Bowman 
L«ub,  of  Natcfaea,  for  appellant.  Barle  N. 
Iilojd,  Asat  Atty.  Gen.,  f<»r  ttta  StatBb 

PBB  GURIABL  Affirmed. 


BtTCnCLBT  T.  STATE,  ^o.  202001) 
(Supreme  Court  of  MiaaiaslppL   July  8,  1018.) 

Appeal  from  CSrcait  Court,  0^>iah  Coanty; 
D.  Sf.  Miller,  Judge, 

Webb  BucU^  was  ctKiTicted  of  manslaughter 
and  antancad  to  aem  time  years  in  the  state 
penitentiary,  and  be  appeala.  Afflmed. 

M.  S.  McNeil,  of  Bazlehurat,  for  appdlant 
Frank  Bobecaon,.  AasL  Atty.  Gen.,  nir  the 

SUte. 

PEBCUBIAM.  Affirmed. 


MATTHEWS  t.  STATE.  (No.  20306.) 
(Supreme  Court  of  MlwiwippL    July  8,  1018.) 

Appeal  from  Circuit  Courts  Bollrar  County; 
W.  A:  Alcotn,  Jr.,  Judg& 

Proceeding  betiraen  Wyatt  Matthews  and  the 
State,  and  from  tiie  Judgment  the  former  ai>- 
peals.  Affirmed. 

Owen  ft  Robert^  Cleveland,  for  appellant. 
Frank  Bobetam,  Aaat.  Atty.  Gol,  for  the 
Stat& 

PER  i^TTMAlf-  Affirmed. 


(3BOTHBBS  T.  OOLEJNS. 
(Suprone  Court  ot  Mlsdaripi^ 


(No.  20824.) 
June  21, 101&) 


Appeal  from  Chancery  Court,  Jones  County; 
G.  C.  Tann,  Chancdlor. 

Suit  between  R.  C  Orothen  and  0.  G.  Cot- 
lins.  Decree  fw  tiM  latter,  and  die  former  ap- 
peals. Affirmed. 

Goode  Montgomery,  of  I«urel,  tot  i^peDant. 
Shannim  ft  Sdiaabw,  of  Zjaurel,  for  appallea 

PER  CURIAM.  Affirmed. 


Ek  parte  HORNB.    (No.  20644.) 
(Supreme  Court  of  Miflstssippi.    July  8,  1018.) 

Appeal  from  Chancery  Court,  Newton  Coun- 
ty ;  G.  C.  Tann.  Chancellor. 

Proceeding  in  chancery  ex  parte  J.  N.  Horae. 
Ftom  the  decree.  Home  appeals.  Affirmed. 

Amis  ft  Dunn,  of  Meridian,  for  appelant  D, 

M.  Anderson,  of  Newtw,  tot  Mrs.  uila  Home. 


PER  CURIAM.  Affined. 
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GULF,  M.  A  N.  B.  CO.  t.  I>ONOMIBB. 
(Ntx  20321.) 
(Sapreme  Court  of  Mis^sBippi.  June  24,  1S18.) 

Appeal  trmn  Circuit  Oonrt.  George  Coontr; 
J.  H.  Neville,  Judge. 

Action  between  the  Oulf,  Mobile  &  Northern 
Railroad  Oampany  and  J.  H.  LoDginire.  Jadf- 
ment  for  the  latter,  and  the  former  appeala. 
Affirmed. 

J.  N.  Flowers,  of  Jat^ioa,  and  J.  T.  Brown, 
of  Laurel,  for  ai^>dlant  O.  F.  Hm^  ol  I>ic»* 
dale,  for  appellee. 

PBR  CURIAM.  Affirmed. 


HANCOCK  &  DAT  LUMBER  GO.  T.  BEN 

AliTORD  SHOE  GO.    (N&  20090.) 
(Supreme  Conrt  of  HlasMp^  May  6,  191&) 

Appeal  frmn  Clrcnit  Obnrt,  Tasoo  Gonnty; 
W.  H.  Potter,  Judge. 

Action  between  uie  Hancock  ft  Day  Lumber 
Company  and  the  Ben  Alford  Shoe  Company. 
Judgment  for  the  latter,  and  the  tarmer  ai>- 
peals.  Motion  for  allowance  of  attorney'B  fee 
sustained,  and  fee  of  I5.3&  allowed  appwae. 

See,  also,  78  South.  622. 

A.  S.  Coody,  oi  Jmckmm,  iot  appellant.  W. 
E.  Horsey  of  JadEacm,  for  appellee. 

PER  CURIAM.  Motion  for  allowance  of  at- 
tomffir's  fee  sustained,  and  M  of  f&SS  allowed 


MATFIELD  T.  TATIiOB,  Sheriff. 
(No.  20227.) 
(Supreme  Court  of  Mississippi.    July  8*  IBflA.) 

Appeal  from  Circuit  Court,  Mmikw  County; 
Claude  Clayton,  Judge. 

Action  between  J.  A.  Mayfidd  and  D.  G.  Tay- 
lor, Sheriff.  Judgment  for  the  latter,  and  the 
former  appeals.  Affirmed. 

Paine  &  Paine,  of  Aberdeoi,  for  appellant. 
Leftwich  &  Tutbt  of  Aberdeen,  for  a; 

PER  CURIAM.  Affirmed. 


ADAMS  T.  STATE.   <Na  20S84.) 
(Supreme  Court  (tf  MiarissippL   July  8,  10180 

Appeal  from  Circuit  Ocmrt,  GUekasaw  Gonn- 
ty- J.  L.  Bates,  Judge. 

Proceeding  between  J.  H.  Adams  and  the 
State.  From  the  Jadgment;  Adams  appeals.  Af- 
firmed. 

Vardaman  ft  Tardaman,  of  Jacloon,  fcnr  appel- 
lant. Earle  N.  Vh^d,  Asst.  Atty.  tot  the 
State. 

PEROURIAM.  Affirmed. 


CITY  OF  HATTIESBURG  v.  POLK. 
(No.  20308.) 

(Supreme 'Court  of  MississippL   July  8,  1018.> 

Appeal  from  Circuit  Court,  Forest  County; 
Paul  B.  JobniBon,  Jndee. 

Action  between  the  Citf  of  Hattieabn^  and  A. 
Polk.  Judgment  for  the  latter,  and  the  former 
appeals.  Affirmed, 

Sullivan  ft  Sullivan,  of  Hattieeburg,  tar  appel- 
lant. SteTena  ft  Cook,  of  Hattiemrg,  for  aiv- 
pellee. 

PER  CURIAM.  Affirmed. 


FOSTER  T.  KINO  et  at   (No.  20800.) 
(Supreme  Court  of  MiaMppL   July  8,  1818.) 

Appeal  frmn  Circuit  Court,  Harrison  County ; 
J.  n.  Neville,  Judge. 

Action  between  W.  H.  Foster  and  Ida  B.  Emg 
and  others.  Judnnent  for  the  lattw,  and  the 
former  appeals.  Atffirmed. 

Estopinal  &  H^don.  of  OnlQyort,  for  appd- 
lant  W.  E.  Morse,  of  Jacks(»,  and  D.  M.  Qra- 
ham,  of  (Sulfport,  for  appelleea. 

PER  CURIAM.  Affirmed. 


DUCKWORTH  t.  HARRISON.  (No.  20260.) 
(Supreme  Court  of  Mlaaliid]n>i>  June  24, 1918.) 

Appeal  from  Oinmit  Court  Simpson  Connty; 
W.  H.  Hughes,  Judge. 

Action  between  D.  W.  Duckworth  and  Lnther 
HarriscHi.  Judgment  for  the  latter,  and  the  f<H^ 
mer  appeals.  Affirmed. 

A.  BL  Edwards,  of  Mendenhall,  and  T.  J. 
Willa.  of  Baldgh.  for  appellant  J.  P.  Ed- 
wards, of  Mmdenhall,  for  appellee. 

PBR  CURIAM.  Affirmed. 


ILLINOIS  CENT.  R.  OO.  T,  McBiANNUS. 
(No.  20237.) 
(Supreme  C!ourt  of  MississippL  June  24,  19IS.I 

Anneal  from  Circuit  Court,  Go^ah  Comity; 
D.  M.  Miller.  Judge. 

Action  between  the  Illinois  Central  Railroad 
Company  and  R.  E.  Midfannus.  Judgment  lor 
the  latter,  and  the  fftnner  appeals.  Ai^wal  dis- 
missed. 

Wells,  May  ft  Sandera,  of  Jackson,  for  an>e1- 
lant.  M.  S.  McNea,  of  Hazlehurst,  and  Alex- 
ander &  Alexander,  oS  Jackson,  for  appdlee. 

PER  CURIAM.   Appeal  dismissed. 


REYNOLDS  ct  al.  t.  BOARD  OF  SUP-BS 
OF  TISHOMINGO  COUNTY  et  aL 
(Nok  20fi!0a) 

(Stviema  Court  of  Misdsdppi,  IXvisidB  B. 
March  4.  19ia) 

AppetU  from  Chancery  Oourt,  Tidion^go 
County;  A.  J.  Mclntyre.  GhanceUor. 

Action  by  Rap  Reynolds  and  others  aniinst 
the  Board  of  Supervisors  of  Tiriionungo  Coon- 
ty  and  others.  Judgmwt  dismissinc  bill,  and 
complainants  appeaL  Affirmed. 

Rap  Reynolds  and  other  resident  dtbma  and 
taxpayers  of  the  Second  soperriocwai'  district 
of  Tishomingo  county  exhibited  in  the  chancery 
court  of  said  county  their  bill  of  comtdaint 
against  the  board  of  supervisors  of  said  coontj 
and  the  road  commissionerB  of  Uie  Bomsville 
road  district,  seeking  to  have  the  court  declare 
noil  and  void  the  orders  of  the  board  of  supers 
viaors  creating  the  Bumaville  road  district  un- 
der chapter  176  of  the  Acts  ot  1914,  and  fur- 
ther sealing  to  enjoin  the  iwuance  <rf  bonds, 
the  levy  of  taxes,  and  the  construction  <^  goo<l 
roads  in  that  road  district  The  kiww  court 
dismissed  the  bill  of  complaint,  and  the  com- 
plainants appealed. 

W.  T.  Bennett,  of  Inka  jud  W.  C.  Sweat,  of 
Corinth,  for  appellants.  W.  L.  Elledge  and  T. 
A.  aark.  both  of  luka,  and  W.  J.  Lunb,  of 
Oorintb,  tot  appellees. 
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STBrVBNS,  J.  Tb»  decrea  ftDjmlad  from 
sboold  be  affirmed.  The  cue  ii  roled  by  John- 
eon  V.  Board  oC  SuperTis<nr8  of  Tewo  Coanty, 
74  SouUl  321,  lis  Miat.  480. 

Affinned. 


POSTAL  TBLBaRAFH-GABLB  00.  T. 
DIOKERSON.    (No.  20S98.) 
(Snj^eme  Oonrt  ctf  Missfssipp!,  DlrUon  A. 
Jtme  24,  1918.) 

Appeal  from  Of rcalt  Omrt,  Lee  County ; 
Qaade  Clayton,  Ju^e. 

Suit  by  J.  Jj.  DIckerscHi  agatttBt  tbe  Postal 
TeleKraph-Cable  Company  for  actual  and  puni- 
tive  damafee  on  acomuit  of  the  failure  of  the 
defendant  to  trangmit  and  ddiver  a  telegram 
within  a  reasonable  time.  From  a  verdict  and 
Jadammt  in  favor  of  tbe  idaintiff  for  the  sum 
of  |300,  the  defendant  appeals.  Affirmed. 

J.  N.  Flowers,  of  Jadurai,  and  3.  T.  Brown, 
of  Leurd,  for  ai^ellant  W.  D.  &  J.  B.  Ander* 
eon.  of  INipdo,  for  appellee. 

PBB  ODBZAM.  This  case  is  mled  ter  Dick- 
erson  v.  Western  Union  Tdegraph  Co.  114 
Miss.  llBv  74  South.  77». 

Affirmed. 

STKDS,  J«  took  no  part  in  the  decision  of 
this  ease. 


PIDELITT-PHENIX  FIBH  INS.  CO.  OF 
NEW  yOBK  T.  PATRICK  et  al. 
(So,  20322.) 
(Suprone  Court  of  Mississippi.  June  24,  1918.) 

AiQKal  ftom  Qrcait  Court,  TaOaluitdiie  Coan- 
ty: E.  D.  Dinkins.  Jad^e. 

Action  between  the  Fiddity-Phuiiz  Fire  In- 
surance CfNnpany  of  New  Tork  and  W.  J>.  Pat- 
rick  and  otnera,  tnutefs.  Judgment  for  the 
latter,  ud  tiie  fwmer  appeals.  Affirmed. 

MetAurin  &  Armistead,  of  Yicksbnrgi  for  ap- 
pellant. Bays,  Stingily  ft  Whitten,  of  Sumner, 
and  Wells,  &fay  dc  Sanders,  of  JadisMi.  for  ap- 
pdlees. 

PEBCUBIAH.  Affirmed. 


OAINBS  T.  STATU    (Na  20387.) 
(Supreme  Court  ot  Misainippl.   July  8,  1918.) 

Appeal  from  Olronit  Court,  Bolivar  County; 
W.  A.  Alcorn,  Jr.,  Judge 

Willie  Gaines  was  convicted  of  murder,  and 
sentenced  to  be  hanged,  and  he  aM>eals.  Af- 
firmed. 

Norman  B.  Allen,  oi  Sbaw,  for  wpellant. 
Frank  Boberswi,  Asst.  Atty.  Gen.,  for  the 
State. 

VEOSk  OUBIAM.  Affirmed. 


BANKEB  T.  EABL  BBOS.  et  aL  (No.  20807.) 
(Supreme  Court  of  Mississippi.   July  8,  191&) 

Appeal  from  (Thancery  Court,  Jones  County; 
Q.  O.  Tenn,  Chancellor. 

Suit  between  Leon  Banker,  trustee,  and  Karl 
Bros,  and  the  First  National  Bank.  Decree  for 
the  latter,  and  the  former  appeals.  Affirmed. 

Welch  &  Street,  of  Laurel,  for  appellant 
Shannon  &  Schauber.  of  Laurel,  for  appellee 
E^rst  Nat  Bank.  Carter  &  Freeman,  ot  Lanrd, 
tar  updlee  Kail  Bros. 

PUB  CDBIAH.  Affirmed. 


WB8TBB27  UNION  TDLSSORAPH  Oa 

NOBHAN.  (No.  20857.) 
(Supreme  Court  of  HissiaBippi.   July  8,  1018.) 

Appeal  from  CSrcoit  Court,  Forrest  County; 
Paul  B.  Johnscm,  Judge. 

Action  between  the  Western  Cni<Ki  Telegraph 
Company  and  Mrs.  M.  L.  Nwrnsn.  Judgment 
for  the  latter,  and  the  former  appeala  Affirmed. 

J.  B.  Harris,  of  JackstHi,  and  Sullivan  &  Sul- 
livan and  O.  B.  Conner,  all  of  Hattiesburg, 
fc»-  appellant  Tally  A  Mayson,  of  Hattiee- 
burg,  and  J.  A  Teat  of  Jackson,  ior  appdlee^ 

FEB  CURIAM.  Affirmed. 


MAT  T.  STATB.   (No.  20444.) 
(Supreme  0>urt  of  Mlsslssipid.  -  July  8, 1918.) 

Appeal  from  CSrcolt  Oburt^  La«r«iee  County; 
A  s.  WeatJiersby,  Judge. 

Made  May  was  ooovkted  of  murder,  snd  was 
sentenced  to  life  servitude  in  the  state  peniten- 
tiary, and  he  appeals.  Affirmed. 

6.  Wood  Magee,  of  Montieello,  for  appellant 
Frank  Bf^wrsui,  AMt  Atty.  (Sen.,  for  «he  State. 


PERGUBIAU.  AiBrmed. 


GBAT  T.  STATD.   (No.  20180.) 
(Supreme  Court  of  MisossIppL   July  8,  1918.) 

Appeal  from.  Circuit  Oourt^  Adama  County; 
B.  JEL  Jadcson,  Judge. 

Albert  Gray  was  indicted  and  oonrlcted  of 
murder  and  sentenced  to  life  servitude  in  the 
state  pmitentlatT,  and  be  appeals.  A^ned. 

See^  also,  78  SoaHi.  12. 

L.  T.  Kennedy  and  C.  T.  Ihide^  both  of 
Natches,  for  i^tpeUant  EYank  Boberson,  Asst 
Atty.  (Ten.,  for  the  SUte^ 

PBB  CmRIAM.  Affimed. 


THORNTON  v.  LAMB-PISH  LUMBER  CO. 
(No.  19204.) 

(Supreme  Oourt  of  MisiteippL  July  8;  1918.) 

Appeal  from  (Chancery  Court,  Tallahatchie 
Ciounty:  Joe  May,  Chancellor. 

Suit  between  P.  H.  Iliomton  and  the  Lamb- 
Fish  Lumber  (Company.  Decree  for  the  latter, 
and  tbe  former  appeals.  Affirmed. 

A.  E.  Weinstein  and  Woods  &  Kuykudall,  all 
of  CTharleaton,  for  ^^Mllattt  J.  H.  CJaldwell,  of 
Cbarlestoa,  and  Tim  E.  Cooper,  of  Jackson,  for 
appellee. 

PSIB  CURIAM.  Affirmed. 


SIMS  T.  STATE.   (So.  20308.) 
(Supreme  Court  of  Mississipiri.  July  8^  1918.) 

Appeal  from  Olrcait  Court  BoUTar  County; 
W.  A.  Alcorn,  Jr.,  Judge. 

Proceeding  betwe«i  Carter  Sims  and  tbe 
State.  From  the  verdict,  Sims  appeals.  Af- 
firmed. 

Owen  &  Roberts,  of  Olevdand,  for  appellant 
Ross  C<dlin%  Atty.  Gen.,  and  Frank  Roberson, 
Asst  Atty.  QtaL,  for  tbe  State. 

PER  CURIAM.  Affirmed. 
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NABOBS  T.  OOSINTH  HBBAUX 
(No.  20144.) 
(Sapreme  Oonrt  ctf  BfiBsiseippi.  April  22, 1016.) 

Appeal  from  Circuit  Oonrt,  Alcorn  Gonn^; 
Claude  Clayton,  Judge. 

Action  between  S.  M.  Naboru  and  Oxinth 
Herald.  Judgment  for  the  latter,  uid  th«  for- 
mer ai^wals.    Appeal  dismissed. 

W.  J.  I^mb,  of  Corinth,  for  appelleeu 
PBR  OUBIAM.   Appeal  diamissed. 


80UTHSBN  I/AND  ASS'N  T.  NASH. 
(Na  18081.) 
(Supreme  Ooart  of  MiarisaippL  July  8, 1018.) 

Appeal  frtHn,  Circuit  Court,  C^y  Ooanty;  T. 
B.  Carroll,  Judge. 

Actltm  betw«tti  the  Sonthem  Land  Aaaoda- 
tion  and  Mrs.  Mary  G.  Nasb.  Jodcment  for  the 
latter,  and  the  former  appeals.  Affirmed. 

Bobnda  &  Beckett,  of  Wtet  Point,  for  appel- 
lant Oatea  T.  Ivy,  of  West  Pt^t,  for  apptilee. 

PBtR  OUBIAM.  Affirmed. 


IQLKAS  T.  STATU).   (No.  20601.) 
(Supreme  Oonrt  of  MlasisaippL  July  S,  1018.) 

Appeal  from  CKrcuit  OoniC,  WadUngtcHi  Coun- 
ty; H.  H.  ElmoPB,  Judge. 

Proceeding  between  Dave  Btkaa  and  the  State, 
and  from  the  judgment,  the  former  apjteals.  Af- 
firmed. 

Claybn  D.  Potter.  U  Jai^n,  and  Boddie  & 
Fariab,  of  OreenTiil^  for  appiellanL  EVank 
Bobmon,  Aaat:  Atty.  Gen.,  tot  tiw  Statew 

PER  OUBIAM.  Affirmed. 


UAOED  T.  TOWN  OF  OSXkA  H  aL 
(No.  20S20.) 
(Supreme  Ootirt  of  UlMdaati^  June  24, 1918.) 

Apoeal  friHa  Chancery  Court.  Pike  County; 
B.  W.  Cutrer.  Chancellor. 

Suit  between  J.  W.  Magee_jiQd  the  Tovn  of 
Osyka  and  others.  Decree  for  the  latter,  and 
the  fwmer  appeala.  Affirmed,  and  iiijunctitw 
dlimiiwwd, 

P.  Z.  Jones,  of  BroiAbaTen,  for  appellant 
EL  J.  8imm«ia^  of  Magnolia,  for  appdues. 

PEB  OUBIAM.  Affirmed,  and  injunction 
dismissed. 


ILLINOIS  OES^.  B.  CO.  T.  LASSITBB. 
(No.  20060.) 
(Supreme  Gonrt  of  Mississippi.  June  24, 1918.) 

Appeal  fnm  Circuit  Court  Akxffn  County; 
Claude  Clayttm,  Judg& 
Action  between  the  Illinois  Central  Bailroad 


0>mpany  and  Brit  LaasUer.  Judgment  fiv  the 
latter,  and  the  former  appeals.  Affimied. 

Wdls,  May  &  Sanders,  of  Jadcaon,  for  appd< 
lant   W.  C.  Sweat  of  Cbrlntb,  for  a^Ueft 

PSB  OUBIAM.  Affinned. 


NDW  AITBIOA  LAND  00.  t.  OANEDT. 

(No.  20830.) 

(Supreme  Court  of  MissiBsippL  June  8,  1918) 

Appeal  from  Circuit  Ooart  Coahoma .  Ooan- 
ty: W.  A.  Alcorn,  Jr.,  Judge. 
Action  between  the  New  Africa  Land  Com- 

Cmy  and  John  W.  Ganedy.    Judgment  for  the 
tter,  and  the  former  appeals.    On  moticn  to 
strike  out  stenograt^er's  notes.  Sustained. 

O.  B.  Longino,  of  Clarksdale,  for  appellanL 
D.  A.  Scott  and  B.  H.  Tergor.  botk  vC  Olarks* 
dale,  for  appellee. 

PEB  OUBIAM.  Motioa  to  atiika  out  ataMf- 
raidiers  notea  sustained. 


HENBT  T.  STATE.   (No.  20083.) 
(Supreme  Ooort  ot  lOaslaBippl.   July  8.  101&) 

Appeal  from  (51pcnlt  CJourt  Scott  County; 
J.  D.  Carr,  Judge. 

Alvin  Henry  waa  otrnvicted  of  murder,  and 
sentenoed  to  life  servitude  in  the  state  peniten- 
tiary, and  he  appeals.  Affirmed. 

E.  8.  Bidiardsan,  of  Philadelphia,  for  aiwel- 
lant  B^ank  BobMson,  Aast  Atty.  Gesu,  lor  the 
State.  — « 

PEB  CUBIAM.  Affirmed. 


LIYBLAB  T.  MELTON.   (No.  20120.) 
(Supreme  Court  of  Missisflippi.   June  17,  191S.) 

AKwal  from  C%ancsry  Court  Madison  Oooa- 
ty :  O.  B.  Taylor,  Chancdior. 

Suit  between  John  lirelar  and  J.  W.  Mdtoo. 
Decree  for  the  latter,  and  the  former  appeala 

Affirmed. 

H.  B.  Oreeves,  of  Canton,  for  a^tellant  W. 
H.  &  B.  H.  Powell,  of  Canton,  for  appdlee. 

FEB  CUBXAM.  Affirmed. 


JONES  T.  STATE.    (No.  20200.) 
(Sapreme  Court  of  MisriMlppL   Jnly  8,  1018.) 

Appeal  frtKn  Circuit  Court  Otoctaw  County; 
H.  H.  Bodgers,  Judges 

Proceeding  between  Ester  Jonee  and  the  State, 
and  from  the  judgment  the  former  appeala 
Affirmed. 

Whitfield  ft  Whitfield,  of  Jac^n.  for  appd- 
lant  EVank  Bobwaon,  Aast  Atty.  Gen.,  lor 
the  State. 

PEB  CUBIAM.  Affirmed. 
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BANNING  et  al.  t.  BROWN  et 
(Snprems  Oonrt  of  Florida.   Joly  2,  1916. 
Bshearfaig  Duled  Ang.  18,  191S.> 

(ByUdbiu  hy  the  Court  J 

Oovma  «=390(1)— Deei>— When  a  Hobtoaqb 
—  Rights  of  Paetiks  —  Enfobcement  or 
Mortgage  bt  CSRobb-Biix. 
Wfaere  moner  is  procured  to  pay  balance  of 
pnrchaee  nice  tor  landa  and  an  abeolute  con- 
Teyance  of  the  land  is  mt^e  by  the  borrowers 
to  the  lenders  of  the  money,  with  a  contract  to 
rwonvey  npoa  payment  of  stated  amoants,  in- 
cluding the  Ottoney  borrowed,  wiOi  interest  at  8 

Kr  cent  per  annum,  and  also  a  fee  due  by  the 
rrower  to  attomeya  who  represented  the  bor- 
rower in  a  specific  performance  suit  by  which 
tile  borrower  obtained  title  to  the  lands  frmn 
his  vendor,  and  induding  aiso  a  large  bonus 
from  tbe  horrower  to  the  lenders  of  the  mon- 
ey, and  the  money  borrowed  Is  used  in  paying 
tbe  balance  of  the  porchase  price  erf  tbe  lands 
to  tbe  boirower'a  voidor,  and  the  borrower 
brings  snit  to  have  the  eonreyance  to  the  lend- 
ers decreed  to  be  a  mortgage  under  the  statute 
with  a  right  to  redeem,  and  that  the  m<^gage 
is  usurious  the  bwnnrer  in  this  bill  to  radenn 
the  lands  from  the  absolute  conveyance  specifi- 
cally asked  to  be  allowed  to  redeem  therefrom 
by  paying  such  sum,  if  any,  found  to  be  due, 
and  "expressly  offers  and  agrees  to  pay  into 
coait  any  such  sum  or  snms  so  found  to  be  due, 

Sion  a  determination  of  the  amount  thereof  by 
e  court,"  and  the  court  upon  full  hearing  de- 
crees the  transaction  "was  and  is  only  a  mort- 
gage and  opiates  aa  a  specific  lien  and  security 
only,"  decrees  it  to  be  usnriooa,  and  under  the 
prayer  of  the  bill  decrees  that  the  complainant 
may  redeem  apon  payment  of  the  amount  bor- 
rowed, with  interest  at  8  per  cent,  per  annum, 
together  with  the  mentioned  attorney  fee  due 
by  tbe  complainants,  the  court  expressly  decree* 
ing  "that  Jurisdiction  of  this  cause  is  hereby 
retained  for  the  purpose  of  allowing  the  defend- 
ants. If  so  advised,  to  file  a  cross-bill  (leave  for 
anch  proceeding  being  hereby  granted)  to  fore- 
close the  said  deed  of  March  24,  1914.  as  a 
mortgage,"  and  such  decree  Is  affirmed  by  the 
appellate  court  on  appeal  taken  by  the  defend- 
ants therein,  the  complainant  not  taking  an  ap- 
peal or  BBRigning  cross-errors,  but  contending 
for  tbe  affirmance  of  tbe  decree  rendered  as 

grayed  by  him,  and  subsequently  the  defendants 
y  cross-hoi.  pursuant  to  the  terms  of  the  de- 
cree in  the  original  suit,  seek  the  enforcement 
of  tbe  lien  upon  the  lands  decreed  on  the  orig* 
inal  bill,  tbe  complainants  In  the  original  bill, 
defendant  in  the  cross-bill,  are  bound  by  the 
decree  obtained  by  them,  even  though  under  the 
statute  the  original  tmnsactuKi  was  a  nsnrioua 
mortgage. 

^Ellis,  J.,  dissenting. 

AK>eaI  tram  Circuit  Court,  Duval  Cddu^  ; 
Daniel  A.  'Simmons,  Judge. 

Bill  by  Edmund  P.  Banning  and  others 
against  H.  D.  Brown  and  others.  Decree  for 
defendants,  and  complaliuuits  appeaL  AX- 
flrmed. 

See^  alao^  71  Ila.  208,  71  South.  327. 

It  appears  trma  tiie  proceedings  under  the 
original  bill  ot  complaint  filed  by  Banning 
and  otben  ag^st  Brown  and  others  that 
Banning  had  a  contract  with  H.  B.  Garrett 
for  tbe  conT^ance  to  tba  former  of  stated 
real  estate;  that.  In  a  suit  amdocted  tor 
Banning  by  Fletcher  &  Dodge  as  attomeiys, 
a  specUe  performance  of  the  contract  to 


conv^  the  property  to  Banning  was  enforc- 
ed ;  that  by  the  terms  of  the  decree  for  spe- 
cific performance  Banning  was  required  to 
pay  to  Garrett  as  the  balance  of  tbe  purchase 
price  of  the  property  about  $31,773^  with 
interest  at  8  per  cent,  per  annum;  tliat  to 
meet  this  payment  there  were  transactlonfl 
between  the  parties  to  this  litigation,  which 
transactions  were  decreed  to  be  in  law  a 
mortgage  from  Banning  et  al.  to  Brown  et  al. 
which  "operates  as  a  specific  lien  and  secur- 
ity only" ;  that  a  provision  in  the  mortgage 
for  the  payment  of  a  bonua  to  the  lenders, 
which  rendered  the  mortgage  usurious  was 
eliminated  by  the  decree  on  the  original  bill, 
and  a  decree  permitting  redemption  was  ren- 
dered as  prayed  by  Banning;  that  the  pay- 
ment of  f20,000  to  FIet(^er  and  Dodge  pro- 
vided for  In  the  mortgage  is  a  fee  for  serv- 
ices rendered  by  them  as  attorneys  for  Ban- 
ning In  the  epeclflc  performance  suit  by 
means  of  which  Banning  obtained  title  to 
the  property.  In  the  original  bill  brought 
by  Banning  to  rede«n,  complainants  "ex- 
pressly offer  and  agree  to  pay  into  court  any 
sum  or  sums  found  to  be  due  upon-  a  detw- 
mlnation  of  the  amount  thereof  by  the  court." 
The  matters  set  up  by  Banning  in  the  an- 
swer to  the  cross-tdll  had  been  adjudicated  on 
the  original  bill  brought  by  Bani^ng.  such 
adjudication  being  In  accordance  with  Ban- 
nlng's  prayer,  and  he  acquiesced  In  sudi 
adjudication  by  not  appealli^  or  assigning 
cross-errors  on  tbe  appeal  taken  by  the  de- 
fendants. 

The  other  tacts  snffldoitlj  appear  In  the 
opinion. 

John  T.  Orawley,  of  JacksonTllle.  for  ap- 
pellants. Jclm  W.  Dodge,  of  Jacfesonvllle; 
for  appellees. 

WHITFIELD,  J.  (after  stating  the  facts 
as  above).  Tbe  cross-bill  of  complaint  filed 
herein  <m  May  15, 1916,  alleges,  In  effect,  that 
on  September  26,  ldl4,  the  appdSants  filed 
a  bill  of  cwnpuilnt  against  the  appellees, 
setting  tip  that  H.  B.  Garrett  conreyed  to  E. 
P.  Banning  certain  descrU>ed  land ;  that  on 
March  24,  1014,  appellanta  ezecated  to  ap- 
pellees a  deed  oC  conveyance  of  tbe  property 
absolute  in  form;  that  as  a  part  of  the  same 
transacticm  appellants  executed  to  ainDeUees 
a  contract  to  reconvey  the  land  to  them  upon 
tbe  payment  of  $71,400  within  six  months 
^m  the  date  thereof;  that  on  the  same 
day  the  appellees  executed  to  B.  P.  Banning 
a  pretended  lease  of  said  land  for  six 
months ;  that  a  conveyance  of  a  part  of  the 
land  was  made  to  Andrew  Bysh^m  subject 
to  the  alleged  mortgage;  that  said  transac- 
tion was  really  a  loan  of  $35/)00  from  ap- 
pellees to  B.  P.  Banning,  and  said  tostru- 
ments  were  really  executed  to  secure  the  pay- 
ment of  said  loan  of  $35,000,  'together  with 
a  bonus  of  fl5,000  and  $1,400  Interest  for 
six  months  at  8  per  cent,  and  $20,000  fee 


^=3For  other  cM«a  see  same  toplo  and  KBT-lfUHBBR  In  all  Ksr-Numbtred  Dlfeats  and  Isdexw 
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then  doe  tnm  B.  -P.  Bannlnc  to  Fletdwr 
&  Dodge;  that  said  truuactlon  wu  umr- 
lous  tmder  chapter  6960,  Laws  of  Florida, 
and  partlcnlarlT  aoMxm  5  of  said  <^i»t», 
said  appellantB  "(rfterlng  to  par  end  agree- 
ing to  pay  Into  court  any  such  snms  fonud  to 
be  due  the"  appdlants  to  the  aroellees 
*M]pon  a  determination  of  the  amouDt  tbiem- 
of  by  the  court" ;  that  said  bill  of  o(»nplalnt 
prayed  that  an  acconnt  be  taken  of  the 
amount  due,  if  any,  to  the  appellees;  that 
the  contract  between  appellants  and  appel- 
lees "be  decreed  to  be  infected  with  usury, 
and  the  prlndpal  sum  loaned,  with  all  Inter- 
est charged,  directly  or  Indirectly  •  •  • 
by  way  of  bonus,  conunisslon,  or  otiierwla^ 
be  forfeited"  under  diapter  0960;  that  the 
conveyance  be  decreed  to  be  a  mortgage,  and 
that  ai^Uants  "be  permitted  to  redeem 
therefrom  by  paying  •  •  •  such  sum,  if 
any,  found  to  be  due  thereunder.  In  respect 
to  the  moneys  thereby  secured,  which  the 
complainants  hereby  offer  to  pay" ;  that  the 
prayer  also  asked  for  cancellation  of  instm- 
meots,  Injunction,  and  other  ^ddmtal  re- 
lief; that  by  answer  appellees  averred  that 
the  transaction  was  not  a  mortgage,  but  a 
sale  of  the  property  with  an  option  to  repur- 
chase ;  that  the  court  decreed  the  transaction 
to  be  a  mortgage  Hen  on  the  lands,  decreed 
it  to  be  nsarious,  and  under  the  prayer  of 
the  bill  decreed  that  complainants  (appel- 
lants here)  have  the  right,  and  th^  are 
hereby  allowed,  to  redeem  the  said  premises 
from  the  liea  of  the  said  mortgage  by  pay- 
ing to  said  defendants  the  said  sum  of  $35,- 
000,  80  loaned  or  advanced  as  aforesaid,  with 
Interest  on  said  princ^l  sum  at  the  rate  of 
8  per  cent  per  annum,  from  Mardi  24,  1(0.4, 
until  the  date  of  sodi  payment,  and  piocar- 
ing  from  Duncan  U.  Fletcher  and  J.  W. 
Dodge,  attorneys,  a  full  release  and  dis- 
charge of  said  d^endants  frmn  all  liability 
incurred  by  them  to  said  Duncan  tT.  Flet- 
cher and  J.  W.  Dodge,  dated  March  24, 1914, 
and  shown  by  the  copy  thereof  attached  to 
defendants*  uiswer  as  Bzhlbit  1 ;  or,  telling 
to  secure  said  release  from  said  Duicaa  C 
Fletdier  and  J.  W.  Dodge,  the  complainants 
diall  pay  to  satd  defendants,  in  trust  for  and 
for  the  use  of  said  Duncan  V.  Fletdier  and 
J.  W.  Dodge,  the  sum  ot  $20,000.  And  upon 
redemption  from  said  mortgage  by  the  com- 
plaiiumts  as  ivovlded  In  this  paragraph,  the 
said  defendants  are  hereby  required  and  di- 
rected to  ncecute  and  deliver  to  the  com- 
plainants a  release  and  satisfaction  of  said 
mortgage,  distdiarging  the  satd  premises 
from  the  lien  thereof. 

"(e)  That  the  injunction  order  Issued  In 
this  cause  on  Octobw  12,  1914,  be  and  Oie 
same  is  hereby  vacated  and  dissolved. 

"(f)  That  tiie  costs  In  this  cause  are  here- 
by adjudged  against  the  defendants,  who 
are  required  to  pay  the  same  upon  the  tax- 
ation thereof  by  the  clerk  of  this  court,  and 
for  which  execution  may  iasoe^ 


"(g)  That  JurlsdIctlOB  of  Oils  canse  la  here- 
by retained  tor  tiw  jiiupoBB  of  aUowInc  tbo 
defendants,  U  ao  adTtoed,  to  file  a  crosrbiU 
(leave  toe  auch  prooeedlng  being  hereby  grant- 
ed) to  foreclose  the  said  deed  of  March  24, 
1914,  as  a  mortgage." 

fiat  from  Ihls  decree  tiie  deftadants,  ap- 
pellees here,  took  an  appeal,  and  the  decree 
was  affirmed  by  the  Stq»reme  Oouit;  that 
the  decree  ot  the  court  has  not  been  ctMnplled 
with,  and  an  enforcement  ot  the  amounts 
due  In  accordance  with  the  decree  is  prayed. 

A  demurrer  to  tti*  bill  of  complaint  was 
orermled.  By  answer  the  defendants  here- 
in set  up  usury  in  the  wlglnal  transaction, 
claiming  a  forfeiture  of  the  principal  and  In- 
terest ;  that  the  amount  claimed  for  Fletdier 
and  Dodge  is  unauthorized,  they  not  being 
parties  to  the  suit  in  which  It  was  decreed 
to  be  due  to  them;  and  that  the  sale  of  a 
part  of  the  land  to  Andrew  Bysheim  was  not 
subject  to  the  mortgage  lieu,  but  was  a  con- 
veyance tor  fuU  value  to  an  Innocent  por^ 
chaser. 

The  court  entered  a  decree  November  24, 
1916,  containing  the  foltowlng: 

"Tbim  causa  oondng  on  to  be  heard  upon  go— 
biU  of  complaint  and  dw  answer  ot  the  cfoa*- 
defendants  theretis  the  same  having  been  set 
down  for  hearing  upon  crosebttl  and  the  an- 
swer thereto,  and  having  heard  arguments  of 
coansd,  and  being  advised  In  the  premises: 

"It  is  found  by  the  court  that  the  answer  of 
the  cross-dafwidaDts  to  the  croaa-bill  of  com- 
plaint praaants  no  dtfense  to  the  said  crocv-bill, 
that  the  eqnlties  are  with  the  croa»«waplain- 
antB,  that  thete  is  due  and  unpaid  to  the  ctoas- 
eomplainants  bv  the  eToas-defendants,  Edmand 
P.  BaDning  and  his  wife,  Annie  Mae  Banning, 
the  sum  of  485,000  as  i»indpal  and  the  further 
sum  of  $6,466.72  as  hkterest  thereon  at  8 
cent,  from  Mardi  24,  191^  to  November  24, 
1916.  making  a  total  at  1^1.466.72,  and  that 
there  ia  also  due  and  unpaid  by  the  same  croea- 
defendants  to  the  croes-complainiDta,  in  trust 
for  and  for  tiie  use  o(  Duncan  U.  Pletdaer  and 
J.  W.  Dodge,  the  aam  of  $20,000  as  principal, 
and  the  further  sum  <^  ^,288.80  as  iotereat 
thereon  at  8  per  cent,  from  June  19.  1915.  to 
November  24.  1910,  maktaig  a  total  of  $22,288u- 
85,  and  it  is  furthn-  found  by  the  court  that 
the  croBs-d^wdaat  Andrew  BTaheim.  or  By- 
sheim, took  title  to  a  portion  of  the  land  describ- 
ed in  the  cross-bill  subject  to  the  instrumenta 
as  set  out  in  said  cross-bill  of  complaint,  and 
that  the  auma  ao  found  to  be  due  as  afcwesald 
are  a  first  lien  upon  the  whole  of  the  land  de- 
scribed in  said  crofls-bill  of  cmni^aint  and  faere- 
Icafter  deeertbed,  and  it  Is  further  found  by  the 
court  that  the  allegations  in  said  croas-bul  of 
coD^riaint  cootained  are  true,  and  that  the 
court  has  Jurisdiction  of  the  sohfect-matter  and 
of  the  parties  in  this  cause: 

"It  is  thereftm  ordered,  adjudged,  and  decreed 
by  the  court  that  the  said  sums  so  found  to  be 
due  as  aforesaid  are  a  first  lien  upon  the  whole 
ot  the  land  described  in  the  cross-bill  of  com- 
plaint and  hereinafter  described;  that  the  por- 
tion of  said  land  to  which  tha  croas-defenunt 
Andrew  Bysh^m,  or  Rysheim,  daims  title  un- 
der the  deed  set  up  In  the  said  croea-MU  iai 
subject  to  the  lien  above  declared;  thst  the 
croas-defendanta  Edmund  P.  Banamg  and  An- 
nie Mae  Banning,  his  wife,  do  pay.  or  canae  to 
be  paid,  to  the  eross-complainanta  the  sum  of 
$41,460.72.  as  i^i^pal  and  Interest  to  Novenn 
ber  24.  1916,  and  do  further  pay,  or  cause  to 
be  paid,  to  the  cross-cMuplainanta,  in  trust  for 
and  for  the  uss  ot  Duncan  U*  Iletdier  and  J. 
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W.  r>od«ft,  the  farther  nnn  of  122.288.85,  ae 
principal  and  intwest  to  November  24,  1916, 
with  legal  interest  to  be  computed  on  each  of 
said  sums  from  the  date  of  this  decree  uotil 
paid,  and  also  tlw  ecMta  ot  this  nit,  within 
three  daya  ttom  the  data  irf  this  decree." 

The  decree  cmitalaed  other  appropriate 
proTlalons  to  make  It  effective.  It  states 
that  it  was  made  after  **haTlng  beard  argu- 
ments of  counsel." 

An  appeal  was  taken  the  defendants, 
who  contend  here  that  the  decree  should 
have  found  the  former  decree  "null  and 
void,  except  to  dectare  the  instrument  there- 
in CMDplalned  of  was  a  mortgage." 

The  original  suit  was  brought  by  Banning 
and  others  to  hare  a  oonTeyance  absolute  on 
Its  face  adjudged  to  be  a  mortgage ;  and.  In 
order  to  do  equity  In  recognition  of  the  re- 
lief asked  in  having  a  conveyance  decreed  to 
be  merely  a  mortgage  iiea,  the  complainants 
therein,  appellants  here,  offered  and  ex- 
pressly agreed  to  pay  the  amounts  found  to 
be  due  by  the  complainants  under  the  mort- 
gage. The  court  decreed  the  transaction  to 
be  a  mortgage,  and  directed  that  the  com- 
plainants  may  "redeem  the  said  premises 
from  the  ll«i  of-tiie  said  mortgage  by  pay- 
ing to  said  def«idants  the  said  sum  of  f35,- 
000,  so  loaned  or  advanced  as  aforesaid, 
with  Interest  on  said  principal  sum  at  the 
rate  of  8  per  cent  per  annum,  from  March 
24,  1914,  until  the  date  of  such  payment,  and 
procQiing  from  Duncan  U.  Fletcher  and  J. 
W.  Dodge,  attorneys,  a  full  release  and  dls. 
charge  of  said  defendants  from  all  liability 
incurred  by  them  to  said  Duncan  XT.  Fleteh- 
er  and  J.  W.  Dodge,  dated  Marcb  24,  1914, 
and  shown  by  the  copy  thereof  attached  to 
defendimts*  answer  as  Exhibit  1 ;  or,  failing 
to  secure  said  release  from  said  Duncan  U. 
Fletcher  and  J.  W.  Dodge,  the  complainants 
shall  pay  to  said  d^^ants,  in  trust  for  and 
tor  the  vae  U  said  Duncan  U.  Eletctaw  and 


J.  W.  Dodge,  the  sum  of  $20,000.  And  up<Hi 
redemption  from  said  mortgage  the  com- 
plainants as  provided  in  this  paragraph,  the 
said  defendants  are  hereby  required  and  di- 
rected to  execute  and  deliver  to  the  com- 
plainants a  release  and  satisfaction  of  said 
mortgage,  dlsdiarging  the  said  iH-emises 
frwn  the  lien  thereof." 

While  the  defendants  ai^>ealed  from  this 
decree,  the  complainants,  t^peilants  here,  did 
not  appeal,  and  filed  no  cross-assignment  of 
errors.  The  decree  was  affirmed-  Bnnrn  t. 
Banning,  71  Fla.  208,  71  South.  327. 

As  Banning  and  others  were  asking  the 
aid  of  a  court  of  equity  to  have  a  convey- 
ance absolute  decreed  to  be  a  mortgage  for 
their  benefit,  they  offered  to  do  equity.  29 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  553;  39  Cyc. 
1010;  22  Ency.  PI.  &  Pr.  465.  This  Is  not 
forbidden  by  statute.  The  court,  acting  up* 
on  their  offer  to  do  equity  and  to  pay  the 
amounts  found  to  be  due,  decreed  that  the 
money  borrowed  and  used  to  pay  the  balance 
of  the  purchase  price  for  the  property  should 
be  repaid  with  l^al  Interest,  and  that  the 
amount  due  Fletcher  &  Dodge  Included  in 
the  mortgage  be  also  paid  with  interest. 
Banning  accepted  this  decree,  which  was 
made  In  accordance  with  his  prayer  by  not 
appealing  or  filing  cross-assignments  of  er- 
ror on  the  defendants*  appeal  In  which,  tbo 
decree  was  affirmed.  Having  been  decreed  to 
be  the  owners  of  the  property  with  a  right 
to  redeem,  upon  an  offer  to  pay  the  amounts 
foimd  to  be  due  with  interest,  and  having 
acc^ted  the  adjudication  as  made,  the  ap- 
pellants are  bound  by  the  decree  obtained  by 
them. 

Decree  affirmed. 

BROWNE,  C.  J.,  and  TAYLOR  and  WEST, 
JJ.,  concur. 

ELLIS.  J.,  dissents: 
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ETTBR  T.  STATE  BANK  OF  FIjOHIDA. 
(Supreme  Court  of  Florida.    Aug.  9,  1918.) 

fSvtta^  tv  ihe  Oourt.) 

1.  HomroAOES  «s»S59(l>— Dmomor  JnDo- 

MENT— JCKIBDICTIOK— BUIOE  OF  COUBT. 
Tb9  entry  of  deficiency  judgments  agniitBt 
the  mortgagee  or  one  liable  for  the  debt  in  fore- 
closure proceedings  is  a  power  exercised  by  the 
court!  oil  equity  ia  thii  atat*  under  rnl*  Ko, 
80  oC  Circuit  Cooxta  in  Equi^  Aetioiu. 

2,  MoBTaAora  «=>6G9(7)  —  Fobsclobtjbb  ~ 
Valub  of  Peopebtt— Skixinc^Pbick. 

Aa  between  the  parties  to  the  suit,  the  sum 
for  wliitdi  the  nortgaged  iwemisea  ware  sold 
must,  so  long  aa  the  sale  stands^  be  takan  as 
the  conclusive  test  of  their  nine, 
ft.  MonoAaKB  «=>SS9(8)  —  Fobbclosubb  — 

DeCKEE— DEFERSEa. 

Aq7  defense  that  may  be  offered  to  a  decree 
of  foreclosure  or  against  a  personal  decree  for 
the  debt  should  be  prescntod  m  due  ooorae  during 
the  proceedings,  or  mffidoit  xeaioa  given  for 

not  doing  so. 

4.  MORTGAOES  «=3416(2)  —  FOBECLOBUBE  — 
DEFEnSE— OnTBTANDIRO  TlTLB. 

Where  the  mortgagor  la  not  in  poassMion 
nor  has  ever  been  In  poaseariMi  of  the  land 

mortgaged  to  secure  the  purchase  money,  he 
may  set  np  the  outstanding  title  as  a  defense  to 
a  bill  to  fwedose  brought  by  the  vendor  for 
the  unpaid  purchase  money. 

5,  HOBTOAOES  «33>fiSD(8)  ~  Fobeolosube  — 
I^ICIENCT  jDOaMENT-OBJECTION— FAIL- 
UBE  OF  ConSXDEBATION. 

An  objection  by  the  mortgagor  to  the  entry 
of  a  deficiency  judgment  against  him  in  a  fore- 
dosare  proceeduig  brought  by  the  vendor  of  the 
land  for  the  purchase  money  may  rest  upon  the 
failure  of  consideration  for  the  mortgaged  debt, 
when  it  appears  that  the  facts  constituting  the 
defense  were  not  known  to  the  mortgagor  in 
time  to  present  the  defense  in  the  regular  course 
of  iwocedure,  and  that  he  used  due  diligence  in 
presenting  the  sam& 

Appeal  from  Circuit  Court  Duval  Coonty; 
George  Cooper  Gtbbs,  Jodge^ 

Suit  the  State  Bank  ot  Florida  against 
Samud  H.  Ettn.  From  a  decree  confirm-  i 
ing  the  master's  report  of  a  sale  property 
under  a  decree  of  foreclosure  and  awarding 
a  deficiency  Judgmmt  against  the  defoidant, 
he  appeals.*  Reversed,  with  directions. 

Cromwell  Gibbons,  of  Jacksonville,  for 
appellant.  Bicbard  P.  Daniel,  of  Jackson- 
ville, for  appellee. 

SLLIS,  J.  This  is  an  appeal  from  a  de- 
cree confirming  the  master's  report  of  a  sale 
of  pr<H)erty  made  under  a  decree  of  foreclo- 
sure and  awarding  a  deficien<7  Judgmmt 
against  the  defendant  below  in  favor  of  ttie 
complainant  bank. 

In  July,  1916,  the  State  Bank  of  Florida 
exhibited  Its  bill  in  chancery  against  Sam- 
H.  Etter  and  others  to  enforce  a  mort- 
gage lien  upon  two  lots  or  parcels  of  land 
located  in  Jacksonville,  Duval  county,  Fla. 
It  was  alleged  that  Samuel  H.  Etter,  here- 
inafter referred  to  aa  the  "appellant,"  being 
Indited  to  the  complainant  bank,  executed 
and  delivered  his  promissory  note  to  the 


bank  for  the  nuomt  of  the  IndebtedneM,  and 
on  the  same  day,  in  order  to  secure  the  pay- 
ment of  the  note,  execnted  and  delivered  to 
the  bank  a  mortgage  npoo  the  two  lots  vaea- 
tloned ;  Uiat  the  mortgage  was  dniy  record- 
ed la  the  public  records  of  Daval  county; 
that  the  Indebtedness  became  due  In  October, 
1»10;  bat  that  the  defttidant  Etter  had  fliU- 
ed  to  pay  Oie  same  or  Intwest  apoD  Uie  note 
stnce  Its  matori^.  It  was  also  alleged  that 
in  Ifay.  VUSt,  Etter  and  wife  oonv^ed  the 
mortgaged  property  to  Louis  H.  Hattalr. 
The  bill  prayed  that  the  pn^terty  might  be 
sold  and  the  proceeds  of  the  sale  be  applied 
to  the  payment  of  the  indebtedness,  interest, 
attom^if  fees,  and  court  costs,  and  for  a 
deflcdwcy  Judgmoit  against  Etter  in  the 
event  the  property  described  should  not  sell 
for  eoooi^  money  to  pay  the  indebtedness, 
interest,  and  charges. 

In  February.  1916,  a  decree  of  foreclosure 
was  entered,  which  adjudged  the  equities  to 
be  with  the  cnn^ainant,  adjudged  the 
amount  due  from  Etter  to  the  complainant 
for  principal,  interest,  attom^rs'  fees,  costs, 
and  charges,  decreed  that  the  same  be  paid 
within  a  certain  time,  and^n  default  there- 
of that  the  mortgaged  property  described  in 
the  bill  be  sold  for  cash  and  the  proceeds  of 
such  sale  be  applied  to  the  indebtedness  men- 
tioned. A  special  master  was  appointed  to 
execute  the  decree. 

It  appears  that  the  mortgaged  property 
was  sold  under  this  decree  in  April,  1916, 
and  Samuel  H.  Etter  bid  the  highest  price 
therefor;  but,  failing  to  pay  the  master  the 
amount  which  he  had  bidden  for  the  proper- 
ty, the  sale  was  vacated  and  set  aside  by  de- 
cree made  in  August,  1816,  and  another  sale 
ordered  to  be  made,  the  amount  of  the  indebt- 
edness ascertained,  and  fitter  was  decreed  to 
pay  the  same  to  the  cwnplainant  forthwith. 

In  September.  1916,  the  master  made  his 
report  that  the  property  was  again  sold  in 
September,  1916;  that  the  complainant  be- 
came the  purchaser  at  the  same  price  which 
Etter  had  bidden  therefor  at  the  sale  in 
April  before ;  that  the  money  had  been  paid 
over  to  the  master  who  had  applied  it  as  the 
court  had  directed,  which  left  a  balance  doe 
to  the  complainant  of  $2,419.84. 

To  this  r^ort  the  defendant  Better  filed  ob- 
jections, the  substance  of  which  is  that  the 
title  to  one  of  the  parcels  or  lots  of  land  is 
defective;  that  the  lot  was  not  In  def^d- 
ant's  possession,;  that  the  propwty  came 
through  the  agency  of  the  complainant,  viz. 
the  presidrat  of  the  c<miplainant  bank ;  that 
because  of  the  defective  title  to  one  of  the 
lots  the  property  did  not  sell  for  its  fair  Tal- 
ne;  that  complainant  knew  of  the  defect 
in  title  before  the  decree  of  August,  1916» 
was  entered;  and  that  the  def^dant  E^tter 
had  filed  his  blU  of  complaint  against  the 
ccmiplainant  bank  in  August,  1916,  to  obtain 
such  relief  as  would  remedy  the  d^lecttve 
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title  and  aroid  the  damage  reaulting  fnHn  a 
forced  sale  of  the  property,  a  nominal  Ud 
for  the  same  by  tbe  complainant,  and  a  de- 
fldency  Jodgmnt  agalaat  Uie  detaidant  Sit- 
ter. 

It  Is  cont«ided  that,  under  the  clrcum<> 
stances  set  forth  In  the  obJectltMis  filed  to 
the  master's  report,  the  court  shonld  not 
hare  entered  a  deficiency  Judgment  against 
the  defmdant  In  favor  of  the  complainant. 

mie  motion  was  supported  by  tbe  affidavit 
ot  Etter  and  Blehaidson  as  to  the  defective 
title  to  one  of  tbe  lots  and  its  possession  by 
strangers  and  by  the  affidavits  of  others  as 
to  the  ralne  of  the  property.  An  affidavit  In 
btiialf  of  the  ccHuidalnant  was  also  filed  as 
to  the  valne  of  the  prtqierty  advertised  and 
sold  under  the  decree. 

It  was  stated  In  the  oral  argument  that 
upon  the  bearing  of  defiendanf  s  objections  to 
the  master's  report  of  &e  sale  nnder  tbe 
decree  of  August,  1916^  the  defendant's  bill 
for  injunction  and  relief  exhibited  ag^nst 
the  State  Bank  appellee  in  this  case  and 
referred  to  In  the  objectltms  to  the  master's 
report  was  read.  The  chancellor  by  a  spe- 
cial order  directed  tbe  clerk  of  tbe  circuit 
court  for  Duval  coontr  to  transmit  to  this 
court  the  said  bill  of  complaint,  exhibited 
by  Etter  and  others  against  the  bank  for 
Injunction  and  reliet  the  wder  indorsed  upon 
tbe  original  bUl,  and  the  amended  bill. 

In  the  contusion  at  which  we  have  arrived 
vre  have  considered  the  bill  for  Injunction 
and  rell^  In  connection  with  tha  d^endant 
Etter's  objections  to  the  master's  report. 
Aa  the  situation  appears  to  us,  the  ai^l- 
lant,  Bttert  Is  protesting  against  the  entry 
of  a  deficiency  Judgment  against  him  in  this 
cause,  because  ha  says  that  the  title  to  a 
part  the  property  mortgaged  by  him  to 
the  bank  is  defective,  that  the  property  was 
obtained  by  him  from  tbe  bank  through  Its 
president,  tiiat  the  mortgage  was  given  to 
secure  the  purchase  money,  that  one  of  the 
lots  was  incorrectly  described,  that  IBttee 
wait  Into  possession  of  one  of  the  lots  con- 
veyed,  and  into  possesslim  of  a  lot  wliidi  he 
8Dpp<»ed  was  covered  by  the  description 
which  Is  DOW  claimed  to  be  erroneous ;  that 
In  mo  Btter  attempted  to  convey  the  lots  to 
Mattalr  and  executed  a  deed  to  him;  that 
In  lOlB  the  bank  filed  Its  bill  against  Etter 
to  foreclose  the  mortgage ;  that  the  property 
was  wM  nnder  a  decree  of  the  court  In  April, 
1916)  and  Etter  became  the  purchaser,  after 
which  he  discovered  ttte  error  In  the  descrip- 
tl<ni  of  one  of  the  lota  acquired  by  him  fnxn 
tbe  bank  through  ita  prefildent  and  fiftUed 
to  comply  with  the  torms  ot  sale;  ttiali  fbe 
land  described  in  that  conveyance  is  occu- 
pied by  strangers,  exc^t  a  small  part  of  It, 
and  is  not  tbe  property  of  Etter,  nor  wu  it 
tbe  property  of  Etter's  grantor;  that  the  con- 
dition of  the  title  to  this  parttcular  lot  is 
so  defective  that  Etter  could  not  negotiate 
a  loan  upon  it  to  protect  lila  obUfatlon  due 
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for  the  purchase  money  of  it,  nor  would  any 
ooe  bid  for  the  same  at  a  public  sale  of  It 
any  sum  approximating  its  real  or  true  val- 
ue; tliat  the  bank  was  aware  of  this  condi- 
tion of  things,  but  proceeded  to  obtain  from 
tbe  court  an  ordw  vacating -the  sale  of  April, 
1816,  and  directing  another  sale  to  be  made; 
that  such  sale  was  made  In  September,  1816, 
and  tbe  master's  report  of  the  sale  was  made 
September,  1916;  that  In  August,  1916.  Ettet 
filed  his  bill  for  Injunction  against -audi 
salet  and  for  other  rell^;  that  the  applica- 
tion tar  injuuctlott  was  d^led  on  August  26, 
1916,  and  <Hi  tbe  30th  of  Augnst,  1916,  by 
leave  of  the  court,  the  bill  was  amended. 

Sudh  was  the  situation  when  the  master's 
report  of  the  seomd  sale  was  filed  upon 
which  tbe  court  entered  against  the  apjtellant 
here  a  d^dency  Judgment  In  favor  of  the 
bank,  and  ofvermled  Ettor's  objectbna  to  the 
r^>ort 

[1]  The  entry  of  a  defidenqy  Judgment 
against  a  mortgagor  perscmally  liable  for  the 
debt  In  a  foreclosure  proceeding  is  a  power 
exercised  by  the  courts  in  this  state  under 
rule  Na  88  of  Olrcult  Ckmrta  in  Equity  Ac- 
tions, which  Is  as  follows: 

**Td  suits  in  equity  for  the  foreclosure  of  mtwt- 
gages,  a  decree  may  be  rendered  for  any  balance 
that  may  be  found  due  to  the  plaintiff  over  and 
above  tbe  proceeds  of  the  sale  or  sales,  and  ez- 
ecntioD  may  issue  for  the  collection  the  same 
as  la  prescribed  in  the  rule  regulating  the  equity 
practice  where  the  decree  is  solely  tor  the  pay- 
ment of  money." 

This  power  is  usually  conferred  by  statute, 
and  in  many  states  is  exercised  by  the  courts 
in  foreclosure  proceedings  under  the  provi- 
sions of  a  statute. 

In  New  Jersey  a  statute  forMds  the  ren- 
dition of  a  deficiency  decree  in  a  foreclosure 
suit,  but  provides  that  an  action  at  law  for 
a  deficiency  may  be  maintained  after  fore- 
closure upon  the  bond  accompanying  the 
mortgage.  See  Pmden  v.  Savage,  70  N.  J. 
Law,  22,  66  Atl.  690;  Toffey  v.  Atcheson,  42 
N.  J.  Eq.  182,  6  Atl.  885. 

In  1864,  the  Supreme  Court  of  the  United 
States,  says  Mr.  Jones  In  his  treatise  on  the 
Law  of  Mortgages,  In  dirder  to  assimilate  the 
practice  in  the  circuit  courts  to  tbe  general 
practice  In  the  state  courts,  adopted  a  rule 
that  In  all  suits  in  equity  for  the  foreclosure 
of  mortgages  In  the  circuit  courts,  or  any  of 
tbe  courts  of  the  territories,  a  decree  may 
be  rendered  for  any  deficiency  found  due 
after  applying  the  proceeds  of  the  sale.  Be- 
fore  the  adoption  of  the  rule,  U  had  been 
held  that  such  a  decree  could  not  be  entered 
in  the  absence  of  such  a  rule.  See  Orchard 
V.  Hughes.  1  Wall.  73.  17  L.  Ed.  560 ;  Con- 
nectlcut  Mut.  Life  Ins.  Co.  v.  Tyler,  8  Bias. 
(U.  S.)  369,  Fed.  Gas.  No.  3.109 ;  Noonan  v. 
Lee,  2  Black  (U.  S.)  600.  17  L.  Ed.  276.  The 
power  vested  in  the  federal  courts  by  tbe 
rule  is  a  discretionary  one  and  may  be  exer^ 
cised  or  not  as  the  court  deems  best  Phelpa 
T.  Loyfaed.  1  DHL  (U.  &)  512.  Fed.  Caa.  No. 
11^. 
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In  1873,  the  Supreme  Court  of  tbla  state 
adopted  tbe  rule  above  quoted,  followto^ 
closely  the  language  of  mie  92  of  tbe  Su- 
preme Oourt  of  the  United  States  above  re- 
ferred to.  Under  the  rule  adopted  by  the 
Supreme  Court  of  this  state,  the  power  has 
been  constantly  exercised  by  the  courts  of 
chancery.  The  power  has  been  conceded  and 
the  practice  unquestioned,  although  no  stat- 
ute In  this  state  expressly  vests  such  a  power 
In  the  court  See  Webber  r.  Blanc,  39  Pla. 
224,  22  South.  605;  Johnson  v.  HcKlnnon, 
45  Fla.  388,  34  South.  272;  Snell  v.  Bidiard- 
aon,  67  Fla.  386,  6S  South.  592. 

Proceeding  under  the  rule,  the  course  usu- 
ally followed  is  to  ascertain  and  adjudge  the 
amount  due  to  the  comi^alnant  or  mortgagee 
upon  the  debt  which  the  mortgage  was  given 
to  secure,  thereupon  a  report  of  the  sale  of 
the  mortgaged  premises  and  oonflrmatifm, 
the  deficiency.  If  any,  Is  ascertained  and  de- 
creed to  be  paid. 

The  foreclosure  decree  fixes  the  amount  of 
the  mortgage  debt  and  Is  a  final  adjudication 
thereof,  and,  where  a  judgment  for  deficien- 
cy Is  sought,  no  objections  to  the  amount  of 
the  decree  can  be  considered  except  such  as 
go  to  Its  discharge  and  have  arls«i  since  the 
confirmation  of  the  sale.  See  3  Jones  on 
Mortgages.  368. 

In  Nebraska,  it  Is  held  that,  If  liability  for 
a  defldency  Is  not  determined  by  the  court 
In  the  decree  for  foreclosure  and  sale,  It  may 
be  litigated  after  the  coming  In  of  the  report 
of  sale.  See  Browu  v.  Johnson,  58  Neb.  222, 
78  N.  W.  515. 

The  rule  providing  for  the  entry  of  defi- 
ciency Judgments  in  a  suit  in  equity  to  fore- 
close a  mortgage  rests  upon  the  general  rule 
that,  where  a  court  of  equity  obtains  Juris- 
diction of  an  action,  it  will  retain  it  and  ad- 
minister full  relief,  both  legal  and  equitable, 
so  far  as  It  pertains  to  the  same  transactions 
or  the  same  subject-matter.  Thus  the  par- 
ties are  relieved  from  the  expense  and  vexa- 
tion of  two  suits,  one  equitable  and  the  other 
legal. 

[2, 1]  As  betweai  the  parties  to  the  suit, 
the  sum  for  which  the  mortgaged  premises 
were  sold  must,  so  long  as  the  sale  stands,  be 
taken  as  the  conclusive  test  of  their  value. 
See  3  Jones  on  Mortgages^  372;  Snyder  v. 
Blatr,  33  N.  J.  Eq.  208.  Since  a  foredosure 
proceeding  is  the  Juridical  means  by  wUcb 
certain  mwperty  Is  subjected  to  fbe  payment 
oi  a  debt  and)  In  whldt  the  amount  of  tbe  debt 
Is  ascertained  and  decreed  to  be  paid,  it  fbl- 
kma  that  any  defuse  that  may  be  offered 
to  a  de^ee  ot  foreclosure  or  against  a 
■nial  decree  for  the  debt  should  be  presoited 
In  due  course  during  the  proceedings,  or  suf- 
ficient reason  given  for  not  doing  so,  and  that 
a  defense  against  a  personal  decree  for  tho 
debt  may  be  a  good  defense  against  the  decree 
of  foreclosure. 

[4, 1]  The  objeettms  <rffered  1^  the  defend- 
ant to  tbe  master's  report  In  our  view  pre- 


smted  a  good  defense  to  tbe  decree  tor  a  pff- 
sonal  Judgment  In  so  far  as  the  purdiase 
prtoe  of  the  lot,  the  title  to  wbi<4i  was  defec- 
tive, was  cwcemed,  and  tbe  reason  glvm  for 
not  presenting  sucfa  def^ise  in  the  foreclosure 
proceeding  in  due  course  or  at  the  appropri- 
ate time  was  sufltdently  explained,  and  due 
diligence  was  shown  by  fitter's  bill  for  in- 
junction and  relief,  whldi  was  presented 
within  a  reasonable  time  after  he  dlaoov»ed 
the  defect  in  tbe  tlUe. 

As  both  suits  invcdved  the  same  qnestton, 
namely,  partial  failure  of  oonsideratlcm  for 
tbe  debt  to  the  bank,  we  think  that  the  chan- 
cellor should  have  beard  the  parties  upon 
that  Issue  before  entering  a  deficiency  Jndg- 
ment  Of  course,  the  burden  of  proof  as  to 
the  bank's  Interest  in  the  lot  conveyed  by  Dr. 
L'Bngle  to  Etter,  and  the  defective  title  there- 
to, is  upon  Htter.  How  be  will  establish  the 
fact  is  another  question,  but  It  Is  one  of  evi- 
dence. He  should  neyer&eleBi  be  heard  up- 
on it 

Zt  is  perfectly  clear  that,  if  Mr.  Ett»  pur- 
chased the  lot  from  tbe  bank  through  Dr. 
L'i^Dgle  and  there  was  an  error  In  tbe  de- 
scription so  that  he  acquired  no  title  to  tbe 
property  described,  he  should  be  allowed  a 
credit  Upon  the  debt  due  the  bank  to  the 
amount  of  tbe  value  of  that  lot  less  the  rea- 
sonable value  of  the  lot  he  actually  took 
possession  of  and  enjoyed  If  the  latter  pn^ 
erty  was  the  pr(^>erty  of  dther  Dr.  L'Engle 
or  the  bank,  because  the  mortgage  from  Bt- 
ter  to  the  bank  was  for  the  purchase  money 
of  the  lot  so  he  alleges,  and  he  was  not,  nor 
had  he  ever  been,  in  i>osses8ion  of  the  pn^ 
erty. 

In  this  particular,  the  case  at  bar  is  differ- 
entiated from  the  cases  of  Randall  r.  Bour- 
gardez.  23  Fla.  264,  2  South.  310, 11  Am.  St 
B^.  379;  Adams  v.  Fry,  20  Fla.  318^  10 
South.  669 ;  Mldcler  v.  Beddlck.  38  Fla.  341, 
21  South.  286;  Putnam  v.  Morgan,  67  Fla. 
SOS,  48  South.  (S2»;  and  Oamp  Lumber  Ga 
V.  State  Sav.  Bank.  50  Fla.  4S6>  51  Sootb. 
643. 

If  Etter  was  In  possession  of  tbe  property 
and  the  defect  in  the  title  was  a  defect  ap- 
pearing of  record  and  he  cmly  anticipated  an 
eviction,  and  be  held  warranty  deed  from 
tbe  baidc  or  Dr.  L'E^le  as  the  bank's  agent 
In  sudi  case  the  defendant  Btter  would  have 
his  remedy  at  Uw  in  case  of  an  evictlfm. 
and  the  defense  would  not  be  allowable  In 
the  foredosnre  proceeding  In  the  absnee  at 
fraud.  InstAveney,  or  mlsrepreaoitatlon  on 
tbe  part  of  the  bank  ot  Dr.  VSiogie>.  No 
fraud.  Insolvency  or  mlareiffeBentallon  b 
claimed  by  Btter  to  have  bem  popetratea 
upon  him  dther  by  Dr.  L'Engle  or  tbe  bank; 
but  be  claims  that,  due  to  an  error  la  the 
description  of  the  lot,  a  parcel  of  land  was 
attempted  to  be  convened  to  faim  and  whidi 
he  mor4:aged  for  the  pardiase  prtce^  but  of 
which  he  has  never  bad  and  does  not  now 
have  tbe  possessiMi  ezcqA  a  small  par^  the 
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remainder  being  beld  In  actual  adrerae  pos- 
session b7  othen. 

The  decree  appealed  from  is  rsTeraed,  with 
directions  to  proceed  tn  accmdanca  with  tbe 
views  expressed  in  this  opinion. 

BROWNE.  C.  J,  and  TAYLOR.  WHIT- 
FIELD, and  WEST,  JJ.,  ooncnr. 


Sx  parte -DAVIDSON. 
(Bnpnme  Oourt  of  Florida.    Avf.  IS,  UOS.) 

fBullaliu  hy  th«  Ctmrt.) 

1.  Habeas  Cobptjb  ♦5*27,  29,  82  —  When 
Weit  Issttss. 

Habeas  corpus  fs  appropriate  aa  a  remedy 
to  secure  release  where  a  person  Is  belcl  in  cus- 
tody oa  a  warrant  of  arrest  when  the  charge  has 
DO  basia  In  a  valid  law  or  ordinance  or  whoU; 
tnila  to  state  an  offense  under  the  Law,  or  the 
court  is  without  jurisdiction  of  the  maUer. 

2.  McmCIPAl.  COEPOKATIOKB  *=»63&(1)  — 
Violation  or  Obdikanck. 

A  warrant  of  arrest  Issued  by  a  mvnidpality 
should  definitt^  ckuge  a  ^kiatim  ol  a  valid 
ordinance. 

8.  Statdtbs  «:s»162  -•  LooAL  OS  Special 
Laws— CoN»i.iOT  with  Genbkai.  Law. 
Where  there  are  valid  local  or  special  laws 
rdatinr  to  the  powers  and  govemnient  of  par- 
ticular munidpuitiea  that  are  la  oonniet  with 
the  general  statntory  law,  socfa  local  at  special 
laws  prevaiL 

4.  Mdnioipal  Cobpobatiok*  4»BS  —  Pow- 
EBs— Reasonable  Dotibt, 

If  reasonable  doubt  exists  as  to  a  particular 
power  of  a  munldpaUty,  It  duvld  be  resolved 
sfainst  the  city. 

5.  MUNICIVAl.  COKPOHATIONB    •B»68  —  POW- 

KBj^-SrsciAL  PaonsioiiB. 
A  general  clause  conferring  power  upcoL  a 
municipality  can  give  no  authority  to  abrogate 
the  Umitatlons  ecmtaJBed  In  the  special  provi- 
aiona. 

6.  MtTNICTPAL  Coepoeahowb  *»B8— Spkoit- 
xo  Powers— luPLiBD  Powebs. 

When  authority  and  powen  with  reference 
to  a  particular  subject  are  ezpresaly  conferred 
in  specific  terms  upon  munidpalities,  other  au- 
thority and  powers  that  in  their  nature  or  ex- 
tent would  materially  increase  or  be  incon- 
sistent with  the  powers  that  are  expressly  given 
in  spedfic  and  limited  terms  are  not  to  be  im- 
plied, particularly  what  the  powers  expressly 
Rival  do  not  include  all  the  authority  that  may 
have  been  conferred  with  reference  to  the  desv- 
nated  subjects. 

7  Municipal  Cobpobations  «=>C39(1)  — 
Wabeant— Violation  oe  Obdinanck— Sof- 
xxoxemot. 

Where  a  city  may  legally  adopt  ordinances 

Kreacrlbing  the  character  of  buildings  that  may 
e  constructed  and  the  character  of  repairs  that 
mar  be  made  upon  buildings  only  "within  the 
ftra  limits"  of  the  city,  a  warrant  of  arrest, 
cfaarsinK  that  the  defendant  "covered  a  building 
within  the  dty  limita,"  in  violation  of  an  ordi- 
nance of  the  city,  la  wholly  insufficient  as  au- 
thority to  detain  the  defendant  in  costody,  and 
he  may  be  discharfed  tm  habeas  corpus. 

AvpUcatioa  by  B.  M.  Davldaw  toe  a  writ 
of  babeas  corpus.  Petitioner  discharged. 


J.  L.  DftTldson.  of  Qulncy,  for  petitioner. 
J.  Baxttf  Campbell,  of  Qulncy,  for  dty  of 
Quincy. 

WHTTBTCLD,  7.  A  justice  of  tUa  court 
Issued  a  writ  of  habeas  corpus  returnable 
before  the  court  upon  a  petition  allying  an 
nnlawfol  detention  upon  a  warrajit  of  ar- 
rest, charging  that  petitioner  did  "corer  or 
cause  to  be  covered  a  building  within  the 
dty  llndts  of  the  dty  of  Qulncy  with  roof 
coverings  other  than  that  prescribed  by"  a 
designated  wdlnance  In  vlfdatton  of  the  dty 
ordinance.    The  return  accords  with  the 

[1]  Habeas  corpus  is  apiwi^rlate  as  a  remp 
edy  to  secure  release  where  a  person  is  held 
in  custody  on  a  warrant  of  arrest  when  the 
enlarge  has  no  bai^  In  a  valid  law  or  ordi- 
nance, or  wholly  foils  to  state  an  ofTmse  un- 
der the  law,  or  the  court  Is  without  Jurisdic- 
tion of  the  matter.  Ex  parte  Hays,  25  Ha. 
27»,  6  South.  64 ;  Shns  T.  State,  26  Fla.  97, 
7  South.  374 ;  Ex  parte  Prince,  27  Pla. 
9  South.  659,  26  Am.  St  Rep.  67 :  Eh:  parte 
Bailey,  39  Fla.  784,  23  South.  SC2;  State  ez 
rel.  Worley  v.  Lewis.  56  Fla.  870,  46  South. 
630;  Lewis  T.  yelson.  62  Fla.  Tl«  66  South. 
436. 

[21  Warrant  of  arrest  Israed  by  a  monld- 
pality  should  deOnltely  charge  a  Tlolatlcm  of 
a  valid  ordinance.  The  warrant  in  this  case 
states  that  the  structure  covered  In  viola- 
tion of  the  ordinance  Is  **a  bnlldlnK  wltMn 
the  dty  limits."  Authority  for  munlc^al 
action  should  dearly  appear. 

Section  24  of  article  8  of  the  state  Consti- 
tution provides  that: 

"The  Legislature  shall  establish  a  uniform  i^s- 
tem  of  *  *  *  municipal  government,  which 
shall  be  applicable,  except  In  eases  whfre 
local  or  special  laws  are  provided  by  the  L^is- 
latore  Uiat  nay  be  Inewsistent  tSiaxewith." 

[8]  Where  there  are  valid  local  or  spedal 
laws  relating  to  the  powers  and  goveniment 
of  imrtlcular  mnnldpalitleH  that  are  In  con- 
flict with  the  fteneral  statutory  law,  such  lo- 
cal or  spedal  laws  prevail.  Sanders  t.  How- 
ell. 73  Fla.  563.  74  South.  802. 

By  general  law  (sectlM  1041,  General  Stat- 
utes of  1906;  Compiled  Laws  of  1914)  dty 
councils  have  power  "to  pass  all  necessary 
laws  to  ffuard  against  fires."  By  spedal 
law  (chapter  7694,  Acts  1917),  providing  for 
the  "JurisdlctlMi,  powers,  privileges  and  Im- 
munities" of  the  dty  of  Quincy,  It  Is  enacted 
(secUon  6)  that : 

"The  conncU  may  enact  ordinances  for  the 
prevention  and  extinguishment  of  fires,  may  es- 
tahliah  and  maintain  a  dty  fire  department,  pre- 
scribe fire  limits  and  the  character  of  buildings 
that  may  be  constrOcted  within  same,  and  ref- 
late the  diaracter  and  extent  of  repairs  that 
may  be  made  to  or  upon  any  buildings  within 
such  limits;  may  declare  and  abate  nuisances 
relating  to  buildings,  either  in  the  nature  of  con- 
■trnction,  condition  of  repair  or  nonrepair,  and 
use  or  occupancy,  within  the  dty  limits." 
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SectlMi  10  of  tbe  Charter  Act  provides 
that: 

**Ttt  coandl  mar  proTide  hy  ordinance  for 
die  ezemse  of  any  other  power,  priiil^ge  or 
immuni^  granted  hj  any  express  proviaion 
found  euewh»8  in  this  charter,  or  a  power  or 
Immtinlty  necessarily  implied  therefrom,  and 
any  power,  privilege  or  Immanitr  gfvut  dtiea 
under  the  goieral  laws  of  Florida,  by  express 
provision  or  necessary  implication,  noC  in  con- 
flict with  the  provisions  <^  this  act" 

Uenoral  welJhre  powers  do  not  ordinarily 
extend  powers  spedflcally  Umited.  Malone 
V.  CTlty  of  Quincy,  66  Fla.  52,  62  South.  922, 
Ann.  Caa.  1916D,  208 ;  State  ex  rel.  ElUs  t. 
Tampa  Waterworks  Co.,  56  Fla.  858,  47 
South.  368,  19  L.  R.  A.  (X.  S.)  183. 

The  special  act  es^reasly  confines  the 
power  to  "prescribe  •  •  •  the  character 
of  buildings  that  may  be  constructed, 
*  *  *  and  to  regulate  the  character  and 
extent  of  repairs  that  may  be  made  to  or 
upon  any  buildings"  to  such  buildings  as  are 
within  the  flre  limits,  while  the  power  to 
"declare  and  abate  nuisances  relating  to 
buildings,"  etc  extends  to  all  "within  the 
dty  limits."  This  distinction  in  granting 
powers  is  idgnlflcant.  The  iQ)ecial  act  ex- 
pressly repeals  "all  laws  and  parts  of  laws 
In  conflict  with"  Its  provisions.  Considering 
these  provisions  of  the  Special  Charter  Act, 
It  appears  that  the  law  did  not  Intend  that 
general  powers  conferred  should  extend  or 
enlarge  the  specifically  conferred  limited 
power  to  "regulate  the  character  and  extent 
of  repairs  that  may  be  made  to  or  upon  any 
buildings  within  such  limits,"  meaning  "pre- 
scribed fire  limits." 

[4-1]  If  reasonable  doubt  exists  as  to  a 
particular  power  of  a  municipality,  it  should 
be  resolved  atmlnst  the  lAty.  A  general 
clause  conferring  power  upon  a  municfpality 
can  give  no  authority  to  abr<«ate  the  limita- 
tions contained  in  the  special  provlsltms. 
When  authority  and  powers  with  reference 
to  a  particular  subject  are  expressly  con- 
ferred In  specbBc  t^ms  upon  munldpalities, 
other  autliority  and  powers  that  In  their  na- 
ture or  extent  would  materially  increase  or 
be  Inconslstrat  with  the  powers  that  are 
ei^iresaly  given  In  specific  and  limited  terms 
are  not  to  be  implied,  particularly  when  the 
powers  eicpressly  given  do  not  Include  all  the 
authority  tiiat  may  have  been  conf^red  wiQx 
reference  to  the  designated  snbjects.  Ma- 
lone T.  City  of  Quincy,  68  Fla.  52,  62  Sonth. 
922,  Ann.  Gas.  191SD,  208. 

The  dty  has  no  authority  to  adopt  or  en- 
force an  ordinance  in«eeriblng  the  tiharacter 
of  building  that  may  be  Mmatmcted,  or  r^- 
ulatlnK  the  character  and  extent  of  repairs 
to  buildings,  except  within  the  flre  limit  of 
the  city  as  duly  prescribed. 

This  case  differs  essraitially  from  In  re 
Robinson,  7S  Fla.  768,  75  South.  601,  U  B.  A. 
1918B,  1148.  In  the  Boblnson  Case  the  stat- 
ute was  valid,  and  made  it  a  crime  to  "op- 
erate In  this  State"  any  automobile  without 


first  obtaining  a  license,  and  the  informatloo 
diarged  ttiat  the  owner  of  an  automobile 
"did  use  and  operate  the  same  in  said  state 
and  oounty,**  etc,  wlthoat  allying  tbat  the 
operatlMi  and  use  were  upon  the  public  higb- 
ways.  This  latter  elonent  was  not  express- 
ly made  a  part  of  the  statutory  olteaae,  and 
it  was  held  that  the  informatl<m  did  not 
wholly  fall  to  charge  an  aSaaee  under  the 
statute,  and  that  habeas  corpus  was  not  the 
rmedy. 

In  this  case  the  has  no  power  to  adtqitt 
an  ordinance  prescribing  the  diaracter  of 
buildings  or  regulating  the  character  and  ex- 
tent  of  repairs  on  buildings  not  within  the 
flre  limits  of  the  dty,  and  the  warrant  hoe 
does  not  extH'eesIy  or  by  intendment  state 
that  the  building  Is  within  the  Are  limits, 
but  merely  that  it  Is  "within  the  dty  limits." 
Munidpal  authority,  being  epedal  and  lim- 
ited, should  definitely  appear. 

TTie  warrant  on  which  the  petltlcmer  Is 
held  In  custody  does  not  definitely  diarge 
a  violation  of  any  ordinance  vrlthln  the  pow- 
er of  the  dty  to  adopt.  As  under  the  law, 
the  dty  could  prescribe  the  character  of  and 
relate  the  r^alrs  to  buildings  only  wiUdn 
the  flre  limits  of  the  dty,  the  warrant  of 
arrest  should  clearly  show  that  the  bnUd- 
ing  is  "within  the  fire  limits"  of  the  dty; 
and  the  allegation  that  the  building  Is  with- 
in the  dty  limits  does  not  show  it  to  be 
"within  the  flre  limits." 

Whether  material  in  this  proceeding  or 
not,  it  Is  alleged  in  the  petition  under  oath 
tbat  the  building  Is  not  within  the  fixe  Ihnlts 
of  the  dty. 

[7]  The  warrant  of  arrest,  considered  with 
reference  to  the  limited  power  of  the  dty 
In  the  premises.  Is  wholly  Insuffldent  as  au- 
thority to  detain  the  petlti<mer  In  custody, 
and  he  Is  dladiarged,  at  the  oost  ctf  the  dty 
of  Quincy. 

BROWNS,  O.  J.,  and  TATLOR  and 
WBBT«  JJ.,  concur.  KLUS,     took  no  part 


McNBAL  V.  STATE. 
(Supreme  Court  of  Florida.    Aug.  8,  1918J 

(ByUalm*  Ip  the  ConrtJ 

1.  Cbihtoal  Law  «=>410,  420(1^— Heabsat 
Evidence. 

Testimony  ot  the  contents  of  letters  from  a 
idisinterested  person  to  a  witness  testifying  in 
the  trial  of  a  d^endant  upon  a  criminal  ch«i?e 
is  hearsay  and  Inadmissible. 

2.  OannivAz,  Law  «ss»1150(^  —  Appeal  — 

QuKsnoNS  ov  Pact, 
Where  there  is  substantial  competent  evi- 
dence in  the  record  of  all  the  facts  l^allr  <^ 
sential  to  support  the  verdict,  and  tha«  is  noth- 
ing to  indicate  tliat  the  jury  were  not  governed 
by  the  evidence,  the  recusal  of  the  trUl  court 
to  grant  a  new  trial,  on  the  ground  of  the  in- 
sufficiency of  the  evidence  to  suwort  the  ve^ 
diet,  wm  not  be  disturbed  by  the  appwst* 
court. 
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Error  to  drcalt  Court  HolmM  OoimtT; 
D.  J.  Jones,  Judge. 

W.  J.  HcNeal  wag  convicted  of  deserting 
bis  wife  and  (st^lA,  and  be  brings  error.  Af- 
firmed. 

J.  A.  J.  Hatbaway,  of  Bcmlfay,  for  plain- 
tiff In  error.  Van  C  SwearlngMt,  Atty.  Gen., 
and  Worth  W.  Trammell,  Aast  Atty.  Qen., 

for  the  State. 

WBST.  J.  matntUt  In  oror  was  Indicted 
by  a  grand  Jury  of  Holmes  county  for  the 
statntory  offense  ct  deserting  his  wife  and 
child  and  wttbboldlng  from  them  the  means 
of  support,  there  Misting  at  the  time  ot  sndi 
desertion  no  gronnds  for  divorce  nndw  tbe 
Btatatee  of  this  state. 

The  indictment  is  In  two  ooonts ;  the  first, 
charging  the  desertion  and  withholding  the 
means  of  support  from  his  wife,  the  second, 
charging  tbe  desertion  and  withholding  the 
means  of  soiVKirt  from  his  minor  son. 

Upon  a  trial  of  the  case  the  Jodge  <Aarged 
the  Jury  that  there  was  not  saffldoit  erl- 
dence  upon  whldi  to  base  a  conviction  nnder 
the  second  coonL  Tbe  defmdant  was  f6nnd 
guilty  as  charged  In  tbe  first  count,  and  was 
th^eopon  sentNiced  to  a  term  of  six  montbs 
at  bard  labor  In  the  atat^  prison.  Thereaft- 
er be  was  ordered  released  upon  bia  entering 
Into  a  good  and  safDelent  bond  In  tbe  sum 
of  $S0O  ocHidltioned  fliat  be  pay  to  Us  wife 
tbe  nun  of  $10  monthly  Cor  ber  aappatt 
Chapter  0488,  Acts  of  1918. 

From  this  ji^gment  writ  of  error  was 
taken,  and  the  case  is  here  for  review. 

ni  Two  <ineetlMU  are  presented:  The  first 
(diallengea  tbe  cnrectnesB  of  Ibe  ruling  of 
the  trial  Court  in  udnding  certain  testi- 
mony offered  by  defendant ;  and  tbe  seomd 
guestltHu  the  correctness  of  tbe  roUng  of 
the  trial  court  denying  d^endanf  s  motion 
for  a  new  mal  upon  tbe  ground  that  the 
verdict  was  not  sustained  by  the  evidence. 

The  defmdanf s  wife  had.  previous  to  her 
Intermarriage  with  defmdant  some  27  years 
ago^  marjled  one  Jesse  Matthews,  who  a  few 
XQontiis  after  sncb  marriage  left  her  and 
Tvent  to  the  state  of  Arkansas.  She  testified 
that  she  learned  before  her  marriage  to  de- 
fendant that  Matthews  was  dead.  Upon  the 
theory  that  this  former  marriage  of  his  wife 
rendered  his  marriage  with  her  void  If  Mat- 
thews was  then  living  the  defendant  sought 
to  prove  that  her  former  husband  was  alive 
at  the  time  of  such  marriage  and  subsequent 
thereto.  With  a  view  to  proving  this  fact  he 
placed  a  witness  on  the  stand,  who  testified 
to  certain  correspondence'  between  him,  the 
Axitnesa,  and  the  mother  of  Matthews,  the 
former  husband,  who  was  also  in  Arkansas, 
and  undertook  to  prove  by  statements  made 
In  the  letters  fr<Hn  her  to  the  witness,  as  he 
remembered  them,  the  letters  themselves  not 
being  produced,  that  Matthews  was  alive  at 


and  subaeqnent  to  tbe  time  defendant  and 
bis  wife  were  married.  Tbe  statements  made 
In  these  letten  to  tt&e  wltneai  were  dearly 
hearsay  and  InadmlsslMe,  even  If  tbe  letten 
had  been  produced,  and  there  vras  ttiereftne 
no  error  In  excluding  this  evidence. 

[2}  It  appeared  fmn  tbe  testlmoiiy  at  de- 
fendant's wife  that  abe  left  tbeSr  home  in 
Holmes  ooDnty  several  months  before  Ibe 
Indictment  was  foond  against  defendant 
Tbe  reason  assigned  by  ber  fer  leaving  blm 
was  tbat  be  cursed  and  beat  ber,  told  ber 
that  he  Intended  to  continue  to  do  so  as  long 
as  she  remained  there,  and  ordered  ber  to 
leaver  nils  was  not  denied  by  defendant, 
and  then  was  no  suggestion  tbat  there  ex- 
isted at  Ibe  time  any  grounds  for  divorce 
against  Che  wUe^  31iat  be  did  not  suppnt 
and  provide  for  her  seems  to  be  conceded, 
and  after  die  bad  gone  and  before  the  find- 
ing of  tbe  indictment  he  married  another 
woman.  The  Jury  found  tbat  tbe  dtarge 
was  proved,  and  th^  verdict  has  tbe  sanc- 
tion of  the  trial  Judge  who  denied  tlie  motion 
to  set  It  aside  and  grant  the  defendant  a 
new  trial.  There  Is  substantial  cnnpetent 
evidence  In  the  reoorA  of  all  the  facts  legally 
essential  to  support  the  verdict,  and  there 
is  nothing  to  indicate  that  the  jury  were  not 
governed  by  the  evidence;  In  that  situation 
It  Is  well  settled  that  the  refusal  of  the  trial 
court  to  grant  a  new  trial  on  the  ground  of 
the  Insufficiency  of  the  evidence  to  support 
tbe  verdict  will  not  be  disturbed  by  this 
court  Smith  V.  State,  66  Fla.  135,  63  South. 
138;  McCleHan  v.  State,  66  Fla.  219.  63 
South.  419;  Barrentlne  v.  State,  72  Fla.  1, 
72  Booth.  280;  Hemdon  v.  State,  73  Fla.  461, 
74  South.  511;  Messer  v.  State,  78  South. 
680. 

The  JudgmMit  will  be  affirmed. 

BROWNE,  C.  J.,  and  TAYLOB,  WHIT- 
FIELD, and  ELLIS,  JJ.,  concur. 


STKBET  V.  STATE. 
(Supreme  Court  of  Florida.    Aug.  9,  1918.) 

fSyllabuM  bv  tie  Court.) 

1.  Cbiminai.  Law  03>829(18)— RaQinuiKD  In • 
eranonoH— Oivm  iHsrauanon^BnABoiu- 
vtM  Doubt. 

RefasBl  to  give  a  requested  Instrnction  that 
"a  reasonable  doubt  of  a  person's  gnilt  may 
exist,  though  there  may  not  be  a  probability  of 
bii  Innocence,"  Is  not  error ;  a  full  and  proper 
charge  on  the  subject  having  been  given. 

2.  OanoKAL  Law  «='1102— HAauLKss  Baaoa 

— AFFTItMANCIX. 

Where  errors  of  procedure,  if  any,  are  haim- 
less,  and  the  evidence  amply  sustuni  the  ver* 
diet,  the  judgment  will  be  affirmed. 

Error  to  Criminal  Court  of  Becord«  Or^ 
ange  Oounty;  T.  P.  Warlow,  Judge. 

George  Street  was  convicted  of  being  a 
common  liquor  dealer,  and  he  brings  error. 
Affirmed. 
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J.  A.  Bowe,  of  Orlando,  for  plaintiff  In  er- 
ror. Tan  C  Sweaiingen,  Atty.  Gen.,  and 
Worth  W.  fbammdl,  Asst  Atty.  Gen.,  for 
the  State. 

WHITFIELD,  J.  On  writ  of  error  to  a 
conviction  for  being  a  commoQ  liquor  deal- 
a  felony  under  the  statute  (chapter  6861, 
Acts  of  1915),  It  iB  cont»ided  that  the  court 
erred  In  refnsluff  a  requested  InstmctlCHi  that 
"a  reasonable  doubt  of  a  person's  guilt  may 
exist,  though  there  may  not  be  a  probability 
of  hie  Innocence,"  and  that  the  erldeDoe  does 
not  support  the  verdict 

[1 , 2]  Tne  state's  case  larg^y  depended 
npon  the  testimony  of  witnesses  employed 
to  detect  such  violations  of  the  law.  The  ev- 
idence, being  believed  by  the  Jury,  was  amply 
sufficient  to  sustain  the  CMivlctlon. 

If  the  refused  request  be  sound  law  and 
ia  arollcable  to  the  evidence  adduced,  the 
court  gave  a  full  and  proper  diarge  an.  rea- 
sonable doubt,  and  also  charged  that: 

"While  it  is  entirely  leffitlmate  for  the  sheriS 
to  employ  detectives  or  spotters  to  run  down 
and  ascertain  those  who  violate  the  law,  the 
coart  instructs  you  that  when  people  act  in  the 
capacity  of  private  detectives  or  spotters  their 
evIdeocQ  should  be  received  with  caution,  and 
it  becomes  the  duty  of  the  jury  to  scrutinize  the 
testimony  of  such  persons  to  say  whether  or  not 
the  testimony  of  the  persons  so  actins  is  biased, 
whether  the  interest  they  served  has  influenced 
them  to  an  extent  that  would  reflect  upon  or 
affect  their  testimony." 

Kven  If  errors  were  ctnmnltted  as  assert- 
ed, they  were  hannlesB,  In  view  of  the  whole 
record. 

Judgment  affirmed. 

BROWNE,  O.  J.,  and  TAYLOR,  EliUS, 
and  WEST,  JJ.,  concur. 


BAILEY  t.  STATE. 
(Supreme  Court  of  Florida.    Aug.  9,.  1918.) 

(SyllabM  ly  the  Court.) 

1,  Criminal  Law  «=>741(1),  742(1)— Rape 
4^51(4)  —  Teial  —  Pbovincb  of  Jubt  — 

FORCB. 

The  jury  are  the  sole  judges  of  the  credibu- 
Ity  of  the  witnesses  and  the  weight  of  the  evi- 
dence, but  not  of  its  sufficiency,  and  where  the 
teBdm<H)y  shows  that  the  pnMSCUtrix  made  little 
or  no  resistance  and  made  no  outcry.  It  fails  to 
show  that  the  offense  was  committed  by  force 
and  against  her  will. 

2,  CannNAL  Law  «»338(7)—EviDiifci3— In- 
box, vert  PBIBONEB'S  FBiCCIPB  FOB  WIT- 
NESSES. 

The  introductioD  In  evidence  before  the  jury, 
of  the  affidavit  filed  with  an  insolvent  prieoner's 
pnecipe  for  witnesses,  over  the  objection  Ot  the 
defradant,  is  reverriUe  oror. 
5.  OoNerrTunoNAi.  Law  <t=>250— WmfMSM 

^»2(1>— Equal  Pboteotioh— Tbuu*— Arn- 

DAvrr  AS  to  Pboof. 
All  persons  on  trial  are  entitled  to  eaual 
protection  ot  the  law.  An  insolvent  defeodant 
Las  to  make  affidavit  to  what  he  expects  to 
prove  by  his  witueeses  in  order  that  they  may 
M  subpoenaed.    One  who  is  able  to  pay  for  bis 


subpoenas  doea  not  have  to  do  thliL  and  to  per- 
mit the  affidavit  made  by  the  insmvent  defend- 
ant to  be  introduced  in  evidence  against  him  is 
not  according  to  him  the  eoual  protection  of 
the  law  that  It  accorded  a  suvent  defendant 

Whitfield  and  West,  JJ.,  diasmtlac. 

Error  to  Clrentt  Cooit,  Bt  Lode  Goimty ; 
S.  B.  Donnell,  Judge. 

OUle  Bailey  waa  convicted  of  rape  and  be 
Mngs  error.  Beversed. 

EJlwyn  Thomas,  of  Ft.  Pierce,  for  plaintiff 
In  error.  Tan  O.  Swearlngeo,  Atty.  Gen., 
for  the  State. 

BROWNE,  O.  J.  The  plaintiff  to  error 
was  convicted  of  rape,  and  sentenced  to  life 
imprlBonment  He  contends  that  the  evi- 
dence does  not  support  the  verdict,  and  that 
there  was  enar  In  admitting  In  evidence  the 
pnedpe  for  witnesses  and  the  liisolTen<7 
affidavit  filed  by  the  defendant 

The  prosecutrix,  a  20  year  old  married 
n^o  w«ich,  says  the  defendant  came  to 
the  camp  where  she  waa  alone,  and  asked 
her  to  go  into  the  tent,  and  she  refused,  and 
he  grabbed  her  by  the  arm  and  pulled  her  in, 
and  threw  her  <m  the  bed,  and  cfa<Aed  hor 
with  his  1^  hand  and  put  his  i«lTates  in 
her  with  liis  other  hand,  and  when  he  got 
through  he  got  up  and  said  he  had  a  good 
mind  to  take  a  hatchet  that  was  on  the  floor 
by  the  bed  and  cut  her  Qead  off  for  talking 
about  telling  Taer  old  man.  This  was  after 
the  alleged  commission  of  the  offense.  What 
she  was  doing  with  her  hands,  while  the  de- 
fendant was  putting  his  privates  In  her  with 
his  ri^t  hand,  she  does  not  say. 

The  [oisfMier  testified  he  had  had  aeznal 
Intercourse  with  the  prosecutrix,  and  had 
promised  her  9S  and  pair  of  shoes;  that 
when  he  saw  her  at  the  carap  she  asked  him 
why  he  did  not  "bring  those  shoes  and  my 
95,"  aud  he  told  her  he  was  br(Ae,  and  she 
told  him  he  must  be  messing  Ground  with 
some  other  woman,  and,  after  a  little  more 
talk,  he  went  on,  and  the  last  words  she  told 
him  was  that  he  was  going  to  be  son;.  Slie 
had  him  arrested  that  evening. 

A  witness  for  the  defense  testified  that  the 
prosecutrix  was  a  strumi>et,  and  in  the  hab- 
it of  having  connection  with  men  on  Satur- 
day nights  when  the  men  were  paid  off. 

If  the  defendant  had  sexual  intercourse 
with  the  prosecutrix.  It  was  with  little  or  no 
opposition  on  her  part,  if  in  fact  she  did 
not  qul(^y  yield  to  his  scdldtatifms. 

[1]  The  jury  are  the  sole  Judges  of  the 
credibility  of  the  witnesses,  and  the  weight 
of  the  evidence,  but  not  of  its  sufficiency. 
They  may  bare  believed  that  the  prosecu- 
trix told  the  troth,  but  what  she  said  did 
not  show  sufficient  resistance  on  her  part  to 
the  defendant's  advances  to  exdnde  the  idea 
that  her  opposition  to  his  wlU  was  nothing 
more  than  pretoue  or,  at  any  rate,  that  the 
act  was  consummated  while  she,  thongh 
"saying,  'ni  ne'er  consent,'  consented." 
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[2]  The  fifth  aaslgnmeDt  of  «Tor  r^tes 
to  the  introdnctloD  In  evldaice  by  the  state 
of  the  defendant's  pneclpe  for  witnesses  and 
bis  insolvency  affidavit.  This  was  objected 
to  by  the  defraidant  on  the  grounds  that  It 
was  "irrelevant  and  immaterial."  The  ef- 
fect of  the  court  overruling  this  objection 
and  permitting  the  Introduction  of  these  pa- 
pers was  to  give  the  court's  approval  to  th^ 
relevancy  and  materiality.  The  state  did  not 
offer  them  in  evidence  for  mere  pastime, 
but  because  the  state  attorney  thought  th^ 
were  material  and  t^ded  to  estaUlah  the 
guilt  of  the  prisoner,  and  that  It  was  proper 
for  the  Jury  to  consider  tbem'  In  determining 
the  guilt  or  Innocence  of  the  accused.  The 
court  adopted  this  view,  and  permitted  them 
Introduced  in  evidence.  This  was  reversible 
«rror. 

[S]  An  InsolT^t  prisoner,  who  desires  to 
bare  witnesses  summoned  In  his  behalf,  is 
required  to  state  in  his  affidavit  of  insol- 
vency what  be  expects  to  prove  by  than.  A 
prisoner  who  is  financially  able  to  pay  for 
hla  BubiMenas  is  not  required  to  do  this.  If 
the  affidavit  of  insolvency  of  a  prisoner  can 
be  used  In  evid«ice  against  him,  be  suffers 
because  of  his  poverty.  A  prisoner  who  is 
able  to  pay  to  have  his  witnesses  summoned, 
not  having  to  disclose  what  th^  will  testify 
to,  is  not  subject  to  the  disadvantage  of  hav- 
ing his  failure  to  call  his  witnesses  used  as 
evldoQCe  against  him.  and  it  follows  that  an 
Insolvent  prisoner  is  placed  in  greater  Jeop- 
ardy than  one  In  better  financial  drcnmstanc- 
es.  An  Insolvent  prisoner  would  thua  be  4e- 
Died  the  equal  protection  of  the  Imwm, 

The  Judgment  la  reversed. 

TAYLOR  and  ELMS,  JJ.,  concur. 

WmTFIBLD,  J.  (dissenting).  The  testi- 
mony of  the  victim  as  to  commission  of  the 
offense  by  force  and  against  her  will  corrobo- 
rated by  her  complaint  against  the  defendant 
at  the  earliest  practicable  time  and  other  cir- 
cumstances In  evidence  are  sufficient  in  law 
to  sustain  the  verdict;  and  on  the  whole 
testimony  the  verdict  does  not  appear  to  be 
against  the  evidence.  See  TuUy  v.  State, 
69  Fla.  662,  68  South.  934 ;  Doyle  v.  State, 
39  Fla.  155,  22  South.  272,  63  Am.  &L  Hep. 
159. 

No  harm  could  reasonably  have  resulted 
to  the  defendant  by  the  perhaps  erroneous 
admission  in  evld^ce  of  the  preeclpe  and 
affidavit  of  Insolvency  over  the  objection  that 
they  were  Irrelevant  and  ImmateriaL 

Where  a  verdict  Is  sustained  by  the  evi- 
dence, technical  but  harmless  errors  In  rul- 
ing on  the  admission  or  rejection  of  testi- 
mony will  not  cause  a  reversal  of  the  Judg- 
mmt  Graham  v.  Holmes,  78  Fla.  8^  74 
South.  &;  Owens  r.  State*  6&  Fla.  483,  62 
South.  651 ;  Gor^  t.  State,  71  Pla.  71 
South.  828. 

While  the  legal  ^ect  of  evid^ce  or  the 


lade  of  evidence  In  its  rcilaClon  to  a  Terdlet 

rendered  In  a  trial  may,  by  apprt^rriate  pro- 
ceedlngs,  be  reviewed  by  an  appellate  court, 
yet  conflicts  In  cmnpetent  testimony,  the 
weight  of  legal  evidence,  and  the  credibility 
of  competent  witnesses  are  primarily  for  the 
determination  of  the  Jury;  and  wbere  there 
is  some  substantial  competent  evldrace  of 
all  the  facts  l^ally  essential  to  sui^rt  the 
verdict,  and  there  is  nothing  in  the  record 
to  indicate  that  the  jury  were  not  governed 
by  the  evidence,  a  refusal  of  the  trial  court 
to  grant  a  new  trial  on  the  ground  of  the  In- 
suffldency  of  the  evidence  to  sustain  the  ver- 
dict should  not  be  disturbed  by  the  appellate 
court  Graham  v.  State,  72  Fla.  SIO,  73 
South.  C04 ;  Dt^le  T.  State,  aapn, 

WEST,  oMcnTa. 


BLACKWBLL  et  ah  T.  8TATB. 
(Supreme  Court  of  Florida.  July  27, 1918.) 

(ByUabu*      the  Court.) 

1.  Gbiminai.  Law  «=»126(2)  —  CnanoB  or 
Venue— IjOoax,  Pbbjudicb. 

Where  U  is  alteced,  in  an  affidavit  of  the 
defendant  In  a  criminal  case,  in  support  of  a 
motion  for  a  change  of  vena^  that  Uie  defendant 
is  odious  to  the  people  of  the  county,  that  the 
prejudice  against  him  is  very  greaL  and  that 
a  fund  had  been  subaeribed  to  by  the  dtuena 
of  the  county,  and  collected  by  a  deputy  sheriff, 
to  raoploy  additional  counsel  to  assist  in  the 
prosecution  of  the  defendant,  and  wbere  two 
of  the  attomeya  (or  the  defense  swear  that,  on 
account  of  the  vast  and  powerful  infiuence  of 
the  sheriff,  the  people  of  the  county  were 
greatly  pr^'udiccd  agaioat  the  defendants,  and 
that  the  sheriff  had  proclaimed  his  tielief  in 
the  guilt  of  the  prisraers,  and  thereby  caused 
the  people  generally  to  bate  and  despise  the 
defmdants,  and  believe  them  guilty,  and  these 
allegations  are  not  traversed  by  the  stat^  it 
was  reversible  orror  to  refuse  to  grant  a  change 
ot  venae. 

2.  CaiifiNAi.  Law  ^9l21— Obarok  of  Vkntib 

— PBEJUDICK  or  JCDOB— I>JSCKBnON. 

Where  an  applicatioQ  for  a  change  of  ven- 
ue is  baaed  on  the  prejudice  of  the  judge  against 
the  defendants,  no  discretion  is  vested  in  the 
judge  to  hear  and  determine  the  question  of 
whether  or  not  he  is  prejudiced. 
8.  Cbihinai.  Law  «=3l25— CHAnon  or  Vxs- 
tn— PaEjuDicE  or  Junoi. 

Where  it  is  alleged,  in  an  affidavit  in  sup* 
port  of  a  motion  tor  diange  of  venue  on  tM 
grounds  of  the  prejudice  of  the  judge  against 
the  defendant,  that  the  judge  "yielded  to  pub- 
lic clamor,"  and  called  a  special  term  of  the 
court  a  short  time  before  the  regular  term  of 
the  court  would  convene,  and  that  ia  doing  this 
he  acted  "solely  at  the  behest  of  public  senti- 
ment," and  that  he  did  this  without  any  other 
and  further  reckon  than  that  the  "people  of 
the  county  demanded  speedy  justice,"  it  was 
reversible  error  to  refuse  the  moticm. 
4.  CamiNAL  Law  «=>730(1)  —  Conduct  or 
Tbial— Ubuaekb  or  Oo'dnsbl. 

Remarks  made  by  counsel  in  the  presence 
of  the  jury,  wliich  would  naturally  tend  to  in- 
fluence their  minds  to  the  prejudice  of  the  de- 
fendants, when  called  to  the  attention  of  the 
court,  should  be  stricken  from  the  rerord,  and 
the  jury  admonished  that  they  should  give  no 


«aBVW>  oOer  easss  SM 


auna  toplo  and  KBY-NUHBBa  in  aU  lUr-NombsreA  XHgssU  and  todtias 

Digilized  by  Google 


732 


79  BOTTTHBRN  KBPOWTBR 


<FU. 


consideration  to  inch  Temark&  ud  Uie  refusal 
of  tfaa  court  to  do  so  It  rereraiUe'  error. 

5.  Cbihinai.  Law  ^r25— Comduot  or  Tai- 

AL— AaOUUBNTB  OF  COUKSKX- 
It  is  improper  for  counsel,  tn  his  artru- 
ment  to  the  Jury,  to  say,  "If  there  la  any  error 
committed  la  thia  case,  the  Supreme  Court,  over 
in  the  caplul  of  our  state,  la  then  to  correct 
It,  if  an;  error  should  be  dooe,"  aa  t^e  effect 
of  this  would  be  to  cause  the  Jurr  to  lessen 
their  estimate  of  the  weirht  of  their  responsi- 
bility.  and  the  lefuaal  of  the  court  to  atrilie 
the  same  from  the  oonsidrntlOB  of  the  Jury 
is  reversible  error. 

6.  Obihinal  Law  «s»72&— Gouduct  or  Tbx- 

AI^ABOUHIKTB  Or  OOUHSKL. 

Language  used  by  counsel  in  hit  argument 
to  the  jury,  tending  to  influence  them  to  shift 
tbe  burden  of  tiheir  responsibility  from  them- 
selves to  the  Supreme  Lourt,  is  improper,  and 
when  called  to  tiie  attention  of  the  trial  Judge 
ahould  be  atricken  from  the  eonaideratiOD  of 
tbe  jury,  and  the  xofoaal  to  do  so  ia  imnible 
•mr. 

7.  CBnaifAX  Law  «»730{1)      Conduct  or 

TBIAlr-KBMABKS  or  C0UN8EI.. 

Remarks  m«le  by  counsel  in  Ua  argument 

before  the  jury,  prejudicial  to  tha  defendants 
and  concerning  matters  whidi  are  not  proper 
for  the  jury  to  consider  when  they  retire  to  de- 
liberate upon  their  verdict,  ahould  be  stricken 
by  the  trial  ju<M(e,  and  the  refusal  to  4o  bo, 
when  brought  to  Us  atteatiMi,  is  cmrrible 
error. 

&  JCRT  «=907(9--QrAijncATioif  or  Jubobb 

— INTBBEST  IN  RESULT. 
One  who  contributes  to  a  fond  to  onploy 
an  attorney  to  assist  in  the  proeecotion  of  a 
person  charged  with  an  offense  is  disqualified 
to  sit  as  a  juror  on  his  trial  for  sudi  offense. 

(Additiotkct  fiyUobut  (g  BMtorial  Bff.) 
9:  Cbihinal  Law  %  10110(7)  —  BvxsBircs— 

In  a  prosecntifln  tm  murder,  it  was  vctot 
to  admit  testimony  of  a  witness  as  to  an  at- 
tempt by  defendant,  two  ycsrs  b^re  the  mur- 
der, to  have  a  dog  pcdstmed ;  such  testimony  be- 
ing irrelevant. 

la  Crihinai,  Law  ^»4B0  —  Bwdbhc*— A»- 

inaSIBTUTT. 

In  a  prospcntion  for  murder,  it  was  error 
to  admit  evidence  by  the  sheriff  that  in  his 
^Hiinitwi  there  was  sufficient  evidence  before  the 
jury  to  convict. 

Whitfield,  J.,  and  Simmmis,  Circuit  Judge, 
dissutiDg. 

EiTor  to  Orcoit  Oourt^  OkalooBB  Ooont;; 
A.  G.  Campbell.  Jodge; 

Will  Blackwdl  and  anoQier  -wen  coavlct- 
ed  of  murder,  and  tta^  bring  error.  Be- 
versed. 

h.  S.  Laird,  of  Pensacola,  L.  W.  Kelson,  of 
St  Aagustlne,  W.  W.  Clark,  of  Mtlton, 
and  W.  J.  Rice,  of  Crwtvlew,  for  plaintiffs 
tQ  error.  Van  C.  Swearlngen,  Atty.  Gen.,  and 
C.  O.  Andrenra,  AssL  Atty.  Gen.,  for  the 
State. 

BROWNE.  C.  J.  Will  Blackwen  and 
RoK'rt  Blackwell,  brothers,  were  Jointly  In- 
dicted in  Okaloosa  county  in  two  s^rate 
Indictments  for  the  murder  of  M.  M.  Davis 
nud  hU  wife,  Kancy  Davis,  and  on  May  T, 
1917.  were  put  upon  trial  under  the  Indict- 
ment charidng  tbem  wltb  the  Border  of 


Nancy  DaTla  Dnrlng  tlie  coarse  of  Uie  trial 
the  defendant  Will  Blacfcwell  escaped  from 
custody,  thereby  necessltstlng  an  order  of 
mistrial.  After  a  lapse  of  abont  three  week^i 
he  was  recaptured,  and  mi  July  2,  1917,  the 
defendants  were  placed  (m  trial  for  Oie  mur- 
der of  M.  M.  Darls,  were  convicted  of  mur- 
der In  the  first  degree  and  smtenced  to 
death.  The  case  comes  here  for  review  on 
writ  of  error. 

[1]  fniere  are  23  assignments  of  error, 
some  of  wblcb  bare  been  abandoned,  and 
others  It  will  not  be  necessary  for  tts  to  cod- 
sider.  *Tbe  second  sssfgnment  Is  tbat  tbe 
court  erred  In  denying  defendants*  motioo 
fw  a  change  of  venue.  Tbe  grounds  of  the 
motion  for  a  t^ange  of  venue  are  as  follows: 

"(1)  That  they  fear  that  they  will  not  receive 
a  fair  trial  in  the  drcnit  court  of  the  E^rac 
judicial  dreuit  of  Elorida,  In  and  for  tbe  coun- 
ty of  Okaloosa,  or  in  any  other  coonty  witbia 
said  dreuit.  on  account  of  the  prejudice  of  tbe 
judge  of  said  court  against  thetn,  die  said  Will 
UlackweU  and  Robert  Bla<AwelL 

"(2)  On  Bcooont  <A  the  adverse  party,  to  wit. 
the  state  of  FkHrida,  by  and  throat  its  offi- 
cers, namely,  the  riieriB  and  his  deputies,  bar- 
ing an  undue  influence  over  the  minds  of  die 
Inhabitants      Okaloasa  county,  Florida. 

"(3)  Because  the  applicants^  the  said  Will 
Blackwell  and  Robert  Blackwdl,  are  so  odioos 
in  the  minds  of  the  people  of  Okaloosa  countr, 
E7orida,  and  the  adjmning  coon  ties  to  OkaJoosi 
county,  Florida,  In  the  First  judicial  dreuit 
of  Florida,  on  aeeonnt  of  the  ruuKws  and  re- 
ports of  their  guilt  of  the  crime  with  wbidi 
thoy  are  charged,  that  it  wHl  be  Impossible  for 
them,  or  eitfier  of  them,  or  that  they  fear  it 
will  be  impossible  fOr  tiiflm,  or  either  of  them, 
to  obtain  a  fair  and  impartial  trial  in  said 
court." 

Both  the  defendants  made  afBdavlts  In 
support  of  the  motion,  and  Mr.  Laird  snd 
Mr.  Rice,  attorneys  for  tiie  d^^dants. 
swore  that  tbe  crime  diarged,  the  unprovcA- 
ed  and  deliberate  mnrder  of  a  very  old  mao 
and  his  aged  wife,  was  of  such  heinous  na- 
ture that  the  dtlzensUp  of  tbe  coonty  mn< 
necessarily  be  wrought  iqi  to  a  froixy  and 
great  anger  towards  any  one  so  nafortnnate 
as  to  be  diarged  with  It;  that  the  defend- 
ants were  ccnflioed  In  jail  in  Pensacola,  and 
were  not  brou^t  into  the  county  ia  whi^ 
they  were  to  be  tried  until  9  o'dodk  la  tbe 
morning  of  tbe  day  whoi  the  motton  was 
made ;  tbat  after  the  prlsiwws  were  biDogl^ 
into  oonrt.  and  arraigned,  tbe  attoni^rs  for 
tbe  defense  wve  ^vm  19  minntes  to  Inspeit 
tbe  indictment  and  oonCw  about  tlie  ca^: 
tbat  after  tbe  presoitatltui  of  tbelr  motion 
for  a  diange  of  vorae  tbey  were  gtvok  nntU 
2  pu  m.  (tf  the  same  day  in  wUdi  to  prcfiare 
affldarits  tn  support  of  th^  motion;  that 
tbe  defoidants  during  tliat  tlnw  woe  hand- 
cuffed together  and  closely  guarded,  ao  that 
they  n<v  dtber  ftf  tbem  fxmld  talk  with  aay 
one  about  the  case;  that  they  bad  no  kins- 
folk or  friends  to  go  out  and  see  any  ooe 
and  get  affidavits  for  th«n.  Tbeae  attm- 
neys.  officers  of  the  eaort  also  aware  that  to 
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tbelr  certain  knowledge  the  sheriff  of  the 
county  vw  a  tmt  po|»lar  man,  of  vast 
and  woDdertol  Influence,  who  bad  publicly 
proclaimed  on  many  different  occasion*  that 
the  defendants  were  gnUty,.and  In  thla  way 
be  had  exwdaed  a  wokterfal  and  undne  In- 
flnence  over  the  minds  of  the  mass  of  the 
dtizois  of  the  coantT.  and  had  aided  in  caus- 
ing the  people  generally  In  the  county  to 
bate  and  deapise  the  defendants  and  believe 
them  guilty.  Iliey  also  swcwe  that  they  be- 
lieved tha^  If  ttmj  were  glTn  a  reasonable 
time  to  go  out  and  see  tiie  pe^le  and  talk 
with  them,  they  could  secure  a  very  large 
percmtage  of  r^^table  dttzesis  of  the  coun- 
ty to  make  afBdavits  to  the  same  effect  as 
fbelr  affidavits. .  Against  these  spedflc  alle- 
gmttcms  Off  fact  tlw  state  imdaoed  an  afllda- 
Tit  by  the  derk  of  the  drcnlt  court,  who 
■tated  tiiat  be  had  triked  with  people 
reaidinK  tai  almost  every  sectkm  of  Okaloma 
coon^,  and  that  in  hla  oirinlon  the  defwd- 
antm  coold  receive  a  taSr  and  Impartial  trial 
in  that  ooostT.  B(r.  J.  H.  Sidibarg  and  Mr. 
Sutton,  0ie  sherUT,  in  their  affldavlts  stated 
that  In  thrir  ajjiaiooa  the  defendanti  conld 
get  a  taie  and  Impartial  trial  in  the  county. 
SAr.  Sutton  Old  not  deny  the  allegations  in 
tbe  affidavits  of  Hr.  Laird  and  Ur.  Rice  as 
to  Ilia  great  Influence  in  the  community,  or 
that  he  had  proclaimed  In  an  parts  of  the 
county  his  belief  In  the  guilt  of  the  prte- 
oners,  and  tiiat  his  attitude  towards  them 
bad  aided  In  causing  the  people  generally  In 
the  coun^  to  hate  and  despise  the  detend- 
ai^ts  and  believe  them  guilty. 

The  allegations  In  the  affidavit  <riC  the  de- 
fmdants  that  they  wne  odious  to  the  people 
of  Okaloosa  oonn^,  that  the  prejudice 
agnlnst  thou  was  very  great,  that  a  fund  had 
been  subscribed  to  by  tbe  dttews  of  the  coun- 
ty and  collected  by  cme  iSoon,  a  deputy 
sherUT,  to  employ  additional  counsel  to  assist 
the  state  attorney  to  prosecute  the  defend'- 
ants,  and  the  allegatloos  In  the  aflBdartts  of 
Mr.  Laird  and  Hr.  Hlce  that,  on  account  of 
ttie  Test  and  wooderftil  InjUoence  the 
oberiff,  tbe  people  of  the  county  w»e  greatly 
predudloed  against  the  defendants,  and  that 
tbe  dierifl;  by  proclaiming  his  bellet  in  the 
guilt  at  the  prisoners,  bad  caused  the  i^eople 
genersLlly  to  hate  and  de^rlse  the  defendants 
and  believe  them  guilty,  were  not  traversed 
1^  the  state,  and  Che  only  thing  before  the 
court  againA  these  very  strong  and  poidtlve 
dedaratUms,  showing  ancb  prejudice  as 
would  ]»eclude  fbeiT  obtalidng  a  fair  and 
Impartial  trial  In  the  eonnty,  were  the  state- 
ments of  three  perwms  that  In  tbelr  opinion 
tbe  pxlsoners  could  get  a  ftilr  end  Impartial 
trial  in  the  county. 

The  affidavits  of  the  defendants  and  Mr. 
Idlrd  and  Mr.  Bice  omtaln  anegatlons  of 
fact  upon  wbltih  tfaey  base  their  (^Anions  that 
a  fair  and  impartial  trial  could  not  be  had, 
and  against  these  were  lAaced  tbe  mere  opin- 
ions of  three  persons  that  the  prisoners 
cooM  get  a  fair  and  impartial  trial.  Not  ma 


denies  the  allegations  of  fluA  in  the  affldavlta 
produced  by  the  prlscmers.  If,  as  stated  in 
these  affldavlts,  the  sheriff  was  "a  popular 
man  In  the  county,"  and  "of  vast  and  wonder- 
ful induHice,"  and  had  "talked  and  publicly 
said  on  many  different  occasions  tbat  tbe 
defendants  were  guilty,"  and  that  '*he  had 
thereby  caused  the  people  of  the  county  to 
hate  and  despise  the  defaodants  and  believe 
them  to  be  guilty,"  and  a  fund  had  been  "so- 
licited <from  the  people  of  the  county  by  a 
deputy  of  tbe  sheriff  for  the  purx>ose  of 
employing  counsel  to  assist  In  the  prosecu- 
tioQ"  of  the  defendants,  which,  as  the  rec- 
ord shows,  was  subscribed  to  by  a  number  of 
persona,  and  that  Qiree  of  those  on  the  spedal 
venire  were  snfwcrlbers  to  the  fund,  can  it  be 
said  that  the  defendant  conld  obtal]>  a  fair 
and  Impartial  trial  in  the  face  of  sndi  con- 
dlOoDs?  As  the  court  below  decided  that 
question  in  the  affirmative,  and  as  a  jury  was 
obtained,  each  member  of  which  swore  that 
he  wu  unprejudiced,  and  as  the  case  will 
have  to  be  reversed  on  other  grounds,  we  are 
not  incUoed  to  disturb  the  court's  condufdon 
upon  that  pc^t. 

[t]  The  aKdicatlon  tor  a  dbange  of  venue 
cmtalned  the  further  ground  of  the  prejudice 
of  the  judgfc  mils  is  a  very  serious  Aarg^ 
and  one  not  apt  to  be  lightly  made,  me 
reooFds  of  thla  court  do  not  show  that  this 
pTovIalon  of  tbe  law  has  ever  before  been 
Invoked  by  a  defendant  In  a  criminal  proceed- 
ing. Tba  statute  seems  to  contemplate  that 
all  that  it  is  necessary  for  a  defendant  In  a 
criminal  case  to  do  is  to  make  affidavit  that 
the  JiiAgo  la  prejudiced  against  him.  and  it 
then  becomes  the  duty  ot  the  judge  to  trans- 
fa:  the  cause  to  tbe  next  nearest  circuit 

The  sections  of  the  law  governing  changes 
ot  venue  are  as  fidlows: 

"Judges  of  all  comti  in  this  state  shall  hav« 

power  and  it  shall  be  their  duty  to  srant  chang- 
es of  venue  of  all  cases  pcaa'mg  before  them, 
civil  or  criminal,  under  the  circumstances  and 
in  the  manner  hereafter  provided  by  this  ar- 
Ucle."   Section  1469,  (itttieral  Statutes  1900. 

"Such  change  shall  be  granted  if  either  party 
fn  any  civil  case,  or  the  defendant  in  any  crim- 
inal caBC,  shall  make  application  therefor  on 
oath  staong  that  he  fears  that  he  will  not  re- 
ceive a  fair  trial  in  tbe  court  where  the  suit 
is  pending,  on  account  of  the  prejudice  of  the 
judge  of  the  aaid  court  againat  the  applicant  or 
in  favor  of  the  adverse  party,  or  on  account  of 
the  adverse  party  having  an  undue  intlaenoe 
over  the  minds  of  the  inhabitants  of  tbe  ooun- 
ty  or  justice's  district  in  which  the  case  is 
pending,  or  on  aocoant  of  applicant  being  so 
odious;  such  application  shall  fully  and  dis- 
tinctly set  forth  tne  facts  npon  which  the  same 
is  foanded."  Sectitnt  1471,  General  Statutes 
1900. 

"In  an  applieationB  for  change  of  venue,  ex- 
cept when  made  npon  the  grounds  of  prejudice 
of  the  pending  judge,  the  adverse  part^  shall 
have  the  right  to  traverse  the  allegations  of 
the  application,  and  tbe  court  shall  hear  the 
evidence  produced  by  either  party  and  shall  de- 
cide the  matter  accordingly.'*  Section  1474, 
General  Statutes  1906. 

"Whenever  it  shall  be  made  to  appear  to  the 
satisfaction .  of  the  presiding  judge  of  any  ot 
the  drcuit  courts  of  this  state  that  the  ventie 
of  any  cause,  then  pending  in  snch  court,  should 
be  muged  either  becauae  a  fair  and  invartial 
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trial  cannot  be  had  In  the  couQtT  where  the 
crime  ma  committed,  or  bec&use  It  is  imprac- 
ticable to  fet  a  qualified  jury  to  try  the  case  in 
the  county  where  the  crime  was  committed,  or 
where  it  appears  from  the  ezamiQatioD  of  the 
books  of  registration  of  the  county,  that  there 
are  not  a  sufticient  niimber  of  registered  voters 
to  form  a  grand  and  petit  jury,  it  shall  be  in 
the  power  and  discretion  of  such  jud^e  to  change 
the  venue  of  such  case,  from  the  circuit  court 
of  the  county  where  such  cause  is  at  the  time 
pending  to  the  circuit  court  of  any  other  coun- 
ty witlun  the  same  circuit."  Section  3097.  gen- 
eral Statutes  1906. 

Section  1471  contains  three  separate 
grounds  for  a  diange  yearn — tbe  prejudice 
ot  the  Judge  against  the  applicant  or  tn  favor 
the  adverse  party;  the  ondue  Influence 
over  the  minds  of  the  inbaibltants  the 
covn^,  by  the  adverse  puty ;  and  tike  odl^ 
ousness  of  the  applicant.  After  enumerating 
these  ground^  the  statute  provides  Uiat  the 
applicant  "shall  fully  and  distinctly  set  forth 
the  facts  i^tm  whldi  the  same  Is  founded." 
It  seems  quite  clear  that  it  la  the  Intention 
of  Hie  law  that  no  dlscretloa  be  left  with  the 
Judge  wbai  the  apitUcatloii  Is  based  upon  his 
prejudice^ 

In  the  case  of  State  t.  Orlnstead,  10  Kan. 
App;  78,  61  Pa&  976,  the  court,  in  discussing 
the  moital  attitude  ot  a  trial  Judge  whom  the 
defendant  In  «.  criminal  action  iSmtsbA  with 
prejudice,  said: 

"He  may  have  believed  that  be  could  act 
without  bias  or  prejudice  in  the  trial,  but  it 
would  be  an  experiment  dangerous' to  the  rights 
of  the  defendant  to  permit  him  to  make  the 
effort" 

That  was  a  case  where  the  defendant  was 
on  trial  for  cnminal  libel.  In  the  Instant 
case  the  court  was  experimentlDg  wlt^  the 
lives  (tf  two  men,  wfaidi  were  fcnrfdted  by  the 
Jury. 

In  Indiana  the  prejudice  of  the  Judge  Is 
made  a  ground  tot  a  change  of  venue,  and  In 
a  long  line  <^  decisions  it  Is  held  that,  when 
an  aflldavlt  is  made  charging  the  trial  Judge 
with  prejudice,  it  Is  Imperative  for  him  to 
grant  the  diange.  Witter  v.  Taylor,  7  Ind. 
UO;  Shaw  v.  Uamllton,  10  Ind.  182;  Bhat- 
tudL  T.  Myers,  13  Ind.  4A,  74  Am.  Dec,  236; 
Ooldsby  T.  States  18  Ind.  147;  Merdion  v. 
Stat^  44  Ind.  096;  Manly  r.  State,  02  Ind. 
216. 

[S]  But  in  the  instant  case  the  defendants 
went  further  tlian  waa  apparently  neces- 
sary, and  stated : 

"THiat  the  judge  of  the  said  county,  without 
other  or  further  reason  than  that  the  people  of 
the  couuty  of  Okaloosa  demanded  speedy  justice 
and  no  delays  of  the  law,  acting  at  the  behest 
of  public  sentiment,  has  called  this  special  term 
of  court  to  try  the  said  defendants,  when  accord- 
ing to  the  statutes  of  the  state  of  Florida  the 
regular  fall  term  of  said  court  would  commence 
on  the  last  Monday  of  August  of  this  year." 

This  is  ft  charge  that  the  Judge  in  calling 
the  special  term,  acted  at  the  behest  of  pub- 
lic sentiment,  and  without  any  other  or  fur- 
ther reason  than  that  the  people  of  the  coun- 
ty demanded  "speedy  Justice."  It  Is  clear 
that  what  was  meant  by  this  statement  Is 
that  the  pet^la  demanded  the  oonvlctlon  oC 


the  defendants,  and  the  court  yitided  to  that 
demand.  We  cannot  divest  ourselves  of  the 
knowledge  whliA  we  possess  that  pe<4;>le  do 
not  demand  a  speedy  trial  ot  persnu  for 
ibe  purpose  of  aoQulttlng  them,  nor  does  the 
demand  for  speedy  trials  eclat  in  communi- 
ties where  there  Is  no  strong  ledlng  against 
men  charged  with  crime,  and,  however  Just 
the  public  sentiment  may  be  whidi  donands 
tlie  Bf>eedy  trial  and  conviction  of  venom 
believed  to  be  guUty  of  the  commission  of 
heinous  offenses,  the  courts  must  be  free 
fron  the  Influence  of  hostile  public  senti- 
ment. 

This  court  has  recognized  that  the  com- 
mission of  a  heinous  offense  Is  likely  to 
arouse  exdtanoat,  IndlgUi^tlon,  and  preju- 
dice against  a  pers<»i  accused  of  the  crime, 
and  that  a  Jury  may  be  affected  tber^y,  it 
the  trial  takes  plaoe  within  a  short  time 
thereafter. 

The  Judgment  in  the  case  of  Bice  v.  State. 
3S  Fla.  286,  17  South.  286,  48  Am.  St  Bep. 
246,  was  reversed  on  the  erldoice  which  the 
court  said  was  contradictory  ai^  incoudatr 
eat,  and  also  said: 

"^Ib  view  is  also  Influenced  to  a  considerable 
extent  by  the  fact  that  the  trial  was  had  within 
four  days  of  the  alleged  perpetration  of  the 
offense  diarged,  which  Is  so  likely  to  arouse  ex- 
citement, indlgnatlm,  and  prejudice  against 
the  accnsed." 

The  crime  for  whldi  the  Blackwell  broth- 
ers were  tried  waa  a  most  revolting  one.  An 
old  man  of  about  90  years  of  age  and  wife 
over  70  had  been  brutally  murdered,  for  no 
apparent  reastm,  although  an  effort  was  made 
on  the  trial  to  prove  that  they  were  murder- 
ed for  their  money,  which  It  was  claimed 
one  of  the  defeudants  knew  was  carried  la 
a  belt  around  the  waist  of  one  of  the  murder- 
ed couple.  About  $400  was  found  on  th^ 
persons  after  their  death,  and  no  satisfac- 
tory reason  appears  in  the  testimony  why 
the  murderers.  If  robbery  was  the  motive; 
did  not  accomplish  their  purpose. 

The  defendants  were  Indicted  on  the  30th 
of  April,  1917,  arraigned  on  May  1st,  and  the 
cause  set  down  for  trial  six  days  thereafter. 
On  this  day  the  defendant  Will  BlackweQ 
escaped.  He  testified  on  the  trial  tliat,  be- 
ing acquainted  with  the  strong  public  senti- 
ment In  the  county  against  him,  and  hav- 
ing failed  to  obtain  a  change  of  venae  or 
continuance  uotll  public  feeling  might  sub- 
side, he  knew  It  would  be  impos^ble  for 
hhn  to  get  a  fair  trial,  and  that  he  bribed 
the  detective  and  deputy  sheriff  to  permit 
him  to  escape.  He  swore  that  he  unlocked 
the  handcuffs  with  keys  furnished  him  by- 
the  detective.  This  Is  denied  by  the  ofll- 
cers,  who  say  that  he  slipped  his  hands  out 
of  them.  Will  Blackwril,  on  the  trial,  chal- 
lenged this  statement,  and  asked  that  the 
handcuff  be  produced  before  the  Jury,  to 
show  that  it  would  be  ImposslMe  tor  him 
to  slip  bis  hands  through  tbem.  Tbia  was 
not  done. 
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He  vas  recaptured  In  tbe  Utter  part  of 
May,  and  a  special  term  of  court  was  called 
for  the  2d  of  July  to  try  the  cause. 

The  revoltliig  crtme.  the  escape  of  one  of 
tbe  prisoners,  and  the  efforts  made  to  re- 
capture him  by  the  use  of  dogs  obtained 
fTMU  Torloas  persons  In  the  county,  all  tend- 
ed to  give  great  publicity  to  the  offense,  and 
to  cause  public  sentlmnit  to  run  high  aealnst 
the  persons  charged  with  the  crime.  In  this 
state  of  the  public  mind,  of  which  It  is  charg- 
ed the  circuit  Judge  bad  knowledge,  be  call- 
ed a  speciat  term  of  court  to  try  the  prison- 
ers, although  time  for  ocmvoilng  Uie  regular 
term  of  court  for  Okaloosa  county  was  mUy 
a  short  time  off. 

It  Is  apparent  and  quite  natural  that  a 
strimg  public  sentiment  hostile  to  tbe  de- 
fendants, existed  ix{  ^caloosa  ooonty,  and 
that  their  «>eedy  trial  was  demanded  by  tbe 
people.  In  order  Oiat  they  mlg^t  be  punish- 
ed for  the  crime  they  were  charged  with 
having  committed,  and  the  defendants  and 
tbelr  attorneys  alleged  in  their  affidavits 
that  the  circuit  Judge,  without  other  or  fur- 
ther reasfms,  yielded  to  public  clamor  and 
called  tbe  special  term  to  try  the  prlsmers. 

As  was  said  In  the  case  of  State  t.  Qrln- 
stead,  supra,  tbe  circuit  Judge  may  have 
"beliered  that  be  could  act  without  Mas  or 
prejudice  on  the  trial,"  but  the  d^wdonts 
did  not  believe  that  be  oould,  and  they  gave 
wbat  seems  to  us  to  be  sufficient  reasons 
tor  their  belief,  and  tbe  court  wred  In  re- 
tu^ng  flie  motion  for  diange  of  venufe 

Tbe  sixth  and  sevoath  assignments  of  error 
relate  to  the  rulings  of  tbe  court  below  in 
excusing  certain  Jurors  upon  Ibe  challenge 
of  tbe  state  for  caus& 

It  may  be  that  these  veniremen  wore  auali- 
fled,  and  should  not  have  been  excused;  but 
as  the  trial  court  has  a  large  discretion  In 
the  matter  of  excusing  Jurors,  and  as  it 
does  not  appear  that,  because  this  was  done, 
tbe  defendants  were  finally  forced  to  accept 
objecttonable  Jurors,  we  ffiid  that  these  as- 
signments ore  not  sustained. 

[4]  The  eighth  assignment  is  predicated 
on  a  remark  of  the  oaslatent  state  attorney 
in  tbe  examination  of  a  Juror  on  bis  voir 
dire,  who  was  being  interrogated  about  his 
mental  attitude  on  the  question  of  finding 
a  verdict  of  guilty  where  the  penalty  is  hang- 
ing, when  the  following  occurred: 

"Q.  I  mean,  have  yon  any  prejudice  against 
brinxing  In  a  verdict  of  guilty,  where  the  penal- 
ty is  hanging?  A.  There  ia  nothing  to  prevent 
it,  if  they  are  gniltv,  as  far  as  that  is  concerned. 
Q.  If  they  are  guilty,  yon  would  have  nothing 
to  do  with  the  penalty.  That  Is  up  to  the  judge. 
A.  Tee;  that  le  up  to  the  judge.  Q.  And  tne 
pardoning  board? 

"Mr.  Laird:  We  object  to  the  mnart  of  the 
connsel  that  it  is  np  to  the  pardoning  board. 

"Court:  I  think  he  has  a  right  to  ask  tbe 
quMtion. 

"Mr.  liOlrd:  We  object  to  tbe  statement  here 
at  this  time  that  it  will  be  np  to  the  pardoning 
board.  _ 

"Court:  ^e  objection  is  oruruled. 

■■Mr.  Laird:  Th9  defendants  except" 


The  assistant  state  attomeiy  must  have 
deemed  It  In  the  Interest  of  tbe  prosecution 
for  him  to  state  in  the  presence  of  tbe  venire- 
men, from  whom  the  Jury  to  try  the  prison- 
ers was  to  be  chosen,  that  the  future  action 
of  the  board  of  pardons  was  entitled  to  con- 
sideration by  them,  else  the  question  would 
not  have  been  asked,  and  the  court  would 
not  have  refused  to  strike  it  from  the  record 
on  motion  of  defendants'  counsel.  If  it  had 
been  a  mere  irrelevant  r^ark.  not  intro- 
duced to  have  any  effect  on  tbe  minds  of  the 
Jury,  the  lower  court  would  have  strldcen 
it  from  tbe  record.  It  must  therefore  be 
acc^ted  that  tbe  assistant  state  attorney 
bad  a  reason  for  putting  the  probable  action 
of  tbe  board  ot  pardons  before  the  Jury,  and 
tbe  Judge  considered  tbe  reason  a  good  one, 
and  by  his  ruling  gave  It  the  force  and 
Wright  of  bis  approvaL 

It  la  argued  by  tbe  defendants  that  the 
purpose  of  the  statement  by  tbe  state  at- 
torney was  to  bring  to  tbe  attentlim  of  tbe 
Jurors  tbe  fact  that  the  board  of  pardons 
Imd  recently  commuted  to  life  imtwisonmoit 
the  sentence  of  two  prisoners  who  had  been 
sentenced  to  death  for  a  murder  committed 
near  the  scene  of  tbe  X>avis  murder.  If  so. 
It  was  on  Imprc^r  remark,  and  should  have 
met  with  tbe  condemnation  of  tbe  Judge. 

If,  however.  It  was  tb»  assistant  state 
attorney's  ptupose  to  fix  tn  the  minds  of  the 
Jurors  the  thought  that,  if  th^  erred  in 
finding  a  verdict  of  guilty,  tbe  board  of 
pardons  might  or  would  correct  it,  it  was 
even  more  obJectUxiable.  That  tbat  thought 
was  probably  in  tbe  mind  of  the  assistant 
state  attorney  seans  inobable  from  the  ei^ 
ror  OMnplained  of  In  tbe  twenty-second  as- 
signment, which,  like  tliat  in  tbe  eighth, 
is  predicated  upon  tbe  refasal  of  the  trial 
Judge  to  strike  from  tbe  record  an  objection- 
able remark  by  the  assistant  state  attorney, 
by  which  be  called  to  the  attentitm  of  tbe 
Jury  that.  If  they  made  a  mistake  In  the 
verdict,  stmie  otb»  tribunal  could  correct  It 

[6]  In  the  hUl  of  exceptions  the  following 
facte  ai^tear:  The  assistant  state  attorney, 
In  the  course  of  his  argument  to  the  Jury, 
said: 

"If  there  is  any  error  committed  in  this  case, 
tbe  Sopreme  Onirt,  over  in  the  capital  of  oar 
state.  1b  there  to  correct  it,  if  any  error  should 

be  done. 

"Mr.  Laird:  If  the  court  ^ease,  we  object. 
"Mr.  Stokes:  He  brought  it  out, 
"Mr.  Laird;   I  BHid  he  always  did  make  that 
argument,  end  I  didn't  think  the  court  would 

fiermit  hln^it  ie  an  unfair  argument  to  the 
ury. 

"The  Court:  I  think  it  Is  legitimate  argument, 
after  what  has  been  said  by  counsel  on  the 
other  aide. 

"Mr.  TAird:  Note  an  aception." 

The  purpose  and  effect  of  this  remark  was 
to  suggest  to  tbe  Jury  tbat  they  need  not  be 
too  greatly  ooncemed  about  the  result  of 
their  deliberations,  because,  U  tbey  commit- 
ted an  error  in  forfritlng  the  lives  of  ttie 
prisfmers,  the  Supreme  Court  could  correct 
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tt.  To  tbU  remark  tlM  conrt  not'only  gare 
its  spproTal  by  overrallog  the  objectlom  at 
the  defendanta,  but  be  gave  It  bla  aanctlon  by 
the  statenunt: 

"I  think  it  1b  lagidmate  amment,  after  what 
has  been  said  bj  connad  on  ua  other  side.** 

In  the  case  at  Newton  t.  StutB,  21  Fla. 
fiS.  tbla  conrt  said : 

"If  the  remark!  eo  made  by  eonsiel  were 
pertinent  in  arfumenL  tbey  are  proper  for  the 
oooeideratioa  of  the  jury  when  they  hare  re* 
tired  to  deliberate  apcm  their  verdict.'' 

The  court  in  that  case  also  aald : 

"It  has  been  said  with  tmth  that  the  com- 
moita  and  anaments  of  eouneel  in  the  profreee 
of  a  trial  before  a  Jury  are  controllable  in  the 
discretion  of  the  Judge  who  presides;  it  Is  how- 
ever, a  jadicta]  discretion,  and  if  used  to  the 
injniy  of  either,  and  it  so  appears  properly  in 
the  rcoordt  an  sppdlate  court  may  and  should 
revise  and  control  it.** 

[I]  Hie  court.  In  refusing  to  strike  the 
nmark  of  the  assistant  state  attorney  as  to 
the  existence  of  a  Supreme  Court  to  correct 
any  error  that  might  be  made  In  the  trial 
Ot  the  cause.  In  effect  told  the  Jury  that  it 
was  proper  matter  for  them  to  consider  when 
they  retired  to  make  up  their  verdict  Call- 
ing this  vividly  to  the  attention  of  the  Jury 
toided  to  lessen  tbeir  estimate  ot  the  weight 
of  their  resptmslbiuty,  and  cause  th«n  to 
ahift  it  from  their  conacienoea  to  tbe  Supreme 
Court  This  court  will  not  lAiirk  that  re- 
q»on8lbtUl7,  but  will  condemn  euch  a  proceed- 
ing, and  declare  that  the  remark  of  the  as- 
slBtant  state  attorney  was  Impit^er,  and  the 
r^sal  of  the  trial  Judge  to  strike  It  trcm  the 
nmsidastlaa  of  the  Jury  was  prejudicial 
error. 

The  elghteoidi  and  nineteenth  assignments 
of  error  are  predicated  ap«i  the  admlsaibill- 
of  eTidmce. 

John  Helvensttm,  a  witness  ftir  the  state, 
testified  that,  about  two  years  before  the 
Davis  mnrdw,  a  man  by  the  name  of  Saun- 
d^  sold  three  steers  to  a  Mr.  Adams;  that 
Saunders  kept  a  dog.  and  Will  Blackwell 
asked  him  to  kill  1^  so  he  could  go  to  Saun- 
ders* place.  Witness  stated  that  be  told  Will 
Blackwell  that  he  bad  killed  several  dogs, 
and  that  he  did  not  much  mind  killing  a  no- 
account  dog.  l^is  testimony  was  clearly  li^ 
relevant,  but  was  not  objected  to  by  counsel 
tor  the  defradanta  when  offered.  We  make 
no  criticism  of  counsd  for  his  failure  to 
object  to  this  testimony  as  Irrdevant  Tb.6 
record  ehon's  that  a  mass  of  inelevant  tes- 
timony was  admitted,  to  whldi.  In  the  earli- 
er part  of  the  trial,  the  defense  interposed 
abont  50  objections,  and,  with  the  exception 
of  one  or  two,  they  were  avemiled  by  the 
court.  Such  testlmcHiy  In  no  wise  bore  upon 
the  issue  being  tried,  and  aenred  only  to  In- 
cnmber  the  record,  and  the  attorneys  for  the 
d^ense  may  have  deemed  an  etFort  to  ex- 
chide  it  unnecessary. 

The  witness  was  then  asked  this  duestlon : 

"Did  ha  lend  yon  anythUif  Z  ** 


To  which  be  vagUad: 

"Well,  he  aent  me  a  bottle  at  poiaoa.  I  mj 
poison;  he  sent  it;  I  couldn't  say  what  it  was.** 

He  further  testlfled  that  Hr.  Bobext  Black- 
well  gave  him  ^at  be  called  "ttie  poisora." 
and  that  he  kept  the  padiage,  and  when  call- 
ed on  by  the  state  he  produced  It,  and  was 
told  to  show  it  to  the  Jury.  It  was  then  of- 
fered in  evidence  by  the  assistant  state  at- 
torney, and  Hr.  laird,  the  counsel  for  the 
defendants,  objected  to  Its  introdnctlou,  and 
moved  to  strike  Oie  testinHHiy  of  tbe  witness 
in  relation  to  this  transacticm  as  Irr^evant 
and  Immaterial,  and  because  it  was  not  sbown 
"to  have  any  connection  with  tbe  Davis 
murder,  or  this  case."  The  court  denied  the 
moti<Hi  to  strike,  and  overruled  the  objection 
to  the  introduction  at  the  bottle'in  evidence^ 
and  pwmltted  it  to  be  Introduced  and  shown 
to  the  Jury.  It  devel<^)ed  on  further  a- 
aminatton  of  this  witness  that  a  young  wo- 
men lived  in  the  house  with  oM  man  Saun- 
ders and  his  wife,  and  it  appeared  that  WHl 
Blackwell  desired  to  visit  her. 

II]  The  entire  testimony  of  this  witness 
was  Improper  and  Irrelevant  and  as  Its  pur- 
pose and  effect  was  to  pr^udice  the  Jury 
against  the  prisoners  abont  transactions  that 
occurred  about  two  years  before  the  Davis 
murder,  and  had  no  connection  with  the  c&x, 
the  court  erred  In  refusing  to  strike  the  tes- 
timony and  permitting  the  bottle  allied  to 
contain  poison  to  be  Introdnced  In  evidence. 

The  twenty-third  assignment  of  error  b 
predicated  upon  the  court's  refusal  to  grant 
a  new  trial,  tba  fifth  ground  ot  whidi  was 
tbe  denial  of  tbe  motion  for  a  Change  of 
venue. 

We  have  discussed  the  showing  made  by 
the  defendants  in  their  applicatitm  for  tbe 
change  of  venue;  but  If  the  court,  in  tbe  ex- 
ercise of  its  discretion,  was  not  convinced, 
from  the  affldavlte  offered  at  the  time  tbe 
m<^lon  was  made,  Uiat  the  motion  should  be 
granted,  there  devdoped  In  the  course  of 
the  trial  strong  clrcnmstances  In  support  of 
the  defendants'  motion,  whidti  the  court 
should  have  takrai  into  oonsIderatliHi  in  de- 
termining Uiia  ground  of  the  nioti<xi  for  a 
new  trial. 

[t]  In  the  examination  of  the  Jurors  It 
develt^lKd  that  a  fund  had  been  subscribed 
by  a  number  of  citizens  in  the  county  to  em- 
ploy an  attorney  to  imwecute  the  case  a^nst 
these  defendants,  and  that  tbe  uslataut  state 
attorney,  who  conducted  the  case  for  the 
state,  was  the  person  so  employed. 

While  this  point  was  not  saved  by  the 
plaintuni  in  mor,  we  think  tbe  question  In- 
volved should  be  decided  1^  this  court,  as  It 
may  arise  in  another  trial  of  tbew  defend- 
ants. 

l^ere  la  some  conflict  of  autliorltles  oo 
whether  or  a  ooBtilbvt(v  to  a  fund  to 
apprehend  and  prosecute  a  ewtaln  daas  of 
violators  of  law  is  disqualified  to  sit  as  a 
Juror  on  tiie  trial  at  a  person  txa  an  oSe&se 
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Of  the  dan  to  Oie  fond  for  tlie  proaecatlon  of 
whldi  lie  was  a  omtrlbatM;  but  reasoo 
and  Justice  eeem  to  be  on  tbe  dde  ot  the 
courts  that  hold  that  such  a  person  Is  dla- 
qnallfled.  It  was  so  bdd  tn  Jackaw  t.  Sand- 
man, 64  Hun.  634,  18  N.  T.  Supp.  894.  Reft- 
pnbllca  T.  Klcbards.  1  Xeates  (Fa.)  480,  and 
State  T.  FuUerton,  90  Mo.  App.  411.  In  Com- 
moDwealtlk  t.  LiTermorei  4  Gray  Qlass.)  18, 
tbe  oonrt  said : 

"We  deeitt  ft  to  be  our  doty,  bowever,  to  say 
that,  in  our  jud^eat,  tbe  members  of  any  bbso- 
ciation  of  men,  combining  for  the  purpose  of 
mforcin^  or  withstanding  the  execution  of  a 
particular  law,  and  bindin;  tbemaelTeB  to  con- 
tribnte  money  tor  such  purpose,  cannot  be  held 
to  be  indifferent,  and  therefore  ou^bt  not  to  be 
permitted  to  sit  as  jurors  in  the  tnal  of  a  cause 
in  which  the  question  is  whether  tbe  defendant 
■hall  be  found  cuUty  of  Tiolatinff  that  law." 

In  an  early  Bnglt^  case  It  was  held  that, 
when  a  prosecution  was  Instituted  by  the 
Society  for  the  Suppression  of  Vice,  It  was 
held  that  tbe  defendant  was  entitled  to  be 
furnished  with  a  list  of  the  persons  who 
were.members  of  the  society,  so  that,  on  tbe 
call  of  the  panel  of  the  Jurors,  any  one  who 
admitted  he  was  a  member  of  the  society 
might  be  set  aside.  Heg.  v.  Nicholson,  8 
DowUng,  422.  4  Jurist,  558. 

As  this  precise  question,  however,  Is  not 
InvolTed  here,  we  do  not  pass  on  It  at  the 
time.  The  question  now  presented,  the  qnal- 
IQcBtion  as  a  Juror  of  a  person  who  has  con- 
tributed to  a  fund  to  employ  an  attorney 
■to  assist  In  the  prosecution  of  the  Identical 
person  charged  with  the  oOexiBe,  is  a  mudi 
stronger  one.  A  person  who  employs  or  con- 
tributes money  for  the  employmait  of.  an 
attorney  to  represent  one  side  of  a  cause, 
must  necessarily  b^iere  in  the  Justice  of 
that  side,  which  he  so  greatly  desires  to  have 
prevail  that  he  is  willing  to  contribute  mon- 
ey towards  its  success,  and  Is  not  unbiased 
or  withoot  prejudice.  One  of  the  surest  tests 
of  a  man's  belief  in  and  devotion  to  a  cause 
Is  his  willingness  to  contribute  money  for 
Its  success,  and  it  would  be  a  mockery  of 
Justice  to  permit  such  a  person  to  insure 
that  success  by  serving  as  a  Jnror  In  the 
cause. 

In  tbe  case  of  State  Moore,  48  La.  Ann. 
S80,  19  South.  285,  the  court  said: 

"In  the  attitude  of  the  contributor,  It  must 
•eem  difficult  to  maintain  bis  fitness  as  a  juror 
in  a  esM  the  iwosecatioa  of  which  he  has  en- 
listed bis  seal  so  distinctly  manifested  by  bis 
money  contribution." 

See  State  t.  Sultan,  142  N.  C  596.  54  S.  £. 
841.  9  Ann.  Gas.  310.  See,  also^  Boyle  t. 
People,  4  C(Ao,  176,  34  Am.  Rep.  76;  Starke 
V.  State,  17  Wyo.  55.  96  Fac.  148.  17  Ann. 
Gaa.  222. 

A  ntunber  of  Teniremoi  admitted  having 
subscribed  to  the  fund,  and  one  of  them  was 
permitted  to  serve  on  the  Jury.  This  was 
brought  to  the  attention  of  the  court  by  the 
defendants  during  the  progress  of  the  trial, 
by  a  motlm  for  a  mistrial,  which  was  de- 
nied. A  motion  for  a  mistrial  was  also  made 
79  SO.— 47 


on  the  ground  tlut  two  of  Oie  Jnrors,  who 
had  sworn  on  their  voir  dire  that  they  bad 
f(Hnned  <a  expressed  no  opinion  of  the  guilt 
or  Innocence  of  the  accused  and  could  gjve 
them  a  fidr  and  impartial  trial,  had  stated 
that  they  bad  kept  up  with  tbe  case,  and 
that  If  the  evidence  was  as  reported  that 
they  (referring  to  tbe  defendants)  "should 
han&  and  that  they  shonid  be  omvicted." 

niere  were  about  100  vadremoi  examined 
beifore  a  Jury  wa»  obtained,  more  than  a 
third  of  whom  admitted  that  they  had  form- 
ed or  expressed  opinimis  concerning  the  guilt 
or  Innocenee  of  tbe  accused. 

On  tbe  examination  of  rnUranan  A.  A. 
Allen,  be  swore  as  follows: 

"Well,  of  courae.  the  general  rumor  of  the  aet- 
tlranent,  the  whole  case  waa  grnng  against  them. 

a.  According  to  the  rumor  of  the  settlement, 
e  whole  case  was  going  against  them?  A.,  Yes 
sir.  Q.  Well,  did  you  believe  the  genera]  rumor 
of  the  settlement?  A.  I  bad  to;  it  was  tbe  gen- 
feral  rumor,  Q.  Then  you  had  formed  an  opin- 
ion as  to  the  guilt  or  mnocence  ot  these  men? 
A.  Tes,  sir." 

One  ot  tbe  purposes  of  a  moticn  for  a  new 
trial  Is  to  afford  an  opportuni^  for  tbe  trial 
Judge  to  otMrrect  any  imjudldal  enor  which 
he  may  .have  cranmltted  in  the  progress  of 
tbe  trial  of  a  cause.  If  the  Judge  waa  not 
satisfied  from  tbe  nnctmtradMited  array  ot 
facts  contained  in  the  affidaritB  offered  by 
the  defendants  to  show  predudloe  In  the  ooun: 
ty,  the  deTelopmoits  In  the  examination  of 
venlrttnen,  and  the  matters  brought  to  bis 
attention  during  the  trial  of  tbe  causey  were 
suffldoit  to  carzy  conviction  that  the  change 
of  veana  should  bave  been  granted,  and  the 
motlw  for  a  new  trial  that  rnita^ned  this 
ground  was  improp^ly  denied. 

After  a  most  careful  ezarainatton  ot  tbe 
testlOKmy.  we  are  unable  to  say  that  tbe 
verdict  could!  i/iopaely  have  been  found,  not- 
withstanding the  errors  that  we  bave  di»- 
cussed.  Tbe  nature  and  character  of  the 
testimony  and  ttie  ctmduct  of  the  trial  malte 
It  extremely  prtAImatlcaL 

Without  the  testimony  of  Mrs.  Eiixa.  At- 
well,  the  staters  case  would  bave  fallen  to 
the  ground,  and,  evok  If  it  be  acc^ted  as 
true,  die  does  not  say  that  ^ther  of  the 
Bbu^wells  admitted  to  ber  that  they  bad 
killed  tbe  Davlsea  Her  only  direct  testi- 
mony on  that  point  la  that  Will  BlackweU 
said  to  her,  "We  bave  killed  <dd  man  Bud 
Davis,"  and  that  she  said  to  him,  "Will, 
you  didn't  do  that?"  ,  and  he  replied,  "No, 
I  didn't;  but  the  boys  did." 

This  witness  and  her  daughter  Fannie 
testified  at  the  coroner's  Inquest  and  estab- 
lished a  complete  allbl  for  Will  BlackweU. 
She  swore  that  be  had  been  rooming  and 
boarding  with  her  for  a  year  before  the 
murder,  and  was  at  ber  home,  about  25 
miles  from  the  scene  of  the  murder,  at  an 
hour  that  made  It  impossible  for  him  to  have 
been  there  on  that  night  She  said  he  ba^ 
been  away  ail  that  day,  and  brought  back 
three  small  flsh,  which  she  cleaned  and  put 


Digilized  by 


Google 


788 


TO  SOUTHERN  RfiPOATflB 


(FTs. 


away,  but  dut  a  cat  got  Hkm;  «he  told 
him  thfn  the  next  day  at  dinner  time,  when 
he  asked  aboat  tbem.  She  testlfled  at  the 
ctnroner'a  Inquest  that,  when  Will  BUuAwdl 
came  home,  aboat  half  paat  7  or  8  that  nli^t, 
hla  clotties  were  Wet  from  a  drtOUng  rain 
that  waa  falUng,  and  that  die  went  into  tbe 
room  oecnpled  tij  a  man  named  BabooA  to 
get  talm  eome  dry  clothing.  This  she  denied 
on  the  trial;  but  her  former  testimony  waa 
corroborated  by  Baboodc,  who  teitlfled  that 
she  came  to  his  room  and  toiA  him  that  she 
came  to  get  some  dry  dothlng,  viilch  waa 
in  there.  He  said  he  heard  the  cooTeraa* 
tlon  at  dinner  time  tbe  next  &xr  about  the 
cat  getting  the  flah;  he  farther  teatltied 
that  he  heard  a  man  In  oooTeraatUm  wltta 
her  alM»t  8  or  8  o'dock  im  the  night  ct  the 
murder,  and  the  next  day,  when  he  heard 
mil  BlackweU  talking,  he  reeognlced  hia 
voice  as  like  that  of  the  person  whom  he 
heard  talking  the  night  before.  Faimie  At- 
wdl  teetlfled  before  the  coroner's  Inquest  to 
the  same  effect  as  her  mother.  Both  of  tliem 
on  the  trial  repudiated  their  former  testi- 
mony, and  gave  most  damaging  testimony 
against  the  defendant  Will  BlackwelL  About 
a  week  after  the  arrest  (tf  Will  BlaiAweU, 
Mlsa  Atw^  was  locked  up  on  the  durge 
Qt  being  an  aoceasory  to  the  murder,  was 
kept  In  Jail  three  weeks  and  released  on  ball, 
and  had  not  been  placed  mi  trial  at  the  time 
the  Blat^weUs  were  tried.  BotH  BUxa  and 
E^nnie  Atwtil  braienly  claimed  oo.  the  trial 
to  have  eomndtted  perjury  at  the  eonnner'a 
inquest  Fannie  Atwell  says  she  swore  to 
lies  because  her  mothM-  toAA  her  to  do  so, 
and  Oie  mother  says  tbat  she  swwe  to  lies 
becaose  Will  BladEweU  had  threatened  her. 
She  attempts  to  Justify  ber  alleged  perjury 
at  the  coroner's  inqoeat  1^  sayti^  that  she 
did  It  in  "self-defense,"  and  that  she  was 
afraid  to  tell  the  truth,  at  ttie  inquest,  but 
was  not  afraid  on  the  trial,  because  Will 
BlackweU  was  In  Jail  and  ehe  bad  protec- 
tion. She  admits,  however,  and  it  is  a  fact, 
that  WIU  Blackwdl  was  in  Jail  at  flie  time 
ahe  testlfled  before  the  cmoaer.  She  at- 
tempts to  reccmcUe  the  absurdity  of  her 
reason  for  changing  her  testimony  by  saying 
that  he  told  het  that  the  "other  bays  would 
make  It  bad  for  her."  There  Is  nothing  In 
the  record  to  show  who  these  Imaginary 
boys  were,  nor  that  their  ability  to  do  her 
barm  was  not  as  great  at  the  time  of  the 
trial  as  when  she  testlfled  at  the  coroner's 
inquest. 

A.  3.  MeMn  testlfled  that  he  saw  Bobert 
Blackwel!  on  a  railway  train  at  Holts,  bound 
for  Pensacola,  about  7:30  p.  m.  oo  the  night 
of  the  murder,  which  made  it  impossible  for 
him  to  have  been  present  and  participating 
therein. 

Mrs.  Brin  Settles  testlfled  that  Will  Black- 
well  was  at  her  honse  about  22  mUes  frmn 
the  scene  of  the  murder,  the  nlg^t  it  was 
committed.  She  and  Uelvln  were  arrested 
for  perjaiy  in  the  presence  of  the  Jury  and 


befwe  a  warrant  had  bea  issoed  for  tli«n. 
Hie  purpoae  of  these  vectacnlar  arreatB 
was  to  dlacredlt  these  witnesses  with  the 

Jury. 

Several  days  after  the  arrest  of  Melvln. 
he  had  a  change  of  heart,  and  came  bai* 
Into  court  and  repudiated  his  former  teaU- 
mony. 

Matthew  Wilson  and  Jim  Sellars,  witness- 
es subpcsnaed  for  the  defendants,  were  ar- 
rested and  put  In  Jail,  charged  with  h^ag 
accMBorles  to  the  murder.  Sellars  was  kept 
In  Jail  until  he  was  taken  to  court  to  testi- 
fy, when  he  contradicted  the  testimony  of 
Robert  Blacfcwell.  who  said  ttiat  be  bad  oc- 
cult a  mmn  with  Sellan  in  Fmaacola  oa 
the  nigtat  of  the  murder.  Matthew  Wllwn, 
oa  several  occaaloos  whUe  In  Jail,  denied  to 
the  detective,  Moore,  having  seen  Will  Black- 
wdi  after  bis  escape.  After  being  in  Jail 
several  days,  and  holding  several  coavera- 
tlona  wltb  the  detective,  he  had  oike  with 
him  and  Mr.  Sutton,  and  be  saySk  '^Tbey  txM 
me,  if  I  would  um  Just  exactly  how  it  was, 
th«y  would  turn  me  out;'*  and  he  then  went 
into  court  and  testlfled  that  be  had  eeen  Will 
BlackweU  and  had  converaatloas  with  him. 
In  whicAk  Bladcwdl  made  damaging  admia- 
sioQS  to  him. 

The  method  resorted  to  In  this  case  of  pat- 
ting witnesses  in  Jail  on  ciiai^^  of  perjury, 
or  of  bring  acoeeBorlea  to  a  murder,  &|i  or- 
der to  make  them  tdl  the  trutli,  is  frauf^t 
wltti  the  danger  that  pnsons  who  need  this 
qiur  to  thdr  veracity  may  be  willing  to 
swear  falsely  to  save  themselves.  Torture 
was  anciently  applied  to  prIacMiers  to  malM 
them  confess  their  guilt,  but  it  Is  not  now 
oftoi  op«ily  resorted  to.  as  ezpertaice 
proves  that  men  will  omfess  to  crimes  they 
did  not  commit  to  txee  thansrtvee  ttom  pain. 
Mudi  mora  readily  will  a  pawm  bi  great 
fear  for  hlmsdf  Implicate  another  to  save 
hlms^ 

The  effect  of  these  arrests  waa  to  strike 
terror  to  Che  hearts  ct  all  Unse  persons,  and 
the  vague  Intangible  fear  of  some  imagtnarT 
"boys,"  tbat  Ellaa  AtweU  said  was  ber  rea- 
son for  committing  perjury  before  the  'Coro- 
ner, was  far  less  potent  than  the  present 
Impending  danger  of  a  prosecntloa  as  ae- 
cessory  to  a  murder,  where  public  sentiment 
ran  high,  and  where  the  terror  of  such  a 
situation  was  accentuated  by  Incaroeratlon 
in  JalL  EUza  Atwdl  recanted  throvgh  fear 
of  something  which  existed  to  the  same  ex- 
tent when  she  testlfled  on  both  occasions 
and  Melvln  recanted  because  of  a  diange 
of  heart  and  the  pn»nptlngs  of  a  sraidtlve 
conscience.  While  moral  suasion  of  a  bleed- 
ing conscience  may  perhaps  sometimes  caoss 
the  wlt±ed  to  recant,  imprisonment  and  dan- 
ger of  conviction  for  perjury,  or  as  acces- 
sory to  a  murder^  are  much  more  powerftd 
Influences.  In  sudi  a  plight,  Oallleo  recant- 
ed, and  the  record  In  this  case  does  not  dis- 
close that  Eliza  Atwell,  A.  J.  Melvln.  and 
Matthew  Wilson  were  superior  In  mind,  char- 
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actor,  consdoice,  oourase^  or  morala  to  thei 
great  aatroiuHner. 

Mrs.  Erin  Settles  was  Bubaequently  tried 
and  convicted  of  perjury,  committed  when 
testl^iug  for  the  defendants  in  this  cause. 
She  did  not  recant,  and  sabseqnently,  when 
testl^lng  In  har  own  brtialf,  she  stated  that, 
while  she  might  hare  been  mistaken  about 
the  night  when  Bladcwell  was  at  hw  house, 
she  still  believed  that  It  was  on  tlie  night 
that  the  Da  vises  were  killed.  Her  convic- 
tion was  afflnned  by  this  court,  and  the 
writer  of  this  opinion  concurred  in  It,  be- 
cause the  testimony  was  conSictlng  and,  the 
jnry  having  found  against  her,  he  was  re- 
luctant to  disturb  the  vwdict  If  the  rec- 
ord In  the  Instant  case  had  been  before  the 
ooort  at  the  time  Mrs.  Settles'  case  was  dis- 
posed of,  the  writer  of  tMs  opinion  would 
not  have  concurred  In  that  Judgment 

The  record  in  this  case  bristles  with  state- 
ments and  proceedings  prejudicial  to  the  de- 
fendants, whldi  In  the  aggregate  amounted 
to  a  denial  of  such  a  fair  and  impartial  trial 
as  every  person  Is  entitled  to  under  the 
Constitution. 

[II]  While  we  will  not  undertake  to  re- 
cite all  the  Improper  remarks  and  proceed- 
ings that  appear  In  the  record,  we  will  ad- 
vert to  some  of  them.  On  cross-examination, 
Sheriff  Sutton  was  asked  if  he  had  not  re- 
peatedly said  he  would  "break  their  necks," 
to  whldi  he  reviled,  "Well,  I  said.  If  the  law 
Bald  BO."  Be  also  volunteered  the  inffrrma- 
ticMi  that  he  said  he  "had  the  eridence."  On 
redirect  examination  the  following  testimony 
was  placed  before  the  Jury  by  the  assistant 
state  attorney: 

"Mr.  Stt^cs:  Q.  You  said  too  thought  yoo 
had  the  evidence  to  do  so7  A.  Ym,  sir.  Q.  You 
■till  think  so?  A.  Yes.  sir.  Q.  You  stUl  think 
yon  have  the  evidence  before  the  Jury?  A.  Yes, 
ilr." 

Although  there  was  no  objection  by  the 
def«>8e  to  this  opinion  of  the  sheriff  that 
there  was  sufficient  evidence  before  the  Jury 
to  convict  the  prisoners,  it  was  so  flagrantly 
In^rc^r  that  it  should  have  been  stricken 
by  the  court  of  its  own  motltm.  But  It  re- 
mained in,  and  the  Jury  carried  with  them 
Into  the  jiity  room  the  opinion  of  the  sheriff, 
who  Is  a  man  of  great  influence  In  the  county, 
that  there  was  sufficient  testimony  before 
them  upon  which  to  find  a  vwdlct  of  guilty. 

[7]  On  the  trial  a  motion  was  made  to 
have  the  shackles  removed  from  the  prisoners 
wbUe  In  the  courtroom  on  trial,  and  for  the 
appfiintment  of  an  eUflor  to  take  charge  of 
them,  because  of  the  Utter  feeling  of  the 
shcRiff  towards  than,  and  their  fear  of  him. 
To  this  Ur.  SbAes  objected,  announcing  la 
the  preaenoe  of  the  Jury:  "We  want  no  more 
escapee."  At  this  time  there  was  no  testi- 
mony before  the  Jury  that  WUl  BUcfcweU 
bad  escaped,  or  attempted  to  escape.  When 
WIU  Blackwell  testified  about  being  at  a 
place  In  fbib  vicinity  <nC  the  teesM  of  the  mur- 
der, SMne  time  befiwe^  Hr.  Btokas  «d»d  him: 
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I  "I>ld  you  tell  him  that  yon  were  campaign- 
ing, when  you  were  working  for  Mr.  Knott?" 
We  are  not  without  knowledge  that  dujrlng 
the  greater  part  of  1016  this  state  had  gone 
throuj^  one  of  the  hottest  political  contests 
that  had  been,  waged  since  the  days  of  re- 
construction, and  feeling  ran  high  between 
the  supporters  ot  two  contesting  candidates 
for  Governor,  one  of  whom  was  Mr.  Knott. 
The  fact  that  Will  Bladcwell  was  a  sup- 
porter of  Mr.  Knott  waa  twice  brought  to 
the  attmtlon  of  the  Jitt7  by  the  assistant 
state  utttwDey,  It  Is  not  necessary  to  com- 
ment on  the  purpose  or  poaslMe  ^ect  of 
twice  injecting  this  into  the  testimony.  Will 
Bladnrell  was  asked  at  whose  house  he  stay- 
ed on  a  certain  night  after  his  escape,  and  he 
replied,  "I  can't  tell  on  my  frtends.'*  Ha 
was  tbea  taid  by  the  court,  "Answor  the 
question."  to  which  he  replied:  "I  can't  an- 
swer the  question.  I  can't  t^  m  my  frioida. 
I  would  rather  go  to  Jail,  and  stay  there,  be- 
fore I  would  do  that"  At  another  period  In 
his  testimony  he  again  stated:  "I  told  you 
I  wouldn't  tell  on  my  tilwds."  The  assistant 
state  attorn^  then  InvcAed  tbB  aid  of  the 
court  to  require  him  to  betray  his  fri«ida, 
and  the  Judge  replied,  'The  court  can't  do 
anything  more  than  put  him  In  Jail,  and  be 
U  already  In  Jail."  BUdnveU  then  said,  "The 
Jail  is  hlB  Btimigest  weapon;"  and  the  assist- 
ant state  att(wn«y  said,  ''No,  the  strongest 
weapon  is  the  gallowa"  At  another  point  In 
the  taking  of  the  testimony,  the  court,  in 
overruling  an  objection  by  the  state  to  testi- 
mony In  bttMt  of  the  defmdants,  said,  "It 
can  go  In  for  what  It  Is  worth.'*  This  remark 
by  the  court  teided  to  discredit  the  testimony 
in  the  minds  oC  the  Jury. 

Robert  Blackwell  testified  that  Jim  Solars 
occupied  a  room  with  him  In  Pftiaacola  thft 
night  of  the  murder,  and  on  cross-examina- 
tion of  the  former  the  assistant  state  attor- 
ney asked  him,  "Do  you  know  that  Sellars 
was  suspected  of  being  the  third  man  with 
yon  and  Will?"  and,  "Do  you  know  that  Sel- 
lars had  a  bad  reiratatioa?"  Sellars,  after 
being  incarcerated  aa  an  accessory  to  the 
murder,  testified  in  btiialf  ot  tiie  8tat& 

In  the  »amlnatl(Ht  i»C  WIU  Bladcwell,  he 
was  asdced  by  the  assistant  state  attorney: 

"Were  you  in  jail  for  poisoning  a  man  in  Ten- 
nessee?'* "Weren't  you  In  jail  for  selling  whis- 
ky? "  "Did  you  steal  that  pistol  from  Mr.  A. 
F.  J.  Smith,  at  Holts?  " 

Blac^wdl  answered  these  questions  In  the 
negative  and  no  testimony  was  offered  by 
the  state  to  ccmtradlct  him,  or  In  support  of 
the  insinuations  oontaioed  In  the  questions. 

When  the  physician,  who  examined  Will 
Blackwell's  physical  cmdltion,  testified  that 
he  had  only  "one  lung  and  that  his  heart  was 
bad,"  the  assistant  state  attorney  said  to  him. 
In  the  presence  of  the  Jury,  "You  didn't  ex- 
amine his  consdence,  while  you  were  examin- 
ing Ilia  physical  condition?"  This  statement, 
and  one  or  two  other  Impn^r  ones  made  by 
the  aaslstant  state  attorney,  tending  to  preju- 
dice the  jury  against  the  prisooers,  were 
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stricken  from  the  record  after  the  harm  bad 
been  done ;  but  at  no  time  did  the  judge  ad- 
monish the  assistant  state  attorn^  about  the 
impropriety  of  such  remarks  and  inatract 
him  to  dlsccntinue  them. 

The  record  contains  about  1,200  pages  of 
testimony,  the  greater  part  of  which  conslsta 
of  Irrelevant  and  Immaterial  matter.  On 
the  part  of  the  state  there  was  a  very  con- 
siderable portion  that  was  not  pnnierty  In 
cross,  but  was  admitted  over  the  objection  at 
the  defense;  but  when  Will  Bladiwell  asked 
one  of  the  state's  witnesses,  on  cross-exami- 
nation, a  question  which  he  thought  might  be 
helpful  to  his  defense,  it  was  objected  to  by 
the  state  as  not  "properly  In  cross,"  and  the 
corfrt  sustained  the  objection.  When  WW 
Blackwell  was  on  the  stand  In  his  own  behalf, 
he  was  Interrogated  by  one  of  the  Jurors 
about  bis  escape,  and  In  giving  bis  ezftenar 
tlon  of  It  he  said: 

"After  they  made  the  proportion  to  me  In 
Pensacola,  I  knew,  if  I  conldn't  get  a  change  of 
Teuue,  the  conditions  were  such  X  dida't  have 
no  chance  to  have  a  fair  trial,  and  I  knew  it 
I  knew  I  couldn't  possibly  bare  a  fair  trial; 
ibtiy  forced  me  to  trial  without  any  chance  to 
make  my  defense— without  any  witnesses.  I 
thought  Mrs.  Atwell  was  going  to  be  a  witness 
all  the  time  until  I  came  up  here  and  was  ar- 
raigned. I  saw  I  was  going  to  be  convicted.  I 
thought  before  that  she  was  going  to  be  a  wit- 
ness for  me,  and  I  knew  X  could  not  be  oonvicted 
with  three  witnesses  in  my  own  home  to 
swear—" 

He  was  then  interrupted  by  the  assistant 
state  attorney,  who  said  the  defendant  might 
reserve  his  argument  until  all  the  evidence 
was  In,  and  the  court  of  Its  own  motion  said 
to  the  prisoner,  "Just  answer  the  questlcxi." 

Throughout  the  trial  the  greatest  latitude 
was  allowed  the  assistant  state  attorney, 
but  the  defense  was  held  to  the  strict  rules 
o(f  evidence  and  procedure. 

We  consider  It  necessary  to  call  attention 
to  these  matters,  so  that  another  trial  at  the 
defendants  may  tie  free  from  slniUar  Im- 
proprieties. 

.  The  judgment  Is  reversed,  and  a  new  trial 

awarded. 

TAYLOR  and  ELLIS,  JJ.,  concur.  WEST, 
J.,  disqualified. 

SIMMONS,  Circuit  Judge  (dissenting).  The 
first  error  found  by  the  majority  Is  developed 
under  the  second  assignment,  which  questions 
the  refusal  of  the  court  below  to  grant  a 
change  of  venue.  The  motion  for  a  diange  of 
venue  was  based  upon  the  alleged  prejudice 
of  the  pre^dlng  Judge  and  the  ill  repute  of 
the  defundants  in  Okaloosa  county.  This 
motion  was  made  under  the  provlsiMiB  of  sec- 
tion 1471  of  the  General  Statutes  of  1906, 
which  provides  that  the  oi4>oslte  imrty  may 
dray  the  truth  of  any  allegation  of  the  mo- 
tion, except  the  all^tlon  liiat  the  trial  Judge 
is  prejudiced,  when  Buch  allegation  is  made. 

Tlie  state  did  traverse  the  truth  of  the  al- 
legatitm  that  the  defendants  were  so  odious 
In  OkoloDH,  county  as  to  prevent  them  Crom 


securing  an  impartial  jury.  l%e  court  tO(A 
testimony  upon  the  issue  tbns  made^  and  de- 
dded  against  the  defendants.  The  testimony 
anyrty  sustained  this  decision,  and  Its  correct- 
ness was  further  attested  by  the  procurement 
of  a  jury  of  12  good  and  lawfnl  men.  accept 
ed  by  both  parUea  Roberts  v.  States  72  Fla. 
1S2,  72  South.  (MSl 

The  statute  under  oonsldezation  concludes 
wltb  these  words: 

"Such  application  shall  falLp  and  dittinetly 
set  forth  the  &cts  upon  which  the  same  is 
founded." 

In  other  words,  it  Is  not  suffideat  mrady 
to  aay  that  the  defendant  is  odious,  or  that 
the  presiding  judge  Is  predudloed.  These 
statoneats  would  be  mere  ooncliMkHifl.  The 
facts  must  be  staled,  so  that  the  court  may 
intelligently  pass  upon  the  motion.  Other- 
wise, a  defeodant  <Aarsed  wltb  a  s^ooa 
offense  or  even  a  bard-pieased  defendant  la 
a  dvll  Bult,  might  trifle  with  the  court  and 
the  law,  and  bandy  the  case  around  from 
court  to  court,  in  the  bcq;>e  that  time  and  cir- 
cumstance mii^t  mitigate  the  inclemency  ^ 
his  plight. 

Defendants'  counsel  recognized  this  prin- 
ciple of  law,  and  undertook  to  state  the  facta 
upon  whldi  the  allegation  of  the  judge's 
preiludlce  was  based.  These  facta  are  stated 
as  follows: 

"Tbat  the  judge  of  the  said  court,  without 
other  or  further  reason  than  that  the  people  of 
the  county  of  Okaloosa  demanded  'speedy  jos- 
tice'  and  no  delay  of  the  law.  acting  at  the  be* 
best  of  such  public  sentiment,  has  called  this  spe- 
cial term  of  court  to  try  the  said  defendant^ 
when  according  to  the  statutes  of  the  state  or 
Blorida  the  reg^r  fall  term  of  said  court  would 
commence  on  the  last  Monday  in  August  of  this 
year." 

Section  1471  of  the  Geooral  Statutes  aC 
1906,  supra,  requires  that  tbe  tacts  showing 
the  judge's  prejudice  must  be  Bet  forth.  If 
the  BWtwn  application  fi»r  duui^K  of  voine 
;  states  facta  wblcb.  If  tme^  would.  reQulre  a 
change  of  venue,  these  facts  cannot  be  dis- 
puted ;  but  U  tbe  facts  stated  ore  not  snffi- 
d^t,  admitting  their  truth,  to  require  a 
change  of  venue,  the  trial  judge  may  Ignore 
them.  Therefore  the  facta  set  forth  In  the 
above  quotation  are  admitted,  and  tbe  ques- 
tkm  is:  Do  these  admitted  tacts  show  the 
presiding  judge  to  be  disqualifled  by  reason 
of  prejudice  against  tbe  defendantst 

Section  1S13  of  the  Qeneral  Statutes  of 
1006  provides  as  follows: 

"The  judges  of  the  (urcuit  courts  are  aatfaor- 
ized  to  order  and  hold  extra  and  spedal  terms 
of  said  courts  whenever  in  their  judgment  tke 
public  welfare  and  the  causa  of  justice  leqnire 
the  same." 

Did  the  Judge  In  the  case  at  bar  act  from 
any  other  motive  than  tiiat  here  set  fftrth  by 
the  Legislature?  Comparing  the  language  of 
the  app11cBti<Hi  for  a  change  of  venue  with 
this  last-quoted  statute,  it  seems  to  me  tbst 
the  phrases  "the  public  wdfare"  and  "no  de- 
lays of  the  law"  are  closely  akin,  as  al» 
oftm  may  be  "the  cause  of  justloe^  end 
"speedy  Justice." 
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A  reToItlng  crime  had  been  committed  In 
Okaloosa  county,  and  the  people  very  natu> 
rally  demanded  "speedy  Justice."  They  want- 
ed a  grand  Jury  Impaneled,  In  tlie  flrat  place, 
while  all  the  evidence  was  aTallable;  and 
at  the  tfane  the  quedal  term  ot  court  was 
called  th^  yeiy  n&turally  wanted  the  case 
tried  before  one  or  both  of  the  deCendants 
had  furtiier  0K>ortunit7  to  escape,  as  <»e  of 
them  had  done  at  the  fonner  MaL  That  the 
presiding  Judge  knew  of  tiMse  public,  senti- 
ments, and  was  infinanced  by  them  in  caUlng 
a  wedal  tenn  of  the  circuit  court,  Is  not 
eQuiTalent  to  prajndlos  against  the  deftod* 
ants  personally. 

In  the  case  of  Pnnla  t.  Xlrlnk,  6C  Fla.  71B, 
46  South.  171,  this  court  said  the  statute  here 
undor  omslderaUiHi  "nuist  be  construed  to 
mean  that  the  prejudice  whldt  will  dlsquat 
ify  a  Judge  most  he  a  prejudice  against  a 
party  to  the  cause,  and  not  a  prejudice  based 
upon  the  possI3>Ie  Incidental  (^nlona  and 
TlewB."  "Prejudice,"  In  die  sease  in  which 
the  word  Is  employed  here,  means  audi  a 
state  of  mind  of  the  presldiDg  Judge  that  it 
may  be  said  he  has  prejudged  the  case  and 
come  to  the  coocloslon  that  the  defendant  is 
guUty.  The  mere  fiict  tliat  he  has  been  in- 
fluenced by  outraged  public  sentiment  in  the 
calling  of  a  tenn  of  court  to  try  parties  ac- 
cused of  htnrrlUe  citaie  does  not  by  any  man- 
ner of  means  show  that  he  has  pr^udged 
the  case  and  reached  the  amdusion  that  the 
defendants  were  guilty  of  that  ctlme. 

The  majority  oplolcm  holds  that,  when  a 
drcuit  Judge  conTenes  bis  court  In  special 
session  for  the  purpose  of  trying  a  defendant 
accused  of  a  revolting  crime,  he  thereby 
manifests  such  prejudice  as  dls^uallfles  him 
and  sends  the  case  to  another  county  for 
trial.  For  the  reasons  already  stated,  I  can- 
not concur  In  this  bidding.  As  I  have  pointed 
out,  the  Legislature  has  provided  for  such 
special  terms,  and,  bp  far  as  I  am  able  to 
ascertain,  the  convening  of  them  has  neTer 
before  been  held  to  prore  the  prejudice  ot  the 
presiding  Judge. 

The  further  holding  that  the  appllcatlrai 
for  change  of  venue  on  the  ground  that  the 
presiding  Judge  Is  prejudiced  against  the  ap- 
plicant need  state  nothing  farther  than  {he 
conclusion  that  he  Is  prejudiced,  considered 
in  conjunction  with  gectlon  3098  of  the  Gener- 
al Statutes  of  1906.  which  provides  for  ad^ 
dltlonal  dianges  of  venue  on  the  same 
ground,  will,  In  my  opinion,  so  ensnare  the 
feet  of  Justice  that  swift  legisIatlTe  action 
will  be  necessary  to  save  the  courts  from 
disrespect  and  ridicule.  In  the  case  of  Pur- 
Tis  V.  Prink,  stipra,  the  at^IIcatlon  for 
change  of  venue  stated  that  the  Judge  was 
prejudiced,  and  undertook  to  state  facts 
showing  that  he  was  prejudiced;  but  this 
court  held  that  the  showing  of  fact  was  not 
suflSdent  to  support  the  general  allegation. 
In  the  body  of  the  oplnlm  in  ttiat  case  these 
words  appear: 


"It  win  be  observed  that  Uic  application  for 
change  of  venae  nowhere  alleges  any  facts  tand- 

ii^  to  show  any  prejudice  on  the  part  <ji  the 
circuit  judge.  •  •  • " 

And  In  a  brief  ctmcurrlng  opitdon  Mr. 
Justice  Taylor  pointedly  states  the  matter 
thus: 

'•ThB  apidicatlon  for  change  of  venue  states 
in  general  terme  the  let^  conclusion  that  the 
judge  is  prejudiced;  but,  when  the  facts  are 
atBted  that  comprise  this  alleged  pr^udice,  they  , 
do  not  even  tend  to  show  any  pKjndiee  m  the 
judge's  part.  •  • 

itm  accused  of  crime  ought  not  to  be  il* 
I^lly  tried  and  omTlcted  to  sare  Uiem  from 
a  mob,  nor  sliould  any  man  be  tried  by  a 
prejudiced  Judge;  but  a  Judidai  holding  that 
a  q>ecial  term  of  court  cannot  be  called 
without  disqualifying  the  Judge  who  calls 
it  from  trying  defendants,  accused  ct  heinous 
crimes,  and  that  Oie  defendant  may  trans- 
port Ms  case  from  court  to  court  uptm  his 
bald,  unsupported,  and  unexplained  state- 
ment that  the  several  presiding  Judges  be- 
fore whom  he  comes  are  pr^udieed  against 
him,  can  but  add  to  the  public  impatience 
of  the  law's  delays,  and  cause  fresh  oat^ 
breaks  of  mob  violence^ 

The  sev«al  remarks  in  r^erence  to  the 
pardoning  board,  and  the  Supreme  Court,  in- 
jected into  the  case  by  the  assistant  state 
attorney,  were  Indecorous  and  irreleyant,  t» 
be  sure;  but  I  cannot  hold  as  fatal  error  the 
refusal  of  the  presiding  judge  to  strike  them. 
Every  normal  man  in  the  state  knows  that 
there  is  a  Supreme  Court  and  a  pardoning 
board,  and  that  practically  all  capital  cases 
are  reviewed  by  both  of  these  tribunals;  and 
a  reminder  of  their  existence  could  not  have 
materially  Influenced  the  jury  in  the  per- 
formance of  their  sworn  duty. 

As  to  the  testimony  of  John  Helverston 
concerning  old  man  Saunders  and  his  d<«. 
It  is  a  dose  question  whether  it  might  mere- 
ly show  a  tendency  of  the  defendants  to  com- 
mit violence  against  old  people  having  mon- 
ey, which  would  be  improper  evidence,  or 
whether  It  might  have  gone  to  show  a  general 
plan  and  purpose  to  commit  several  such 
crimes;  this  latter  espedally  In  view  of  over- 
whelming testimony  that  Will  Blackwell  had 
tried  to  enlist  the  help  of  several  other  men. 
at  dlfferoit  times,  in  violently  taking  money 
from  old  i>eople,  Including  the  Davis  couple, 
for  whose  murder  he  was  on  trial.  As  an 
abstract  proposition  of  law,  evidence  going 
to  show  the  tendency  of  the  defendant  to 
commit  crimes  similar  to  the  one  for  which 
he  Is  on  trial  Is  Improper.  Whar.  Crlm. 
Ev.  (10th  Ed.)  p.  247,  and  cases  there  cited. 
But  there  are  some  notable  exceptions  to  thia 
rule,  and  one  of  those  exceptions  was  eluci- 
dated by  this  court  In  the  case  of  Wallace 
v.  State.  41  Fla.  547,  26  South.  713.  In  this 
case  Mr.  Justice  Carter,  after  stating  the 
rule,  proceeds  as  follows : 

"All  the  authorities  concur  in  the  view  that 
,  evidence  of  defendant's  acts  prior  or  subsequmt 
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to  tfafl  ancfed  offenw,  whkb  loricallr  tMid  to 
prove  tb«  criminal  intent,  or  guilty  knowledge, 
where  they  are  material,  ia  admigaiUe;  and  like- 
wise where  the  crime  in  question  ia  one  of  a 
■7stem  ot  criminal  acta  oceiirrinf  ao  near  to- 
gether in  point  <rf  time  and  ao  nearly  similar  in 
means  as  to  lead  to  the  lorical  Inference  that 
they  are  all  mutually  dependent  and  committed 
in  pursoance  of  the  same  delibermte  criminal 
pnrposa  and  by  meana  planned  beforehand, 
•ridenee  of  anch  other  acta  ia  admiaaible,  even 
though  thoae  acta  amount  to  another  criminal 
offenaa." 

See  Presl«y  t.  States  68  Bla.  87,  07  South. 

606. 

But,  even  admitting  tbat  this  particular 
testimony  was  Irrelevant,  all  the  stlug  was 
taken  out  of  the  error  when,  as  stated  In 
the  majority  (pinion,  it  devel<4>ed  that  WUt 
Blackwell  probably  wanted  the  dog  killed, 
■o  that  he  could  go  to  see  a  young  woman 
living  In  the  Saunders  house. 

The  majority  opinion  seems  to  have  been 
largely  Influenced  by  the  general  attitude 
of  the  Judge  and  state  attcwney  during  the 
trial  of  the  case,  and  a  number  of  instances 
are  pointed  out  as  amounting  to  unfairness. 
The  assistant  state  attorney,  who  had  active 
charge  of  the  case,  waa  evidently  convinced 
beyond  doubt  of  the  guilt  of  the  defendants, 
and  he  prosecuted  them  with  zeal  and  vigor. 
In  the  heat  of  the  contest  he  said  and  did 
many  things  that  he  ou^^t  not  to  have  said 
and  done,  and  tbat  be  probably  would  not 
ham  said  and  done  in  calmer  moments; 
some  of  tiiese  things  bdng  pointed  out  In 
the  majority  oi^nion.  It  la  also  true  tbat 
tike  presiding  Judge  waa  strikingly  lenient 
with  the  acting  state  attorney  in  his  rulings, 
and  that  at  many  points  where  he  had  dis- 
cretion be  exercised  it  in  btiialf  of  the  prose- 
cutlon.  But  I  do  not  believe  It  can  be  said 
that  be  abused  hts  discretion  to  such  a  pc4nt 
that  the  defoidants  were  thereby  injured. 

The  general  attitude  of  the  Judge  and  state 
attorney  may  not  support  an  assignment  of 
error,  nor  la  there  any  att«npt  to  assign  it 
as  error.  And,  as  I  understand  It,  the  prov- 
ince of  this  court  is  to  review  cases  only 
upon  assignments  of  error. 

It  is  also  true  that  the  testimony  was  con- 
flicting, as  is  to  be  expected  in  cases  of  this 
Und;  but  the  law  constitutes  the  Jury  the 
Judges  of  conflicting  testimony,  and  a  Jury 
baa  exercised  that  function  In  this  case. 
The  vo^ct  of  guilty  is  supported  by  evidence 
which  the  Jnry  bad  the  right  to  coniddw  to 
the  excluirion  of  all  ofhca*. 

Unless  wholesale  perjury  has  been  commit- 
ted <»i  behalf  of  the  state.  Will  Blackwell's 
gnllt  appears  to  be  estaUi^ed  beyoml  a  rea- 
sonable doi^t.  A  Jnry  who  saw  the  wit- 
nesses and  heard  them  testify  decided  that 
Bobert  BlackweU  also  was  guilty,  and  there 
was  testimony  legally  suffldent  to  support 
this  dedslon,  which  has  also  bem  iy)proved 
by  the  presiding  Judge  in  denying  the  motion 


for  new  trial,  one  gnmnd  of  which  la  that 
the  verdict  ia  not  supported      the  evidence. 

For  these  reasons,  I  cannot  concur  In  the 
raaJoril7  opinion. 

WHITFIBLD;  J.,  ooacura. 


JOBMAN  St  at  T.  FIBBT  NAT.  BANK  OF 
QUINCY  et  aL 

(Supreme  Oovrt  of  Elorlda.    June  2iS,  1918.) 

fS^Oahma  hg  a«  Owirtl 

1.  ScBaooATioif  <a>28<8)  —  AorairciEa  ot 

HotfKT  DUOHABGB  OF  IJKN. 
Where  Mie  loans  mmey  upon  real  estate 
aecurity  for  the  express  purpose  of  paying  off 

firior  existing  liens  upon  such  real  estate,  an>l 
t  is  expressly  agreed  that  Interveniiw  Uew 
thereon  will  be  released  or  subordinated  to  socfa 
secnrity,  and  the  money  loaned  is  so  need,  and 
a  bona  fide  though  futue  effort  ia  made  to  sub- 
ordinate such  intervening  liens  to  sadi  ■ecaritr 
and  thus  give  to  It  the  same  l^al  stmtiw  sv 
that  occnpied  by  die  liens  that  are  so  paid  off. 
he  will  be  treated  In  equity  as  an  equitable 
asBignee  of  sudi  liena  and  will  be  subrogatcil 
to  the  rights  of  Buch  lienors  to  the  extent  tbat 
the  money  advanced  by  him  was  applied  to  the 
payment  of  audi  Ucns. 

2.  SuBMOAxniiv     <a>27  —  AoamiBiraB  — 

BKPUBB  Alf  D  IXPUKD. 

Hie  agreement  out  of  whidi  conveDtiwal 
sutwogation  arises  and  upon  which  it  reata  maj 
be  rimer  express  or  implied. 

8.  SlTBBOOATIOII  «9b23(3)— PaTHBRT  OT  LoX 

— "VoLUNTxaa." 
One  who,  Qiwn  the  appUcati<ni  of  the  owner, 
lends  money  trp<Hi  land  understanding  that  his 
secnrity  ahall  be  a  first  Hen  thereon,  and  the 
money  so  loaned  Is  used  to  discharge  then  ex- 
isting first  liois  upon  sndi  laud,  ia  n<»t  ■  moe 
"volunteer." 

[Ed.  Note.— Fior  other  definitions,  see  Wonfa 
and  Phrases,  First  and  Second  Series^  Volna- 
teer.] 

Ellis.  3.,  dissenting. 

Appeal  from  <3rcnlt  Court,  JacksMk  Coun- 
ty;  G  U  Wilson,  Judge. 

Suit  by  the  First  National  Bank  of  Quin- 
cy  and  oUiers  against  George  M.  Forman. 
and  others,  as  copartners  under  the  firm 
name  and  style  of  George  M.  Forman  &  Co. 
Decree  for  complainants,  and  defendants  ap- 
peal. Rerersed,  with  directions. 

Blount  A  Mount  A  Garter,  of  Pensacoia. 
and  Wm.  B.  Farley,  <tf  Marianna,  for  ap- 
pellants. Paul  Garter,  ot  Marianna,  tbr  ap- 
pellees. 

WD3T,  X  This  Is  the  second  time  this 
case  has  readied  this  court  On  the  former 
appeal  (First  MatlCHial  Bank  of  Qolncy  v. 
Ouytw,  72  Fla.  4&,  72  Booth.  460)  the  quee^ 
tion  now  presented  was  not  Involved. 

The  complainant  banks  in  the  original  suit 
filed  tb^r  bill  to  fbreclose  a  SHHrtgage  upon 
certain  real  estate  In  Jackson  comity,  made 
Moses  Gnyton  and  his  wife  to  J.  H.  Car 
ter.  This  nKMtgage  was  made  on  Janoarr 
12.  1009,  and  was  gtvea  to  aecnre  tbe  paj- 


^asFor  other  cases  see  urns  tonic  snd  KBT-^fUHBKB  la  all  Ksy-NnmlMred  XHgasts  aa4  fntttxes 
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ment  of  three  promissory  note*  ^rtilch  vwe 
SQbaeqaaitly  and  before  matarity  transfer- 
red by  IndorsenMHit.  to  said  banks,  one  of 
Bald  notes  to  each  of  saU  banks.  There  was 
no  formal  transfer  of  the  nKHrtgage  to  tbe 
banks,  but  od  tbe  former  appeal  It  was  held 
that  tbe  Indoraemvit  of  tbe  notes  had  Uiis 
effect. 

It  appears  from  the  record  that  on  the  11th 
day  ftf  July,  1910,  Carter  ezecnted  an  In- 
stmment  to  Oiiyton  called  a  "retease,"  whldi 
had  for  Its  pnrpoee  the  subordlnatlm  of  Uie 
Uea  of  tbe  mortgage  made  to  htm,  as  to  cer^ 
tain  of  the  real  estate  embraced  In  It,  to  a 
mortgage  made  by  Guyton  and  his  wife  to 
George  H.  E\>rman,  dated  May  IS,  1910,  giv- 
en to  secure  the  payment  of  a  loan  of  $2,500, 
whldb  loan  was  consnrnmated  and  Vbe  momey 
paid  on  S^tember  9,  1910. 

By  answer  and  cross-bill  Forman  averred 
and  alleged  that  he  made  the  loan  to  Guyton 
for  the  purpose  of  paying  off  a  mortgage 
made  by  Guyton  upon  the  same  real  estate 
to  D.-  B.  Burgess  A  Co.  dated  February  IS, 
1906,  and  two  certain  Judgmttita  against 
Guyton,  one  recovered  by  J.  M.  Dillon  on 
June  1,  1908,  and  the  other  by  Central  State 
Bank  an  June  18,  1908,  all  of  which  were 
lima  superior  to  the  Carter  mortgage,  and 
ttiat  Ouytoo  agreed  to  secure  a  release  of  the 
Carter  mortgage  so  tliat  the  mortgage  to  For- 
man would  be  a  first  mortgage  and  a  U&a  ot 
superior  dignity  to  the  Carter  mortgage. 
The  prayer  was  for  a  foreclosure  of  hia 
mortgage  and  for  subrogation  to  tbe  rJ^ts 
of  Burgess  &  Oo.  and  said  judgment  credi- 
txxB,  The  diancellw  decreed  foreclosure  of 
the  Carter  mortgage  and  denied  the  prayer 
of  the  crosB-Ull  with  respect  to  tbe  snforoga- 
tlmi  of  ITorman.  The  appeal  is  from  that 
decree,  and  the  dedslve  question  Is  whether 
uptHk  the  showing  made  the  pray«r  of  the 
cross-bill  for  stdw^tlon  should  have  been 
granted. 

"With  respect  to  this  feature  of  the  case 
the  following  facts  seem  to  be  eatablislied: 
That  Guyton  made  an  apidicatlon  In  writing 
to  Forman  for  a  loan  of  92,600  "to  liquidate 
some  of  my  indebtedness"  and  represrated 
therein  ttiat  tbe  real  estate  wtatcta  be  pro- 
posed to  mortgage  as  security  for  the  pay- 
ment of  the  amount  borrowed  was  covered 
by  a  mortgage  to  Burgess  &  Co.,  and  the 
mortgage  to  Carter  which  would  be  released ; 
tliat  he  (Guyton)  would  furnish  a  complete 
abstract  of  the  title  to  the  property  mort- 
gaged showing  the  loan  mortgage  to  be  a 
first  lien  and  agreeing  that  the  money  loan- 
ed him  could  be  used  In  discharging  all  liens 
on  the  real  estate  mortgaged  before  tbe  loan 
was  completed.  The  abstract  was  furnished 
and  tbe  mortgage  was  made  by  Guyton  and 
wife  to  Forman  on  May  27.  1910,  In  which 
It  was  covenanted  that  the  premises  were 
free  of  all  incumbrances.  The  original  re- 
lease executed  by  Carter,  the  record  owner, 
of  the  mortgage  made  to  him  on  most  of  the 


same  jnvperty,  purporting  to  subordinate 
the  lien  of  sudL  mortgage  to  the  Forman 
mortgage,  was  delivered  to  Forman.  Tbe 
dieck  for  the  amount  of  the  loan  was  tbwe- 
upon  transmitted  to  the  designated  agent  at 
Guyton,  who  had  negotiated  the  loan,  with 
instructions  to  apply  tbe  amount  to  the  pay- 
ment  of  the  Burgess  A  Co.  mortgage,  wbidi 
was  then  in  tlie  bands  of  an  atttmi^  for 
foradosnr^  and  the  Judffnents  of  Dllltm  and 
Central  State  Bank  and  secure  cancella- 
tions therectf  whidi  was  done  oa  September 
9,  1910,  and  tike  Burgess  mortgage  sent  to 
Forman. 

That  Guyton  beUeved  ttiat  he  was  giving, 
and  Fcmnan  understood  that  be  was  secure 
Ing,  a  lien  that  was  superior  to  the  lien  of 
the  Garter  mortgage  and  widdi  would  beer 
the  same  rdatlon  to  it  as  that  borne  by  Uie 
Burgess  A  Co.  mortgage.  Is  not  disputed; 
but  tbe  contoitlon  is  made  that  this  case  is 
controlled  by  the  decision  in  the  case  of 
Boley  V.  Daniel,  72  Fla.  121,  72  South.  944. 
U  R.  A.  1917A.  734,  and  that,  conceding  all 
tbe  facts  to  be  proven  which  the  evidence 
tends  to  prove,  a  case  for  the  api^lcatlon  of 
the  doctrine  of  subrogation  is  not  made  out. 

This  case  Is  dearly  distinguishable  from 
the  Boley  Case.  There  Daniel,  the  party  oc- 
cupying the  same  relative  position  as  that  oc- 
cupied in  this  case  by  Forman,  was  alleged 
to  have  "no  actual  notice  or  knowledge"  of 
an  intervening  mortgage  on  tbe  property  cov- 
ered by  his  mortgage  at  tbe  time  wben  he 
paid  and  caused  to  be  satisfied  on  tbe  record 
a  prior  mortgage  on  such  proi>erty;  and  it 
is  also  allied  that  he  took  tbe  mortgage 
which  he  held  "in  the  belief  tliat  there  were 
no  other  mortgages  on  the  property."  It 
was  held  In  that  case,  In  effect,  that.  Inas- 
much  as  he  denied  any  knowledge  of  such 
Intervening  mortgage,  It  could  not  be  success- 
fully contended  that  it  was  agreed  that  the 
mortgage  which  be  to(A  sbonld  be  superior 
to  It. 

Here  however  Uie  case  is  different.  For- 
man knew  of  the  Garter  mortgage,  and  such 
steps  ^ere  teken  as  seemed  to  be  essential  to 
give  to  tbe  Forman  mortgage  the  same'  status 
as  that  occupied  by  the  Burgess  A  Co.  mort- 
gage and  to  preserve  tbe  status  qtio  of  the 
Carter  mortgage.  Carter  was  the  apparent 
owner  of  tbe  mortgage  made  to  him  by  Guy- 
ton. He  appeared  from  the  public  records 
of  the  county  to  be  the  owner,  and  tbe  for- 
mal execution  by  him  of  the  purported  re- 
lease thereof  for  the  purpose  of  giving  to 
the  Forman  mortgage  the  same  legal  status 
as  that  occupied  by  the  Burgess  A  Co.  mort- 
gage was  tantamount  to  an  assertion  by  Car- 
ter that  be  was  still  tbe  owner  of  such  mort- 
gage. It  is  true,  as  held  by  this  court,  that 
such  release  was  without  effect  to  accomplish 
the  purpose  for  which  It  was  designed;  but 
that  was  because  the  notes  which  the  mort- 
gage was  given  to  secure  had  previously 
thereto  been  Indorsed  and  transferred  to  oth- 
er partial^  all  of  wbldi  was  unknown  to 
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rormaD,  and  Carter,  not  reallilng  the  legal 
effect  of  such  Indorsement  with  respect  to 
the  transfer  of  the  mortgage,  did  not  dis- 
close it. 

Where  one  In  taklnR  a  mortgage  on  real 
estate  In  good  faltb  relies  upon  the  record  ti- 
tle of  such  real  estate  and  i^resentatlons  of 
prior  tncutnbrancerfi,  he  Is  not  chargeable 
with  negUf^nce.  There  is  no  question  of 
the  bona  Aden  of  Forman  Id  the  tranBactl<m, 
and  he  should  not  be  ileiiled  the  right  to  in- 
voke the  equitable  doctrine  of  subrogation 
because  he  did  not  find  the  actual  owners  of 
the  Carter  notes  and  mortgage,  and  eepe- 
dally  so  since  CartM  himself  continued  to 
act  as  such  owner.  Kent  v.  BaUer  (Iowa) 
164  N.  W.  852;  Uome  Sav.  Bank  t.  Bler- 
stadt,  168  III.  618,  48  N.  E.  161,  61  Am.  St 
Bep.  146. 

12]  The  modem  authorities  agree  that  the 
doctrine  of  subrogation  has  beoi  steadily 
ezpaadlng  and  growing  in  importance  and 
ext«t  in  Its  aniUcation  to  various  subjects 
and  classes  of  persons  and  that  the  agree- 
ment out  of  whldi  ccmveotional  subrogation 
arises  and  upm  wMdi  It  rests  may  be  ex- 
press or  implied.  Kmt  t.  BaUey,  supra; 
HMDe  SaT.  Bank  t.  Blerstadt  supra :  Walk- 
er V.  Walker,  138  Tenn.  679,  200  8.  W.  825; 
TliompBon  T.  Connecticut  Uut.  Life  Ins.  Co., 
139  Ind.  32S»  S8  N.  B.  796;  Gore  Brian 
(N.  J.)  36  Atl.  897;  Bankers'  Loan  &  Invest- 
ment Co.  T.  Uomlsh.  94  Va.  608,  27  8.  B.  45U; 
Enunert  v.  Thompsm,  49  Minn.  386.  62  N.  W. 
31,  32  Am*  St  Bep.  666;  Soutbem  Gotton  Oil 
Co.  V.  Napoleon  Hill  Cotton  Co.»  108  Ark. 
655,  158  S.  W.  1082,  46  U  B.  A.  (N.  8.)  1049. 
Thus  in  Kent  v.  Ball^,  supra,  the  court 
said; 

"C(Miv«itiODal  subrogation  arises  by  virtus 
of  an  agreemoit,  express  or  Implied,  that  a 

third  person  or  one  baring  no  previous  interest 
in  the  matter  Involved  shall,  upon  discharging 
an  obligatitHi  or  paying  a  debt,  be  substituted 
in  the  place  of  the  creditor  in  reepect  to  such 
rights,  remedies,  or  securities  as  ne  may  have 
against  the  debtor." 

[1]  l^e  general  rule  for  the  application  ot 
this  doctrine  is  stated  by  Pwnwoy  as  fol- 
lows: 

*'Bquity  does  not  sdmtt  ths  doctrine  of  equita- 
ble assignment  in  favor  of  every  person  who 
pays  off  a  mortgage.  Such  reUtiona  must  exist 
towards  the  mortgaged  premises  or  with  the 
other  parties,  that  the  payment  is  not  a  purely 
voluntary  act,  but  la  an  equitably  necessary  or 
proper  meana  of  securing  the  interests  of  the 
one  making  it  from  possible  loss  or  injury.  The 
paj'ment  must  be  made  by  or  on  bebiUf  of  a 
person  who  had  some  interest  in  the  premisca, 
or  some  claim  against  other  parties,  which  he 
is  entitled,  in  equity,  to  have  protected  and  se- 
cured. A  mere  stranger,  therefore,  who  pays 
off  a  mortgage  as  a  purely  voluntary  act,  can 
never  be  an  equitable  assifmee.  In  general,  when 
any  person  having  a  subsoqncnt  interest  in  the 
premises,  and  who  is  therefore  entitled  to  re- 
deem for  the  purpose  of  protecting  such  interest, 
and  who  is  not  the  principal  debtor  primarily 
and  flb»M>Iiitely  liable  for  the  mortgage  debt, 
pays  off  the  mortgage,  he  tliereby  becomes  an 
equitable  us»<ignee  tbereof,  and  may  keep  alive 
and  enforce  the  lieu  so  far  as  may  oe  necessary 


In  equity  for  his  own  benefit;  hs  is  subrogated 
to  the  rights  ot  the  mortgagee  to  the  extent 
necesssry  for  his  own  equitaUe  protection, 
doctrine  Is  slso  justly  extended  Iqr  snalogy,  to 
one  whot  having  no  previous  interest,  and  being 
under  no  obligation,  pays  off  the  mortxage,  or 
advauoBs  money  for  its  payment,  at  the  instance 
of  a  debtor  party  and  fm*  bis  beneBt;  such  a 
person  is  In  no  true  sense  a  mere  stranj^r  and 
volunteer."  8  Pomwoy's  Eq.  Jur.  (3d  Ed.)  { 
1212. 

11]  Hie  facts  In  tUs  case  differentiate  it 
from  the  Bote^  Case  and  upon  authority  and 
wdl-established  prlncliAea  of  natural  ju^ce 
warrant  the  hcdding  that  Forman  Is  entitled 
to  subrogation  to  the  lien  of  the  Burgess  it 
Co.  mortgage  and  the  DlUon  and  C»tnl 
Htate  Bank  Judgments  to  the  extent  that  the 
money  sdvanced  by  him  was  applied  to  the 
payment  of  such  mortgage  and  Jodgment^. 

The  complainant  banks  cannot  complain 
at  thla  c(Hidns[<m.  It  leaves  diem  la  pre- 
cisely the  same  position,  with  respect  to 
their  security,  that  Ony  oeeaplfld  at  the  time 
they  became  the  holdprs  of  the  notes  whldi 
are  the  basis  of  their  daims. 

TbB  decree  will  be  revased,  with  direction 
to  modify  the  final  decree  so  as  to  conform 
to  the  views  herein  expressed. 

BBOWNB,  C.  and  TATLOB  and  WHIT- 
FIELD, JJ.,  otmcnr.  ELLIS,  J.,  dlaacmts. 

BLLIB,  J.  (dissenting).  When  otie  finds 
his  views  upon  any  questlmi  to  be  very  dif- 
ferent from  those  entertained  by  his  col- 
leagnes,  in  a  spirit  of  fairness  to  himself  he 
feeis  impelled  to  re-examine  his  own  views 
and  scrutiniEe  with  care  the  processes  by 
'  which  he  arrived  at  th^  that  he  may  as- 
certain where  exists  the  error  which  led  him 
astray,  if  indeed  he  has  been  led  astray. 

And  when  those  with  whom  he  is  associ- 
ated,  and  with  whose  views  his  own  uufortih 
nately  for  hlms^  do  not  agree,  are  men  of 
a  high  degree  of  Integrity  and  much  aMlltj, 
'  his  convlctlcm  must  be  deep  if  he  oKMses  his 

views  to  theirs. 
'      And  while  I  offer  the  sincerity  and  depth 

■  of  my  conviction  as  the  excuse  for  preparing 
this  opinion.  Its  Justification  must  be  found 

'  In  its  reesoning,  if  at  all. 

In  the  first  place,  the  contwition  of  For- 
I  man  that  the  Carter  mortgage  had  been  re- 
leased in  accordance  with  the  agreement  be- 

■  tween  him  and  Guyton  made  at  the  time  of 
'  the  loan  was  without  merit.  See  First  Nat 
'  Bank  of  Qulncy  v.  Guyton,  72  Fla.  43,  T2 
!    South.  460. 

When  this  case  was  here  before,  the  roo- 
'  ord  presented  no  question  of  subrogation. 
1  Thla  court.  In  its  t^lnlon  denying  a  petition 
I  for  rehearing  which  was  presented  open  th*» 
'  ground  that  the  questlMi  of  Forman  ft  Ca'a 
'   subrt^tlon  to  the  Burgess  mortgage  and  the 

■  Judgments  was  overlooked,  said: 
"There  being  no  question  cl  subrogation  prop- 

L  eriy  presented,  the  appellees^  auggeartlou  that 
I  subrogation  may  be  invMved  is  not  w^  taken." 
'  See  First  Nat  Bank  of  Qnincy  t.  GuytOD,  wasa. 
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Yet  the  record  whldi  was  i»-esented  to 
this  court  npm  the  first  appeal  was  the  same 
In  all  respects  but  <ne  as  that  presented 
now  upon  this  appeal;  the  only  difference 
being  in  the  decrees  of  Uarch  13.  1915,  and 
November  28,  1916.  The  former  decree  was 
reversed  which  held  that  the  eqnlties  were 
with  the  cross-complainants  Fwmon  &  Co., 
and  that  the^  were  entitled  to  tbe  relief 
prayed  In  the  cross-bill.  That  as  between 
the  complainants  in  the  original  bill  as 
ammded  and  the  defendants  Guyton  and 
wife  the  equities  were  with  the  CMnplain- 
ants  in  tbe  said  original  bill  as  amended  in 
so  far  as  they  prayed  for  the  foreclosure 
against  said  defeodants  Guyton  and  wife 
of  the  mortgage  to  Carter. 

That  the  mortgage  to  Forraan  from  Guy- 
ton and  wife  created  a  valid,  prior,  and  su- 
perior lien  upon  tbe  property  described  as 
against  the  defendants  including  tbe  banlE, 
aod  the  Forman  mortgage  was  adjudged  to 
be  a  lien  superior  to  the  lien  of  tbe  mortgage 
'  from  Guyton  to  Carter. 

Tbe  first  decree  In  no  wise  indicates  that 
the  chancellor  cmiflDed  his  consideration  of 
the.  case  to  tbe  single  questitm  of  whether 
the  Carter  release  was  valid,  and  there  can 
be  no  assumption  that  he  cUd  except  frcnn 
matter  outside  the  record.  The  briefs  of 
counsel  for  Forman  state  that  the  guestloa  of 
subrogation  was  argxied  before  tbe  chancellor. 

If  the  duuvellor  had  found  that  the  posl- 
tioo  taken  by  Fonban's  counsel  on  ^ther 
proposition  was  correct,  the  decree  would 
have  been  the  same.  That  is,  that  the  For- 
man mortgage  was  a  superlw  lien  to  the 
Carter  mortgage. 

Upon  the  appeal,  however,  this  court  caa- 
sidered  only  the  one  question  of  whether  the 
Carter  release  was  valid  and  declined  to  con- 
sider whether  Forman  was  oititled  to  sub- 
rogation  to  tbe  Burgess  mortgage  and  the 
two  Judgments  because  the  court  did  not 
then  consider  that  the  latter  qneetlon  was 
prea«ited.  If  it  had  been  omsldered  tiiat 
the  question  of  subrogation  was  presented 
in  the  recOTd,  It  would  have  ctm^wed  tbe 
vrbola  case  upon  its  merits  and  thus  follow- 
ed an  unbroken  line  of  decUdona  by  this 
court  to  the  eBect  that  an  appeal  frmn  a 
final  decree  brings  op  the  whole  merits  of 
the  cause,  and  that  uptm  reviewing  thevwhole 
case  upon  its  merits  will  direct  such  decree 
to  be  entered  as  should  have  been  entered. 
See  Smith  v.  Croon,  7  Fla.  180;  Blozham, 
Comptroller,  v.  Florida  Cent,  ft  P.  B.  Co..  3S 
Fla.  629, 17  South.  902;  FalrcbUd  v.  Knight, 
IS  Fla.  770;  Parlcen  v.  Safford,  48  Fla.  290. 
37  South.  667;  Foster  v.  Ambler,  24  Fla.  519, 
6  SoattL  263;  Ocala  Foundry  &  \f«/-Miia 
Works  V.  Lester,  49  Fla.  347,  38  South.  S6. 

An  aftKftl  In  equity  Is  substantially  a  re- 
hearing of  the  case,  and  the  appellate  court 
has  the  right  to  lot^  into  the  whole  case  as 
it  is  prceented  by  the  reetM^  and  may  ooa 


BlAer  points  made  primarily  In  the  Supreme 
Court  if  raised  by  the  pleadings  and  proofs. 
Car^  however,  must  be  taken  that  neither 
party  be  permitted  to  surprise  or  mislead 
his  adversary,  or  to  make  objections  wMch 
If  made  in  the  court  below  might  have  been 
obviated.  Logan  v.  Slade,  28  Fla.  699,  10 
South.  25.  Moreov^,  It  Is  tbe  duty  of  this 
court  nnAer  the  statute  to  examine  tbe  rec- 
ord and  to  give  such  decree  as  the  court  be- 
low ought  to  have  given,  or  as  It  may  appear 
according  to  law.  Section  1707,  Gen.  Stats. 
1906,  Florida  Complied  Laws  1914. 

If  the  views  expressed  In  the  majority 
opinion  are  correct,  then  the  decision  of  this 
court  upon  tbe  first  appeal  was  clearly 
wrong,  because  the  first  decree  of  the  chan- 
cellor below  according  to  the  majority  de- 
creed substantial  Justice.  Cimlno  v.  Smith, 
S7  Fla.  383,  49  South.  646 ;  Hobbe  v.  Frazler, 
61  Fla.  611,  60  South.  848.  It  is  not  permis- 
sible to  assume  that  tbe  chancellor  did  not 
pass  upon  tbe  question  of  subreption,  and 
thea  say  that,  as  the  question  is  one  of  fact, 
this  court  would  have  exercised  original  ju- 
risdiction if  it  bad  passed  upon  the  guestlou 
aod  affirmed  the  first  decree,  because  neither 
tbe  assumptlmi  nor  the  pr^NHiitioa  of  law 
is  sound. 

By  what  means  is  the  coort  to  ascertain 
whether  or  not  the  chancellor  did  pass  upon 
the  question  of  fact  (subrogation)?  Tbe  only 
Intimate  source  of  informatlem  Is  the  de- 
cree Itself.  That  does  not  show  that  he  did 
not  consider  the  question.  To  assume  that 
he  did  not  consider  the  question,  if  it  was 
presented,  is  to  say  that  he  blundered  into 
a  correct  conclusion.  To  contend  that  on  an 
appeal  from  a  final  decree  this  court  is  pre- 
duded  from  considering  any  question  of  fact 
whidh  the  chancellor  in  his  decree  omitted 
to  state  that  he  considered,  because  that 
would  be  exercii^g  original  jurisdiction  by 
this  court,  is  to  shake  from  its  base  a  prin- 
cU>le  which  has  governed  this  court  from 
Ita  earliest  history.  Tbe  fallacy  of  such  a 
■contoition  was  a:posed  by  Mr.  Justice  Dn- 
pont  in  1857  in  Smith  v.  Croom,  supra ;  nor 
has  any  justice  of  this  court  ever  announced 
a  rule  contrary  to  the  views  therein  express- 
ed until  the  present  time.  The  question  of 
subrogation  was  not  presented  by  the  record 
in  the  first  appeal,  as  this  court  said  in  the 
opinion  on  the  petition  tax  r^earlng. 

When  then  was  the  question  ot  subroga- 
tion presented,  and  to  whom?  We  held  In 
the  first  case  that  the  record  did  not  present 
such  a  question.  But  it  seons  the  majority 
has  found  that  the  question  Is  presented  In 
this  case,  although  the  bill  and  answerd  and 
crass-hlU  and  answers  thereto  and  r^llca- 
tlons  to  answ»s  and  testimony  are  identical 
in  both  cases.  There  was  not  a  pleading  nor 
a  word  of  evldmce  added  to  the  record  after  . 
the  first  decree  was  entered. 

So  upon  the  same  record  the  majority 
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holds  that  the  question  ot  subrogatloo  was 
and  was  not  presented.  In  the  brief  of  conn- 
s' for  Fonnan,  the  appellee  In  tbe  flrHt  case. 
It  was  argued  that  Forman  was  entitled  in 
equity  to  be  subrogated  to  the  Burgess  mort- 
gat^  The  pfdnt  was  argued  and  authorities 
were  dted.  Tet  the  language  of  the  court 
was: 

"There  being  no  question  of  ■abroiration  prop- 
erly presented,  the  appellees'  suggestion  that 
BubroKation  may  be  Involved  is  uot  well  taken, 
and  the  petition  for  a  rdiearing  is  denied." 

In  vtev  of  the  fact  that  counsel  for  Fonnan 
did  present  and  argue  to  this  court  by  brief 
the  question  of  snbrt^attcm,  fbe  oonclusloo 
Is  Irresistible  that  the  laiwnage  of  the  court 
above  quoted  means  ttiat  nether  the  answer 
ot  Forman  &  Oo.  to  the  original  bUl,  nor  the 
allegatioas  of  his  cross-Mil,  nor  the  erldence 
In  the  case,  present  any  question  of  subroga- 
tion. I  sm  atlll  of  that  ofdnlon. 

Tbe  seocHid  decree  roidered  about  three 
months  after  the  petition  for  rdiearlng  was 
d^led  adjudicated  the  equities  to  be  with  the 
complainants  in  the  original  bill;  decreeing 
In  effect  that,  the  Carter  mortgage  being  held, 
by  the  banks  before  Carter  undertook  to  re- 
lease It,  It  was  in  force  notwlthatandlng  his 
attempted  release,  and  that,  as  the  two  judg- 
ments and  the  Burgess  mortgage  were  can- 
celed as  per  agreement  between  Guyton  and 
Forman  when  the  latter  made  the  loan,  there 
was  no  subrogation  In  favor  of  Forman  to 
the  Burgees  mortgage  and  the  two  Judgments. 
In  holding  thus  the  chancellor  strictly  follow- 
ed this  court  In  the  two  cases  of  First  Na- 
tional Bank  of  Qulncy  v.  Guyton,  supra,  and 
Boley  V.  I>aniel,  72  Fla.  121,  73  South.  644, 
Ll  B.  A.  1917A,  734. 

In  the  case  of  Boley  v.  Daniel,  supra,  this 
court,  considering  the  question  of  subrogation, 
said: 

"Subrogation  Is  the  snbatitiition  of  one  per- 
son in  the  ^ace  of  another  with  reference  to  a 
lawful  claim  or  right  Subrcwation  arises  by 
operation  of  law  where  one  having  a  liability  or 
a  right  or  a  fiduciary  relation  in  the  premises 
pays  a  d^t  due  by  another  under  such  circum- . 
stances  that  he  is  in  equity  entitled  to  tbe  se- 
curity or  obligation  held  by  tbe  creditor  whom 
he  has  paid.  This  is  called  legal  aubrogation. 
Conventional  subrogation  depends  upon  a  law- 
ful contract  and  occurs  where  one  having  no  in- 
terest in  or  relation  to  the  matter  pays  the  debt 
of  another,  and  by  agreement  is  entitled  to  the 
securities  and  ripits  ot  the  creditor  so  paid." 

Again: 

"As  Lee  Daniel  was  under  no  obligation  what- 
ever to  pay  the  note  that  was  secured  by  the 
first  mortgage  on  the  property  given  by  Waters 
to  BrookB  and  bad  no  interest  In  or  relation  to 
the  property,  there  can  be  no  l«;al  subrogation 
of  E^iel  to  tbe  rights  of  the  bolder  of  the  first 
note  and  mortgage.  If  there  can  be  a  subrep- 
tion, it  mu»t  be  a  conventional  eubrogation  and 
based  on  an  agreement  of  the  parties  that  the 
first  mortaage  lien  shall  continue  for  the  benefit 
of  Daniel.  (Italics  mine.)  An  agreemmt  be- 
■tween  Daniel  'and  tbe  mortgagors  that  he  was 
to  have  a  first  lien  on  tbe  property  covered  by 
eaid  mortgage*  is  not  necessarily  an  agreement 
that  tbe  first  mortgage  lien  shall  remain  in  force 
for  the  benefit  of  DanieL" 


The  doctrine  of  subnotion  thus  announoed 
by  this  court  finds  support  in  the  authorities 
cited  in  tbe  majority  opinion,  'nie  court  in 
the  Boley-Danlel  Case  said:  "The  conclusion 
here  reached  Is  not  inconsistent  with  the  ded- 
sions"  in  Thompson  v.  Conuecticut  Mut.  Ufe 
Ins.  Co.,  139  Ind.  325,  38  N.  B.  796,  and 
Bankers'  Loan  &  Investment  Co.  v.  Hornidh, 
M  Ta.  608,  27  B.  EX  400,  esses  dted  in 
the  majority  opinion. 

It  Is  stated  In  the  majority  (^iuion: 

"That  Guyton  believed  that  he  was  giving,  and 
Foeman  understood  that  he  was  securing,  a 
lien  that  was  superior  to  tbe  lieu  of  the  Carter 
mortgage  and  which  would  bear  the  same  rela- 
tion to  it  as  that  trame  by  the  Butvess  &  Ca 
mortgage,  is  not  disputed."  etc. 

There  is  no  averment  of  fact  in  Formao 
&  Co. 'a  answer  to  the  original  bill  nor  al- 
legation of  fact  In  his  cross-bill,  n<»-  state- 
ment In  the  testimony  and  depcsltloas  of  wit- 
nesses nor  In  the  documentary  evidence  sub- 
mitted, to  the  effect  that  Forman's  mortgage 
should  bear  the  same  r^atlon  to  the  Carter 
mortgage  as  the  Bu^ess  &  Co.  mortgage 
bore  to  It.  Upon  the  other  hand.  It  was  tbe 
agreement  of  the  parties,  testified  to  by  their 
witnesses  and  shown  by  the  documentary  evi- 
dence in  the  case,  all  of  whldi  is  undlqmted 
In  the  record,  that  the  judgments  were  to  be 
paid  and  canceled,  the  Burgess  &  Co.  mort> 
gage  paid  and  discbai^ed,  and  the  Carter 
mortgage  released  by  Mr.  Carter.  In  that 
way  It  was  expressly  agreed  between  Guyton 
and  Forman  Uiat  the  latter  should  have  a 
flrat  llaa  upon  the  lands. 

The.  notes  ftom  Gnyt<«  to  F(»Bian  and  the 
mortgage  securing  the  paymoit  ot  same  are 
dated  May  18,  191CK  adcnowledied  on  tbe 
27tb  and  recorded  on  the  28th  day  of  die 
same  mimth  in  the  polUlc  recmids  Jaacson 
county.  It  is  alleged  in  ttie  croBs4Mll  ot  For 
man  and  ahown  by  tbe  evldmce  that  tbe  Bar- 
geas  &  Oo.  mortgage  was  paid  In  Beptanbw, 
1910;  that  Carter's  "relesse"  of  his  mortage 
was  obtained  to  secure  money  from  Fonaan 
to  "pay  oir*  the  judgments  and  tbe  Burgess 
ft  Co,  mortgage.  In  otiier  W4»ds,  It  was  the 
Intoition  of  the  parties,  thdr  minds  met  npoa 
the  plan,  via.  to  psy  the  judgmmts  and  Bar 
geas  mortgage  and  obtain  a  release  tern 
Carter,  and  by  that  means  ttie  Fnrmsn  matt- 
gage  would  be  a  first  11»  vjfoa  the  land.  Tbis 
plan  was  carried  oat.  It  was  never  agreed 
that  the  Judgmmts  or  tbe  Bnrgcse  mortgtgv 
should  rmain  In  fbrce  ftv  the  benefit  of  For- 
man. On  the  other  hand,  the  evidence  shows 
that  they  agreed  expressly  that  th6  Judg- 
ments and  Burgees  mortgage  should  be  es- 
tlnguiahed;  the  cancellation  by  writtm  lo- 
Btrumrats  were  procured  for  reoMrd,  thw  Uip 
loan  was  fully  paid  over  to  Guyton  thronsk 
Mr.  Ormond. 

Tvro  years  afterward,  In  March,  1912,  tbe 
holders  of  tbe  Garter  notes  filed  a  bill  n> 
foreclose  the  Carter  mwtgage.  Fonasn  i 
Co.  were  made  defendsnta  They  d^ndfd 
upon  the  ground  that  the  release  by  Ciittf' 
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was  valid.  Th^  croMhUll  to  foredoee  flie 
mortgage  gtTen  by  Ouyton  to  tbem  was  based 
uptm  the  tbeory  that  Garter,  being  the  jtreti.- 
dmt  of  tbe  banks  to  wbom  be  tranaf  ored  the 
Dotes,  had  the  authority  to  release  the  mort- 
gage, and  hlB  act  was  tbe  act  of  the  bank. 
The  prayer  was  for  forecloenre  of  the  mort- 
gage  executed  by  Qnyton  to  them.  The  pray- 
er for  subrogation  was  a  secondary  matter. 
The  language  of  the  prayer  is: 

"If  the  court  should  find  necessary  from  the 
lav  and  the  facts,  that  said  priority  of  lien 
prayed  be  given  by  decreeing  the  said  GeMree  M. 
Forman,  complainant  in  crosa-bill,  the  rlgnt  of 
subrogation  to  the  lien  of  the  Burgees  mortgage, 
Bxhibit  D,  and  to  the  Hen  of  the  two  judgments 
prior  to  the  said  Garter  mortgage  hereinbefore 
Bet  up,  and  to  frame  the  decree  as  to  your  honor 
shall  seem  meet  and  proper  and  according  to 
eqnity  and  good  consdence." 

The  briefs  in  this  court  In  the  first  appeal 
were  devoted  mainly  to  the  QuestiOD  of  the 
priority  of  the  FcHrman  mortgage  over  the 
Carter  mortgage  because  ot  Carter's  release 
of  the  latter  mortgage  and  tbe  cancellatton 
by  agre^ent  of  the  Burgess  mortgafe  and 
the  two  Judgments. 

I  think  that  the  supposed  equity  found  by 
the  majority  arises  out  of  the  fact  that  For- 
man Jk  Co.  and  Guyton  misunderstood  the 
law  of  the  state  upon  the  subject  of  the  as- 
signment of  mortgage  securities,  and  that, 
in  order  that  substantial  justice  be  done,  a 
new  contract  for  the  parties  should  be  made 
and  enforced.  But  In  this  the  majority  ig- 
nores the  rule  that  equity  will  not  relieve 
against  a  mistake  of  law,  without  pointing 
out  In  what  particular  tbe  instant  case  pre- 
soits  an  exception  which  will  warrant  tbe 
interference  ot  equity.  In  tbe  case  at  bar, 
both  Forman  and  Guytm  entered  into  the 
transaction  with  full  knowledge  of  the  ma- 
terial t&cta  and  without  any  apedal  drcum- 
Btancefl  giving  rise  to  an  equity  in  Forman's 
behalf.  N(4;witli8taadlng  this  knowledge^ 
Forman  made  the  contract  affecting  tala  In- 
terests under  an  Ignorance  with  respect  to 
the  rule  of  law  contn^llng  tbe  case.  See  2 
Pomeroy'a  Eq.  Jurisprudence,  1  S42;  Story's 
Eq.  Juris.  (ISth  Ed.)  108;  HoUingswortb 
V.  Stcwe,  90  Ind.  2*4;  Glenn  t.  Statler,  42 
Iowa,  107;  Bledsoe  t.  Nixon,  6S  N.  a  S21; 
Han^ton  v.  Nicholson,  23  N.  J.  Bq,  423 ;  10 

a  L.  304. 

The  cases  where  equity  has  Urea  reli^ 
because  of  a  mistake  <tf  law  show  ttiat  the 
Jurisdiction  was  founded  nptm  ■  escepUouB 
ratbM  than  on  fixed  rules.  10  B.  O.  U  308. 

It  la  not  contended  by  Forman  that  bis 
mistake  waa  txae  ftf  fiict,  nor  was  it  a  mistake 


of  fact.  He  thought  that,  because  Carter 
was  the  presld^t  of  the  banks  to  whom  he 
had  transferred  the  notes  secured  by  tbe 
mortgage,  he  had  the  right  to  release  the 
mortgage  as  the  records  of  Jackscm  county 
showed  no  assignment  of  the  mortgage  to 
them.  See  his  answer  and  croes-btll  and 
brief  of  his  counsel.  In  this  Forman  ignored 
the  law  that  the  assignment  of  the  note  car- 
ried with  it  the  mortgage  and  did  not  Inquire 
of  Carter  whether  be  was  stUl  tbe  owner  of 
the  notes  when  be  executed  the  release.  So 
Forman  made  a  contract  for  the  extinguish- 
ment of  the  Judgment  and  the  Burgess  mort- 
gage and  made  no  agreement  for  subrogation 
to  those  liens.  But  the  majority  opinion  not 
only  allows  him  to  urge  this  mistake  of  law 
as  a  basis  for  interference  by  equity,  but 
permits  him  to  do  it  as  against  strangers, 
namely  tbe  complainants,  which  is  not  per- 
missible In  equity.  See  Campbell  v.  Lowe,  9 
Hd.  600,  66  Am.  Dec:  830. 

But  if  the  question  of  Bubrogatt<»i  was  pre- 
sented by  tbe  reonrdf  and  in  tbe  ftnmer  ai>- 
peal  this  court  in  denying  tbe  petition  tar  re- 
hearing said  It' was  not,  It  was  a  question  of 
fact,  Tte.:  Was  the  subrogation  claimed  based 
upon,  an  agreement  between  the  parties,  eX' 
press  or  Implied?  The  chancellor  said  it  waa 
not ;  (bat  the  evldnice  did  not  show  any  such 
agreemoit.  The  evidence  in  this  record  not 
only  does  not  clearly  show  sucb  conduslon  to 
be  eiToneoas,  but  overwhelmingly  snppwts  tbe 
chancellor's  finding  of  ftict  TeC  flie  major- 
ity opinion  reverses  that  finding,  tbus  ignor- 
ing a  rule  established  by  a  long  Une  of  deci- 
sions this  court  that,  unlras  the  record 
clearly  discloses  that  a  chancellor's  finding  of 
fact  Is  erroneous,  sucb  finding  will  not  be 
disturbed.  See  Waterman  v.  Hig^ns,  28  Fla. 
660,  10  South.  97;  Dean  v.  Dean,  36  Fla. 
492,  18  South.  802;  City  of  JacksonvUle  r. 
Bair.  S9i  Fla.  8,  21  South.  774;  Lucas  v. 
Wade,  43  Fla.  419.  31  South.  231;  Farrell  v. 
Forest  Inv.  Co.,  73  Fla.  191,  74  South.  216. 

Neilber  one  of  the  parties  claimed  that 
ttiere  was  a  legal  subnotion  In  favor  of 
Forman,  nor  does  tbe  record  show  any. 

The  decree  of  the  chancdlor  sboold  be 
affirmed  because  the  law  of  the  case  was  de- 
termined by  the  first  appeal  and  for  the  fur- 
ther reason  that  no  cwventlonal  subrogation 
existed  in  favw  of  Forman  to  the  Judgment 
liens  and  the  lien  of  tbe  Burgess  mortgage, 
no  contract  was  made  oa  which  It  could  rest, 
the  chancellor  found  tbe  facts  to  be  so,  and 
the  record  amply  suivorts  tbe  finding.  See 
list  of  Florida  cases  dted  in  Florida  Com- 
piled Laws  1914,  p.  1707,  under  note  67. 
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BAILBT  T.  STATE. 

(Sapreme  Court  of  Florida.   July  0,  1918. 
Behearing  Denied  Aas.  S,  191&) 

(SvfUOmt  by  the  Court.} 

1.  ObxmxsaXj  Law  «=»1160— Appiai/— Ritu*- 
Ai.  or  Nbw  Tbiai/— SumciENOT  or  Evi- 
dence. 

The  legal  effect  ot  evidence  or  the  ladE  of 
evidence  in  its  relation  to  a  verdict  rendered 
in  a  trial  may,  by  appropriate  proceedings,  be 
reviewed  by  an  ai^Uate  court,  yet  ccmfiicts  in 
competent  testimony,  the  weight  of  legal  evi- 
dence, and  the  credibility  of  competent  wit- 
neeses  are  primarily  for  the  determination  itf 
the  jury ;  and  where  there  la  some  substantial 
competent  evidence  of  all  the  facts  legally  ee- 
■ential  to  sui^rt  the  verdict,  and  there  b 
nothing  in  the  record  to  indicate  that  the  jary 
were  not  governed  by  the  evidence,  a  rwusal 
of  the  trial  court  to  grant  a  new  trial  on  the 
ground  of  the  insufficiency  of  the  evidenoe  to 
sustain  the  verdict  will  not  be  disturbed  by  tbe 
appellate  court. 

2.  Receiving  Stoixh  Goods  4sb1— Natubb 
aw  Cbihb. 

In  this  jurisdiction  the  statutory  offense  of 
baying  and  ref%iving  stolen  property  knowing 
it  to  have  been  stolen  is  a  substantive  offense, 
distinct  from  the  crime  of  the  larceny  of  the 
property. 

8.  Receivinq  Stolbh  Goods  4ss>^Who  Li- 
able. 

One  who  commits  larceny  may  not  be  oon- 
Ticted  of  buying  and  receiving  the  stolen  prop- 
erty, upw  a  charge  of  the  statutory  flense  of 
buying  and  receiving  stolen  property  knowing  it 
to  have  been  stotBa.  Adams  v.  State,  60  Fla. 
I,  58  South.  4fil,  Ann.  Ou.  1912B,  1209. 

Browne,  O.  J.,  dissenting. 

EIrror  to  Criminal  Court  of  Record,  Duval 
County;  J.  M.  Peeler,  Judge. 

H.  Clay  Bailey  was  convicted  of  receiving 
stolen  goods,  and  brings  error.  Affirmed. 

Johnson  &  M(JIvaine  and  Ion  L.  Farris, 
all  of  Ja(&B(mville,  for  plaintiff  In  error. 
Van  C  Swearingen,  Att7.  G&l,  and  Worth 
W.  Trammell,  AasL  Att7  Gen.,  tor  the  State. 

WEST,  J.  The  idalntlfE  in  error,  herein- 
after for  omranienoe  referred  to  as  the  de- 
fendant, was  Informed  against  In  the  crimi- 
nal court  of  record  of  Dnval  county  npon  a 
diarge  of  fdonionsly  buying  and  rec^vlng 
certain  stolen  property  knowing  the  same  to 
have  been  stolen.  Upon  a  trial  be  was  con- 
victed and  sentenced  to  imprisonment  in  the 
state  prison  at  hard  labor  for  a  term  of 
three  years. 

Writ  of  error  was  taken  frmn  this  court, 
and  the  case  is  here  for  review. 

The  first,  second,  and  third  asslgnmenta 
of  error  question  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  The  state's 
theory  was  that  the  property  alleged  to  have 
been  bought  and  received  by  the  defendant, 
namely,  "three  barrels  of  sugar  of  the  value 
of  thirty  dollars  per  barrel,"  was  stolen  by 
Will  Jones,  a  negro,  from  a  railroad  car, 
containing  a  number  of  barrels  of  sugar,  the 
property  of  the  C.  D.  Kenney  Company,  a 


corporation;  that  the  defendant  not  only 
knew  ot  the  theft  at  the  time  be  purchased 
the  sugar,  but  had  suggested  it,  aod  had 
told  Jones  if  he  wonld  go  down  to  tbe  car 
wliidi  was  being  nnlraded,  and  bring  to  him, 
the  defendant,  three  barrds  of  tbe  sugar, 
that  he  would  pay  him  990  for  It;  that  Jones 
took  the  three  barrels  of  sugar  from  tbe  car, 
delivered  them  to  the  d^endant,  and  re* 
ceived  the  $50  tiberefor. 

niere  Is  amide  evidence  to  support  this 
theory.  Jones  was  himself  prosecuted  for 
the  larceny  of  the  sugar,  and  entered  a.  plea 
of  guilty  to  the  charge.  He  was  a  witness 
fcr  ttie  state  against  the  defoidant,  Hod 
gave  the  testlmcmy  upon  whldi  the  state's 
theory  was  predicated.  T^ere  was  other 
evldokce  In  corroboration  of  this  witness, 
whidi  Induded  the  testimony  of  the  officers 
who  took  tbe  sugar  alleged  to  have  bem 
stolen  from  the  store  of  the  defendant  and 
the  testimony  of  the  manager  of  tbe  owner 
of  the  pnverty  Identifying  It  'Sbe  deflKid- 
ant  d«iled  any  knowledge  of  or  connectioo 
with  tbe  transaction,  and  there  Is  other  erl- 
dmce  In  the  record  tending  to  oorrobcmte 
his  testimony.  But  this  conflict  was  settled 
by  tbe  jury. 

[1]  Hie  rule  Is  that  wbUe  the  legal  effect 
of  ert^nce  or  the  lack  ot  evidence  In  its  re- 
latltm  to  a  verdict  rendered  In  a  trial  may, 
by  arorcfprlate  proceedings,  be  reviewed  by 
an  apellate  court,  yet  crafllcts  in  oompeCnt 
testimony,  tbe  weight  of  1^1  evidence,  and 
tbe  credibility  of  competent  witnesses  are 
primarily  for  the  determination  of  the  Jnry; 
and  where  there  Is  scraie  substantial  compe- 
tent evidence  of  all  tbe  fitcts  legally  essec- 
tlal  to  support  the  verdict,  and  ttiere  Is  noth- 
ing In  the  record  to  indicate  tiiat  the  jnry 
were  not  governed  by  ttie  evidence,  a  refus- 
al of  the  trial  court  to  grant  a  new  trial  on 
the  ground  of  the  insuffldency  of  the  evi- 
dence to  sustain  the  verdict  will  not  be  dis- 
turbed Ify  the  appellate  court  Smith  v. 
State,  66  Fla.  135,  63  South.  138;  HcClel- 
Ian  V.  State.  66  Fla.  215,  63  South.  419;  Bar- 
rentine  v.  Stete,  72  Fla.  1,  72  South.  2S0: 
Hemdon  v.  State,  73  Fla.  451,  74  Sontb.  511. 

This  case  is  differentiated  from  the  ca!>e 
of  Adams  v.  State.  60  Fla.  1,  53  9onth.  451, 
Ann.  Cas.  1912B,  209,  in  that  tbe  defendant 
here  had  no  part  in  the  actual  taking  and 
asportation  of  the  property. 

The  contention  Is  made  under  these  assi^ 
mento  that  It  was  not  proved,  as  alleged,  that 
the  stolen  property  was  the  property  of  the 
C.  D.  Kenney  Company,  a  corporation.  Tbe 
witness  In  behalf  of  the  state,  K.  W.  Jchips, 
testified  that  he  was  manager  for  the  C.  D. 
Kenney  Company;  that  said  company  is  a 
corporation,  handling  sugars,  coffees,  and 
teas  principally;  that  he,  as  manager  of  such 
company,  paid  a  draft  drawn  upon  C.  D. 
Kenney  for  the  purchase  price  of  the  sufrar: 
that  the  sugar  was  contained  In  a  railroid 
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car  on  the  Seaboard  Air  Line  Railroad 
tracks,  and  was  b^g  baaled  to  the  store  of 
the  company  at  the  time  the  alleged  larceny 
of  the  three  barrels  occntred.  He  testified 
further  that  the  0.  D.  Kenney  Company  was 
generally  known  as  a  corporation.  TTiis 
was  sufficient  proof  of  ownership  of  the  prop- 
erty alleged  to  have  been  stolen,  and  of  the 
corporate  capacity  of  the  owner.  It  also 
corresponds  with  the  allegatiims  of  the  in- 
formation. Thalheim  r.  State,  38  Fla.  169, 
20  South.  9S8 ;  Bntler  t.  State,  35  Fla.  246, 
17  Sonth.  551 ;  Duncan  t.  States  2d  ma.  439, 
10  South.  815. 

The  denial  of  the  motion  of  the  defendant 
to  set  aside  the  verdict  and  grant  a  new 
trial  in  the  case  is  assigned  as  error. 
Among  the  grounds  of  this  motion  is  one 
based  upon  the  r^sal  of  the  trial  court  to 
give  to  the  Jury  a  requested  Instruction  on 
behalf  of  the  defendant,  to  the  effect  that 
the  testimony  of  an  accomplice  sbonld  be  re- 
ctived  with  great  caution.  The  tbeoi7  was 
that  Will  Jones  who  took  ttie  propextr  was 
an  accomplice  of  the  deftedast  who  boasAit 
and  rec^ved  it,  and  tliat,  Cbla  relaaonshlp 
being  ertabliahed,  the  InatnicUon  sliould 
bave  been  gLren,  and  that  the  refusal  to  give 
it  waa  error. 

[2-11  In  this  jurisdiction  tbe  statutory  of- 
fense of  buying  and  receiving  stolen  prop- 
erty knowing  it  to  liave  been  stolei  Is  a 
substantial  c^ense.  Tlie  offense  denounced 
by  the  statute  Is  not  the  buying  and  receiv- 
ing stolen  ivoperty  fmn  the  alleged  thief. 
It  Is  tbe  buying  and  receiving  sat^b  property 
knowing  it  to  have  been  stolen.  It  may  be 
thus  acQUired  Awn  some  one  other  than  tbe 
thief  and  the  ofFense  be  ctmplete;  other 
necessary  dements  being  present  Adams  v. 
State,  60  ria.  1,  D3  Soutb.  451,  Ann.  Cas. 
1912B,  1208:  Anderson  v.  States  88  Fhi.  3. 
SO  Sonth.  765. 

In  the  case  of  Anthony  t.  State,  44  Fla.  1, 
82  South.  818,  tbree  posons  were  Jointly  in- 
formed against  and  trted  upon  a  cliarge  of 
tills  kind.  One  of  evKti  persons  testlSed  in 
the  trial  of  the  case  against  the  plaintiff  in 
error  there;  and  It  was  hfiHd  that  a  diarge 
BDcta  as  the  erne  requested  here  was  a  matter 
of  right  to  the  accused,  and  should  have 
been  given.  But  In  this  case  the  witness 
Will  Jones  and  the  defendant  were  charged 
with  the  commission  of  distinct  offenses. 
The  former  entered  a  plea  of  guilty  upon  a 
charge  of  larceny ;  tbe  latter  was  convicted 
In  a  trial  upon  a  charge  of  buying  and  re- 
ceiving the  property  stolen  knowing  it  to 
have  been  stolen.  In  this  situation  we  will 
not  hold  it  reversible  error  for  the  trial  court 
to  refuse  to  give  tbe  lAarge  requested  upon 
the  theory  that  Jones  was  an  aeeompllce  of 
the  defendant 

Another  ground  of  the  motion  to  set  aside 
the  verdict  and  grant  a  new  trial  to  the  de- 
fendant was  the  refusal  of  the  trial  court 
to  give  a  requested  diarge  upon  tbe  satdect 
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of  reasonable  doubt.  Ttda  point  was  covered 
in  the  general  charge,  and  It  is  settled  here 
that  It.  Is  not  error  to  refuse  requested 
charges  that  are  covered  In  substance  by 
charges  given.  Settles  v.  State,  75  Fla.  — i 
78  South.  287 ;  Mllllgan  v.  State,  75  Fla.  — , 
78  South.  535. 

Other  contentions  are  based  upon  alleged 
errors  of  the  trial  court  In  overruling  objec- 
tions to  various  questicois  propounded  to  the 
state  witness  K.  W.  Jones,  and  upon  moticms 
to  strike  tb»  testimony  given  in  response  to 
each  questions.  Such  contentions  are  with- 
out merit 

Finding  no  reversible  error  in  the  record, 
the  Judgment  will  be  affirmed. 
It  is  ordered. 

TATIX>B,  BIXIS,  and  TraiTFIlSLD,  31., 

concur. 

• 

BBOWNE,  a  X  (dissenting).  I  cannot 
concur  In  flie  deeteion  In  tbls  case,  because  I 
think  the  court  erred  In  refusing  to  give,  at 
the  request  of  the  defoidant,  this  inatnus 

tlon: 

"The  testimony  of  an  accompllc©  must  be  re- 
ceived with  great  cantionj  tlie  Jury  ^oidd  pass 
up<»i  the  weight  to  be  given  to  such  evidmce^ 
and  when  such  evidence  is  anoorroborated,  it 
should  be  carefully  weijihed  by  tbe  jury  with 
great  cautioa,  but  if  sudi  evidence  carries  con- 
viction to  the  talnd  of  the  jury  of  the  guilt  of 
the  accused  beyond  and  .to  the  exdudon  oi 
every  reasonable  doubt  then  tbe  Jury  should 
give  to  such  evidence  the  same  effect  as  would 
be  allowed  to  a  witneaa  who  is  In  no  way  in- 
I^cate^^  the  offense." 

It  is  the  settled  law  In  this  state  that  an 
accused  has  the  right,  as  matter  of  law,  to 
have  the  trial  court  Instruct  the  Jury  that 
the  testimony  ot  an  accomplice  sbonld  be  re- 
ceived with  great  cauticoi,  and  the  reAisal  to 
so  charge,  when  requested,  will  be  error. 
Anthony  t.  State^  44  Fla.  1.  S2  South.  81& 

The  charge  waa  refused  upon  the  theory 
that  the  witness  JcHies,  who  pleaded  guilty  to 
the  larceny  of  the  stolen  goods,  which  the 
defendant  Is  charged  with  having  received 
knowing  them  to  have  been  stolen,  was  not 
an  accomplice. 

The  witness  Jones,  on  whose  testimony  the 
plaintiff  In  error  was  convicted,  testified  with 
r^ard  to  the  transaction  as  follows : 

"One  day  I  was  going  out  to  the  highway 
school  hauling  cement.  I  stopped  at  Mr.  Bail- 
ey's store  to  get  some  cake.  •  He  says,  *I  want 
some  sugar.'  I  say^  'I  ain't  got  no  sugar; 
I  don't  knpw  where  to  get  none.*  He  says,  • 
'They  are  unloading  three  or  four  cara  down 
in  toe  Seaboard  yard.  Ton  go  down  there 
and  bring  me  tbree  -  banels  oC  sugar,  and  I 
will  give  you  $50.'  I  says,  *I  am  scared  to  go 
down  yonder;  the  yardman  might  shoot  me.' 
He  says:  'He  ain't  going  to  shoot  you.  You  go 
get  it  and  If  yon  get  anything  I  will  pay  yon 
out'  I  said,  'I  am  scared  to  do  that'  .3e  said, 
'I  will  get  you  out  of  anything  you  get  in.' 
I  says,  *I  can't  tell  you  anything  about  that,* 
and  in  a  day  or  two  I  went  back  out  there  to 
carry  another  load,  and  I  stopped  there  again, 
and  got  me  a  package  of  cigarettes.  He  says, 
'You  going  to  bring  that  sugar?*  I  said,  'No, 
sir.'   He  says,  'Here  is  960  I  will  give  you  to 
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fct  It.'  I  wy,  "How  60  yoa  know  any  down 
there?*  He  uy,  'I  know  it  in  down  there.'  I 
went  and  got  the  three  barrels  and  carried  it  to 
his  store,  and  he  give  me  $30,  and*  told  me 
to  come  back  out  that  night  and  he  would  give 
me  the  other  20." 

Section  3178,  General  Statutes  of  Florida 
of  1006,  provides: 

"Whoever  aids  in  the  commiasioa  of  a  fdony, 
or  is  acceasory  tiiereto,  before  the  fact,  by  coun- 
seling, hiring,  or  otherwise  procaring  such  fel- 
(my  to  be  conunitted,  shall  be  punisoed  in  the 
same  manner  prescribed  for  the  panlshment  of 
the  principal  lelw." 

Each  of  these  parties  could  have  been  tried 
for  a  substaDtive  offense,  and  the  other  would 
have  been  an  accessory  thereto.  "The  gen- 
erally accepted  test  as  to  whether  a  witness 
Is  an  accomplice  Is  whether  he  himself  could 
have  been  indicted  for  the  offense  either  as 
principal  or  accessory."   1  S.  C.  L.  167. 

The  word  accomplice  "Inclodes  In  Its  mean- 
ing all  persons  who  participate  In  the  com- 
mia^n  of  a  crime,  whether  they  so  partici- 
pate as  principal,  aiders,  and  abettors,  or  ac- 
cessories before  the  fiact"  1  B.  G.  L.  132. 

BoQvler  defines  an  accomplice  as  "one  who 
is  concerned  in  tike  commission  of  a  crime," 
one  who  steals  goods  and  f  nmldies  them  to 
another  who  knows  th^  were  stcdm,  Is  mre- 
ly  "coDcemed  In  the  commission"  of  the 
crime  of  recelvbig  stolen  goods. 

"The  tmu  In  Ite  follness.  Int^lxtdes  In  its 
meaning  all  persons  who  have  been  concern- 
ed In  the  commission  ttf  a  crime,  all  parti- 
elpes  crlminls,  whether  they  are  ccmsldered 
in  strict  legal  pn^ety  as  prlndpa]|i  in  the 
first  or  second  decree,  or  mwely  as  acces- 
sories before  or  after  the  fact  Bonvier,  cit- 
ing FoBt  Or.  Cas.  841;  1  Rnss.  Or.  21;'  4 
Black.  Com.  331;  1  PhU.  Sv.  28;  Herlln 
Beport  Oomplice." 

In  the  case  of  Peofde  Ooffey,  161  Oal. 
433. 119  Fac.  801,  39  U  R.  A.  (N.  S.)  701,  the 
court  said: 

"If  the  witness  has  committed  the  crime.  If 
he  has  knowingly  aided  and  abetted  in  its  com- 
miasioa, or  if  he  has  advised  and  encouraged 
its  commission,  the  existence  of  any  one  of  tliese 
facta  admitted  or  established  stamps  his  atatus 
as  that  of  an  accomplice." 

In  the  Instant  case  Jraes  aided  and  abet- 
ted in  the  commission  of  a  crime  of  receivlnt- 
stolen  goods,  and  was  an  accomplice,  and  the 
charge  provided  for  in  our  statute  with  re- 
gard to  the  testimony  of  an  accomplice  was 
erroneously  refused. 

The  fallacy  of  the  reasoning  of  those  courts 
that  hold  that  because  certain  acts  may  con- 
stitute two  distinct  crimes,  for  dither  of 
which  both  the  parties  implicated  may  be 
tried  and  convicted,  but  for  the  other,  only 
one  of  the  parties  oould  be  convicted,  and 
that  they  would  be  accomplices  in  the  first 
instance,  bat  not  In  the  second,  is  discussed 


and  exposed  In  case  of  People  t.  Coff^, 
supra,  where  tlie  court  said: 

"The  oommonest  of  these  mors  may  thus  be 
eaciwessed:  The  l^w  dedarea  that  all  persons 

concerned  in  the  commigsioo  of  a  crime,  wheth- 
er they  directly  cmnmit  it,  or  aid  and  abet  in 
its  commission,  or  advise  and  encourage  its 
commiari<Hi,  areprincipals.  They  are.  of  coarse, 
accomplices.  Therefore  an  accomidice  Is  one 
who  may  be  indicted  for  the  same  crime  as  that 
charged  against  the  person  on  trial,  and  there- 
fore, if  he  cannot  be  cbargf!d  with  the  same  crime, 
he  is  not  an  accomplice.  Here  is  epitomised 
the  reasoning  of  such  cases  aa  SUte  v.  Dumam, 
73  Minn.  ICO,  75  N.  W.  1127,  11  Am.  Cr.  Rep. 
179]  and  the  fallacy  at  tiie  reasoning  most  be 
obnooa  One  is  an  accomplice  in  a  <7ime  be- 
cause of  the  part  that  he  bad  taken  in  it,  not 
because  lie  may  be  indicted  as  a  prindpaL  The 
latter  is  a  mere  accidental  circnmstance.  depead- 
ing  upon  the  language  of  the  statute,  and  in  no 
way  affecting  the  true  toachstoae,  namely,  the 
part  which  the  witness  has  taken  in  the  of- 
fense. The  judicial  dedaration  that,  under  a 
statute  But*  as  our  paragraph  3179  of  the  Pe- 
nal God^  all  acoomidloeB  may  be  indicted  at 
principals  is  perfectly  sound.  Bat  the  attempt- 
ed reasoning  from  this  that  if  a  person  cannot 
be  indicted  as  a  prindpal,  he  is  therefore  not  an 
accomplice,  is  abecdately  fallacious.  To  iltu» 
trate:  In  the  present  omditimi  of  our  law.  no 
mie  would  questi<Hi  but  tJiat  the  man  who  insti- 
gated and  indted  a  murder,  and  the  man  who 
actually  oxnmitted  the  murder,  were  both  ac- 
CMDiriices  in  the  crime  ot  murder.  No  one 
would  question,  moreover,  but  that  both  conU 
be  indicted  as  principals  in  the  crime  of  mur- 
der. But  suppose  tnat  to-morrow  the  Legis- 
lature, aa  it  would  be  quite  competent  for  it  to 
do,  ^uld  dedare  that,  where  a  man  had  in- 
dted murder,  he  would  be  indicted  only  for 
subordination  ot  murder,  and  upon  conviction 
be  punished  by  death ;  bat  that  the  man  who 
committed  the  murder  under  such  indtement 
should  be  charged  with  murder,  and  upon  con- 
viction should  be  ponished  by  life  imprisoamMit, 
there  would  be  presented  a  case  inhere  the  law 
denounced  as  different  crimes  the  different  acts 
of  the  parties.  Would  it  for  a  moment  be  said 
that  they  ceased  therefore  and  thereby  to  be  ac- 
complices in  the  crime  of  murder?  Or,  again, 
the  law  to-day  declares  that  the  giver  of  a 
iHribe  may  be  punished  for  the  giving;  that 
the  officer  who  receives  a  bribe  may  be  punished 
for  the  receiving,  A.  offers  B.  a  bribe,  and  bv 
this  means  advises  and  encourages  the  commis- 
sion of  a  crime.  B.,  in  turn,  cmianlts  his  friend 
C,  who  'adrises  and  encourages'  B.  to  acc^t 
the  bribe.  B.  returns  to  A.  and  agrees  to  A.'s 
corrupt  Dropositioo,  and  A.  pays  the  bribe  mon- 
ey. C.  IS  admittedly  an  accomplice.  He  has 
advised  and  encouraged  B.  in  tite  commission 
of  a  crime,  but  A.  has  done  precisdy  the  same 
thing,  and  has  gmie  even  further  utsu  B.,  in 
that  he  has  not  <nly  advised  and  encouraged, 
but  has  become  a  party  to  the  criminal  agree- 
ment By  what  logic  or  reasoning  may  it  be 
said  that  C.  is  an  acctHuplice,  and  A.  is  not? 
Not  because  of  the  accidental  drcumstanoe,  if 
such  dreumstances  exist,  that  A.  can  be  charg- 
ed with  another  crime  growing  out  of  the  same 
acts;  not  because  of  the  accidental  circnm- 
stance. if  it  exist,  that  A.  cannot  be  cbat^ed 
with  the  same  crime  as  B.,  for  these  are  poi^ 
accidental  circumstances,  and  are  not  of  the 
essence  ol  the  conidderatioa." 

For  the  error  in  refoallng  to  give  the  re- 
quested diarg^  I  tUnk  tlie  JvdgDMnt  Should 
be  reversed. 
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ICARTINBZ  T.  STAm 
<Snpreim  Court  of  Florida.   Aof*  % 

(SvUalm  by  the  Oourt.) 

1.  Cbiuihai.  Law  ^»878(8)— V«EDicr-C3ow- 

BTBUCnON. 

The  legal  eff«ct  of  the  verdict  of  a  jury 
findioK  a  defendant  guilty  apon  one  count  of  an 
information  is  to  acqait  him  of  the  offense  or 
offenses  charged  in  other  oonnts  of  audi  Infonnar 
tion. 

2.  Cbiminal  Law  «=»1160— AppeaI/— Rkfxts- 
^  OF  Nxw  ntxAXf— Sufhozbhct  of  Btx- 

DBNCB. 

While  the  legal  efTtct  of  evidence  or  the  la^ 
of  evidence  in  its  relation  to  a  verdict  rendered 
by  a  Jury  in  a  trial  may,  by  appropriate  pro- 
ceedingBt  be  rerieved  by  an  appellate  court,  yet 
fKmflicts  in  competent  testimony,  the  w^ght  of 
lefral  evidence,  and  the  credibility  of  competent 
witnesses  are  primarily  for  the  determination 
.of  the  jury;  and  where  there  is  some  snbstan- 
tial  eompeteut  evidence  <tf  all  tiie  fact*  legalbr 
essential  to  support  the  verdict,  and  there  is 
nothing  in  the  record  to  indicate  that  the  jury 
were  not  governed  by  the  evidence,  a  retusiil 
of  the  trial  coait  to  grant  a  new  trial  <mi  the 
ground  of  the  Insufflciency  of  the  evidence  to 
sustain  the  verdict  will  not  be  disturbed  by  the 
appellate  court. 

3.  Cbiuinai,  Law  «a»400(7>— Bwr  and  Sac- 

ONDASY  SlviDBNCK. 
In  a  criminal  prosecution  for  burning  a 
building  which  was  insured,  with  intent  to  in- 
jure the  insurer,  it  is  not  error  to  permit  an 
insurance  agent  to  testify  from  his  records  as  to 
his  knowledige  of  the  ^stence  of  a  policy  of 
insurance  issued  by  him  covering  the  building, 
the  defendant  being  entitled  to  the  possession 
of  the  policy,  and  cannot  be  reqnlied  to  produce 
evidence  avunst  thunsdves. 

Under  an  indictment  charging  <Hie  with  the 
statutory  offense  at  burning  certain  merchandise 
and  furniture  and  fixtures,  which  were  at  the 
time  insured  against  loss  or  damage  by  fire  with 
intent  to  Injnre  tiie  Insurer,  a  corporation,  proof 
that  audi  corporation  is  a  coqiHwation  de  facto 
is  competent  and  sufficient. 

&.  Cbiuinai.  Law  «s»1169{EQ  —  Apfuz.  — 
Habmless  Errob. 
It  is  not  reversible  error  to  admit  incom- 
petent testimony,  where  it  is  afterwards  ex- 
cluded and  the  Jury  is  instructed  to  disr^ard  it. 

Error  to  Criminal  Court  of  Becwd,  HUIs- 
twron^  County ;  W.  S.  Graham,  Judge. 

Ambrorto  Martinez  was  convicted  of  burn- 
ing certain  p»«onalty  with  Intent  to  injure 
the  insurer  thereof,  and  brings  error.  Af- 
firmed. 

Thomas  Palmer  and  Martin  Caraballo, 
both  of  Tampa,  for  plaintiff  in  error.  Van  C. 
Swearlngen,  Atty.  Gea^  and  G.  O.  Andrews. 
Asst.  Atty.  Gen.,  for  the  State. 

WEST,  J.  The  plaintiff  in  error,  herein- 
after for  convenience  referred  to  as  the  de- 
fendant, was  Informed  against  In  the  crim- 
inal court  of  record  for  Hillsborough  county, 
the  Information  containing  two  counts :  The 
first,  charging  him  with  the  statutory  offense 
of  burning  certain  merchandise  and  furniture 
and  fixtures,  which  were  at  the  time  insured 
against  loss  or  damage  by  fire,  with  Intent 


to  Injure  the  insure:  the  second,  with  pro- 
curing and  counseUng  sudi  mercbandiae  and 
furniture  and  fixtures  to  be  buined  with  In- 
tent to  injure  the  insurer. 

tipon  a  trial  of  the  case  the  defendant  was 
found  guilty  upon  the  firat  count  of  the  lo- 
formatim,  and  was  thereupon  sentenced  1^ 
the  court  to  confinement  in  the  state  prison 
for  a  period  of  two  years. 

Motions  In  arrest  of  Judgment  and  toe  a 
new  trial  were  denied.  Whereupon  wilt  of 
MTor  was  taken  from  this  court,  and  the 
case  Is  here  for  review. 

Numerous  errors  are  assigned,  and,  while 
we  may  not  discuss  them  seriatim,  we  shall 
consider  all  the  questions  presented  by  them. 

[1]  The  legal  effect  of  the  verdict  of  the 
Jury,  finding  the  defendant  guilty  upon  the 
first  count  of  the  information,  was  to  acquit 
blm  of  the  offense  charged  In  the  second 
count.  Smith  v.  State,  40  Fla.  203,  23  South. 
854 ;  Johnson  v.  State,  S8  Fla.  68,  SO  Sonth. 
529.  So  that  It  will  not  be  necessary  to  con- 
sider any  of  the  questions  raised  tn  the  trial 
court  with  respect  to  this  count 

[2]  It  Is  urged  that  the  verdict  is  not  sup- 
ported by  the  evidence,  that  it  Is  not  suffi- 
cient to  show  the  defendant's  guilt  beyond  a 
reasonable  doubt,  and  that  the  evidence  fail- 
ed to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  This,  of  course.  Is  pd- 
marlly  a  Jury  question.  The  rule  In  this  Ju- 
risdiction Is  that,  while  the  legal  effect  of 
evidence  or  the  lack  of  evidence  In  Its  rela- 
tion to  a  verdict  rendered  by  a  Jury  In  a  trial  • 
may,  by  appropriate  proceedings,  be  reviewed 
by  an  appellate  court,  yet  coufilcts  in  compe- 
tent testimony,  the  wel^t  of  l^al  evidence, 
and  the  credibility  of  competent  witnesses, 
are  primarily  tot  the  determination  of  the 
Jury;  and  where  there  ia  some  substantial 
competent  evidence  of  all  the  fiicts  l^Uy 
essential  to  support  the  verdict,  and  there  la 
nothing  In  the  record  to  indicate  tbat  the 
Jury  were  not  governed  hr  the  e^drace,  a  re-' 
fusal  of  the  trial  court  to  grant  a  new  trial 
Ml  the  ground  of  the  Insufficiency  of  the  evi- 
dence to  sustain  the  verdict  will  not  be  dla- 
turbed  by  the  appellate  court  Barrratlne  t. 
State,  72  Fla.  1,  72  South.  280;  Hemdon  r. 
State,  73  Ra.  4S1,  74  South.  611 ;  Bailey  v. 
State,  70  South.  748  decided  at  the  present 
tenn. 

The  evidence  was  largely  drcomstantlaL 
That  the  fire  by  which  the  merchandise  and 
furniture  and  fixtures  of  the  defendant  were 
burned  was  Incendiary  seems  to  be  conceded ; 
and,  when  all  the  circumstances  In  evidence 
tending  to  connect  the  defendant  with  the 
burning  are  considered,  we  are  not  able  to 
say  that  the  trial  court  erred  In  refusing  to 
set  aside  the  verdict  of  the  Jury,  who  saw 
and  beard  the  witnesses  as  they  testified, 
holding  that  defendant's  guilt  was  proved. 

[3]  The  agent  for  the  insurance  companies 
who  issued  the  policies  upon  the  property  al- 
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leged  to  hftve  been  burned  was  permitted  to 
testify  In  behalf  of  tbe  state,  and  over  ob- 
jections by  defendant's  oonnsel,  witb  respect 
to  tbe  issuance  of  the  Insurance  policies  to 
defendant.  There  vas  also  Introduce^  In 
erldrace  copies  of  certain  forms  preserved 
In  the  policy  registers  of  the  Insurance  com- 
panies, which  are  attached  to  and  became  a 
part  of  the  contracts  of  insurance.  It  ap- 
peared  from  the  testimony  of  this  witness 
that  the  policies  were,  when  Issned,  delivered 
to  the  defendant.  A  similar  question  was 
presented  in  the  case  of  Seymoor  v.  State, 
66  Fla.  133,  63  South.  7.  There  the  court 
Bald: 

**As  this  was  not  an  action  on  the  policy  by 
parties  thereto,  bat  a  criminal  prosecution 
by  tbe  states  and  as  the  defendants  were  the 

insured  who  were  entitled  to  the  policy,  and 
could  not  be  required  to  produce  it  or  any  evi- 
dence that  would  tend  to  criminate  them,  it 
was  not  error  to  permit  tlie  insnrance  agent 
who  issned  the  pohcy  to  testify  from  his  ret^ 
ords  as  to  matters  within  his  province  and 
knowledge  relative  to  tbe  issuance  and  existence 
of  the  policy  on  tiu  bnildii^  when  It  was 
bntned." 

There  was  no  error  In  overrollng  the  ob- 
jection to  this  evidence. 

[4]  onus  witness  was  also  permitted  to  tes- 
tify, over  objections  of  defendant,  that  the 
Insurance  companies  issuing  the  policies  upon 
tbe  merchandise  and  furniture  and  fixtures 
of  defendairt,  and  alleged  to  have  been  burn- 
ed by  him.  were  oiwporattons,  and  were  do- 
ing business  as  corporations.  There  was  no 
error  in  admitting  this  testimony,  it  b^g 
well  settled  here  that  In  a  case  of  this  diar^ 
acter  proof  that  an  alleged  coiporatlon  is  a 
corporation  and  la  doing  business  as  such  Is 
competent   Thalhelm  r.  State,  88  Fla.  169. 


(Fit. 

20  South.  938;  Butler  SUte^  85  Sla.  248, 
17  South.  651. 

It  Is  urged  that  there  was  error  in  per- 
mitting a  state  witness,  under  whose  sapet- 
vision  an  Invartory  of  the  merchandise  aod 
furniture  and  fixtures,  a  part  of  whldi  were 
destroyed  by  fire,  was  made,  to  testify  sM 
give  his  estimate  of  the  value  of  the  stoc^ 
The  stock  of  merchandise  partially  destroyed 
was  groceries.  This  witness  had  been  in  the 
wholesale  grocery  business  in  the  dty  in 
which  the  fire  occurred  for  15  years.  Be 
was  therefore  familiar  with  the  values  of 
such  propertT  there,  and,  while  his  persooal 
oaimination  of  the  sto<^  was  sli^t,  he  had 
access  to  the  Inventory  prepared  under  Ms 
supervision,  and.  since  he  did  make  some  ex- 
amination of  the  stocl:,  we  think  it  was  not 
error  to  admit  the  testimony;  its  w^ght  and 
probative  force  being  questions  for  the  Jncy's 
consideration. 

[S}  The  contenticm  Is  also  made  that  Qiere 
was  error  in  permitting  the  prosecuting  at 
tomey  to  propound  to  a  state  witness  certain 
leading  questions  with  a  view  to  impeaching 
him  relative  to  a  matter  with  respect  to 
which  he  stated  that  he  had  been  taken  by 
surprise  by  the  testimony  of  the  witness. 
The  answer  to  this  contenti<m  is  tliat  the 
Jury  was  afterwards  Instructed  by  the  court 
not  to  consider  this  testimony,  and  there  la 
nothing  in  the  record  to  suggest  that  they 
did  not  obey  such  Instructions. 

This  disposes  of  all  assignments  which  find 
any  proper  basis  in  the  record. 

The  Jodgmoit  Is  afflrmed. 

BROWNE,  G.  3.,  and  TATLOB,  WHIT- 
FIELD, and  EUiJS,  JJ.,  concur. 
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Ex  parte  7BANCIS. 

(Sapnna  Oonrt  of  Florida.    Aug.  18,  1S18. 
Rehearing  Denied  Oct  11,  19ia) 

(Byllabua      the  Oourt.) 

1.  OoNsnrunoNAi  Law  *»87— Intoxicat- 
iiTo  LiqiroBs  €=»1T— Rjqht  to  Possess  and 
Protect  Pbofestt — Saue  ot  Liquors— Pko- 
eibitioh. 

An  information  charging  in  six  separate 
counts  that  the  defendant: 

(1)  Did  unlawfully  transport  from  a  county 
in  tnis  state  wliere  the  sale  of  intoxicating  liq- 
nors  is  lawful,  into  a  connty  where  such  sales 
were  prohibited  by  an  election  held  to  decide 
such  question  of  prohibition,  two  quarts  of 
whisky  and  four  Quarts  of  wine  intended  for  the 
personal  use  of  the  defendant. 

(2)  The  second  count  is  a  duplicate  of  the 
first  count,  except  tlut  it  omits  the  allegation 
that  the  liquors  transported  were  intended  for 
the  personal  use  of  the  defendant. 

(3)  That  the  defendant  in  said  county  where 
the  sale  of  such  intoxicating  llquora  had  been 
prohibited  by  an  election  held  to  establish  pro- 
hibition theran  did  possess  two  quarts  ot  whis- 
ky and  four  quarts  of  wine,  that  were  received 
by  him  from  a  carrier  within  a  80-day  period ; 
the  said  liquors  so  possessed  being  then  and 
there  intended  for  the  defendant's  personal  use. 

(4)  The  fourth  count  is  a  duplicate  of  the 
third  oonnt,  except  that  it  ranlts  the  allegation 
that  the  liquors  so  possessed  were  intended 
for  the  personal  use  of  the  defendant. 

(6)  That  the  defendant  did  personally  trans- 
port into  said  pn^bition  tenitory  for  Ilia  own 
personal  use  two  qnarta  of  whiaky  and  four 
quarts  of  wine. 

(6)  The  sixth  count  Is  a  duplicate  of  the  fifth 
coont,  except  that  the  all^ation  that  the  liq- 
uors transported  were  for  Uie  defendant's  own 
us(>  in  omitted. 

Held  to  charge  no  offense  In  any  count  there- 
of under  any  valid  law  of  this  state.  Hvld, 
farther  that  chapter  7284,  I^ws  approved  May 
1, 1917,  undertaking  to  penalize  tbe  acta  charg- 
ed against  the  defendant  in  said  inf(Mniiati<»i, 
is  nnconstitutional  and  void. 

2.  Intoxicating  Liquobs  <S=>17— CoNsrixtr- 
noNAi,  Law— "Pbopkbtt  Sttbject  to  Pbi- 

TATE  OWNEBBHXP." 

iDtoxicating  liquor  is  "proi>erty  that  is  the 
subject  of  private  ownership*"  as  such,  and  the 
Legislature  has  no  authority  to  prohibit  its 
ownership,  possession,  transportation,  or  per- 
sonal  use  by  the  dtixen  either  in  a  prohibition 
county  or  a  county  where  prohibition  is  not 
established,  unless  in  either  of  said  counties  it 
is  shown  that  it»  possesritHi  is  intended  for  the 
illicit  sale  thereof. 

Whitfield  and  West,  JJ.,  dissenting. 

Error  to  C9rcnlt  Court,  Dade  CJounty;  H. 
Pierre  Branning,  Judge. 

Application  of  James  Frauds  for  writ  of 
habeas  corpus.  Writ  denied,  and  relator 
brings  emMT.   Relator  discharged. 

Atkinson  A  Burdine,  Bart  A.  Biley,  and 
Taylor  &  Taylor,  all  of  Miami,  for  plaintiff 
in  error.  Van  C.  Swearingen,  Atty.  Gen., 
and  C.  O.  Andrews,  Aast  Atty.  Gm.,  for  the 

State. 

TAYLOR,  J.  James  Francis,  who  Is  re- 
ferred to  her^  as  the  relator,  was  arrested 
and  deprived  of  his  liberty  under  a  capias  Is- 
sued by  the  criminal  court  of  record  of  Dade 


connty  from  an  InformatlOD  filed  by  the 
county  solicitor,  which  Informatl<Hi  chargea 
In  six  separate  counts  as  fbllows; 

"(1)  Did  unlawfuly  transport  from  the  coun- 
ty oif  Monroe,  state  of  Florida,  into  tbe  county 
tx  Dade,  state  of  Florida,  which  said  county 
of  Dade,  state  of  Florida,  had  theretofore  voted 
against  the  sale  of  intoxicating  liquor,  wines  or 
beer,  certain  intoxicating  liquors,  wines  or  beer, 
to  wit,  two  quarts  of  whisky  and  four  qnarta  of 
wine,  for  the  personal  use  of  said  James  Fran- 
cis, contrary  to  the  form  of  the  statute  in 
such  case  made  and  provide^,  and  against  the 
peace  and  dignity  of  the  state  of  Florida. 

"(2)  And  the  said  F^  W.  Pine,  coun^  so- 
licitor for  the  county  of  Dade  as  aforesaid, 
prosecuting  for  the  state  of  Florida  in  said 
county,  under  oath,  further  information  makes 
that  James  Francis  ot  the  county  of  Dade  and 
state  of  FlOTida,  on  the  29th  day  of  September 
in  the  year  of  our  Lord  1917,  in  the  connty  and 
state  aforesaid,  did  transport  from  the  county 

Monroe,  state  of  Florida,  into  the  county  ot 
uade,  state  of  Florida,  which  said  county  of 
Dade,  state  of  Elorlda,  had  tberetofot*  voted 
against  the  sale  of  intoxicating  liquor,  wines 
or  beer,  certain  intoxicating  liquors,  wines  or 
beer,  to  wit,  two  quarts  of  whisky  and  four 
quarts  of  wine,  contrary  to  the  form  of  the 
statute  in  eatA  case  mrae  and  provkled,  and 

Matnst  tiie  peace  and  dignity  of  the  state  of 
orida. 

"(3)  And  the  said  Fred  W.  Pine,  counO^ 
solicitor  for  the  county  of  Dade  as  aforesaid, 
prosecuting  for  the  state  of  Florida  in  said 
county,  under  oath,  further  information  makes 
that  James  Francis  of  the  county  of  Dade  and 
state  of  Florida,  on  the  28th  day  of  September 
in  the  year  of  our  Lord  1917,  in  tbe  county  and 
state  aforesaid,  did  i>os8e8S  intoxicating  liq- 
uor, wines  or  heer,  to  wit,  two  quarts  of  whis- 
ky and  four  quarts  of  wine,  which  said,  liquova 
were  received  by  said  James  Francis  subse- 
quent to  May  1,  A.  D.  1917,  within  a  80-day 
period,  from  a  carrier  in  the  county  of  Dade, 
state  of  Florida,  which  said  county  of  Dade, 
state  of  Florida,  had  theretofore  voted  against 
the  sale  of  intoxicating  liquor,  wines  or  bee^ 
the  said  liquor  so  possessed  being  then  and 
there  intended  for  personal  use,  contrary  to  the 
form  of  tbe  statute  in  sach  case  made  and 
provided,  and  against  the  peace  and  dignity  ni 
the  state  of  Ilorida. 

"(4)  And  the  said  Fred  W.  E^e.  county  solic- 
itor for  the  county  of  Dade  as  aforesaid,  pros- 
ecuting for  the  state  of  Florida  in  said  conn- 
ty, under  oath,  further  information  makes  that 
James  £Vancis  of  the  county  of  Dade  and  state 
of  Florida,  on  the  29th  day  of  September  in 
the  year  of  our  Lord  1917,  in  tbe  county  and 
state  aforesaid,  did  possess  intoxicating  liq- 
uors, wine  or  beer,  to  wit,  two  quarts  of  whisky 
and  four  quarts  of  wine,  which  said  liquors 
were  received  by  said  James  Francis  subse- 
quent to  May  1,  A  D.  1917,  within  a  3(May 
period,  from  a  carrier  in  the  county  of  Dade, 
state  of  Florida,  which  said  county  of  Dade, 
state  of  Florida,  had  theretofore  voted  against 
the  sale  of  intoxicating  liquors,  wines  or  beer, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  p^ce 
and  dignity  of  the  state  of  Florida. 

"^)  And  the  said  Fred  W.  Pine,  county  so- 
licitor for  the  county  of  Dade  as  aforesaid, 
prosecuting  for  tbe  state  of  Florida  in  said 
county,  niraer  oath,  further  information  makes 
that  James  Francis  of  the  county  of  Dade  and 
state  of  Florida,  on  the  29th  day  of  Sept^- 
ber  in  the  year  of  our  Lord  1917,  in  the  county 
and  state  aforesaid,  did  personally  transport 
from  the  county  of  Monroe,  state  of  Florida, 
into  the  connty  of  Dade,  state  of  Florida,  which 
said  county  of  Dade,  state  of  Florida,  had 
ttioretofore  voted  against  the  sale  of  intradcat- 
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ing  Uqnor,  wines  or  beer,  for  ills  personal  ase, 
certain  intoxicating  liquors,  wines  or  beer,  to 
wit,  two  qoarts  of  whisky  and  four  quarts  of 
wine,  contrary  to  tbe  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the 
peace  end  dignity  of  the  state  of  iJlorida. 

"(6)  And  the  said  Fred  W.  Pine,  county  so- 
licitor for  the  county  of  Dade  as  aforesaid,  pros- 
ecutiug  for  the  state  of  Florida  in  said  county, 
under  oath,  further  information  makes  that 
James  Frauds  of  the  county  of  Dade  and  state 
of  E^orlda,  on  the  29th  day  of  September  in 
the  year  of  our  Lord  1917,  in  the  county  and 
state  aforesaid,  did  personally  transport  from 
the  county  of  Monroe,  state  of  Florida,  into 
the  conntr  of  Dade,  state  of  FIcnldB,  which  said 
comity  of  Dade  had  theretofore  voted  against 
the  sale  of  iDtoxicadng  liquor,  wines  or  beer, 
certain  intoxicating  liquors,  wines  or  beer,  to 
wit,  two  quarts  of  whisky  and  four  quarts  of 
wine,  contrary  to  the  statute  in  such  ease  oiads 
and  provided,  and  against  the  peace  and  digni^ 
of  t£e  state  of  Florida." 

13ierenp(nk  tbe  relator  sued  oat  a.  writ  ot 
babeas  eorpna  fnuu  tbe  dnmit  court;  the 
petition  for  the  writ,  omitting  Ita  ftwmal 
parts,  being  as  follows: 

"(5)  That  the  said  imprisonment,  detention, 
confinonent,  deprivation  and  restraint  are  il- 
legal, and  that  the  Ulesality  tiiereof  oonsistB 
in  this,  to  wit: 

"(a)  That  the  information  filed  against  the 
petitioner  herein  is  based  upon  an  act  passed 
at  the  1917  sessicm  of  the  Elorida  Ijegislature, 
chapter  7284,  Laws  of  1917,  the  title  to  which 
begins  as  follows,  to  wit: 

"  'An  act  prtdiibiting  the  recdpt  of  intoxi- 
cating liquors,  winea,  or  beer  from  a  commtm 
«r  other  carrier;  proliibiting  tbe  posaesslon  of 
such  liquors  hereafter  received  from  a  common 
or  other  carrier,  and  prohibiting  the  shipment 
and  personal  transportatitm  of  sudi  liquors  into 
counties  or  election  precincts  in  this  state  which 
have  or  may  hereafter  vote  against  the  sale 
of  sudh  liqan;^  etc^*  and  that  said  act  is 
void,  ineffectual  and  inoperative  because  it  is 
in  conflict  with  the  provisions  of  the  C<Hi8ti- 
tution  ot  the  State  of  Florida  in  this,  to  wit, 
said  act  only  applies  to  counties  which  have 
voted  against  the  sale  of  intoxicating  liquors, 
and  permits  the  possessicm  thereof  in  quanti- 
ties exceeding  one  quart  in  counties  wnerein 
the  sale  ot  intoxicating  liquors  is  authorised, 
thereby  discriminatlDg  betwem  the  citizms  pos- 
sessing intoxicating  Ifqnora  In  wet  counties  and 
those  possessing  intoxicating  liquors  In  dry 
counties. 

"(b)  That  said  act  is  in  conflict  with  the 
Constitution  of  the  state  of  Florida  in  this, 
to  wit:  That  it  makes  it  unlawful  for  a  person 
to  personally  transport  from  without  or  with- 
in the  state  of  Florida  into  dry  counties  ex- 
ceeding the  quantity  of  one  quart  of  intoxicat- 
ing liquors  or  wine  during  any  period  of  30 
consecutive  days,  while  it  allows  a  person  to 
transport  into  a  wet  county  of  the  state  of 
Florida  more  than  one  quart  in  30  days,  of  in- 
toxicating wine  or  beer. 

"(c)  That  said  act  is  in  conflict  with  the  pro- 
visions of  the  Florida  Constitution  in  this,  to 
wit:  That  it  makes  it  unlawful  for  any  person 
residing  in  a  dry  county  to  receive  directly  or 
indirectly  from  a  common  or  other  carrier,  in- 
toxicating liquors,  wine  or  beer  exceeding  the 
quantity  of  one  quart  during  an^  period  of  30 
consecutive  days,  whil^  a  person  in  a  wet  coun- 
tv  in  the  state  of  Florida  may  receive  more 
tnan  one  quart  of  intoxicating  liquor  or  wine 
during  any  period  of  30  consecutive  days. 

"(d)  That  the  said  statute  is  in  conflict  with 
the  provisions  of  the  Constitution  of  tbe  State 
of  Florida  in  this,  to  wit:  That  it  makes  it 
unlawful  for  any  carrier  or  person  to  ship  or 
transport  into  dry  counties  IntoxicatinK  liquors, 
wines  or  beers  exceeding  one  quart  of  intoxi- 


cating liquor  or  wine  during  any  period  (tf  30 
consecutive  days,  while  a  carrier  or  person  is 
allowed  to  ship  or  transport  *iore  than  said 
amount  of  intoxicating  Uquors,  wines  or  beer 
into  a  wet  county. 

"(e)  That  said  law  is  unconstitutional  in  this, 
to  wit:  That  it  makes  it  unlawful  for  a&j 
person  in  a  dry  county  of  the  state  of  florida. 
to  receive,  possess,  ship  or  transport  into  said 
county  for  his  personal  use  exceeding  one  quart 
of  intoricating  liquor  or  wine  during  any  period 
of  30  consecutive  days,  while  it  permits  dti- 
sens  of  wet  counties  to  recdve,  possess,  ship  or 
transport  into  such  wet  counties  intoxicating 
liquor  or  wine  in  excess  of  said  one  quart  dni^ 
ing  any  period  of  30  oonseeutive  days. 

"(f)  That  said  law,  as  Indicated  in  subheads 
(a)  to  (e)  of  this  petition,  is  in  direct  conflict 
with  section  20  of  article  3  of  the  Constitution 
of  the  State  of  Elorida,  which  prohibits  the 
{passage  of  spedal  or  local  laws  for  the  punish- 
ment of  crime  or  misdemeanor. 

"(g)  That  that  portion  of  the  Constitutitm  of 
the  State  of  Florida  which  provides  for  the 
holding  of  an  election  to  determine  whether  or 
not  intoxicating  liquors,  wines  or  beers  shall 
be  prohibited,  does  not  authorize  or  empower 
the  people  of  any  community  or  municipality 
to  call  an  election  for  the  purpose  of  determin- 
ing whether  or  not  nonintoxicating  liquors  shall 
be  received,  possessed,  shipped  or  transported 
into  wet  counties  for^nonal  use. 

"(h)  That  sections  1,  2,  3  and  4  of  said  act 
are  in  violation  of  sections  1  and  12  of  the 
Declaration  oi  Rights  of  the  Constitution  of 
the  State  of  nwida,  and  in  violation  of  sec- 
tion 16  of  article  3  of  the  Constitution  ot  the 
State  of  Florida,  and  ia  violation  of  articlt 
19  of  the  Constitution  of  the  SUte  of  Florida 

"(i)  That  the  people  of  Dade  coun^,  Fla, 
have  voted  against  the  sale  of  intoxicating  liq- 
uors, but  have  not  voted  against  the  possesskn 
of  intoxicating  liquors  for  personal  use. 

"(i)  That  no  electiw  has  been  called  or  held 
in  iMde  county,  Ela.,  since  the  passage  of  the 
act  above  referred  to,  prohibiting  the  posses- 
sion for  personal  use  oTintcHdeatinff  Uqoora  in 
said  Itede  county. 

"(k)  That  said  act  seeks  to  cancel  and  termi- 
uate  the  ownership  of  private  individuals  in 
intoxicating  liquors  without  compensating  them 
for  the  loss  thereby  sustained. 

"0)  'Hiat  said  act  la  of  such  a  nature  and 
diaracter  that  it  cannot  be  sustained  or  upheld 
under  the  police  powers  of  the  state,  in  that 
it  is  not  applicable  to  the  entire  state  of  d<tt-i- 
da  or  to  all  the  people  of  the  state  of  Florida. 

"(m)  That  said  act  is  void  as  an  unjustified 
abridgment  of  the  privileges  and  immunities 
of  the  citlsens  in  a  dry  county. 

"(n)  The  Legislature  under  the  police  ^wen 
has  no  right  to  forbid  the  po&session  of  intoxi- 
cating liquors  in  a  county  voting  against  the 
sale  of  intoxicatinf  liqufMa,  when  such  Uqnota 
are  possessed  for  peraciial  use. 

"(o)  The  Legislature  has  no  power  under  arti- 
cle 19  to  pass  laws  forbidding  the  poesession  of 
intoxicating  liquors  in  counties  voting  a^nini't 
the  sale  thereof  unless  said  Uqnor  is  poaiiessvd 
toe  the  purpose  of  illegal  sale; 

"(p)  The  prohibition  of  the  possession  of  more 
than  one  quart  of  intoxicatiiv  Uquora  or  wizm 
in  any  period  of  30  consecutive  days  is  oncw- 
stitutional  becatise  it  ia  nnressonable  and 
arbitrary. 

"(q)  Tbe  prohibition  afcainst  the  keeping,  re- 
c^ving  or  possessing  of  intoxicating  liquors  a 
se  is  not  a  legitimate  exercise  of  the  pt^ce 
power. 

"(r)  The  srixnre  under  die  statute  and  Oe 

destruction  thn^under  are  in  contraventioD  >-f 
the  constitutional  rirhts  that  one's  property 
shall  not  be  taken  without  due  process  of  law. 

"(s)  The  said  act  fa  violative  or  the  foarte«nth 
amendment  to  the  ConstitntiQn  of  the  United 
SUtcs. 
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Tlut  said  act  Is  tureaionable  beeauBe 
tbe  mere  poisesriwi  of  int(»icatliiK  liquor  k^t 
tat  one's  own  use  is  not  inhnwtly  injurioiis  to 
the  health,  morals  or  safety  of  th«  pobUc.  and 
therefore  sach  I^ilatioo  prohibiting  the  keep- 
Iq;  in  excess  of  one  qaart  is  not  a  legitimate 
exercise  of  the  police  power. 

"(□)  That  said  act  Is  a  vidatlon,  not  only  of 
the  constitational  rights  of  tiie  petitioner,  but 
of  biB  ioberent  rights. 

"(t)  The  said  law  Is  nnconstitational  because, 
in  the  absence  of  any  onlawful  Intent  to  dispose 
thereof,  it  makes  tbe  possession  of  more  than 
one  quart  of  intoxicating  liquor  or  wine  in  any 
period  of  30  consecatiTe  days,  onlawfol." 

At  the  bearing  before  tbe  dradt  ju^^  be 
nude  an  order  remanding  tte  r^tor  to  the 
custody,  and  dismissed  bis  petition  for  tbe 
writ  For  review  of  tbls  jodgnient  writ  of 
error  from  tbls  conrt  was  allowed  and  Issned. 

{1]  raie  case  presents  tbe  qnestlon  ot  tbe 
coBStitutlonaUty  of  diapttt  7284»  taws  ap- 
proved Ifay  1,  1817. 

In  dKvrt,  tbls  act  nndertakea  to  prohibit 
under  penalties  tbe  possession  or  ownership 
by  any  dtlaen  in  slang-called  **dry"  conntles 
and  territory  during  any  period  of  80  days 
exceeding  one  quart  of  spirituous  or  vinous 
Uquon  and  six  quarts  of  malt  liquors  for 
tbeir  own  pnsmal  use  or  othervtse,  while 
it  permits '  dtlsens  la  so-called  **wet^  coun- 
ties and  tmltory  to  poness  and  own  as 
mudi  Uqnor  of  all  Unda  as  tb^  see  flt  The 
act  further  undertakes  to  prohibit  under 
penalties  the  receipt  In  sucb  dry  territory 
from  any  carrier  public  or-  private  of  any 
snch  liquors  exceeding  such  limited  amount 
during  any  period  of  30  days,  and  farther 
prohibits  under  penalties  the  carriage  by  any 
citizen  personally  into  any  audi  dr7  terri- 
tory during  any  period  of  SO  days  any  such 
liquors  exceeding  such  limited  amonnt  wheth- 
er for  bis  own  personal  use  or  otherwise; 
and  the  act  farther  provides  for  the  summary 
Belzure,  confiscation,  and  destruction  of  any 
such  liquors  found  in  the  posseesioa  of  any 
one  in  sudi  dry  territory  exceeding  such  lim- 
ited amount,  whether  possessed  or  owned  for 
the  i>er8onal  use  of  tbe  possessor  or  owner 
thereof  or  otherwise. 

We  have  no  hesitation  In  saying  that  the 
features  of  this  act  above  mentioned  are 
clearly  violative  et  section  1  of  the  Declara- 
tion of  Rights  of  our  Constitution,  that  pro- 
Tides'  as  follows: 

"All  men  are  equal  before  the  law,  and  bave 
certain  inalienable  rights,  anuMW  which  are 
tboae  of  enjoying  and  defoiding  life  and  liberty, 
acquiiinK  possesnng  and  protectinr  proper^, 
and  pursuing  bappineas  and  obtaining  safety." 

And  it  is  also  violative  of  sectlooe  1  and 
2  of  article  19  of  oar  Constltntlon. 

[J]  That  Intoxicating  liquor  Is  "property 
that  la  the  subject  of  private  ownership," 
there  Is  no  question.  Our  Constitution,  art. 
19.  recognizes  it  as  such,  and  Indeed  the 
act  of  our  Legislature  under  discussion  rec- 
ognizes it  as  such  In  permitting  It  to  be 
brouglit  Into  the  dry  territory  In  the  limited 
quantities  It  provides,  and  In  the  nnllmited 
quantltiea  It  pmnlts  to  be  brought  Into  sncb 
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territory  for  druggists,  hospitals,  ministers 
for  sacramental  purposes,  etc.,  and  yet  this 
act  in  tbe  teeth  of  our  Declaration  of  Rights 
undertakes  to  prohibit  one  part  of  our  dti- 
zenshlp  who  baj^o  to  reside  In  dry  terri- 
tory from  harmlessly  acquiring,  possessing, 
and  protecting  this  property  for  bis  own  per* 
sonal  and  private  use. 

In  Joyce  on  Infonlcatlng  Liquors,  |  TO,  It 
Is  said: 

"A  constitutional  prorlsion  that  'law#  may  be 
passed  relating  or  prohlbitiDg  the  sale  of  in- 
toxicating liquors*  is  held  to  impose  a  restraint 
upon  the  plenary  and  unrestricted  power  of  a 
Legislature  to  deal  with  the  subject  of  such 
liquors  in  any  manner  it  chooses  to.  In  such 
a  case  it  is  dedared  that  the  purpose  and  effect 
of  tbe  provision  is  to .  restrict  and  limit  the 
legislative  authority  to  the  powers  expressly 

frraoted  therein,  that  is  to  the  power  to  regu- 
ate  and  prohibit  tbe  tale,  the  rule  being  said 
to  be  simply  an  application  of  the  maxim  ex- 
presBio  uoius  est  exdusio  alterius." 

Section  1  of  article  19  of  our  Constitution 
reserves  to  the  people  the  right  by  their  di- 
rect vote  to  prohibit  the  Bale  oa\s  of  Intox- 
icating liquors,  not  tbeir  ownership.  i>osses- 
slou,  or  individual  use  by  the  citizen,  and 
by  the  second  secticm  of  tbe  article  the  Leg- 
islature is  expressly  authorized  and  required 
to  enact  laws  to  carry  out  the  provisions  of 
section  1;  that  Is,  to  enforce  the  prohibi- 
tion against  the  sale.  And  when  the  Legisla- 
ture goes  outside  of  the  realm  of  law  aimed 
at  prohlbitiDg  the  imlawful  sale  of  such  liq- 
uors, by  inblbitlttg  tbeir  private  ownership, 
possession,  or  perscmal  u8e,Jt  transcends  its 
authority  under  the  Constitution  and  Its  act 
Is  void. 

InlS  R.  0.  L.  I  19,  It  Is  said: 

"Grenerally  speaking,  it  is  tbe  traffic  and  not 
tbe  Uqoor  itseU  which  is  subject  to  the  police 
power;  and  the  property  ri^t,  the  privilege 
tbe  Indlvidnal  to  acquire  and  use  liquors  to 
satisfy  his  own  personal  testes  and  appetites, 
should  remain  inviolate.  It  baa  been  held  gen- 
erally that  tbe  mere  possession  and  use  tor 
such  purposes  are  not  inherently  injurious  to 
the  health,  morals,  or  safety  of  the  public;  and 
therefore  that  legislation  prohibiting  sudi  acts 
is  not  a  legitimate  exercise  of  police  power, 
but,  cm  the  contrary,  Is  an  abridgment  of  the 
privileges  and  immunities  of  the  citism  without 
any  lenil  jostification,  and,  as  Ba<^  void."  Ex 
parte  Brown,  38  Tex.  Or.  R.  296,  42  S.  W. 
554,  70  Am.  St.  Rep,  743;  Town  of  Oortland 
T.  Larson,  273  HI.  602.  113  N.  E.  61,  U  R.  A. 
1917A,  814.  Ann.  OSs.  1916E,  776;  Fears  v. 
State,  102  Ga.  274,  29  S.  E.  463;  Henderson 
V.  Heyward,  109  Ga.  373,  34  S.  E.  590,  47  L. 
R.  A.  306,  77  Am.  St.  Rep.  384;  Steele  t. 
State,  19  Tex.  App.  425:  Stallworth  v.  State, 
IS  Tex.  App.  MS;  Holley  v.  State,  14  Tex. 
App.  606. 

We  commad  to  our  legislators  especially 
tbe  ninth  and  taith  beednotes  to  the  case  of 
Sullivan  T.  City  of  Oneida,  61  HI.  242;  Pres- 
ton T.  Drew,  83  Ue.  568.  54  Am.  Dec.  689; 
State  V.  Williams,  146  N.  O.  618,  61  S.  B. 
61,  17  L.  R.  A.  (N.  S.)  299,  14  Ann.  Gas.  562; 
Ninenger  v.  State^  25  Tex.  App^  449,  8  S.  W. 
480;  Tltsworth  v.  State,  2  Okl.  Cr.  268,  101 
Pac.  288;  Adams  Express  Co.  v.  Cwnmon- 
wealth,  154  Ky.  462,  157  S.  W.  908,  48  L.  R. 
A.  (N.  S.)  S42;  Otnnmonwealth  v.  Campbell^ 
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1.13  Ky.  BO,  117  8.  W.  388,  24  L.  B.  A.  (N.  8.) ' 
172, 19  Ann.  Cas.  189;  CUy  of  ShreTcport  t. 
HIU.  134  La.  352,  64  South.  137,  Ann.  Cas. 
1910A.  283;  Eldge  T.  Olty  of  Bessemer,  164 
Ala.  509,  51  South.  246,  26  U  R.  A.  (N.  S.) 
:m;  State  of  West  VlrglDia  t.  Oilman,  33 
W.  Va.  146,  10  S.  a  283,  «  L.  B.  A.  847; 
State  T.  Mclntyre,  139  N.  a  B99,  52  S.  E. 
63 ;  Ex  parte  Lnera,  28  CaL  App.  185,  162 
Pac.  73a 

Slnce»the  Information  In  this  cue  charges 
that  the  defendant  received  In  dry  territory 
the  forbidden  quantity  of  Hqnor  for  his  own 
personal  use  and  not  for  sale  or  any  other 
lawfully  Interdicted  purpose,  it  foUowa  that 
the  defendant  or  relator  is  held  in  custody 
without  authority  of  law  and  shonld  be  and 
is  hereby  dlsdiarged  from  custody  at  the  cost 
of  the  state. 

BROWNE,  O.  J.,  and  EIXIS,  X,  <xocaT. 

WHTTFIEU)  and  WEST,  JJ.,  dissent 

BROWNE^  0.  J.  <concnrring.)  I  fully  con- 
cur in  the  decision  In  this  case.  I  am  also 
quite  convinced  that  the  act  is  obnoxious  to 
section  20,  art  3,  of  the  Constitution,  which 
provides  that: 

"The  LeslBlature  shall  not  pass  special  or 
local  laws  m  any  of  the  following  ennmerated 
esses:  *  *  *.  For  the  punishment  of  crime  or 
misdemeanor,"  etc. 

Chapter  7284  Is  a  local  law,  and  is  effec- 
tive In  some  counties  and  not  in  others,  llie 
fact  that  it  is  operative  In  all  but  four  does 
not  make  It  less  a  local  law  than  If,  as  might 
be,  it  were  operative  In  only  one.  It  1b  also 
an  act  for  the  punishment  of  crime.  It  de- 
dares  certain  acts  to  be  unlawful  and  for 
any  violation  of  Its  provisions  a  floe  of  not 
less  than  (50  nor  more  than  $500,  or  imprla- 
onment  in  county  jail  for  not  more'  than  six 
months,  or  both  fine  and  Imprisonment,  may 
be  Imposed. 

It  cmflicts  with  the  quoted  provision  of 
the  Constitution,  and  under  the  decision  of 
this  court  in  Snowden  v.  Brown,  60  Fla.  212, 
53  South.  548,  is  unomstltutional  and  void. 

^e  discrimination  made  by  this  act  be- 
tween the  quantity  of  intoxicating  liquors  a 
person  may  have  for  his  own  use  In  the  differ- 
ent counties  of  the  state  finds  no  Justification 
either  In  the  Constltutlcm  or  in  a  valid  ex- 
ercise of  the  state's  police  power.  Some 
courts  have  held  that  limiting  the  quantity 
of  intoxicating  liquors  a  person  may  have  In 
bis  possession  is  an  exercise  of  police  power 
to  protect  the  individual  from  himself  and  his 
uncontrollable  api>etlte,  but  that  Is  not  the 
purpose  of  this  act  It  does  not  Umlt  the 
quantity  of  liquor  every  person  In  the  state 
may  have  In  his  possession  for  hla  own  use, 
nor  does  It  prohibit  carriers  from  delivering 
to  them  liquor  in  any  quantity.  A  carrier 
may  transport  an  unlimited  quantity  of  In- 
toxicating liquors  for  some  person,  and  they 
may  have  it  in  their  possession  tot  their  own 


oae  In  some  oonntiw  but  not  In  otters;  In 
Racambia  county  for  Inatance,  but  not  in  the 
adjoining  county  of  Santa  Bosa.  Can  It  be 
contended  that  a  person  needs  protectloa 
firom  himself  In  Santa  Bosa  conn^  bat  not  in 
Escambia  county?  (Ssarly  not  Then  why 
did  not  the  LeglalatDra  pn^blt  its  posses- 
slim  In  all  Uw  counttes  at  the  state? 

The  attempt  to  find  jnstlflcatioa  for  the 
discrimination  between-  persons  in  different 
coontleag  <v  the  same  person  In  dUTereit 
counties,  by  the  provlslcais  of  article  19  of 
the  Constitution.  Is  futile,  as  that  artlde  re- 
lates bnly  to  the  prohlbltloa  of  the  sale  of 
intoxlcanta.  TbMt  Is  the  sole  question  sub- 
mitted to  the  people^  and,  when  tbe  Legis- 
lature says  that  upon  the  people  of  a  county 
voting  against  the  sale  ot  intoxicating  liquor 
the  ownership  and  poaaesstm  of  more  than  a 
stated  quantity  "for  personal  use"  shall  also 
be  prohibited,  it  attempts  to  Amcaul  t&q 
Ctmstttutlon  by  legislative  mactment. 

It  la  tna,  this  court  held  that  the  Legis- 
lature In  enforcing  tbe  provlslonB  ot  artide 
19,  may  protdblt  ttie  sale  ot  Intoxicating 
beverages  in  bidtatlon  ot  or  Intended  as  sub- 
stitutes for  certain  Intoxicating  Uqn«8,  be- 
cause their  sale  may  be  used  as  a  oover  Vt 
violation  ot  the  law  against  the  sale  of  hi- 
toxicatlng  liquors.  Fine  t.  Moran,  77  South. 
538.  I  did  not  concnr  In  that  decision,  but 
I  see  a  rery  dear  distinction  betwe^i  the 
two  statutes.  Here  the  law  in  express  terms 
restricts  the  possession  of  more  than  a  stated 
quantity,  <*wbet3K»  Intoided  ttor  penonal  use 
w  otherwlseL"  Tbe  very  words  pmonsl 
use  or  otherwise"  precludes  the  idea  that  the 
prohibition  ot  tbe  possession  tor  personal  vat 
ct  more  than  a  quart  ot  liquor  and  six 
quarts  vt  malt  beveragbs  was  IntOkded  as  a 
means  ot  aifordng  tbe  law  against  tbe  sal« 
of  Intoxicants.  Hie  words,  "whether  Intend- 
ed for  personal  use  or  otberwise,**  are  used 
In  the  title,  and  re|>eated  in  tbe  first  sec- 
ond, third,  and  fourth  aectknu  ct  tbe  act. 
In  tbe  fifth  sectkm,  as  If  to  make  It  clearer 
that  the  statute  was  dhrected  at  tbe  personal 
use,  and  not  at  tbe  pooacsston  for  sale  or 
other  unlawfca  purpose,  these  words  are  as- 
ed:  "SV»r  pmonal  use  of  wadb.  persm,  or  for 
the  use  <MC  membws  of  bis  family  residlns 
with  him."  It  is  possible  that  the  possession 
of  a  large  quantity  Ot  Uquois  under  oertaia 
circumstances  may  be  inhibited  as  a  means 
of  preventing  Its  Illegal  sale;  but,  «  th.it 
had  been  the  purpose  of  this  act  sncb  pos- 
session would  have  been  prohibited  to  all 
persons  and  In  all  the  counties  of  tbe  ^ste. 
because  Illegal  sales  may  occur  in  counties 
where  the  sale  Is  permitted  as  well  ss  it 
those  where  It  Is  prohibited. 

The  words  "for  personal  use,"  and  tl» 
fact  that  the  prohibition  of  the  possession  of 
more  than  a  stated  quantity  affects  pera>aj 
In  some  counties  and  not  la  others,  sh^w 
clearly  that  the  purpose  of  tbis  provisic-n 
was  to  limit  individual  us^  and  not  to  U-j^'- 
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the  posaeaaion  becaase  It  ocnild  be  made  a 
cover  for  Tlolatkm  of  lam  against  tbelr  sale. 

WHITFIEU),  J.  (dlasentliis).  Tb»  Geor^ 
gla  and  lUinfris  decisions  rdled  oo  by  the 
court  aa  authority  rtfate  to  the  powers  <a 
munldpalltlea.  The  others  do  not  appear  to 
be  cootrolUnK  in  view  of  reeaat  adjadlcated 
oases  In  the  highest  state  and  federal  coticta. 

Courts  may  determine  whether  a  statute 
conflicts  wlUi  OJ^anle  law,  bat  only  qiustlons 
of  leglslatlTe  power  are  considered.  Ques- 
tions of  wisdom,  pc^cy,  reaaonablaie«t  necee* 
ilty.  or  ei}>ediency  ue  foreclosed  tlie 
le^atire  will  consUtnUonally  expressed. 
An  act  of  the  L^islatarB  prescribing  police 
regulatioas,  when  attacked  aa  constitutional 
grounds,  should  not  be  dedared  to  be  inop- 
erative unless  it  dearly  and  Inevitably  vio- 
lates Bimte  pxoTislon  ot  organic  law.  Mc- 
Kedl  T.  WebeUng,  6B  Fla.  407,  63  South.  728; 
Ex  parte  Fritiha,  70  Bla.  266^  70  South.  406; 
City  at  JackscmvUto  ▼.  Bowdoi,  67  Fla.  181, 
64  Sooth.  76».  !«.  B.  A.  lOlffD,  913,  Ann. 
Oas.  vnxa>,  00;  State  t.  Doral  County,  79 
South.  602,  decided  this  twm;  Purity  Ex- 
tract &  Tniic  Co.  T.  Lyntih,  226  U.  S.  102, 
38  Snp.  Gt  44,  67  Lk  Ed.  184;  Blount  t. 
SlmmMis,  120  N.  a  IS,  26  8.  n  640;  Hayes 

Walker.  64  Fla.  163. 44  South.  747 ;  Dutton 
PbOHphate  Go.  t.  Priest,  G7  Fla.  370^  66  South. 
282. 

All  property  ri^^ts  are  snbject  to  lawful 
goTemmental  r^ulations  under  the  police 
power  of  the  state  to  conserve  the  peace, 
healtti,  safety,  morals,  and  general  welfare 
of  the  people.  State  ex  rel.  SImpeon  v.  Adt- 
erly,  60  Fla.  28,  67  South.  232;  Dutton  Phos- 
phate Co.  T.  Priest,  67  Fla.  870,  66  South. 
282;  Oiwley  t.  Christensen,  137  U.  S.  86, 
text  80,  U  Sup.  Ct.  13,  84  Ii.  Ed.  620  ;  6  K. 
C.  L.  193;  12  a  J.  947;  Goretoo  t.  State. 
13S  Ga.  660,  70  S.  El  832,  40  U  B.  A.  (N.  S.) 
182;  Preston  t.  Drew, '33  Me.  668,  64  Am. 
Dec.  639;  State  of  West  Virginia  t.  Adams 
Exp^  Co.,  210  Fed.  704.  135  G.  a  A.  464,  L. 
R.  A.  1916C,  201;  Barbour  v.  State,  146  Oa. 
667,  02  S.  E.  70;  Joyce  on  Intoxicating  Liq- 
uors, I  80;  New  Tork  Health  Depaitment 
Bector.  etc.,  I'rinlty  Ghordi,  146  N.  Y. 
82,  89  N.  R  833,  27  Ij^  B.  A.  710. 

The  police  power  is  gorenuneotal  authority 
to  regulate  personal  ocmdnct  and  personal 
property  rights  for  the  general  welfare.  TMb 
power  is  Inherwit  in  sovereign  governments. 
LlmltatlmiB  of  this  authority  In  Amoica  are 
found  in  the  organic  guaranties  of  personal 
and  property  rights.  Duly  prescribed  rela- 
tions of  tlie  use  of  fwopoty  that  are  appro- 
priate to  amserve  the  public  good  and  are 
not  mere  arbitrary  or  needless  wcroadi- 
ra^ts  up(«  private  rights  do  not  derive  any 
one  of  property  without  due  process  of  law, 
nor  are  such  r^rulations  a  taking  of  property 
that  requires  craapensation,  since  all  pri- 
vate rights,  thon^  secured  by  the  Constitu- 
tion, are,  under  the  police  power  of  the  state, 
subject  to  regulations  that  restrict  the  en- 


joyment of  such  rights  to  promote  the  pub- 
lic good.  Hadacheck  r.  Chief  of  Police  of 
aty  of  Los  Angeles.  239  U.  S.  394.  36  Sup. 
Ct.  143,  60  L.  Ed.  348.  Ann.  Gas.  191TB,  927. 
This  inlnclple  applies  to  the  right  to  acquire, 
possess,  and  protect  property  as  well  as  to 
the  right  to  enjoy  and  defend  liberty  and  to 
obtain  safety. 

When  the  use  of  property  Is  only  appro- 
priately regulated  under  the  police  power  for 
the  public  good,  there  is  no  deprivation  or 
taking  of  property  within  the  Inhibition  of 
the  Constitution,  state  or  federal,  even 
though  such  regulations  may  circumscribe 
the  use  of  property.  Begulatlons  predicated 
upon  substantial  differences  In  property  and 
its  uses  as  they  affect  the  general  welfare  do 
not  doiy  equal  protection  of  the  laws  In  vio- 
lation of  the  Constitution,  where  classes  of 
persona  dmllarly  situated  or  conditioned 
with  reference  to  the  subject  regulated  are 
not  arbitrarily  discriminated  against  by  the 
regulatluts.  The  organic  guaranties  of 
equal  righta  and  equal  protection  of  the 
laws  require  substantial,  not  exact,  equality 
In  appropriate  regulations  under  the  police 
power  of  the  stata  Gardner  v.  Michigan, 
199  U.  S.  325,  26  Sup.  Ct  106,  60  L.  Ed.  212; 
Eberle  v.  People  of  State  of  Michigan.  232 
n.  S.  700.  34  Sup.  Ot  464,  68  L.  Bd.  803 ;  Bos- 
ton Beer  Co.  V.  Bfassadmsetb^  07  U.  &  26, 
24  L.  Ed.  989. 

Property  rights  In  harmful  and  dangerous 
articles  are  not  the  same  as  those  in  harm- 
less and  useful  artldes.  The  difference  in 
the  rights  has  a  basis  in  the  necessity  for  the 
protection  and  security  of  IndlTlduals  "and 
communities.  Where  the  unrestricted  use 
of  any  species  of  property  Is  dangerous  or 
Injurious  to  the  welfare  of  .  the  people,  sev- 
erally or  in  the  aggregate,  governmental  reg- 
ulation of  the  use  of  such  property  does  not 
violate  organic  property  rights,  since  all 
property  is  held  and  enjoyed  subject  to  law- 
ful r^alatlon  for  the  public  good.  The 
people  of  this  country  regard  the  unrestricted 
use  of  Intoxicating  liquors  as  being  seriously 
detrimental  to  the  health,  peace,  morals, 
safety,  and  general  welfare  of  the  people  In- 
dlvldually  and  collectively.  This  affords  a 
proper  basis  for  the  exercise  of  the  police 
power  of  the  state  in  a  matter  that  Is  pecul- 
iarly within  its  province.  Crane  v.  Camp- 
bell, 245  U.  S.  304,  38  Sup.  Ct  98,  62  L.  Ed. 
304;  Ex  parte  Peede  (Tex.  Cr.  App.)  179  S.  W. 
749;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup. 
Ct  273,  31  L.  Bd.  206;  In  rc  Crane,  27  Idaho, 
671,  151  Pac.  1006,  K  R.  A.  191SA,  042; 
Clark  Distilling  Co.  v.  Western  Maryland 
Co.,  242  U.  S.  3U,  332,  37  Sup.  Ct  ISO,  61  L. 
Ed.  326,  L.  B.  A.  1917B,  1218,  Ann.  Cgs. 
1917B.  846. 

It  is  obvious  that  the  improper  or  exces- 
sive use  of  intoxicatii^  liquor  is  regarded 
by  the  lawmaking  power  of  the  state  as  being 
an  evU  that  is  detrimental  to  the  general 
welfare.  Under  the  police  power  of  the  state, 
the  use  of  sudi  liquors  may  b6  regOlated  to 
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avoid  ttae  recognized  evil;  and  any  means 
that  are  appropriate  to  the  desired  end  may 
be  adopted  wltbin  the  discretion  of  the  law- 
making power.  Where  regulations  or  pro- 
hibitions of  traflkc  In  such  liqaors  are  In- 
adequate to  accomplish  the  desired  result  of 
limited  and  proper  nse,  the  Legislature  may 
regulate  the  quantities  that  a  person  may 
transport  or  have  In  his  possession,  with  a 
rlew  of  remedying  the  evil  that  flows  from 
the  Imprc^r  or  ezcesstve  use  of  intoxicating 
liquor.  Such  regulations  do  not  abridge  the 
privileges  or  Immunities  of  citizens  of  the 
United  States,  or  deprive  any  person  of  prop- 
erty without  due  process  of  law,  or  deny  to 
any  one  the  equal  protection  of  the  laws,  in 
violation  of  the  federal  Constitution  (24S  U. 
S.  304,  38  Bup.  Gt  96,  62  li.  Ed.  SOi),  even 
though  the  use  of  private  property  is  therein 
drcnmscrlbed,  since  all  personal  and  prop- 
erty rights  are  subject  to  appr(q;>rlate 
governmental  relation  for  the  public  good 
(Chicago  &  A.  R.  Co.  v.  Tranbarger,  238  U. 
S.  67,  35  Sup.  Ct.  678,  59  U  Ed.  1204). 

Under  the  Fourteenth  Amendment  of  the 
federal  Gbnstitutlon,  citizens  of  the  United 
States  are  citizens  of  the  state  In  which  they 
reside;  and,  where  appropriate  regulations 
by  the  state  restricting  the  possession  and 
trani^rtation  of  Intoxicating  liquors  do  not 
abridge  the  rights  of  citizens  of  the  United 
States  under  the  federal  Constitution,  such 
regulations  certainly  do  not  abridge  the 
rights  of  citizens  of  the  state,  who  are  also 
citizens  of  the  United  States.  The  guaran- 
ties under  the  state  Constitutlott  that  all 
men  are  equal  before  the  law  and  have  in- 
allraable  rights  to  acquire,  possess,  and  pro- 
tect property,  do  not  so  diCFer  from  the  rights 
secured  by  thA  federal  organic  law  am  u> 
make  Individual  ri^^ta  in  the  xm  at  Intox- 
icatlns  liquors  superior  to  the  state  wganlc 
ri|^t  of  llie  public  to  have  governmental  reg- 
ulations "for  the  protection,  secarity  and 
benefit  of  the  cltlsras"  of  the  state.  Regula- 
tions "for  the  protectlm,  secarity  and  benefit 
of  thecltlBen8'*<tf  diestatearecertainly  "for 
the  protection,  security  and  benefit  <tf  the" 
puUic  or  (tf  tbe  pecvle  ot  the  state. 

niere  are  no  auch  fnndamoital  rights  in  In- 
t(nlcatlng  liqnors  that  they  may  not  be  regu- 
lated for  the  pubUc  good.    (S.D.)  167  N.W.  400. ; 

Every  providon  of  organic  law  should  be 
givm  Its  Intended  eBFect  One  organic  pro- 
vlaloti  may  qualify  abstract  rights  secured  by 
other  organic  provisions.  Hie  ri^ts  secur- 
ed by  section  1  of  the  I>edarati<ni  of  Sights 
of  the  State  Constitution  arc  to  be  construed, 
with  reference  to  the  provisions  of  section  2 
thereof,  that  governmental  power  is  inherent 
fli  the  pe<H)lc  and  may  be  exerted  for  the  pro- 
tection, security,  and  benefit  of  the  citizens. 
State  T.  Ounuidus,  30  Idaho,  411,  160  Pac. 
216;  State  T.  Certain  Intoxicating  Liquors 
(UtalO  112  Pac.  1060.  Under  our  ^stem  of 
government,  all  property  rights  are  subject  to 
regulation.  The  sovemmental  power  reserved 


to  the  people  extends  to  all  matten  not  tor- 
bidden  by  organic  law. 

Nothing  in  the  Constltiitlon  gives  unre- 
stricted rights  in  Intoxicating  Uqtiors,  bet 
all  rights  thnein,  as  In  otlier  property  havins 
peculiarly  harmful  qualities,  are  subject  to 
refulatlra  for  the  general  welfare. 

In  the  absence  ot  ctmtrolling  oi^anic  pro- 
visions, statutory  regulations  are  the  law  ot 
the  land.  ladividual  opinions  must  yield  to 
the  maodatee  of  the  law.  No  one  may  ilgbt- 
foUy  do  that  wlilch  the  lawmaking  power, 
npon  reascMiable  grounds,  dedares  to  be  prej- 
ndldal  to  the  general  wtifare.  123  U.  S. 
608,  8  Sup.  Ot  273,  31  li.  Ed.  205;  State  v. 
Marastoni,  80  Or.  87,  165  Pac  117T. 

The  rii^t  of  "acQulrlng,  itosaesslng  and 
protecting  property"  is  dedared  by  sectioD  1, 
Declaration  of  Blgbts.  to  be  "Inalienable;'' 
that  Is,  not  transferrable  to  another.  This 
right  is  not  absolute  as  against  the  collective 
rights  of  organised  society  as  represented 
by  a  Boverdgn  government  The  organic 
right  to  acquire;  possess,  and  protect  prq>- 
erty  does  not  confer  or  secure  an  unrestricted 
right  to  possess  and  to  transport  intoxlcailns 
liquors,  a  dass  ef  property  the  improper  or 
excessive  use  of  wfaldi  is  regarded  by  the 
lawmaldng  power  of  the  state  and  by  doin- 
inant  public  opinion  as  being  detrimental  to 
the  health,  peace,  morals,  safety,  and  geo- 
eral  welfare  of  the  people;  and  personil 
and  property  fights  in  such  Iiqu<Mv  are  sub- 
ject to  legislative  regulation  for  the  public 
good  under  the  police  power  of  {lie  state, 
whose  "government  Is  Instituted  tor  the  pro- 
tectl<K),  security  and  boieflt  of  the  dtixeus;'' 
as  expressly  declared  by  section  2,  Declsni- 
tltm  of  Rl^ts.  Lawful  regulations  of  the 
possession,  tran^wrtatlMi,  or  use  of  property, 
the  unreetricted  use  of  which  the  lawmakii^ 
power  regards  as  not  being  conductl\-e  to  the 
general  welfare  or  "for  the  proteetloD.  se- 
curity and  benefit 'of  the  dOzaia"  of  the 
state,  do  not  "derive"  any  p«-son  of  prop- 
erty without  due  process  of  law,  nor  Is  prop- 
erty thereby  "takoi"  In  vlolatioa  of  sectioa 
12,  Declaration  of  Rights. 

The  organic  provisions  declaring  that  "all 
men  are  equal  before  the  law,"  and  securius 
to  all  persons  "the  equal  protection  of  the 
laws,"  relate  to  arbitrary  discrlminatloBS 
and  to  (^presslve  exercise  of  govenuoental 
power  against  persons  or  classes  of  persons, 
and  do  not  forbid  discriminatory  r^ulatioos 
of  different  species  of  pr<^rty  that  alfect 
alike  all  persons  similarly  situated  with  ref- 
er«ice  to  the  subject  and  the  regulations. 
The  exemptions  provided  for  in  section  5  of 
chapter  7284,  Acts  of  1917,  are  not  unlawful 
dlscrlminaticms.  State  t.  Grler,  4  Boyee 
(Del.)  322,  88  Atl.  079;  Van  Winkle  t.  State.  4 
Boyce  (Del.)  078, 91  Atl.  3^,  Ann.  Gas.  1916I\ 
104,  232  U.  S.  700,  34  Sup.  Ct  464,  08  L  Ed. 
808 ;  Kldd  v.  Pearson,  128  U.  S.  1,  9  Sop.  Ct 
6.  32  L.  Ed.  346;  Tbelsen  v.  McDavid.  S4  Fla. 
440,  16Sonth.321.2aL.B:A.234;Undaley  i; 
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Natural  Onrbonla  Gu  Go^  220  U.  B.  01,  81 
Sup.  Ct  m,  66  L  Ed.  Sm,  Ann.  Gns.  19iac, 
160;  RoBt  T.  Van  Deman  &  Lewis  Co.,  240  U. 
a  342, 88  Sup.  Gt  370, 60  L.  Ed.  679,  Z«.  B.  A. 
lOlTA,  421.  Ann.  Gas.  1017B,  446 ;  Price  t. 
People  of  SUte  of  HUaols,  288  U.  8.  446,  86 
Sup.  Ct.  882,  50  L.  Dd.  1400;  BflUer  v.  Wilson, 
286  U.  8.  878,  86  Sup.  Gt  842,  SO  BO. 
628.  L.  B.  A.  1916F,  820;  07  Via.  870; 
«5  South.  282;  Noble  t.  State;  68  ITla.  1.  66 
Sontb.  163;  State  t.  PblUps.  70  Fla.  840,  70 
South.  867,  Ann.  Cas.  1818A,  188;  Penbunilar 
Industrial  Ina.  Co.  v.  State,  61  Fla.  876,  66 
South.  386. 

Article  18  of  tiie  state  Gonstltution  ts  as 
follows: 

"Artide  XIX. 
"Local  Option. 

"Section  1.  Tht  board  of  county  commiMion- 
en  of  each  county  in  the  state,  not  oftener  than 
once  in  every  two  years,  upon  the  aftplication 
of  one-fourth  of  the  r^etered  TOters  of  any 
county,  eball  call  and  provide  for  an  election  in 
the  connty  in  whidi  application  la  made,  to  de- 
cide wheUier  the  sale  of  intoxicating  liquors, 
wines  or  beer  shall  be  prohibited  therein,  the 
queation  to  be  detmnined  by  n  majori^  vote 
of  tboM  voting  at  the  election  called  under  this 
section,  which  dection  shall  be  conducted  in 
the  manner  prescribed  by  law  for  hotdlnj:  gen- 
eral electiona;  provided,  that  intoxicating  liq- 
uorg,  either  sphituous,  vinous,  or  inalt,  shall 
not  be  sold  In  any  dection  district  in  whidi  a 
majority  vote  was  cast  against  tin  same  at  the 
said  election.  Elections  under  this  section  shall 
be  held  within  sixty  days  from  the  time  of  pre- 
senting said  applittttfon,  but  it  any  such  dec- 
tion should  thereby  take  place  witliln  dx^ 
days  of  any  State  or  National  election,  it  shall 
be  held  within  sixty  days  after  any  Buch  state 
or  national  election. 

"Sec  2.  The  Legislature  shall  pnnride  neoes* 
sary  laws  to  carry  out  and  enforce  the  provi- 
sions  of  section  fine  of  this  article;** 

This  artide  Is  not  a  grant  of  power  to 
the  Legidatnre;  but  It  Is  a  limitation  uptm 
the  general  lawmaking  power  of  the  Legis- 
lature Id  a  single  particular.  It  prescribes 
local  option  prorlsI(»is  for  determining 
"whether  the  sale  of  Intoxicating  liquors, 
wines'  or  beer  shall  be  prohlUted"  In  the  dif- 
ferent counties  of  the  state,  and  requires 
the  Legislature  to  enact  laws  to  make  the 
article  dfectlve.  It  the  rule  expresdo  unina 
exclusio  alterius  be  applied  to  article  10,  it 
would  not  restrict  a  grant  of  power,  but 
would  restrain  a  limitation  upon  the  law- 
making power  of  the  Legislature,  which  lim- 
itation In  any  event  should  not  be  «Etended 
beyond  the  Intent  shown  by  the  language 
used.  Article  10  does  not  restrain  the  gen- 
eral lawmaking  power  of  the  I^slatnre  ex- 
cept as  to  the  method  of  efFectuatlng  prohi- 
bition of  the  sale  of  Intoxicating  liquors, 
wines,  or  beer.  All  other  matters  affecting 
such  iDtoxlcants  are  left  for  legldatlve  r^- 
nlatlon,  with  a  mandate  contained  in  section 
2,  art.  19,  that  "the  Legislature  shall  provide 
jiecessary  laws  to  carry  out  and  enforce  the 
provisions  of  the  article.  See  State  v. 
Brown  (S.  D.)  167  N.  W.  400. 

Article  10  of  the  state  Constitution.  In 
MoosnititBi  of  the  evlla  that  are  peculiar  to 


the  traffic  In  intcolcatliig  Uquon,  provldeB  a 
meaui  for  xmAlbltlng  the  sale  <rf  such  Uq- 
uora  in  orery  connty  of  the  state;  and  the 
Legidatoreb  xvoognlzlnK  tba  evils  that  are 
peculiar  to  the  possession,  transportation,  or 
aw  of  Intoxicating  liquors,  baa  iffovlded 
regulations  of  sudi  transportation  and  pos- 
seasion  in  ooonties  whore  tba  sale  of  audi  liq- 
uors  la  made  unlawful  under  article  19  of 
the  Gonstltuticm,  the  regulations  not  being 
(Operative  in  conntlea  where  tlie  sale  of  In- 
tnicatlnK  Uquon  is  lawfoL  These  regula- 
tlnis  aapidanent  but  do  not  conflict  with  the 
operattm  of  artlde  10  in  oonnttes  whm  the 
sale  of  intoxicating  liquors  la  made  unlawful. 
Article  18  does  not  by  implication  limit  the 
legislatiTe  power  to  regulate  the  teanqporta- 
tion  and  poeseeslon  of  Intoxicating  liquors  in 
dry  counties.  See  Van  PAt  t.  HllUard.  78 
SouQi.  608. 

Regnlatlons  limiting  the  quantity  of  In- 
toxicating liquors  that  may  be  transported 
or  bad  In  possesdon,  tberet^  preventing  op- 
portunities for  unlawful  sales,  may  tend  to 
make  effectlTe  the  iiroTfalras  of  artlde  10 
in  countlea  where  tbe  sale  of  Intoxicating 
Hqnora  is  unlawful,  pursuant  to  the  require- 
ments of  section  2,  art  18,  ibat  ''tbe 
Legldatnn  shall  provide  necessary  laws  to 
carry  out  and  enforce  the  provisions  of  sec- 
tion one  of  this  artida"  77  Soatta.  633. 
Such  relations  do  tend  to  curtail  the  evils 
consequent  upon  tbe  ezcesdve  or  improper 
use  ot  intoxicating  Uqnors,  In  the  Interest  ot 
peace,  health,  morals,  safety  and  the  general 
welfare  "tor  the  protection,  security  and 
ben^t  ot  the  dtiaens"  of  the  states  as  con- 
tempted  by  the  quoted  dedaratlon  of  the 
GnistltntiML  The  quantity,  as  wdl  as  any 
other  feature  of  tbe  use  of  IntoxlcatlnK  liq- 
uors, may  be  regulated  by  statute  In  the  In- 
ten»t  of  tbe  conunon  good.  Tbe  reasonaUe- 
ness  of  tbe  qnantity  designated  by  tbe  stat- 
ute is  not  subject  to  judicial  review. 

While  regulations  as  to  Ibe  possession  and 
transportation  of  int<nElcatlng  liqnoza  in 
counties  where  tbe  sale  tbereitf  Is  unlawful 
may  contribute  towards  making  tbe  prohi- 
bition of  sales  nnder  artlde  10  ^f^ctlve,  that 
artlde  of  the  G«utltuti(m  does  not  relate 
to  the  possesd(Hi  or  tran^Knrtatlon,  but  tmly 
to  the  sale  of  intoxicating  llqncMii.  There 
bdng  no  express  or  Implied  organic  limi- 
tation a  on  the  subject,  the  Leglslatare  has 
full  power  to  regulate  by  doe  course  of  law 
the  possession  and  transportation  of  intoxi- 
cating liquors  In  counties  where  the  sale 
thereof  is  unlawful,  yvtai  the  regulatitms 
are  appropriate  to  the  object  and  no  class  of 
perstms  Is  thereby  arbitrarily  discriminated 
against,  and  property  is  not  thereby  unlaw- 
fully "taken."  The  due  process  of  law  and 
just  cwnpensatlon  provisions  of  the  organic 
law  may  not  be  violated  when  property  rights 
are  forfeited  through  violation  of  law.  123 
U.  S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205. 

A  legislative  determlnatlfm  of  a  proper 
subject  for  the  exercise  of  the  police  power. 
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and  of  the  manner  of  tlw  exerdae,  by  Mulct- 
ing regnlatlMUi  covering  the  matter,  dionld 
not  be  disturbed  by  the  conrta,  unless  dearly 
some  mandate  of  the  Ocxietltntlon  Is  ther^y 
Inevitably  violated.  Bee  Loalavtlle  &  N.  B. 
Go.  T.  State  of  Kentocky.  191  U.  S.  677.  10 
Snik  Gt.  714,  40  li.  Ed.  849;  International 
Harvester  Oft  of  America  v.  State  of  Mis* 
BOnrl,  ex  Inf.  Attorney  General,  234  U.  S.  199, 
SBS4,  34  Sup.  OL  869.  68  L  Bd.  1276,  62  U 
U.  A.  esS;  Keokee  Consolidated  Coke  Co.  v. 
KeUy,  S4  Sup.  Ct  856,  68  L.  Ed.  1288; 
Missouri,  K.  ft  T.  B.  Go.  v.  Cade,  233  U.  8. 
642,  34  Sup.  Ct  678,  58  L.  Ed.  1135;  68  Fla. 
1,  66  South.  168;  67  Fla.  370,  65  South.  282. 

The  provlsl<»ui  of  cbaptor  7284,  Acts  of 
1917,  here  oonsldmd.  are  as  follows: 

"Section  1.  That  it  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  receive,  di- 
rectly or  indirectly,  intoxicating  liquors,  wines 
or  beer,  from  a  common  or  other  carrier,  in 
counties  or  election  precdncts  within  this  state 
which  have  or  may  nereafter  vote  against  the 
sale  of  intoxicating  liquors,  wines  or  beer,  in 
such  county  or  election  precinct,  whether  in- 
tended tor  personal  use  or  otherwise^  and 
whether  interstate  or  intrastate  shipments  or 
transportation,  except  as  hereinafter  provided. 

"Sec.  2.  l^at  it  sliall  be  unlawful  for  any 
Iterson,  firm  or  corporation  to  possess  intoxicat- 
ing liquors,  wines  or  twer,  hereafter  received, 
directly  or  indirectly,  from  a  common  or  other 
carrier  in  the  counties  or  election  precincts  of 
this  state  which  have  or  may  hereafter  vote 
against  tlie  sale  of  intoxicating  liquors,  wines 
or  beer  In  sudi  county  or  election  precinct, 
whether  intended  for  personal  use  or  otherwise, 
and  whether  interstate  or  Intrastate  riii^ents 
or  transportation,  ezo^  as  hneinafttt  pro- 
vided. 

"Sec.  3.  ^niat  it  shall  be  unlawful  for  any 
express  compaiiy,  railroad  company,  or  any 
common  earner  or  person  to  ship  or  transport 
into  the  counties  or  election  precincts  of  this 
state  which  have  or  may  hereafter  vote  against 
the  sale  of  intozlcBting  liquors,  wines  or  beer 
in  Bttdb  county  or  elecnon  predne^  any  intoxi- 
cating Itquors,  wines  or  beer,  or  from  a  place 
is  this  state  to  any  county  or  election  precinct 
in  thiw  state  which  has  or  may  hereafter  vote 
against  the  sale  of  sudi  liquors,  in  such  coimty 
or  election  precinct,  any  intoxicating  liquors, 
wines  or  beer  for  any  person,  firm,  club,  asso- 
ciation or  corporation^  whether  in  <»iginal 
padcages  or  otherwise,  ^nd  whether  intended 
for  personal  use  or  otherwise,  exc^t  as  herein- 
after provided. 

"Sec.  4.  That  It  shall  be  unlawful  tor  any 
person  to  iiersoaalLv  trani^rt  from  without  or 
within  this  state  into  counties  or  election  pre- 
cincts in  this  state  which  have  or  may  here- 
after vote  against  the  sale  of  Intoxicating  liq- 
uors, wines  or  beer,  whether  the  same  ia  in- 
tended for  personal  use  or  otherwise,  any  in- 
toxicating l^uors,  wines  or  beer  in  any  quantity 
whatsoever,  except  as  hereinafter  provided. 

"Sec  6.  That  nothing  in  this  act  shall  make 
it  unlawful: 

"(1)  For  druggists  to  rective  and  possess  al- 
cohol and  other  intoxicating  liquors  and  such 
preparations  as  may  be  sold  by  druggists  for 
tiie  special  purpose  and  in  the  manner  as  now 
or  hereafter  provided  by  law,  or  for  the  manu- 
facturers of  medicines  that  conform  to  the  pro- 
vi»onB  of  the  Pure  Food  and  Drug  Act  of  this 
state  and  the  United  States,  or  for  bona  fide 
hospitals,  or  for  manufacturers  of  perfamery 
and  toilet  articles  to  receive  and  possess  alcohol, 
for  the  use  of  bona  fide  patients  of  such  hospi- 
tals, or  in  the  manufacturing  of  such  medicines, 
or  flavoring  extract^  or  perfumery  and  toilet 


artides,  or  for  any  commop  or  other  carrier 
to  ship  or  tmmport  sudi  liquor  or  alcohol  for 
said  pnrposes  to  sodi  druRists  or  hospitals, 
or  manufacturers  of  medidnes,  or  of  flavoring 
extracts,  or  of  perfumery  or  of  toilet  articles 
in  the  counttes  of  this  state  which  have  or  may 
hereafter  vote  against  the  sale  of  intoxicating 
liquors,  wines  or  beer;  provided  that  such  con- 
signee or  addressee  or  hu  or  its  duly  authorized 
agent  shall  at  the  time  of  ddivery  to  him  of 
sidd  alcohol  or  liquors  make  an  affidavit  and 
deliver  to  such  common  or  other  carrier  that 
such  alcohol  or  liquors  is  ordered  tor  and  will 
be  used  for  the  purposes  specified  herein,  and 
he  shall  in  said  affidavit  name  the  purpose  of 
those  specified  herein  for  which  same  will  be 
used  and  that  it  will  be  used  for  no  other  pur- 
pose. 

"(2)  For  any  person  for  the  use  of  himself 
or  for  the  use  of  his  own  family  residing  with 
him,  to  personally  transport  to  bis  own  home, 
or  to  possess  or  to  receive  from  any  common 
or  other  carrier,  shipped  from  without  the 
counties  or  election  precincts  which  have  or 
ma^  hereafter  vote  against  the  sale  of  intoxi- 
cating liquors,  wines,  or  beer,  not  exceeding 
*  *  *  one  quart  of  intoxicating  liquor  or 
wine  and  not  exceeding  ux  quarts  of  beer  or 
malt  where  said  beer  or  malt  does  not  contain 
more  than  five  per  centum  ol  alc«^ol  during 
any  period  of  thirty  consecutive  days,  or  for 
any  conunon  or  other  carrier  to  ship  or  trans- 
put to  any  person  in  any  county  or  election 
preranct  in  this  state  whidi  has  or  may  here- 
after vote  against  the  sale  of  intoxicating'  Uo- 
oors,  wines  or  beer  for  the  personal  use  of  aucn 
person,  or  for  the  use  of  the  members  of  bis 
family  residing  with  him,  not  exceeding  one 
quart  of  intonoating  liquixr  or  wine  and  not 
exceeding  six  quarts  of  beer  or  malt  where  said 
beer  or  malt  does  not  contain  more  than  fire 
p«r  eentum  of  alcohol  during  any  period  of 
thirty  consecutive  days. 

"(3)  For  any  priest  or  minister  of  any  reli- 
gious dMiominatlmi  or  sect  to  receive  and 
posseas  wine^  tor  sacramental  porposeat  or  for 
any  comomn  carrier,  or  other  carrier,  to  ship 
or  transport  for  said  porpoaes  to  any  priest  or 
minister  of  any  religious  denomination  or  sect." 

"(4)  For  any  person,  firm  or  corporati<»  to 
receive  uid  possess  alcohd  to  be  used  in  chemi- 
cal laboratories  for  scientific  purposes,  or  for 
any  common  carrier  or  other  carrier  to  ship, 
transport  and  deliver  for  said  purposes  to  any 
perGKm,  firm  or  ctMitoratiMi.  [Added  by  Act* 
1917,  c.  7285.]'» 

"Sec  7.  mat  any  person,  firm,  dub.  associa- 
tion or  corpcovtion  and/or  the  agent  or 
agents,  employe  or  employ^  of  ^ther  violat- 
ing any  of  the  provisions  of  this  act,  shalL  upon 
conrictlon,  be  fined  not  less  than  fifty  dollars 
nor  more  Uian  five  hundred  ddlara,  or  be  im- 
prisoned in  the  county  jail  for  a  period  of  time 
not  more  than  six  months  w  by  both  fine  and 
imprisimment" 

Chapter  7284,  Acts  ol  1917.  is  a  goieral 
law  applicable  to  every  county  in  the  stete  in 
which  the  sale  of  Intoxicating  liquors,  wines, 
or  beer  is  duly  forbidden  under  artide  19  of 
the  Constitution ;  It  Is  therefore  not  in  con- 
flict with  sections  20  and  21  of  article  S  of 
the  Constitution,  forbidding  the  enactmoit  ot 
"q^edal  or  local  laws"  "for  the  pwdshmeat 
of  crime  or  misdemeanor.'*  Ex  parte  Crane. 
27  Idaho,  071.  161  Pac.  1006k  B.  A.  1S18A. 
942;  Carlton  t.  Sctaaoa,  61  Sla.  15,  C6  Sonth. 
975;  Fine  v.  llwan,  snpra;  parte  Wells, 
21  Fla.  280;  BandaU  t.  TUlls,  43  Fla.  4S,  29 
Sooth.  640;  CoUler  t.  Oassady,  68  Fla.  390i 
67  South.  617. 

An  act  (tf  the  L^lslatvre  rdatlng  to  coan> 
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ties  of  a  certain  daaii  seneral  In  Its  terms 
and  founded  upon  a  proper  and  legitimate  ba- 
sis of  ■classlflcatlon.  Is  general  and  not  spe- 
cial le^slation,  tbougb  but  a  single  county  Is 
embraced  within  the  class  affected  by  the  leg- 
islation. Glvens  v.  County  of  Hillsborough, 
46  Fla.  502.  35  South.  88,  UO  Am.  St.  Bep. 
104.  The  classification  h^  has  basis  In  ar- 
ticle 19  of  the  Constltntlfm.  See  Fine  t. 
Uoran,  77  South.  633. 

A  Statute  is  a  general  law  if  It  is  potaitl- 
ally  applicable  to  enry  county  In  the  state, 
though  at  the  time  of  its  paasase  It  luniAles 
to  only  BtHue  of  the  counties.  OolUer  v.  Gaa- 
sady,  63  Fla.  300,  67  Sooth.  817. 

Though  the  sale  of  Intoxicating  Uqaors 
may  not  be  unlawful  In  all  the  conntlea  of  tlie 
state,  such  sales  may  under  article  19  be 
made  unlawful  In  all  the  counties  and  diap- 
ter  7284  la  uniform  in  Its  application  to  "coun- 
ties or  election  precincts  within  this  state 
which  bare  or  may  hereafter  vote  against  the 
aale  of  Intoxicating  liquors."  Ttierefore  the 
act  Is  a  general  law,  since  hy  its  t«ms  It  Is 
potentially  ai^llcable  to  all  tiie  conntlM  and 
election  districts  of  the  state,  and  tt  applies 
uniformly  to  the  condition  calling  for  its 
enactment.  242  U.  S.  811,  87  Sup.  Ot  180,  81 
U  Ed.  326,  L..  B.  A.  1817B.  1218.  Ann.  Cas. 
1917B,  845  ;  63  Fla.  390.  57  South.  617;  77 
South.  533  ;  43  B'la.  43,  20  South.  540. 

Even  If  chapter  7284  may  be  r^arded  as 
a  "special  or  local  law"  within  the  provl8l<m8 
of  section  20  of  artldie  8  of  the  Oonstltatlon, 
forbidding  "special  or  local  laws''  "for  the 
punishment  of  crime  or  mtsdemeanor,"  the 
section  of  the  chapter  prescribing  the  punish- 
ment may  be  eliminated  and  the  r^nainder 
will  be  operative  under  the  express  provl- 
8l<«is  of  section  14  of  the  act  that: 

"If,  for  any  reason,  any  section  or  part  of 
this  act  iball  be  held  anconstitutional  or  in- 
valid, dien  that  fact  shall  noc  inTalidate  any 
other  part  of  this  act,  bat  the  same  shall  t>e 
enforced  without  refermce  to  the  part  so  held 
to  be  iDTBlid." 

Punishment  in  snch  cases  Is  provided  for 
in  chapter  6222,  Acts  of  1911,  a  general  law. 
See  Stlnson  v.  State,  63  Fla.  42,  68  South. 
722;  Douglas  v.  Smith,  66  FUl  460,  63  South. 
844 ;  Flue  V.  Moran,  supra.  In  Snowden  v. 
Brown,  60  Fla.  212,  68  South.  648,  the  pen- 
alty section  of  a  local  statute  wan  eliminated, 
leaving  the  remainder  of  the  statute  In  force, 
thongli  there  was  then  no  general  law  pro- 
viding a  penalty  88  in  the  later  cases  of  Stln- 
son V.  State,  and  Douglas  t.  Smith,  supra. 
See  Fine  v.  Moran,  snpra.  ' 

The  Constitution  does  not  limit  the  power 
of  the  Legtslatore  to  regulate  the  tramiporta- 
tlon  and  possestdon  of  Intoxlcatlog  liquors, 
wiiies,  or  beer  in  dir  countiea;  and  the  im> 
prt^r  or  excessive  use  of  intoxicating  liquors, 
wlnea.  or  bew  Mog  regarded  as  detrimental 
to  tbe  pnbUe  welfare,  the  IiegUOature,  in  the 
ll^f  of  adjudged  cases,  bav  the  power 'to 
enact  the  provl^ns  of  chapter  7264,  Acts  of 
191T,  regulating  the  quantity  of  intoxicating 


liquors,  wines,  or  beer  tliat  a  person  may 
transport  or  have  in  his  possession  within  a 
given  time.  In  counties  where  the  sale  of  in- 
toxicating liquors  Is  unlawful,  without  vio- 
lating the  Fourteenth  Amendment  of  the  fed- 
eral Constitution  or  the  state  organic  right 
of  "acquiring,  jxBsesslng  and  protecting 
property,"  or  article  19  of  the  State  Consti- 
tution. The  statute  has  aK>roprlate  relation 
to  a  purpose  within  the  police  power  of  the 
state;  It  does  not  arbitrarily  discriminate 
(4  Boyce  [Del.]  322,  88  Atl.  579;  4  Boyce 
[Del.]  578,  91  AtL  386,  AtiTt  Cas.  1916D,  104) ; 
and  interstate  commerce  is  not  unlawfully 
Involved.  See  Southern  Express  Co.  v.  Whit- 
tle, 194  Ala.  406,  69  South.  652,  L.  B.  A. 
1916C,  278;  Southern  Express  Co.  v.  State, 
188  Ala.  454,  66  South.  115;  Clark  Distilling 
Co.  V.  Western  Maryland  By.  Co.,  242  U.  S. 
311,  37  Sup.  Ct  180,  61  L.  Ed.  326,  L.  B.  A. 
1917B,  1218,  Ann.  Cas.  1917B,  845;  State  v. 
Certain  Intoxicating  Liquors  (Dtah)  172  Pac. 
1050;  State  V.  Phillips,  109  Miss.  22,  67 
South.  651,  L.  R.  A  1915D,  530;  Delaney  t. 
Plnnkett,  146  Ga.  647,  91  S.  E.  561,  L.  B,  A. 
1917D,  926,  Ann.  Caa.  1917E,  685;  Barbour  v. 
State,  146  Ga.  667,  92  S.  E.  70;  Glenn  v. 
Southern  Express  Co.,  170  N.  G  286,  87  S.  B. 
136,  L.  B.  A  1918B,  438;  State  v.  Carpenter, 
173  N.  C  767,  92  S.  E.  373;  In  re  Crane,  27 
Idaho,  671,  151  Pac  1006,  L.  B.  A.  1918A, 
942;  Crane  v.  Campbell,  246  U.  S.  304,  38  Sop. 
Ct.  98,  62  L.  Ed.  304 ;  State  v.  Brown  (S.  D.) 
167  N.  W.  400;  Fitch  T.  State  (Neb.)  167  N. 
W.  417;  Kunsberg  v.  State  (Ga.)  96  S.  H.  12: 
Clauntii  v.  State«(Tex.  Or.  App.)  190  S.  W. 
483;  City  of  Delta  v.  CharlesworQi  (Colo.) 
170  Pac.  695;  State  v.  Fabbrl,  08  Wash.  207, 
167  Pac.  133,  L.  a  A  19ieA,  416;  Seaboard 
Air  Line  By.  v.  State  of  North  Carolina,  245 
U.  S.  298,  38  Sup.  Ct  96,  62  L.  Ed.  299;  State 
V.  Missouri  Pac.  B.  Co.,  90  Kan.  609,  162 
Pac.  777.  Ann.  Cas.  1917A,  612;  Kansas  City 
V.  Jordan,  99  Kan.  814,  163  Pac.  188,  Ann. 
Cas.  191^,  273 ;  O'Bear  v.  State  (Ala.  App.) 
72  South.  505;  State  v.  SIxo,  77  W.  Va.  243, 
87  S.  B.  267  ;  219  Fed.  794,  135  C.  C.  A  464, 
L.  B.  A.  1916C.  291;  86  Or.  37,  165  Paa 
1177;  State  of  Ohio  ex  rel.  Lloyd  v.  DoUIson, 
194  D.  S.  445,  24  Sup.  Ot  703,  48  L.  Ed.  1062; 
232  V.  S.  700,  84  Sup.  Ot  464,  58  L.  Ed.  803; 
34  Fla.  440,  448,  16  South.  321,  26  L.  B.  A. 
234 ;  Elger  v.  Garrlty,  246  U.  S.  97,  38  Sup. 
Ct.  298,  62  L.  Ed.  596 ;  U.  S.  v.  Oregon- Wash- 
ington R.  &  Nav.  Co.  (D.  C.)  210  Fed.  378; 
KIrtley  v.  Oregon  Short  Line  R.  Co.  (Idaho) 
169  Pac.  172 ;  State  v.  Parrand,  197  Mo.  App. 
589,  198  S.  W.  77;  Kracken  v.  State,  14T 
Ga.  198,  93  S.  E.  108;  City  of  Seattle  t. 
Brookins.  98  Wash.  290, 167  Pac  940 ;  I^uor 
Tran^ortatlon  Cases  (Tenn.)  205  S.  W.  423, 
The  rule  enacted  In  section  14  cf  chapter 
7284  would  give  effect  to  the  provisions  con- 
tained In  sections  1,  2,  3,  and  4  of  the  act, 
even  if  any  portion  or  all  of  section  5,  or 
any  otlier  portion  of  the  statute,  should  be 
held  to  be  inoperative,  since  In  view  of  the 
positive  language  ot  section  14  of  the  act  it 
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cannot  be  said  the  Legislature  would  not 
have  enacted  seotloos  1,  2,  3,  and  4  without 
any  other  provision,  no  matter  which  one, 
of  the  act  that  mar  t)e  held  to  be  InoperatlTe. 
See  M  Fla.  163,  44  Sontb.  747;  Board  of 
Com'rs  of  HUlBborongb  Coanly  t.  Savage^  63 
Fla.  337,  S8  South.  835 ;  State  ez  rel.  Attor- 
ney General  t.  Dillon,  82  Fla.  S4S,  14  South. 
383,  22  L.  a  A.  124. 

The  enactiiMC  clauae  i«  in  tlie  language  re- 
quired hr  the  Oonstltution,  and  It  is  assumed 
that  tlie  constitutional  requirements  as  to 
title  and  ouctment  were  compiled  with. 

Where  a  statute  contains  the  rule  express- 
ly enacted  in  wctica  14'  «f  this  act,  as  set 
<Hit  herein,  the  Judldal  rule  of  construction 
announced  in  State  r.  Pattersm,  60  Fla.  127. 
30  South.  386,  7  Ann.  Qbs.  272;  State  t.  Mc- 
Millan, 55  Fla.  246,  4S  South,  882;  Connolly 
T.  Union  Sewer  Pipe  Ca,  184  U.  a  640;  22 
Sup.  Ct.  431.  46  L.  Ed.  OTO— Is  not  permis- 
sible; Hie  judicial  rule  is  that,  where  the 
dlmiivitlon  of  an  unconstitutional  p<ntlon  of 
a  Btstute  will  cause  material  results  not  in- 
tended by  the  Legislature,  the  entire  act  falls. 
This  rule  may  be  ezduded  by  express  pro- 
vision contained  in  an  enacted  law.  Amer- 
ican Exp.  Ga  T.  Beer,  107  Miss.  B28,  65 
South.  676,  Ann.  Oa&  1916D,  127,  L.  B.  A. 
1918B,  446.  The  rule  enacted  in  the  statute 
itself  pre<dndes  the  amiUcatlMi  of  the  Judi* 
dal  rule,  wliicb,  if  applied  in  vlolatfcm  of 
the  statute,  would  not  prevent  Imt  would  it- 
self <nnBe  material  results  not  Intended  by 
the  Legislature,  and  the  apidlcatlon  tit  the 
Judicial  rule  would  frustrate  the  definitely 
expressed  legislative  intrait  which  Is  the  es- 
sence of  the  law  (State  r.  Pattersim,  67  Fla. 
490.  66  South.  650),  and  it  Is  the  duty  of  the 
courts  in  aiqproprtate  proceedings  duly  takoi 
to  give  effect  to  the  lawmaking  intent  (Tylee 
V.  Hyde.  60  Fla.  380,  62  South.  068;  State 
V.  Hllbum.  70  Fla.  56.  69  South.  784;  Ann. 
Cas.  10160,  page  9  notes). 

Among  the  amendments  to  the  federal  Coa- 
stltutlon  are: 

Article  0:  "The  eoumeratioD  In  the  Conitl- 
tution,  €)t  certain  rights,  shall  not  be  asostrued 
to  deny  or  disparage  others  retained  tqr  the 

people.** 

Article  10:  "The  powers  not  ddegated  to  the 
United  States  by  the  CooBtitution,  nor  prohib- 
ited by  it  to  the  states,  are  reserved  to  the  states 
respectlvdy,  or  to  the  people." 

The  provision  of  section  1,  Declaration  of 
Rights  of  the  State  Gonatltotifni,  that  "aU 
men  •  •  * "  have  the  Inalienable  right 
"of  *  *  *  acquiring,  possessing  and  pro- 
tecting property,"  is  Immediately  followed  by 
the  equally  positive  declaration.  In  section 
2,  that: 

"All  political  power  is  inherent  in  the  people. 
Government  is  instituted  for  the  protection,  se- 
curity and  benefit  of  the  citizens,  and  they  have 
the  right  to  alter  or  amend  the  same  whenever 
the  public  ^ood  may  require  it;  but  the  para- 
mount allegiance  of  every  citizen  is  due  to  the 
federal  government,  ano  the  people  o(  this 
Btate  have  no  power  to  dissolve  its  connection 
therewith." 


These  organic  dedaratlona  recognto  and 

preserve  the  ancient  principle  at  the  common 
law  that  tlw  welflure  of  the  peofAe  Is  the  su- 
preme law,  as  expressed  in  the  Latin  maxim. 
"Sains  popnll  est  suprMBa  lex."  '"Oia 
to  alter  or  amend  the  lam  whenew  the 
public  good  may  require  It^  Is  osqAaalsed 
by  the  slgniflcant  declaration  ot  section  21. 
Declaration  of  Ri^ta,  State  Coostttntlon. 
that  "this  enunciation  of  rlsbts  shall  not  be 
nmstroed  to  Impair  or  deny  oQnm  r^aioed 
by  the  people."  Under  these  express  organic 
provMons,  the  lawmaking  power  of  tbe  peo- 
ple, vested  by  artlde  8  of  the  CkmstltntitHi 
in  the  Lvislatorek  may  ouct  any  law  "tbe 
public  good  may  require,"  that  la  not  In- 
evitably In  positive  conflict  with  sonne  con- 
trolling provision  <tf  tbe  state  or  federal 
Constitution. 

Tbe  dted  state  and  federal  dedslMis  sus- 
tain this  act. 

WIST,  J.,  concurs. 


Ex  parte  McCLELLAN. 
(Saprane  Court  of  Florida.    Auc  13.  101& 
Behearing  Denied  Oct.  11.  1018.) 

(Syttdbut  6v  Ms  Conrl./ 

POSBBBBIOn  or  iRTOXICATIirO  LxQTnws. 

This  case  Is  decided  njmx  the  aothority 
of  Ex  parts  James  Frands,  TO  South.  753,  de- 
cided here  August  IS,  1918. 

Error  to  Circuit  Court,  Suwamiee  CSonntr; 
M.  F.  Hom^  Judge. 

AppUcatloit  by  P.  T.  McCleHan  for  wrU 
of  habeas  corpus.  Writ  denied,  and  appli- 
cant brings  error.  Reversed,  and  relator 
discharged. 

C.  D.  Blackwell,  of  West  Palm  Beac^  for 
plaintiff  In  error.  Van  C.  Swearlngem,  Atty. 
Oea^  and  C.  O.  Andrews.  Aast  Atty.  Gen., 
for  def^idant  In  error. 

TAYLOR,  J.  P.  T.  McCaellan  on  an  a& 
davit  made  before  the  coanty  judge  of  Su- 
wannee connty,  duu-glng  him  with  a  viola- 
tion of  chapter  7284,  Laws  approved  May  1. 
1917.  in  unlawfully  possessing,  and  unlaw- 
fully transporting  into  a  dry  county  more 
than  one  quart  of  intoxicating  liquors  in  a 
period  of  30  days,  was  tried  ■  before  said 
county  judge  and  convicted  and  sentenced 
to  a  fine  and  Imprisonmoit.  and  afterwards 
sued  ont  the  writ  ot  habeas  corpus  before 
the  circuit  court  On  the  bearing  <hi  habeas 
corpus  the  (^rcnlt  Judge  remanded  Mm  to 
custody  under  the  sentence  Impoaed  on  him 
by  the  county  judge,  and  dismissed  tbe  writ 
of  habeas  corpus,  and  he  bzlngs  this  judg- 
ment here  for  review  by  writ  of  error. 

In  the  case  of  Ex  parte  James  Frauds, 
79  South.  763,  this  day  decided  here,  we 
tmve  fully  dlqpioeed  ot  tbe  questions  present- 
ed in  this  cause,  by  adjud^ng  said  chapter 
72S4,  Laws  approved  May  1,  1917,  to  be  un- 
constitutional In  tbe  particulars  Involrlns 
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the  charge  of  whlidi  the  relator  conTlct- 
«d.  It  follovs  that  the  z^tor  was  oonylctr 
ed  and  jwntenced  for  a  supposed  crime  that 
does  not  and  cannot  exist  under  any  valid 
law  of  this  state;  and  therefore  his  said  con- 
viction and  sentence  are  void,  and  the  Jndg- 
mesit  of  the  circuit  conrt  is  her^y  reversed, 
and  the  relator  is  discharged.  &wn  further 
custody,  at  the  cost  of  Suwannee  county. 

BROWNE:,  C.  J.,  and  BLLXS.  J.,  otwcur. 
WBITFIEIJ>  and  WEST,  33.,  dissent. 


Ex  parte  A7EBS. 
(Sopieme  Court  of  Blorida.    Aug.  13,  lftl&) 

fBylUbua  hv  Cotiit.J 
PoBSEBSiON  or  Intoxicatinq  Liqttobs. 

This  case  li  decided  upoD  the  authority 
of  Br  parte  James  Francis,  79  South.  70S,  de> 
dded  here  Augnrt  IS,  1918. 

Petition  by  George  Ayers  for  writ  ot 
habeas  corpus.  Relator  ordered  dlsdiarged. 

B.  H.  Rowe,  of  Madison,  for  i>etitioner. 
Van  C  SwMilngen,  At^.  Gen.,  and  O.  O. 
Andrews,  Asst.  Atty.  Gen.,  for  the  Stat& 

TAYLOR,  J.  This  Is  a  case  of  original 
Jurisdiction  In  this  court  -  The  relator. 


George  Ay  ere,  was  tried  and  convicted  In  the 
county  Judge's  court  ot  Madlsw  ooonty,  upon 
an  affidavit  charging  him  with  a  violation  of 
the  provlidons  of  dmptor  7284,  Iawb  ap- 
proved May  1,  IftlT,  viz.: 

"That  he  did  have  an  unlawful  quantity  ot 
intoxicating  liquors  in  his  possesion  in  Madi- 
son county,  whldi  said  county  had  voted  against 
the  sale  of  said  liqnora" 

He  was  sratmced  to  pay  a  fine  or  be  Im- 
prisoned in  the  coant7  Jail,  and,  b^ng  re- 
strained of  bis  liberty,  sued  out  a  writ  of 
habeas  corpus  from  tliis  court.  In  the  total 
absence  from  the  charge  upon  which  the 
r^tor  was  tried  and  convicted  of  any  allega- 
ti<m  to  the  ^ect  that  he  had  the  alleged  liq- 
uors in  his  possession  for  the  purpose  and 
with  the  intention  of  unlawfully  selUi^  them, 
he  has  been  diarged  with,  tried,  convicted, 
and  sentenced  to  imprlBonmnit  for  no  sort  of 
offense  known  to  our  law,  all  of  which  Is  v(Ad 
and  a  nullity,  and  it  Is  therefore  considered, 
ordored,  and  adjudged  that  the  relator, 
George  Ayers,  be  and  he  is  hereby  ordered  to 
be  dlsdiarged  from  further  custody  under 
said  Judgment  of  'conviction,  at  tlie  cost  at 
Madlsw  county.  Ex  parte  James  Fronds,  79 
Sontli.  TtSSj  dedded  at  tbe  present  term. 

BROWNE,  C.  J.,  and  ELLIS,  J.,  concur. 
WHITFIELD  and  WBST,  JJ.,  dissent 
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DATIS  at  aL  T.  STATU,  for  Use  of  KINGS- 
BUBT  «t  aL   (No.  20102.) 

(Sa^vme  Court  lA  Uiariitippi,  Divliioii  B, 
Oct  28,  1018.) 

X.  EZEOUTOIB  AVm  ADinnxSTBATOBS  49»37(1) 

— ^cnoH  oir  Aduinutbatob's  Boicd— Ne- 

CESSITT  OF  ADMINI8TKAT0B  DE  BORU  NoN. 
Wtiere  administrator  fullv  adminiflterec]  and 
fil«d  final  account,  but  after  its  approval  miaap- 
propriated  moncT  and  absconded,  the  diRtribu- 
tccs  may  sue  on  oond  without  having  an  admin- 
istrator do  bonis  non  appointed  to  brini  such 
action,  notwithstandinc  Code  1906.  M  203^  2032 
(Uemingway's  Code,  f|  1006,  1^7). 
2.  EXECUTOBB  AND  ADHIKIBTBATOBS  ^9»5S7iT) 

—Action  on  Aduinistbatob's  Bond— .\e- 
cKssirr  or  Makiro  Administbatob  Pabtt. 
Where  estate  waa  fnlfy  administered  and 
final  account  allowed,  the  distributees,  in  ac- 
tlon  on  administrators  bond,  following  misap- 
propriation, need  not  make  the  administrator  a 

fiarty  defendant,  under  Code  1906,  |  2683  (Hem- 
Dgway's  Code,  f  2170^  autborizing  suit  aca^t 
any  one  or  more  liable  on  a  bond. 

Appeal  from  Chaticerr  Court,  JaclEsoD 
County;  W.  M.  I>eiuiy,  Jr,  Ohanc^or. 

ActioD  by  tbe  State,  tor  the  nae  of  EUa  M. 
Kingsbury  and  others,  against  B.  S.  DbtIs 
and  others.  Judgment  for  plalntUfa,  and 
defendants  appeaL  AiBrmed. 

O.  B.  WlUlama  and  0.  0.  I^rtil,  both  of 
Jackson,  for  appellants.  White  ft  Ford,  of 
Pascagoula,  for  appellees. 

STEVENS,  J.  This  Is  ft  suit  In  equity 
on  the  bond  of  one  7.  M.  IMA,  administra- 
tor of  the  estate  of  Luther  J.  Hopkins,  de- 
censed.  The  bill  of  complaint  was  filed  by 
tbe  appellees,  brother  and  sisters  of  Luther 
J.  Hopkins,  and  the  distributees  of  his  es- 
tate. There  was  due  and  proper  adminis- 
tration of  the  estate.  Money  and  accounts 
were  collected  and  reported  by  the  adminis- 
trator, debts  against  the  estate  were  duly 
probated,  all  property  was  disposed  of,  and 
the  administrator  filed  and  had  the  court 
approve  his  final  account  Two  of  the  ap- 
pellees probated  accounts  against  the  estate 
for  certain  moneys  due  them,  and  In  the  de- 
cree approving  the  final  account  the  adminis- 
trator was  directed  to  pay  the  probated 
claims  of  appellees,  as  also  to  pay  all  pro- 
bated accounts  therein  si>eciflcally  listed 
and  after  doing  so  to  distribute  all  balance 
of  the  estate  to  the  distributees  In  the  pro- 
portion of  one-third  thereof  to  each.  The 
administrator,  however,  failed  or  refused  to 
pay  appellees  the  probated  accounts,  and 
failed  to  distribute  the  residue  of  the  estate 
to  them  as  beneficiaries,  and  after  the  lapse 
of  more  than  a  year  from  the  time  of  the 
rendition  of  the  final  decree  appellees  insti- 
tuted this  suit  against  E.  S.  Davis  and  Theo- 
dore Bechtel,  appellants  heroin,  as  the  two 
sureties  on  the  administrator's  bond.  F.  M. 
Dick,  the  administrator,  was  not  made  a 
party  defendant,  the  bill  charging  among 
other  thlnn-;: 


"Said  administrator  baa  misappropriated  said 
fond  and  has  left  the  state,"  and  diat  "your 
complainants  have  made  frequent  efforts  to  as- 
certain the  wfaereabouta  of  said  F.  M.  Dick, 
administrator,  bat  have  been  unaUe  to  fin>i 
him  or  to  ascertain  his  present  plaee  of  resi- 
dence or  post  office  address." 

An)^lant8,  as  defMidants  In  the  coart  be- 
low. Interposed  a  deuiorrer  to  the  bill,  as- 
signing as  one  groand  of  draaurrer  that  tbe 
administrator  was  not  made  a  party  defcaal- 
ant  This  demurrer  was  overruled,  and  there- 
after an  answer  was  filed,  and  in  the  answer 
defmdants  again  cmnidained  of  the  failare  of 
the  complainants  to  join  the  administrator  as 
an  alleced  neoesBary  {tartj  dtfendant^  The 
objection  waa  ovnroled,  and  final  decree  was 
rendered  In  favor  of  the  dlstrlhntees  asabut 
the  two  sureties,  and  from  this  final  decree 
appellants  prosecute  this  a^reaL  As  Btated 
by  counsel  for  appellants: 

"The  prtvriety  of  this  action  of  the  court 
is  the  only  question  involved  in  this  appeal" 

Counsel,  however,  furthermore  submit  the 
proposition  that: 

"An  administrator  de  bonis  noa  shoald  haT« 
been  appointed,  and  have  bron^it  the  aoit 
against  tee  sureties  and  the  former  administra- 
tor." 

No  aatluwl^  is  cited  ooaUBel,  and  we 
know  of  no  decision  of  our  court,  boldlng 
tha^  af  tor  ttiA  final  account  of  tbe  adminis- 
trator has  been  filed  and  allowed,  and  the 
distribution  ordered,  the  distributees  cannot 
maintain  suit  on  tbe  adminlatrator'a  bond 
for  a  fiiUnre  or  refusal  to  comply  with  the 
terms  of  the  court's  decree.  Counsel  dte  sec- 
tions 2081  and  2062,  Codft  of  1906  (aecUons 
1696  and  1687,  Hanlngway'B  Q>de),  od  the 
point  that  an  administrator  de  bonis  doc 
was  the  proper  party  to  bring  this  salt.  We 
do  not  so  read  these  statutes.  The  eseentlal 
proTisitm  of  these  statutes  appeared  as  sec- 
tions 1987  and  1998,  Code  of  18S(K  and  as  Kp- 
pearlng  in  the  Code  of  1880  waa  coostraed 
by  our  court  In  Weir  t.  Blonahan,  67  Miss. 
434,  7  South.  295.  It  Is  there  pointed  oot  by 
Judge  Cooper  that  the  administrator  de  bo- 
nis non  may  sue  <m  the  bond  of  any  former 
administrator  or  executor  where  Oie  estate 
is  insolvent,  "or  where  sudk  suit  and  recov- 
ery nuy  t>e  necessary  for  the  paymoit  <rf  tbe 
debts  of  swdi  estate."  It  Is  really  unneces- 
sary to  decide  that  an  adndulstrator  de  bonU 
non  could  not  have  been  afq;>ointed  for  tho 
purpose  of  instituting  this  suit  in  tbe  in- 
terests at  the  creditors,  but  as  stated  by  <Hir 
court: 

"He  might  not  recover  for  distribntloii  only. 
In  Bucb  cases  the  right  of  action  was  not  sivni 
to  him,  and,  as  before,  remained  in  the  distritc- 
tees." 

[t]  Tbe  record  shows  that  the  estate  bad 
been  fully  administered  upon.  Nothing  re- 
mained to  be  done  except  the  paying  over 
of  moneys  in  accordance  with  the  srwcifiv 
directlons  of  the  final  decree.  The  adminis- 
trator had  failed  to  c(»nply  with  tliese  di- 
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rections  of  the  court,  and,  being  In  defaolt, 
bis  bond  was  properly  put  In  suit.  We  see 
no  good  reason  why  the  distributees  should 
not  flle  and  prosecate  this  salt  for  themselves. 
There  was  no  need  ot  the  appointment  of  an 
administrator  de  bonis  non  for  the  purpose 
of  taking  chai^  of  any  specific  property  be- 
longing to  the  estate,  and  to  require  such  an 
nppolatment  would  be  equivalent  to  saying 
that  the  distributees  needed  an  agent  or  at- 
torney In  fact  to  prosecute  their  suit  for 
them,  and  would  simply  add  to  the  cost  of 
the  administration.  The  rights  of  the  par- 
ties have  been  flied  by  decree  of  the  court, 
and  appellees,  as  chief  beneficiaries,  bad  the 
right  to  prompt  compliance  with  this  decree, 
and,  upon  default  upon  the  part  ot  the  ad- 
ministrator, to  look  to  the  very  instrument 
given  for  their  protection. 

rn  There  Is  no  objection  to  the  prosecuT 
tlon  of  this  suit  against  the  two  sureties 
alone.  On  this  record  tbe  adoilnlstrator  has 
not  only  defaulted,  but  has  absconded.  Per- 
sonal process  cannot  be  served  upon  him. 
But,  aside  from  any  question  of  expediency, 
secUon  2688.  Code  of  1906  (section  2170, 
Hemingway's  Code),  expressly  authorizes  the 
filing  of  this  action  against  one  or  more  of 
the  snretiefl.  The  right  of  tba  sareties  to 
subrogatloik  la  not  Involved  In  tbla  proceed- 
ing. 

Affirmed. 


SHAPZiirrGH  HABDWARB  CO.  LEWIS 
et  al.   (Nov  20813.) 

(Supreme  Court  of  MifwlRftippi,  Dividon  B. 
Oct  28,  1918.) 

C0WPOBAT10N8  «=»457— Ultra  Vires— Pub - 
CTTASE  OF  Automobile  Sufpues. 
Company  chartered  to  conduct  general  au- 
tomobile and  tsxicab  btrainesB  for  carriage  of 
passengers  had  power,  through  officers,  to  buy 
nntomobile  supplies,  particularly  where  ques- 
tion aa  to  authority  is  raised  in  seller's  suit 
against  officers  as  partners  on  ground  that  the 
purchase  was  ultra  vires. 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  H.  Potter,  Judge. 

Action  by  the  Shaplelgh  Hardware  Com- 
pany against  M.  A.  I^ewis  and  others.  From 
Judgment  tor  defendants,  lAalntifl  appeals. 
Amrmed. 

R,  H.  ft  J.  H.  Thompson,  of  Jackson,  for 
a^ielUnt.  3,  A.  Teat  and  O.  L.  Teat,  both 
ot  JadEscm,  for  appdlees. 

STEVBNS,  J.  This  la  an  action  of  aft* 
snmpslt  liustltuted  by  appellant,  a  corpora- 
tion,  as  plabitlff  In  tbe  court  helow,  to  re- 
cover tbe  price  of  certain  goods,  wares,  and 
mendundiae  boaght  by  the  Jackson  Jitney 
Car  Company.  The  suit,  however,  was  In- 
stltated  against  M.  A.  Lewis  and  others,  of- 
ficers and  agoits  of  the  Jackson  Jitney  Car 
Company ;  the  declaration  (Siarglng  ttiat  the 


defendants  were  partners  In  trade  doing 
busdness  under  the  partnership  name  of 
"Jackson  Jitney  Car  Company."  The  de- 
fendants pleaded  the  genial  Issue,  and  also 
filed  a  special  plea  averring  that  the  defend* 
ants  were  not  liable  either  as  individuals  or 
partus;  that  they  did  not  purchase  tbe 
goods;  but,  on  the  contrary,  that  the  Jack- 
son Jitney  Oa>  Company,  a  domestic  corpora- 
tion, duly  chartered  under  the  laws  of  the 
state  of  Mississippi  and  doing  business  as  a 
corporation,  in  fact  purchased  the  goods  sued 
for.  With  tbe  special  plea  the  defendants  fil- 
ed a  copy  of  the  charter  of  the  said  corpora-  . 
tlon.  Tbe  plaintiff  filed  a  replication  cbal* 
lenglng  the  corporate  power  of  the  Jackson 
Jitney  Car  Company  to  buy  the  goods  sued 
for.  alleging  that  these  goods  were  bought 
for  purposes  of  resale  In  a  mercantile  busi- 
ness conducted  by  the  defendants  In  connec- 
tion with  tbe  Jitney  business,  and  that  the 
said  cwporation  had  no  power  to  do  a  mer- 
cantile business.  A  demurrer  was  Interposed 
to  the  replication  and  by  the  court  sustained. 
Tbe  plaintiff  declined  to  plead  further,  and 
thereupon  a  Judgment  was  entered  In  favor 
of  defendants,  from  which  the  plaintiff  pros- 
ecutes this  appeal. 

The  charter  of  the  corporation  is  brief  and 
In  general  terms.  Among  other  things,  it 
provides  that,  "the  purposo  for  which  It  Is 
created:  to  own  and  operate  autom<^iIes  and 
motor  cars  for  hire  and  to  conduct  a  general 
automobile  and  taxlcab  business  for  the  car- 
riage of  passengers  for  hire  in  tbe  dty  of 
Jackson.  Mississippi,  and  territory  adjacent 
thereto,"  and  that  tbe  rights  and  powers  are 
those  conferred  on  corporations  by  chapter 
24,  Mississippi  Code  of  1906.  There  is  no 
question  about  the  legality  of  the  charter, 
the  enrolUnoit  thereof,  or  tbe  due  organiza- 
tion the  corporation  as  such.  The  argo- 
meat  of  ai^llant  on  this  appeal  submits  the 
proposition  that  tbe  officers  and  agents  of 
a  corpMation  are  its  serrante  with  autibor- 
Ity  to  act  (Hily  wltbin  the  scope  of  ooiporate 
powers,  and  that  whoi  they  depart  from 
their  agency  or  autborlty  or,  In  othw  words, 
when  they  do  any  acts  that  are  ultra  vires, 
the  Individuals  acting  for  tbe  corporatloa  be- 
come personally  Uable  as  partners. 

As  we  construe  the  record  and  tbe  posl- 
tSon  ta^en  counsel  tot  appellant,  the 
claim  of  appellant  and  its  entire  argument 
Is  based  upon  the  assumptiMi  that  the  cor- 
poration, the  Jackson  Jltn^  Oar  Company, 
did  not  possess  the  (diarter  power  to  pur- 
chase the  goods  sned  for.  If  the  corpwatfoa 
bad  tbe  power  and  the  d^endants  In  pnr- 
chatdng  the  goods  acted  for  the  corporation, 
then  the  argument  for  appellant  has  no  ap- 
plication to  the  real  Issue.  In  our  opinion 
the  question  may  be  limited  to  the  one  que»* 
tlon  of  power  or  no  power.  The  diarter 
expressly  provides  that  the  company  may 
"conduct  a  general  automobile  and  taxlcab 
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buBhwn  tar  the  carriage  of  paaaragen." 
This  language  la  moat  general  In  Its  terns. 
In  the  iwoaecntlMi  of  Ita  boalneaa  the  com- 
pany bad  power  to  do  whatever  la  neeoa 
aary  for  the  saccesefal  admlnUtratlon  of  a 
general  automobile  and  taxUrab  bnatneat.  A 
IHlmary  need  would  be  motor  YeUeSm  and 
parts  or  aiq^Uea  for  socb  vtidcleai  It  la 
conceded  that  the  goods,  wares^d  merch au- 
di se  sued  for  are  antonuMle  saivllea.  The 
Itemised  aooonnt  soed  <m  shows  the  charac- 
ter of  these  sappUea.  As  said  by  Mr.  Cook, 
in  his  work  on  Corporatloas  (7th  Sd.  rtA.  3, 
par.  681): 

"The  decisfon  fai  any  particular  case  tnms 
iargelj  on  the  qQeatioDs  of  who  is  eoroplainlDg : 
afainst  whom  the  complaint  Is  made;  and 
what  rdlef  is  Bought.** 

lliis  Is  a  suit  bj  the  seller  of  automobile 
supplies  sold  and  delivered  to  the  offlcere  and 
agents  of  a  corporation  lawfully  chartered 
to  do  a  general  automobile  business.  It  is 
not  a  question  InvolTlng  the  sale  by  the  Jack- 
son Jitney  Car  Company  of  the  same  goods 
to  third  parties.  This  Is  not  a  controversy 
between  the  state  and  the  company  charter- 
ed. If  appellant  as  the  seller  contracted  with 
the  defendants  as  officers  and  agents  of  the 
Jacbstm  Jitney  Car  Company  and  delivered 
to  them  goods  for  the  use  and  beneflt  of  the 
corporation,  bow  can  appellant  be  heard  to 
question  the  secret  motive  of  the  corporation 
to  appropriate  tbe  goods  pnrciiased  to  stock 
a  mercantile  bnsinese  which  the  corporation 
has  no  power  to  conduct?  When  tbe  Jadt- 
Boa  corporation  bargained  for  and  appellant 
sold  the  goods  sued  for,  the  sale  transactloo 
was  CMnplete  and  the  goods  became  the  prop- 
erty of  the  purchasing  corporation.  If  the 
statemoit  of  Mr.  Cook  (vol.  3,  supra,  on  page 
2260)  that  "officers  incur  no  peraoual  lia- 
bility when  avowedly  contracting  on  behalf 
of  the  company"  be  correct,  then  this  case 
should  be  affirmed.  But  we  need  not  enter 
Into  any  discussion  of  circumstances  under 
which  officers  and  agenta  of  a  corporation 
become  perstxially  liable,  l^s  action  la  not 
one  sounding  In  tort  or  based  upon  the  fraud 
or  misrepresentation  of  the  officers.  This  is 
an  action  baaed  upon  tbe  contract.  The  plea 
of  the  defendants  diarges  that  the  corpora- 
tion bought  the  goods.  To  meet  this  charge, 
a]M>ellant  submits  a  gueetlon  of  law,  not  an 
issue  of  fact.  The  chaise  is  that  as  a  matter 
of  law  the  corporation  bad  no  power  to  buy 
the  goods,  and  In  this  we  think  tbe  appellant 
is  in  error.  It  does  have  the  power  to  buy 
motor  vehicles,  parta  of  vehicles,  or  any  sap- 
piles  necessary  in  the  conduct  or  prosecution 
of  Its  busings.  If  tbe  Jackson  corporation 
has  the  power  to  purchase  these  supplies,  It 
does  not  oonoem  appellant  what  becnnea  of 
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these  suppUea  aftv  they  are  bought  and  de- 
livered. To  permit  aivdlant  to  queatloa  the 
motives  of  tbe  Jackson  corporatlim  In  basing 
the  anpidlea  and  to  ftdlow  the  gooda«  and  to 
inquire  wheChtf  any  of  than  have  been  sold 
to  third  partial*  would  be  to  allow  alwellant 
to  mpervlse  the  internal  affairs  of  tbe  cor- 
poration. The  pnridiaae  at  tbe  sooda  Is  ooe 
thing,  and  tbe  use  at  them  by  the  owpwatloa 
la  another  and  ei^liely  dlffwent  question. 
Affirmed. 

DENSON  V.  THIGPEN.    (No.  1873ft) 
(•Supreme  Court  of  MiisissippL   Oct.  28,  1918.) 

Appeal  from  Circuit  Court,  Jasper  Coust;; 
W.  H.  Hu^ee,  Judge. 

Acticai  betweoi  J.  O.  Dcnaoii  and  S.  F.  Tlur- 
pan.  JndgBent  foe  the  latSw,  and  tba  fonsK- 
anwala.  Affirmed. 

Bnd  A  Byrd)  ol  Newtim,  for  appellant.  C 
W.  nunen,  at  Bay  Swings,  for  appeUee^ 

FEB  GUBIAM.  AOrmed. 


TBUSTBBS  OF  SILVER  SPRINGS  AjCAD- 
EUY  et  aL  V.  SIMMONS  et  aL 
(Na  20148.) 
(Supreme  Oonrt  ot  MiaMppL  Oct.  28,  191&) 

A^eal  frtHn  Chancefy  Conr^  PIka  Coaatr; 
R.  W.  Cutrer,  CSiaocellor. 

Suit  between  the  Trustees  of  t3m  SIvw 
Springs  Academy  and  others  and  R.  L.  Sioi- 
mons  and  others.  Decree  for  the  latter,  and  die 
fornm  appeal.  Affirmed. 

Geo.  Butler,  of  Jackson,  and  W.  B.  JGxod,  U 
McComh  City,  for  apo^lants.  BL  J.  Simmiat^ 
of  Magnolia,  for  appeUeea. 

PSBOUBIAM.  Affinoed. 


STEVENS  V.  GOCLSON.    (No.  a028S) 
(Bapreme  Court  of  lOsrisdppi,  DiviaioB  & 
Oct  28, 1918.) 

Appeal  from  Chancery  Goort,  Leflore  Conntr: 
Joe  May,  Chancellor. 

Bill  of  complaint  by  Mrs,  Hantuih  Zt.  CoqIsob 
against  Floyd  A.  Stevens,  prajring  for  a  decree 
for  (15,000  on  a  promisaoty  note.  D^nrre: 
to  the  bill  of  complaint  overmled,  and  defcna- 
ant  appeals.  Affirmed  and  remanded. 

Eimbrongh  &  Smbron^  Greenwood,  fte 
appellant     Monroe  McQorg.  €S  GrecDwood. 

for  appellee. 

PER  CURIAM.  The  decKe  of  the  chucerr 
court,  overruling  tbe  demurrer  to  the  biD  cl 
complaint,  will  be  affirmed,  and  the  case  will  be 
remanded,  with  leave  to  the  appellant  to  pU~s^ 
to  or  anawer  tb»  bill  of  eompUint  withm 
days  from  the  date  of  tbe  filing  of  the  mandate 
of  this  court  In  the  office  of  tilte  dmk  of  tbe 
chancery  court  of  Leflore  connty. 

Affirmed  and  rananded. 


T9  SOUTBBRN  BBPOBTBB 
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POEfTAL  TELSORAFH-CABLB  GO.  T. 
SCOTT. 

(Supreme  Court  of  Florida.    Aag.  14.  1918. 
Rehearing  Denied  Oct  31,  1918.) 

(Svllcbiu  hv  the  OourQ 

1.  Common  Ii&w  ^12— BcPEAii— Cohtbzbit- 

TOST  NlGUOBNCB. 
The  common-law   rule   that  contributory 
negligence  bars  recovery,  is  in  force  in  this 
state;  it  never  having  been  modified  by  statute 
in  thifl  cbuH  of  cases. 

2.  UuniciFAL  CospoBAnoNs  «»70e(7>— Ac- 
cident IN  Stseet^-Cohthibutobt  Neou- 

Contributory  Degligence  to  bar  recovery 
does  not  clearly  appear  in  this  case. 

3.  Damaoks  «=>131(3)  —  Pebsoital  Injubt  — 

BXCESSITB  DAHAQB— tRCMITTITUB. 

Where  it  clearly  appears  that  damages 
awarded  are  exceaslva,  a  remittitur  may  be  di- 
rected, in  default  of  which  the  Judgment  will 
Btasd  reversed. 

Error  to  Court  of  Reoord,  BscamUa  Goun- 
ij;  Klrke  Monroe,  Judge. 

Actlm  by  Samuel  W.  Scott  i^^alnat  the 
Postal  Tel^raidi-Cable  GompaDy.  Jndg- 
ment  for  plaintiff,  and  d^endant  brings  er- 
ror. Judgment  affirmed.  If  ranittltor  of 
damages  be  entered;  otiierwlse,  reversed. 

E.  C.  Maxwell,  of  Pensactda,  for  plalntlfT 
In  ernv.  B.  Pope  Reese  and  Jotm  P.  Stokes, 
all  of  Pensacola,  for  def^dant  In  error. 

WHITPIELD,  J.  [IJ  TMb  writ  of  error 
was  taken  to  a  judgment  awarding  damages 
for  jiersonal  Injuries.  The  declaration  al- 
leges In  effect  that  a  messenger  boy  em- 
ployed by  the  defendant  company  while  "en- 
gaged In  calling  for  and  delivering  a  certain 
telegraphic  message  for  defendant,  careless- 
ly and  negligently  propelled  and  ran  a  cer- 
tain bicycle  with  great  force  and  violence 
at  and  against  plaintiff,  tibereby"  injuring 
him  as  allied.  Defaidant  pleaded  not  guil- 
ty and  contributory  negltgeoce.  The  com- 
mon-law rule  that  contributory  negligence 
bars  recovery  is  In  force  In  this  state.  It 
never  having  been  modified  by  statute  In 
this  class  of  cases.  Strams  &  Culver  Limiber 
Co.  T.  Fowler,  68  Fla.  3^,  60  South.  6^; 
German-American  Lumber  Co.  t.  Hannah, 
60  Fla.  70,  63  South.  516,  30  L.  B.  A.  (N.  S.) 
882;  In^am-Dekle  Lumber  Co.  t.  Gelger,  71 
Fla.  390.  71  South.  662,  Ann.  Cas.  1918A,  OTl; 
Co-operative  Sanitary  Baking  Co.  v.  Shields, 


71  Fla.  110,  70  South.  034;  Wauchala  Mfg. 
A  Timber  Ga  t.  StLckaoa,  70  Fla.  S06,  70 
South.  S99. 

[2]  But  contributory  negligence  does  not 
clearly  appear  in  tUs  case.  There  is  ample 
evidence  to'stutain  the  finding  whitA  in  ef- 
fect i>  that  the  d^Hidant's  employ^  was 
DWl^nt  as  alleged  and  that  the  plaintiff 
did  not  proxlmiU^  and  appreciably  con- 
tribute to  tlie  Injury  be  complains  of.  There 
is  evidence  from  which  It  may  be  found 
that  the  plaintiff  had  gotten  perhaps  a  third 
or  half  way  across  the  street  or  IS  or  20  feet 
fiwn  the  sidewalk  In  crossing  the  street 
when  he  was  struck  by  the  bicycle,  which 
was  going  at  undue  speed,  when  there  was 
apparently  nothing  to  cause  the  colllston,  if 
the  rider  had  been  in  proper  control  of  the 
wheel  and  exercised  due  care. 

It  does  not  appear,  as  against  the  finding 
of  the  Jury  that  the  plaintiff  was  careless. 
He  testified  that  be  looked  before  proceed- 
ing to  cross  the  street,  and  In  crossing,  saw 
nothing  to  imperil  his  safety  until  the 
wheel  was  upon  hlra;  and  there  Is  other  evi- 
dence that  the  wheel  was  moving  rapidly. 

[3]  On  a  consideration  of  the  entire  rec- 
ord, It  seems  clear  that  the  assignments  of 
error  do  not  materially  affect  the  right  of 
action;  but  some  of  them,  at  least,  may  go 
to  the  aniount  of  the  verdict  and  Judgment 
which  Is  96,000.  It  appears  that  the  plain- 
tiffs arm  was  broken,  and  that  be  sustain- 
ed other  bruises  that  were  not  so  serious, 
though  there  Is  evidence  from  which  more  or 
less  continued  suffering  may  be  Inferred. 
Expenditures  for  treatment  were  small. 
Considering  the  entire  record,  the  award  ap- 
pears to  be  excessive,  making  a  remittitur 
appropriate.  See  Florida  By.  &  Nav.  Co.  v. 
Webster,  26  Fla.  S94,  6  South.  714;  Atlantic 
Coast  Line  B.  Co.  v.  Pipkin,  04  Fla.  21,  69 
South.  564;  Arkansas  Val.  Land  &  Cattle  Co. 
V.  Mann,  130  U.  S.  69,  9  Sup.  Ct.  458,  32 
U  Ed.  864;  Devine  v.  City  of  St  Louis,  2QT 
Mo.  470,  165  S.  W.  1014.  51  U  B.  A.  (N.  8.) 
860. 

If  the  plaintiff  below  enters  a  remittitur 
of  $2,000,  the  Judgment  will  stand  affirmed; 
otherwise,  the  judgment  will  stand  reversed 
on  the  thirtieth  day  after  the  mandate  Is 
filed. 

BBOWNE,  O.  X,  and  TAYLOB,  BLUS, 
and  WEST,  JJ.,  concur. 


^3>Foi  oUmt  casM       Mme  tgplc  and  KBT-NVHBER  Id  all  Ker-Muratersd  DlfesU  and  IndesM 
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BALL  T.  INGRAM  LAND  CO.    (7  Dir.  618.) 

(Ooort  of  Appeal!  of  Alabama.   June  4,  1918. 
Beheariuff  Denied  Oct  ft,  1818.) 

Appeal  and  Ebbob  «a»52!)(l)^ECOBi>— Ne- 
cessity OF  SnOWIKQ  JUDOUENT. 
Where  record  diacloscB  do  judgmeat  that 
will  sustain  an  appeal,  an  order  diamiMipg 
appeal  will  not  be  aet  aside. 

Appeal  tmn  Circuit  Court,  De  Kalb  Coun- 
ty ;  W.  W.  Baralson,  Judge. 

Action  between  Mrs.  JoiAe  Ball  and  the 
Ingram  lAnd  CooHHUiy.  Appeal  by  former 
having  been  dismissed  she  moTes  to  set  aside 
the  OTder  of  disnAssal.  Motion  overruled. 

J.  A.  Johnson  and  Hunt  &  WoIfeB,  all  of 
Ft  Payne,  tor  appellant  Carl  D.  Coker,  of 
Blrmini^am,  for  appellea 

PER  CURIAM.  The  appeal  in  this  case 
was  dismissed  on  motion  of  the  appellee, 
JuDe  4,  1918,  and  on  June  13th  a  motion  wus 
submitted  to  set  aside  the  order  of  dismis- 
sal. An  examination  of  the  record  dl8(Aose« 
no  Judgment  that  will  sustain  an  appeal, 
and  this  neceesltates  the  overruling  of  the 
motion  to  aet  aside  the  ord»  of  dismiasaL 

Motion  orerruled. 


CRAUT  T.  STATE.    (6  Dir.  418.) 

(Court  of  Appeals  of  Alabama.  Jirae  20,  1918. 
Rehearing  Denied  Oct.  8,  1918.) 

1.  CauaNAL  Law  ^»807(])— Abquuehtative 
Instbuctions. 

Argomentative  instructions  are  properly  re- 
fused. 

2.  Crxutnal  I^w  «s3829(1)— Requebt  Got- 

BBED  BT  OhABOE, 
ReQueBted  iDstmctioDB,  clearly  covered  by 
the  charge  given,  are  properly  refused. 

Appeal  from  CSrcuit  Court,  Jeffermn  Ooun- 
ty;  Wm.  B.  Fort,  Judge. 

Monroe  Craut  was  Cfmvlcted  of  assault 
with  Intent  to  ravish,  and  he  appeals.  Af- 
firmed. 

William  Yaughan,  Smith  &  McCary,  and 
1'homas  Roe,  ail  of  Birmlngjiam,  for  appel- 
lant.   F.  Loyd  Tate,  Atty.  Gen^  tx  the 

State. 


BROWN,  P.  J.  The  defendant  was  con- 
victed of  the  offense  of  assault  with  Intent 
to  ravish.  There  was  evidence  which,  if  be- 
lieved, tends  to  sustain  the  verdict  of  the 
Jury.  The  only  question.^  presented  arise 
from  the  refusal  of  certain  special  charges 
requested  by  the  defendant 

Charge  I,  the  atiirniatlve  charge,  was  prop- 
erly refused.  The  question  of  the  defend- 
ant's guilt,  under  tlie  evidence,  was  for  the 
jury. 


[1,2]  Charges  2,  7,  and  8  were  all  argu- 
mmtatlTe,  and  were  properly  refused  for 
tliat  reas(m.  Moreover,  the  propositions 
whtdi  these  charges  undertake  to  state  werv 
clearly  covered  by  the  oral  charge  of  th^ 
court  and  the  diarges  given  at  the  request 
of  the  defendant 

We  And  no  teT«nAbla  arror  In  the  record 

Affirmed. 


(14SLa.) 


HARANG  et  al.  v.  GOLDEN  RANCH  I.AND 
&  DRAINAGE  CO. 

(Snuvoae  CTourt  of  IjouisiaDa.    Jan.  28,  191S. 
On  Rehearing,  June  29,  1918.) 

(SvlMui  bt  ihe  Court.)  * 

1.  PBESCaiPTIOn— LiBEBANDX  CA17SAr->POSSES- 
8I0N— ArSBBTION  or  OWKEBSHIF. 

from  the  moment  that  the  rights  of  tli° 
owner  not  in  poesession  of  immovable  property 
are  challenged  or  invaded  by  one  who  pets  nr 
an  adverse  claim  of  title  or  poesession,  the  rvh- 
tion  of  debtor  and  rreditor,  within  the  me:in- 
ing  of  the  law  declaring  the  preaeiiption  li>>-r- 
andi  causa  Is  eBtablished,  and.  if  the  pretensii  r.' 
of  the  debtor  are  of  a  character  to  aathor'.zF 
or  reqalre  an  action  at  law,  on  the  part  o: 
the  owner,  who  becomes  the  creditor,  for  th' 
vindication  of  such  rights,  the  period  at  tb' 
end  of  which  that  prescription  becmnes  ef- 
fective begins,  and,  it  the  creditor  remains  «■ 
lent  until  its  completion,  he  loses,  not  only  his 
rijibt  to  complain  that  the  title  asserted  by  tl' 
debtor  is  defective  or  no  title,  or  Ids  poesr*- 
rion  not  such  as  to  oiable  him  to  hiM  df 
property  as  owner,  bat  the  right  to  bring  aar 
action  at  all,  since  the  prescripticn  operates 
a  peremptory  and  perpetual  bar  to  eveir  specie* 
of  action,  real  or  personal,  that  he  mignt  othw- 
wise  have  broi^ht  in  the  prontoea;. 

(VNldl  and  Prwusty,  JJ.,  dtssentfaic. 

On  Rehearing. 

(Additional  BvOahuB  hv  BditoriaX  Btvg.) 

2.  AnvERSE  PossEBsiOH  10— PmacKUTioy 
— DuEATioN  or  PossEsaion. 

Under  prescription  Ulierandi  causa.  Cv 
Code,  art  3548,  coostroed  with  article  34-^' 
and  articles  3499  et  seq.  and  496.  an  owner, 
manifesting  his  ownership  within  30  yean^  6c*f 
not  lose  bis  ownership  or  hiB  right  of  action. t 
recover  the  property  fr<»n  one  who  vithin  3" 
years  has  taken  po8sessi(Hi  of  it;  bat  advert'- 
possession  during  30  years  is  necessary  for 
iiriving  an  owner  of  his  right  to  assert  Us  title 
judicially. 

Monroe,  O.  J.*  dissenrtng. 

Appeal  from  Twentieth  Judicial  Dlstnf 
Court,  Parish  of  Lafourche ;  Charles  T. 
Wortham,  Judge. 

Petitory  action  by  Dominique  Harang  a:  -5 
others  against  the  Golden  Ranch  Land  i 
Drainage  Company.  Judgment  for  plaintl5> 
and  defendant  appeals.  Affirmed. 

Alexis  Brian,  of  New  Orleans,  for  apf^- 
lant.  D.  V.  Doussan  and  Charles  T.  Stir- 
key,  both  of  Xew  Orleans,  for  appellees. 
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StatmeDt  of  tte  Cue. 

MONROE,  C.  J.  The  plaintiff  whose  name 
appears  ic  the  title  and  his  sister  Mrs.  (wid- 
ow) Meunler,  prosecuting  this  petitory  action 
as  two  of  the  children  and  heirs  of  Louis 
Harang,  <^talired  judgment  decre^ng  them  to 
be  the  owners  each  of  an  nndlrlded  "'Vsssio 
Interest  In  an  undivided  one^hlrd  of  a 
tract  of  land  containing  2,314  acres,  whldi, 
for  the  purposes  of  this  opinion,  Is  snffldent- 
ly  designated  by  the  shaded  area  upon  the 
subjoined  "sketcb."  The  claim,  as  set  up  in 


Oscar  Lefktne^  vho  is  allesed  to  bars  ac- 
quired the  larger  tract  in  which  the  land 
In  dlqmto  Is  Included  at  a  tax  sale  in  Decem- 
ber, 1878,  f idlowed  by  an  auditor's  deed  In 
1874,  and  coaiTeranees  tmn  tbe  tax  debtiM* 
In  1875,  wbidti  tax  sale  was  cooflrmed*  at  the 
instance  of  defendant  or  Its  author  In  tltl^ 
by  judgment  of  the  district  court  for  the 
parish  of  Lafourche  In  September,  1010 ;  and 
it  (defendant)  pleads  the  prescriptions  ut  S, 
10,  18,  and  80  years,  res  Judicata  and  estop- 
peL  The  fatlal  Judge  luAA  tbat  the  title  re- 


S  K  e-XCH. 


tbe  petition.  Includes  also  tlie  tract  bounded 
by  the  80  and  40  arprat  lines,  the  Bayou  Co- 
qallle,  and  tbe  Une  "N  0  W,"  as  those  bound- 
aries appear  on  the  sketoh,  but  as  to  that 
tract  was  not  Insisted  on,  since  the  present 
defendant  Is  not  asserting  title  tiiereto,  and, 
as  we  understand  plaintiffs  have  brought  a 
suit  tor  its  recoTery  against  one  other  person, 
wbo  Is  said  to  be  In  poss«8Sl<m.  Defmdant 
sets  up  title,  through  mesne  conveyances, 
under  a  notarial  act  of  ApiU  8,  1881^  from 
79  80.-49 


Ued  on  by  d^endant  included  no  land  to  the 
westward,  of  Che  line  **N  8  W,"  as  Indicated 
on  the  sketch,  and  gave  Judgment  for  plain- 
tiffs, from  wbidi  d^endant  has  appealed. 
The  land  represented  on  the  sketch  down 
to  the  40-arpent  line  appears  to  have  been  In- 
cluded in  a  grant  made  by  the  Froich  gor^ 
emment  to  Joseph  Vlllars  Dubreuil  on  June 
1,  1763;  and  all  the  land  M3braced  In  that 
grant  was  sold  In  the  successloo  of  Dubreuil 
to  bis  son-ln-^w,  Charles  Jean  Baptlsto  Flor- 
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Ian,  on  March  12,  177%  and  the  grant  was 
conflnned  to  hSm  In  1806  by  decision  No.  213 
of  the  fwmmlssloners  of  the  bums  of  lands 
of  the  district  of  Umlslana,  according  to 
which  It  was  sunxwed  to  oibraee  45.966% 
arpents  though,  according  to  a  snrrer  made 
by  A.  F.  Mghtor,  depa^  anrreyor,  in  Octo- 
ber 1889.  and  approved  by  the  sarreyor  gen- 
eral of  this  state  on  December  14, 1838,  It  an- 
braced  121.029  acres.  Florlan  {or  Flearian, 
as  the  name  most  frequently  appears  In  this 
record)  and  his  wife  left  two  daughters,  one  of 
whcHn,  Blarle  Helante,  married  Lonls  Char- 
bcmnet,  and  the  other,  Jeanne  Marie,  became 
the  wife  of  Joseph  £taoul  Dugufi  Unudala 
Mrs.  Llvandala  died,  and,  oo  August  29^  1U2, 
a  partltl(nL  was  effected  between  her  three 
sons  (Philippe.  Joseidi,  and  Charles)  and  her 
daughter,  Marie  Jeanne,  who  shcntly  after- 
ward married  Louis  Harang,  and  Mrs.  Char- 
bonnet,  their  aunt,  whereby  the  Uvandals 
heirs  acquired  all  the  land  lying  to  the  north 
of  Bayou  Vadierie,  thm,  also,  called  Bayou 
Chett  Tamaha,  and  Mrs.  Charbonnet  acqolr-' 
ed  all  lying  to  the  sonth  of  Uiat  bayou.  The 
litigants,  Instead  of  producing  ordinarily  cei^ 
tided  «^tes  of  the  act  of  partition,  have 
filed  in  evidence  cojriee  made  by  some  photo- 
graphic process,  and  referred  to  as  "pho- 
tostats," which  appear  to  us  to  be/  rather 
I>oor1y  ezecated.  They  show,  however,  that 
the  original  instrument  is  remarkable  for  its 
omisslixis.  Thus  the  property  partitioned  Is 
mentioned  merely  as  "a  tract  of  land  used 
as  a  pasture,  •  •  *  situated  in  the  south- 
west of  Lake  Barataria,"  en  both  sides  of 
Bayou  Chetl  Tamaha,  and  which  the  ap- 
pearers  had  inherited  from  their  mother  and 
grandmother,  Jeanne  Catherine  Villars,  de- 
ceased wife  of  Charles  Jean  Baptlste  Fleu- 
rlan.  Not  one  of  the  signatures  corresponds 
to  the  name  of  the  appearer  as  recited  in 
the  body  of  the  Instrument,  and  no  signature 
of  the  notary  Is  to  be  found.  But  as  both 
sides  concede  that  the  partition  was  effected, 
and  that  Mrs.  Charbonnet  thereby  became 
the  owner  of  the  land  bounded,  as  shown  on 
the  sketch,  north  and  west,  by  Bayous  Cbeti 
Tamaha,  or  Vacherle,  and  Coquille,  soutli, 
by  the  40-aFpent  line,  and  east,  by  the  Harang 
Canal  and  the  lakes  which  are  called,  va- 
riously, Barataria,  Ouacha,  Catahoula,  Des 
Allemands,  and  Salvador,  we  accept  those 
conclusions  It  appears  from  the  evidence 
that  the  tract  so  bounded  embraces  somewhat 
less  than  20,000  acres,  so  that,  If  the  call  of 
the  original  concession  (for  45.986^  arpents) 
be  correct,  the  Llvaudals  heirs  got  much  the 
better  of  the  partition,  and  if  the  government 
surrey  of  1839,  calling  for  121.029  acres,  be 
correct  the  advantage  obtained  by  them  was 
stupwdous.  And,  as  it  also  appears  fr<Hn 
the  evidence  here  adduced  that  they  con- 
sidered Uiat  they  had  acquired,  not  only  the 
land  lying  to  the  north  of  Bayou  Chetl  Ta- 
maha, but  that  lying  to  the  west  of  Bayou 
Ooqullle^  as  wdl,  no  western  boundary  hav- 


ing bem  mentioned  In  the  partitloa  and  no 
other  bayou  than  Chetl  Tamaha  baring  beoi 
teken  Into  account;  It  Is  erident  that,  wheth- 
er the  adrantege  obtained  hy  tbem  Is  cor- 
rectly represented  by  tlra  figures  stated  or  not. 
It  was  nnqneatlanably  grettt  Tbe  act  of 
partition  was  recorded  In  the  parish  of  Li- 
fourche  on  December  19, 1905,  83  years  after 
Ite  executlao. 

The  munlmeot  ot  title  next  offered  by 
plaintiffs  Is  an  Instmment  puiportlnff  to  be 
an  act  by  pzirato  signature  executed  by  Louis 
and  Flearian  Charbonnet  and  F.  Dngu& 
for  hlnuelf  and  his  brothers,  bearing  date 
NoTsnber  17,  1S18,  and  whldi,  at  tbe  re- 
quest of  F.  DugvA  aMWailng  as  tte  vendee, 
was  reglst«ed  in  Ow  office  of  Nardaae  Bn» 
tin,  notary  In  New  Orleans,  on  December  27. 
1813,  and  recorded  In  the  parlaAt  Of  Lafonrdw 
on  December  14,  lftl2,  some  98  years  later. 
It  reads  aa  ftdlows; 

**X,  undersigDed,  acknowledge  to  har«  said, 
ceded  and  ccmreyed  to  Messrs,  IMipe  £noal.  F. 
Dugui  and  Charles  livaudais  all  my  rights  in 
the  portion  of  land  situated  betweeD  the  Baron 
de  la  Vaoherie,  the  lands  of  the  Lafoundie  ami 
a  line  which  ihonld  start  fKMn  the  bank  of 
the  Bavou  de  la  Tadmie,  oo  the  other  side  of 
the  willowa  that  are  found  at  the  end  of  tb« 
levee  of  ^ells  borderUig  on  the  said  bayoa.  as-i 
pass  between  tbe  petit  boia  and  the  chaetoi 
All,  for  the  som  of  $1,000,  received  cash— ob- 
liKatiDg  myself  to  sign  an  act  to  the  same  ef- 
fect, before  a  notary,  the  first  time  that  I 
should  eo  to  the  city.  At  the  Vadierie,  thi& 
Wednesday.  November  17,  1813. 

"[SUgnedl  L.  Charbonnet 

"Fleuriau  Charbonnet- 

"The  vords  fire  hundred  erased,  null;  th» 
word  thonsand  interliaed,  approved 

"Aa  wcU  for  me  aa,  by  procuration,  for  my 
brothers.  [Signed]   F.  Dngrrf." 

An  act  by  the  LIratidals  brothers  and  Loo- 
Is  Barang,  executed  before  Lavergne.  notarr 
in  New  Orleans,  on  January  11.  1820.  shows 
that,  as  part  settlement  of  a  partnMship  be- 
tween the  ai^>earers.  Philippe  Llraudals  con- 
veyed to  hlB  brothers  Joseph  and  Charlra  hU 
one-third  Interest  in  Che  land  as  described  in 
the  instrument  last  above  quoted,  concemiuc 
which  third  the  act  contains  the  following 
recital,  to  wit; 

"Lequel  tiers  forme  le  part  901  appartiest 
an  dit  Bieur  vendeur  dans  la  dite  imrtion  da 
terre,  attendu  qa'il  en  &  UAt  raoqnisition.  con- 
jointment  avec  les  sieurs  acquirenis,  de  Hr. 
Louis  Charbonnet  et  demoiselle  Fleuriau  Char- 
bonnet, par  act  sons  signatures  privces  cs- 
reiriBtr£  en  cette  etude  le  vingt-seot  Dfecembre. 
mil  hult  cent  treize." 

Frmn  the  expression,  "en  cette  etude,"  we 
Infer  that  Lavergne  succeeded  to  tbe  ofiBce  of 
Broutin,  as  notary ;  but.  at  all  erents,  there 
seems  no  doubt  that  the  act  under  private 
signature,  thus  referred  to,  was  tbe  act  cf 
November  17, 1813,  which  as  we  bare  stated, 
was  registered  In  Broutln's  office  -aa  Deceo- 
ber  27,  1813.  The  above-quoted  act  of  Jaih 
uary  11,  1S20,  was  recorded  In  tbe  parish  of 
Lafourche  September  8.  1906,  86  years  after 
Its  execution. 

By  act  before  WtOx  D'Amuus  Dotaiy  la 
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New  Orleans,  of  J^Obruary  26,  1828.  Joseph 
and  caurles  Uraudats  fODveyed  an  nndiTld- 
ed  (me-dilzd  Intwest  in  tbe  tract  described  In 
the  act  under  private  slgnatiure,  so  r^clal^ 
ed  In  Broutln's  oOcs,  to  LonlB  Harang,  tbe 
ftther  of  the  idalntlffs,  bnt  the  cmreyance 
was  not  recorded  In  tbe  parish  of  Lafoarcfae 
until  December  14, 1912.  84  years  later. 

Plain tllTs  oifered  (subject  to  defendant's  ob- 
Jectlmi)  an  act  executed  before  Seghers,  no- 
tary In  New  Orleans,  on  Jnly  19, 1839,  where- 
by Charles  Llvaudals  makes  a  datlon  en 
pal»nent  to  his  brother  Joseph  ot  his  third 
Interest  In  the  Tacherle  land,  as  heretofore 
described,  and  wherein  It  Is  recited  that  Jos- 
eph Liraudais  requested  the  notary  to  regis- 
ter In  his  office  tbe  act  under  private  signa- 
ture of  November  17,  ISiS,  which  is  recited 
in  full,  and  which  had  been  registered,  in 
1813,  hi  Broutln's  offloe;  the  act  in  whldi  It 
Is  thus  recited  having  been  recorded  In  the 
parish  of  Lafourche  on  Jnly  19, 1839,  the  day 
of  its  executlcm. 

Mrs.  Marie  Jeanne  Touton.£nonl  I>ngu6 
Liraudais,  first  wife  of  Louis  Harang,  died 
probably  in  1833,  and  In  1837,  tbe  parish 
Judge  of  "Lafourche,  interior,"  acting  under 
a  commission  from  the  First  Judicial  district 
court,  made  an  inventorr  of  the  property 
found  in  hla  Jurisdiction  which  belonged  in 
community  to  her  heirs  and  her  surviving 
husband,  included  in  which  was  "an  undivid- 
ed fourth  ot  the  Vacherie  tract  •   •  • 
which  Vacherie  tract"  reads  the  description, 
"is  situate  beAiInd  the  riparian  lots  on  the 
left  bank  of  Bayou  Lafourche,  beginning  at 
the  upper  limit  of  £varlste  Lepine's  planta- 
tion and  ending  at  the  lower  limit  of  Ma- 
dame Cadet  Bile's  plantation,"  which  descrip- 
tion locates  the  prc^erty  to  the  westward  of 
Bayou  Ckiqullle,  as  shown  on  the  sketch,  and 
shows  that  it  was  part  of  tbe  land  which  the 
Ulvaudais*  heirs  considered  that  they  had  ac- 
quired by  the  partition  of  1812.    At  what 
time  ttie  second  wife  of  Louis  Haran;  died 
does  not  appear,  but  it  is  shown  tliat  he  died 
on  December  1^  18S9,  and  thai,  on  June  30, 
1868.  tbe  plainturs  herein,  with  their  full  sis- 
ter, Mrs.  Cherbonaier*  presented  a  petition 
to  the  district  court  for  the  parish  of  Jeffer- 
son, in  wfaldi  they  alleged  that  he  had  left 
five  (diildren  by  ea(^  marriage ;  that,  accord- 
lag  to  his  will,  the  children  of  the  first  mar- 
riage vete  entitled  to  one-third  of  his  es- 
tate and  tluMse  of  the  second  marriage  to  two- 
tbirds ;  that  they  were  children  of  the  second 
marriage;  that  the  administrator  had  filed 
an  account  showing  that  he  had  |11.606.89  in 
bla  I&ands  for  distribution  among  the  heirs ; 
tiiat  the  account  had  been  homologated,  and 
tliat  th^  woe  each  entitled  to  be  paid  $1.- 
047.40%,  for  Whl(ii  tbey  prayed  Judgment; 
and,  the  administrator  acquiescing,  tbere  was 
iu^gaawt  accordingly,  and  they  w^  pre- 
snmably  paid.   In  January.  1913,  ^alntifls 
and  others.  Issue  <tf,  or  descmdants  tram 
botli  marriages,  as  we  assume^  presented  a 


petition  to  the  same  court,  which  has  not 
been  coi^  in  the  transcript  t^ton  whldi 
1b«y  obtained,  ex  parte,  a  Judgmmt  recognlE- 
Ing  than  as  the  woia  heirs  at  law  of- Louis 
Harang  and  Marie  Llvaudals,  his  wife,  and 
sending  them  Into  possession  of  tbe  estates 
of  those  decedents  In  certain  designated  pro- 
portions, "and  particularly  of  the  following 
described  real  estate,"  after  whtdi  follows  a 
description  of  the  [ooperty  Included  In  the 
shaded  area  as  shown  on  the  subjoined 
sketch. 

So  far  as  we  are  able  to  discover,  that 
proi>erty  was  never  inventoried  In  either  the 
succession  of  tbe  first  Mrs.  Harang  or  in 
that  of  her  husband,  and  neither  she  nor  he 
ever  assorted  or  rea>rded  any  title  to  It  in 
the  parish  of  Lafourche  until  about  two 
months  before  the  Institution  of  this  suit, 
save  as  Induded.  by  way  of  recital,  In  an  act 
between  other  parties,  and  have  never  exer- 
cised any  domlni(m  over,  or  paid  any  taxes 
on,  it  And  the  Judgment  purporting  to  put 
them  In  possession  of  it,  being  ex  parte  Is, 
of  course,  Inoperative  as  to  any  other  person 
having  rights  to  assert,  and  is  so  admitted 
by  plalntifTs,  since  they  are  here  seeing  to 
be  put  In  possession. 

Defojdant  has  also  Introduced  considerable 
documentary  evidence,'  Including  the  follow- 
ing: 

An  act  of  mortgage  before  D'Armas,  notary 
In  New  Orleans,  of  date  March  24,  1834,  In 
which  the  Arm  of  "Bugufi  Frerea  &  Louis 
Harang,"  conH>08ed  of  Joseph  and  Charles 
Dugud  (Llvaudals)  and  Louis  Harang,  ac- 
knowledge an  Indebtedness  to  tbe  firm  of 
Pllque  &  Le  Beau  of  $27,000,  for  which  the  ; 
debtor  gives  its  notes  secured  by  mortgage  on 
different  pieces  of  iffopwty,  including  their 
flve-elghths  Interest,  or  more.  Id  "the  tract 
of  land  generally  known  under  the  name  of 
'the  Vacherie'  in  the  parish  of  Lafourche,  In- 
terior, on  the  left  bank  of  Bayou  Vacherie," 
excepting  therefrom  land  sold  to  Derblgny  ft 
Le  Breton,  Collins,  Flowers  and  Nicholas, 
the  undivided  two-thirds  ot  another  tract 
having  a  front  of  178  arpents  on  Bayou  La- 
fourtdie  by  40  arpents  in  depth,  their  undivid- 
ed flve-slxths  interest  in  11  slaves,  and  other 
pnqjter^.  The  debt  was  for  money  borrow- 
ed, and  seems  to  have  been  of  rather  a  press- 
ing diaract^,  but  it  does  not  appear  to  have 
occurred  to  the  debtors  to  Lndude  the  land 
bare  in  dievnte  In  the  mortgage;  to  the  con- 
trary they  seem  to  go  somewhat  out  of  the 
way  to  dedare  that  the  "Vacbwle^'  lands 
found  upon  the  right  bank  of  Bayou  Va<Akerie 
belong  to  tbe  ChartMnnet  ftunUy. 

An  act  of  sale  and  partition  before  Seghers, 
notery  in  New  Orleans,  of  date  March  31, 
1888,  whi<di  was  the  result  of  a  sutt  brought 
br  ehildrai  of  PhiUi^  livaudals,  then  de- 
ceased, against  their  co-owners  of  lands  held 
in  Indlvlsloa  br  them,  and  "commonly  called 
the  Vadioie  of  Itodenra  Dngi^  Lfvaudais, 
^tnated  la  ttke  pariah  of  Lafinin^  interior* 
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and  bounded  by  tbe  Inhabited  lands  fnatlnc 
Bayov  Lafourche^  beginning  40  arpenta  tram 
the  bayou,  and,  f>a  tbe  other  sldea,  by  Bayou 
Bceuf,  Bayou  des  Allaaanda  and  the  planta- 
tion of  Charles  Derblgny,  according  to  a  plan 
by  Bonrgerol.  d^nity  United  States  stirreyor 
of  dat«  Angnst  26, 1885,"  etc. 

The  instrument  in  question  contains  tlK 
recital  that  the  land  so  described  was  includ- 
ed in  the  grant  to  Dnbreuil,  the  conflnnation 
to  Fleurlaa,  and  the  partition  between  Ma- 
dame Charbonnet  and  the  livaudala  h^rs, 
and  for  Uie  purposes  of  the  sale  It  was  divid- 
ed Into  60  lots,  ctf  which  6  were  sold  to  **Joe- 
epb  £noul  I>iigu«  Livandals,"  6  to  tb*  three 
mlixff^  "finonl  Dugufi  liTandals,"  and  7.  In- 
cluding lot  46,  acccvdlng  to  the  Bonrgenri 
plan,  to  "Charles  l^oul  Dngnfi  LiTandals." 

From  other  Instruments  offered  by  defend- 
ant  end  the  recitals  therein  contained  It  ap- 
pears that  Louis  Charbonnet,  Juste  Barthd- 
my  Charbonnet,  and  Sirs.  Anals  Charbonnet, 
wife  of  Francois  Numa  Pllqoe,  were  the  sole 
helrg  of  Mrs.  Marie  Melanle  Charbonnet,  wife 
of  Louis  Charbonnet,  and  that  the  entire 
tract  acquired  by  her  In  the  partition  of  Au- 
gust 20,  1012,  including  the  land  lying  be- 
tween the  40  and  80  arpent  lines,  was  con- 
sidered as  having  been  inherited  and  was 
disposed  of  by  them,  or  their  heirs  and  suc- 
cessors, or  supposed  successors,  in  title  as 
follows: 

On  October  0, 1843,  Louis  Charbonnet  sold, 
by  the  following  description,  to  Francois 
Noma  Pllque  a  one-third  Interest  which,  ac- 
cording to  the  recitals  of  the  act,  he  had  Just 
Inherited  from  his  brother  Juste  Barthelmy 
Charbonnet,  to  wit: 

"The  undivided  tbird  of  a  tract  of  Isnd  known 
under  the  name  of  Vatdrarie,  ritnated  In  the  par- 
ish of  Lafourcfaei  Interior,  In  this  state  and 
measuring  twenty  thousand  and  sixteen  and  fif- 
'ty  one  hundredth  of  an  acre  ia  area ;  bounded, 
on  the  one  side  by  a  bayou  which  separatee  It 
from  the  property  of  Mr.  (X  Derblgiqr*  on  the 
side  of  tbe  Lafourche*  by  the  propttty  Mr. 
£noul  DugoA  Liraudais  and  oa.  the  other  by 
Lake  Barataiia  and  the  land  of  the  United 
States." 

On  April  27,  1850,  Plique  sold,  by  practical- 
ly the  same  description  tbe  Interest  which 
be  had  thus  acquired  to  Louis  Le  Beau. 

On  April  24.  1851,  the  one-third  interest 
which  had  been  Inherited  by  Mrs.  Anals 
Plique  from  Mrs.  Marie  Malanle  CSiarbonnet, 
was  sold  In  Mrs.  Fllque's  succession  to  Louis 
Le  Beau.  On  July  5, 1867,  the  belrs  of  Louis 
Le  Beau  sold  to  A,  B.  Charbonnet  an  undivid- 
ed one-half  of  an  undivided  one-third  inter- 
est in  the  property. 

On  May  15,  1875,  the  heirs  of  Louis  Le 
Beau  represented  by  F.  Edgar  Le  Beau,  sold 
the  remaining  undivided  half  interest  which 
the  decedent  had  acquired  to  Oscar  Leplne. 
On  October  30,  1867,  the  succession  of  Ijouia 
Charbonnet  sold  to  A.  B.  Charbonnet  the 
<Hie-thlrd  interest  whic^  tbe  decedent  had 
acquired  as  the  taedr  of  his  wife. 

On  October  2, 1875,  tbe  svccesBlMi  of  A.  B. 


Charbonnet  sold  to  Oscar  Leidne,  by  qnltdataB 
deed,  "an  utdivided  one^ialt"  or  whatem 
Interest  tbe  HicoentfHi  ml^t  bare  In  the 

property. 

In  the  sale  to  Louis  Le  Beau.  In  the  mcca- 
sioD  of  Mrs.  PUqne,  on  April  24,  ISSl,  the 
descriptitm  reads: 

"An  undivided  third  of  a  tract  known  ai  tiie 
Vacherie  Charbtmnet,  of  which  one-third  alrcsdr 
belonics  to  the  said  Louis  Le  Beau  and  the  other 
one-third  bdongs  to  the  said  Loida  Charbonnet 
Tbe  said  pagtura  is  cmnposed  of  twen^  thoanaJ 
and  Biiteen  and  ■'/loo  (20,016»«/i«o)  acres, 
more  or  less.  In  superndes,  bcninded  bj  the  Baj- 
on  la  Vacherie,  which  separates  it  tram  the 
plantation,  now  or  late,  of  Charles  Derbigny  ud 
which  is  navigable  as  tar  as  Lake  Ouacht,  or 
Barataria,  by  Bayou  Catahonla,  and  by  lands, 
now  or  latdy,  bdon^ng  to  Heesra.  £noal 
Dofui  Ilvaadais,  the  whtda,  according  to  a  idu 
oC  A.  H.  BJibtw,  dwa^  snrreyar." 

In  Ifardi,  1871,  ttw  DeiiilgiiT  plantatioB 
was  aoM  Mr.  Deifelfiv  to  the  OoMoHdatcd 
Aawdatkm  ot  tbia  Pbmten  cHt  Loidstaiia. 

In  ISTlt  1871.  and  1S72  then  was  an  as- 
seasment  In  tbe  pariah  of  Latourdi^  In  tte 
name  of  Bean  and  CSiarbomiet,"  as 
CoIIowb: 

"Twenty  thousand  (20,000)  acres,  being  bw4 
of  the  plantatifm  of  the  Consolidated  Associt- 
tion  of  Planters  and  contains  fractions  ot  T. 
16  and  16  8.  E.  D.  R.  18  or  19 

In  DecHUber,  1873,  the  tax  collector,  pro- 
ceeding In  accordance  with  sectSon  4  of  Art 
47  of  1873,  made  an  adjudication  of  the  land 
so  assessed  to  Oscar  Lepine,  and  on  Decem- 
ber 18,  1873,  encnted  a  deed.  In  which  bt 
described  tt  as  follows,  to  wit: 

"A  certain  tract  of  land  situated  in  tbe  pti^ 
ish  of  Lafourche,  interior,  and  lying  badt  t£ 
the  plantati<Hi  belonging  to  the  Constdidated  As- 
sociation of  the  Planters  of  Lonisiana,  in  tlte 
settlement  known  as  Taderie  Dnrue  Uvaudai* 
and  designated  on  the  map  of  the  pariah 
Lafourche  as  part  of  tbe  B.  Florian  aaim  ul 
containing  fractions  of  townships  15  and  16. 
South  Eastern  district,  range  18  or  19.  east, 
die  number  of  acres  anknown.  bat*  aocordiac 
to  the  assessment  rdls,  the  tract  oi  land  abon 
described  and  sold  is  supposed  to  onbrace  sn 
area  of  about  20,000  acres,  tbe  same  bavinf 
beoi  seised  for  the  payment  of  taxea  doe  by  I* 
Beau  and  C^rbcnnet,  as  ownees  tbereoC  ■^ 
ootding  to  tbe  tableau  and  assessmait  mils  for 
the  years  1870,  1871  and  1872.*' 

The  audltox'a  deed,  of  date  Jnly  23,  18T4. 
oontalDs  the  same  desdriptioii.  TjepSne,  it 
appeals,  went  into  possesion  of,  and  pas- 
tured his  cattle  upon,  the  entire  tract  lying 
to  the  nmtheast  of  the  40«rpent  line,  as 
indicated  on  tbe  sketdi,  until  AprU  8,  liSWi 
vrhm  he  made  a  sale  to  J^m  B.  Gbeiens  of 
the  cattle  and  part  of  tbe  land,  tbe  latter 
being  described  as: 

"All  that  portion  of  the  followlnc  desciiM 
tract  of  land  lying  and  being  batik  of  the  S0> 
arpent  line  from  Bayou  Lafonrch^  to  wit:  A 
certain  tract  of  land  known  and  dedgnated  s) 
Vacherie  Charbonnet,  compriring  twcmty  tboe- 
sand  and  sixteen  arpents  and  fifty-six  hm- 
dredtha  of  an  acrew  in  superficies,  situated  in  tV 
parish  oi  Lafourche,  in  this  state,  and  boundf^ 
by  the  Bayou  la  Vacherie  whi<^  separates  it 
from  the  plantati<m,  now  or  late,  of  Cbari» 
Derbigny  and  whi<di  is  navigable  as  far  as  I^^ 
Washa,  or  Barataria;  by  Bayou  CatabooU: 
and  by  lands,  now  or  late,  belonging  to  £neai 
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Dngai  LlTudaSB:   die  whole  Bceordlnr  to  ■ 

plan  of  A.  H..  Rlghtor,  deputy  Hurveyor.  The 
portion  of  land  lying  and  bring  in  front  irf 
the  said  8&«rpent  line  i>  reterred  and  not  in- 
<Huded  in  thia  aale-vM  sold  by  the  pnaent 
veadoT  to  Meaars.  Foret  and  I^e  bIbhc,  though 
the  act  of  aale  Is  not  jet  psBsed." 

GheeuB  took  orer  400  head  of  cattle  with 
the  land  and  he  and  his  sncceasors  In  title 
pastured  tbelr  cattle  Oiere  for  a  number  of 
years,  and  dlscmtlnned  so  doing  on  accotint 
of  a  season  ot  water,  Indicating  In  that 
war,  and  oUierwIa^  that  tW  conaldeced  that 
the  shaded  tract  as  iliown  on  Ibe  sketch  was 
Indnded  In  the  sale  inm  Levlna 

On  January  M,  1890,  Gheens  sold  the 
property  to  the  Goldm  Bandi  Sogar  ft  Oattle 
Oompany,  and  that  oonoiany,  In  July,  1910;  In- 
Btltnted  suit  In  the  district  court;  all^^  that 
at  the  time  of  the  tax  sale  the  i«operty  ap- 
peared to  be  owned  by  Louis  Le  Beau,  Arthur 
B.  Charbonnet,  and  Mrs.  George  Richard 
Bearc),  and  praying  fbr  citatl<m  of  Bftrs. 
Beard,  whose  whereabouts  were  alleged  to 
be  nnlmown*  fibrough  a  curator  ad  hoc  and 
for  Judgment  oonflrmliv  the  sale  and  quiet- 
ing the  title  resultbig  therefftnn;  and  on 
Septconber  27,  IftlO,  tliere  tras  Judgment 
accordingly.  The  property  then  passed  back 
to  Obeens,  by  whom  it  was  conveyed  to 
Gamett  and  Morrill,  who  on  November  3, 
1810,  conveyed  It  to  the  plaintiff,  together 
with  other  landi^  by  an  act  before  Loomls, 
notary  in  New  Orleans,  frtiidi  dedares  that: 

"The  lands  herein  sold  are  delineated  npon  a 
plat  compiled  bv  Daney  &  Waddlll.  <4tU  engi- 
neers of  New  Orleans,  duly  parapoed  by  me. 
notary,  and  on  file  and  of  record  in  my  office." 

The  plat  thus  referred  to  bears  date  Janu- 
ary S,  1000,  and  was  prepared  under  the 
following  drcomstancee:  John  B.  Qheeos 
and  bis  brother  constitnted  In  elCeet  the 
Golden  Ranch  Sugar  &  Oattle  Company,  and 
in  1006  they  were  negotiating  with  some 
Chicago  capitalists  for  the  sale  <jt  its  prop- 
erty. Including  what  had  been  the  Deibigny 
plantation.  The  r^resentatives  of  the  pro- 
spective purchasers  found  some  obJectl<»is  to 
the  title  that  was  toidered,  and,  among  than, 
that  It  did  not  include  the  tract  here  in  dis- 
pute. Mr.  Oheens  was  of  opinion  tliat  the 
title  did  indnde  that  tract,  and  the  negotia- 
tions with  the  gentlemen  from  Chicago  hav- 
ing failed  In  their  purpose,  he  employed  Mr. 
Waddlll.  of  Daney  ft  Waddlll  to  malie  a  sur- 
vey of  the  mtlre  holdings  of  the  Golden 
Ranch  Sugar  ft  Cattle  Company,  without 
reference  (bo  Mr.  Waddlll  testifles,  though 
Mr.  Gheens  denies  the  restrlctiw)  to  the 
line  "N  9  W,"  and  the  result  <^  that  em- 
ploymuit  was  the  ctHnpilaUon  above  men- 
tioned. Tbe  difference  of  opinion  appears  to 
dave  arisen  fr<Mu  the  £act  that  there  Is  In 
axistence  a  plat  of  sorvey  with  field  notes 
ft  the  entire  Fleuriau  grant,  made  by  A.  IT. 
Rightor,  deputy  surveyor,  on  October  18, 
1830,  which  is  an  official  docnment,  duly 
ipproved  by  the  Surveyor  General,  and  plac- 
h1  of  record  in  the  Land  Office,  and  that 
here  was  alw  piodaeed  daring  the  negotia- 


tl<nu  mentlwed  a  Uthograi^ied  auctioneer's 
plan,  or  adverUsement,  purporting  to  be  a 
"survey  of  part  of  the  daim  of  Charles  V.  B. 
Fleuriau,"  alao  by  A.  F.  Blghtor,  deputy 
surveyor,  whereon  appeared  the  line  0 
W,"  whidi  plan  was  thought  by  the  Oiicago 
party  to  be  that  ratbrred  to  in  the  act  of  sale 
tnm  Leplne  to  Gheens,  of  April  8, 1880,  and 
which  line  iras  thought  to  be  ttiat  described 
in  the  act  under  private  ^nature  of  Novon- 
ber  17,  1818;  upon  which  plalntiffli  predicate 
tfa^  claim.  The  particular  copy  of  the 
i  Utliograpb  In  questim  whlcb  was  offered  in 
evidence,  as  an  ancient  document,  was  pro- 
'  doced  Mrs.  F.  Bdgar  Le  Beau,  widow  of 
the  gHitleman  by  tiiat  name^  who  teatlfled 
that  She  had  found  it  among  her  husband's 
old  punrs.  that  she  had  often  se«i  It  in  his 
hands,  and  that  certain  pencU  memoranda 
which  appear  on  It  are  In  hla  handwriting. 
The  paternity  of  the  document  is,  however, 
not  established;  It  does  not  appear  ever  to 
have  been  attadied  to,  or  id«itified  with,  any 
act  of  ocuv^ance,  or  deposited  or  recorded 
in  any  public  office;  and,  though  amtaraitly 
Intended  for  use  as  the  auctlooeer'B  adver- 
tisement of  land  to  be  ikM  in  Uie  socoeisloa 
of  Mrs.  mque^  could  not  well  have  been  so 
used,  since  it  purports  to  adverttse,  as  the 
property  of  that  soooesskHi.  the  whcto  of  a 
body  of  land  of  whldi  the  succession  owned 
but  an  midirided  one-third,  and  it  attrlbnteB 
to  the  tract  indicated  on  our  sketch  as  lying 
to  the  eastward  of  the  line  N  0  W  an  area  of 
20,O16JS0  acrem  whereas  the  entire  body  at 
land,  including  the  shaded  area  and  that 
lying  between  the  80  and  40  anient  lines, 
contains  considerably  less  than  that  acreage, 
and  the  particular  tract  Indicated  contains 
only  about  12,000  acres.  The  plan  appears 
to  have  been  taken  from  the  original  survey 
by  Blghtor,  to  whidt  was  added  the  line 
"N  9  W,  on  the  west,  or  sooth  west  side  ot 
which  is  the  name  £noul  Dugu6  Llvandals" 
in  pencil,  the  writing,  it  is  said,  being  that 
of  F.  Edgar  Le  Bean,  the  husband  of  the 
lady  who  produced  the  document.  Looking 
at  it,  as  a  documrat  of  the  kind  is  ordinarily 
viewed,  L  e.,  upon  the  theory  that  the  bottom 
represents  the  south  side  of  the  lands  exhiUt- 
ed,  the  line  NOW  appears  to  run  rather 
west  0  degrees  north  than  north  9  degrees 
west,  which  makes  It  appear  that  the  "lands 
of  the  Lafourdbe"  lie  to  the  south  of  the  line, 
whereas  the  line  Is  supposed  to  have  been  run 
NOW  from  those  lands,  and  there  Ue  to  the 
westward  of  It,  first,  the  shaded  area,  and, 
next,  "lot  4ft,  Bourgerol  plan."  which  was 
acquired  by  Charles  £noul  Duguft  Uvaudais 
in  the  partition  of  1838.  Among  the  lands  of 
the  Lafourche  it  wlU  be  observed  that  there 
Is  a  tract  bearing  the  name  "J.  E.  D.  Uvau- 
dals,"  which  Is  said  to  bound  the  upper  tract 
for  a  distance  of  a  mile  and  a  quarter,  but 
leaving,  as  plaintiffs  assert,  a  gap  in  the 
boundary  on  that  side,  as  described  in  de- 
fendant's title  of  some  four  or  five  miles. 
The  doconuat  now  under  oonsidmtlon  ap* 
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pears  to  include  all  the  land  represented  on 
our  sketcb.  to  the  westward  of  the  line  N  9 
Vf,  and  more  besides,  but  the  acreage,  "20,- 
acres,"  Is  inscribed  on  the  tract 
lying  to  the  eastward  of  that  line.   It  (the 
document)  bears  the  legend: 
*'Sale  without  Beserre  of  20,016.56  Acres  of 
Laud.    Sneceaaion  of  Mn.  Anals  nicgue, 
Wlfto  of  P.  I*  PUeqne,  br  P.  SL  Tricon,  Aac- 
tioueer. 

*  "By  virtue  of  an  order  from  the  honor^e 
the  second  dbtrict  court,  *  *  *  will  be  sold, 
on  Uonday,  April  7,  18S1  *  *  *  the  proper- 
ty hereinafter  described: 

"A  tract  of  land  known  at  'Tacherie  Char- 
bonnet,'  situated  in  the  parish  of  Lafourclie, 
interior.  Thta  land  is  bounded  bj  Bayou  la 
Vacherie,  which  divides  it  from  the  plantation 
of  Charles  Derbigny  and  is  navigable  throoch 
its  entire  course  to  its  junction  with  Lake 
WoBba,  or  Barataria:  by  Lake  Wasba,  or  Bara- 
tacia;  by  Bayou  Catahoula;  and  by  the  tract 
of  land,  now  or  formerly,  belonging  to  Measrs. 
£noal  Dugnc  livatklafB,  tin  whole  according  to 
a  idan  dnwn  by  A.  F.  SUghtor,  deputy  anr- 
reyor." 

And  then  fOUows  ratlier  a  glowtaig  descrip- 
tion of  tbe  land.  Its  taunting  and  lUhlng  ad- 
Tantages,  etc. 

The  act  of  sale,  of  date  April  H  ^StSl,  be- 
fore Hasurean,  notary,  contalna  the  recital 
that  there  had  been  adjudicated — 
"to  Mr.  Louis  Le  Beau  •  •  •  [not  the  whole 
property,  as  advertised,  but]  *  *  *  tlie 
undivided  one-third  of  a  tract  of  land  [following 
the  description  contained  in  the  legend  on  the 
plan]  the  whole  in  conformity  with  a  plan  by 
A.  r.  Rlghtor,  deputy  snrreyor." 

The  Inference  to  be  drawn  from  the  con- 
fusion thus  disclosed  would  seem,  perhaps, 
to  be  that  the  persm  who  prepared  the  plan, 
and,  presumably  tiie  legend  purporting  to 
explain  It,  proceeded  and  was  written  upon 
the  theory  that  the  "Vacherie  Charbimnet^' 
consisted  of  the  tract  lying  to  the  eastward 
of  the  line  "N  9  W*  and  north  of  the  40- 
arpent  line,  or  "the  lands  of  the  Lafourche," 
that  that  tract  contained  20,0iese/ioo  acres, 
and  that  the  whole  of  It  was  to  be  sold;  and, 
as  that  Impression  was  mtirely  wioneons.  It 
would  follow  that  the  aale^  as  erldmced  by 
the  notarial  act,  was  not  made  according  to 
the  plan,  nor  could  have  been  so  made,  Be- 
yond that,  as  the  plan  was  not  Identlfled 
date,  registry  or  deposit  with  the  act,  and  as 
Rightor  may  have  drawn  another  plan,  or 
many  more,  no  one  can  say  that  tbe  partic- 
ular plan  wliUdi  has  beoi  offwed  in  this  case 
Is  that  to  ^Ich  the  act  refers,  and  still  less 
can  any  one  say  that  Mr.  CHieens,  buying 
property  nearly  30  years  later,  in  the  pulsb 
of  Lafourche^  where,  so  f&r  as  we  are  inform- 
ed, that  plan  had  never  been  seen  or  heard 
of,  diould  have  assumed  that  it,  rather  than 
the  official  survey  by  Rightor,  duly  recorded 
In  the  proper  office,  was  "the  plan  of  A.  F. 
Blghtor,  deputy  surveyor,"  to  which  his  act 
of  purchase  referred.  In  view  at  the  use  of 
the  name,  **£nonl  Dugu^  LAraudals"  in  the 
description,  in  the  sfile  from  Ijopine  to 
Gbeens,  It  may  be  pertinent  to  explain  that 
the  livaudala  brothers,  and  the  slat^,  seem 


all  to  have  borne  ttae  names  Anonl  I>nga& 
and*  as  was  not  altogether  unconunon  Is 
some  families  of  French  and  Spanl^  desoeni. 
they  used  their  other  family  names  quite 
frequently  to  the  exclusion  of  the  name  de- 
rived from  their  father.  Thus  In  the  parti- 
tion of  1812  Francois  Joseph  finonl  I>ngat 
Livaudais  appears,  by  signature,  as  F.  Da- 
gu^;  Charles  finoul  Dugu£  Llvaadal«,  as  C 
Llvaudala  Dugue,  Philippe  £nool  I>uga4:  Li- 
vandals,  as  Phpe  £noul  Dugoft,  Maile  Jeanne 
Touton  £nonl  Dugnfi  Uvandais,  aa  Tootoa 
£nottl.  Ih  the  Instrument  under  private  sig- 
nature of  Noremher  17,  181S,  upon  wUeh 
plalntUb  rely,  the  Livaudais  broOien  «e  de- 
scribed as  Phpe  £noul,  F.  Dogufi,  and  Cha& 
Livaudais.  The  signature  representing  tiv" 
three  U  *V.  I>iigD&"  Un.  Marie  Mdanl^ 
Charboonet  is  represented  by  the  alsnaturp 
"Flenrlau  Gharbomi^''  and  In  the  act  a: 
January  11.  1820^  between  the  Uvandai-: 
brathers  and  Louis  Harang,  the  paaoo  w1m> 
Is  snnKMKd  to  have  aOxed  that  signatan  is- 
retened  to  a«  **demolsme  Fleurlau  Chai^ 
bonnet."  When  to  that  we  add  that  the  Vi- 
cherle  Dugud  Livaudais  was  freqa«itly  con- 
fused with  what  was  property,  aftw  the  par- 
tition of  1812,  the  Vadierie  Charbonnet,  ani 
that  the  Vacherie  CharbonnH  was,  from  that  : 
date,  partly  bounded,  on  the  west  and  sooiL  j 
by  £aoul  Dugue  Livaudais  lands,  the  fact 
that  U  was  so  described  in  the  sale  from 
Leplne  to  Oheens  Is  not  surprising.  The  de- 
Bcriptlbn  Is  at  least  as  definite  as  applied  to 
the  Vacherie  Charbonnet,  meaning  the  entire 
tract  acquired  by  Mra  Qiarbrainet  in  the 
partition  of  1812,  as  Is  the  descriptioD  in  Ui<> 
act  of  partition  or  that  in  the  act  by  iwiv&K 
signature  of  Novonber  17,  1813,  <h>  wUcb  : 
plaintiffs  bring  this  action.  I 

A  year  or  two  after  the  failure  of  the  neg<»-  | 
tiattons  with  the  Chicago  pe<vl^  and  five  or  \ 
six  years  prior  to  the  Institution  of  this  suit 
Mr.  (^eens,  acting  upon  advice,  built  a  feD<:e 
upon  the  80-arprat  line,  as  an  additional 
method  of  asserting  possession  of  the  laoc 
here  In  dispute;  and.  as  plalntiirs  allege  at 
tual  poBsesaiMi  in  the  defendant  company, 
we  understand  it  to  be  conceded  that  sad 
actual  possession  has  been  maintained  i: 
least  since  the  fence  vraa  buUt 

Dominique  Harang,  plalntUf  herein,  wis 
bom  within  a  mile  or  two  of  the  land  in  di«-  i 
pute,  and  made  It  his  hunting  ground,  wbeor  ' 
ever  it  so  pleased  him,  during  the  greatff 
pert  of  his  life;  but  though  be  and  bis  co- 
plaintiff  attained  th^r  majorities  as  far  i 
back  as  1^,  the  title  which  they  now  set  w 
was  never,  as  such,  registered  hi  the  parl^ 
of  Lafourche  until  1012,  and  no  claim  under 
that  title  appeara  to  have  been  asserted  until 
within  a  short  time  prior  to  the  bringing  of 
this  action,  in  December,  1918. 

Opinlw* 

[1]  The  QuesUon  which  meets  ns  at  tbe 
threshold  is,  irtiethw  the  plalatUfa  have  nov  j 
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be  rigbt  to  prosecute  thla  salt,  or  whether 
he  delay  within  which  that  right  might  have 
>een  exercised  has  not  elapsed;  in  other 
vords,  whether  the  actlcHi  Is  not  barred  by 
:he  prescription  of  80  years,  llberandl  causa. 
'Title  xxlU"  of  the  Civil  Code  treats  of 
'Occupancy,  Possession  and  Prescripdon"; 
ihapter  3  of  that  title  of  "Prescription,''  and 
iectlon  1  of  that  chapter,  under  the  rubric, 
'General  ProvMons,"  contains  the  following: 

"Art  3457.  •  •  •  Prescription  is  a  man- 
ler  of  aeqiUring  the  ownership  of  property, 
>r  dischargiug  debts,  by  the  effect  of  time,  and 
mder  the  conditions  regolated  by  law.  Each 
>f  these  prescriptions  has  its  special  and  par- 
:lcular  definition. 

"Art.  3458.  •  •  •  The  prescription  by 
vhich  the  ownership  of  property  is  scquired,  is 
I  right  by  which  a  mere  possessor  acquires  the 
iwnersUp  of  a  thing  which  he  possesses  by  the 
»)ntiniiance  of  bis  possession  during  the  time 
ixed  by  law. 

"Art  3459.  ♦  •  •  The  prescription  by 
vhich  debts  are  T^4ftsed  is  a  peremp'tory  and 
>erpetual  bar  to  every  spades- of  action,  real 
)r  personal,  when  the  creditor  has  been  silent 
!or  a  certain  time  without  urging  his  claim." 

fiectioD  2  of  ctiaiiter  3  deals  with  Oie 
'Prescription  by  wlilch  the  Ownership  of 
r^roperty  Is  Aoiulred,"  generally  known  aa 
Jie  "prescription  aoquirendi  causa,"  and  we 
)retermlt  its  conslderatiMi,  though  it  also 
9  pleaded  and  urged  on  behalf  of  defendant, 
further  than  to  call  attention  to  article  3499, 
vtilch  declares  that: 

"The  own^Up  of  immoT^les  is  prescribed 
[oT  by  thirty  years  without  any  nead  of  title 
>r  possession  in  good  faith." 

Section  3  of  cbaptw  3  deals  with  the  "Pre- 
icriptlon  which  operates  a  Belease  from 
Jebt,"  and  the  following  articles  are  to  be 
'onnd  therrin,  to  wit: 

"Art  352a  •  •  •  The  prescription  which 
iperates  a  release  from  debt  discharges  the 
lebtor  by  the  mere  silence  of  the  creditor, 
luring  the  time  fixed  by  law,  from  all  actions, 
•eal  or  personal,  which  might  be  brought  against 
lim. 

"Art  3529.  *  •  •  This  prescription  has 
ilso  the  effect  of  releasing  the  owner  of  an 
•state  from  every  species  of  real  r^bts,  to 
prbich  the  property  may  have  been  subject,  if 
iie  person  in  possession  *  *  *  has  not  ex- 
•rcised  it  during  the  time  required  by  law, 

"Art.  3530.  *  •  •  To  enable  the  debtor  to 
■laim  the  benefit  of  this  prescription,  it  is  not 
iccessary  that  he  should  produce  any  title,  or 
lold  in  good  faith;  the  neglect  of  the  creditor 
>perate8  the  prescription  In  this  case." 

"Art.  3548.  •  •  •  AH  actions  for  ImmoT- 
tble  property,  or  for  an  entire  estate,  as  a  suc- 
cession, are  prescribed  by  thirty  years." 

Under  "Title  1.  Of  Snocesalons"  (diapter 
t,  section  2)  we  find: 

"Art  lOaO.  *  •  •  The  faculty  of  accept- 
ng  or  renoQBcing  a  succession  becomes  barred 
)y  the  lapse  of  time  required  for  the  longest 
prescription  of  the  rights  to  inunovables.''^ 

The  artlde  last  quoted  was  applied  In  Snc- 
esslon  ot  Waters,  12  La.  Ann.  97,  and  It 
vas  then  tuid,  quoting  the  a^Uabiis,  that: 

"The  heir  who  has  permitted  30  years  to 
■lapse  without  having  done  any  act  showing  an 
ntention  to  accept  the  succession  is  barred  by 
irescriptioB  from  any  rights  aa  h^." 


Chief  Justice  Merrick,  as  the  organ  of  the 
court,  said.  In  the  course  of  tbe  opinion  hand- 
ed down  by  him: 

"Did  the  article  read,  simply,  the  faculty  of 
accepting  an  inheritance  becomes  barred  by  the 
lapse  of  time  required  for  the  longest  prescrip- 
tion of  the  rights  to  real  estate,  it  would  pre- 
sent no  difficul^,  and  we  could  have  no  hesita- 
tion in  conclnding  that  the  heir  who  should 
suffer  30  years  to  elapse  without  evincing  his 
intention  to  sccept  a  succession  then  opened 
would  lose  his  right  of  accepting,  and  the  in- 
heritance could  not  be  claimed  by  lum.  into 
whose  hands  whosoever  it  might  have  gone." 

A  difficulty  was  found,  however.  In  con- 
struing the  prescription  of  the  "faculty  of 
accepting"  with  that  of  renoundng,  and, 
after  considering  the  views  of  Marcad^  and 
other  French  commentators,  wi^  no  satis- 
factory result,  the  court  said: 

"We  therefore,  conclude  that  the  Legislators 
intended  to  declare,  in  one  part  of  the  article, 
that  if  he  who  is  called  to  an  inheritance  is 
silent  for  30  years,  and  does  no  act  evincing  his 
acceptance  of  the  succession,  he  is  barred  by 
prescription.  We  do  not  find  it  necessary  to 
put  any  conatmction  upon  the  second  portion 
of  tbe  article.  It  will  be  In  tiine  to  consider 
the  difficulties  presented  by  it  whenever  the 
case  arises  in  which  th^  explanation,  if  pos- 
sible, is  required." 

Mr.  Justice  Spoffmd,  In  a  CMienrrlng  (pin- 
ion, seems  to  readi  tbe  eoqduBion  tiiat,  con- 
stroing  the  provisions  Of  the  article  in  ques- 
tion with  Uie  provisions  of  other  articles  of 
the  Code,  as  well  as  Intm  ses^  it  is  impos- 
sible to  apply  tbe  prescrlptlMi  of  the  faculty 
of  acoeptlng  wlthont  also  giving  effect  to  tbe 
prescripAm  of  tbe  Acuity  of  renonncing, 
differing  in  tbat  re^teet  from  Harcadd,  who 
held  tbat  tbe  similar  article  of  the  Code 
NapoMtm  merely  established  a  prescription 
against  the  right  to  choose  betwem  accept- 
ance or  renunciation^  and  t^erated  an  ao> 
ceptance  at  the  end  of  the  period : 

"X  think,"  said  the  learned  justice,  "the  T^e- 
islature  of  Louisiana  intended,  in  article  1023 
[now  1030],  to  fix  a  term  of  prescription  against  . 
the  right  of  acceptance,  and  to  intimate  the 
consequence  of  its  lapse  without  an  acceptance; 
tbat  consequence,  I  think,  is  that  the  succcs- 
sible  becomes  a  stranger  to  the  succession." 

We  are  not  here  dealing  with  tbe  prescrip- 
tion of  the  faculty  of  accepting  or  renounc- 
ing a  succession  wbicli  Is  a  faculty  that  may 
be  exercised,  at  any  time,  by  any  person, 
sul  Juris,  without  let  or  hindrance  from  or 
awaiting  tbe  action  of,  any  other  person. 
The  plaintiffs  In  this  case  accepted  the  bu(v 
cession  of  their  father  In  1868,  when  they  de 
manded  and  obtained  Judgment  for  their  re- 
spective shares  of  the  assets  of  the  succes- 
sion, then  in  the  bands  of  the  administrator, 
but,  having  done  so,  they  thereafter  remain- 
ed silent  for  45  years,  makii^  no  claim  to, 
and  bringing  no  action  for  the  recovery  of, 
the  Immovable  property  which  they  now  al- 
lege devolved  on  them  by  virtue  of  that  ac- 
ceptance, and  the  action  which  they  now 
bring  appears  to  be  one  whldi  the  law  de- 
clares tbat  they  have  no  standing  to  bring. 
WbilB^  bowever,  In  tbe  matter  of  tbe  pre* 
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TCTlptkm  of  tbe  fkcnlty  ot  aoc^tiDg  or  re- 
noundng  a  auccesslOD,  a  definite  point  of  de- 
parture Is  established  by  the  death  of  the 
do  cajm,  and  the  heir  who  desires  to  accept 
or  renounce  Is  not  obliged  to  find  another 
perscm,  contradictorily  with  whom  to  take 
such  step,  the  bringing  of  an  action  involres 
the  finding  of  a  cause  of  actl<m  and  of  a 
person  against  whom  it  may  be  asserted; 
and,  until  the  cause  and  the  person  are 
found,  and  tbe  action  wlU  lie,  It  can  hardly 
be  said  that  any  prescription  will  run  against 
the  right  to  brtiw  it  It  Is  true  that  article 
34{9  declares  that  "the  preacrlpttoat  liberan- 
di  causa,  or  that  by  whldi  debts  are  reieaa- 
ed,  is  a  peremptory  and  perpetual  bar  to 
erery  species  of  action,  real  or  pwsQnai, 
when  the  credltm-  has  been  silent  tax  a'  cer- 
tain  time  without  urging  his  dalm,"  tmt  a 
release  from  del>t  implies  die  existence  of 
a  debtor,  and  In  the  matter  of  Immorable 
property  implies,  In  the  case  provided  for  by 
the  ftrtldc^  tbe  exiataice  of  one  Who  wlth- 
taolda  tlie  property  from  the  ownw,  under  an 
adTorse  dalm,  and  wUch  tbwetore  reduireo 
the  bringing  of  an  aotlcm  for  Its  recm^. 
If;  tten,  during  80  years  or  a  longer  period, 
no  one  asserts,  or  pretends  to  have  aaqulred, , 
anr  adverse  rights  to  such  prtqierty,  wheth- 
er of  title  or  posseesim.  and  the  rights  of 
the  owner  are  not  tlwr^  dialloiged  or  In- 
vaded,  no  occasion  can  arise  for  his  tweaking 
his  sllenoe  omcemlng  than,  since,  under 
such  drcomstances,  he  is  at  liberty  to  ez- 
erdae  or  enj<^  them  In  his  own  wa^.  Fnun 
the  moment,  however,  that  the  rights  of  the 
owner,  not  in  possession,  are  challenged,  or 
Invaded,  by  one  who  sets  up  an  adverse 
claim  of  title,  or  possession,  the  relation  of 
debtor  and  creditor,  within  the  meaning  of 
the  law  declaring  the  prescription  llberandl 
causa,  is  established,  and  If  the  pretensions 
of  the  debtor  are  of  such  a  character  as  to 
authorize  or  require  an  action  at  law.  on  the 
part  of  the  creditor  for  the  vindication  of 
his  rights,  tbe  [>ertod,  at  the  end  of  which 
the  prescription  against  such  action  becomes 
effective,  begins  and,  If  the  creditor  remains 
sll«it  uotU  It  ts  completed,  he  loses,  not  <ml7 
his  right  to  complain  that  the  title  asserted 
by  the  debtor  Is  defective,  or  no  title,  or. 
that  his  possession  Is  not  such  as  to  enable 
him  to  hold  the  property  as  owner,  but  the 
right  to  bring  any  action  at  all,  since  the 
prescription  operates  as  "a  peremptory  and 
perpetual  bar  to  every  spedea  of  action, 
real  or  personal,"  In  which  his  complaints 
might  be  urged.  "Prescription  attadies  to 
a  right  from  the  moment  that  It  can  be  ex- 
ercised." Andrews  v.  Bhodes,  10  Bob.  53; 
Darby  v.  r>arby,  120  La.  850,  45  South.  74T, 
14  I*  R.  A.  (N.  S.)  1208,  14  Ann.  Cas.  805. 
"To  enable  the  debtor  to  claim  the  benedt 
of  this  prescription  It  Is  not  necessary  that 
he  should  produce  any  title;"  nor  Is  It  neces- 
»ar.v  tlifit  he  should  hold  In  good  faith;  nor, 
if  i>osse&slon  be  relied  on,  does  it  make  any 


(U. 

dUference  wheOer  It  be  nctDal  «r  oonstriK- 
tive. 

"Hie  prescription  which  fverates  a  rtiease 
from  debtfe  discharges  the  debtor,  l>y-  the  mere 
(Silence  of  the  creditor  during  the  time  fixed 
by  law,  from  all  actions,  real  or  persontl 
which  might  be  brought  against  him."  Tbe 
right  whldi  plaintiffs  are  hen  asantln! 
might  have  been  exerdeed  in  1873  or  1871 
when  Oscar  Leplne  recorded  bis  tax  title  sjod 
went  into  possession  of  the  property  vldd. 
had  beoi  assessed  to  Le  Beau  and  Cbarbra- 
net  OS  wnbraclng  an  area  of  about  20,000 
acres,  and  whlt^  must  have  Included  ttt 
tract  in  dispute  in  order  to  hare  embraced 
that  area.  To  the  amtentUm  tbat  tbe  de- 
scription did  not  Idoiti^  Oie  vnpertj  tnd 
that  Leplne  did  not  take  actual  poasesrioo 
of  the  tract  In  dlq;>ute,  the  answer  la  tiiat  be 
w«it  into  possession  <tf  tbe  pnpartr  ^rtiM 
had  beoi  aoqnlrod.  and  waa  hdd,  bj  Ua  Beta 
and  OturlxMinet,  nnder  recorded  tltlea,  as 
the  "Yadierie  Charbonnet";  tbat  no  oOier 
title  to  the  property  so  described  was  ai 
that  time  recorded  In  the  parish;  ttiat,  vritetb- 
er  the  tract  in  dlwuta  was  dwn  Included  In 
the  Tadierie  Charbomiet  or  not  b«  bad  gsoa 
reason  to  beUere  tbat  It  was,  and,  accfaig 
npm  tbat  bdlef,  tnmed  Us  cattle  loose,  to 
grace  upon  tbat  tract  as  ap(»k  any  other 
part  of  the  propnty,  and  intier  a<M,  or 
agreed  to  sell,  to  Toret  and  Jjt  Blanc  tte 
tract  lytBff  between  tbe  80  and  tlie40arpe« 
lines,  whldi  Ib  as  mudi  a  jmrt  of  tbe  Wii 
described  in  tbe  title  set  up  by  plalntUb  a' 
the  tract  Indnded  In  the  shaded  area,  and 
in  fact  was  actually  dalmed  I9  tliem  In  tills 
suit,  and  la  now  daimeil  In '  •iwiWtT  sdt 
agabist  other  defendanta.  Moteorcr,  Gbeov 
considered  that  tbe  tract  In  qtHBtloa  was  is- 
doded  In  Ida  purdmse  frnn  Tjt^inm,  snd 
tarn  OuA  time  (1880)  bas  always  aaanmed 
tbe  qoaltty  and  ezerdsed  Qie  tftfita  of  as 
owner,  all  to  the  knowledge  of  the  plafntw. 
Domlnlaue  Harang.  aa  wUi  be  undnrstood 
I9  tbe  fMlowlng  testlm<my  given  1^  Harang, 
in  an  examination  by  tala  own  couaart.  to 
wit: 

"Q.  Mr.  Harang,  did  yon  ever  erect  a  cattle 
Bhed,  or  cattle  pen,  on  the  land  claimed  by  llr. 
Gheens?  A.  xei,  sir,  Q.  Did  you  ever  con- 
verse with  Mr.  Gheens  with  reieraioe  to  die 
destruction  of  that  cattle  shed?  A.  Yes,  sir- 
Q.  Please  relate  to  the  court  what  took  %i»et 
on  that  occasion.  A.  Mr.  Gheens  called  at  my 
bouse  and  told  me  that  be  heard  that  I  lud 
erected  a  pen  on  his  property.  I  toid  him  Oiat 
was  true,  I  had  erected  a  p«i,  but  that  I  diJ 
not  know  that  It  was  his  property.  He  daimed 
that  it  was,  and  that  be  waa  comine  there 
and  bum  it,  and  I  told  him  that,  whenever  he 
felt  ready,  if  he  woold  notify  me  of  the  dajr 
and  hour,  I  would  meet  him  with  a  can  of  Sn 
gallons  at  msoline  and  hdp  him  bum  it.  I 
asked  him  if  he  really  mesnt  what  be  said:  he 
smiled  and  said,  'Yes.'  Q.  What  year  was 
that?   A.  1882  or  1883." 

On  his  cross-examination,  he  said  that,  ss 
subscguently  ascertained,  the  pen  was  not  on 
the  land  claimed  by  Gheeos,  but  was  on 
tract  lying  between  tbe  80  and  40  linen,  whi^.il 
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had  been  aoU  by  leplne  to  Foret  and 
he  Blanc. 

Onr  ecmclailon  tliai  Is  that  the  prescrip- 
tion <Kf  80  rears  liberandi  canst  is  applicable 
to  tbe  cas^  and  should  have  been  sostalned. 
To  the  contention  that  Its  application 
ainonnts  to  a  tiding  of  plalntUts'  property 
without  doe  process  at  law  we  answer,  In 
tbe  language  ot  the  Supreme  Court  of 'the 
United  Statei^  quoted  with  anitroTal  by  this 
court,  as  follows: 

"Prescription  is  a  thin^  of  policy,  growing 
out  of  the  experience  of  its  necessity ;  and  tbe 
time  after  whjcb  suits  or  actions  shall  be  barrej 
has  bem,  tram  ranota  antiquity,  fixed  by  every 
natioBt  m  vtrtne  of  thst  soTwrign^  by  wlil<^ 
it  exercises  Its  le^alation  for  all  persons  and 
property  wilbin  its  jurisdiction."  M'EImofle 
T.  Cohen,  13  Pet.  3ll  10  L.  Ed.  177 ;  Terry 
T.  Heisen,  116  La.  1088,  40  •South.  401. 

For  tbe  reasons  thus  assigned,  the  Judg- 
ment appealed  from  Is  set  aside  and  annul- 
led, the  demands  of  the  plaintiffs  rejected, 
and  this  suit  dismissed  at  their  cost  In  both 
courts. 

(yjSlEUL,  J.,  dissents.    PROVOSTT,  J., 
dissents  and  hands  down  reasons. 
J.,  concurs  in  tbe  decree. 

PROVOSTT,  J.  (dlBsenttnsd.  The  major- 
ity opinion  recognizes  a  new  prescription  of 
30  years,  one  heretofore  unknown  In  our 
more  than  100  years  of  Jurlsprudrace;  I 
dissent  from  that  coniHnelon  respectfully, 
bat  at  the  same  time  with  all  the  emphasis 
In  my  power.  If  Anally  adopted,  it  would, 
to  ase  the  enei^etlc  expression  of  Baudry- 
Lacantlnerie  A  Tiasler,  "boulverser,"  t  e., 
throw  into  confusion,  topsy  turry,  our  whole 
theory  of  prucrlptltm.  De  la  Preecriptliw 
No.  684.  It  diBpmsea  with  possession;  where- 
as possession,  actual  or  constmcUve,  Is  the 
very  foundation  of  prescription.  Prescrip- 
tion without  possession  is  a  house  without  a 
Cotindatlon.  The  rationale,  faieon  d'etre, 
function  of  prescription,  Is  to  quiet  and 
stabilize  things  In  the  Interest  of  society, 
BO  that,  after  a  certain  length  of  time,  the 
possesacw  ma^  not  be  disturbed,  and  the 
debtor  may  not  be  troubled.  By  this  new 
prescription  the  real  owner  is  disturbed  In 
his  ownership  and  constructive  possession 
Is  thrown  out  of  court,  In  the  interest  and 
for  the  protection  of  some  usurper  utterly 
without  standing  save  by  bis  own  wrong. 
A  medicine  is  thereby  turned  Into  a  poison. 

The  article  of  the  Code  Napol^u  corre- 
sponding with  our  article  3548  reads: 

"Art  2262.  All  actions,  real  as  well  as  per- 
sonal, are  prescribed  by  thirty  years,  without 
the  one  woo  invokes  this  prescription  being 
obJiged  to  produce  a  tide,  or  its  bung  possible 
to  oppose  to  him  the  exception  resulting  from 
bad  foith.** 

Tbe  qnestioo  of  whether  this  article  dis- 
penses witb  posseadon  br  the  party  i^en^nc 
tbe  pEcaerlpdon  aa  agabut  ttw  petitory  ac- 
tton  or  action  la  rerendifatloii  pf  real  estate 
was  raised  for  the  first  time  in  the  case  of 


Orrlae  t.  BroOurB  of  St  Vlatenr,  Sirey,  ISTOi 
TQl.  1,  p.  818,  Journal  du  Palais,  1870,  p. 
777.  In  that  case  Oryise,  the  plaintiff,  sued 
to  recorer  a  tract  of  land  wbldi  his  father 
had  sold  to  tbe  defendant  religious  associa- 
tion more  than  30  years  back.  His  ground 
of  action  was  that  the  sale  had  been  null, 
had  not  divested  the  ownership  of  his  father, 
because,  religious  organizations  being  pro- 
hibited in  France,  these  rellglouB  brothers 
had  had  no  legaH  exlstoice,  and  hence  could 
not  posslMy  have  acquired  the  propn-ty.  In 
the  course  ot  his  a^ment  Attarmu  Gmeral 
Robinet  de  (Sery  Invoked  this  artlde  2282 
as  a  bar  to  plaintUCs  action  In  rcrrendlcatloa 
as  well  as  to  the  action  in.  nnUl^  of  the 
sale.  The  court  sustained  the  prescrlptton, 
but,  as  shown  in  the  argument  of  Counselor 
Pothler,  reproduced  Journal  du  Palais,  1907, 
First  Part,  p.  276,  sustained  It  only  as  to  the 
action  in  nnUlty,  not  as  to  the  petitory  ac- 
tiOQ.  This  argument  of  the  Attorney  General, 
reported  in  an  annotation  to  the  said  deci- 
sion as  found  in  T.  1  Dalloz  Rep.  for  1880, 
gave  rise  to  a  discussitm  of  the  question  by 
the  law-writers  of  France.  The  reporter  of 
the  dedsltHi.  a  Mr.  Beudant,  Indorsed  the 
views  of  the  Attorney  G^ieral;  and,  so  far 
as  I  have  been  able  to  ascertain,  only  one 
law-writer,  Lacour,  and  that  only  In  a  re- 
view article,  has  coincided  with  him.  All 
the  other  law-writers  of  France  who  have 
thouf^  It  worth  while' to  discuss  the  ques- 
tion are  on  the  other  side.  Laurmt,  vol.  82, 
No.  384;  Hue,  vol.  4,  No.  245,  and  vol.  14, 
No.  434;  Aubry  &  Rau  (4th  Sd.)  vol.  2,  pp. 
322,  305,  and  vol.  8,  p.  429;  Baudry-lAcan< 
tlnerie  A  Tlssler  (3d  Ed.)  Prescription,  Nos. 
503,  504,  and  long  list  of  authorities  dted 
in  note  1.  Finally,  the  question  came  up 
squarely  before  the  Court  of  Cassation  in 
the  case  of  Gohu  v.  Morvan,  Journal  du 
Palais,  1907,  p.  273,  and  the  prescription  was 
held  not  to  apply  to  the  petitory  ac^on.  The 
decision  la  abort: 

"Considering  that,  notwithstanding  the  sweep- 
ing terms  of  article  2262,  according  to  which  all 
actions,  real  as  well  as  personal,  are  prescribed 
by  80  years,  this  text  does  not  aroly  to  the 
action  ui  revendication  by  the  owner  who  has 
been  disposBessed  by  his  real  estate,  that,  own- 
ership not  being  lost  as  the  result  of  nonusage 
of  the  thing,  the  action  in  revendication  whldi 
protects  and  sanctions  this  ri|^t  can  be  exer- 
cised as  long  as  the  defmdant  does  not  estab* 
list  that  he  has  himself  become  owner  of  the 
estate  in  question,  as  tbe  result  of  a  pos- 
session exhibiting  all  tbe  characteristics  re- 
quired for  tbe  prescription  acguiraudl  causa, 
whMioe  it  follows,"  etc. 

The  questku  had  previously  come  vjf  In 
Belgtttm»  whose  Code  Is  on  this  point  pre- 
cis^ the  same  as  that  of  France,  and  been 
decided  In  the  same  way.  See  note  to  Lao- 
rwt,  veL  82,  p.  404. 

Very  true  article  3548  says  that  all  ac- 
tions are  prescribed  by  30  years,  and  says 
nothing  of  posaesslon;  but,  says  Mourlou, 
In  his  commentary  on  article  2262,  you  must 
add,  "under  tbe  conditions  regulated  by 
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law.**  Tte  daiue  bere  In  Quotation  marka 
be  takes  from  arUcle  2219  (a  G.  3467*  Of 
our  Code).  He  continues : 

"As  to  real  actions,  preacriptioii  1*  composed 
of  two  elements,  lapse  of  time  and  possession. 
Fwr  I  ouinoc  loss  my  property  sim^y,  or  tb« 
action  in  rsreiidlcstion  which  follows  it.  from 
the  mere  fact  that  I  do  not  ezerciBfl  It  during 
SO  yeara.  I  can  lose  it  only  aa  the  result  of 
some  one  else  acqoiring  it;  and,  for  acriuiring 
it,  it  ia  neceasary,  according  to  article  2229,  to 
posaeaa  it  for  the  required  length  of  time." 

Laurent,  Atter  barlog  quoted  the  reason 
which  Blgot-Preamenu,  as  the  orator  of  the 
government  in  adTocatliv  the  adoption  of 
artlde  2282  of  the  Code  Ni^Mon,  bad  aa- 
slgned,  goes  on  to  say: 

"The  assicDment  of  ressms  which  we  hsve 
here  transcribed  sdmits  as  a  thing  not  doatrtful 
that  the  30  yeara'  prescription  Is  aoqalsltiTa^ 
and  thst  it  is  founded  upon  posseasitm.  Some 
have  contested  this,  baaing  Uiemselres  upon 
article  2262,  where  nothing  is  said  of  poeaes- 
sion,  whence  the  concluaim  that  the  owner  lost 
his  right  from  the  nmple  fact  thst  he  failed  to 
exercise  It  daring  30  years.  To  do  tbia  was 
to  take  adrantage  of  an  incomplete  drafting, 
and  to  go  in  opposition  to  the  fundamental  prin- 
ciple goveming  prcooty.  The  owner  doss  not 
loae  hia  right  as  the  result  simply  of  his  not 
using  it;  his  right  Is  to  nae  or  not  to  nae  his 
property.  How  can  he  lose  hta  right  by  ab- 
staining from  utdnff  it  when  hia  right  ia  not 
to  use  it?  He  oontjmaen  to  boSA  pomession  and 
all  the  rlidkts  ^tadied  to  it  so  Ifmrn  ss  anothsr 
hss  not  usurped  It  and  dlspossesaed  him.  This 
is  the  nnanimooa  doctrine  of  the  law-writera, 
ancient  and  modem.  •  •  •  Prescriptiwi, 
then,  may  be  invoiced  against  the  owner  who  re- 
Tuidicates  only  when  the  (wposlng  party  sets 
up  against  the  owner  an  adverse  possession 
uniting  the  CMiditlons  required  by  article  2229." 

Fr<Hn  Baudry-Lacantlnerle  ft  Tlssler,  De 
la  Prescription,  694: 

"The  truth  is  there  ia  no  diadnction  to  be 
made  between  the  right  of  ownership  and  the 
action  in  rerendication.  Prescription  ia  posai- 
ble  against  the  one  or  the  other  only  if  auothMr 
person  has  possessed  during  the  time  and  under 
the  conditions  required  by  law.  Otherwise,  by 
means  <)t  the  prMcriptlon  by  which  the  acticm 
in  revendicati(m  is  extinguished,  we  should  come 
to  protecting  a  poasesaor  who  did  not  unite  in 
himself  the  c<nditions  her^nabove  expounded, 
one  who  possessed  only  by  precarioua  title,  or 
whose  possession  bad  been  discontinuoua,  unless 
it  should  be  preferred  in  such  a  case  to  attribute 
to  the  state  an  ownership  which  had  not  been 
lost  by  the  owner  nor  acquired  by  any  one  else. 
At  all  events  there  would  be  great  injustice. 
Prescription  which  haa  been  devUnd  for  making 
ownership  more  aecare  would  result  ia  the  very 
opposite." 

The  arrangement,  distribution,  or  classl- 
flcation,  of  the  subject-matter  of  presolp- 
tion  in  the  Code  Napoleon  la  not  tbe  same 
aa  in  ours.  The  two  prescriptions,  llberan- 
-di  causa  and  acquirandl  causa,  are  there 
dealt  with  together,  Instead  of  separately, 
as  in  our  Code.  Basing  himself  nptm  ttds, 
the  learned  counsel  for  the  defendant  In  tMs 
case  contends  that  these  French  decisions 
and  authorities  are  not  appUcabl&  The  an- 
swer to  that  argument  ia  that  the  principles 
of  prescription  embodied  in  the  two  Codes 
4Lre  absolutely  the  same.  Both  Codes  are 


very  lM|«l7,  if  not  caflreiy,  derivad  In  lbs 

matter  of  prescription  from  the  FMliler'« 
tieatlseg,  De  la  FzopriM;  De  la  Posses- 
sion; De  la  Preeolptlon;  IntrodncUoa  an 
Coutomes  d'Oneana,  at  the  part  deaUog 
with  Preacriptbm;  and  OMlgatfcwa.  Tbe 
French  Code  la  more  condrased  tban  oars, 
not  CTpreflsinc  those  things  whldi  follow  si 
logical  consequences;  whereas  ours  ezprefses 
those  coDHquaioeB.  lliat  la  tbe  only  differ- 
ence. But  what  la  thus  expressed  In  our 
Code  and  not  found  in  tbe  Gbde  Naptrtten  Is 
found,  mostly  in  the  same  w«ds,  in  PotUtr. 
Pothler  in  hU  treatlae  De  la  ProprUte  has 
a  chapter  headed  *'G«nment  se  Perd  le  Do- 
maine  de  Proprifit^"  "Bow  Ownership  Is 
Lost."  In  this  chapter  he  enumerates  sE 
the  modes  In  which  ownership  mar  be  losi; 
and  any  one  familiar  with  his  works  know* 
that  be  may,  be  trusted  not  to  bare  ore^ 
looked  or  omitted  any.  Amwis  tbe  modes 
thus  named  hy  him,  this  mode  of  a  prescrip- 
tion of  30  yeara  .liberandl  causa,  unaccoo- 
panled  by  poeseaalon.  Is  not  found.  Of  the 
prescription  of  80  years,  be  says : 

"No.  276.  Finally,  we  lose,  without  eoosoit, 
and  even  without  our  knowledge,  the  ovatt- 
ship  of  a  thing  bdonging  to  na,  when  the  not 
who  haa  the  posseaaion  of  it  acquires  it  by  pre- 
•criptioo.  As  soon  aa  this  posncasor  has.  either 
by  himself  or  through  othna,  accomplished  tbe 
tune  required  for  prescription,  the  law  which 
haa  establisbed  the  prescription  deprives  ns  it 

Slein  droit  [abaolutely,  pioio   jure]  of  tbt 
ominion  of  ownership  which  vre  haid  of  tbe 
■thiog,  and  transfers  it  to  thia  pooocpaor." 

This  is  practically  what  our  Code  expis* 
es  by  article  496  under  the  title  **OC  Owner 

ship." 

"Artide  496.  Hie  ownership  and  the  ptmm 
don  of  a  thing  are  entirely  distinct. 

"Tbt  right  of  ownanhip  exists  independenti; 
of  the  exercise  of  it.  Hie  owner  is  not  less  tbf 
owner  because  he  performs  do  set  of  ownership, 
or  becauae  be  ia  disabled  from  performiiv 
audi  acta,  w  even  becanss  snother  perfow 
such  acts  without  tin  knowkdgs  or  fignhwtf  Ac 
will  of  the  owner. 

"But  the  owner  exposes  himself  to  the  loss  of 
his  right  of  ownership  in  the  thin^  if  he  pennhs 
it  to  remain  in  the  possession  of  a  tMrd  penes 
for  s  time  auffldent  to  enable  tihe  latter  to  a^ 
quire  it  by  prescriptum." 

Where  the  framers  ol  our  Code  wooid 
have  got  this  Idea  of  a  prescription  mnnhs 
against  the  owner  <^  real  estate  In  tbe  t> 
sence  of  continuous  and  uninterrtipted  ad- 
verse possession  on  the  part  ot  tbe  pterson  in 
whose  favor  tbe  prescription  was  runolni 
or,  indeed,  run  against  bim  without  at  the 
same  time  and  ipso  facto  running  in  fan? 
of  aome  one  ela^  it  would  be  hard  to  sv- 
Certainly  not  from  the  civil  law.  Tbe  art 
law  bocrtcB  will  be  searched  tn  vain  fOr  say 
swA  idea,  save  for  tb«  dtscnsslon  alread; 
referred  to  aa  having  arisen  under  aiti4^>' 
2262  ct  tbe  Code  Mapoldon.  At  common  Ut 
sudi  a  prescription  could  not  poonlbly  nc 
against  the  owner,  tor  the  fimdamental  pcis- 
dple  there  la  tlwt: 
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"Oae  cl<  lining  Und  adrerttlj  miurt.  In  order 
that  his  claim  may  be  effective  as  uaiast  the 
owoer,  be  in  actual  pOBsession  thereof,  for  with- 
out aadi  occapaucgr  tiie  law  aMumeai  the  poasea- 
Bion  to  be  fai  the  owner  of  tiie  title."  1 
R.  G.  U  p.  692. 

"Hie  coDBtructive  posBesrion  of  land  la  slwars 
in  the  owner  of  the  beet  title,  unless  he  hae  re- 
nounced it,  and  thie  conetrnctiTe  poeewelon 
can  nevw  be  ooeted  bj  anythint  lav  than  an 
actual  voeeeeeUni  maintained  tor  Om  nece—ary 
period.''^  2  C.  J.  B3. 

And  see  2  O.  J.  63,  note  28.  where  the  Sa- 
pmne  Conrt  oC  Tennenee  la  quoted  as  fid- 
Iowa: 

Tnie  Inference  tbat,  becaoae  the  recent 
statute  a  mere  daim  of  titte,  nnaooompanied  by 
adverse  possession,  gives  a  right  of  action 
af^ainst  such  claimant,  the  statute  of  Ihnita- 
tions  therefore  attachea  in  his  favor,  by  the 
mere  force  ot  aadi  advme  claim,  ie  nttavly  de^ 
titute  of  foondation  In  Uw." 

This  principle  Is  embodied  In  utide  S4M 

of  our  Code: 

"Since  the  use  of  ownership  is  to  have  a  thing 
in  order  to  enjoy  it  and  to  dispose  of  it,  and 
that  it  is  only  by  possession  that  one  can  ex* 
erdee  this  right,  poMcssion  is  thertiEore  natoral' 
Ij  linked  to  the  owMrship." 

And  where  there  are  two  cmistructlve  poe- 
sessions,  It  is  that  of  the  best  title  which 
prevails;  or.  In  other  words,  where  there 
are  two  titles,  possession  follows  the  true  ti- 
tle. Moore  V.  Morgan's  La.  R.  R.  Oo.,  126 
La.  888,  S3  South.  22. 

The  uajorlty  opinion,  at  least  as  I  under- 
stand It,  recognises  that  an  adverse  posses- 
sion Is  necessary  to  start  the  prescription 
numiog ;  but  it  holds,  aa  I  understand,  that 
after  the  prescr^tlon  has  cmce  beesi  set  in  mo- 
tion adverse  possession  la  not  necessary  to 
keep  It  going.  The  latter  Is  what  I  dissent 
frcKn,  and  whldi,  I  say,  finds  support  n^thw 
in  the  civil  law  nor  the  common  law. 

The  theory  of  the  majority  opinion  loses 
slg^  €t  the  foct  that  the  mranent  the  ac- 
tual possesion  of  the  adverse  possessor  ceas- 
es, the  poai«Bion  reunites  itself  to  the  title, 
by  4^>eratlon  of  the  iH^dide  Just  stated, 
tbat  **tbe  law  assnmes  the  possession  to  be  in 
the  owner  of  the  legal  titl^**  and  that  "this 
oonstmctlve  possession  qin  never  be  ousted 
by  anything  leas  than  an  actual  poaseaston 
maintained  for  the  necessary  period."  or,  as 
oar  Code  eqiresses  It,  "possession  Is  linked 
wltb  ownership."  In  order  that  the  posses- 
sloa  may  not  thus  reunite  Itself  to  the  title, 
the  adverse  possession  must  be  continuous 
and  oniutOTapted.  If  it  Is  not,  the  1^1 
Bltnatkm  neceaaazUy  la  that  a  new  possession 
b^lliiB  after  every  Interruption;  tai  during 
this  Interriqttloa,  U  it  be  ema  tor  the  short- 
est Imaginable  apace  of  time,  the  possesion 
has  become  reunited  to  the  title  and  the  old 
prescription  has  been  interrupted,  and  a  new 
one  must  hetfLn.  TbiB  mmnent  the  adTwse 
posaeesor  losses  bla  possession,  i^eserlptlon 
necessarily  ceases  to  run  In  his  favor.  Such 
&  thing  la  tnccmcrtvahle  aa  tbat  prescription 


TO 

shouM  run  in  his  fhvor.  be  btilng  out  cf  poa- 
session,  as  against  the  owner  who  has  both 
title  and  the  constmcUve  possesslcm  whldi  Is 
linked  to  title  In  the  absence  of  an  actual 
adverse  possession.  Tbis  tiieory  of  the  ma- 
jority opinion  accords  a  jveference  to  the 
tranporary,  or  even  transient,  possessor  over 
the  owner.  According  to  tbla  theory,  an;^ 
trespasser  may  start  tills  prescription  a  go- 
ing; and  the  prescription  then  runs  of  Itself 
without  the  necessity  of  adverse  possession, 
and  after  30  years  the^wner  loses  bis  title, 
or,  whidt  la  the  same  thing,  loses  his  ri^t 
of  acti(m  to  vendicate  it  Taking  tor  an  U- 
lustratl<Mi  the  facts  of  the  present  case  aa 
founded  In  the  opinion,  tbe  defendant,  by 
registering  Its  title  and  dalmlng  title  and 
turning  loose  eame  400  head  of  horned  cattle 
to  grase  <m  this  20,000  acres  of  land,  took 
actual  adverse  possession,  and  started  the 
preecriptlw  a  going,  and  this  prescription 
from  that  time  k^  on  running  of  itself,  ir-< 
respective  of  whether  the  said  possession  of 
the  d^endant  continued  or  not  In  other 
words,  tbou^  the  defradant's  possession 
ceased,  the  plalntUT  nevertheless  continued  to 
be  under  the  necessity  of  bringing  suit 
against  defendant  for  Intermitting  the  pre- 
scripti<»i.  Among  other  difficulties  in  the 
pathway  of  this  thewy  is  the  one  that,  so 
long  as  the  defendant  was  out  of  posseasiou, 
the  petitory  acti<Hi,  or  action  In  revwdlca- 
tlon,  could  not  have  been  brought  at  all ;  for 
that  action  can  be  brought  only  against  a 
defendant  in  poBseesdon. 

The  said  theory  Is  founded  upon  the  sup- 
posed absence  of  all  quallflcation  to  the 
terms  of  artlde  3548.  The  argument  Is  that 
"an  actions"  without  qualification,  with  noth- 
ing said  as  to  the  necessity  <tf  adverse  pos- 
sesaion,  are  said  by  this  article  to  be  pre- 
scribed by  80  years,  and  that  therefore  this 
action  in  revendlcation  is  prescribed.  The 
argument  is  founded  npoa  the  strict  letter  of 
the  article.  But  the  majority  opinion,  while 
thus  [»«fe8slng  a  blind  and  unqnestloning 
subservience  to  the  strict  letter  of  the  ar- 
ticle, proceeds  at  once  to  qualify  the  abso- 
lute ta*ms  of  the  article  by  holding  that  the 
prescription  must  have  a  starting  pc^nt,  and 
that  this  starting  point  must  be  an  advoae 
possession.  The  tlieory  of  the  optalon 
amounts,  thwefore,  as  I  have  Just  stated,  to 
this:  That  while  an  advwse  poasesrim  la 
necessary  for  starUng  the  prescription,  it  Is 
not  necessary  for  keeiAig  It  a  going.  The 
majnity  opinion  loses  sight  of  the  fiict  tiiat, 
if  the  exact  and  precise  letter  of  said  artlde 
is  not  to  be  blindly  followed,  but  the  rigid 
letter  ot  said  article  la  to  be  tempered  and 
qualified  by  one  seoessazy  general  prlndi^e 
of  the  law  of  prescrlptlMi,  so,  in  like  manner 
It  most  be  tempered  and  quiOlfled  by  all  the 
other  necessary  goieral  principles  of  pre- 
scription. Sncix,  for  instance,  as  those  re- 
lating to  imprescriptibility  (for  some  actions 
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are  Imprescriptible),  Interrnptlon,  suspension, 
etc.,  and,  I  sa^,  by  the  fondameiital  and 
necessary  princl^e  that  preacrlptlon  cannot 
possibly  tither  begin  or  continue  to  ran  In 
favor  of  a.  party  out  oC  poasesaloD,  or  against 
one  person  without  at  the  same  time  run- 
ning In  fiiTor  of  some  other  person. 

Needless  to  say  that  the  Idea  of  fc^wlng 
the  letter  of  said  article  unbendingly,  as  If 
said  arUcIe. stood  alone  In  our  Btatutoiy  law, 
Is  totally  Inadmissible.  The  article  has  to 
be  read  in  connectkm  with  article  345T, 
which  says  of  prescription  that  It  is : 

"A  manner  of  acquiring  the  ownemhip  of 
property  or  discharging  debts,  by  the  effect  of 
time,  and  under  the  conditions  reculated  by 
law." 

Now,  what  are  the  ccmdltlons,  "regulated 
by  law,"  under  which  an  owner  of  real  es- 
tate may  lose  his  title? 

To  my  mind  It  Is  utterly  and  i^inly  un- 
Jurldlcal  to  any  that  an  ownw  may  lose  his 
title  without  some  one  else  Ipso  facto  eo  In- 
stantl  acquiring  It  A  title  cannot  ronaln 
up  In  the  air.  One  party  losing  his  title,  and 
onoOier  party  acquiring  It,  or  one  party  ai> 
quiring  the  title  and  another  party  kwlng  it, 
.  are  the  necessary  converses  of  each  other. 
It  follows  from  this  that  when  the  Code  pro- 
vides the  mode,  and  the  sole  and  exdnslve 
modflv  by  which  one  party  may  acquire  title 
by  tiie  prescription  of  SO  years;  it  necessa- 
rily, ipso  facto,  providss  the  mode,  swt  neces- 
sarily the  sole  and  ezdnsiTe  mode  by  which 
the  former  owner  may  lose  his  title.  WhoK 
thereft>re^  articles  3498,  3500,  and  8001  of  the 
Code  provide  the  ezduslve  mode  in  which  a 
party  may  acquire  title  by  the  prescription 
of  80  years  they  necessarily  provide  the  ex- 
clu^ve  mode  by  which  a  party  may  lose  hte 
title  by  the  prescription  of  SO  years.  Artldte 
3548»  which  provides  that  the  action  Cor  an 
Immovable  Is  prescribed  by  SO  years,  or.  In 
other  words  that  an  owner  loses  his  title  by 
the  prescription  oi  80  years,  must  therefM% 
neeessarUy  be  read  In  connection  witii  said 
article  8499  et  seq.,  whldi  provlte  bow  a 
party  may  acquire  title  by  said  insacriptiou. 
The  losing  of  the  title  being  the  mere  con- 
verse of  the  acqulsltltm  1^  some  coe  tise, 
the  affirmative  as  to  the  (»ly  mode  in  whlcli 
the  title  may  be  acquired  by  prescription  of 
30  years  Is  pr^r°ant  with  the  affirmative  of 
the  tnly  mode  In  whldi  it  may  be  lost. 

But  the  Code  does  not  leave  us  to  mere  In- 
ference in  this  matter,  tor  by  article  496, 
already  quoted  snpro.  It  provides  in  express 
terras  how  on  owner  may  lose  his  ownership: 

"The  owner  exi;>oses  himself  to  the  loss  of  his^ 
right  of  ownership  if  he  permits  it  to  remain 
in  the  possession  of  a  third  person  for  a  time 
sufficient  to  enable  the  latter  to  acquire  It  by 
prescription." 

This  I  say  Is  pregnant  with  the  native 
that  he  cannot  lose  It  unless  he  leaves  It  In 
the  iKiesessIon  of  a  third  party. 

The  majority  opinion  adds  to  this  article 


a  provlsIoQ  that  the  owner  loses  his  owner 
ship  by  prescription  even  though  lie  does  not 
allow  any  oae  to  remain  in  the  possessioii 
of  It  "a  sufficient  ttiOe  to  enable  the  latter 
to  acquire  it  by  prescr^vtion." 

Tru^  the  majority  ojjSnJioa  has  not  said 
that  the  plaintiff  In  this  case  has  lost  tbe 
title,  and  that  the  tefmdant  has  acqnired  it; 
but  it  has  done  trliat  is  the  exact  equivalent 
of  that,  it  takes  the  property  avray  tram  tbe 
plaintiff  and  gives  it  to  tbe  deftedant  If 
there  is  a  difference  between  the  two,  I  do 
not  see  it;  and  I  am  sure  the  llt^ants  do 
not  ^tlier. 

Without  Botieing  it;  the  majority  opinion 
nuUlfles,  throws  into  the' scrap  heaj^  a  H- 
rlsprudence  long  firmly  established  In  tbts 
state,  and  in  the  modem  oonunon  law,  and  I 
dare  say,  wherever  title  to  real  estate  Is 
aUowed  to  be  dlTsstod  by  presciUitlon.  It  la 
the  Jurisprudence  usually  to  be  found  under 
tbs  heading  "Tacking  of  Posseeslons.'* 

"Taokwff  PoateiHont  of  Bamv  Petwon  Tem- 
porarilif  interrupted. — Since  the  coojjtructive 
possession  of  the  true  owner  revives  whni 
actual  posBesaion  by  the  adverse  claimant 
ceases,  a  renewed  adverse  possession  by  him 
after  temporary  abandonment  cannot  be  taded 
to  his  prior  potseaadon  to  make  out  the  aut- 
utory  period.  Nor  can  one  adverse  holder  tack 
together  his  own  several  holding  when  be  has 
allowed  another  person  to  acquire  the  inter- 
mediate tottuoQB  possesaion  before  Us  own  hat 
ripened  into  title.^'   1  Cyc.  1009. 

"Several  successive  possessions  cannot  be 
tacked  for  the  purpose  of  showing  a  contlnooui 
adverse  possession,  where  there  is  no  piiultr 
of  estate  or  connection  of  title  betwera  the 
several  occopants.  Entries  of  this  character, 
neither  of  which  continues  for  the  liraltatloB 
period,  are  merely  a  series  of  indepoident  tres- 
passes which  cannot  ripen  into  title,  because 
the  law  restores  the  possession  of  the  rightful 
owner  on  eveir  discontinuance  of  the  posses- 
sion <rf  <me  who  holds  adversdy  to  him."  1 
E.  O.  L.  720. 

"Between  Whom  Privitj/  Exitt».—Pnvitj  de- 
notes merely  a  succession  of  relationships  to 
the  same  thing,  whether  created  by  deeds  or 
by  other  act,  or  by  operation  of  law.  If  one  b; 
agreement  surrenders  his  posseasion  to  another, 
and  the  acts  of  the  partfes  are  such  that  the 
two  possessions  actually  connect,  the  latter 
commencing  at  or  before  the  former  ends,  leav- 
ing no  interval  for  the  constructive  possessicHi 
of  tbe  true  owner  to  intervene,  such  two  pos- 
sessions are  blended  into  one,  and  the  limita- 
tion period  upon  tiie  right  of  audi  owner  to 
reclaim  the  land  is  thereby  continued;  indeed 
that  purpose  of  continuous  possession  is  tbe 
continuooB  ouster  of  the  owner."  1  B.  C.  I^ 
718. 

It  will  suffice  for  me  to  quote  from  one  de- 
cision by  this  court  (Sibley  v.  Plmoa,  125 
La.  514,  Bl  South.  513),  where  the  present 
Chief  Justice  was  the  organ  of  the  court: 

"Defendants,  on  the  other  hand,  say  that  tbe 
court  erred  In  not  according  to  their  mother, 
and  through  her  to  them,  the  benefit  of  the  pos- 
sesaion of  her  vendor,  their  father,  and  In  not 
upon  that  basis,  maintaining  their  plea  of  the 
prescription  of  30  years.  •  •  •  There  is  no 
doubt  that,  where  on  heir  (and  the  same  max 
be  said  of  a  coproprietor,  other  than  an  heir) 
has  possessed  the  whole  or  part  of  an  estate 
separately  «(or  SO  years,  he  may  sneccwfaUy 
oppose  a  salt  for  psrOnm.  •  •  •  But  he 
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muBt  bare  poMeued  nnfaiterniptedlT  and  In 
the  Mme  character  darios  tb«  entiro  period; 
and  where  a  peraoo,  harins  acquired  a  partica- 
lar  described  tract  of  land,  has  taken  poases- 
aion  of  an  adjoioing  tract,  or,  haTing  acqnired 
a  spedfie  Intereat  in  a  particniar  tract,  haa 
taken  posBeaslon  of  the  whole,  with  a  view  of 
acquiruw  the  additional  tract,  or  interest,  mere- 
ly b;  holding  posBeasiou  of  it  under  a  claim  of 
ownership,  he  does  not  conTey  anch  possession 
to  a  yendee  to  whom  he  sells  the  tract  or  in- 
terest described,  and  such  vendee  cannot,  for 
the  purpose  of  aiding  liimBelf  in  the  acquiHition 
bj  prescription  of  property  not  included  in  his 
title,  add  nia  vendor's  possession  to  his  own, 
there  being  no  privitr  between  him  and  his 
vendor  in  that  respect  Civ.  Code,  art.  3620; 
Prevost  V.  Johnson,  9  Mart  (O.  S.)  170;  City 
V.  Shakespeare,  39  La.  Ann.  idSS,  3  South.  346; 
Railway  Co.  t.  Le  Boeen,  C2  La.  Ann.  204,  28 
Sooth.  854:  Jasperaon  v.  Scharnikow,  16  L.  B. 
A.  1192,  1202  (notes);  A.  &  B.  Eac.  of  I«aw 
(2d  Ed!)  vol.  1,  pp.  842,  84B;  Cyc.  voL  1.  p. 
1007." 

The  case  of  Hallway  v.  Le  Bosen,  S2  La. 
Ana.  204,  26  South.  864,  here  cited,  is  a  well- 
known  one  In  our  reports.  There  a  lot  in 
Shrereport  had  been  possessed  continuously 
and  tminterruptedly  under  fence  for  more 
than  40  years;  the  succesfdve  possessors  not 
suspecting  that  a  certain  part  of  the  lot  was 
not  Included  in  the  descr^itlon  of  the  lot  as 
contained  in  their  suocesidve  titles.  They 
pleaded  In  vain  the  prescription  of  30  years. 
The  court  held  that  the  possesslOQS  of  the 
successive  holders  could  not  be  tacked,  tor 
the  reason,  as  expressed  in  this  Sibley  v, 
Pterson  decision,  supra,  "there  being  jio 
privity  between  him  and  hla  vendor  In  that 
respect."  The  law  "restores  the  possesslmi 
of  the  rightful  owner  on  every  dlscmitin- 
uance  of  the  possession  of  one  who  holds  ad* 
versely  to  him."   1  B.  C.  L.  supra. 

This  jnrlif)rudence,  thus  so  well  estaUlsh- 
ed,  both  In  this  state  and  at  oomraon  law*  la 
entirely  Inconsistent  with  the  theory  of  the 
majority  opinion,  that  for  defeating  the  ac* 
tlon  of  the  owner  of  the  property  a  oontin- 
uoua  unlDterrupted  possessimi  of  80  years 
la  not  required. 

While  the  majority  opinion  does  not  de- 
dare  in  express  terms  that  Oie  defendant 
did  not  have  this  30  years'  continuous,  un- 
Interrupted  prescription.  It  Is  not  founded 
upon  the  hj-pothesls  of  the  defendant's  hav- 
ing had  thla  possession;  but,  on  the  con- 
trary, is  distinctly  founded  upon  the  hypoth- 
esis of  such  poesession  not  being  necessary 
for  defeating  plaintiffs'  suit.  In  other  words, 
It  is  founded  upon  the  hypothesis  of  posses- 
sion being  necessary  only  for  starting  the 
prescription  a  running. 

To  my  mind,  tiw  argum«it,  in  a  nutirtiell. 
stands  thus:  A.  party  cannot  lose  his  title 
without  at  the  same  time  some  other  party 
acquiring  It.  Until  a  party  loses  his  title,  or 
wbldt  ts  the  same  thing,  notU  some  other 
pKtrtj  aoiidres  It,  thm  oonld  not  possibly  be 
any  reason  for  not  lettli^;  the  title  be  Jndl- 
dally  SLSserted.  Mo  one  can  pretend  Hiat 
owneMiip  am  be  acqolred  by  tbs  j^esoip- 


tlon  of  80  years  wttbcmt  otmtinoous  nninter- 
mpted  pooacMMdon.  Henoe  adverse  pnwiwwnUm 
during  8a  years  Is  necessary  ft>r  d^rtvlne 
an  owner  of  hla  right  to  assert  his  title 
Judldslly. 

UpcHi  the  facts  I  do  not  see  how  It  can  be 
hdd  that  the  defendant  had  adVMse  posses- 
sion 80  years  «ga  The  facta  as  I  under- 
stand them  are  these:  The  three  Messrs. 
Llvandsla  (PhlUppe,  Charles  and  Frangols 
who  all  three  bore  also  the  Christian  names 
of  £noul  DuguC)  made  a  partition  with  their 
aunt  Mrs.  Charbonnet  of  a  large  area  of 
swamp  land  situated  in  Lafourche  parish, 
near  the  Qulf.  Mrs.  Charbonnet  got  all  that 
part  situated  south  of  a  bayou  known  as 
Bayou  Vacherle.  Of  this  land  the  defend- 
ant's  brief  says: 

"The  land  is  wild  unreclaimed  swamp  land. 
TTntil  recently  it  was  of  practically  iio  value. 
The  whole  20.000  acres  was  at  one  time  ap- 
praised at  $000,  less  than  6  cents  per  acre." 

In  1818.  one  year  after  the  partition,  Mrs. 
COiariMHinet  sold  to  the  Llvaodals  brothws 
fbr  $1,000  the  sonthwestwn  part  of  this  area 
by  the  following  boundaries: 

"The  Bayon  Vacherle,  the  back  line  of  the 
lands  fronting  on  Bayou  Lafourche,  and  a 
straight  line  which  all  have  to  start  from  the 
bank  of  Bayou  Tacherie  on  the  other  aide  of 
the  wlHowa  wlUcb  are  at  the  end  of  the  em- 
bankment of  shells  which  twrders  said  bayon, 
and  which  line  win  go  and  pass  between  the 
little  woods  and  the  chactos.'' 

The  property  tiins  sold  Is  the  property  In 
controversy.  The  defendant  holds  title  un- 
der Mrs.  Charbonnet;  by  mesne  conrcvances^ 
and  the  plaintiffs  under  the  Llvandais  broth- 
ers. This  line,  which  was  to  start  on  the 
bank  ot  the  Vadierle  bayou  at  the  end  of 
the  embankment  <tf  diella,  and  go  and  pass 
between  tiie  Uttie  woods  and  the  chactos, 
was  located  years  ago  by  a  surveyor  named 
Blgbtor.  One  questhm  In  the  case  Is  \Wiether 
this  line  was  Atis  correctly  located,  and, 
if  not,  Pettier  It  Is  possible  at  this  late 
day  to  locate  It  more  correctly.  If  not,  I  do 
not  conceive  how  plaintiffs  can  have  any  case, 
or  how  the  question  of  prescription  can  arise; 
for  then  the  sale  by  Mrs.  Charbonnet  to  the 
Llvaudals  brothers  would  be  null  for  failure 
to  have  Identified  the  property  Intended  to 
be  sold.  But  if  this  line  has  been  correctly 
located,  then  I  do  not  see  what  possible 
ground  the  d^endaut  could  have  for  contest- 
ing plaintlflb*  tltie,  except  on  the  ground  of 
prescription;  for  the  several  deeds  under 
which  defendant  holds  refer  to  the  land  of 
Messrs.  livaodals  4s  one  of  the  boundary 
lines.  Very  true,  d^endanf  s  learned  counsel 
Would  ap^y  this  reference  to  a  tract  of  land 
owned  by  a  Mr.  Uvaodals  40  acres  further, 
so  that  the  land  In  dlapnto  would  be  included 
fai  defendant's  title  deeds.  But  this  distant 
tract  would  be  a  boundary  for  tiie  property 
for  oiiJy  about  one-flfth  of  the  distance,  leav- 
ing some  4  mUesof  the  distance  without  any 
boundary  Un»  at  sU  on  that  dde;  and,  in 
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the  Mcond  plaoe^  molt  of  the  deed*  refer  to 
the  bmd  u  being  that  of  *'the  Itan.  U- 
nudali,"  y^cSk  could  only  mean  the  three 
Uvaodals  tnothmt  and  not  Ur.  Uvandale. 
Miu  CbaibMinet  certainly  dU  aeU  to  the 
three  Uvaudate  brothers  the  aontliwiaten) 
part  of  the  area  acquired  by  her  In  the  par- 
tition ;  and  tills  line  was  certainly  Barreled 
and  platted  yeara  ago  aa  correct  In  some 
of  the  deeds  the  line  establlAed  by  the  Blght- 
or  surrey  Is  glTen  as  the  boondary  llna 

Moreover,  It  will  be  observed  that;  for  all 
the  purpoeea  of  the  plea  ot  preecilptlon— 
and  that  Is  the  only  matter  I  am  cfmcemed 
with  In  this  dlssentbig  <vlnlon— the  title  of 
the  plalntllts  Is  conceded,  but  Is  claimed  to 
have  been  divested  by  preecrlpUon.  And,  In- 
deed, very  evidently,  the  main  reliance  of  the 
defendant  Is  on  preecril^oo. 

Besides  relying  opon  the  said  deeds  where- 
in the  property  of  the  Messrs.  Uvandals, 
now  the  property  of  jdalntlfE^  la  given  as  one 
at  the  bonndarles^  defendant  r«Ue8  upon  a 
tax  sale  made  In  187S  for  taxes  aesossed  to 
Le  Bean  and  CHiarboonet,  two  ot  defendant's 
authors  In  titles  and  by  the  following  de- 
scr^itlon: 

"A.  certain  tract  of  land  iituated  in  tbe  parlili 
of  LafoTirche,  interior,  lyinK  back  of  the  ragar 
plantation  belongins  to  the  Consolidated  Aaao- 
ciation  of  Planters  in  tbe  settlement  known  aa 
the  Vacherie  Duru<  Livaudaii.  and  desiffned 
on  the  map  of  the  parish  of  Lafourche  as  a 
part  of  B.  Florian  claim  and  containing  frac- 
tions of  T.  15  and  16  3.  B.  district,  R.  18  or  19 
E,  The  number  of  acres  unknown,  but  accord- 
ing to  tbe  seseBsment  rolls  the  tract  of  land 
above  described  and  sold  is  supposed  to  em- 
brace an  area  of  about  20.000  acres,  being  tbe 
property  of  Le  Bean  and  Charbonnet,  as  per 
assessment  roll  of  tbe  state  of  tbe  years  1871 
and  1872.  to  satisfy  a  debt  dee  said  state  tor 
tbe  unpaid  taxes  for  1871  and  1872." 

Of  tbla  descr^ition  the  plahitlffa'  brief 
cfnrectly  says: 

"The  description  (?)  in  the  tax  deed  places 
the  property  in  different  townships  and  ranges, 
3  to  12  miles  from  our  property;  it  gives  ab- 
solutely no  boundaries;  It  says  tbe  property 
is  in  tbe  Vacberie-LIvandais,  whereas  our  prop- 
erty is  in  tbe  Vacherie>Cbarbonnet:  it  says  it 
is  the  property  of  Le  B&n  and  Gb&rbonnet, 
whereas  these  gentlemen  never  owned  our  prop- 
erty; It  says  it  is  back  <^  a  certain  idantation, 
whereas  our  property  is  ia  front  of  said  plan- 
tation." 

The  tax  purchaser  caused  his  title  to  be 
conflrmed  by  a  judgment  In  this  Judgment, 
and  In  the  petlti<Mi  praying  for  the  confirma- 
tion,  tbe  property  sold,  the  sale  of  which  is 
sought  to  be  cooflnned,  is  deecrlbed  as 
follows: 

"A  certain  tract  of  land  known  as  tbe 
Vacherie-Charbonnet,  comprising  20,016  ar- 
pents  and  "Viotf  of  an  acre  in  Buperficies  and 
bounded  by  the  Bayou  de  la  Tacnerie.  which 
separates  it  from  the  plantation  now  or  late  of 
Chas.  Derbigny,  and  which  is  navigable  as  far 
as  Lake  Washa.  or  Barataria,  by  Bayou  Cata- 
houla and  by  lands  now  or  lately  belonging  to 
£noul  Dugue  Uvaudais  the  whole  according  to 
a  plan  <tf  A.  H.  Blghtor,  depi^  sarveyor." 


It  la  noted  that  the  Une  of  ttie  Blgbtor  sm- 
vey  Is  here  gtve»  as  <me  of  the  boondariei^ 
and  tbla  Une,  It  will  be  remembered,  exdod- 
ed  as  the  plaintiff^  land.  Tbtit  im  to  say, 
this  line  the  plalntiflh'  land  beoomes  one  et 
the  boondarles. 

Defendant  does  not  pretoid  to  have  ever 
taken  any  possession  except  by  virtue  of,  and 
in  accordance  with,  these  titles.  Uefendant, 
therefore,  did  not  take  possenlon  «f  plahh 
tlffs'  land. 

And,  in  fact,  what  kind  of  possession  did 
defendant  ever  take  of  any  part  of  tbe  land? 
Simply  by  turning  a  herd  of  homed  catHe 
loose  to  graze  on  this  20,000  acres  tit  swasv 
land;  It  not  b^g  denied  that  the  land  was 
onfenced,  until  recoitly,  and  that  tbe  cattle 
of  the  entire  nel^borbood  enjoyed  the  same 
grazing  privilege. 

It  is  also  to  be  noted  that  In  merely  callics 
the  area  "wild  swamp"  tbe  defendant's  cono- 
sel  pays  it  a  comidlment  whlili  the  greater 
part  of  It  does  not  deserve,  being,  as  I  Judge 
from  the  maps,  merely  low  Golf  coast  nanh. 
with  coteaux  here  and  Qn&n  aa  wtiich  cattle 
could  safely  range. 

In  the  majority  oi^on  mndi  importance 
is  attached.  In  connection  with  poeaessioo. 
to  the  fact  that  the  title  ctf  plalntUfs  vraa  not 
recorded  In  the  recorder's  <^)ce  of  the  pariidi 
of  Lafonrdie.  whereas  those  ot  deftedau 
wer&  Bot  the  registry  of  titles  has  abso- 
lutely nothing  to  do  with  the  qnestiOD  <>f 
actual  ponocBBlon  vel  non.  Actual  poaaestioa 
can  be  shown  only  by  visible  outward  acts 
upon  the  property  itadf,  such  as  may  chal- 
lenge the  attention  of  the  owner  of  the  prop- 
erty. The  recordation  of  some  do?ament  la 
the  recorder's  office  is  not  such  an  act  An 
owner  does  not  have  to  go  and  examine  tbe 
records  to  see  whether  some  one  has  not 
been  recording  something  against  Us  prop- 
erty; and,  as  a  matter  of  fact,  no  owner  ever 
does  sad)  a  thing;  Article  3B0S  of  the  Code 
is  express  that  the  posseasion  which  Is  ac- 
quired wlOioot  title  "extends  only  to  that 
which  has  been  actually  poooeoood."  And. 
t>esldes,  the  titles  receded  by  defeodaat,  if 
the  Rlghtor  survey  line  be  adopted,  did  not 
Inclnde  plaintiffs'  land. 

As  to  tbe  nonreglstry  of  plalntllb*  title 
in  the  recorder's  office  of  the  pajish  of  Le- 
foun^,  at  the  time  the  several  acts  wov 
passed,  such  recordation  was  unnecessary. 
Parish  Board  of  School  Directors  v.  Edrin^ 
ton,  40  La.  Ann.  636,  4  South.  574.  Sndi 
registry  as  was  then  required,  namdy,  regis- 
try In.  the  office  of  a  notary,  was  had. 

I  think  a  rehearing  should  be  granted,  and 
the  case  reargued. 

On  Rehearing. 

PB0yo8T7,  J.  rate  three  ManriL  lAw- 
dala  made  a  partltton  wUb  Hwlr  annt,  Mhl 
GliarbMinet,  ot  a  large  area  of  swamp  land 
situated  in  Lafourdie  pariah,  naar  the  <^ilt 
Mrs.  CbartKJzmet  got  all  tliat  part  situated 
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flonflt  of  a  t»yoa  known  as  Bayon  Vadierie. 

Of  this  land  the  dftfendanfa  brief  says: 

'^he  land  la  wild  nnredalmed  swamp  land. 
Until  recently  it  was  of  practicallr  no  valne. 
Tbe  whole  20.000  screa  wrb  at  one  time  ai>- 
praiaed  at  (900,  leas  than  5  centa  per  acra." 

In  1818,  one  year  after  the  partition,  Mn. 
Cbartxmnet  sold  to  the  livaudals  brothOTs 
fOT  $1,000  the  aouthweatern  part  of  tfala  area 
by  the  following  boandaries: 

Tbe  Bayoa  Yadierie,  die  back  line  th« 

lands  fronting  on  Bajou  Lafourche,  and  a 
straight  line  which  will  have  to  start  from  the 
bank  of  Bayou  Vacherie  on  the  other  aide  of 
the  willowa  whldi  are-  at  tlie  and  of  the  em- 
bankment of  ahclla  wbidi  borders  said  bayou, 
and  which  line  will  ao  and  pass  between  the 
little  woods  and  the  raaetos." 

The  property  thus  sold  la  the  property  In 
coDtroveray.  The  defendant  holds  title  un- 
der MrsL  Cbarbonnet,  by  mesne  oonveyancea, 
and  the  itolntlfls,  nnder  the  Uvandals  broth- 
ers. The  llne^  which  was  to  start  on  the 
bank  of  Yadierle  bayon  at  the  mA  at  the 
«mtwnkinent  of  shells  and  go  and  pass  be- 
tween the  Uttle  woods  and  the  diactos,  was 
located  years  ago  by  a  snrreyor  named  Righ- 
tor.  One  question  In  the  case  Is  whether 
this  line  was  tiins  correctly  located,  and*  If 
not,  whether  it  is  possible  at  this  late  day  to 
locate  It  more  correctly.  We  think  the  evi- 
dence shows  that  this  line  was  correctly  lo- 
cated. In  several  of  the  deeds  under  which 
defendant  hoId4  this  survey  is  referred  to  as 
part  of  the  description  of  defendant's  land. 
The  deeds  also  refer  to  the  land  of  the  Messrs. 
lylvaudals  as  one  of  the  boundary  lines. 
Very  tme,  defendant's  learned  counsel  would 
apply  the  latter  references  to  a  tract  of  land 
owned  by  a  Mr.  Uvaudais  40  acres  further, 
so  that  the  land  In  dispute  would  be- Includ- 
ed in  defendant's  title  deeds.  But  this  dis- 
tant tract  would  be  a  boundary  for  the  prop- 
erty for  only  about  one-flfth  of  the  distance, 
leaving  some  fonr  miles  of  the  distance  with- 
out any  boundary  line  at  all  on  that  side ;  and, 
in  the  second  place,  the  references  are  to  the 
lands  of  "the  Messrs.  Uvaudais,"  which 
could  only  mean  the  three  Uvaudais  broth- 
ers, and  not  to  Mr.  Livaudais.  Mrs.  Char- 
bonnet  certainly  did  sell  to  the  three  li- 
vaudais brothers  the  southwestern  part  of 
the  area  acquired  by  her  In  the  partltl(Xi, 
and  this  Une  was  certainly  surveyed  and 
platted  years  ago  as  correct 

Defendant's  more  serious  reliance  la  upon 
a  tax  sale  and  on  preseriptioD.  The  tax  sale 
nras  made  In  1878  for  taxes  assessed  to  Le 
Beau  and  Charbonnet,  two  of  defendant's 
luthors  la  title,  and  by  the  following  descrli>- 
tlon: 

"A  certain  tract  of  land  situated  in  the  parish 
■}t  Lafourche,  interior,  lying  back  of  the  augar 
>lantatk>n  belonging  to  the  Consolidated  Abbo- 
dation  of  Planters  in  the  settlement  known  as 
Jia  Tacherie  Dugufi  Liraudais,  and  designated 
>a  the  map  of  the  parish  of  Lafourche  as  a 
>art  of  the  B.  Florian  claim  and  containing 
ractifu  of  T.  16  and  16  a  £.  diatriot,  R.  18  or 


788 

19  B.  The  number  of  acres  unknown,  but  ac- 
cording to  the  aaaessment  rolls  the  tract  of 
land  above  described  and  sold  is  supposed  to 
embrace  an  area  of  alwut  20,000  acres,  being 
the  property  of  Le  Beau  and  Cliarbonnet,  as 
per  assessment  taXL  of  the  state  of  the  years 
1871  and  1872,  to  satisb  a  debt  doe  said  state 
for  the  onpaid  taxes  of  1871  and  1872." 

Of  thla  deacilptloii  the  plalndfl^  brief  cor- 
rectly says: 

.  "The  description  (T)  hi  tSie  tax  deed  places 
the  property  in  different  townahipa  and  ranges. 
8  to  12  mUea  from  our  property;  it  gives  ab- 
solntely  bo  boundaries:  it  says  Oie  property  is 
in  the  Vacberie-Llvaudals,  whereas  our  prop- 
erty is  In  the  Vacherie-Gharbonoet;  it  says  it 
la  the  property  of  Le  Beau  and  Cbarbonnet, 
whereas  these  gentlemen  never  owned  our  prop- 
erty; it  says  It  Is  back  of  a  certain  plantation, 
whereas  oar  property  is  In  fnmt  of  said  plan- 
tation." 

The  tax  purchaser  caused  his  tax  title  to 
be  conflnned  by  a  jadgmoit  contradictorily 
wltft  a  cnrator  ad  hoc.  In  this  judgment, 
and  In  the  petition  praying  for  the  conflnna- 
tion,  the  prt^rty  aold,  tike  sale  of  wbldi  la 
son^t  to  be  conflrmed,  Is  described  aa  fol- 
Iowb: 

"A  certain'  tract  of'  land  known  as  the 
Tacfaerie-Charbonnet,  comprising  20,016  arpenta 
and  B  Vieo  of  an  acre  in  superfides,  and  bounded 
by  Bayou  de  la  Vacherie,  which  aeparatea  it 
from  the  plantation  now  or  late  of  Chaa.  Der- 
blgny,  and  which  is  navinble  aa  far  as  Lake 
Waaha,  or  Barataria,  by  Bayou  Catahoula  and 
by  lands  now  or  late^  h^onging  to  Anonl 
Dugnfi  livaudais,  the  whole  according  to  a 
plan  of  A.  F.  Bigator.  deputy  surveyor. 

Suffice  It  to  say  of  tbla  tax  sale  thus  ocm- 
flrmed  that  the  desoription  in  it  does  not  cov- 
er plaintiffs'  land.  Tba  line  of  the  Blgfator 
SUTTV,  or,  'In  other  words,  plaintiff -land, 
la  glTm  aa  ODB  of  the  boundaries. 

Defendant  relies  upon  the  preecriptioo  of 
30  years  both  aoqulrandl  causa  and  llberandl 
canaa. 

Defmdant  doea  not  pretand  to  have  enr 
taken,  or  bad,  posseaslon,  exeq^t  antll  re* 
cently,  otherwise  Uian  In  acccffdance  with 
Its  titles;  and  these,  aa  already  shown,  do 
not  cover  plalntWi^  land.  Cntll  recently  the 
only  kind  of  possession  d^endant  bad  ever 
takoD  waa  by  turning  a  herd  of  homed  cattle 
loose  to  grase  on  this  20,000  acres  of  swamp 
land ;  It  not  being  denied  that  tiie  land  was 
unfenced,  nntll  recently,  and  that  the  cattle 
of  the  entire  nrigfaborhood  enjoyed  the  same 
gracing  privil^^s. 

It  is  also  to  be  noted  tliat  In  calling  the 
area  "wild  swamp,"  tiie  defendant's  counBd 
pays  it  a  compliment  which  the  greater  part 
of  it  does  not  deserve,  being,  as  we  judge 
frmn  the  mbps,  merely  low  Onlf  coast  marsh, 
with  coteanx,  or  ridges,  here  and  there  on 
which  cattle  can  sately  range. 

Much  Inywrtance  Is  attedied  defwdant, 
in  connection  with  possession^  to  the  f&ct 
that  the  Citlee  of  plaintiffs  were  not  recorded 
In  the  recmder's  oOce  of  the  pariah  of  La- 
fourche, whereas  those  of  Aefoidant  were. 
But  the  registry  of  titles  has  absolutely 
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nodtlng  to  do  with  tlM  aoettUn  of  actual 
posBessloa  rel  non.  Actual  poawBSloD  can  ba 
■hown  only  by  TialUe  oatward  acta  upoc  tlie 
property  Itself  of  a  character  to  dudleoge 
the  attention  of  the  owner  of  the  pn^ierty. 
The  recordation  of  aome  docunent  In  the 
recorder's  office  la  not  sndi  an  act  An  own- 
er doea  not  haTS  to  go  and  examine  tiie  ree> 
orda  to  see  whether  some  one  liaa  not  been 
reoordhkff  somethlnc  afainat  hia  property, 
and,  as  a  matter  ot  fact  no  owner  erer  doea 
such  a  thii«.  Article  3003  of  the  Code  ia 
express  that  the  posaeadon  which  ia  ao- 
qnlred  without  title,  "extends  only  to  that 
which  has  been  actually  poeseeaed,**  and  the 
titles  recorded  by  defendant.  If  the  Bightor 
Burrey  line  be  adfqpted,  6lii  not  Include 
plaintiffs'  land. 

Aa  to  the  non  registry  of  plalnUffe'  tltlea 
In  the  recorder's  office  of  the  pariah  of  La- 
fourche at  the  time  the  several  acta  were 
passed*  auch  recordation  was  unnecessary. 
Parish  Board  of  Scbocd  Directm  T.  Bdrtng- 
t<«i,  40  La.  Ann.  637,  4  South.  574.  Sudi 
registry  as  was  then  reQuired,  namely,  regis- 
try in  the  office  of  a  notary,  waa  had. 

(2]  Defradant  has  not  shown  the  poasea- 
slon  required  by  law  for  the  prescription  ao<- 
qulrandl  causa;  and,  in  Dact,  defeodant^s 
more  serious  reliance  evidently  ia  upon  the 
prescription  Ilberandl  causa  pnyrtded  for 
article  8548,  a  OL,  reading: 

"AU  aetltms  for  immovable  property,  or  for 
an  entire  estate,  as  a  saccesdon,  are  prescribed 
by  30  years." 

The  contoitiott  ia  that  an  owner  who^  as 
{daintifrs  did  In  this  case,  suffers  SO  years 
to  elapse  without  manifesting  bis  ownership 
by  s<xne  act,  the  property  lying  oat  for  that 
Imgth  of  time  as  if  abandoned,  loses  his 
ownershlI^  or.  which,  is  the  same  thing,  loses 
his  right  of  action  to  recover  the  pr(^)erty 
from  any  one  who  may  have  taken  poasea- 
slon  of  It,  even  though  the  suit  Is  filed  the 
day  after,  or  the  day  its^  on  wUcti,  the 
possession  is  taken. 

The  adoption  of  that  condoston  would,  to 
use  the  energetic  expression  of  Baudry-La- 
cantinerie  &  TIssler,  "bouleveraer,"  i.  e.. 
throw  into  ccmfuslon^  topsy  turvy,  our  whole 
theory  of  preacrlptlon.  De  la  Prescr^tion, 
No.  504.  It  dispenses  with  possession;  where- 
as possession,  actual  or  constructive,  la  the 
very  foundation  of  prescription.  Prescrip- 
tion without  possession  is  a  house  without 
a  foundation.  The  rationale,  ralson  d'etre, 
function  of  prescription,  is  to  quiet  and  sta- 
bilize things  in  the  Interest  of  society,  so 
that,  after  a  certain  len^fth  a  time,  the  pos- 
sessor may  not  tie  disturbed  and  the  debtor 
may  not  be  Rubied.  By  thia  new  prescrip- 
tion the  real  owner  is  disturbed  In  hia  own- 
ership and  constructive  possession,  is  thrown 
out  of  court,  in  the  Interest  and  for  the  pro- 
tection of  Horae  usurper  utterly  without 
standing  save  his  own  wrong.  A  medicine  Is 
thereby  turned  into  m  ptdson. 


Tbe  article  oC  the  Code  NapoWon  oorre- 
Wonding  with  our  article  8548  reads: 

"Art  2262.  All  actUms.  real  as  weU  aa  pcr- 
sonal,  are  prcacribed  by  thirty  year^  without 
the  <mt  who  invokes  this  prescription  beinc 
obliged  to  produce  a  title,  or  its  bebs  possible 
to  oppose  to  him  the  exception  reaoltiiig  from 
bad  faith." 

The  question  of  whether  this  artlde, 
whidi.  It  will  be  observed,  makea  no  men- 
tion of  possessitHi,  dispenses  the  party  plead- 
ing this  prescrlptloo  as  against  tlie  petltorr 
action  or  action  In  revendlcatlon  of  real  es- 
tate from  the  necessity  of  abowlnf  the  pos- 
asssion  requisite  for  the  prescription  of  30 
years  aoqulrandi  causa  was  raised  for  tht 
first  Ume  in  the  case  of  Orvtse  t.  Tb&  BroBi- 
era  of  St  Viatenr,  Slrey,  1879,  vol.  1,  pi  313, 
Joomal  du  Palala,  1879,  p.  777.  In  thxt  case 
Orviae,  the  plaintiff,  aned  to  recover  a  tract 
of  land  whldi  Us  fiatfao-  had  sold  to  tlw  de- 
fendant rdlgloua  aasoctatimi  more  Uian  30 
yeara  ba^  His  ground  of  action  waa  that 
the  sale  had  been  null,  had  not  divested  the 
ownership  of  hia  father,  because,  reUgtoas 
<»gantaatloss  belBg  probU»lted  In  France, 
these  religions  brothers  bad  had  no  legil 
exlsteace,  and  hence  could  not  possibly  ha\e 
acquired  tbe  prosietty.  In  the  course  of  bis 
argument  Attorney  General  BoUnet  de 
dery  Invoked  this  article  2262  as  a  bar  to 
plaintiff's  action  in  revendlcatlon  as  w^ 
as  to  the  actim  in  nullity  of  the  sale.  The 
court  sustained  the  prescriptloii.  but  as 
shown  In  the  argummt  of  Counselor  Pothler. 
reproduced  In  Journal  du  Palais,  1007,  Fint 
Part,  Pl  276,  sustained  it  mily  aa  to  tbe  action 
Id  nullity,  not  as  to  the  petitory  action.  Tbi< 
argument  of  the  Attorney  General,  reported 
in  an  annotation  to  the  said  decision  as 
found ,  in  1  Dalloa  Rep.  for  1880.  gaie 
rise  to  a  dlsicuselon  of  the  question  by  tbe 
law-writers  of  France.  Tba  reporter  of  tbe 
deci^ODk  a  Mr.  Beudant,  indorsed  the  vieics 
of  the  Attorney  General ;  and,  so  far  ss  we 
have  been  able  to  ascertain,  only  one  law- 
writer,  lAcour,  and  that  only  In  a  review  ar 
tide,  has  coincided  with  him.  All  the  other 
law-writers  of  France  who  have  thought  tt 
worth  while  to  discuss  the  question  are  on  the 
other  side:  Laurent,  vol.  32.  No.  381;  Ha^ 
vol.  4.  Na  245,  and  vol.  14,  Na  434;  Aubry 
&  Rau  (4th  Ed.)  voL  2,  i^.  322.  305,  and  to:. 
8,  p.  429:  Baudry-Lacantlnerle  &  Tlssier 
(3d  Ed.)  Prescription,  Nos.  SOS,  504,  and  loo? 
list  of  authorities  cited  In  note  1.  Finally, 
the  question  came  up  squarely  before  the 
Court  of  Cassation  In  the  case  of  Cohu  t. 
Morvan,  Journal  du  Palais,  1907,  p.  273,  and 
the  prescription  was  held  not  to  ^ply  to 
^e  petitory  actlcHi.   The  decision  Is  short: 

"Considering  that  notwitiutandfaig  the  ■weep- 
ing terms  of  artide  2202,  according  to  wfaick 
all  actions,  real  as  well  as  personal,  arc  pre- 
scribed by  80  years,  this  text  does  not  apply  to 
the  action  in  revendication  by  the  owner  «to 
has  been  dispoBsessed  of  his  real  estate,  that 
ownership  not  being  Irat  as  the  reaidt  of  aoa- 
usage  of  tka  tUnft  tha  aetton  In  rerandieatieB 
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which  protect!  and  wuictioni  this  right  can  b« 
exercised  aa  long  as  the  defendant  doe*  not  es- 
tabliflh  that  be  haa  hfansett  become  mmer  of 
the  real  eetate  In  qneatton,  ae  the  remit  of  a 
poBseesIon  exhibiting  all  the  diaracterlatica  re- 
quired for  the  prescription  acqninndi  canaa, 
whence  it  follows,'*  etc. 

The  question  had  previously  come  up  In 
Belgium,  wbose  Code  is  on  this  p<^t  precisely 
tbe  same  as  that  of  France,  and  been  decided 
in  tbe  same  way.  See  note  to  lAurent,  vol. 
82,  p.  401. 

Very  true,  article  3548  says  that  all  actions 
are  prescribed  by  30  years,  and  says  nothing 
of  possesedon;  but,  says  li|orl<Hi,  in  his  com- 
tnentary  on  article  2262,  you  must  add,  "un- 
der the  conditions  regulated  by  law."  The 
clause  here  In  quotation  marks  he  takes  from 
article  2219.  0.  N.  (345T  of  our  Code).  He 
continues: 

"As  to  real  actions,  prescription  is  composed 
of  two  elements,  lapse  of  time  and  possession. 
For  I  cannot  lose  my  proiierty  stmply,  or  tbe 
action  in  revendicatlon  which  follows  it,  from 
the  mere  fact  that  I  do  not  exercise  it  during 
30  years.  I  can  lose  it  only  as  the  result  of 
some  one  else  acquiring  it;  and,  for  acquiring 
it,  it  Is  necessary,  according  to  artide  2229,  to 
possess  it  for  tbe  required  Mngth  of  time." 

Laurent,  after  baTtng  quoted  tbe  reason 
which  Blgot-Preamenu,  as  the  <»ator  oC  tbe 
BDvenunent  In  adTocattng  tbe  •d<^tiloa  of 
artide  3202  ot  Cbe  Oode  NavoUon,  bad  a»- 
signed,  goes  on  to  my: 

"The  assignment  of  zeasons  which  we  bare 
bere  transcribed  admits  as  a  thing  not  doubtihil 
that  tbe  30  years'  prescription  is  acquisitiTe, 
ind  that  it  Is  founded  upon  possession.  Some 
EiaTe  contested  this,  basing  tbcmselreB  upon 
article  2262,  where  nothing  is  said  of  posses- 
lion,  whence  tbe  conclusion  that  the  owner  lost 
lis  right  from  tbe  simple  fact  that  he  faUed  to 
nercTse  it  doring  SO  years.  To  do  this,  was 
:o  take  advantage  of  an  incomplete  drafting, 
iDd  to  go  in  opposition  to  the  fundamental  prin- 
•iple  governing  property.  The  owner  does  not 
ose  his  right  as  the  result  simply  of  his  not 
iHing  it;  his  right  Is  to  use  or  not  to  use  Ms 
;>roperty.  How  can  he  lose  his  right  by  ab< 
itaining  from  using  it  when  his  right  is  not  to 
ise  it?  He  continues  to  bold  possession,  and 
ill  the  rights  attached  to  it  so  long  as  another 
las  not  usurped  it  and  dispossessea  him.  This 
s  tbe  unanimous  doctrine  of  the  Uw-writerS) 
indent  and  modern.  *  *  •  Prescription, 
:ben,  may  be  Invoked  against  the  owner  who 
revendicatss  only  when  the  opposiitf  party  sets 
IP  against  the  owner  aa  adverae  possession 
initing  tbe  conditions  required  by  article  2229." 

From  &mdry-LacaDtlnaie  A  Tlasler,  De  la 
Prescription,  No.  6M: 

"The  truth  is  there  is  no  distinction  to  be 
nade  betwe«i  the  right  of  ownership  and  the 
kction  in  rerendlcation.  Prescription  Is  pos- 
dble  against  the  one  or  the  other  only  U  an- 
>ther  person  has  possessed  daring  tbe  time  and 
inder  tbe  conditions  required  by  law.  Other- 
vise,  by  means  of  the  prescriptloD  by  which 
be  action  in  revendication  is  eztinguisbed,  we 
ihould  eome  to  protecttaig  a  possessor  who  did 
lot  unite  In  himself  the  conations  herdnabove 
'xpounded,  one  who  possessed  only  by  precari- 
>ua  title,  or  whose  possession  bad  been  discon- 
inuouB,  unless  it  should  be  preferred  in  sncb  a 
sse  to  attribute  to  the  state  an  ownership 
vbicfa  bad  not  been  lost  by  the  owner  nor  ac- 
[uired  by  any  one  else.  At  aU  events  there 
vould  be  great  injustice.   Prescription  which 
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has  been  devised  for  tn»Wqy  ownership  more 

secure  would  result  in  tbe  very  opposite." 

The  arrangement,  distribution,  or  classlflca- 
Oon  of  the  subject-matter  of  prescription  In 
the  Code  Napoleon  Is  not  tbe  same  as  In  ours. 
The  two  prescriptions,  Hberandi  causa  and 
acqnlrandl  causa,  are  there  dealt  with  to- 
gether, instead  of  separately  as  In  our  Code. 
Basing  himself  upon  this,  the  learned  counsel 
for  the  defendant  In  this  case  coutenda  that 
these  Frendi  decisions  and  authorities  are 
not  appllca4)le.  Tbe  answer  to  that  argument 
Is  that  the  principles  of  prescription  embod- 
ied In  the  two  Codes  are  absolutely  the  same. 
Both  Codes  are  very  largely,  if  not  entirely, 
derived  In  the  matter  of  prescription  from 
Pothler's  treatises,  De  la  ProprI6t6;  De  la 
Possession;  De  la  Preecription;  Introduc- 
tion aux  Coutumes  D'Orleans,  at  the  part 
dealing  with  Preecrtptlon;  and  Obligations. 
The  Frrach  Code  Is  more  condrased  than 
ours,  not  expressing  those  things  whidi  fol- 
low as  logical  cousegnences ;  whereas  ours 
expresses  those  consequences.  That  Is  the 
only  difference.  But  what  Is  thus  expressed 
In  our  Code  and  not  found  In  the  Code 
Napoleon  la  found,  mostly  In  the  same  words, 
in  Pothler.  Pothl^  In  his  treatise  De  la 
Proprl^t^  has  a  diapter  headed  "Commit 
86  Perd  le  Domaine  de  Propriety,''  "How 
Ownership  Is  Lost."  In  this  chapter  he 
enimierateB  all  the  modes  In  which  ownership 
may  be  lost;  and  any  one  familiar  with  his 
works  knows  that  he  may  be  trusted  not  to 
have  overlooked  or  omitted  any.  Among  the 
modes  thus  named  by  him,  this  mode  of  a 
prescription  of  30  years  Hberandi  causa, 
unaccompanied  by  posDSoion,  Is  not  fbnnd. 
Of  tbe  prescription  of  30  years  he  says: 

"Ko.  276.  Finally,  we  lose,  vitbout  our  con- 
sent, and  even  without  our  knowledge,  the  own- 
ership of  a  thing  belonging  to  us,  when  the  one 
who  has  the  possession  of  it  acquires  it  by 
prescription.  As  soon  as  this  possessor  has, 
either  by  himself  or  through  others,  accom- 

Elisbed  the  time  reauired  for  prescription,  the 
iw  which  has  estabUabed  tbe  prescription,  de- 
prives us  de  plein  droit  [absolutely,  pleno  jurel 
of  tbe  dominion  of  ownershiir  whum  we  had  of 
the  thing,  and  transfers  it  to  tills  possessor.** 

This  Is  practically  what  our  Code  express- 
es by  article  496,  under  the  title  "Of  Ovraer- 
shlp." 

"Art.  490.  The  ownership  and  tbe  possession 
of  a  thing  are  entirely  distinct 

**The  right  of  ownership  exists  independently 
of  the  exerctse  of  it.  The  owner  is  not  less 
the  owner  because  he  performs  no  act  of  own- 
ership, or  because  he  Is  disabled  from  perform- 
ing any  such  acta,  or  even  because  anotber  per- 
forms such  acts  vrithout  the  knowledge  or 
against  tbe  will  of  (he  owner. 

"But  the  owner  exposes  himself  to  tbe  loss 
of  his  right  of  ownership  In  the  thing  if  he 
permits  it  to  remain  in  the  possession  of  a 
third  person  for  a  time  sufficient  to  enable  the 
latter  to  acquire  it  by  prescription." 

Where  the  framers  of  our  Code  would  have 
got  this  Idea  of  a  prescription  running 
against  the  owner  of  reel  estate  In  the 
absence  of  contlnnous  and  untntermpted  ad- 
verse possesion  on  tbe  part  of  tbe  peraon  In 
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whose  fBTor  the  prescriptloo  was  running,  or, 
Indeed,  run  against  him  without  at  the  same 
time  and  Ipso  facto  running  In  tAvor  of  some 
one  else,  It  would  be  hard  to  say.  Certainly 
not  from  the  dvll  law.  The  cItII  law  books 
will  be  searched  In  rain  for  any  such  Idea, 
save  for  the  discussion  already  referred  to 
as  having  arisen  nnder  arUde  2262  of  the 
Code  Napolton.  At  comDQon  law  sncb  a 
prescription  could  not  poesibly  run  against 
the  owner,  for  the  fundamental  iMlndple 
there  Is  that: 

*'Od«  claiming  land  adversely  most,  in  order 
that  bis  claim  may  be  effectlTe  as  against  tbe 
owner,  be  in  actual  possessloD  thereof,  for  with' 
out  such  occupancy  the  law  assomes  the  pos- 
•eeaioQ  to  be  in  the  owner  of  the  l^al  title." 

1  a  G.  Ll  p.  attSK. 

"The  construetlTe  posseaatoii  ct  land  Is  al- 
ways in  the  owner  of  the  best  title,  onleas  he 
has  renounced  It,  and  this  constructive  posses- 
shm  can  never  be  ousted  by  anything  less  than 
an  actual  possession  malntaioed  for  tbs  neces- 
sary period."  2  0.  3.  03. 

And  see  2  a  J.  S3,  note  28,  where  the 
Supreme  Court  of  Tomessee  Is  quoted  aa 
follows: 

"TAe  inferwce  that,  because  by  the  recent 
statute  a  mere  claim  of  title,  unaccompanied 
tq'  adverse  possession,  gives  a  right  of  action 
against  snch  claimant,  the  statute  of  llmitationB 
ttiexefore  attaches  in  his  favor,  by  the  mere 
force  of  Buch  adverse  daim,  is  utterly  destitute 
of  foundation  In  law." 

This  prindple  Is  embodied  in  artlde  3434 
oi  our  Code: 

"^ce  the  use  of  own«ship  Is  to  have  a  thing 
in  order  to  mjoy  it  and  to  dl^KWe  d  it,  and 
that  it  is  only  by  possession  that  <nie  can  ex- 
erdse  this  right,  possession  is  therefore  natoral- 
ly  linked  to  the  ownenh^." 

And  where  there  are  two  constructive  pos- 
sessions. It  Is  that  of  the  best  tlQe  whldi 
prevails;  or,  in  other  words,  where  there 
are  two  titles,  iK>s8esslon  firftows  ttie  tme 
title.  Moore  v.  Morgan's  Ul  B.  B.  Ox.  126 
La.  888,  58  South.  22. 

Tbe  whole  argument  of  defendant's  learn- 
ed counsel  is  founded  upon  the  supposed  ab- 
sence of  all  qualification  to  the  terms  of 
article  3548.  The  argument  la  that  "all  ac- 
tions," without  guallflcatlon,  with  nothing 
said  as  to  the  necessity  of  adverse  posses- 
sion, are  said  by  this  article  to  be  prescrib- 
ed by  30  years,  and  that  therefore  this  ac- 
tion in  revendlcatlon  Is  prescribed.  The  ar- 
gument is  founded  upon  the  strict  letter  of 
the  article.  But  the  rigid  letter  of  said  ar- 
ticle Is  to  be  tempered  and  qualified  by  the 
necessary  general  prindples  of  prescription. 
Such,  for  Instance,  as  those  relating  to  Im- 
preecriptiblllty  (for  some  actions  are  Im- 
prescriptible), Intermptlon,  suspension,  etc.; 
and,  we  say,  by  the  fundamental  and  neces- 
sary prindple,  that  prescription  cannot  pos- 
sibly either  begin  or  continue  to  run  In  favor 
of  a  party  out  of  possession,  or  against  one 
person  without  at  the  same  time  running  In 
l^vor  of  some  other  person. 

Needless  to  aay  that  the  idea  of  following  - 


tbe  letter  of  said  article  anbendlngly.  as  If 
said  article  stood,  alraie  In  our  statutorr  Iav, 
is  totally  Inadmisdble.  That  article  has  to 
be  read  in  connection  with  article  8457,  whicb 
says  of  prescription  that  It  Is: 

"A  manner  of  aoqnlring  the  ownership  ef 
property,  or  dtecfaarging  debts,  by  the  effect  of 
time,  and  nnder  tbe  eonditloDS  regnlAted  by 
law." 

Now,  what  are  the  coidltlaiia.  "regulated 
by  law,"  under  which  an  owner  of  real  es- 
tate may  lose  his  title? 

To  our  mind  It  Is  utterly  and  plainly  nn- 
Juridlcat  to  say  that  an  owner  may  lose  bis 
title  without  some  <me  else  Ipso  fiacto  eo  ia- 
Btanti  acquiring  It.  A  title  cannot  remain 
up  In  the  air.  One  party  loslns  his  title, 
and  another  party  acquiring  It,  or  one  party 
acquiring  the  title  and'  another  party  lo^ng 
it.  are  the  necessary  converses  of  eacb  other. 
It  follows  from  this  that  whoi  tbe  Code 
provides  the  mode,  and  the  sole  and  ex- 
clusive mode,  by  whldi  one  party  may  ac- 
quire title  by  the  prcacriptlon  at  30  years. 
It  neoeesartly,  ipso  factt^  provides  the  mode, 
and  necessarily  the  sole  and  exdnslTe  mode, 
by  whidi  the  former  owner  may  loae  bis 
title.  When,  therefore,  artldes  3400,  3500, 
and  8001  ot  the  Code  provide  tbe  exdnslTe 
mode  In  whldi  a  party  may  acquire  tide  by 
the  prescription  of  30  years,  they  neceasarilr 
provide  the  ezduslve  mode  bj  whl<di  a  party 
may  lose  hla  title  by  the  prescription  of  30 
years.  Artide  3S48,  which  iwoTldes  th^ 
the  action  for  an  immovable  is  prescribed 
by  ao  years,  or.  In  other  words,  that  an  own- 
er loses  bis  title  by  the  prescrlptl<m  of  30 
years,  most  therefwe  necessarily  be  read  lo 
connection  with  said  artlde  3490  et  seq. 
whldi  provide  how  a  party  may  aoqntre  title 
by  said  prescription.  The  losing  of  the  title 
being  the  mm  converse  of  the  aoqnl^tlra 
by  some  one  else,  tbe  afllrmaUve  aa  to  fl» 
only  mode  In  which  the  title  may  be  ac- 
quired by  prescriptltm  of  80  years  Is  preg- 
nant with  the  affirmative  of  tlie  only  mode 
in  which  It  may  be  lost 

But  tbe  Code  does  not  leave  os  to  mere 
inference  In  ttils  matter,  for  by  article  4S6. 
already  quoted  supra,  it  provides  In  exprea 
terms  how  an  owner  may  lose  his  ownv- 
dilp: 

"The  owner  exposes  himself  to  the  loss  of  hit 
right  of  ownership  if  he  permits  it  to  remaia 
in  the  possession  of  a  third  person  for  s  time 
RUffident  to  enable  the  latt«-  to  acquire  it  b7 
preBcription." 

This,  we  say.  Is  i«egnant  with  the  nefV- 
tive  that  he  cannot  lose  it  unless  he  leaves 
it  In  the  possession  of  a  third  party. 

The  contentlcsi  of  defendant  adds  to  tht? 
article  a  provision  that  the  owner  loees  bis 
ownership  by  prescription,  even  tfaoagb  be 
does  not  allow  any  one  to  remain  Id  the  pos- 
session of  It  "a  suffldmt  time  to  enable  tte 
tatter  to  acqtdre  It  by  prescription.'* 

Tru^  the  defendant  bis  not  said  tbat  tbe 
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plal&tlflk  In  this  case  bavo  loit  the  titles  and 
that  the  defaodapt  has  aoauliwd  It;  tnit  It 
proposes  to  do  what  Is  ths  exact  eqidvaleat 
of  ttaA,  to  talce  the  invperty  aw^  firom  the 
plalDtlflS  and  give  It  to  the  defendant  If 
there  ts  a  difference  between  ttie  two,  we 
do  not  see  It;  and  we"are  sure  the  Utlganta 
do  not  ^ther. 

The  «Hitaitl<m  of  defendant  nnlllfles, 
throws  into  the  scrap  heq><  a  Jnrlq»rndence 
long  firmly  established  In  this  states  and  in 
the  modem  cotomon  law.  and,  we  dare  say, 
wherever  title  to  real  estate  la  allowed  to 
be  digested  by  prescription.  It  Is  the  Juris- 
prudence usually  found  undu  the  heading 
Tacking  of  Possessions. 

"TacJcina  Po$Mtiions  of  Same  Penon  Tm^ 
porarily  interruptei. — Sinoe  the  coMtruetiva 
possession  of  the  true  owner  revives  when  ac- 
tual poaBeBslon  by  the  adverse  claimant  ceases, 
a  renewed  advene  poBKSikm  by  him  after  tern* 
porary  abandonment  cannot  be  tacked  to  his 
prior  possession  to  make  out  the  statutory 
period.  Kor  can  one  adverse  holder  tack  to- 
gether his  own  several  holdings  when  he  has 
allowed  anothw  perswi  to  acQolTe  the  inter- 
mediate tortuous  poeseaslon  before  bis  own  has 
ripened  into  title.^'    1  Cyc  100». 

"Several  successive  possessions  cannot  be 
tacked  for  the  purpose  of  showing  a  ctmtinuons 
adverse  possession,  irtiere  there  is  no  privity 
of  estate  or  connection  of  title  between  the  ser- 
eral  occupants.  Entries  of  this  character,  nd- 
ther  of  which  continues  for  the  Umitfltion  peri- 
od, are  merely  a  series  of  Independent  tres- 
passes which  cannot  ripaa  into  title,  because 
the  law  restores  the  possession  of  the  rii^tfnl 
owner  on  every  discoutinaance  of  the  posses- 
pion  of  one  who  holds  adversely  to  Um.**  1  B. 
O.  Ll  720. 

"£«ticea»  WXom  Frfoity  £«M«^Prtvity  de- 

notes  merely  a  succeesi<«  lelatlonahtps  to  tlu 
same  thing,  whether  created  by  deeds,  or  by 
other  act,  or  by  operation  of  law.  If  one  by 
agreement  surrenders  his  possession  to  another, 
and  the  acta  of  tbe  parties  are  such  that  the 
two  possesidons  actually  connect,  the  latter  com- 
meneinB  at  or  before  the  former  ends,  leaving 
no  interval  toe  the  constructive  possession  «F 
the  true  owner  to  intervene,  such  two  poeseS' 
sions  are  blended  Into  fme,  and  the  Uoutation 
period  upon  the  right  of  such  owner  to  reclaim 
the  land  is  thereby  continued ;  indeed  tiiat  pur- 
pose ot  eontinnous  poasesoftm  is  the  continnons 
ouster  of  the  owner."    1  B,  O.  L.  718. 

It  will  suffice  for  as  to  quote  from  one  de- 
ci8i<m  by  this  court  (SiUey  v.  PleraoD,  126 
Jm.  514.  61  South.  61S): 

"Defendants,  on  the  other  hand,  that  the 
court  erred  in  not  according  to  their  mother, 
and  through  her  to  them,  the  benefit  of  the 
possession  of  her  v«idor,  their  father,  and  in 
not,  npon  that  baMs,  maintataing  their  plea 
of  the  preKriptkm  of  80  years.  *  •  •  There 
is  no  doubt  that,  where  an  heir  (and  the  same 
may  be  said  of  a  coproprietor,  other  than  an 
heir)  baa  possessed  tbe  whole  or  part  of  an  es- 
tate separately  for  30  years,  be  may  success- 
fully oppose  a  suit  for  partitiiui.  *  •  •  But 
be  must  have  possessed  uninterruptedly  and 
in  the  same  character  during  the  entire  period ; 
and  where  a  person,  having  acqnlred  a  particu- 
lar described  tract  of  land,  has  taken  posses- 
sion of  adjoining  tract,  or,  having  acquired  a 
specific  interest  in  a  particular  tract,  has  taken 
possession  oi  the  whole,  with  a  view  of  acquir- 
fng  the  adittthmal  tract;  or  interest,  mmly  by 
holding  poMowiw  of  it  vnder  a  elaiUn  of  own- 


enUp,  he  does  not  convey  sndi  possession  to 
a  voidee  to  whom  be  sells  the  tract  or  interest 
described,  and  such  vendee  cannot,  for  the  pur- 
pose of  aiding  himself  in  the  acquisition  by 
preacriptini  of  property  not  indudod  in  bis  ti- 
tle, add  bis  vmdor'a  possession  to  his  own,  there 
being  no  privity  between  bim  and  his  vendor 
in  that  respect.  Oiv.  Code,  art.  3520:  Pre- 
vost  V.  Johnson,  0  Mart:  (O.  S.)  170 ;  Qi^  v. 
Shakespeare,  SO  La.  Ann.  1033.  3  South.  346; 
Railway  Co.  v.  Le  Rosen.  62  La.  Ann.  204, 
26  South.  854 ;  Jasperson  v.  Scbamikow,  15 
L.  B,  A.  1102,  1202  (notes) ;  A.  &  E.  Enc.  of 
Law  (2d  Ed.)  vol  1,  pp.  642,  845;  Cyc.  voL 
1,  V.  1007." 

The  case  of  Railway  Co.  v.  Le  Rosen,  62 
iML  Ann.  204,  26  South.  854,  here  cited,  la  a 
well-known  one  in  our  reports.  There,  a  lot 
in  Shreveport  had  been  possessed  contlnnous- 
ly  and  uninterruptedly  under  fence  for  more 
than  40  years,  the  successive  possessors  not 
suspecting  that  a  certain  part  of  the  lot  was 
not  included  in  the  descrlpttMi  of  the  lot  as 
contained  in  their  successive  titles.  They 
pleaded  in  vain  the  preecrlpUon  of  30  years. 
The  court  held  that  the  possessions  of  the 
successive  holders  could  not  be  ta^cked,  for 
the  reason,  as  expressed  In  the  Sibley  v.  Rer- 
soo  decision,  supra,  "there  being  no  privity 
between  hbn  and  his  vendor  In  that  respect" 
The  law  "restored  the  possession  of  the  right- 
ful owner  on  every  dlscontinnauce  of  the 
possession  of  one  who  holds  adverse  to 
htm."   1  R.  C.  L.  supra. 

This  Jurisprudence,  tbns  so  well  estab- 
lished, both  In  this  state  and  at  commm  law, 
Is  entirely  inconsistent  with  the  theory  of  de- 
fwdant,  that  for  defeating  the  action  of  tbe 
owner  of  tbe  iH'operty  a  continuous  unlnt^ 
rupted  possesion  of  80  years  Is  not  required. 

To  our  mind,  the  argument,  In  a  nutshell, 
stands  thus:  A  party  cannot  lose  bis  title 
without  at  the  same  time  some  other  party 
acquiring  it  Until  a  party  loses  bis  title,  or, 
which  Is  tbe  same  thing,  until  some  other 
party  acquires  It,  there  cannot  possibly  be 
any  reason  for  not  letting  the  title  be  judi- 
cially asserted.  No  one  can  pretend  that 
ownership  can  be  acquired  by  the  prescrip- 
tion of  30  years  without  continuous,  uninter- 
rupted possession.  Hence  adverse  possession 
during  80  years  Is  necessary  for  depriving  an 
owner  of  his  right  to  assert  his  title  Judi- 
cially. 

Dm  fact  Is  tba^  It  this  contention  of  ad- 
vene possescdon  not  being  necessary  tor  the 
prescription  of  an  owner's  right  of  action 
were  not  being  urged  seriously,  we  should  not 
consider  It  to  be  serious.  For  how  can  pre- 
scription agaimt  a  rl^t  of  action  run  so 
long  as  there  Is  no  adverse  party  against 
wfaldL  tbe  action  may  be  brought;  and,  more- 
over, so  Itmg  as  there  is  no  cause  or  reason 
whatenrer  why  an  actlcu  ahontd  be  lurougbt? 
An  ownet  has  a  tract  of  swamp  land  wbit^ 
nobody  la  dlstorUng.  If  he  wanted  to  Imlng 
suit  against  anybo^  about  tbe  land,  be  could 
not,  there  b^ng  no  one  disturbing  the  land. 
Xbls  idtnatlon  of  nobody  ^latnThin^  fh^  land. 
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and  tut  tbe  oooseqnent  imixMnlbSlltr  of  brings 
log  suit,  ccHitlnaes  for  30  years.  On  tbe  first 
day  of  tte  thirty-first  year  aome  one  dl*- 
tnrba  the  land,  and  tbe  owdct  brlags  rait; 
and  be  Is  told  that  his  ilgbt  of  action  is  pre- 
acrlbed.  To  contend  a  thing  of  that  kind  la 
to  lose  Bight  of  the  fact  that  hefcne  preacrlp- 
tiim  can  mn  against  a  canse  of  actlmi  the 
cause  of  action  most  exist  Prescription  can- 
not run  against  a  cause  tsC  action  which 
does  not  exist;  and  a  cause  of  action  for  the 
petltwy  action,  or  action  in  rerendlcatton 
does  not  exist  until  some  party  baa  taken 
adverse  possesalMi. 

And  this  adverse  possnslon  must  neces- 
aarUy  be  amtlnuous  and  nnlntemipted  In 
order  that  the  prescription  Itself  ahoold  not 
be  interrupted,  and  a  new  course  of  descrip- 
tion have  to  Iwgln,  for,  by  <^ration  of  the 
principle  that*  in  the  absence  at  adverse  ac- 
tual possession  possession  follows  title,  tbe 
possession  of  the  omer  of  the  title  would  re- 
vive the  moment  Qie  actual  posaesslon  ceased, 
and  if  actual  possessloD  were  resumed  after 
this  Interruption,  this  new  actual  possession 
t.-ould  not  be  Joined  to  the  actual  pos^esslMi 
prior  to  tbe  Interruptiim  for  making  out  tbe 
sum  of  tbe  prescriptive  peno0.  After  every 
interruption,  a  new  period  of  possession  be- 
gins. C.  G.  art  3495. 

Defendant  Invokes  also  tbe  prescription  of 
30  years  provided  for  by  article  IQSO  <tf  tbe 
C;ode  reading: 

"Tbe  facalty  of  aoceptiuK  or  renonnd&f  a 
sttceesBion  becomes  barred  by  the  lapse  of  time 
required  for  tiie  longest  prew»ipnon  of  Qie 
rigfits  to  ImmovaUss." 

'This  prescription  is  inapplicable  to  the 
case,  for  the  reason  that  the  plalntUfs  accept- 
ed tbe  succeaidon  of  their  ancestor  throng 
whom  they  derive  title  by  Inberltance  within 
the  30  jrears. 

But  defeaidant  contends  that  the  said  ac- 
ceptance is  Inapplicable  to,  or  did  not  cover, 
this  particular  property,  because  this  prop- 
erty  was  not  Included  in  the  inventory  of  the 
BUCcesiEdon ;  that  there  was  no  aoc^>tance  In 
80  far  as  this  particular  piece  of  property  Is 
cmcerned.  Article  988  of  tbe  Code  reads: 

"He  who  has  tbe  power  of  accepting  the  en- 
tire succession  cannot  divide  and  accept  only  a 
part." 

Tbe  plaintiffs  bad  tbe  power  of  accepting 
the  entire  succession  of  their  ancestor,  since 
they  were  Uie  legal  heirs.  In  attributing  to 
them  the  acceptance  of  only  a  part  of  the  said 
snccesirion,  the  defendant  supposes  their  hav- 
ing done  sometUng  fbey  were  without  power 
to  do. 

By  not  accepting  the  succession  within  80 
years  the  hetr  loses  his  InhNltance,  and  the 
belr  next  in  rank  becomes  vested  with  the 
right  of  inberltance ;  and  this  happens  even 
though  this  heir  next  in  rank  has  not  been  In 
possesion  of  tlie  property  of  which  the  suc- 
ces^on  Is  composed.  Defendant  points  to 
this  as  illustrative  of  tfie  posatbllity  of  an 
owner  losing  bis  pn^rty  by  the  prescription 


of  80  years  without  possession  on  Che  part  of 
tbe  persoai  to  whom  he  loses  It.  Tbe  inap- 
proinlateneBB  of  tbe  Dlnstratlon  lies  in  tbe 
fact  that;  under  the  atpreas  terma  of  said  ar- 
tl<4e^  what  is  barred  by  tlie  swcscriptloa 
whkdi  It  provides  is  not  tbe  rl^t  of  an  owner 
to  reeorer  his  pn^rty,  but.  in  tlte  words  of 
the  artlde,  "tbe  faculty  of  accqitiiigr  a  sneoea- 
slott."  Betweoi  the  two  cases  there  Is  no  an- 
alogy whatever.  The  belr  has  SO  years  with- 
in whlCta  he  may  elect  to  accept,  and  tberebr 
acquire  the  propwty.  Pending  this  SO  yean 
thus  mnning  against  him  tbe  propoty  is  not 
In  his  possession,  either  actnaUy  or  oiKistrw- 
tively,  but  in  the  possession  ot  tbe  r^nreseot- 
atlve  of  the  succession:  and  this  r^reaent 
ative  of  tbe  succession  does  not  hold  for  bim- 
s^.  but  tor  vrtiicbever  belr  may  evaitnailj 
accept  the  succession,  so  that  wbeo  the  b«ir 
first  in  rank  suffers  his  faculty  to  accept  to 
prescribe,  and  tbe  belr  next  In  rank  acc^a, 
the  latter  heir  has  In  fact  possessed  thnrngb 
the  representaOye  of  tbe  sQCcesalon  from  tbe 
time  of  tbe  opming  of  tbe  snccesslon.  *Tbe 
effect  of  tbe  acc^tance  goes  back  to  tbe  day 
of  tbe  oiienlng  of  the  succession."  C.  C.  957. 
The  rationale  of  said  article  1030  Is  that  tbe 
public  has  an  interest  In  not  letting  Hie  ownn^ 
ship  of  property  remain  too  long  In  uncertain- 
ty or  suspense;  and  hence  a  time  la  fixed 
within  which  the  b^r  mnst  make  np  his  miad 
whether  to  aoc^it  or  renotmce,  and  tbCTebv 
fix  tbe  ownerriilp  of  the  property.  How  total- 
ly inapplicable  this  is  to  tbe  case  of  an  owner 
loaing  bis  ownersbip  because  be  has  bad  do 
occasion  to  use  It  for  a  certain  l«igt&  of  time 
is  perfectly  evident.  We  may  add  that  no 
article  in  tbe  French  Code  or  in  oars  h&s 
been  foond  to  be  num  dlfflcolt  of  interpre- 
tation than  this  article  1030. '  Tbe  Frwh 
writers  have  evolved  no  less  than  eight  dltfer- 
ent  systems,  or  thetvies,  out  of  it ;  and  tbe  Jds- 
tloea  ot  this  conrt.  In  tbe  Succession  of  Wat- 
ers, 12  La.  Ann.  &7,  fl^nftly  ctmfessed  Iheir  ic- 
ability  to  solve  It  Therefore  to  invoke  It  for 
throwing  light  upon  tbe  propw  interpretatka 
of  some  other  article  of  tbe  Code  is  slmplr 
to  seek  light  oat  of  dmmerlan  darkness. 

The  plaintiffs  are  Dominique  Harang  and 
Mrs.  Wld.  Eugene  F.  Mennler,  eadi  cdaJmlo? 
to  own  of  one-third  undlTlded  of 

the  property  In  question,  a  full  description  oi 
which  Is  given  In  tbe  Judgment  appealed  frtsc 

The  painstaking  care  with  wbicb  th^rtim 
ed  trial  judge  has  gone  into  the  Intricate  facts 
of  this  case,  and  tbe  elaborate  and  ladd  oplo- 
lon  be  has  written,  have  conduced  very  mod 
to  facilitate  tbe  work  of  the  oonrt;  uoA  has 
made  unnecessary  the  going  into  greater  de- 
tail than  has  been  done  in  tlils  <q;diii(Mi.  It 
w<nld  have  bem  practically  a  mere  repetitioB. 
He  fbund  as  we  do  tn  favw  of  plalntHb. 

Judgment  afilrmed. 

MONBOB.  G.  J<>  dissents  and  roeervee  rljdit 
to  hand  down  opinion.  OTflBX  and  I<BCH& 
J  J.,  CMicur  In  the  decrecb 


Digilized  by 


HABANQ  T.  QOUmS  EAKOH  I*AND  *  DRAINAOB  00. 


780 


MONROE,  C.  J.  (dls8entlii(f).  In  tte  orig*- 
nal  opinion  herein  handed  down,  a  majority 
of  the  members  ot  the  conrt  reached  the  con- 
clnslon  that,  by  reason  of  plaintiffs'  delay  In 
bringing  thla  action,  they  had  forfeited  their 
right  so  to  do.  and,  as  that  necessarily  dis- 
posed of  the  case,  the  consideration  of  the 
different  qnestlcHiB  of  fact  and  law  presented 
by  the  record,  in  their  relation  to  other  de- 
fenses set  np,  woa  thought  to  be  nnneceesary. 
The  oi^nlon  last  handed  down,  by  a  majority 
differently  composed,  and  which  now  con- 
stitntes  thft  basis  of  the  flnal  Judgment,  In 
working  out  the  conclusion,  that  the  reasons 
assigned  In  the  orlghial  opinion  for  sustaining 
the  plea  of  prescription  Uberandl  causa  were 
not  well  fotmded,  loses  slg(it  of  the  reHultlng 
necessity  for  considering,  with  lite  attention, 
those  other  defenses,  and  la  so  doing,  as  In 
dealing  with  th&t  plea,  is  based,  as  it  appears 
to  me,  upon  such  grave  errors  of  law  and  fact 
Uiat  I  feel  constrained,  by  way  of  dissent,  to 
add  the  following  to  the  views  expressed  In 
tlie  original  opinion,  to  wit: 

Plaintiffs  were  pn^bly  born  In  tba  vicinity 
of  ttae  tract  of  land,  In  the  parildi  of  Imtom- 
cike.  of  irtildi,  by  Uie  judgment  tendw- 
ed.  they  are  decreed  to  be  part  owners,  and 
Domliiiqne  Harang,  the  principal  actor  in  this 
proceeding,  testifies  that  be  had  lived  ttfion  an 
adjoining  tract  for  more  than  4S  years  b^ore 
the  bringing  of  this  salt,  which  was  InsUtuted 
on  February  6,  1913,  and  Is  predicated  opon 
what  purports  to  be  an  act  nndw  private 
signature,  executed,  by  a  lady  long  since  de- 
ceased, tm  Novenrt>er  17,  1813,  bnt  was  not 
registered  in  the  parish  where  the  land  In 
question  is  situated  nntll  December  14,  lfll2. 
I>urlng.that  Interval  no  claim  of  either  title 
or  poesesdm  was  assarted  by  plaintiffs,  no 
taxes  assessed  npon  the  land  were  paid  by 
them,  and  no  other  obligations  or  rights  of 
ownership,  with  respect  thereto,  were  di»- 
chained  or  exerciaed;  and,  during  the  same 
Interval,  defendant  and  Its  authors  acquired 
the  titles  which  are  here  set  up,  and  have,  for 
more  than  30  years,  openly  and  continuously 
occupied  and  exercised  all  the  rights  of  owner- 
ship with  respect  to  .  the  land,  as  embraced 
within  those  titles ;  and  tlvere  has  never,  with- 
in that  period,  been  a  time  when  plaintlfCs 
could  have  recovered  the  land,  save  by  suing 
for  It,  nor  has  there  ever  be^  a  time  when 
there  was  not  a  defendant  against  whom  the 
snlt  could  have  been  brought 

My  learned  Brethren  in  reaching  the  con- 
clusion that  they  wero  entitled  to  bring  It 
aftCT  the  expiration  <a  that  d^ay,  hold.  In 
effect  that,  for  tbe  pnxposes  of  the  question 
here  presented,  there  Is  no  difference  betweon 
the  prescription  Uberandl  causa  and  the  pre- 
scription aoqiilraidl  causa;  that  (to  quote  the 
opinion)  "no  tme  can  pretend  that  ownership 
can  be  acquired  by  the  prascriptloa  of  SO 
years  without  eonflnnoa^  uninterrupted  pos- 


session, hence  adverse  possession  during  80 
years  is  necessary  for  depriving  the  owner  of 
bis  right  to  amrt  his  title  judicially;"  and 
that  the  doctrlno  ot  the  original  opinion  la 
subversive  of  fundamental  principles  and  In- 
consistent with  the  established  Jnrteprodence 
of  tills  conrt 

As  shown  In  the  original  opinion,  the 
Civil  Code  of  Louisiana  declares  that  there 
i»  a  dlfferrace  between  the  two  prescrip- 
tions, Inferentlally,  by  jestabllshlng  the  two, 
and,  speciflcaUy,  by  so  declaring  In  unam- 
biguous terms,  as  follows,  to  wit: 

Art.  34S7.  "Prescription  li  a  manner  of  so* 
quiring  the  ownersMp  of  property,  or  ditfikarg- 
ing  deofi,  hj  the  effect  of  time,  aiid  under  the 
conditions  rerulated  by  law.  Each  of  theae 
pretcriptiona  Ma  iU  special  and  parfiouiar  defl- 

Art  3458.  *rrbe  pr«Kriptlon  by  which  the 
ownership  of  proper^  is  acquired  ia  a  right  by 
which  a  mere  poSBessor  acquires  the  ownership 
of  a  thing  whidi  he  possesses  by  the  continu- 
ance ot  his  possession  daring  the  time  fixed  by 
law." 

Art.  3459.  "The  prescription  by  wMch  debts 
are  releaseil  is  a  peremptory  and  perpetual  bar 
to  every  species  of  action,  real  of  personal, 
when  the  creditor  has  been  silent  for  a  certain 
time  witliont  ni^g  his  daim." 

The  c6nditl<His,  as  to  time  and  to  the 
character  of  case  and  of  the  property,  under 
which  the  two  prescriptions,  respectively, 
become  operative,  are  then  prescribed  by 
different  articles  of  the  Code  under  the  re- 
spective subtitles,  "Of  the  Prescription  by 
Which  the  Ownership  of  Property  is  Acquir- 
ed," and  "Of  the  Prescription  Which  Op- 
erates a  Belease  from  Debt."  Among  the 
articles  to  be  found  under  the  subtitle  last 
mentioned  is  the  following: 

"Art.  S54&  AU  actiona  for  immovable  prop- 
erty, or  for  an  entire  estate,  as  a  uaeeaita/m,  are 
prescribed  by  thirty  years." 

In  the  majority  opinion  It  Is  said: 
"^e  article  of  the  Code  Napoleon,  corre- 
sponding with  our  artide  8648,  reads: 

"  'Art.  2262.  All  actions,  real  as  well  as  per^ 
sonal,  are  pre8cril>ed  by  thirty  years,  without 
the  one  who  Invokes  this  prescription  being 
obliged  to  produce  a  title,  or  its  beinn  possible 
to  oppose  to  him  the  exccj^n- resulting  from 
bad  faith.'- 

And  the  opinion  proceeds  to  cite  the 
French  Court  of  Cassatlm  and  several  of 
the  commentators  on  the  French  Code,  to 
the  effect  that,  construing  article  2262,  with 
other  articles  of  that  Code,  It  must  be  held 
to  be  operative  oa\y  when  Invoked  by  one 
who  has  been  In  poaseasion  of  Immovable 
property,  sought  to  be  recovered,  for  30 
years,  under  the  conditions  required  for  the 
acquisition  of  property  by  the  prescription 
acquirendl  causa. 

"Very  true,"  reads  the  opinion,  "article  3648 
says  that  all  actions  are  prescribed  by  30  years ; 
•  •  •  but.  Bays  Mourfon,  in  his  commentary 
on  article  2262.  you  must  add,  'under  the  con- 
ditions regulated  by  law.'  l%e  daase  here  in 
quotation  marks  he  takes  from  article  2219,  C. 
N.  (3457  of  our  Code).  He  continues:  'As  to 
real  estate,  prescription  is  composed  of  two  ele- 
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iMntl— 1^  time  and  powMion ;  for  I  cm- 
not  kwe  1117  propertr  limi^;,  or  th«  action  ot 
reveodlcatlon  which  followa  it,  from  the  mere 
fact  that  I  do  not  ezerclae  it  dnrinr  30  jears. 
I  can  Ion  it  only  aa  the  reault  of  aome  one 
dae  acquiring  it,  and,  for  aoqairinK  it,  it  la  no(^ 
eaaarj,  according  to  article  222{^  to  poMcw  It 
for  the  required  tinM."" 

But  article  2219  of  tbe  Code  Napotten 
does  not  correqxmd  to  article  8467  of  our 
Code.  That  article  reads: 

12219.  Prescription  la  a  way  of  acquiring 
property  or  of  releasing  oneself  at  the  end  ot  a 
certain  period  of  time  and  imder  cooditioiis 
specified  by  law." 

Onr  article  reads: 

"Art  S467.  •  •  •  Preacriptioa  la  a  man- 
ner of  acquiring  the  ownersh^  of  pn^erty,  or 
disdiarging  deMs,  by  the  effect  ot  timt,  and  un- 
der the  conditions  regulated  by  law.  Eaok  of 
thete  preMcriptiont  hat  «1«  aptmial  and  partUM' 
lar  definition.     (Italics  by  the  writer.) 

The  article  2229  of  the  Code  Napolfon  is 
found  in  chapter  II,  under  the  general  title 
"Of  Prescription,"  and  the  sobtiUe  "Of 
Possession,"  and  reads: 

"2229.  In  order  that  preacriptlai  shonM  take 

f»lace,  it  la  necessary  to  have  a  continnons,  un- 
Bterrupted,  peaceful,  public  and  unambiguous 
possession  in  the  capacity  of  owner.** 

The  equivalent  of  that  article  la  found  In 
article  3500  of  our  Code,  under  the  general 
title  "Of  Prescription,"  but  in  section  2  of 
the  diapter,  which  section  gives  the  "spe- 
cial and  particular  deflnlUon,"  referred  to 
In  article  3457,  of  the  prescription  acqulr- 
endi  causa,  and  in  paragraph  II  of  that  sec- 
tion, entitled  "Of  the  Prescription  of  Thirty 
Years."  Betumlng  to  article  2262,  C.  N., 
tbe  majority  opinion  Ignores  tbe  fact  that, 
whilst  that  article  was,  In  effect,  incorporat- 
ed (as  Bo<dt  S,  c.  S.  I  ^  art  65)  In  our  Code 
of  1808,  the  framers  ct  tb&t  Oode^  tieinf 
doubtful,  apparenUy,  notwithstanding  the 
Frrach  interpretaU<»i,  whether  it  estahUdi- 
ed  a  prescription  acqulrendl  causa,  with  re- 
spect to  real  estate,  added  anotlwr  article 
on  that  subject,  to  wit: 

"Art.  68.  Immovable  estates  may  also  be  pre* 
scribed  for,  after  thirty  years'  possession, 
thourii  thus  jioiaessed  intb(nit  any  title  and 
knanshly." 

And  It  Ignores  the  further  and  essential 
fact  that,  In  the  framing  of  the  Code  of 
1825  (whldi,  as  to  the  question  at  Issue,  has 
remained  unchanged),  other  provisions  were 
substituted,  under  different  titles,  and  amid 
different  associations,  which  leave  no  doubt 
that  it  was  the  deliberate  purpose  to  elimi- 
nate the  article  2262  of  tbe  French  Code, 
together  with  the  Interpretation  which  had 
been  placed  thereon,  and  to  establish  and 
plainly  dlstingnlsh  two  distinct  rules  of  pre- 
8criptl(»i— the  one,  under  which  property 
may  be  acquired;  the  other,  under  wbldi  the 
right  to  bring  an  action  may  be  lost  fitll- 
nre  to  exercise  It  In  the  Code  of  1826  <and 
of  to-day)  article  3548  no  more  corresponds 
to  article  22^  of  the  Frendi  Code  than  does 


articU  MBT  to  arttcte  32]»  «C  fhe  FkbA 
Code.  It  la  an  artltde  the  deOnltioa  ot  whidi 
la  provided  for  tf  article  3467,  and  widcb. 
tm  dellMdt  asusiam  eidulTelT  to  tbe  pre- 
■CE^tloa  llberandi  ^una,  u  oontradladD- 
gnlabed  from  tbe  preecrlptlon  aGquirendi 
cKnn.  TbB  CruMn  «(  tbe  Code  <^  IfiSS. 
flndliiff  that  utUSm  66  and  OS  oC  Oo  Code 
of  1806,  DDder  tbo  title  "Of  SeTermI  Spe- 
cie* of  Fnonftition,'*  tailed  to  make  tlutdb- 
tlnctiwi  snffldently  plain,  snbatttotad  there- 
for, under  the  diCnent  titles^  Taxfooa  arti- 
cles, Indodlng  tbe  following: 

Under  Uie  tiUo  tbe  PicacrlptloB  br 
Wtaldi  tbe  Ownership  of  Property  ia  Ac 
quired": 

"Art  8475.  *  •  •  InHDoraUw  ate  pre- 
scribed for  by  thirty  years^  without  any  title  «b 
the  part  of  the  possessor,  or  whetber  he  be  Is 
good  faith  or  not**  « 

"Art360a  •  •  •  llwposaairiaBOBwUfA 
this  prescription  is  founded  must  be  oonttnnoai 
and  uninterrupted  daring  all  the  time ;  it  mnct 
be  public  and  vneqairocal,  and  m&der  the  title 
id  owner.** 

Under  the  title  **0f  tbe  Frescrfption  Whld 
Operates  a  Belease  tcom  I>ebtr: 

"Art  8828i*  •  •  •  The  prewaipKon  wlikh 
operates  a  release  from  debts  oiacharsea  the  d^- 
or,  by  the  mere  sitence  of  the  creditor  daring  tbe 
tinte  fixed  by  law,  from  all  acti<»B,  real  or 
personal,  which  misrht  be  bronght  i^^riat  hia. 

"Art  3629.  •  •  «  This  presoiptiai  bsi 
also  the  effect  of  releasing  the  owner  of  an  es- 
tate from  every  species  of  real  rights,  to  whicli 
the  i»roperty  may  hare  been  subject,  if  tbe 
penoa  In  possession  of  the  right  has  not  o- 
ercised  it  during  the  time  required  by  law. 

"Art  3530.   •   •   •   To  enable  the  debtor 
claim  the  benefit  of  this  prescription,  it  is  not 
necessary  that  he  sfaoald  prodoce  any  title,  or 
hcdd  in  good  faith ;  tbe  iwglect  of  tlw  ctediblr 
operates  the  prescription  in  this  case." 

"Art.  3548.  •  •  •  All  actions  for  immon- 
ble  property,  or  for  an  entire  estate,  as  a  sue- 
eeasiont  are  preacxibed  by  thirty  years.'* 

It  seems  quite  dear  to  me,  therefore,  tiiat 
artide  2262  of  the  Vteacti  Code,  and  tbe 
Interpretation  placed  tfaweon  by  tbe  Frendi 
courts  and  commentators,  are  wholly  irrele- 
Tant  to  the  question  here  preaokted;  an£ 
equally  so  are  the  o(HnmoD-law  aiitlx>ritle<: 
which  are  reteneA  to  bi  tbe  majority  opta- 
ton. 

The  case  of  Generes  r.  Bowie  lAzmber  Com- 
pany, 79  Sontb.  was  brought  to  fhe  at- 
tention of  tbe  court  after  the  instant  ca« 
had  been  wdl  considered.  It  lUTOlred  tbe 
Interpretaticm  of  article  1090  ot  tbe  (3vll 
Code,  to  be  found  under  the  titie  'HH  Sac- 
cessions"  (as  well  as  article  SM8),  and  whl<h 
reads: 

"Art  1080.  •  •  •  The  ffeculty  of  accept- 
ing or  renouncing  a  soccesmon  becomes  barm 
by  tbe  lapse  of  time  required  for  the  longest 
prescription  of  the  rights  to  immovablea." 

The  plaintiir  (In  that  cas^,  wbo  had  nei- 
ther accepted  nor  rouranoed  the  successics 
of  his  father  within  tiie  80  yean  Mlowing 
the  death  of  the  latter,  sued  to  reoorcc  a 
trmct  of  land  wtaiA  bad  belonged  to  tbat 
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snecenlon  and  of  whlcb  the  defendant  was 
In  poflsessl^m — tbovgh  the  poaaesalon  had  not 
been  of  30  years*  dnratioo.  Tbia  prescription 
of  80  years,  Uberandl  caasa,  having  been 
l^eaded,  and  articles  1090  and  8648  Invoked, 
my  laarntd  Brethren  of  the  majority  (Mr.  Jos- 
tles Lecbe  dissenting)  were  driven,  as  the 
loslcal  result  of  tbe  -vUnr  adinited  In  this 
cas^  to  the  extreme  of  holding  that,  becanse 
the  plaintiff  (a  mlno',  at  the  time  of  his  fii- 
ttaer's  death,  and  forced  heir)  had  not  renonno- 
ed  the  succession,  he  mnst  be  presumed  to 
liHTo  aco^ted  it,  and  that  Uie  only  faculty 
that'  he  lost  by  his  80  years  of  inactioD  was 
that  of  reoouneinK.  Hw  attentioD  of  the  court 
was  called  to  the  law  (O.  C.  art  977)  vhidi 
declare^  in  eipreBB  toms,  that  '*m  (me  can 
be  compelled  to  accept  a  succession,"  and 
provides  (O.  G.  art  specifically  the  man- 
ner in  which  the  acceptance  may  be  effected, 
and  farther  declares  (a  G.  art  900)  that  "the 
intention  sbonld  be  united  to  the  fact,  or 
rather  manifested  by  the  fact"  in  order  that 
it  may  be  Inferred.  It  was  also  called  to 
the  mllnff  in  Suoceadon  c£  Watera,  12  La. 
Ann.  07,  to  the  ^ect  that  the  faculty  of  ac- 
cepting a  successloa  and  the  light  of  action 
predicated  thereon  are  barred  by  the  pre- 
ecrlptlon  of  30  years,  liberandi  cansa,  in 
wbldk  case  Spofford,  In  a  coacurrlng  opin- 
ion, expressed  the  view  that  an  heir  who  nei- 
ther acc^ts  nor  roiounces  within  80  years 
loses  the  faculty  of  doing  either,  and  be- 
comes a  stranger  to  the  successlwi.  Attoi- 
tl<Hi  was  also  called  to  the  £act  that,  though, 
In  1857,  when  the  Waters  Oaae  was  decided, 
the  Freatdi  authorities  differed  as  to  the 
prefer  interpretatioin  of  artlde  780,  G.  N. 
(correi^ndlDg  to  article  1080  of  our  Oode), 
they  had,  thereafter,  adopted  the  same  view 
that  had  been  eqtreased  by  Judge  Spoffmd. 
stated  by  Ft^er-Homan  (volnme  2,  pi  91), 
as  follows: 

"In  reality,  wbat  is  preecribed  30  years 
is  the  riffht  to  inherit,  which  consists  oi  the 
option  of  accepting  or  renoondng.  The  pre- 
scription of  the  faculty  of  accepting  or  renounc- 
ing a  succession  has  the  effect  of  taking  away 
from  the  heir  his  quality  foC  heir]  and  to  make 
him  be  ocHisidaed  as  nerer  baTing  had  the  right 
of  heirship," 

Mr.  Justice  Ledhe  further  says,  In  the  ffls- 
seoting  oplnlMi  from  whldt  the  foregoing  is 
taken  (79  South.  419): 

"In  Oarpentler  &  Da  Saint,  Repertoire  du 
Droit  Francais,  vol.  85,  p.  00,  pax.  1214.  we 
find  these  words: 

•*  'Heeent  jurisprudence  construes  the  text  of 
the  article  (789)  to  mean  that,  after  30  years, 
the  heir  who  has  taken  no  part  is  coosidsred 
a  stranger  to  the  succession/ 

"See,  also,  same  authors,  voL  1,  p.  311,  No^ 
876  et  seq.  To  the  same  effect,  see,  also,  Dalloz, 
Codes  Annot^s,  vol.  2,  p.  98. 

"All  three  of  these  works  qnote  as  antbority 
a  number  of  dedsiws  of  the  Gourt  of  Gassa- 
ticm,  rendered  from  1862  to  date.  Laurent,  in 
hia  treatise  (volume  9,  p.  68C),  says  that  an 
hetr  who  has  kept  aloof  from  a  snccession  for 
30  years  loses  bla  hetoshlp.  Hoe,  one  of  the 
latest  eoBUMntatofa.  on  the  French  Cod^  in 


volume  5  of  his  work  (page  287,  par.  195),  says 
that  the  faculty  of  accepting  or  renouncing 
constitutes,  or  is  itself  the  heirdiip^  that  this 
faculty  is  an  Indivisible  unit  as  declared  by  the 
text  of  the  law,  and  that  the  law  does  not  intend 
two  faculties,  one  ot  accepting  and  the  other  of 
renouncing." 

It  trill  be  seen  from  foregoing  tbat  In 
interpreting  artlde  1080  of  our  Gode,  whldi 
is  identical  in  terms  with  article  789  of  the 
Preodi  Code,  my  learned  Brethren  have  at- 
tached but  little  Importance  to  the  Intwpte- 
tatlcm  placed  npcm  that  artfde  by  thia  court 
in  a  dedsion  which  (rendered  more  dmn  half 
a  century  ago,  since  ihea  cited  as  an  au- 
thority [Terry  v.  Helaen.  llfi  La.  1070,  40 
South.  4^,  Scimltze  t.  Lumber  Go.,  181  la. 
957,  60  South.  829,  and  Other  cases]  and  here- 
tofore undialleoged)  ml^  well  be  regarded 
as  a  role  of  property,  and  Uut  th^  have  at- 
tacbed  atlll  less  Importance^  If  any,  to  the 
Interpretation  placed  upon  the  correepond- 
ing  article  in  the  Prencb  CoAe  by  the  French 
commentators  and  Court  of  OassatlcHi,  and 
yet,  in  the  Instant  case,  that  titej  have  based 
th^  interpretation  of  provisiona  of  our 
Code  mainly  upon  the  interpretations  placed 
by  those  same  commoitators  and  that  same 
court  upon  article  2282  of  the  French  Code, 
though  the  equivalent  of  that  article  was 
deliberately  and  carefully  legislated  out  of 
our  Code  nearly  a  century  ago,  and  the  pro- 
visiona so  Interpreted  were  substituted  in 
its  place,  and  in  exact  terms,  and  by  their 
allocation,  import  a  different  meaning  from 
that  attributed  by  the  Fr^ch  authorities  to 
the  article  2202. 

however,  the  French  authorities  have 
correctly  Interpreted  their  own  law,  which 
seems  not  improbable,  and,  under  article  TS9, 
G.  N.,  and  article  1080  of  our  Code,  one  who 
faila  to  acc^t  or  renounce  a  succession  dur- 
ing 30  years  thereby  loses  the  right  so  to  do, 
it  would  seem  to  follow  that  under  artlde 
3548  of  our  Code,  one  who  ftdla  to  bring 
an  action  for  the  recovery  of  Immovable 
property,  to  which  he  has  a  claim  of  owner* 
ship,  within  30  years,  loses  the  right  to  bring 
that  action,  for,  in  that  artlde,  actions  for 
the  recovery  of  Immovables,  whether  the  ti- 
tle be  derived  from  a  succession  which  has 
heai  accepted  or  from  some  other  source, 
and  actions  for  the  recovery  of  successions, 
are  subjected  to  the  same  rule — they  are 
equally  prescribed  if  not  bron^t  within  80 
years. 

The  majority  opinion  finds  that  plaintiffs 
have  exhibited  a  title  which  identifies  and 
0(ffiveys  the  land  here  in  dispute,  but  that 
the  title  eddMted  by  def«idant  fiiils  to  Iden- 
tify it  (md  that  defendant  has  failed  to 
prove  the  actual  public  and  continuous  pos- 
session, daring  90  years,  reqiUred  for  the 
maintenance  of  prescriptioa  llb»andl  causa, 
as  well  as  acqulrendi  causa. 

I  am  unfortunate  in  being  compelled  to 
dissent  «l80,  from  t&ose  flndinga, 
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It  aK>eara  from  Oie  record  Out,  wluso,  In 
1768,  EKibreiill,  the  grandfother  of  Mrs.  COiar- 
•bonnet,  ander  whom  plaintiffs  and  defend- 
ant alike  assert  tlUe.  aiH>Ued  for  the  grant 
which  he  obtained,  be  repreaentod  to  the 
Freach  goverament  that  the  land  was  snlt- 
able  for  the  grazing  of  cattle ;  and  from  the 
date  of  that  grant,  aa  I  Infer,  the  entire  con- 
cession, or  so  much  of  It  as  was  susceptible 
of  being  used  for  any  pnrpoee,  was  deroted 
to  that  use,  and  became  known  as  "the 
Vacherie."  There  is  attached  to  the  act  of 
partition,  of  August  29,  1812,  between  Mrs. 
Charboonet  and  the  livaudals  heirs,  as  filed 
in  evidence,  an  Instrument  purporting  to  bear 
the  signature  of  Louis  CauuAKwnet  and  the 
lilTaudais  helra,  and  wbldi  reads  in  part 
as  follows: 

"We,  the  undersigned,  desiring  to  separate  the 
portion  which  ckme  to  us  of  the  land  of  'the 
Vacherie*  from  that  which  beltmn  to  Mr.  Char* 
bonnet,  have  agreed  that  he  shall  have  the  por- 
tiou  south,  and  we  the  portion  north ;  the  bayou 
serving  as  the  dividing  line.  The  act  being 
drawn,  we  shall  to  to  tae  office  of  Mr.  Broatin, 
one  of  these  days,  where  we  shall  sign" 

— which  InBtmmeot  was  evidently  executed 
at  the  home  of  the  Llvandals  heirs,  and  is 
dated  "at  the  plantation,  this  27th  August, 
1812."  The  act  of  partition  Itself  a[Q>earB  to 
have  been  prepared  on  August  24,  1812,  but 
was  not  signed  before  the  notary  until  Au- 
gust 29  following.  It  contains  nothing  In 
the  way  of  a  description  of  the  property, 
save  the  declaration  that  the  appearers, 
"wishing  to  proceed  to  the  partition  among 
themselves  of  a  tract  of  land  used  as  a  pas- 
ture, and  of  Its  appurtenances,  situated  in 
the  southwest  of  Lake  Baratarla,"  and  of 
which  they  are  the  undivided  owners,  as 
coming  to  them  from  the  succession  of  their 
mother  .and  grandmother,  have  made  up,  by 
common  consent,  the  two  lots  as  follows : 

"The  first  lot  has  been  made  up  of  all  the 
land,  such  as  it  extends  and  ia  compoaed,  which 
is  situated  in  the  part  south  of  the  bayoa  named 
Cbeti  Tamaha,  whicii  divides  the  said  lot  from 
the  second  lot.  •  •  *  The  second  lot  has 
been  nmde  op  of  all  the  land,  sach  as  it  extends 
and  is  compoeed,  whi<^  is  situated  in  the  part 
north  of  the  bayou  named  Gheti  Tamaha,  wnicb 
divides  the  said  lot  from  the  first  lot." 

As  inadequate  aa  the  descrlptifm  thus  glT- 
exk  may  seem,  no  dispute  awears  erar  to 
have  arisen  ctwcwniog  it  The  livaudals 
h^rs  took  <or  remained  in)  possession  of  the 
land  thus  scQuired  by  them,  and  sold  and 
divided  It,  as  will  be  presently  shown,  there- 
by destroying  the  autonomy  of  the  tract,  and 
rendering  Inappropriate  the  name  "Vache- 
rie" as  applied  to  it  Mrs.  Charbonnet  took 
(or  remained  In)  possession  <^  the  land  thus 
acquired  by  her,  and,  so  far  as  at^ared 
from  the  records  of  the  parish  of  Lafourche, 
or  from  anything  that  was  known  to  have  oc- 
curred In  that  parish,  preserved  it  Intact, 
and,  dying,  left  it  to  her  heirs,  as  the  prop- 
erty known  by  the  name  of  "the  Vacherie," 
and,  more  dlatlnctlTely,  as  "the  Vacherie 
Charbonnet." 


The  mnnlmtnt  of  title  exbltdted  by  plMia- 
titta,  concerning  which  fbe  dispute  arises, 
purports  to  be  an  act  by  private  signature^ 
executed  by  Mrs.  Charbonnet,  and  conveying 
to  "Messrs.  ^le  £nool,  F.  Dugnd  and  Oiarles 
Uraudals"  the  following  described  land,  to 
wit: 

**AU  my  ri^ta  on  the  gtatioa  ot  land  situ- 
ated between  the  Baron  de  la  Vacherie,  the 
lands  of  the  Lafoaruw.  and  a  atraisht  Use 
whidi  should  start  from  the  bwder  oi  die  Baroii 
de  la  Vadierie,  on  the  otiier  sidle  of  the  wtHows 
whi<^  are  found  at  the  end  <^  the  levee  of 
shdls  wUch  borders  the  said  bajoo  and  win 
fp  and  pass  between  the  little  woods  and  the 
Ghactos.  All  for  the  sum  of  a  thoosand  dol- 
lars, received  cash,  obligatins  oiysdf  to  ilsi 
the  same  act  before  a  notary  ue  first  time  that 
I  wIU  10  in  the  city. 

"At  the  Vacherie,  tUi^  Wstecsday.  NOTendxr 
17,  ISia."  ™— 

The  Instrument  purports  to  be  signed 
Tleorlau  Charb(mnet."  and  F.  I>Dca^t  for 
himself  and,  by  procnratlim.  for  tbe  other 
two  vendees,  his  brothers.  It  Is  not  pretend- 
ed that  Mrs.  ChartxNin^s  signature  wu 
ever  acknowledged  befbre  a  notary,  or  proved 
by  witnesses.  No  procuration  to  **F.  DngD^* 
from  hla  brothers  is  shown  to  hSTe  bem  ex- 
ecuted. Tbe  instrument  was  registered  ia 
tb»  ofBce  of  Ow  notary  Brontln,  in.  New  Or- 
leans^ at  the  reqaest  of  F.  DoguA,  on  Deceis- 
ber  27,  1818,  but  was  not  reglsterad  in  tbe 
paridi  of  Lafonrdle  until  Deconber  14,  1912 
(nearly  100  years  later,  and  only  a  teiw  weeks 
b«Fore  this  suit  was  liHtitated).  and  thai 
without  the  acknowledgment  ot  fb»  grantor 
or  proof  of  hw  signature.  On  the  trial  of  the 
case,  in  1914,  an  attempt  was  made  to  prove 
the  signature  by  oomparlsra  of  handwritiiii; 
snd  the  testimony  satlafled  the  leainied  jndgc 
of  tiM  district  court,  as  did  also  the  onl  tes- 
timony adduced  In  aid  of  tile  descriptloo. 
Thie  problem  b^ng  to  estaUish,  in  1914.  the 
location.'  1b  1813,  upon  the  banks  of  a  streani 
which  abounded  In  willows  and  sb^ls.  of  par- 
ticular willows  at  the  end  of  a  particolar 
collection  of  shells,  and  to  establish  Oie  otbei 
end  of  the  Une  which  was  to  "pass  b^weea 
the  little  woods  and  the  (auetos,"  I  find 
tiiat  testlsMMiy  nnconvlncliiff;  In  fact;  little 
bettsr  diaa  gneasworfc.  AnoOier  aid  to  the 
desolption  that  was  called  in  wvb  an  ia- 
stmmokt  vUdi  ia  Nferrad  to  as  plan 
by  A.  H.  Blgbbort"  to  whlcii  t  abaU  again  re- 
fer. 

It  is  said  in  ths  majortlr  f^lnloo  ttiat  the 
registry  of  an  act  under  iwlvate  slgnatnre  la 
the  office  of  s  notary  was  sufficient  under  tbe 
law  as  It  existed  In  1S13,  and  the  Code  of 
1808  cwtained  a  proTbrion  wbidi,  ^twi^d^ng 
alMie,  may  hare  been  susceptible  ot  tbat  eoa- 
stmctlon  (title  8,  c.  VI,  i  2.  art.  22S;: 
but  there  was  on  the  books^  at  ttiat  time,  a 
statute  (Act  March  24. 1810^  e  25. 1  T)  which 
de<dared  that: 

"No  notarial  aet  ooncvnlng  immovable  prv 
erty  shall  have  any  effect  againat  tUvd  petsoot 
until  the  same  diall  have  bsen  reoordad  in 
office  of  the  ^udge  of  the  paMsb  whan  maA  bs- 

movable  is  situated.** 
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And  In  PrfiToet  r.  EUls,  11  Bob.  GO,  tills 
court,  In  holding  tbat  a  conTeyance  of  real 
estate  by  act  nnder  private  signature  abould 
be  so  recorded.  In  order  to  affect  third  per- 
sons, dtd  80,  apparently,  upcm  the  theory  that 
the  greato-  Indnded  tbe  leaa,  saying: 

*Tbt  act  of  1810  reqniies  even  DOtarlal  acts 
to  bB  recorded  in  tb»  parish  where  the  land  Is 
sttnated." 

To  widA  It  mar  be  mdded  that  a  dlUgent 
sfltrdi  discloses  no  case  In  which  It  has  ever 
been  bald  by  this  court  that  a  title  to  real 
eetete,  aeqnlred  In  good  faitti  1^  a  tiUrd  pei^ 
son,  dnly  reglBtered  where  the  Evopert?  was 
ritnated,  oonld  be  destroyed  by  the  prodnc- 
tim  of  an  act  nnder  prlrate  signature,  not 
so  registered. 

Beyond  that:  Upon  the  adoption  of  the 
Oode  of  1825,  there  was  Incorporated  In  It 
the  artlde  2200  (being  article  2253  of  the 
imsent  Gode),  reading: 

"The  record  of  an  act  purporting  to  be  a  lale 
OF  ezchatiEe  of  real  property  shall  not  hare  effect 
itrainst  creditors  or  b<Mia  fide  purdiasers,  an- 
ifn,  previonB  to  Its  being  recorded,  It  was  ac- 
knowledged by  the  party,  or  proved  by  the  oath 
of  one  of  the  sabscribhiK  wttnoBsea,  and  the 
certificate  of  such  acknowtedgment  be  signed  by 
a  jadge  or  notary,  and  recorded  with  the  In- 
stramrat." 

And,  by  Bubsegneot  legislation  ^  1866  and 
1856),  incorporated  In  the  present  Code  as 
articles  2266  and  2246,  It  was  provided  that: 

"Art  2266.  •  •  •  AU  sales,  contracts  and 
jadgmoits  alfcctlag  Immovable  property,  which 
^all  not  be  so  recorded  [L  e..  in  the  office  of 
tbe  parish  recorder,  or  register  of  conveyances, 
of  tbe  parish  where  soch  Immovable  property 
is  aitnated],  shall  be  utterly  null  and  void,  ex- 
cept as  between  the  partieiB  thereto^  Tbe  re- 
cording may  be  made  at  any  time,  but  shall 
only  affect  third  perscaia  from  tbe  time  of  re- 
cording. The  reoording  shall  have  effect  from 
tbe  time  when  tbe  act  u  deposited  in  theproi»- 
er  office,  and  indorsed  by  the  proper  officer." 
(The  last  paragraph  having  been  added  in  the 
revision  of  the  Code  In  1870.) 

"Art.  2246.  •  •  •  Sales  or  exchai^es  of 
immovable  property,  by  instruments  ma<n  un* 
der  private  ngnatura,  are  valid  against  bona 
fide  pnrchssws  and  erieditm  only  from  the  day 
on  which  they  are  registered  in  the  manner  re- 
quired by  law." 

The  law  quoted  became,  In  each  Instance, 
i^>eratlve  from  the  date  of  jM-omulgatlon,  and, 
generally  speaking,  no  title  could  have  effect 
against  third  persons,  or  against  creditors 
and  bona  fide  purchasers,  unless  the  condi- 
tions precedent  to  registry  were  complied 
with  and  the  registry  effected  as  thereby  re- 
quired- Conceding,  however,  that  tbe  ^ect 
was  not  intended  to  be  retroactive,  and  that 
titles  l^^ally  r^cistered  under  the  pre-exist- 
ing law  were  not  thereby  Ipso  facto,  ren- 
dered void  as  against  third  persons,  It  was, 
nevertheless,  to  have  been  expected  that  the 
holders  woidd  comply  with  the  requirements 
of  the  new  law  within  a  reasonable  time,  and 
would  not  remain  inactive  while  new  rights 
were  being  acquired  upon  the  faith  thereof. 
But  neither  i^intlffs'  authors  nor  plaintiffs 
appear  ever  to  have  obtained  Mrs.  Cbarbon- 
Def  B  ad^nowledgDunt  of  her  signature  to  the 
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art  upon  wbldi  ^Miy  rely,  though  it  Is  not  sug- 
gested that  she  had  d^Tarted  this  UHe  prior 
to  1825,  nor  did  tbey,  or  elttier  of  ttkem,  reg- 
ister that  act  In  Uie  parish  of  Lafourche  un- 
til the  lapse  of  mme  than  half  a  coitury 
after  the  acts  of  1800  and  1806  became  ap^ 
ative,  during  whlcSi  Interral  several  of  the 
titles  upon  which  defendant  relies  were  ac- 
quired, and  reglBtered  in  that!  parldL  The 
case  of  School  Directors  v,  Kdrlngtoa,  40 
La.  Ann.  688.  4  BoqUl  ST4.  dted  In  Uie  ma- 
ioilty  f^ilnlon,  doM  not  sustain  ttA  proposi- 
tion in  support  of  whldi  It  Is  involred.  It 
them  appeared  tbat  a  oonveyanoe  bad  been 
registered  in  the  parish  where  the  property 
was  situated,  but  0ut  the  parldi  was  sutv 
seqnently  indnded  within  fiie  bonndaries  of 
a  new  parish  whtdl  was  created,  and  tbe 
court  held  that;  In  Tlew  oC  those  fSx±s,  a 
new  registration  was  not  required. 

On  January  20,  1820,  Jacques  Phlll{q^ 
iSnoul  Dugufi  Unmdals,  one  of  the  three 
brothers  mentioned  In  the  private  act  of 
November  17,  1818,  conveyed  the  lnt«est 
therein  acquired  to  tbe  other  two  (called 
Francois  Joseph  £noul  Dngud  Ltvaudais 
and  Charles  £noul  Dugnft  Llvaudals),  but 
the  conveyance  wns  not  recorded  In  the  par- 
ish of  Lafourche  until  September  8,  1006. 
On  February  26,  1828.  T.  Llvaudals  (as  I 
shall  call  Frangots  Joseph,  etc.)  conveyed  to 
Charles  IJvaudals  and  Tx>uis  Harang  (the 
latter  being  the  father  of  plaintiffs)  the  in- 
terest that  he  had  acquired  by  the  private 
act,  bnt  that  conveyance  was  not  recorded  In 
the  parlrti  of  Lafourche  until  December  14, 
1012.  Mrs.  Harang  (wife  of  Louis  Harang 
and  mother  of  plaintiffs)  died  in  18S3.  her 
succession  was  opened  in  the  parish  of  La- 
fourche, and  an  Inventory  taken,  bnt  the 
property  here  In  qnestlcHi,  in  which,  pre- 
sumably, she  had  a  commnnity  Interest,  was 
not  Included  therein.  In  March,  1834,  F. 
Llvaudals,  Charles  Llvaudals,  and  Louis 
Harang,  being  mgaged  in  businoM  together 
as  a  ctMnmerdal  firm,  borrowed  atnne  f27,- 
000  from  the  firm  of  Plique  &  Le  Beau  and 
gave  a  mortgage  (which  was  duly  recorded) 
on  th^r  interests  In  the  llvaudals  Interest 
in  the  "Vadierle"  landSr  at  the  same  time 
making  a  declaration  concerning  that  portion 
of  the  original  concession  lying  to  the  south 
of  the  bayou — the  description  of  the  property 
mortgaged  and  the  declaration  reading: 

"The  undivided  five-eighths  (or  more)  of  the 
land  generally  known  under  toe  name  of  the 
Vacherie,  in  the  parish  of  Lafourche,  left  bank 
of  Bayou  de  la  Vacherie,  such  as  tliis  land  is 
delineated  on  a  plan  deposited  in  tbe  land  office 
of  this  District  which  represents  the  whole  of 
the  said  land,  of  lohich,  a  portioti,  that  which 
M  found  on  tJig  right  hank  of  said  baj/ou,  he- 
lonffB  io  the  family  Ch<!rbonnet  and  does  not 
form  part  of  tAe  land  of  tdiich  the  five-eightha 
too  have  mortgagedJ'  (Italics  by  uie  present 
writer.) 

At  some  time  prior  to  1838,  the  Llvaudals 
heirs  sold  a  large  body  of  their  land,  lying 
immediately  on  the  north  side  (left  bonk)  of 
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the  bayou  and  extcndliiff  bftcfe,  and  alflo  to 
the  southwestwftM  of  ttie  GhartxMuet  land 
ta  the  "lot  46**  (as  Indicated  on  tba  aketdi 
annexed  to  the  orislnal  oi4nlon),  to  Mr. 
CSiarles  Derblsny,  who  ooaTerted  It  Into  a 
ragar  idantatton,  vaa  thereafter 

known  as  ttie  *Derbign7  plantatkm."  trntll 
1871,  when  he  sold  It  to  Ilia  OonsoUdated 
Ajwodatlon  ct  the  Flanten  of  Loolalana. 
after  whldi  it  aeeniB  to  hsTo  aoqnired  the 
name  of  its  new  owner.  In  BCurch,  1838, 
thB  UTaodais  tuin  (Indnding  the  minor 
ddldren,  by  bla  first  wife,  of  Louis  Barang, 
who  repreaettted  thoo),  effected  a  Jadlcial 
pertttloii,  UdtatloD,  of  aU  the  land  In 
the  pariah  of  which  they  claimed  to  be  the 
owners,  and  for  the  purposes  thereof  a  plan, 
known  as  the  "nourgend  |dan,"  was  pr^r- 
ed,  according  to  which  the  property  waa 
divided  Into  60  lota,  wtaidi  ^'ere  sold  to  differ- 
ent purdiasers.  The  plan  did  not  indude 
the  Derblgny  i^antatlon,  nor  any  land  south 
of  the  bayou.  Of  the  lots  thus  mentioned, 
6  wwe  sold  to  "JoaeiA  £noul  DufuA  liTan- 
dais,"  6  to  the  "Minors  £noal  Dugnft  Ll- 
randali^'  (the  ddldren  of  Philippe  Uvau- 
dais,  then  deceased),  and  T  lots,  including  the 
"lot  40"  (as  on  the  sketdi)  to  "Ghariea  &DOUl 
Dngu6  liTandals."  What  with  Oie  sale  of 
the  land  which  bad  been  converted  into  tlie 
"Deibigny  plantation."  therefore,  and  of  the 
balance  of  th^  land,  in  lots,  to  diflte^t 
purdiaaara^  the  original  unity  of  the  lirau- 
dala  holdings  was  destn^ed,  and  the  title 
"Vachwie"  could  no  Umger  be  appropriately 
applied  to  fbem;  nor  do  I  find  any  reason 
to  ttdnk  tibat  it  waa  thereafter  so  applied, 
except  in  ignorance  and  in  rare  instances. 
Ftangt^B  Joeeirii  £noul  Dngnfi  UvaudaU, 
bowever.  owned  by  another  title  quite  a  con- 
siderable tract  of  land  lying  immediately 
on  the  Lafourche  (marked  "J.  E.  D.  LWan- 
dals"  on  the  sketch),  whit^  constltnted,  in 
part,  the  boundary  of  the  Oharbonaet  land. 
In  that  direction.  The  Oharbonnet  tract,  to 
all  a  r^)ea  ranees  and  bo  far  aa  the  records 
(tf  the  parish  disclosed,  remained  undisturb- 
ed, and,  for  the  reasons  whldi  have  been 
stated,  continued  to  be  known  aa  **the 
Vacherie,"  and  more  dlatlncUvely  "the 
Vacherie  Otarbonnet"  Plaintiffs'  authors 
not  only  did  not  leglater  the  private  act, 
under  which  plaintiffs  daim,  In  the  parish; 
but  they  made  no  pretense  of  taking  poeses- 
slon  of  the  land  attempted  to  be  described 
ttaerelo,  and,  during  Uie  99  years  which 
Intervened  between  Its  date  and  Its  r^stry, 
they  dlsctaai^ed  no  obUgatl<Hi,  sudi  as  the 
payment  of  taxes,  and  exercised  no  rights  of 
owaersbip,  which  were  known  to  the  com- 
munity with  reepect  to  It. 

In  the  meantime  Mrs.  Charboonet  died 
(possibly  between  1830  and  1840),  leaving,  as 
her  heirs,  two  sons,  Louis  Amable  and  Juste 
Barthelmy,  and  one  granddaughter.  Anals 
(representing  a  deceased  daughter),  who  had 
married  Pierre  L^  FUcque.  Juste  Barthelmy 


died  In  1S4S,  leaving  Ms  Interest  In  the 
"VadierW  to  his  brotbo',  Loolst,  and  od 
October  9^  1S18,  Loots  sold  that  Interest  to 
Fraoctds  N.  raoqoe,  the  foUowing  de- 
scription, to  wit: 

"The  undivided  third  of  ■  tract  of  land  fcnovn 
under  the  name  of  Vacherie,  dtnated  is  tb>! 
parish  of  Lafonrcfae.  interior,  laeasarins  20,016 
acres  and  *Viod  of  an  acr^  bounded,  on  tbe 
(me  side  by  a  bayou  wbiA  aeparatea  it  from 
the  property  of  Mr.  O.  Derbigny,  on  the  siik 
of  the  Lafoarche  by  tiie  property  of  Mr.  £000! 
I>nrui  liraod^s;  and  m  ^  other  side  by 
lAke  Barataria  and  the  lands  of  tbe  United 
Sutea." 

On  April  27, 18S0.  PranQoIs  N.  PUcqne  snM 
the  IntereRt  so  acquired,  by  the  same  deMip- 
tlon,  to  Louis  Le  Bean.  F.  N.  Plioqne  and 
Sxmlt  Le  Beau  were  ttiird  penona.  por^ 
chasing  In  good  faith.  Tbe  adverse  title  hen 
set  up  by  plalntlflb  had  not  then  bem  re^ 
tered  In  tbe  pariah  of  Laftnirdieh  and,  thougli 
18  years  liad  elapsed  since  the  adoption  of 
the  (3ode  of  1825^  the  anditlons  precedeot 
to  Ms  registry  in  that  pariah,  or  even  in  tbe 
office  of  a  notary  of  anothw  parish,  bad  not 
been  complied  with.  It  Is  not  shown  or  sug- 
gested that  either  of  the  purdiasers  bad  any 
knowledge  of  Its  existence  or  of  the  existence 
of  the  plan  by  A.  H.  Blghtor  which  is  in- 
voked in  its  suiH>ort,  and  the  majority  t^do- 
lon  reaches  tbe  concluslcm,  by  inference,  that 
the  plan  attributed  to  blm  was  drawn  by 
A.  F.  Rightor,  but  not  evffl  by  Inference  does 
It  amdude  that  that  jflxa  was  In  existence 
m  l&iaor  1890. 

If,  then,  the  description  above  quoted  was 
sufficient  to  Identify  tbe  pnqj^t^  Intended 
to  be  conveyed,  the  ccmveyance  was  effective, 
and  equally  would  that  be  true,  tbongh  tbe 
description  were  Indeflnlte,  If  a  court  could, 
with  the  aid  of  extrinsic  evidence  wtiida  did 
not  enlarge  or  In  any  way  change  the  descrip- 
tion, fit  It  to  that  property.  1  Cyc  1091- 
In  this  Instance  extrinsic  eridence  of  the 
character  thus  described  Is  abundant-  The 
partlti<Hi  of  the  original  concession  had  taken 
place  in  1812 ;  Mrs.  Charboonet  had  thereby 
acquired  all  that  portion  of  It  lying  to  tbe 
southward  of  the  Bayou  de  ta  Vadierie;  in 
November,  191S,  acctwllng  to  the  very  instro- 
ment  upon  whl(4i  plaintiffs  sue,  she  bad  nam- 
ed that  portion  "the  Va<*erie";  no  dispute 
had  arisen  In  1843,  and  none  has  arisen  ^nce 
then,  as  to  tbe  boundaries  of  tbe  property 
thus  acquired  and  named;  and  all  tbe  acts  of 
Che  parties  In  lnta«st,  aa  disclosed  by  the 
record,  show  beyond  the  Aiadow  of  a  doubt 
that  it  was  well  understood  wb^e  fboee 
boundaries  were.  Plaintiffs  allege.  In  thtir 
petition,  that  the  Itoe  "N  9  W,"  upMt  which 
they  rely,  "Is  delineated  on  a  map  of  'Vacbe- 
rie  Charbonnet,'  by  A.  F.  R^tor,  deputy 
surveyor,"  and,  though  that  map  may  have  no 
other  value,  it  shows  that.  In  1861,  when  It 
seems  to  have  made  Its  first  appearance. 
"Vacherie  (XiarNmnet"  was  a  wetl-known 
name  and  estate,  as  well  known,  perhaps,  as 
any  plantation  In  the  parish.  Tbe  qaestloD 


Digitized  by 


BABANG  T.  OOUXEN  BAJVOH  IiAKD  ft  DllAJNAGB  GO. 


796 


thus  presented  ia  one  which  hu  fnqaeaUy 
arisen  oat  of  conventional  sales  and  tax  salesy 
and  such  transactions  have  Invariably  been 
snstalned  where  the  property  mortgaged  or 
sold  has  so  been  described  as  to  leave  no 
dODbt  as  to  file  Idenlitr  of  the  ifft^erty  In- 
tended to  be  affected,  and  create  no  possibil- 
ity of  Inflicting  injary  upon  innoooit  third 
persms.  Baker  t.  Bank,  2  La.  Ann.  371; 
Assodatton  v.  hason,  21  Ia.  Ann.  (OS;  Bank 
T.  Barrow,  21  La.  Ann.  380;  BobratB  t.  Bauer, 
S6  lA.  Ann.  4M. 

And  if  the  description  In  this  case  was 
sofficiait  to  convey  an  undivided  third  In- 
terest In  the  Vacherle  fnHn  Gharhonuet  to 
PUcqse,  and  from  Plicgue  to  Le  Beau,  it  Is 
clear  that  such  Interest  passed  ont  of  idain- 
tiCb'  alleged  author,  and  It  can  be  a  matter 
of  no  ooncem  to  th«n  in  what  third  person  it 
sobseqnently  became  vested.  It  is  well  set- 
tled in  the  Jurisprudence  of  this  court  that  to 
recover  against  a  party  in  possession,  claim- 
ing title,  plaintiff  In  a  petitory  action  mast 
not  only  show  a  better  title,  but  a  title*  as 
good  as  any  the  latter  can  oppose  to  hljn, 
whether  vested  in  defendant  or  another  per- 
son. 2  Hen.  Dig.  pp.  1U5, 1116,  Nq.  9;  Row- 
son  V.  Barbe,  51  La.  Ann.  347,  25  South.  139. 
It  would  also  follow  that,  quoad  the  sales 
made  in  accordance  with  the  descripticms 
above  given,  plaintiffs  should  go  out  of  court 

On  A4>rU  24,  1851,  Louis  Le  Beau  purchas- 
ed, at  a  sale  made  by  order  of  court  In  the 
succession  of  Mrs.  Anals  Pllcqne,  deceased 
wife  of  Pierre  I*  Pllcqne,  the  one-third  inter- 
est In  the  Vacherle  which  the  decedent  had 
Inherited  from  her  grandmother,  Mrs.  CXiar- 
bonnet,  and  as  the  "Bightor"  plan,  upon 
which  the  majority  (pinion  is,  in  part,  pred- 
icated, first  makes  its  appearance  in  that 
transaction,  some  consideration  of  the  facts 
connected  with  it  becomes  necessary. 

In  the  petition  by  the  administrator  of  the 
succeaeiou  it  Is  alleged  that  It  is  necessary  to 
sell  the  property  to  pay  debts,  and  that  said 
property  conaLsts  of  the  following  lt«ns,  to 
wit: 

"1.  A  certain,  portion  of  fcoxmi  or  tract  of 
land  koown  as  the  'Yacbene,'  situated  in  the 
parish  of  Lafourche.  Interior,  containins  20,016 
acres  and  ^Vioo  of  an  acre  in  superficies,  and 
more  fully  described  In  the  Inventory  (the  two- 
thirds  of  this  land  belong  to  Messrs.  U  Le  Beau 
and  Lb  A.  Gharbonnet,  who  consent  to  the  sale 
of  their  undivided  interests  tbareiiO." 

l%en  follows  a  description  of  other  prop- 
erty and  the  consent  of  I^e  Beau  and  Char- 
bonnet  that  their  interests  be  sold  on  the 
terms  set  forth  In  the  petition.  la  the  in- 
ventory  thus  referred  to,  which  was  taken  In 
the  parish  of  Lafourche  in  May,  1850.  the 
interest  of  the  succession  in  the  Vacherle 
was  described  in  substaoitlally  the  same 
language  as  that  used  In  the  conveyances 
from  Charbonnet  to  Pllcque  and  PUcque  to 
Le  Beau — ^It  being  well  to  remember  that,  at 
that  time,  neither  the  private  act  of  Novem- 
t>er  17, 1813,  nor  the  "irian  by  Rl^tor,"  which 
Ib  here  reUed  on*  had  ever  been  heard  ct  la 


the  parish  of  LafMrcbe,  and  stUl  lees  placed 

of  record,  and  that  the  offlcw  hy  whom  the 
inventory  was  made  must  have  been  guided 
\)r  the  pnUtc  records  and  sndi  Infonntton 
as  was  otiierwise  available  to  the  public,  and, 
in  that  situation,  conld  not  have  dtme  other- 
wise than  as  he  did;  I.  e^  list  the  pnq;>erty  aft 
the  one-third  Interest  in  "the  Tacherie"  as 
the  Vadterie  was  thai  Imown,  and  had  been 
known  for  nearly  40  years.  To  hold,  under 
such  drcDmstancefl^  that;  when  ^ving  the 
boundary  of  the  "yacfaerle^"  he  need  the  lao* 
gnage  (as  In  the  conveyance  from  Charbonnet 
to  PUoque^  in  1843)  '\Hi  the  side  of  the  La- 
fo>mNdie  by  the  property  of  Mr.  tinoul  DugiiA 
Llvandats,"  he  meant  that  the  Vadierie  was 
bounded  on  the  side  of  the  Lafourdie  the 
tract  here  claimed — as  having  been  conveyed 
to  the  Messrs.  LIvaudais  by  the  private  act 
of  181S,  appears  to  be  aingnlarly  far-fetdied 
and  unwarranted,  since  the  transcript  dis- 
closes no  reason  why  be  should  have  known 
of  that  coDv^ance,  and  most  excellent  rea- 
sons -wby  be  should  not;  conspicuous  among 
whidi  is  tSi6  fact  that  the  grantees  bad  not 
only  kept  it  ctt  the  public  records,  but,  In 
1884,  had,  by  notarial  act  duly  recorded, 
made  the  KpedAc  declaration  that  the  II- 
vaudala  fiunlly  owned  none  of  the  laud  tn 
the  south  of  Bayou  de  la  Vacherle^  but  that 
that  portion  of  the  original  concession  be- 
longed to  the  COiarbonnet  family.  He  (Jos- 
eph £noul  Dugue  Livaudals)  did,  however, 
own  a  tract  which  answered  the  description, 
"on  the  side  ai  the  Lafourche,"  and  "lot  46," 
which  lies  on  the  side  of  the  Lafourche  about 
as  much  as,  or  in  the  same  Bense  that,  the 
tract  here  In  dilute  does,  was  owned  by 
Charles  £nouI  Dugue  Livaudals,  so  that  it 
would  have  been  a  remarkaMe  omission  if  In 
bounding  the  Vadberie,  the  name  "£!noul 
Dugufr"  Livaudals  had  been  altogether  omit- 
ted, and  equally  ranarkable,  considering  the 
descriptions  given  In  the  tiOe  set  up  by  plain- 
tiffs and  In  the  act  of  partition^  if  every  inch 
of  the  boundaries  had  been  accounted  for. 
The  description  as  given  in  the  inventory 
was  therefore,  as  I  think,  a  correct  and  sufii- 
(d&at  descripti(m  of  the  pr<n>erty  which  Mrs. 
CharbcMmet  had  acquired  in  the  partition  in 
1812,  and  which,  at  the  date  of  the  Inventory, 
and  long  prior  thereto,  was  known  as  "the 
Vacherie,"  and  it  was  that  property  which 
(with  the  consent  of  the  two  co-ovmers)  the 
administrator  of  the  succession  of  Mrs. 
Pllcque  prayed  that  the  court  would  order  to 
be  sold,  and,  presumably,  for  the  sale  of  wtddi 
the  order  oC  the  court  was  given.  Tbe  matt^ 
having  then  been  put  in  the  hands  of  an  auc- 
tioneer, he  published  a  HotH  advertlseroait, 
dilating  upm  the  extent  and  splendid  at- 
tractlnis  of  the  property,  and  ^ther  he, 
or,  quite  probaMy.  he  and  the  administrator, 
amduded  that  it  would  be  better  that  the 
prospective  bidders  should  be  referred  to  a 
plan  of  some  Ui^  in  order  to  give  them  a 
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more  definite  Idea  oiMiaenilng  It.  In  the  nA- 
fertlsenient,  therefore,  the  deacrlpUon  embrac* 
ed  the  entire  tract  "known  as  the  Vacherie 
Charbcmnet,  containing  20,018^  acres,"  and 
otherwise  followed  the  •  language  of  the  In- 
vmtory,  to  whldi,  howew»  was  added: 

"Tbe  wht^e,  acoordins  to  a  plan  bj  A.  H. 
Rightor,  deputy  vurreyor." 

It  seems  reasonablr  clear  that  the  admin- 
istrator was  without  anttaorlty  to  peddoa 
for,  the  court  without  authority  to  order,  and 
the  auctioneer  without  authority  to  adrertise, 
the  BHle  of,  and  sell,  any  other  prwerty,  as 
belMigtng  to  the  socoessicHi,  than  that  de- 
scribed In  the  lureotory,  and  we  are  bound 
to  presume  that  the  additional  words,  aboTe 
luoted,  were  inserted  la  the  advertisement 
jpon  the  asomptioo  that  "a  plan  A.  H. 
Hlghtor"  (to  be  seen  at  the  anctUm  mart) 
would  correctly  delineate  that  property*  and. 
In  view  of  the  fact  that  those  words  were  In- 
cluded In  the  act  of  sale  to  Le  Beau,  we  are 
bound  to  presume  that  the  plan  wbldi  was 
actually  used  for  the  purposes  of  the  sale 
did  correctly  delineate  the  property,  the  un- 
divided <me-ttiird  interest  in  wtaldi,  and  in 
whidi  alrae^  was  tbaa  anltaoriRed  to  be, 
could  legally  have  been,  and  in  fact  wms, 
mid  aa      propertr  of  the  sacccwlon. 

The  descrlptkm  In  the  act  of  sale,  executed 
by  the  administrator  (after  reciting  the  ad- 
judication to  Louis  Le  Beau),  reads: 

"Tb%  undivided  on«-tliird  of  a  tract  of  land 

known  under  the  name  <^  'Vacherie  Chsrbon- 
net,'  of  which  a  one-third  already  belongs  to  the 
■aid  Mr.  LouIb  Le  Bean  and  the  other  one-third 
to  Ifr.  Lous  Amable  Charbmnet;  the  said 
Vacherie  b^g  composed  of  twmty  thoosand 
and  sixteen  and  6fty-Bix  caie-bundredtba  of  an 
acre  (20.016.56),  more  or  less,  (n  area,  situated 
in  the  parish  of  Lafourche,  iaterior.  bounded 
by  the  Bayou  de  la  Vadierie,  whidi  separatea 
It  from  tne  plantation  ol  Charles  Derbijcny, 
*  *  *  by  Bayou  Catahoula,  and  by  lands 
bdongin^,  or  which  formerly  beloDifed,  to  Mon- 
sieur finonl  Dngn«  Livaudaii,  the  whole  In  con- 
formity to  a  idan  by  A.  H.  Riirhtor.  deputy 
surveyor.  ITie  undivided  third,  presently  acid, 
of  naid  Vacherie  belones  to  the  ancceasion  of  the 
said  Madam  Anais  Plirtiue,  who  inherited  it 
from  her  j^andmotber.  Msdam  Marie  Melanie 
Fleariau.  wife  of  Lools  C^Brbonnet.*'  etCi 

The  sale  was  not  made  In  accordance  with 
the  advertisement,  since  only  the  one-third 
Interest  belonging  to  the  auccesslcHi  was  In- 
cluded therein,  and,  so  tar  as  herein  shown, 
no  plan  whatever  was  annexed  to  the  proems 
verbal  of  the  auctioneer,  or  to  the  act  of  sale, 
or  filed  in  court,  or  placed  of  record  else- 
where, in  order  to  identify  It  with  the  sale:  so 
fliat  all  that  we  know,  from  any  onthorltatilve 
source,  U  tha^the  sale  was  made  of  "one  un- 
divided third  of  a  tract  of  land  known  under 
the  name  of  'Vacherie  Charbonnet,'  «  •  • 
in  confwmlty  to  a  plan  by  A.  H.  Blghtor," 
and  we  are  bound  to  presume  that  the  "Va- 
cherie ChartKmnet"  was  correctly  ddlneated 
on  that  plan  as  It  was  then,  and  for  40  years 
had  been,  known  to  exist,  and  cannot  assume 
that  such  a  plan,  in  disregard  of  the  petition 


of  the  administrator,  the  order  of  court 
(presumably)  in  accordance  therewitli,  and 
the  law,  would  have  deUneated.  as  Vachole 
Ohartxmnet,  property  other  than  that  la 
wbl^  as  shown  by  the  Inventory,  the  sucoes- 
«lon  was  pert  owner.  The  pctltloo  of  the 
plaintUI^  in  detcrlUng  the  tract  whlcb  tbey 
seek  to  recover  and  the  particular  ttne  **N  9 
W,"  upoo  whldi  they  rely,  reads: 

"Which  said  line  is  deUneatsd  on  a  map  irf 
'Vacherie  ChartMMust,*  1^  A.  ^.  Bitfitor,  depu- 
ty surveyor." 

But,  like  Uie  other  tnatraments,  tliepetitloD 
contains  no  Intimation  as  to  the  depodrovy 
ta  di«  map  thus  mntlawd,  and  on  tlie  trial 
plalntlffB  produced,  in  support  of  that  si* 
legation,  what  purpcwts  to  be  a  lithographed 
casv  ft  supposed  original  drawn  by  A.  F. 
Bi^tor  and  purporting  to  have  been  used, 
in  connectloa  with  the  adrertlseiiient  ot  tiw 
sale  in  the  succession  of  PUqiie;  but  the 
only  information  tliat  la  produced  eoneaninf 
the  origin  and  history  of  the  copy  so  pro- 
duced Is  that  the  witness  by  wh<Mn  it  was 
produced  found  It  among  the  papers  of  Ita 
husband,  vrtio^  at  tlie  time  of  the  trial,  bad 
been  dead  some  SO  years.  No  att^pt  was 
made  to  prove  that  the  original  -was  drawn 
by  A.  F.  Bigbtor,  or  tliat  Instead  of  the 
"plan  by  A.  S.  lU^httn^  (as  declared  in  the 
advertisement  and  act  ot  sale),  was  used  for 
the  purposes  of  the  eale'  in  the  PUqne  snc- 
ceaslon;  the  sole  reliance  ot  the  plaintiffs  In 
that  respect  consisting  of  the  printed  matter 
which  appears  upon  the  face  of  tbe  copy,  and 
which  reads,  in  part  as  follows  On  flaring 
letters)  to  wit: 

"Ssle  Without  Beserve  of  20iO16J»  Ams  ol 
Land, 

"Sneessdon  of  Mrs.  Anaia  PUcqu^  MTiH  of 

P.  Ll  Plicque, 

"By  P.  B.  Tricon,  Anctionew. 

"By  virtue  of  an  order  from  the  •  •  • 
court  •••wmbesold**»a  tract  «f 

land  known  as  the  'Vacherie  Charbonnet,'  eon* 
taininir  20,016.56  acrea,  and  situated  [then  fol- 
lows Uie  description,  as  in  the  advertisnnetit 
and  act  of  sale],  l^e  wh<^  according  to  a  ^aa 
drawn  by  A.  F.  Blghtor,  Deputy  Snrveyor." 

After  which  ajj^ears  a  iflowing  trtbtrte  to 
tbe  advantages  and  beauties  of  the  property. 
Upon  the  same  sheet,  but  upon  that  part  of  it 
which  contains  tbe  drawing,  wppmra  the  fot 

lowing: 

"Surrey  of  part  of  the  claim  of  diaries  J. 
B.  Fleuriau,  certificate  No.  213  of  tlie  <^  board 
of  commissioners.*' 

And  beneath  that  is  the  name  and  title: 
"A.  P.  Bightor.  Deputy  Surveyw." 

From  a  comparison  of  the  two^  It  would 
appear  that  the  drawlnj?  might  be  an  excerp*. 
or  Attempted  excerpt,  from  a  map  of  frarver 
which  Is  In  erldence  and  bears  tbe  following 
legend,  to  wit: 

"Claim  of  Charies  J.  B.  Ilorian,  Sontbeaff- 
ern  District  <^  Louisiana.  Certi6cate  No.  213 
of  the  Old  Board  of  Ooiimisaioners  oC  Kev 
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OrleuH.    m,02d  Acres.    Sumyad  In  Oct, 

1839,  by  A.  F.  Bightor." 

TTiis  larger  map  is  duly  authenticated  and 
aH>roved  by  the  surveyor  general  of  Lonlisl- 
ana,  as  haWng  been  filed  In  Ms  o^pe  on  De- 
c^ber  14,  1S39;  but  the  attempted  excerpt 
(If  such  It  be)  differs  from  the  original,  in 
tliat  It  shows  the  line  "N  9  W,"  which  the 
original  doies  not,  and  In  other  respects. 
Moreover,  an  engineer,  called  by  plaintiffs, 
testified  that  the  survey  (if  there  was  one) 
upon  which  the  drawing  offered  by  plnlntlffa 
was  based  was  predicated  upon  an  erroneous 
nnit  of  measurement;  In  other  words,  that 
the  chain  used  by  the  surveyor  was  short, 
and.  If  that  be  true,  then  the  line  "N  9  W" 
must  necessarily  have  been  erroneously  lo- 
cated, since  It  purports  to  start  at  a  point 
03  chains  from  the  Harang  Canal.  The  opin- 
ion of  the  court,  however,  makes  no  allow- 
ance for  that  shortage^  But,  even  If  the  plan 
In  question  were  properly  admitted  In  evl- 
denee.  it  proves  absolutely  nothing  of  interest 
in  this  case.    It  does  not  purport  to  be  a 
plan  of  the  glowingly  advertised  "Vacherle 
Charbonnet,"  but  rather  as  an  auctioBeer's 
advertisement,  and  that  name  appears  on  It 
only  in  the  matter  prepared  by  the  auction- 
eer. It  embraces  the  "Derblgny  plantation," 
or  a  part  of  It,  and  other  lands  (lying  b^ond 
tbe  known  boundaries  of  the  "Vacherle  Char- 
bonnet"),  and,  regarded  as  a  plan  of  "Surrey 
of  Part  of  the  Claim  of  Charles  J.  B,  Fleu- 
rian,"  the  line  "N  9  W"  carrieB  no  Informa- 
tion whatever,  though  perhaps  suggestive  of 
the  Idea  that  the  area  to  the  east  and  north- 
east of  that  line  ccmtalns  20;016Jt6  acrei, 
which,  according  to  the  testimony  of  plain- 
tiffs* witness,  Is  some  8,000  acres  In  excess  of 
tbe  correct  amount.  In  view,  however,  of  the 
atter  tellnre  of  the  plaintiffs  to  establish,  or 
Bttefnpt  to  establish,  the  paternity  of  the 
plan  In  question,  or  to  prove,  or  attempt  to 
prove,  that  It  was  authorized  to  be  made  by 
any  one  competent  to  confer  such  authority, 
for  the  purpose  of  delimiting  tbe  Vacherle 
Charbonnet,  or  was  ever  used  for  that  pur- 
pose. I  think  It  was  Inadmissible  In  evidence, 
end  should  not  have  been  considered,  and 
that,  as  the  comi>etent  officers  have  certified 
that  the  sale  In  the  Plique  snccessloD  was 
made  In  accordance  with  a  plan  by  A.  s. 
Rightor,  we  should  accept  their  certificates 
for  verity,  and,  In  the  absence  of  the  plan 
thus  referred  to.  must  assume  that  It  correct- 
ly ddineated  the  property  at  the  succession, 
a*  described  in  the  inventory,  as  Inherited  by 
Madame  Fllque  from  her  grandmother,  Ma- 
dame Charbonnet,  and  as  acquired  by  Ma- 
dame Charbonnet  in  the  partition  of  1S12, 
and  thereafter  known  as  "the  Vacherle,"  or 
'Vacherle  Charbmnet."   The  title  to  tbe  en- 
tire VatAerte  remained  vested  In  Louis  Char- 
bonnet and  Louis  Le  Beau,  and  their  heirs, 
until  1867,  when  it  was  acquired  by  A.  B. 
Cbarboonet  and  Francois  Le  Beau,  there  be- 
ing Isdaded  Is  tbe  Interest  acquired  hj  A. 
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B.  Charbonnet  the  one-third  interest  owned 
by  tbe  succession  of  I/ouls  Charbonnet,  which 
A.  B.  Charbonnet  bou^t  at  a  sale  made  by 
order  of  court  Id  that  succession,  and  by  an 
instrument  in  which  the  property  was  de- 
scribed with  no  reference  to  any  plan  by 
Blgbtor,  and  Francois  I«  Bean  having  ac- 
quired the  remaining  Interest  in  part  by  In- 
heritance from  his  father,  Louis  Le  Beau, 
and  in  part  by  purchase  from  his  coheirs. 
The  title  here  set  up  by  plaintiffs  was  stlU 
unregistered  in  tbe  pariah,  and  there  had 
been  on  books,  for  11  and  12  years,  the  stat- 
utes to  which  I  have  referred,  declaring  that 
all  acts  concerning  immovables  not  registered 
in  the  parish  where  the  property  Is  situated 
shall  be  absolutely  null,  void,  and  without 
effect  as  to  third  persons,  bona  fide  purchas- 
ers, and  creditors,  etc.;  so  ttaat.  In  order  to 
give  effect  to  plaintiffs*  unregistered  title, 
those  statntes  must  be  ignored.  For  the 
years  1871  and  1872,  the  Vacherle  lands 
were  assessed  to  "Le  Beau  and  Charbonnet.** 
who  then  owned  them,  by  the  description: 

"Twenty  tbonsand  (20,000)  acres,  being  back 
of  tl^e  plantation  of  the  Consolidated  Associa- 
tion of  Planters,  and  contains  fractiims  T. 
IS  and  16,  S.  E.  D..  R.  18  and  19  EL" 

And  in  1873  they  were  adjudicated,  under 
that  assessment,  to  Oscar  L^lne,  who  subse- 
quently obtained  from  the  heirs  of  the  two 
owners,  above  named,  conveyances  by  no- 
tarial acts,  after  which.  In  1874  or  1876.  be 
took  actual  possession,  and  placed  upon  the 
land  a  herd  of  cattle,  which  he  k^t  there, 
graxlng,  until  1880,  when  he  sold  the  entire 
place,  with  400  bead  ot  cattle,  to  John  R. 
Gheens,  who  continued  the  boalnew  of  graz- 
ing for  a  nnmber  of  years,  until  a  period  of 
high  water  CMnpeUed  blm  to  withdraw  the 
cattlft  In  the  course  of  time  he  sold  the 
property,  and  tbe  ownership  was  changed 
until  it  became  vested  In  tbe  present  defend- 
ant. In  the  meantime,  more  than  10  years 
before  this  suit  was  instituted,  an  acticm 
was  brought  for  confirmation  ot  tbe  tax  title; 
and  Judgment  was  rendered  confirming  the 
same;  and  thereafter  (some  6  or  6  years 
prior  to  the  suit)  the  then  owner  fenced  the 
entire  pr<^rty,  and  no  question  of  actual 
possession  vel  non,  at  tbe  date  of  fbe  salt,  Is 
here  raised. 

There  Is  no  drcnmstance  connected  with 
the  title  set  up  by  plaintiffs,  from  its  origin, 
in  November,  1813,  to  its  registry,  in  La- 
fourche, in  December,  1912  (preceding  the 
bringing  of  this  suit,  in  February,  1913), 
which  does  not  seem  tx>  demand  explanation, 
and  no  explanation  Is  offered.  I  am  there- 
fore of  opinion  that  it  has  not  been  legally 
established,  that,  on  the  other  hand,  tbe  evi- 
dence shows  that  It  has  not  been  so  regis- 
tered as  to  entitle  It  to  he  given  effect  (even 
tbough  it  were  proved)  against  a  bona  fide 
purchaser,  and  that  the  land  which  it  pur< 
ports  to  convey  has  been  identified  neithev 
tij  tbe  Instmment  itself  nor  by  the  tesUmonj) 
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adduced  In  Iti  lopport  I  am  fnrtber  (tf 
opinion  that  the  land  in  question  Is  identl> 
fled  In  the  tittles  set  up  bj  defendant,  as  ln< 
eluded  la  the  raiions  Interests  therein  con- 
Teyed,  making  np  the  whole  bod7  of  land, 
long  and  well  known  under  the  name  "the 
Vacherie,"  and  "Vacherie  Charbonnet,"  and 
that  It  U  also  Identified  In  the  description 
contained  In  the  tax  titles,  acgnlred  by  de- 
fendant's author,  and  the  jadgmmt  oonflrm- 
tng  the  same.  The  wily  purpose  of  a  de- 
scription, in  a  coDTeyance,  la  to  Idrntt^  the 
thing  conveyed  with  snch  reasonable  cer- 
tainty that  the  seller  may  ttiereby  prore 
what  be  has  sold  and  the  bnyer  what  he  has 
Iwugbt,  and  third  persona  may  not  be  led  in- 
to error  with  respect  thereto;  and  though 
tlie  descrlptlcm  In  some  reQ>ect8  be  defective, 
nerertheless,  If,  upon  the  whole.  It  acoom- 
pllshes  that  purpose.  It  Is  snffldent 

In  WUUs  T.  Cypress  Ca.  106  La.  256.  82 
South.  388  (being  a  case  Involrlng  a  defec- 
tive description  In  a  tax  deed — the  land  be- 
ing described  as  tn  a  range  other  than  that 
In  which  U  was  sitnated)  Mr.  Justice  Pro- 
Tosty,  as  the  organ  of  thla  court,  said: 

*'Tba.t  this  li  an  immaterial  error  is  not  de> 
batable,  in  the  light  of  past  adjudications  of 
ttfs  court  *  *  *  Error  in  the  range  has 
time  and  again,  been  immaterial  wber^  by 
other  parts  of  the  description,  and  even  by 
competent  proof  aliunde,  tne  land  was  identi- 
fied. See  Bryan  v.  Wlsner,  44  La.  Ana.  6S8 
fll  South.  290],  and  esses  there  dted." 

Other  cAaet,  befon  and  alnce  dedded,  and 
involTlBK  emwa  at  desertion  In  conren- 
ttonal.  as  vdl  m  tax,  aalem  and  In  mort- 
tagea,  are  to  llio  same  effeet— one  ot  Oie 
zeco^ced  methods  oi  IdenUflcatkm  bdog 
the  proof,  hjr  eztrlnide  evidence  tliat  tbo 
Tendor,  tax  debtor,  or  mortgagor  owned  no 
other  property  within  the  poUtlcal  subdi- 
vision whidi  would  answer  the  description 
aa  given,  and  another  being  itroof  that  the 
property  purporting  to  haTO  been  Krtd  or 
mortgaged  waa  wdl  known,  aa  bearing  tbe 
particular  name  or  title  attrttmted  to  tt 
ThomhUl  t.  Burtbe,  29  XA.  Ann.  689;  Kd- 
logg  T.  HcTatter,  lU  La.  10S7,  M  Sooth. 
112;  Bookah  t.  WUbert  U5  La.  861,  89 
South.  9;  Benutlne  t.  Leeper.  US  La.  1098, 
43  South.  889;  Tannetta  t.  Busbey,  181  La. 
681.  00  South.  TO;  Landry  v.  HcWlUlams,  185 
La.  658,  6B  South.  875;  Metcalfe  ▼.  Oreen. 

140  La.  950,  74  South.  261;  Scbeen  r.  Haln, 

141  La.  606.  75  South.  427.  In  the  Instant 
case,  the  owners  of  Hie  property  in  wfaldi 
the  tract  In  dispute  waa  Included,  as  shown 
1^  tbB  record,  were  Le  Beau  and  Oharboo- 
net,  and  it  waa  assessed  and  sold  In  their 
names,  as  consisting  of  20.000  acres,  more  or 
lees.  It  had,  for  80  years  previous  to  the 
sale,  been  described  in  the  recorded  conr^ 
ances  as  containing  20,016.56  acres.  The 
land  sold  was  described  as  being  "back  of  the 
plantation  of  the  Consolidated  Aasodatlon  of 
Planter^  and  contains  tractions  of  T.  15  and 


16.  8.  IS.  D.,  B.  18  or  19  E."  The  laiid  here 
in  dispute  Ilea  "ba(A,"  or  upon  the  tta  side, 
of  that  plantation,  looking  from  tbe  pariati 
seat,  where,  presumably,  the  assessment  wu 
written  up,  and  It  had  the  bayoa  tor  Its 
northern  boundary,  while  the  plantaticm  had 
that  stream  for  its  southern  boundary;  ti» 
two  bodies  ot  land  lying  on>oslte  eacb  other. 
It  may  be  that  boUi  bodies  were  regarded  bj- 
;  their  owners  as  frontliv  on  that  stream, 
and  tt  may  be  that  tJie  person  who  wrote  op 
the  assessment  was  under  the  Impresslaii 
that  tbe  plantation  of  the  AssodatliHi  froDt 
ed  In  the  other  direction.  It  Is  not  mggtst- 
ed,  however,  that  there  was  any  other  i^an- 
tatlon.  so  described,  in  the  parish,  <w  that 
Le  Beau  and  Charbonnet  owned  any  ottiK 
tract  of  land  which  could  be  described  as 
containing  "20,000  acres,  more  or  less,"  ci- 
ther In  the  parish  of  Lafourche  or  rise- 
where.  The  error.  If  error  It  was.  in  lo- 
cating the  land  "back,"  instead  of  "in  firat" 
of  the  plantation,  and  as  to  tibe  govern- 
mental subdivisions  waa  Immaterial,  and 
could  have  led  to  no  confudon,  and  equally 
Inunaterlal  was  the  errcv  In  the  tax  deed, 
whweby  the  land  vras  ascribed  to  tbe  "Va- 
cherie Dugnfi  Ltvaudaia."  since  it  b  not 
pretended  that  Le  Beau  and  Charbonnet 
owned  any  land  in  that  settlement,  or  that 
then  was,  at  that  time,  any  settlemeat 
known  by  that  name.  Moreovw,  tbe  ttx 
purdiaser  was  pot  In  powsoslon,  ttie  owners 
of  the  land,  and  s^iaequently  the  oomt,  ohi- 
flrmed  bis  tax  title,  and  be  and  his  succes- 
sors in  title  renniBed  In  nndlstorbed  pos- 
session, maintnlning  a  resldMtee  upon  and 
using  the  property  for  mon  ttuoi  80  years 
tbneaftv;  tlia  Institntlon  ot  this  salt,  u 
1918,  belag  tHe  first  and  only  dlatnrbane^ 
and  tbe  tiOe  bdng  iH^tected,  as  tt  appean 
to  m»,  sgahut  plalntUBi*  attack  by  the  me- 
seriptlOD  established  by  article  288  of  the 
Gtmstltutlon  and  Act  185  of  1904,  as  KtmuOstr 
enOy  interpreted  by  this  court.  Oouuz  v. 
Beanllieu,  123  La.  686^  49  South.  285;  Hol- 
land T.  Timber  Co.,  124  La.  406^  60  SoqOl 
486;  Newman  r.  Oleasoo,  132  La.  5S1,  61 
south.  620. 

I  eameaUy  dissent  from  the  views  «x- 
pressed  by  my  learned  Brrtbroi  upon  Iht 
question  ot  possession.  As  I  have  shown, 
the  oonceeslott  was  originally  obtained  nptm 
the  T^reamtatloa  that  the  land  was  suit- 
able for  gracing  cattie.  and,  ao  far  as  ap- 
pears from  this  record,  fi»r  160  years  prior  t» 
the  inatltutka  ot  flds  suit;  bad  nerar  been 
used  for  any  other  purpose.  It  is  shown, 
beyond  dispute,  that  Leplne  went  into  poa- 
searion  and  used  it  tior  that  pnrpMa^  prior 
to  1875;  that  he  sold  it,  in  1880,  to  OhecM. 
with  400  head  of  catfie  on  tt;  which  <»ieeiii 
boiu^  with  the  land  and  oontlnued  to  grase 
ML  it,  tmtU  prevented  an  ovwflov;  Utat 
most  ot  tbe  land  was  low  and  mardiy,  and 
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unlit  tat  anrthlng  ^se,  and,  about  that  time, 
was  worth  less  than  60  cents  an  acre.  It  is 
also  flliown  that  the  taxes  were  paid  by 

-  Oheens  and  his  soccessors,  and  that  be  warn- 
ed off  treevaasers,  and,  particularly,  30  years 
before  this  suit  was  Instituted,  warned  the 
plaintiff,  Dominique  Harang,  that  be  (Ubeens) 
was  in  possGBslon,  with  title.   I  think  noth- 

'  Ing  farther  could  have  been  required  In  or- 
der to  take  and  retain  actual  possession.  To 
expect  an  owner  to  inclose  wltbin  a  feaca, 
some  thousands  of  acres  of  marsh  land, 

r  worth  much  less  than  the  cost  of  the  fence, 
merely  to  show  possession,  rather  impinges 
upon  the  unreasonable,  not  to  say  the  ah- 

^  surd,  and  la  utterly  inconsistent  with  the 
doctrine  of  the  majority  opinion  that  one 
of  the  fundamental  rights  i>ertaining  to  the 
ownership  of  property  la  the  right  not  to  use 
the  property,  a  doctrine  with  which  I  am  In 

r  accord  only  to  the  extent  that  I  think  that 
one  has  the  right  to  use,  or  not  use,  his  prop- 
erty, subject  to  the  conditions  prescribed  by 
law,  and.  In  neither  esse,  to  the  prejudice 
of  others,  acting  with  reference  to  those 
conditions.  In  Barrow  r.  Wilson,  38  La. 
Ann.  214,  it  was  said  that  the  lands  there  in 
question  were  marsh  lands,  subject  to  tidal 
overflow,  and  as  follows: 

"Doubtless  the  graring  of  his  cattle  thereon 
WBB  all  th«  {KwessioD  whidt  the  then  owner 
needed  of  the  lands,  and  such  possession,  ac- 
companied the  rernlar  payment  of  taxes,  as 
shown  her^n,  Is  sufflcient  In  law  to  supply  a 

S roper  foundation  tor  preaerlption.  QidoMis  t. 
lobley,  87  Ia.  Ann.  417."  . 

And  other  cases  could  be  dted  to  thz  aame 
effect  It  does  not  appear  in  the  case  dted 
that  the  land  in  dlspnte  was  part  of  a  larger 
body  upon  which  a  realdoice  was  maintained. 

Uy  learned  Brettiren  hare  based  their  rul- 
ing to  the  ^ect  that  the  law  of  Louisiana 
cannot  be  eonstrued  to  mean  that  one  may 
lose  his  rlg^t  of  action  for  the  recovery  ttf 
proper^  by  the  <veratloD  of  the  prescrlptlcm 
Uberandl  causa,  unless  It  appears  tliat  some 
one  dse^  at  the  same  moment,  acquires  the 
title  by  the  prescrlptiw  acqnirendl  causa, 
because  (it  18  said)  thore  would,  as  might, 
otherwise  occur  a  hiatus  In,  or  suspension  &t, 
the  title;  the  Idea  suggested  b^i«  that  a 
hiatus  <tf  that  kind  la  annetblng  Impossible, 
and  to  be  abhorred,  aa  nature  abhors  a 
racuum.  In  support  of  Qiat  view,  the  <vln- 
lon  dtes  Frmch  authorities  construing  pai^ 
tlcular  provisioDS  of  the  French  law,  and 
other  authorities  construing  this  common 
law,  thus  dealing  with  ttie  guestibn  as  one 
the  determination  of  whldi  depends  upon 
the  law  applicable  to  the  particular  case 
and  about  whldi  therefore  there  Is  noth- 
ing more  fundamental  than  ttiere  la  about 
Oie  QuestloD  of  the  right  to  bring  any  oth- 
er  action,  or  of  the  right  to  Inherit  prop- 
erty or  to  dispose  trf  It  by  last  will,  whldi 
righto  It  will  ba  concededf  are  derived  ixom. 


tiie  law,  and  are  subjected,  in  their  exercise, 
to  different  conditions,  not  according  to  the 
views  of  those  wlio  may  seek  to  exwcise 
tiiem,  but  of  those  who  enact  the  laws  by 
authority  of  which  they  are  exercised.  If; 
however,  the  possibility  of  the  suggested  hia- 
tus, or  suspension  Is  to  be  regarded  as  an  ob- 
stacle to  the  operation  of  the  law  estaUl^- 
Ing  the  prescripticMi  Uberandl  causa,  what  la 
to  be  said  <tf  those  laws  which  declare  that, 
under  certain  couditlons,  an  owner  shall  be 
held  to  have  abandoned  bis  prt^rty,  and 
of  the  Jurl^>rudenoe  by  whi<^  they  are  ap- 
I^Ued  (to  be  found  In  the  digests,  verbo  "Aban- 
donment") ;  and  what  is  to  be  said  of  those 
dedsirais  whl^  hold  that;  under  the  common 
law  and  the  law  of  this  steto,  the  title  to 
proi)erty  devised  to  a  corporation,  to  bo 
thereafter  created  for  charitable  purposes, 
may  be  held  in  suspense  tat  a  reasonable 
time,  until  the  devisee  is  Imught  into  exist- 
ence, as,  for  instance,  In  the  case  of  Inglis 
V.  Trustees  of  the  Sailors'  Snug  Harbor,  8 
Pet.  112,  7  L.  Ed.  622,  In  which  it  was  held 
that  a  devise  to  a  corporation  to  be  created 
by  the  L^slature,  nxnpoeed  of  several  of- 
ficers, designated  in  the  will  aa  trustees,  was 
valid,  and  In  Milne's  Heirs  v.  Milne's  Execu- 
tors, 17  La.  62,  In  whtdi  the  testator  declar- 
ed it  to  be  hia  will  and  intuition  that  two 
asylums  should  be  esteblldied,  and  (to  quote 
the'  language)  "I  institute  for  my  universal 
heirs  and  l^teee,  in  equal  shares  or  por- 
tions, the  said  four  Institutions,  that  la  to 
say:  the  two  intended  iwafllttMons  [Italics  aa 
in  the  opinion]  at  Milneburg.  and  the  two 
asylums,  aforesaid,  la  this  dty,"  etc.,  and  In 
the  course  of  the  opinion  In  which  It  Is  said: 
"Hie  Roman  law  informs  us  that  <me  who  is 
Incapable  may  be  instituted  as  heir  for  the  time 
when  hia  incapacity  shall  cease^"  citing  autliori- 
ty,  et& 

Now  It  Is  true  that  In  eadi  cX  the  caaea 
dted.  It  la  said  that  the  dispoaltloa  of  the 
will  was  oondltl(med  upon  the  creation  ot. 
the  capadty  to  recdve,  and.  In  the  first  caa^ 
that  "the  fee  simple  la  left  to  the  hdrs  at 
law  until  audi  contingency  hf^pens";  but 
there  la  no  audi  stetanent  in  the  Milne  Case, 
and  It  would  appear  to  the  ordinary  mind 
that  the  fee-simple  title  which,  in  such  case, 
would  be  left  to  the  bdr  at  law,  under  the 
common  law,  would  fall  to  carry  with  .it 
the  essential  el^ente  of  ownership,  and 
would  amount  to  nothing  more  than  a  the- 
ory of  ownership,  and,  at  most,  a  hook  ni>- 
on  which  to  hang  a  hope.  But,  from  any 
point  of  view,  the  question  of  the  devolution 
and  resting  [dace  of  the  title  would  depend 
upon  the  law  of  the  place;  and  the  law  of 
Louisiana,  which  declares  that  ''all  actions 
for  Immovable  property,  or  tot  an  entire  es- 
tet^  *  *  *  are  prescribed  by  thirty 
years,"  leaves  tiw  title  in  the  owner,  subject 
to  the  condition  tliat  if  no  right  springing 
from  It  la  exerdaed  during  a  period  of  80 
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yean,  and  It  is  tliM  fnmid  that  nich  rl^t 
can  be  ezacUed  VBly  as  the  result  ot  a  jattg- 
meat  to  be  obtained  In  an  action  against  a 
pOTSon  settlns  np  an  adverse  title,  a  court 
must  bold  tbat  tbe  ri^t  to  brliif  sodi  an 
action  baa  been  lost,  and  a  Judgment  to 
tbat  effect  will  mean  tbat  tbe  title  to  the 
property  has  become  vested  in  some  one  oth- 
er than  the  former  bolder — either  the  de- 
fendant before  the  court  or  some  third  per- 
son. 

My  learned  Bnthrm  aeem  to  tiilnk  tbat  It 
would  be  a  mtmstrons  tbing  It  one  wbo  had 
takoi  possession  of  jnroperty  but  the  day  be- 
fore  Should  be  permitted  to  ludd  it  ag^durt 
the  fonner  owner,  flumgh  tbe  latter  had  eX' 
erdsed  no  rlgtabi  and  dlsdiarged  no  obllgap 


tlons  with  respect  to  tt  for  80.  100^  or  1,000 
years.  It  ai^wra  to  me  tbat  the  case  tinu 
suggested  was  one  that  the  framers  of  oar 
Code  probably  cwstdered,  and  that  th^  mir 
have  reaclwd  the  cobduidon  that  It  would  In 
a  monstrous  thing  to  turn  out  one  whoas 
father  bad  llred  m  the  prop«ty  Cor  30  yean, 
leas  1  day,  becanse  the  stm  had  sucneded 
him  In  possession  only  within  tbe  24  bom 
I  r^ret  that  the  whole  case  waa  not  fuU^ 
consldmd  In  the  orl^nal  ojdnlcm;  but  I 
bellered,  when  that  fvAnkm  was  prepared. 
Oiat  it  was  unnecesaary  to  go  further  tban 
the  Question  whidi  was  preemted  at  the 
threduM.  and,  with  due  deference  to  mj 
teamed  Aasodatee,  I  am  still  o<  that  opto- 
ion. 
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McORORT  at  aL  T.  DONAIJ).    (No.  20S47.) 
(Supreme  Court  of  fifiisisBipplt  DlTision  A> 
Not.  4,  1»18.) 
ApTEAL  AMD  Bbbob  ^s>466  —  Sufkbsedbab — 

On  appeal  from  decree  cancellDg  appellant's 
claim  to  certain  realty  and  jdirecting  her  to  de 
liver  possesBion  to  appellee,  «ppead  bond  contain- 
ing no  conditiMi  as  to  waate  or  aae  and  occnpa- 
tion  is  iosafGcient  aa  a  Bupersedeas,  under  Code 
1906,  t  54  (Hemingway's  Code,  8  30),  altbougb  it 
compUea  with  Code  1906,  |  50  (Hemiuffway'a 
Code,  I  26),  and  motion  to  IneRHB  pemutj  of 
Buch  bond  will  be  overmled. 

Appeal  from  Chancery  Coart,  CSute  Ooun- 
ty;   6.  O.  Tann,  CSianceUor. 

Suit  between  Mn.  Bessie  McCrory  and  oth- 
ers and  B.  H.  Donald,  trustee.  From  the 
decree  rendered,  the  former  appeal.  On  ap- 
pellee's motion  to  Increase  penalty  of  super- 
sedeas ai^>eal  bond.    Motion  oTerruled. 

R.  L.  Bullard,  of  Laurel,  fbr  apprilants. 
McBeath  &  Miller  and  Neville,  Stone  &  Cur- 
rle,  all  of  Meridian,  and  S.  H.  Terral,  of  Qolt- 
man,  for  appellee. 

PER  CURIAM.  This  Is  an  appeal  from  a 
decree  canceling  appellant's  claim  to  certain 
real  prtverty  and  directing  her  to  d^rer 
possession  of  the  prc^erty  to  appellee,  and 
the  cause  now  comes  on  to  be  heard  on  mo- 
tion of  aK>ellee  "to  require  the  appellant  to 
execute  a  larger  supersedeas  appeal  bond, 
with  a  penalty  equal  to  double  the  value  of 
the  real  estate  which  the  decree  appealed 
from  directed  the  appellants  to  surrender  to 
appellee,  and  to  dismiss  said  appeal  if  said 
bond  ia  not  executed  within  the  time  fixed  by 
this  honorable  court." 

Under  section  M,  Code  of  1900  (section  80, 
Hemingway's  Code),  a  bond  to  supersede  a 
decree  for  the  delivery  of  possession  of  real 
estate  must  not  only  be  In  a  penalty  double 
the  value  of  the  real  estate  to  be  surrendered, 
and  conditioned  to  pay  all  the  costs  and  dam- 
ages, but  also  "not  to  commit  or  suffer  to  be 
committed  any  waste  thereon,  and  to  pay 
the  value  of  the  use  and  occupation  thereof 
until  the  delivery  of  possession,  in  case  the 
possession  Is  to  be  surrendered,  if  the  decree 
appealed  from  shall  be  affirmed."  The  bond 
here  involved  contains  no  such  ccmdltlon,  but 
seems  to  have  been  executed  under  and  ctun- 
plles  with  section  50,  Code  of  1906  (section 
26,  Hemingway's  Code) ;  consequently  the  ap- 
peal Is  without  a  8up<a«edeas,  and  the  mo- 
tion to  Increase  the  penalty  of  the  bond  must 
be  overruled. 

Orermlfld. 

OOUHET  et  al.  v.  CONNER  et  al.  (No.  20050.) 
(Supreme  Court  of  Mississippi.    Nov.  4,  1918.) 
-Appbal  and  Bbbob  «a»1221— Cobbkction  of 

MaNDATB— MOTIOW— TlMI  TO  PlIX. 

MotftHi  to  correct  judcnent  of  remand,  so 
•B  to  award  judgmaiit  final,  filed  after  adjoom- 
ment  and  more  than  16  days  idter  rendltioa  of 


the  jadgment,  not  predicated  on  mistake,  nor  on 

any  ground  contained  In  Code  1906,  |  1016 
(Hemingway's  Code,  |  786),  is  in  reality  sugges- 
tion of  error,  and  mast  be  overmled,  as  not  filed 
within  the  time  fixed  by  rule  14  (72  So^th.  vUi). 

In  Banc  Appeal  frcnn  Chancery  Court, 
Adams  County ;  R.  W.  Cutrer,  Chancellor. 

On  motion  to  correct  judgment.  Over* 
ruled. 

For  farmer  opisdoa,  aee  70  Soutti.  230. 

H.  a  Holden  and  J.  N.  Flowers,  both  of 
JackHm,  and  Farrar,  Goldberg  &  Dtifour,  of 
Naw  Orleans,  La.,  for  appellants.  S.  BeA- 
man  Laub  and  RatcUff  &  Kennedy,  all  of 
Natcdies,  for  appellees. 

SMITH,  a  3.  At  the  last  term  of  this 
court  the  decree  rendered  by  the  court  below 
In  this  cause  was  reversed,  and  the  cause 
ronanded.  79  South,  230.  After  the  adjoum- 
mesat  of  this  court,  and  more  than  16  days 
after  the  Judgment  was  rendered,  this  mo- 
tion was  filed  by  appellant,  praying  that  the 
Judgment  rendered  by  us  be  corrected,  so 
as  to  award  judgment  final  for  appellant 
here.  This  motion  Is  not  predicated  upon 
any  mistake  of  the  clerk  in  wterlng  a  judg- 
ment dlfferrat  from  that  rendered  by  the 
court,  nor  upon  any  of  the  matters  contain- 
ed In  section  1016,  Code  of  1906  (section  736, 
Hemingway's  Code),  but  Is  predicated  solely 
upon  the  alleged  error  of  the  court  In  re- 
manding the  canse  to  the  court  below.  In- 
stead of  rendering  final  Judgment  here ;  con- 
sequently it  is  in  reality  a  suggestion  of  er- 
ror, and  should  have  been  filed  within  the 
time  fixed  by  rule  14  (72  South,  vlil).  but, 
since  it  waa  not  so  flledt  It  must  be  and  la 
overruled. 

Overmled. 

STEVENS,  J.  (spedftUy  concurring).  I  do 
not  think  the  motion  under  ctmslderation 
amounts  to  a  suggestion  of  error,  but,  on 
the  contrary,  that  the  motion  Is  one  filed  In 
good  faith  as  such,  and  should  be  considered 
and  disposed  of  by  the  court  as  a  motion.  I 
think  the  motion  should  be  overruled,  but  not 
for  the  reason  stated  in  the  majority  opinion. 
This  motion  Is  not  predicated  upon  any  al- 
leged error  of  this  court  In  writing  or  render- 
ing the  opinion  disposing  of  this  appeal.  It 
is  not  contended  by  counsel  for  the  motion 
that  the  court  wrongfully  Interpreted  the 
law  of  this  cas^  or  that  the  court  wrongful- 
ly applied  any  legal  prindples.  The  very 
counsel  who  won  their  case  preset  tbla 
motion,  and  the  motion  Itself  Is  bottomed  np- 
on  the  very  opinion  delivered  1^  the  court. 

It  seems  to  me  that  the  decision  of  the  ' 
case  Is  one  thing,  and  the  Judgment  based  aa 
this  decision  Is  another  and  separate  matter. 
I  am  fully  consdous  of  the  fact  that  tbe 
line  of  dfflnarcatlon  between  a  motion  and 
a  suggestion  of  error  is  sometimes  very  ob* 
scare,  but  I  do  not  think  litigants  should  be 
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denied  the  right  to  have  Qie  Judgment  ren- 
dered the  oourt  corrected,  so  long  u  this 
court  has  Jailadlctlon  and  the  mandate  has 
not  be«t  sent  to  Oie  trial  coart  The  case 
Is  not  finally  rtlimfwort  of  until  the  anggestion 
of  wror  is  overniled.  If  It  then  aK»ean  that 
the  Judgment  as  entered  and  made  final  by 
the  OTermllng  of  the  suggeetlni  of  error 
Is;  for  any  reastm  appesrlng  on  the  fiu»  of 
the  record,  impnq;>er,  this  court,  In  the  exer- 
cise of  its  unlimited  constitutional  appellate 
authority  should  not  be  fettered  In  doing  full 
and  complete  Justice  by  a  set  of  j9^f-lnfllcted 
rules. 


BOARD  OF  SUPRS  OF  LAUDERDALE 
COUNTT  T.  GUARANTY  LOAN.  TRUST  ft 
BANKING  GO.  SAME  t.  FIRST  NAT. 
BANE  OF  MXntlDUN.  SAME  v.  dTI- 
ZEX8'  NAT.  BANK  OF  BIBRIDIAN.  (Nos. 
20395-20887.) 

(Supreme  Court  of  MiBsIsstppi,  IMrlalon  A. 

Not.  4.  1918.) 

1.  Appeai,  and  Ebsor  «=>1  42— Right  to  Ap- 
peal—AtrnroRiTT  OF  ATTORNBT  ClEltERAI.. 

Under  LftwB  191S,  c.  238,  autborisiiig  the 
Attorney  General  to  institute  or  defend  any  suits 
arisins  out  of  any  act  or  order  of  the  tax  com- 
mission,  the  Attorney  General  may  take  an  ap- 
peal as  an  Inddent  connected  with  the  prosecu- 
tkm  or  defBiiae  of  a  suit. 

2.  Appbai,  and  Ebbob  4=»142— Right  to  Ap- 

PEAI^AUTHOBITY  OF  ATrOBNET  GeNEBAL. 

Under  Laws  1918,  c.  238,  anthorizing  the 
Attorney  General  to  institute  or  defpud  any  suit 
arising  out  of  any  act  or  order  of  the  tax  com- 
mission, the  Attorney  General  may  bring  an  ap- 
peal, although  the  judgments  below  were  render- 
ed prior  to  the  passage  of  the  statute,  he  beini; 
auuiorized  by  the  act  to  take  up  the  suit  at  any 
stage  thereof. 

8.  Appeal  and  Erbob  ^=142— Bight  to  Ap- 
peal— Authobitt  of  Attobnet  Genebal. 
Where  the  Attorney  General  bas  brought  a 
former  appeal  In  a  case  inrolTisg  an  act  or  or- 
der of  the  tax  commtssiMi,  as  a  mere  Interloper, 
Code  190^  I  49^  (Hemingway's  Code.  S  3198), 
prohiibiting  appeals  after  dismissal,  has  do  ap- 

Elication  to  a  subsequent  authorized  appeal 
rought  by  him. 

Appeal  from  Chancery  Court,  Lauderdale 
County ;  Q.  C.  Tann,  Ghanc^or. 

Actloiw  hy  the  Board  of  Supervisors  of 
Lauderdale  County  against  the  Guaranty 
Loan,  Trust  &  Banktng  Company,  against  the 
First  National  Bank  at  Meridian,  and 
■against  the  Clthsens'  Nation^  Bank  of  Me- 
ridian. Judgments  fOr  defendants  in  each 
cas^  and  plaintiff  appeals.  On  motions  to 
dismiss  ai^ieals.  Motions  orerruled. 

Frank  Soberson,  Asst.  Atty,  Gen.,  for  ap- 
pelant. Baskln  &  WUbouru,  of  Meridian, 
for  appellees. 

SMITH,  O.  J.  These  cases  arise  out  of 
orders  of  the  tax  commission,  and  this  Is 
their  second  appearance  In  this  court;  the 
appeals  Jn  both  Instances  being  taken  on  the 
petition  of  the  Attorney  General.    The  for- 


mer appeals  were  dismissed  (117  Mlsa.  132, 
77  aiuth.  053),  fbr  the  reasoa  diat  there  vas 
then  no  statute  In  eztstence  antlkorixliig  so 
appeal  in  sudi  cases  on  petitiim  of  t^  At- 
tomey  General.  After  the  former  appeals 
were  dismissed,  and  prl<»  to  the  taking  of 
the  aiowals  here  in  question,  chapter  23S. 
Laws  laiSk  was  eqacted,  by  wfaldi  the  Attor- 
ney General  Is  *'aittliorlied  to  Institute  at 
defend  any  salts  aristng  ont  of  anj  act  or 
order  of  the  tax  oonuntsslon,"  eta 

[l.i]  The  takhig  of  an  anieal  is  one  of 
tbm  Inddenta  connected  wltta  the  proaecutkn 
or  the  defense  at  a  salt,  so  that  1^  this  stat- 
ute the  Attorney  Geneial  is  now  authorised 
to  prosecute  appeals  in  cases  of  the  chanc- 
ter  here  In  question.  That  the  Judgments  In 
the  court  below  were  roidered  prior  to  the 
passing  of  this  statute  Is  not  material,  for 
by  It  the  Attorney  General  Is  authorised  to 
take  up  the  prosecution  or  defense  of  su<^ 
suits  at  any  stage  of  the  procedure  therein. 

[SI  Section  4922.  Code  of  1906  (sectiMi 
3198,  Hemingway's  Code),  has  no  applica- 
tion here,  for  the  reason  that  the  former 
appeals  wer«'  not  taken  by  any  of  the  parties 
thereto;  the  Attorney  General  being  at  that 
time,  in  the  language  of  his  present  briel 
"a  mere  Interloper."  Bull  t.  Harr^  7 
How.  9. 

It  follows,  f^m  the  foregi^g  vlevB,  that 
the  motions  to  disndss  the  appeals  must  be 
and  are  OTcrmled. 

Orerruled. 


SMITH  T.  STATE.    (8  Div.  325.) 

(Court  of  Appeals  of  Alabama.   June  29,  191S. 
Rehearing  Denisd  Oct  8,  1918.) 

1.  Cbiuinal  Law  *»563— Coapoe  Daucn 

— ClBCUmTAHTLU,  SVIDBHCE. 
The  corpus  dcUcti  may  be  proven  &cti 
and  circumstances,  positive  direct  evidence  n« 
being  indiapoiBaUe. 

2.  CanaNAL  Law  «=>693  —  Objbctioiis  to 
Testimoht— Time. 

Objection  to  testimony  of  a  witness  camr 
too  late,  where  not  made  nntil  question  had 
bc«i  asked  and  witness  bad  gireti  his  answer 
thereto. 

3.  Labcent  *=»43— Cobpds  Dbuctx— Kn- 

DENCB— ADUBaXBILITT. 
Testim(»iy  of  witness  that  he  had  seen  R. 
to  whom  defendant  had  given  alleged  stolm 
property,  in  possession  thereof,  ketd  competent 
as  tending  to  prove  corpus  delictL 

4.  Cbiuiral  Law  «=>407(2)  —  Pailtte*  to 
Beplt  to  Inottlfatobt  Statooesit. 

Statement  by  B.,  In  presence  and  beariac 
of  defendant,  that  d^endaot  had  given  him  al- 
leged stolen  property,  was  an  inculpatory  atan- 
ment,  calling  for  a  response  by  defendant,  asd, 
where  he  faued  to  respond,  evidence  thereof  vai 
admissible. 

5.  Cannnai:.  Law    ig-'i  110(1)— Comclpiojw 
of  Wmrass. 

A  witness  cannot  testtfy  aa  to  what  azkotber 

witness  knows  about  a  matt»;  this  beinr  ■ 
conclusion  or  opinion. 
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6.  Cbi^irai,  tJLW  «sb448(1>— CoH<n.U8XOn8 
OF  Witness. 

The  general  rale  U  tiiat  witD««es  mast 
testify  to  facts,  ud  are  not  permitted  to  give 
their  concliudoiifl,  or  to  ezpM«  mer*  matters  of 
i^iitkm. 

7.  CsDaNAX.  Law  «ss>7B3^  —  Ajtihiutivb 

Chaboe. 

Where  eTidenc&  if  beliered  b^ond  a  rea- 
■mable  doubt,  authorized  conTfcnon,  afBrma- 
tive  darse  tot  d^endant  was  properly  refused. 

A[^>eal  Crom  Circuit  Court,  Mootsomery 
County;  Leon  McOord,  Judge. 

Kaymond  Smith  was  convicted  wider  an 
.indictment  charging  grand  larceny,  receiv- 
ing stoloi  xtroperty.  etc,  and  appeals.  M- 
flrmed. 

Wm.  R.  BraasoU  and  KaaseU  A  Brasseli, 
all  of  Bfontgomerr,  tor  ai^ellant  1*.  Jjoyd 
Tate,  Atty.  Gen.,,  for  the  State. 

BRIOKEN,  J.  The  defendant  was  Indict- 
ed, Jointly  with  another,  who  was  not  on 
trial  in  this  case,  for  the  offense  of  grand 
larceny  in  counts  1  and  2  of  the  indictment, 
and  for  receiving  stolen  property,  etc.,  In 
the  third  count.  There  was  a  general  ver- 
dict of  guilty  as  diarged,  and  the  defendant 
was  amtenced  to  imprisonment  in  the  peni- 
tentiary for  a  term  of  three  years. 

[1]  On  this  appeal  it  is  first  contended  that 
the  corpus  delicti  ^s  not  proven.  However, 
an  examtnation  of  the  testimony,  as  shown 
by  the  bill  of  exceptions  in  this  case^  dis- 
closes the  fact  that  there  Is  no  merit  in  this 
contention.  It  has  repeatedly  be^  held 
by  the  Suprone  Conrt,  and  by  this  court, 
that  it  Is  not  indispensable  to  the  proof  of 
the  corpus  delicti  that  it  should  be  proven 
by  positive  direct  evidence.  It  may  be  proven 
by  facts  and  circumstances  from  which  the 
Jury  Dilgbt  l^Uy  infer  that  the  offense  has 
been  committed.  Ryan  t.  State,  100  Ala.  94, 
14  South.  868 ;  Tmett  T.  State,  10  Ala.  App. 
106,  64  Sotitb.  02d.  In  the  instant  case,  the 
testimony  of  state's  witnesses  CSiandler,  King 
and  Gates  afforded  ample  evidence  from 
which  the  jury  could  legally  InfCT  that  the 
offense  charged  had  been  committed. 

[1,  S]  The  objection  of  the  defendant  to 
the  testlniony  of  the  witness  King  that  be 
saw  Benjamin  with  the  alleged  stolen  prop- 
erty at  or  near  the  Western  Depot  came  too 
late,  as  the  objection  was  not  made  anttl  aft- 
er the  question  had  been  asked  the  witness 
and  his  answer  thereto  given,  and  the  court 
did  not  err  In  overruling  It.  Moreover,  this 
testimony  was  relevant  as  a  circumstance 
going  to  prove  the  comus  delicti. 

[4]  The  statement  of  Benjamin  that  the 
defendant  gave  Mm  the  barrel  of  sugar,  the 
property  alleged  to  have  been  atcden,  is  treat- 
ed by  defendant's  counsel  as  a  confession, 
and  his  objections  in  the  court  below  and  ar- 
gument in  brief  here  are  based  tipon  this  theo- 
ry ;  it  being  contended  by  him  that  no  proper 


predicate  had  been  laid  for  the  introduction 
of  this  atatem^t,  and  that  the  corpus  delicti 
was  not  proven,  etc.  This  statement  of  Ben- 
jamin, as  testified  to  by  several  witnesses, 
was  in  no  sense  a  confession  by  hiiq,  but 
was  an  Inculpatory  statement  in  the  nature 
of  an  accusation  made  In  the  presence  of  the 
defendant,  who  stood  silent,  and  the  state- 
ment or  accusation  was  not  corrected  or 
denied  by  him.  The  well-settled  rule  in  rela- 
tion to  Evidence  of  this  character  is  that  the 
statement  must  be  of  a  character  which  nat- 
urally calls  for  a  r^ly,  and  the'party  to  be 
affected  by  it  must  be  In  a  situation  in  which 
he  would  probably  respond  to  It  We  can- 
not doubt  that  the  statement  made  by  Benja- 
min in  the  presence  and  hearing  of  the  de> 
fendant  that  he  (defendant)  gave  Urn  the 
barrel  of  sugar  was  such  as  naturally  to  call 
for  a  response  from  the  defendant.  There 
was  nothing  In  his  situation  or  surroundings 
which  made  It  Improbable  that  he  would  re- 
spond, he  did  not  do  so,  and  there  was  no 
error  in  the  ruling  of  the  court  in  this  con- 
nection. 

[i,  I]  Hie  court  did  not  err  In  sustaining 
the  state's  objection  to  the  question  pro- 
pounded to  witness  Benjamin:  "Did  Ray- 
mond Smith  know  you  had  that  barrel  of 
sugar  on  that  dray?"  A  witness  cannot  tes- 
tify as  to  what  another  witness  knows  about 
a  matter,  as  this  would  call  for  a  conclu- 
sion on  the  part  of  the  witness,  or  would 
be  the  expression  of  a  mere  matter  of  opin- 
ion. The  general  rule  is  that  witnesses 
must  testify  to  facts,  and  are  not  permitted 
to  give  their  conclusions,  or  to  express  mere 
mattors  oifcpbaSoa,  and  the  matter  Inqnired 
about  Is  a  qoeetiw  for  the  Jury  to  determine, 
when  taken  In  connectloa  with  all  the  other 
evidence  in  the  case. 

The  roUngs  at  the  conrt  on  the  ouestion  of 
flight  of  the  defendant  were  tree  from  error. 
On  ttiis  question  the.  defendant  was  per- 
mitted to  explain  bis  Mgbt,  and  was  al- 
lowed to  show  that  llie  reaaoD  he  did  flee 
from  the  state  was  because  of  Ms  fear  of 
having  to  go  to  Jail.  Other  facts  In  this 
connection,  offered  to  be  proved  by  the  de- 
fendants^ vete  dearly  inadmissible. 

[7]  The  afflrmatlve  (Siarge,  requested  by 
the  def&idant,  was  jHroperly  refused,  as 
there  was  ample  eridraice  In  the  case  to  Jus- 
tify a  submiaslon  of  the  case  to  the  Jury 
for  its  consideration,  and,  If  believed  by 
them  beyond  a  reasonable  doubt,  to  au- 
thorize them  in  convicting  the  defendant 

The  action  of  t||e  court  In  refusing  to 
grant  a  new  trial  is  not  presented  for  review. 
Acts  1915,  p.  816;  King  v.  State,  75  South. 
692;  Britton  v.  State,  74  South.  721;  Ben- 
ton T.  State,  76  South.  476;  SeU  T.  SUte, 
75  South.  181. 

The  Judgment  Is  affirmed. 

Affirmed. 
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ORAWLBT  T.  8TATB.    (7  Dir.  640.) 

(Court  of  AkmsIi  of  AlilwM.  JTune  11, 1016. 
Behuxiac  Denied  Oct.  8,  lOia) 

1  CmncrtfAl,  Law  «fc»368(2)— Bvidewc*— Rm 

In  prosecution  for  MMult  with  Intent  to 
morder,  erideoce  relative  to  defendant's  wife's 
■creaminc  immediately  before  gun  wai  fired  Md 
admisaible  u  part  of  res  fcstie. 
2.  OmanAi.  Law  •ssSeSdHBrniBftov-Bis 

In  proBocotion  for  asiaolt  with  Intent  to 
murder,  testiinoDj  by  the  irlfe  of  prosecntlnK 
witnew  relatins  what  took  plac«  between  her 
and  her  buband  at  the  tioia  of  the  ibootiBC 
waa  admladhla  ai  part  ai  tm  iMtia. 
8.  WxTnisau  •ssSTd-TunicoirT  on  Bju>i- 

BKOT  EkUMIHATIOH— INTKBBBT    0*  Wrr- 

Where  sUta  witnew  taitlfied  on  croB«<ei> 
aminatiou  that  Ua  fcellnfa  toward  defendant 
were  sood  and  that  he  had  come  all  the  way 
from  another  state  to  testify,  It  waa  proper  for 
witneaa,  on  redirect  examination,  to  testify  that 
he  had  baen  aabpcsnaed;  audi  evidence  being 
admissible  to  rebut  the  proposition  of  nndae 
feelings  and  Interest  acauiat  defendant  on  his 
part. 

4.  CBUnf AL    Law  «s>417(1(9^Btxdki<ob— 

SKLT-SBBVIlfO  DxCtASAHOlfS. 
lu  proeecotion  for  assault  with  intent  to 
marder,  testimony  by  defendant's  wife  as  to 
defendant'a  conduct  and  statements  prior  to  the 
shooting  was  Inadmiarible,  beinc  self-serring. 

6.  Cbiminai.  Law  «s»81B{l^lKBntTonoiTa 
EixcLUDiHo  Issmn. 

In  prosecution  f6r  assault  with  intent  to 
murder,  bistrueti<na  wUch  would  have  pre- 
dnded  a  consideration  by  Jnry  of  an  assaolt,  or 
an  assault  with  a  weapon,  mlsdemeanora  com- 
prehended and  included  In  the  felony  charge, 
were  propetiy  refuaed. 

«.  CmaNAi.  Law  ^820(1)— IirfeisuOTZonfl 

COTBUD  BT  ChABOE. 

An  instruction  fully  covered  by  the  oral 
charge  waa  property  refused. 

7.  Cbiminai.  Law  «9>S14^,  9)— Absraot  — 
Ihstbcctiow. 

Iq  prosecution  for  assault  with  Intent  to 
murder,  defendant'a  instruction  that  Jury  could 
not  convict  if  it  found  that  defendant  did  not 
know  prosecntiag  witness  was  in  the  room 
when  uie  shot  was  fired  was  properly  refused 
as  abstract,  where  there  was  no  evidence  that 
defendant  did  not  have  such  knowledge. 

8.  CBmirAi.  IjAW  •s»708(l)-'MiBUASzno  In- 

STBUCTZON— <BXA80HABLE  DOUBT. 

In  prosecution  for  assault  with  intent  to 
murder,  instruction  that  burden  is  .upon  state 
to  satisfy  each  juror  beyond  all  reasonable 
doubt  that  each  and  every  material  allegation 
is  true  Aeldl  misleading. 

9.  CvaanAL  Law  ^1066,  1124<4}— Afpeai. 
—  Recobd  ~  Bnx  or  ExoBPtioHfl  —  New 

Tbial. 

Under  Acts  1915,  p.  722,  court's  refusal  to 
grant  new  trial  will  not  be  reviewed,  where 
no  exception  to  court's  ruling  was  taken,  and 
bill  of  exceptions  does  not  contain  the  motion, 
the  order  thereon,  or  the  evideiicfl  taken  in 
support  of  th«  motion. 

Appeal  from  Circuit  Ocmrt,  Etowah  Coun- 
ty; J.  B.  Bladwood,  Judge. 

^t  Crawly,  allaa^  waa  convicted  of  as- 
sault with  Intent  to  murder,  and  he  appeals. 
Affirmed. 


The  evidence  tended  to  Atm  that.  In  the 
absence  ot  defendant,  Grover  Higlitoww  had 
certain  goods -of  defendant  attadtied  for  rem, 
and  tbat  npon  the  retom  of  defendant  ht 
came  Into  the  house  and  walked  tlirough  the 
bouse.  The  other  witness  sUted  that  be 
heard  the  wife  of  def^dant  scream,  and  that 
she  broke  and  ran  Into  the  bade  yard,  and 
continued  to  scream  and  halloo  out  there- 
and  that  Immediately  defmdant  came  to  the 
room  where  witness  was  and  lunged  against 
tne  door,  and,  on  witness  starting  to  <^n  the 
door,  defmdant  fired,  the  shot  breaking  i 
bole  In  the  door,  and  a  splinter  striking  wit- 
oesg.  Witness  stated  that  he  had  no  feeting 
against  defendant,  and  it  waa  shown  that  at 
the  time  of  the  trial  wltneas  was  livlBg  in  At- 
lanta, Oa.,  but  had  come  all  the  way  to  Gads- 
den to  attend  the  trial  whereupon  the 
tor  asked  him  how  he  came  to  know  that  the 
case  was  aet  down  for  tbat  day,  and  wltnen 
replied  that  he  had  a  ■ommoos  to  uspeu 
that  day,  together  with  t  letter  from  the 
sheriff  asking  him  to  come.  Hra.  High  tower, 
wife  of  i^oaecutor,  waa  permitted  to  testiCr 
that,  after  defendant  had  rapped  on  the  door 
and  said  tbat  be  wanted  cover,  she  ran  to  bet 
husband  and  a«id,  "Zoa  are  notsotne  to  opea 
the  door."  aod  ho  Jut  aald,  '*Oh,*'  like  thai, 
and  reached  for  the  knob.  The  wife  of  de- 
fendant teatlfled  tbat  defendant  warn  out  all 
day  and  came  home  about  half  am  hour  be- 
fore the  Cnmble ;  that  be  had  beat  drlnklag 
all  day,  and  that  when  he  came  iu  be  tou 
her  that  be  was  going  to  see  what —  Here 
objection  was  interposed,  and  oounad  stated: 

"We  offered  to  show  that  just  inunediatelT 
before  the  ahMting  this  man  came  in  intoxicai- 
ed  and  aaid:  'I'm  going  to  go  to  Hightower  asi 
tell  him  I  want  to  get  part  of  that  fnmitnrt.' 
Whereupon  defendant's  wife  said  to  hla: 
'Hightower  ho  got  a  gun;  he  baa  gc*  a  pist^ 
ana  don't  you  gc^  And  defendant  lucked  isf  hii 
gun  and  saidt        going,'  and  he  went." 

The  following  diargee  were  rcifaaod  to  de- 
fendant: 

A.  The  court  charges  the  Jury  tbat  tlk^  vrt 
each  believe  beyond  every  reasonable  doabt  tei 
defendant  ia  guilty  aa  charged;  otherwise,  tbtr 
must  acquit  him. 

B.  In  order  to  convict  defendant,  you  moft 
believe  under  the  evidence  beyond  all  resNC- 
able  doubt  that,  at  the  time  the  shot  was  fired 
Uie  defendant  intended  to  kill  Grover  High- 
tower. 

C.  If  yon  find  that  at  the  time  the  shot  -nt 
fired  defendant  did  not  know  Grover  Hiefatovti 
was  in  the  room,  then  you  cannot  convict  hiin. 

D.  Before  you  can  convict  defendant,  yon  nos: 
believe  beyond  all  reasonable  doubt  tbat  de- 
fendant assaulted  Grover  Oghtower  with  tbt 
intent  unlawfully  and  malidouBlx  to  kill  bin). 

E.  The  burden  is  cast  upon  the  state  to  si'- 
Isfy  each  and  every  member  of  the  jury  beyuc^ 
all  reasonable  doimt  that  each  aiM  ereiy  ma- 
terial allegation  contained  m  the  indictBieiu  ii 
true,  and,  failing  to  do  so*  they  cannot  coanct 
defendant 

The  record  contains  a  motion  tor  a  btv 

trial,  and  the  order  <m  the  motiom ;  but  t::-' 
same  Is  not  set  out  In  the  bill  of  exceptloiis 
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nor  does  the  record  contain  any  aooomit  of 

au  ezcctptloii  being  taken  to  flie  action  c»f  the 
court  In  overruling  the  motion. 

Thomas  S.  Judge,  of  Blrmlngbam,  and  L. 
B.  Rainey,  of  Oadsdoi.  for  appellant  F. 
Loyd  Tate,  Atty.  Gen^  and  Enunett  S.  TOtg- 
pen.  Aast  Atty.  Oen..  for  tbe  State. 

BRXCKEN,  J.  The  defMidant  was  Indict- 
ed, tried,  and  convicted  tor  tlie  olt&ae  of 
ssaaolt  wldi  Intent  to  mnrte.  and  waa  sen- 
tenced to  five  years*  Imprisonment  In  fiw 
peDltentiary. 

Tbe  errors  complained  of  on  tills  appeal  re- 
late to  the  mUngs  ot  the  court  upon  Qie  evi- 
dence, and  the  refusal  of  the  conrt  to  give 
several  written  charges  requested  by  the 
defendant,  and  also  to  grant  a  new  trial. 

n,  I]  There  was  no  error  in  overraUag 
&e  objectim  to  the  testimony  of  state'?  wit- 
ness Hls^tower  relative  to  the  wife  o£  tbe 
defendant  screaming  immediately  before  tbe 
gnn  flred,  as  this  testimony  related  clearly 
to  tbe  res  gests  and  was  therefore  admissi- 
ble ;  and  ftor  like  reason  the  ohjecttm  to  the 
testimony  of  Mrs.  Blghtower  as  to  what 
took  place  between  her  and  her  hnaband  at 
the  very  time  of  tbe  shooting  was  also  prop- 
erly oTsmiled. 

[>]  On  crosB-euuoinallon  of  state's  witness 
Hightower,  he  teatlfled  that  his  feelings  to- 
wards the  defendant  were  perfectly  good, 
yet  he  had  come  all  the  way  from  Atlanta 
to  attrad  the  trial.  It  was  not  tfror,  there- 
fore, for  the  court  to  allow  this  witness,  on 
redirect  examination,  to  state  that  he  bad  re- 
ceived a  summons  to  attend  the  trial  from 
the  sheriff  through  the  mall.  It  was  clearly 
apparent  that  the  dtfendant  sought  by  this 
examination  to  show  interest  and  feeling 
upon  bis  part  as  against  the  defendant,  and 
It  was  perfectly  proper  that  this  witness 
sbould  be  allowed  to  state  the  above  facts 
relative  to  having  received  the  summons  to 
rebut  tbe  prc^sltion  of  nndne  feelings  and 
Interest  on  his  part. 

{4]  Tbe  statmenta  and  conduct  of  tbe  de- 
fendant prior  to  the  shooting  were  of  a  self- 
serving  cliaracter,  and  the  court  did  not  err 
in  not  permltflng  Mrs.  Pat  Crawley,  wife  of 
tlie  defendant,  to  testify  to  these  facts. 

[fi]  Charges  A,  B,  and  D  were  each  prop- 
ei4y  refused.  The  lndictm»it  charged  the 
defendant  with  assault  with  Intent  to  mur- 
der, which  charge  also  Involves  an  assault, 
or  an  assault  with  a  weapon,  etc.,  misde- 
meanors comprehended  and  included  in  the 
felony  <diarge,  and  these  refused  charges  pre- 
cluded the  Jury  tnm  a  omslderatlon  of 
tber  of  Qiese  offenses,  and  there  was  no  er- 
ror In  their  refusal. 

Cft>  n  Charge  O  was  properly  refused.  This 
dia.rg«  was  fully  covered  by  the  oral  charge 
at  tlM  court,  and  it  waa  alao  abstiact;  Aere 
hetnS  no  teetfanony  tn  the  case  that  the  de- 


fendant did  not  know  Grover  High  tower  was 
In  tlie  room  at  the  time  he  llred  tbe  shot. 

[t]  Charge  B  wta  mialMdlng  and  was 
pn^Torly  refused.  When  an>Ued  to  a  <^rge 
of  assault  with  Intent  to  murder,  or  ofiber 
offenses  of  whldi  thm  are  different  degrees; 
a  similar  diarge  has  heoi  held  to  be  bad  re- 
peatedly by  Ibis  court  and  by  the  Supreme 
Court  Lacey  v.  State,  18  Ala.  App.  212, 
242,  68  South.  708;  May  v.  State,  79  South. 
077;  John  Null  t.  State,  79  South.  078; 
Uttleton  T.  State.  128  Ala.  81,  29  South.  890; 
StobflU  T.  States  116  Ala.  4S4,  28  Souttt.  162. 
Furthermore,  tbe  prlndple  of  law  attempted 
to  be  embodied  in  Oils  charge  was  fUrly 
and  substantially  covered  the  oral  charge 
of  the  court. 

[I]  The  action  of  the  court  In  refusing  to 
grant  a  new  trial  Is  not  presented  In  a  man- 
ner authorlzliig  a  review  of  the  ruling  ot  the 
court  on  ttils  question.  Acts  1916,  p.  722; 
Ross  T.  State,  78  Bonth.  309;  King  v.  State, 
IS  South.  602;  Henry,  aUas  Boose  O'Neal, 
V.  State,  79  South.  168;  Powell  v.  Folmar, 
78  South.  48. 

The  record  is  without  wror,  and  (here  Is 
no  error  oS  a.  iffeJudlcLal  nature  In  any  of 
tbe  mUngs  of  the  court  The  judgment  of 
conviction  Is  therefore  affirmed. 

Affirmed. 


LBB  T.  aTATD.    (4  Dir.  SOL) 

(Court  of  Appeals  of  Alabama.   June  29,  1918. 
Rehearing  Denied  Oct  8.  1918.) 

1.  StATUIXS  «=>141(2)— BC-XHAOTHElfl— Sbt- 

TiNQ  Out  at  Imoth. 
Acts  1915k  P<  862,  re-establishinc  county 
cowts,  is  not  violative  of  Const.  $  4o,  provid- 
ing that  laws  re-enacted,  amended,  or  extended 
shall  be  set  out  at  length. 

2.  CaiMinAL    Law  <t=9655(6)— Tauir-An- 
NotmcuaufT  of  Judge. 

Announcement  by  trial  judge  In  open  court 
during  closing  argument  of  state's  solicitor  that 
further  argument  was  unnecessary,  as  he  would 
give  general  charge  for  state,  which  he  correct- 
ly gave,  was  not  error.  , 

Ai^>eal-from  Circuit  Court  Barbour  Coun- 
ty; J.  S.  Williams,  Judge. 

T.  J.  Lee  was  convicted  of  practicing  den* 
tlstry  wlOumt  a  license,  and  he  appeals. 

Affirmed. ' 

Tbe  facts  were  without  dispute  that  de- 
fendant had  practiced  dentistry  without  a 
license,  making  charges  therefor,  and  that 
be  bad  not  received  a  Ucrase  fmn  tbe  State 
Board  of  Dental  Bzamlners,  nor  was  there 
such  a  license  on  file  In  the  office  of  the 
lodge  ot  prolHite  of  Baibour  county. 

McDowell  &  McDowell,  of  BuCaula,  for  ap* 
peOlant  F.  Loyd  Tate,  Atty.  Qeu.,  for  tbe 
State. 

SAUFORD,  J.  [1]  Two  questions  are  pre- 
sented for  review,  Tbe  first:  Is  the  law 
re-estabUshIng  county  courts  (Acts  191^  p. 
TtAA  as  being  enacted  In  violation  oC 
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Becdon  4S  of  the  Constitution  f  So  far  as 
this  court  Is  concerned,  this  question  Is  set- 
tled adversely  to  appelant  Id  the  case  of 
State  ex  reL  Garrett  t.  Torbert  (Sup.)  77 
South.  37. 

[2]  SecMid.  Both  the  state  and  def«idant 
requested  ot  the  court  In  writing  the  giving 
of  the  general  afBrmative  diarge.  After  the 
opening  ailment  by  the  solidtor  and  the 
argument  by  defendant's  counsel,  the  solicitor 
bpgan  his  closing  argument,  whereupon  the 
court  told  the  sc^ldtor  in  the  presence  and 
hearing  of  the  Jury  that  further  ot^ment 
was  unnecessaTT,  as  he  would  give  the  charge 
as  requested  In  writing  by  the  state.  To  this 
statMuent  of  the  court  the  defendant  reserv- 
ed an  exception.  The  announcement  by  the 
Judge  in  open  court  that  he  would  give  the 
general  charge  for  the  stat'e^  which  he  cor- 
rectly gave,  was  not  error. 

There  is  no  error  In  the  record,  and  the 
Judgment  Is  affirmed. 

Affirmed. 


ORANB  V.  STATE. 

OSnpreme  Court  of  Florida.    Aug.  12,  1018. 
Behearing  Denied  Oct.  81.  1918.) 

fSyUohut  T>v  the  Couri,} 

1.  E^BKZZUaUNT    ^321  —  "ElCPLOTft    in  A 

County  Office." 
A  trustee  of  coantr  bonds  is  an  "employ^ 
in  a  county  office"  witoin  tbe  meaning  of  sec- 
tion 8317,  Gen.  St  1906  (section  3.117,  Comp. 
Laws  1914),  defining  embezzlement  by  state, 
count7,  and  munidpal  officers  and  "any  deputy, 
clerk  or  empIoy6  in  any  state,  county  or  mimid- 
pal  office." 

2.  InDICTHKHT  AHD  iHrOBUATIOH  «»120  — 
SURFLUSAOK. 

Where  an  information  charges  that  the  de- 
fendant, "an  officer  of  tbe  county,"  to  wit,  "a 
trustee  of  county  bonds,"  did  receive  and  em- 
bezzle, etc.,  the  words  "an  officer  of  the  county" 
may  be  regarded  as  harmless  surplusage, 
a  Cbimikal  Law  «=»1168(1),  1172(1)-Bul- 

INQ  ON  InSTEUCTIONS  AND  EVIDENCE— Re- 
VEBSIBLE  EbBOB. 

Alleged  errors  in  giving  or  refusing  charges 
or  instrucdons;  and  in  tbe  admission  or  rejec- 
tion of  testimony  which  do  not  weaken  the  ef- 
'  feet  of  tbe  admitted  testimony,  and  which  do 
not  reach  tbe  legality  of  tbe  trial  itself,  will  not 
be  considered  grounds  l<x  reversal,  where  tbe 
evidence  leaves  no  room  for  reasonable  doubt 
oi  the  defendant's  gnilt. 

4.  Cbihinai.  Law  «=s>1186(4)— Teohnicai,  Eb- 

BOBS— ReVEBSAI^ 

A  judgment  of  conviction  will  not  be  re- 
Tersed  on  writ  of  error  even  if  technical  errors 
were  committed  in  rulings  on  the  admissibility 
of  evidence  or  in  charges  given  or  refused  or 
in  other  matters  of  procedure,  where  tbe  evi- 
dence of  gnilt  is  dear  and  ample,  and  no  funda- 
mental rigbts  of  the  defendant  were  violated, 
and  it  appears  from  the  whole  rec<nd  that  sudi 
technical  errors,  if  any,  were  not  pr^udidal  to 
the  defendant 

(Additional  Syllahiu  by  Editoriai  Staff.) 

6.  E'HBEZZLEHBNT  4S»38— EVIDENCE  —  RESTI- 
TUTION. 

Ill  tbe  prosecution  of  a  trustee  of  county 
bonds  for  embesElement,  testimony  relative  to  a 
demand  for  restitution  was  immaterial. 


6.  Chminal  Law   ^1172fl)  —  Appul  — 

HabUXJESS  EsBOft—IlfSTKUCTJON. 
In  such  prosecution  charges  referring  to  dr- 
tendant  as  an  officer  were  harmless,  where  hf 
was  specifically  referred  to  therein  as  a  trustee 
of  county  bonds  in  accordance  with  tbe  chan;- 
and  tbe  evidence,  and  was  within  statutory 
definition  of  crime  as  allcgtMl. 

7.  EUBEZZUUENT    <8=>4S(1)  — EHBEZZIXVE5T 

BY  County  OmcEs— Chaboe  or  Besiitc- 

TION. 

In  lueh  prosecution  s  charge  Telative  tc 
restitution  was  properl;  refused. 

Error  to  Criminal  Court  of  Record,  Hilb- 
bwough  County;  Lee  J.  Gibson,  Judge. 

James  E.  Crane  was  convicted  of  embei' 
Element,  and  he  brings  error.  AfBnned. 

Thomas  Palmer^  of  l^mpa,  tor  plaistif 
In  error.  Van  C  Swearingen,  Atty.  Gen- 
and  O.  O.  Andrews,  Asst  Atty.  G«n.,  for  tho 
Stata 

PER  CURIAM.  This  writ  of  &roT  was 
taken  to  a  Judgment  of  convlctloD  for  em- 
bezzlement. 

The  Information  Is  as  follows : 
"Be  it  remembered  that  Wm.  H.  JadksMu 
lidtor,  for  the  countr  of  Hillsborough,  prosecut- 
ing for  the  state  of  Blorida,  beliv  presHit  m 
said  court  on  the  16th  day  of  Febraary.  in  tl:^ 
year  of  our  Lord  one  thousand  nine  nnndrel 
and  seventeen,  gives  the  court  to  be  infonue-l 
and  understand  that  James  E.  Crane,  late  of 
t^e  Gonnty  of  Billsborough  aforesaid,  in  tfa^ 
state  aforesaid,  on  the  15th  day  of  June,  ir 
the  year  of  our  Lord  one  thousand  nine  hundrfv^ 
and  sixteen^ith  force  and  arms  at  and  in  tbe 
county  of  Hillsborough  aforesaid,  beine  tb-n 
and  tnere  an  officer  of  tbe  connty  of  Huld>^ 
ongh,  a  county  ot  the  state  of  Florida,  under 
the  laws  of  the  state  of  Elorida,  to  wit,  a  trus- 
tee of  county  bonds,  and  while  sudi  officer,  t« 
wit,  a  trustee  of  county  bonds,  did  receive  and 
take  into  his  possession  certain  moneys,  ibe 
pnqwrtv  of  the  county  of  Hillsboroas^,  m.  conn- 
ty of  me  state  of  Florida  under  the  laws  cf 
tne  state  of  Florida,  to  wit,  three  thousand  three 
hundred  thirty-nine  dollars  and  tbirty-one  cents, 
for  and  in  the  name  and  on  account  of  the  coun- 
ty of  Hillsborough  aforesaid,  and  said  montr 
so  as  aforesaid  coming  into  his  pooseasion  bj 
virtue  of  his  said  office  as  a  trustee  of  conctr 
bonds  as  aforesaid  he,  the  said  James  B.  Cnsst. 
did  thML  and  there,  to  wit,  mi  the  15th  day 
of  June,  A.  D.  1916,  in  the  connty  and  stsR 
aforesaid,  did  feloniously  embezzle  and  fekai- 
otisly  and  fraudulentiy  convert  into  his  own  n»e. 
to  wit,  three  thousand  three  bundled  thirty-nisr 
dollars  and  thirty-^me  cents  in  money  current 
in  the  United  States  of  Ameriea,  of  the  value 
of  three  thousand  three  hundred  thirty-cJac 
dollars  and  tbirty-one  cents  in  money  current 
in  the  United  States  of  America,  a  more  partic- 
ular description  of  which  is  to  the  soUcdtor  un- 
known, against  the  forms  of  the  statute  in  sa>i. 
case  made  and  provided,  and  to  the  evil  exam- 
ple of  all  others  In  the  like  case  affieading.  aa^. 
against  the  peace  and  dignity  ot  tbe  state  of 
Elorida. 

"And  be  It  further  remembered  that  "Wic. 
H.  Jackson,  solicitor  as  aforesaid,  pro«ecatisf 
as  aforesaid,  being  present  in  aaid  court  « 
the  day  and  year  first  aforesaid,  givea  tbe  conn 
to  be  further  informed  and  nnderatand  lis' 
the  said  James  E.  Oane,  late  of  the  conutT 
of  Hillsborough  aforesaid,  in  the  state  afore- 
said, on  the  said  15th  day  of  Jane,  in  tb- 
year  of  our  Lord  one  thoosand  nine  fauni^r'^ 
and  sixteen,  with  force  and  arms  at  and  i: 
the  county  of  HUlsborou^  afovesaidlf  fa^nc  tbo 
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md  thm  an  officer  of  the  county  of  Hillsbor- 
oaght  8  comity  of  the  st&te  of  Florida  under  the 
laws  the  Btate  of  Florida,  to  wit,  a  tnutee 
of  county  bonds  of  the  bond  issue  of  July  1. 
A.  D.  1903,  and  while  such  officer,  to  wit,  a 
trustee  of  countv  bonds  of  the  bond  Issue  of 
July  1,  A.  D.  1903,  did  receive  and  take  into 
bis  poaaeasion  certain  moneya,  the  property  of 
the  county  of  HClsborough,  a  county  of  the 
state  of  E^orida,  under  the  laws  of  the  state  of 
noridft,  to  wit,  three  thousand  three  hundred 
thirty-nine  debars  and  thirty-one  centa,  (or  and 
in  the  name  and  on  account  ot  the  eoont^  of 
HUlsborough  aforesaid,  and  said  money  so  as 
aforesaid  coming  into  his  possession  by  virtue 
of  his  aaid  office  as  a  trustee  of  coan^  bonds 
of  the  bond  issue  of  July  1,  A.  D.  1908,  as 
aforesaid,  he,  the  said  James  E.  Crane,  did 
then  and  there,  to  wit,  on  the  15tb  day  of 
June,  A.  T>.  1916.  In  the  county  and  state  afore- 
said, did  feloniously  emheiale  and  feloniously 
and  fraudulently  convert  into  his  own  use,  to 
wit,  three  thousand  three  hundred  thirty-nine 
doUars  and*thirty-one  cents  in  money  current 
in  the  United  States  of  America,  of  the  value 
of  three  thousand  three  hundred  thirty-nine  dol- 
lars and  thirty-one  cents  in  money  current  in 
the  tJnited  States  of  America,  a  more  particular 
description  of  which  is  to  the  solicitor  unknown, 
against  the  forms  of  the  statute  in  auch  cases 
made  and  provided,  and  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and 
aeainst  the  peace  and  dignity  of  the  state  of 
Florida." 

To  this  Information  a  demurrer  was  filed,, 
tbe  grounds  being:. 

"(1)  That  tbe  information  in  this  cause  charg- 
es this  defendant,  under  the  statute  of  the  state 
of  Florida,  with  the  embeadement  of  certain 
funds  intrusted  to  bis  care  and  custody  as  a 
county  officer,  to  wit,  a  bond  trustee  of  Bills- 
borough  COUDtV. 

"(2)  The  information  in  this  case,  as  a  part 
of  too  allegations  of  ttra  same,  and  In  both 
counts  thereof,.  aUeges  and  charged  this  def^d- 
ant  with  being  a  county  officer  of  Hillsborough 
county,  to  wit,  a  bond  trustee  of  nillsborongh 
comity,  there  being  no  such  office  as  bond  trus- 
teeship, and  no  such  officer  as  bond  trustee  of 
Billsboroogh  coun^. 

"(3)  A  bond  trustee,  under  the  statutes  of 
Florida,  Is  selected  to  the  position  of  such 
trustee  by  tbe  county  commissioners  of  the 
county,  and  not  appointed  by  the  Governor,  or 
elected  by  the  peotAe,  and  (or  this  reason  can- 
not, under  the  Constitution,  be  a  county  officer. 

"(4)  The  allegation  in  this  information  show- 
ing that  this  defendant  is  a  bond  trustee  of 
HillsbOTougfa  county,  and  that  he  la  therefore  an 
officer  of  the  county  oi  HiUAorough.  does  not 
■bow  that  he  is  legally  and  conatitatioDally  ap^ 
pointed  or  elected  an  officer  of  Hillsborough 
coanty. 

"(S)  There  cannot  be,  under  the  Constitution 
of  toe  state  of  Slurlda,  such  an  officer  as  county 
bond  trustee  of  Hfllsborough  county. 

"(^  Tlie  statutes  undertaking  to  create  the 
position  of  connty  bond  trustee  Is  unconstitu- 
tional and  void,  both  because  such  trustee  is 
not  appointed  by  the  Governor,  or  dected  by  tbe 
people,  as  required  by  the  Constitution,  and, 
ffe(!ond,  because  the  term  of  office  ia  indefinite, 
and  not  limited  within  four  yeara" 

An  order  oTemilinK  this  demurrer  la  as- 
tUgned  as  error;  the  contention  being  that 
tJie  accused  Is  not  an  officer  \ilthln  Uie  pur- 
Tiew  (tf  section  3317,  Gmeral  Statutes  of 
X906,  whldi  is  as  follows : 

"Any  state,  oounty  w  manidpal  <Mou  who 
■ball: 

"1.  Convert  to  his  own  use,  or  who  shall 
"2»  Semto  with  the  intent  to  convert  to  his 
own  use,  ta  who  shall 


"8.  Withhold  with  tiie  Intent  to  convert  to 
bis  own  use, 

"(a)  Any  money,  property  or  effects  belonging 
to  or  in  the  possession  of  me  state,  county,  city 
or  town  whose  duty  requires  him  to  receive 
said  public  money,  property  or  elTects;  or 

"(b)  Any  money,  property  or  effects  of  an- 
other, the  duty  of  wfaidb  officer  rrauires  him 
to  receive  said  money,  property  or  effects,  shaU 
in  every 'snch  act  be  deemed  guilty  of  an  embez- 
zlement of  the  money,  property  or  effects  so 
converted,  secreted  or  withheld,  and  shall  be 
punished  by  imprisonment  in  the  state  prison 
not  exceeding  twenty  years,  and  by  a  fine  equal 
to  the  value  of  the  money,  property  or  effect  so 
converted,  secreted  or  withheld.  The  failure, 
neglect,  omiaaion  or  refusal  of  any  such  officer 
to  pay  over  or  deliver  to  any  offi<3el  or  person 
authorized  or  having  the  right  by  law  to  re- 
ceive the  same,  for  more  than  Uiirty  da^  after 
the  same  has  been  collected  or  received  by 
him,  shall  be  prima  facie  evidence*  of  tbe  con- 
version to  one  s  own  use,  or  the  secreting  with 
intent  to  convert  to  one's  own  use,  or  the  with* 
holding  with  the  intent  to  convert  to  one's  own 
use  tbe  said  m<Ni^,  [woperty  or  effects.  This 
section  shall  apply  to  any  deputy,  derk  or  em- 
ployfi  in  any  atatv  oounty  tx  monicipal  ofllce, 
and  to  all  school  officers." 

[1, 2]  This  statute  ia  ^Kclfically  made  ap- 
plicable "to  any  deputy,,  clerk  or  employe" 
In  any  conn^  ofilce. 

The  accused  Is  informed  against  as  "a 
trustee  of  county  bonds."  Such  trustees  are 
employed  by  the  county  commissioners,  who 
are  county  officers,  pursuant  to  the  statute 
under  whldi  coun^  bonds  are  Issued,  viz.: 

"When  the  county  commissioners  shall  have 
issued  bonds  as  aforesaid,  they  shall  appoint 
by  resolution  of  their  board,  to  be  recorded  in 
the  minutes,  a  financial  committee  of  three 
persons,  who  shall  be  resident  free  holders  of 
tbe  county,  to  be  styled  trustees  of  county 
bonds,  who  shall  each  give  bond-  running  to 
the  county  treasurer,  with  snffldent  sureties, 
in  such  sum  as  may  be  required  by  the  county 
commissioners,  conditioned  that  the  said  trustee 
shall  faithfully  discharge  the  trust  confided  to 
him,  and  Bhall  pay  over  and  duly  account  for 
all  such  sums  of  money  as  may  come  into  his 
hands  by  virtue  of  such  trust,  wbidi  said  bonds 
shall  be  approved  as  to  the  form  and  the  suffi- 
ciency of  aureties  by  tbe  tward  of  county  com- 
missioners; and  the  county  commissioners  may, 
from  time  to  time,  as  circumstancea  may  re- 
quire, demand  additional  security  from  uiy  sneh 
trustee."  Section  799,  Gen.  Stats.  1900,  Com- 
piled Laws  1914. 

In  Suburban  Inr.  Ga  :^de,  61  Fla.  809, 
65  SouQl  76,  the  trustees  o£  county  bonds 
were  designated  as  "a  fiscal  agency  to  as- 
sist the  county  commlBslwers  ministerially 
in  performing  their  public  duties,  chiefly  in 
distributing  tbe  funds  derired  from  the  sale 
of  bonds." 

Clearly  a  trustee  of  coun^  bonds  Is  an 
employ^  In  the  office  of  the  county  commls- 
slonon  who  are  coanty  officers,  and  the  stat- 
ute above  quoted  was  Intended  to  cover, 
and  does  co«7er,  sucb  an  empU^fi  of  the  ooun- 
ty c(»nnilBBlonOT8.  Forti(His  of  the  Informa- 
tions referring  to  the  accused  as  an  officer 
or  an  oSlcer  of  the  conn^  may  be  regarded 
as  harmless  surplusage. 

"Every  indictment  shall  be  deemed  and  ad- 
judged good  which  charges  the  crime  substan- 
tially In  tiie  language  of  the  statute  prohibiting 
the  crime  or  prescnbing  the  i>unishment,  if  any 
such  there  be^  or  if  at  oommon  law,  so  plainly 
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that  the  natare  of  tlie  offenae  charged  may  be 

ea«)y  understood  br  the  Jury. 

"No  indictment  shall  be  qaaihed  or  judfcmeot 
arrested  or  new  trial  be  granted  on  account 
ol  any  defect  In  the  form  of  the  indictment, 
or  of  misjoinder  of  offenees  or  for  any  caoae 
whatsoerer,  onleas  the  court  shall  be  of  the 
opinion  that  the  indictment  is  so  vague,  Indis- 
tinct and  indefinite  as  to  mislead  the  accused 
and  embarrass  him  in  the  preparation  of  hia 
defense  or  expose  him  after  conviction  or  w 

Suittal  to  substantial  daoEer  of  a  new  prosecn- 
lon  for  the  same  offense. 

Sections  3961,  39C2,  Oen.  SUts.  1906.  Com- 
piled Laws  1914:  Barber  v.  State,  62  FU.  6, 
42  Soiitb.  86;  Clark  v.  State.  &  Fla.  4»3, 
67  South.  135:  Bobinson  t.  State.  60  Ela. 
621,  68  South.  L.  B.  A.  ISlfiB,  1216.  Ann. 
Caa.  1917D,  606. 

The  dODurrer  to  tlie  Infonnatloo  was 
properly  orermled. 

Testimony  and  paper  docnments  admitted 
In  evldoice  tending  to  show  the  course  of 
conduct  of  the  defendant  in  the  handling  of 
the  public  money  by  vlrttie  of  his  eng«ge- 
ment  as  trustee  oC  the  county  bonds  were  ei- 
ther irrelevant,  but  under  the  facts  of  this 
case  harmless  error,  or  were  competent  to 
show  the  act  charged  was  Intentional,  and 
not  inadvertent.  Wallace  t.  State,  41  Fla. 
647,  26  South.  713 ;  Eatman  r.  State,  48  FiA. 
21,  37  South.  676. 

[1-7]  The  charge  of  the  court  confined  this 
testimony  to  the  questkm  of  Intent.  Testi- 
mony relative  to  a  demand  for  restitution 
was  harmless  it  not  admissible;  and  sndi 
testimony  as  to  reatltutlQit  was  immaterial. 

Charges  in  wbldi  tlie  defendant  is  refers 
red  to  as  an  officer  were  clearly  not  harm- 
ful, since  he  was  therein  spedflcally  r^er- 


red  to  as  a  tmstee  of  coanty  bmds,  belne  in 
accord  with  tlie  charge  and  Qw  eridesice  ad- 
duced, and  BmUt  tmstee  being  within  the 
statutory  deflnttlon  of  ttie  crime  as  alleged. 

A  diarge  relaUva  to  restitotioa  was  prop- 
erty rtfnsed. 

An  the  asslgnmcnte  of  «ror  prap^j  pre- 
sented have  been  considered,  and  errors.  If 
any  thertfn,  were  manifestly  not  harmful 
in  view  <rf  the  whole  rooord. 

[1]  AU^Eed  errors  in  giving  or  refoMcg 
charges  or  Instmctlons,  and  In  ttie  adinission 
or  rejection  of  testimony  whldi  do  not  weak- 
en tlie  effect  of  the  admitted,  testfumny,  and 
whldi  do  not  reach  the  legality  of  the  tri^il 
Itselt  wlU  not  be  omsldered  gronnds  for  re- 
versal where  the  evidenoe  leaves  no  roan 
tor  reastmable  donbt  of  the  defendant's 
guilt  Hopkins  T.  Stata,  62  FU.  38^  42 
Slonth.  62. 

[4]  A  lodgment  of  conviction  will  not 
reversed  on  writ  of  error  ev^  If  technical 
erms  were  committed  In  raltngs  on  the  ad- 
misslbllty  ot  evidence  or  in  dmrges  fdven 
or  refused  or  In  other  matters  of  procedure^ 
where  Oie  evidence  of  guilt  is  clear  and  am- 
ple, and  no  fnndamentol  rlghte  at  fb»  d» 
fraidanta  were  vtt^ted,  and  It  appears  from 
the  whole  record  that  such  technical  erron>. 
If  any.  were  net  prejudicial  to  the  defeod- 
ants:  Seymour  v.  Sute,  66  Fla.  133.  «S 
South.  T;  Kienej  ▼.  State,  78  Fla.  882.  74 
South.  983. 

Affirmed. 

BROWMB,  a  J.,  and  TATU>B,  WHH- 
FIBLD,  BLLIS,  and  WEST,  JJ^  ooocur. 
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JACKSON  T.  STAm   (No.  20384.) 

(Snpr«nM  Court  of  Missiaaippi*  DlTidon  B. 
Not.  11. 19ia) 

BtmouiBT  ^E»41(l)  —  EnDKiTCK  —  Bvrwi' 

CIKNCT. 

In  ■  pnwecadon  t«f  bwi^atr  and  larcflnr 
of  certaui  groceries,  eridcotot  mM  Innifflclnt 
to  Hutain  conviction. 

Appeal  from  Circuit  Ooort,  Lauderdale 
Cotmty;  B.  W.  Hddtibers,  JnOga 

Sid  JackBon  was  convictcid  of  barglary  and 
■larooiy,  and  he  appeals.  Bereraed,  and  np- 
pellant  dlsdiarged. 

S.  M.  Graham,  of  Meridian,  for  appellant 
Earle  N.  Floyd,  Aast  Atty.  Geo.,  for  tbe 
State. 

ETHRIDGB,  J.  Sid  Jackson  was  Indicted 
for  burglary  and  larceny  and  was  convicted 
on  said  charge  In  tbe  drcult  court  The  In- 
dlctmoit  charges  that  tbe  defendant  did  nn- 
lawfully,  feloniously,  and  burglariously, 
break  and  enter  In  the  nighttime  a  store- 
bouse  of  one  J.  B.  Gilbert  with  intent  to  steal 
therein,  and  did  then  and  there  unlawfully, 
feloniously,  and  burglariously  take,  steal,  and 
carry  away  certain  deecrlbed  goods  set  out 
in  the  Indictment  of  the  value  of  13.96.  The 
proof  shows  that  tbe  store  of  J.  A.  Gilbert, 
merchant  In  tbe  dty  of  Meridian,  was  bur- 
glarized In  the  snmmer  of  lOlS  and  certain 
groceries  taken  therefrom.  Mr.  Gilbert  was 
Introduced  as  a  witness  and  testified  that 
the  store  was  broken  and  entered  Into^  and 
was  asked  tbe  following  QoeatifMu: 

'*Q.  Now  the  goods  that  the  offioeni  found; 
werejfou  able  to  idoitlfy  those  goods?  A.  To  a 
certain  extent,  I  was.  I  lost  some  stuff  of  that 
same  brand  and  staff,  but  I  didnt  have  aoy 
private  marks  on  them.  Q.  Well,  would  you 
swear  tiiat  Is  your  stuff?  A.  I  couldn't  swear 
fKisitive  that  was  my  stuff.  Q.  But  your  best 
judgment  is  that  It  was?  A.  Xes,  sir.  Q.  Now 
tell  the  jury  why  yon  think  It  was?  A.  Wdl, 
I  had  lost  the  stuff  the  night  before  like  that, 
and  this  negro  woman  got  up  and  testified—  Q. 
Wait  a  minute—  A.  Well,  I  had  lost  some  stuff 
the  night  before  that  just  exactly  like  that  Q. 
The  same  quantity?  A.  I  couldn't  swear  to 
exactly  the  quantity  that  I  lost." 

Ea  Holdffli,  a  policeman,  testlfled:  That 
he  was  on  police  duty  at  West  End,  and 
that  Hr.  Gilbert  faraished  the  (ihlef  of  police 
with  the  list  of  groceriea  tbat  he  had  lost 
That  the  ditef  turned  the  list  over  to  blm, 
and  he  had  been  watching  the  honse  of  two 
negro  women  and  had  occadon  to  go  into 
the  house  of  these  women  that  nl^t  to  make 
them  quit  fussing,  and  while  tb&re  he  went 
Into  tbe  kitchen  and  saw  meat  and  Urd,  and 
got  oat  his  list  and  found  stolf  of  the  Und 
Itemised  in  the  list  he  had ;  diat  he  arrested 
the  two  negro  women,  and  tta^  at  mce  told 
him  that  Sid  Ja<ft8on  brought  the  goods 
there.  That  Sid  Jackson  was  not  at  the 
house,  and  that  he  left  Mr.  Clifton  In  charge 


of  the  two  wom^  and  went  down  to  Jack 
Ball  and  found  Sid  there  and  arrested  him 
and  carried  him  back  up  there.  Then  he  was 
asked  tbe  guesttons: 

"Q.  What  did  be  tdl  yoa  about  this  stuff? 
A.  He  told  me— he  admitted  liaving  the  goods, 
but  he  had  bought  it  from  two  white  boys  down 
on  nirty-Hghth  avenue  near  old  GuKport  Q. 
Did  he  tell  you  who  the  white  boys  were?  A. 
My  recollecUon  fs  now  he  said  Picket  Morris 
auid  one  of  the  Wells  boya.  Q.  How  old  was 
Picket  Morris?  A.  I  guess  he  was  17  or  18 
years  old.  Q.  Bo  he  admitted  carrying  the 
goods  there?  A.  Tea.  sir." 

The  state  rested  on  this  testimony,  and  the 
defendant  testlfled  that  be  bought  the  goods 
in  question  from  two  boys  on  a  Wednesday 
night  between  9  and  10  o'clock;  that  the  two 
white  boys  were  going  on  a  camp  flsblng,  and 
It  had  been  raining,  and  they  offered  to  sell 
him  all  the  staff  they  had  for  92:  that  he  did 
not  have  92,  but  be  bought  ix.^  worth  of 
the  stuff  and  gave  it  to  tbe  girl  tbe  same 
night 

Tbe  defendant  ai^ars  from  the  record  to 
have  had  no  couns^  In  the  court  below,  and 
when  tbe  state  closed  Its  testlmtmy  the  dis- 
trict attorney  said  to  him,  "Yon  dont  have  to 
testis,  and  you  don't  have  to  say  anything, 
unless  you  want  to."  Wheieapon  the  ooort 
said: 

"Too  don't  have  to  say  anything  on  the  trial 
of  this  case,  and  you  don't  have  to  t^  the  jury 
auythmg,  unless  you  want  ta  If  you  want  to, 
you  have  got  a  right  to.'* 

It  win  be  noted  from  the  above  evidence 
that  the  Mate's  witness  Mr.  GUbert  stated 
that  the  goods  found  did  not  bare  any  pri- 
Tate  mark  on  them,  but  they  were  all  like 
kind  of  goods  he  had  in  his  store;  that  he 
could  not  swear  positively  that  they  were 
bis  goods,  neither  could  he  swear  as  to  the 
quantity  of  the  goods  he  had.  It  will  be 
further  noted  from  the  policeman's  testi- 
mony tbat  when  arrested  tbe  defendant  made 
an  explanation  of  how  he  came  Into  possee- 
slon  of  the  goods,  and  there  was  no  proof 
introduced  to  show  thwe  were  no  such  boys 
as  those  named  by  tbe  witness,  and  there 
was  no  evldmce  from  such  boys  to  contra- 
dict what  the  defendant  said  about  the  mat- 
ter. 

We  think  this  testimony  wholly  bisufflclent 
to  sustain  a  convictlMi.  It  does  not  appear 
from  the  evidence  that  the  goods  stol«i  from 
Hr.  Gilbert's  store  were  different  In  kind  and 
duracter  from  like  goods  sold  by  other 
grocers  In  tbe  conmranlly.  Indeed,  so  far 
as  this  record  shows,  such  goods  may  have 
been  sold  by  iramaroos  other  peoi^e  In  the 
community.  Thoe  were  no  private  marks 
or  methods  ct  identifying  the  goods. 

We  think  the  evldeuce  was  insufficient  to 
convict  the  defendant,  and.  as  it  appears 
that  all  of  ttie  available  testimony  was  sub- 
mitted to  the  Jury,  we  think  the  court  should 
have  granted  a  jury  and  verdict  for  the  de- 
fendant and  discharged  him. 
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The  jadgment  of  ooDvlctloa  la,  acoordinglr. 
KTeraed,  and  the  aivellaot  dtscbarged  Crom 
cutody. 

Reversed. 


CLBTEI4AND  STATE  BANK  T.  COTTON 
BXCHANGB  BANK.    (Na  20^) 

(Supreme  Court  of  BOMbflippi,  DivUon  B. 

Not.  11,  1918.) 

1.  AppBAZ.  AND  Ebbob  «=a374(4)  —  Bond- 
School  Fvsb  Depositobt— NjccB88iTr  or 
Bond. 

Bank,  which  was  depository  of  scbot^  funds, 
was  not  entitled  to  appeal  without  bond,  un- 
der Code  1806.  1  M  (Hemingway's  Cod^  | 
76),  in  action  for  mandamus  to  require  payment 
of  warrant  on  Uw  funds. 

2.  Appial  and  Staioft  «9S8S  —  Failubs  to 
Fiu  Bond— Pown  or  Goon  to  Givb  Fub* 
Tsaa  TnfK. 

Where  bank,  wbidi  was  depository  of  school 
funds,  appealed  without  tlie  necessary  bond,  the 
court  had  power,  under  Code  1906,  |  4S13 
(Hemingway's  Code,  |  3181^.  to  permit  it  to 
supply  the  bond. 

Appeal  from  Circuit  Court.  BollTar  Coun- 
ty; W.  A.  Alcorn,  Jr.,  JodgOu 

Patitlon  for  mandamos  by  the  Cottcm  JOx- 
lAianga  Bank  against  tbe  Cleveland  State 
Bank.  Judgment  for  plaintiff,  and  defendant 
appealed  vltbout  bond,  and  plaintiff  moved 
to  dUmlas  tbB  appeal.  Motion  OTermled,  «i 
conditio. 

A.  W.  Shands,  of  Clereland,  for  a]N>eUant' 
Owen  ft  Boberti,  <tf  Oerdand,  for  avpOlM, 

ETHBIDOE,  J.  AvveUee  moves  to  dlnnitt 
the  anneal  In  this  case  because  no  bond  was 
filed  by  appelUmt.  The  Cleveland  State  Bank 
waa  a  county  d^posltwy,  and  as  sndi  had 
certain  funds  in  Its  durga  The  superlnten- 
A&at  of  education  Issued  certain  warrants 
on  account  of  school  funds  which  were  In.  the 
aald  depository,  and  the  revenue  agent  filed 
a  suit  enjoining  the  Qeveland  State  Bank 
frcKu  paying  said  warrants  on  the  ground 
that  they  were  Issued  without  authority  of 
law.  No  one  was  made  a  party  defmdant 
to  tbe  suit  except  the  Cleveland  State  Bank. 

The  CottoD  Exchange  Bank  acquired  cer- 
tain of  these  warrants  and  brought  a  manda- 
mus in  the  circuit  court  to  compel  payment 
of  the  warrant  There  was  judgment  In  the 
mandamus  suit  against  the  Cleveland  State 
Bank,  and  the  bank  appealed  here,  but  fail- 
ed to  file  an  appeal  bond,  on  the  theory  that 
it,  being  a  depository,  was  entitled  to  appeal 
without  bond,  under  section  94,  Code  of  1900 
(sectiMi  76,  Hemingway's  Code).  Motion  to 
dismiss  the  appeal  was  presented,  on  the 
theory  that  the  depository  or  bank  was  not 
entitled  to  appeal  without  bond. 

[1,  2]  We  are  of  the  winlon  that  the  bank 
was  not  entitled  to  appeal  without  bond,  but 
that  under  section  4913.  Code  of  1906  (sec- 
tion 3189.  Hemingway's  Code),  the  court  has 
power  to  permit  the  ai^Ilant  to  supply  the 


necessary  bond,  whldi  he  may  do  wlthio 
10  days,  and  onleas  said  bond  Is  filed  within 
10  days,  conditioned  according  to  law,  the 
suit  will  stand  dismissed.  See  Hudson  t. 
Gray.  68  Miss.  589. 

Overruled,  with  leave  to  file  bond  In  10 
days- 


CLEVELAND  STATE  BANK  v.  GRAHAM. 
CNo.  10464^ 

(Supreow  Court  of  Misdssippi,  Divi^oa  B. 
Nov.  11.  191&) 

Appeal  from  Circuit  Court,  BoUrar  Coiu- 
ty ;  W.  A.  Alcorn.  Jr.,  Judge. 

Petition  for  mandamus  by  A.  C.  Graham 
against  the  Cleveland  State  Bank.  Juds- 
ment  for  plaintiff,  and  defendant  annealed 
without  bond,  and  plaintiff  moved  to  dismiss 
the  appeaL   Motlm  overruled,  on  condltioa 

A.  C.  Oraham  iveeoited  his  petition  to 
the  circuit  court  of  Bolivar  county.  In  whldt 
be  duu-ged  that  he  was  the  ownw  at  cotiis 
county  warrants  drawn  by  the  derk  of  the 
board  of  sopervlBorg  upon  the  county  treas- 
urer; that  he  presented  these  warrants 
the  Cleveland  State  Bank,  which  waa  tbe 
oouDty  depository,  toe  payment.  Imt  Hint  psy- 
meot  was  refused  by  the  bank.  The  petlti<m 
concludes  with  a  prayer  for  a  writ  of  manda- 
mus compiling  the  bank  to  pay  tbemo  war- 
rants. Tbe  lower  court  raidered  a  judg- 
ment granting  tbe  iwayer  <tf  tbe  petltiOD  and 
commanding  the  bank  to  pay  the  warrants. 
From  that  Judgment  0ie  bank  took  an  appesl 
to  the  Snprenie  Court  and  caused  tlw  record 
to  be  sent  up,  but  filed  no  appeal  bmid.  on 
fhB  thecHry  that  tbe  bank  being  a  comity  de- 
pository, was  entitled  to  appeal  without 
bond,  under  section  91  of  the  Code  of  1906 
(section  76,  Hemingway's  Code).  Graham  fil- 
ed In  the  Supreme  Court  a  motion  to  disml^K 
Oie  appeal  because  no  anieal  bond  waa  fil«d. 
Tbe  motion  was  overruled  by  the  court,  but 
Uie  bank  was  required  to  file  an  aivpeal  bn&l 
within  10  days. 

A.  W.  Shanda,  of  Cleveland,  for  appellant 
Owen  Jk  Roberts,  of  Cleveland,  for  appellee. 

ETHRTDGB,  J.  ThiB  case  Is  governed  t? 
the  case  of  Cleveland  State  Bank  v.  Cott-'- 
Bx change  Bank,  79  South.  810.  this  day  ce- 
dded. 


CLEVELAND  STATE  BANK  .t.  BROOKS. 
(No.  20455.) 
(Supreme  Court  of  Missisriptd.  Division  B. 
Nov.  U,  1918.) 

Appeal  from  Circuit  Court,  BoltTar  Coua- 
ty ;  W.  A.  Alcorn,  Jr.,  Judge. 

Petition  for  mandamus  by  3,  O.  Brtwti 
against  the  Cleveland  State  Bank.  Judeme-:.: 
for  plaintiff,  and  defendant  appealed  wltbc::: 
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bond,  and  plaintiff  Ta6veA  to  dlnnias  the  ap- 
peaL    Motion  orerruled,  on  condlticm. 

J.  C.  Brooks  presented  his  petition  to  the 
circuit  court  of  Bolivar  county.  In  whldi  he 
ctmrged  that  he  was  the  owner  of  certain 
county  warrants  drawn  by  the  derk  of  the 
board  of  supervisors  npon  the  connty  treas- 
urer; that  be  presented  these  warrants  to 
the  Cleveland  State  Bank,  which  was  the 
connty  depository,  for  payment,  bnt  that  pay- 
ment was  refused  by  the  bank.  The  petition 
concludes  with  a  prayer  for  a  writ  of  manda- 
mus compelling  the  bank  to  pay  these  war- 
rants. The  loVer  court  rendered  a  Judgment 
granting  the  prayer  of  the  petition  and  com- 
manding the  bank  to  pay  fbe  warrants. 
From  that  judgment  the  bank  took  an  ap- 
peal to  the  Supreme  Ckiurt  and  caused  the 
record  to  be  s^ot  up,  but  filed  no  appeal  bond, 
on  the  theory  that  the  bank,  being  a  county 
depository,  was  entitled  to  appeal  without 
bond,  under  section  94  of  the  Code  of  1906 
(sectira  7S.  Hemii^ay's  Code).  Brooks  filed 
in  the  Supreme  Court  a  motion  to  dismiss  the 
appeal  because  no  appeal  bond  was  filed.  The 
motion  was  overmled  by  the  court,  but  the 
bank  was  reqnlred  to  file  an  appwl  txmd 
within  10  dara: 

A.  W.  Shonds,  of  Cleveland,  tot  appel- 
lant. Owen  &  Boberts,  of  Cleveland,  for  ap- 
pellee. 

HJTHBIDGB.  T.  This  case  Is  governed  by 
the  case  of  Cleveland  State  Bank  t.  Cotton 
Exdiange  Bank,  79  Sonth.  SiO,  this  day  de- 
cided. 


Af  OBRIS  T.  STATBL  <No.  20626.) 

(Snprnne  Oonrt  at  Ifilssissippl,  Division  B. 
Nov.  11, 1918.) 

GBiMinAi.  Law  ^^(1)  —  pBOBEormotr  Bk- 
FOBS  JDSTIOK  —  AmnATiT  CHJiBama  Ov- 

An  affidavit  charging  tlie  offense  for  which 
defendant  is  pot  on  trial  before  a  Justice  ci  the 
peace  is  essential  to  his  jurisdiction,  and  also  to 
tiiat  of  the  circuit  court  on  appeal. 

Appeal  from  Circuit  Court,  Chickasaw 
County;  J.  Ia  Bates,  Judge. 

Link  Morris  was  ccmvlcted  In  the  drcnit 
court,  on  appeal  from  a  Justice,  and  appeals. 
Reversed  and  dismissed. 

J.  EL  HaxTlngtcm,  ot  Houston,  tor  appellant 
Frank  Boberstm,  Asst.  Atty.  Gen.,  tot  the 
State. 

ErrHRIDGD,  J.  link  Morris,  the  appel- 
lant, appeals  from  Judgment  rendered  by  the 
circuit  court  of  Chickasaw  county,  First  dis- 
trict, imposing  a  seatence  to  pay  a  fine  of 
$50  and  costs,  and  a  80-day  Jail  sentence, 
wliich  was  suspended  during  good  behavior. 
Ttie  verdict  itf  the  Jury  was  in  the  foUowing 
words: 

"We,  the  Jnry,  find  I3w  defendant  gnlltj  as 
charged." 


This  record  contains  neither  an  indictment 
nor  an  affidavit.  It  appears  that  the  prosecu- 
tloo  originated  In  the  Justice  of  the  peace 
court,  but  the  Mily  thing  shown  by  the  record 
with  reference  to  the  Jurisdiction  and  proce- 
dure In  the  Justice  of  the  peace  eonrt  fti  tlie 
following: 

"This  day  this  cause  came  on  to  be  heard,  and 
the  defendant  entering  a  plea  of  not  guilty,  and 
after  the  court  having  heard  all  the  evidence  ia 
the  case,  it  is  the  opinion  of  the  court  that  the 
defendant  is  guilty  as-charged,  and  fined  ($25.00> 
twenty-five  dtdlars  and  the  cost  of  court. 

"T\ua  4/21/IM7.  W.  M.  Helms,  J.  P. 

Said  defendant,  J,  L.  Morris,  feeling  aggriev- 
ed at  above  Judgment,  has  this  day  prayed  for  an 
appeal  to  the  circuit  court  of  the  First  district 
of  Chickasaw  ooenty,  to  be  held  at  Houston, 
Miss.,  on  the  second  week  In  October,  1917. 

"Bond  being  filed,  with  J.  R.  Priest  and  A.  0: 
Carter  as  sureties. 

"This  4/21/1917.         W.  M.  Helms,  J.  P." 

In  the  case  of  Hall  v.  State,  9L  Miss.  218. 
144  South.  S26,  this  court  held  that  an  affidavit 
charging  the  offense  for  whldi  tbe  defoidant 
is  put  uptm  trial  b^ore  a  Justice  of  the  peace 
Is  essential  to  his  Jurisdiction,  and  also  to 
tb&t  of  the  drcnit  court  on  appeal,  and  for 
want  of  suA  affidavit  a  eonvictlrai  by  the 
circuit  court  will  be  reversed.  To  the  same 
effect,  see  WoodsOn  r.  State,  94  Hiss.  48 
South.  295. 

Judgment  Is  accordingly  reversed,  and  tbia 
prosecntltm  dismissed,  without  prejudice  to 
the  right  of  the  state  to  b^ln  a  pn^ier  pros- 
ecution. 


GADDIS  T.  OLGGO.  (No.  20320.) 

(Saprune  Ooort  of  MIsaiaiippi,  I>lvisi<m  R 
Not.  11, 1918.) 

Sequestbation  «»20— BoND8-^>KATn  or  Air- 
iMAL  BoNnnn. 
Sureties  on  a  sequestration  bond  executed 
under  Code  1906,  1  660  (Hemingway's  Code.  | 
S25),  covering  a  mule,  are  not  liable  thereon 
when  the  mule  died  before  final  decree  was  ren* 
dered:  performance  having  been  made  impossi- 
ble without  fanlt  of  either  of  the  parties,  and 
tlie  possession  of  defendant  being  onglnally  law- 
ful. 

Appeal  from  Chancery  Court,  Jones  Coun- 
ty; G.  a  Tann,  Chancellor. 

Action  between  R.  C.  Gaddls  and  W.  F. 
Gle^.  Ftom  a  decree  for  Clegg,  GaddU 
appeala.  Affirmed. 

D.  B.  CocAey,  of  lAorel,  for  aK>ellanL 
L:  M.  Borcb,  of  Jackson,  and  S.  Freauan,  ot 
Lanrel,  for  appdlee. 

STEVENS.  J.  It  is  conceded  by  counsel 
that  the  only  question  to  be  determined  on 
this  appeal  Is  whether  the  sureties  on  a 
sequestration  bond  esecuted  under  section 
565,  Code  of  1900  (eectlon  820^  Hemingway's 
Code),  are  llaMe  for  the  value  of  a  certain 
mule,  which  was  bonded  by  the  defoidant  in 
this  case  and  wtaldi  died  before  the  final  de- 
cree was  rendered,  without  any  fault  of 
either  of  the  parties.  It  was  ruled  in  George 
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T.  Hewlett,  70  Ulaa  %  12  Soafh.  85S.  86 
Am.  St  Bep.  62S,  tbat  In  an  aotkm  of  re> 
p levin  for  property  wrwigfujly  taken  or 
vlUilield,  tike  obligors  od  tbe  rairiena  bond 
ezecated  1^  tiie  defendant  are  UaUe  tor 
propwty  destnyed  bj  nre  after  ttu  execution 
M  tbe  bmid.  Bnt  tbe  reasoning  of  the  court 
In  tbat  case  was  baaed  not  onl^  npm  tiie 
langoage  of  the  statute,  bnt  upon  -tta  origi- 
nal wrcwg  of  tbe  d^endant  In  taking  or  wltb- 
boldlng  tbe  proper^  of  ,the  plaintiff,"  and* 
aa  stated  In  tbe  (^tlnion,  "tbe  cnsea  of  Toung 
T.  Flck«i8,  «  Hiss.  653,  Irion  v.  Hume,  W 
Hlsa.  419^  and  Atklaon  v.  Bteworth,  63  Miss. 
741,  stand  np(m  totally  dlfferait  principles." 
Oar  court  differentiated  tbe  cases  last  named. 

In  the  present  case  ttie  property  bonded 
was  lawfully  In  tbe  possession  of  the  de- 
fendant at  the  time  the  bill  of  complaint  was 
filed,  and,  as  further  stated  1^  the  court  in 
George  t.  Hewlett,  In  differentiating  that 
case  from  cases  of  attadiment  or  execution 
npon  proper^,  there  was  In  this  case  "no  pre- 
cedent wrong  or  trespass  by  which  tbe  prop- 
erty was  taken  from  tbe  owner,  and  tbe 
liaMUlT  of  tbe  obligors  rested  wholly  upon 
tbe  contract,  tbe  poformance  of  which**  has 
been  rendered  Impossible,  without  fiiult  on 
their  part,  by  the  death  of  the  mule 

It  is  contended  by  the  complainants  that 
the  statute,  which  here  controls,  authorizes 
the  alternate  judgment  for  the  value  of 
the  prc^rty  bonded:  but,  as  stated  by  our 
court  In  Irion  v.  Hume,  supra: 

"If  the  attacbmeDt  creditor  could  not  take 
Jndgment  for  tbe  slaves  as  property,  be  could 
bot  recover  for  their  value.  •  •  •  If  there 
was  no  property  sabject  to  the  plaintiff's  deht, 
there  could  be  rightfully  no  assessment  of  value, 
nor  could  there  be  judgment  for  the  sum  so  de- 
termined." 

At  the  time  the  bond  was  executed  In  this 
case  tbe  condition  jyt  the  bond  was  entirely 
possible,  bat  when  tbe  Onal  decree  was  ren- 
dered the  condition  of  the  bond  bad  been 
made  inq>ossible,  and  that  through  no  fault 
of  tbe  obligors.  We  tliink  tbe  learned  <Aan- 
cellor  reached  the  rin^t  result,  and  the  de- 
cree appealed  from  will  accordingly  be  af- 
firmed. 

AiUnned* 


ILLINOIS  CENT.  B.  CO.  v.  GHAT  et  al. 
(No.  20175.) 

(Supreme  Court  of  MissisalppL   Nov.  11,  1916.) 

Railroads  4=>400(1>— Injttbt  to  Person  on 
Track  —  Pbesuhptioii  and  Burden  or 
Pboof— Pebemptort  Instruction. 
Under  Code  1906,  {  19S5  (Hemingway's 
Code,  8  1645),  declaring  proof  of  injury  by  run- 
ning of  cars  prima  facie  evidence  negligence, 

filaintiff  is  entitled  to  peremptory  instruction  on 
lability;    circumstances  surroundiog  deceased 
and  train  which  struck  him  not  being  shown. 

Cook,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court, 
Uontgomeiy  County;  H.  H.  Bodgeis,  Jndga 


AcOon  bgr  Mrs.  Lodto  ECHmedj  <faay  and 
others  against  the  Illinois  Central  Bail  road 
Company.  Judgment  tor  plalntlffi^  and  de* 
fendant  appeals.  Affirmed. 

Wells,  May  &  Sanders,  ot  Jadcson,  and 
B.  T,  Fletcher,  of  Chicago,  IlL,  for  ai^l- 
lant  Wm.  C  McLean,  of  Grenada,  and  HUl 
ft  Knox,  of  Winona,  for  mm^eea.  . 

ETHBIDGE,  J.  Mrs.  Ludle  E^medy  Gray 
and  her  two  dilldrai  bring  this  suit  against 
the  Illinois  Central  Bailroad  Company  for 
the  death  of  W.  M.  Kennedy,  who  was  tbe 
foimer  husband  of  Mrs.  Gray  and  the  father 
of  her  two  children.  Kennedy  was  found  oo 
the  morning  of  the  12th  day  of  August.  1911, 
at  tbe  bottom  of  a  dump  of  the  Illinois  Cen- 
tral Bailroad  north  of  the  corporate  limits 
of  the  town  of  Ihick  Hill,  and  Just  outside 
of  the  corporate  limits.  Kennedy  had  one 
leg  broken,  his  back,  ann,  and  face  bruised, 
and  his  clothing  appeared  to  ha\le  been 
struck  by  an  engine;  there  being  oil  and 
smut  upon  the  clothing.  Kennedy  was  un- 
conscious when  found,  but  not  dead,  but  died 
lu  a  few  hours  after  he  was  found,  and  was, 
from  the  time  found  until  he  died,  uncoo- 
scions.  Kennedy  was  seen  last  before  bis 
Injury  on  the  night  of  the  11th  of  August, 
between  10  and  11  o'clock.  It  appeared  from 
the  evidence  of  some  of  the  witnesses  that 
Kennedy  was  eltba-  intoxicated  or  was  un- 
der the  Influence  of  drugs  at  the  time  last 
seen,  and  that  be  started  walking  down  the 
tradk  of  tbe  defendant  railroad  company.  Be 
was  found  the  f<^wlttg  morning  somewhere 
near  8  o'clodt. 

The  defendant  railroad  company  had  tight 
trains  tiiat  passed  the  place  of  Injury  be- 
tween the  time  Kennedy  was  last  seen  before 
the  injury  and  the  time  be  was  found  after 
the  injury.  The  men  In  charge  ot  these 
different  trains  were  placed  on  the  witness 
stand  by  the  railroad  company,  but  none  of 
them  knew  anything  about  the  Infliction  of 
the  Injury;  tbat  is  to  say,  there  Is  no  wit- 
ness who  claims  to  have  seen  tbe  Injury,  or 
to  have  known  which  particular  train  of  tbe 
defendant  inflicted  the  injury,  mie  persons 
in  charge  of  at  least  three  of  these  trains 
testified  tbat  they  had  no  recollection  of 
the  condition  tmder  which  their  trains  were 
operated  the  night  of  the  Ibjury,  and  could 
only  say  that  they  passed  the  place  of  In- 
Jury  1^  reason  of  reports  of  the  operation 
of  tbe  trains  filed  with  the  railroad  company, 
and  tbe  gen«-al  statement  that  they  recalled 
nothing  unusual  having  occurred  on  the 
night  In  question.  Under  cross-examlnatloD 
these  witnesses  state  that  tb^  have  no  In- 
dependent recollection,  and  could  not  state 
from  recollection  the  condition  and  equip- 
ment of  the  train,  nor  the  circumstances 
which  existed  in  passing  through  the  town 
of  Duck  HIU.  Some  ot  Oiem  state  that  «t 
the  rate  trains  were  usually  operated  tbe 


4ta»For  othw  oasss  ses  sama  toplo  and  KBT-NUUBEB  la  all  Kqr-Nnmbared  Dlgesta  and  Indcns 


Digilized  by 


Google 


Mlaa.) 


JENNINGS  T.  STATE 


813 


striking  of  a  man  br  Uie  raglne  would  not 
cause  mch  Impact  against  the  train  as 
would  bring  It  to  their  attention,  unless 
they  were  looking  out  In  otbor  words,  tbe 
drcmnstanoes  gnrronndlng  the  deceased  and 
tbe  train  wbldi  struck  him  at  the  time  of 
Qie  injury  are  not  discloeed  by  tbe  record, 
and  tbe  case  Is  governed  by  Beetle^  1985, 
Code  of  1906  (section  1646,  Hemingway's 
Code). 

Tbe  Jury  tendered  tbe  verdict  for  tbe 
plaintiff  for  $2,000.  A  number  of  questtona 
have  been  presented  us  In  briefs  and  on  the 
argument,  but  in  view  of  the  fact  that  the 
proof  In  the  case  does  not  disclose  the  <dr- 
cnmstances  existing  at  tbe  time  of  the  In- 
jury, the  defendant  did  not  meet  the  bui^ 
doi  In^tosed  by  section  1986,  Oode  of  1906, 
and  we  are  not  called  on  In  this  case  to 
decide  the  other  questions  presented.  It  is 
suggested  in  tbe  argument  that  the  decisions 
of  this  court  constmlng  section  1986,  Oode  of 
1906  (section  1646,  Hemingway's  Code),  are 
in  conflict,  and  we  are  asked  to  reconcile  and 
harmoplze  and  explain  tliese  dedslons  in 
this  case.  We  do  not  ttilnk  there  is  any  real 
conflict  in  tbe  decisions  of  this  colirt  in  con- 
fit  ruing  this  section  of  tbe  Code.  Each  case 
Is,  of  conree,  governed  its  own  fticts.  and 
the  decisions  of  tbls  court  construing  tbe 
statute  were  elaborately  reviewed  in  the 
case  of  A.  ft  V.  By.  Cb.  v.  Thomhlll,  106 
Miss.  887,  63  South.  674,  and  In  that  case 
tbe  following  propositions  are  announced  by 
the  court  after  a  review  of  all  the  decisions 
of  tUfl  court  up  to  that  time,  to  wit: 

"From  this  review  of  those  cases,  it  seems  rea- 
sonably clear  that: 

"ri)  Proof  of  injury  inflicted  by  the  running 
of  defendant's  cars  is  prima  facie .  evidence  of 
negligence,  and,  unexplained,  entitles  the  plain- 
tiff to  judgment. 

"(2)  when  the  facts  and  drcamstances  under 
which  the  injury  was  inflicted  have  been  ascer- 
tained, the  preanmption  of  negligence  created  br 
the  statute  disappears,  and  the  defendant's  neg- 
ligence vel  non  must  then -be  determined  alone 
from  such  facts  and  circumstances. 

"<3)  This  prima  facie  presumption,  however, 
is  not  a  sperafie,  but  a  gnwral,  one;  tnat  Is,  neg- 
ligence Is  presumed  ia  the  doing;  or  omission  of 
any  act  that  could  have  reasonably  caused  the 
injury,  and  coosequentl?.  In  order  that  It  ma;  be 
rebutted,  the  evidence  must  disclose  the  doiz«  or 
omission  of  every  act  from  the  doing  or  omis- 
sion of  wbicli  an  Inference  of  negligence  vel  non 
conld  be  drawn. 

"(4)  When  the  facts  and  circumstances  are  in 
evidence,  and  there  is  no  dispute  relative  there- 
to, and  it  appears  that  onlj  one  reasonable  in- 
ference can  be  drawn  therefrom,  a  verdict  may 
be  directed  for  either  the  plaintiff  or  the  defend- 
ant as  the  case  may  be. 

"(5)  Even  though  the  facts  and  circumstances 
are  in  evidence,  mid  although  there  may  be  no 
ccmflict  therein  as  to  what  these  facts  and  dr- 
cumstances  are,  unless  they  justify  tbe  court  in 
directing  a  venlict,  it  la  proper  to  charge  the 
Jury  on  request  of  the  plaintiff  that  proof  of 
injury  by  the  running  of  tbe  cars  is  prima  facie 
evidence  of  negligence,  and  on  request  of  defend- 
ant that,  since  the  facts  and  circumstances  un- 
der which  the  injury  was  inflicted  are  known, 
they  will  determine  whether  or  not  the  defendant . 


was  negligent  solely  therefrom  without  resorting 
to  any  presumption  of  negligence.  'Ne^igence 
is  not  simple  fact  In  itself,  but  is  rather  an  in- 
ference from  facts.'   6  Words  and  Phrases,  4748. 

"Ordinarily  whether  or  not  an  injury  was  the 
result  of  a  defendant's  negligence  depends  upon 
the  inference  to  be  drawn  from  the  facts  and  cir- 
cumstances under  which  it  was  Indicted.  'Fb\n 
statute  reHevea  the  plaintiff  from  proving  those 
facts  and  circumstances,  by  providing  that  proof 
of  tbe  Injury  shall  be  prima  facie  evidence  of 
negligence ;  in  other  words,  by  providing  that  an 
inference  or  presumption  of  negligence  mast  be 
drawn  from  tbe  mere  infliction  of  the  injury. 
Since  this  presumption  is  a  prima  facie  one,  It 
must  yield,  as  do  all  such  presumptions,  to  the 
proof;  that  Is,  to  the  inference  of  negligence  vd 
non  proper  to  be  drawn  from  the  facts  and  cir- 
cumstances under  which  the  injury  was  Inflicted. 
A  presumption- created  only  for  the  purpose  of 
supplying  prima  facie  an  inference  that  might  be 
drawn  from  a  fact,  were  that  fact  known,  disap- 
pears,  and  cannot  be  resorted  to  when  the  fact 
beounes  Imown,  and  thereafter  sueh  luf^ienoa 
can  be  drawn  only  In  event  the  fact  warrants  it." 

The  present  case  Is  governed  by  the  Thom- 
hlll Oase  Above  quoted  frtmi,  and  It  follows 
iit&t  the  plaintiff  was  entitled  to  a  peronp- 
tory  instruction  upon  liability,  and,  the  com- 
pany beUiK  liable  under  the  facta  of  this  rec- 
ord, the  assignments  of  wror  bsftrtng  on  lia- 
bility are  without  merit 

We  find  no  error  on  the  question  of  the 
ezteut  and  measure  of  damage,  and  the  judg- 
ment of  the  court  btfow  wlU  be  affirmed. 

Affirmed. 

OOOE,  3^  dissents. 


JENNINGS  V.  STATE.    (No.  20377.) 
(Supreme  Court  of  Mississippi,  Division  B. 
Nov.  11,  1918.) 

1.  Indiotuxnt  and  Infobhahozt  <e3»167  — 
Pointing  Pistol— Stjbplusaqb. 

Where  hidictment,  under  CJode  1906,  8  1045, 
charging  pointing  of  pistol  at  another,  averred 
pistol  was  a  deadly  weapon,  such  avermttit  was 
surplusage,  unnecessary  tx>  be  proven. 

2.  Ckihinjll  Law  «s>706— Tbiai^Injectioh 
OF  Rack  Question. 

In  prosecQtion  for  pointing  pistol,  by  prov- 
ing by  negro  witnesses,  defendant,  a  white  man, 
came  to  scene  of  difficulty  with  colored  woman, 
-a  circumstance  necessary  for  Jury  to  arrive  at 
satisfactory  conclusion,  state  did  not  unneces- 
sarily inject  race  question  to  aitense  jury's 
prejudice  against  defendant. 

Appeal  from  Clrcalt  Gourt,  Tallahatdiie 
County;  Bl  D.  Dlnklns,  Judge. 

B.  J.  Jennings,  Sr.,  was  ctrnvlcted  of  point- 
ing a  i^stol  at  another,  and  appeals.  Af- 
firmed. 

J.  H.  Caldwell,  of  Charleston,  and  Stone  ft 
Stone,  <tt  Coffeerille,  for  appellant  Boas  A. 
Collins,  Atty.  Oen.,  for  the  State. 

COOK,  p.  J.  The  grand  Jury  of  the  First 
district  of  Tallahatdiie  county  returned  an 
indictment  against  the  appellant  charging 
him  with  "unlawfully  and  willfully"  pointing 
and  aiming  a  idstol,  a  deadly  veapra,  at  one 
Julius  Drinkwater. 
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The  stAte  pKT«d  tbat  tbe  appellant  did 
wUlfnlly  and  unlawfully  point  a  pistol  at  and 
towards  the  person  named  In  the  Indictment, 
and  that  thla  was  dme  not  In  neceaaary  aelf- 

defense. 

[1]  Appellant  Inslated  below,  and  here,  that, 
as  the  Indictment  diarged  the  plstcrf  In  quea- 
tlon  was  a  deadly  weapon.  It  waa  necessary 
for  the  state  to  prove  that  the  pistol  waa  In 
fact  a  deadly  weapon — that  It  was  loaded  and 
capable  of  caoslng  death  or  Inflicting  awne 
aerlons  harm  upon  tbe  person  at  nbam  It  was 
pointed. 

Section  1045  of  the  Code  of  1906  makes 
the  pointing  of  a  pistol  a  misdemeanor, 
whether  the  same  be  loaded  or  not,  and  thto 
Indictment  was  drawn  under  that  section. 
Counsel  admit  la  thMr  brief  that  It  was  un- 
necessary to  diarge  that  the  pistol  was  a 
deadly  weapon,  bat  they  Insist  that,  being 
charged,  It  most  be  proven,  and  that  the 
court  erred  in  refusing  to  ao  diave  Uie  Ju- 
ry, dtlng  Tyler  t.  State,  68  Hiss.  395,  U 
South.  2S.  In  tbat  case  the  defendant  was 
<±arged  with  harlng  mAA  Intoxicating  llquora 
to  James  Robertson  and  Henry  Brlner.  Tbe 
evidence  offered  by  the  state  was  to  the  ef- 
fect that  defendant  sold  the  liquors  to  Brlner 
alcme.  The  court  said  that,  while  it  was  on* 
necessary  for  the  state  to  have  ^diarged  to 
whom  the  liquor  was  sold,  but  having  done 
so.  this  diarge  was  descrlptlTe  at  the  of- 
fense. 

An  examination  of  tbat  case  and  the  au< 
thorltles  dted  therein  leaves  us  unconvinced 
that  the  prlndplea  controlling  the  court  in 
that  case  are  applicable  In  the  case  under  re- 
view. 

If  the  evidence  In  the  Instant  case  was  that 
tbe  pistol  was  pointed  at  some  person  oUier 
than  the  one  named  In  the  Indictment,  then 
it  would  be  on  all  fours  with  the  Tyler  Cose. 
Tbe  offense  here  was  the  pointing  of  the 
pistol,  and  It  was  not  descrlptlTe  of  the  of- 
fense to  charge  that  the  pistol  was  a  deadly 
weapon. 

Section  1045,  Ck>de  of  1906,  under  whldi 
this  indictment  was  drawn,  makes  it  a  mis* 
demeanor  for  uny  person  to  point  or  aim  at 
another  apy  pistol,  gun,  or  firearm.  In  this 
case  tbe  Indictment  charges  that  a  plsbd  was 
the  thing  pointed,  and  tbe  person  at  whom  It 
was  pointed  was  Julius  Drlukwater,  and  this 
was  proven.  To  identify  the  offense  charged 
every  essential  fact  was  proven. 

The  statute  was  enacted  Into  law  to  pre- 
serve the  peace  and  to  save  life  and  limb  of 
the  people.  It  Is  not  unusual  that  tbe  people 
are  wounded  or  killed  with  guna,  or  plstola 
that  the  trffenders  believed  were  unloaded. 
It  is  also  true  tliat  the  person  at.  whom  the 
firearm  Is  pointed  has  killed  the  pointer  be- 
lieving that  he  was  about  to  shoot  him.  So, 
we  think,  the  averment  In  question  was  sur- 
plusage— did  not  describe  or  Identify  the  of- 
fense. 

LZJ  Appellant  complains  tbat  the  race  qnes- 


tim  was  unnecessarily  injected  into  tbe  trial 
for  tbe  obvious  purpose  of  arousing  tbe  pr^ja- 
dices  of  the  jury  against  the  defendants  Tbe 
occasion  was  a  negro  wedding,  and  tbe  place 
was  a  uegro  church.  The  defendant  waa 
present.  Tbe  state  proved  tbat  defendant 
came  to  the  wedding  in  a  tm^y,  and  brougbt 
with  bOn  a  colored  lady.  The  defendant  did 
not  deny  be  arrived  in  a  tntSKJ  accom- 
panied by  his  aooE  on  horseback,  bat  he  did 
d«iy  that  he  bad  as  liis  companion  the  lady 
in  question.  Wboi  the  state  proved  bow  and 
with  whom  the  defendant  arrlTed  at  the 
Chun*,  defmdsnt  objected  upon  the  ground 
that  this  was  injecting  into  the  caae  tbe  race 
questlw. 

If  tbe  state's  witnesses  told  the  truth. 
defendant  Injected  this  qoestloa  Into  tbe  case. 
But  it  seems  to  us  ttiat  tbe  defendant  was 
ondnly  aaialtlv«,  B>>r  the  Jnry  to  arrive  at 
a  satisfactory  ooncLnsdon,  it  waa  neeeesary 
for  them  to  know  all  of  the  surroondlng  cir- 
cmn  stances,  ne  time,  the  place,  and  the 
company  was  Important,  wboa  tlie  evidence 
was  so  conflicting. 

The  witnesses  for  tbe  state  were  negroes, 
and  tbe  vrltnesses  for  tbe  defaidant  were 
irtdte.  If  the  defendant  did  Jost  what  tbe 
state  proved,  he  has  no  cause  to  ootni^sin 
at  tbe  state  proving  how,  with  Whom,  and 
when  be  arrived  on  the  scene.  'Jlie  state's 
case  was  sapi»orted  by  Uie  blat^  and  the  de- 
fense was  supported  by  tbe  whites.  The  jaiy 
beUeved  tbe  blacks,  and  If  they  told  the 
truth  the  defendant  has  no  Just  cause  to  cooi- 
plain.  He  seemed  to  have  been  in  bad  oom- 
pany,  with  tbe  usual  results 

Affirmed. 

JBNNIN08  T.  8TATSL   (No.  20378.) 

(Snprtue  Court  of  Mlariirfpp^  DiTiaion  B. 
Nov.  11,  19ia) 

1.  GannvAz,  Law  4bb720^— Suskkest  of 
PaosBCUiiira  Attobnet. 

District  attorney's  statement  to  jury  r«f^i^ 
ring  to  obvious  fact  that  defendant  was  Titallv 
interested  in  verdict  was  questionable  etbics, 
and  tedmically  inaccurate. 

2.  CanniTAL  IjAW  «=9554— Btidkhcx  — De~ 

VENDAITT  Zir  QtmUTAL  CABE. 

He  law  casts  no  suspicions  on  defendant's 
evldmce,  and  his  testimony  most  stand  or  fall 
upon  its  merits. 

3.  CananAL  Law  ^3>1171(3)— HAjocuae  Es- 
BOB— Abguhxdt  or  PBoaBoonira  ArroBmr. 

Technically  inaccurate  statement  of  distri-n 
attorney  In  argument  to  jury,  refeninr  to  obvi- 
aaa  fact  that  defendant  was  vitally  mtere^tid 
In  verdict,  was  harmless  to  defetuant,  tboi^ 
reiterated  after  court  had  refused  to  instroct 
Jury  orally  not  to  c(msider  It. 

Ai^>eal  from  Circuit  Court,  TaUabatdiie 
County;  E.  D.  Dlnklns,  Judge. 

R.  J.  Jennings,  Sr.,  waa  convicted  of  carry- 
ing a  pi8b>l  cokcealad,  and  be  appeals.  Af- 
flrmed. 
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J.  H.  Caldwell,  ot  Charleston,  and  Stone  & 
Skne.  ot  CoffeeTlUe,  for  appelbuat  Boas  A. 
CoUlBB,  Atty.  Gen.,  for  the  State. 

COOK,  P.  J.  The  appellee  was  convicted 
upon  an  Indictment  charging  him  with  carry- 
ing concealed  a  deadly  weapon — a  pistol. 
The  evidence  offered  by  the  sfate  was  posi- 
tive that  the  defendant  was  guilty  as  charg- 
ed. The  evidence  offered  by  defendant  was 
that  the  defaidant  did  not  carry  a  pistol 
concealed  or  otherwise.  In  his  argument  to 
the  Jury,  the  district  attorney  referred  to*  the 
obvious  fact  that  the  defendant  was  vitally 
Interested  In  the  verdict  of  the  jury.  This 
argument  was  objected  to  by  the  defoidant, 
and  the  court  was  asked  to  Instmct  the  Jury 
(nraljy  not  to  considw  this  argnment.  This 
objection  and  request  was  overruled-  Where- 
upon, the  district  attorney  here  said  to  the 
Jary:  Vllie  court  has  Just  said  that  tlie  Jury 
have  a  right  to  consider  defendant's  Interest 
in  this  case."  This  statement  was  also  ob- 
jected to  and  overruled. 

This  court  bas  Aitd  It  was  error  for  the 
court  to  Instmct  the  Jury  that.  In  cw^der^ 
Ing  the  value  of  defendant's  evidence,  they 
were  auQiorlzed  to  take  Into  ocmsideratlon 
his  Interest  In  the  verdict  of  the  Jury.  Smldi 
V.  State;  90  Hiss.  HI,  43  South.  465, 122  Am. 
St  313. 

It  wlU  be  observed  that  the  court  did  not 
Instruct  the  Jury  that  they  were  authorized 
to  omslder  the  Interest  at  defendant  In  tbe 
case  In  valuing  bis  testimony.  This  court 
has  never  said  that  the  Jury  could  not.  or 
should  not,  take  Into  consideration  the  de> 
fendant's  Interest  when  they  came  to  weigh 
the  value  of  his  testimony. 

11,2]  The  statement  of  the  district  attor- 
ney to  the  Jury  was  questionable  ethics,  and 
technically  Inaccurate.  The  law  does  not 
cast  any  suspicions  upon  the  evidence  of  the 
defendant;  his  testimony  must  stand  or  fiOl 
upon  Its  merits. 

[3]  In  this  case,  however,  we  are  of  opin- 
ion that  no  barm  was  done.  As  a  matter  of 
fact,  we  all,  lawyers  or  Judges,  know  that 
sensible  men  will,  In  fact,  weigh  evidence  giv- 
en by  interested  parties  with  the  Interest  of 
the  witness  In  mind.  The  district  attorney  Is 
not  expected  to  approadi  a  case  with  the 
cold  neutrality  of  a  Judge.  He  is  an  advo- 
cate and  somewhat  of  a  partisan,  and,  no 
doubt,  the  Jury  Is  able  to  make  due  allowance 
for  tbe  arguments  of  the  lawyer  for  the 
state. 


BARNES  V.  STATE.    (Na  20617.) 
(Supreme  Court  of  Mississippi,  Division  B. 
Nov.  11,  1918.) 

1.  CBIUINAL    liAW  <^S15(5>— iKBXSUOnONS 
— IGNOBIHO  DbTENSB. 

An  instnwtimi  In  a  murder  casa  wluHein 
defendant  sot  up  Oie  Issue  <A  sdf-delense,  and 


where  the  facts  were  close,  that  defendant  might 
be  convicted  of  murder  if  there  was  ao  Intent 
to  kill  at  the  time  the  wound  was  inflicted,  was 
erroneous,  since  there  might  have  been  an  in- 
tent to  kill  in  necessary  ■elf-defeDs& 

2.  Osnairax.  lik-w  «bo823(^— iNGrntnonoire 

^CUBi:  OF  SSUtOB. 

In  a  proeecuticm  for  murder,  wherein  self- 
defense  was  set  op,  an  erroneous  luBtruction  to 
convict.  If  there  was  an  Intent  to  kill  at  the 
time  the  Infliction  of  the  wound,  was  not 
cured  by  other  instrnctions  given. 

Appeal  from  Circuit  Court,  George  County; 
J.  H.  Neville,  Judge. 

Dan  Barnes  was  convicted  of  murder,  and 
be  appeals.   Reversed  and  remanded. 

O.  F.  Moss,  at  liOcedalek  for  amieUaat* 
Frank  Boborsim,  Aast,  Atty*  Oao.,  Sax  tba 
SUte. 

STEVENS, iJ.  Appellant  was  indicted  for 
the  murder  of  J.  J.  Parker,  was  convicted, 
and,  the  Jury  failing  to  agree  as  to  ponl^ 
meat,  was  sentenced  to  Uie  pentltentlary  for 
life.  There  were  no  ^ewltnesses  to  the  un- 
fortunate difficulty,  and  the  only  testimony 
as  to  the  details,  or  aa  to  who  was  the  agres> 
sor,  must  be  found  in  the  statements  and  the 
testimony  ot  the  parties  themselves.  The 
only  testimony  for  the  state  as  to  the  alleged 
unlawful  assault  by  the  accused  Is  the  dying 
declarations  of  the  deceased.  The  state  was 
compelled  to  r^  upon  these  dying  declara- 
tions to  maintain  its  case. 

Both  parties  are  white  and  it  appears 
that  the  deceased  was  a  son-in-law  of  the  ac- 
cused. According  to  the  dying  declarations, 
the  deceased  was  coming  home  from  his  work 
on  a  June  evraiing  between  sunset  and  dark, 
and  was  waj'laid  by  appellant,  who  demand- 
ed a  settlement  tfa  a  debt  due  and  owing  by 
the  deceased.  The  deceased  ofBsred  to  bay 
him  $5,  and  suggested  that  they  go  up  to  the 
house  and  get  a  cup  of  coffee  and  arrange  the 
balance.  Tbereupmi  the  a[^;»^lant  began  to 
curse  the  deceased,  and  steted  that  he  had  a 
"settlements  to  make  with  blm,  and  that  he 
was  going  to  kill  blm,  and  with  such  stete- 
meats  sterted  on  the  deoeasecl  with  his 
pocketknlfe.  The  substance  of  the  dying 
declarations  was  further  to  the  effect  that 
the  deceased  picked  up  a  pine  stick  to  defend 
himself,  wh^  appellant  halted  and  agreed 
that  they  would  have  no  difficulty  If  de- 
ceased would  throw  away  his  stick;  but.  In- 
stead of  shutting  up  his  knife  and  avoiding 
the  difficulty,  appellant,  after  the  deceased 
threw  down  his  stick,  assaulted  the  deceasert 
with  a  knife,  stebbed  him  In  the  left  side 
and  Inflicted  a  serious  and  fatal  wound. 

The  difficulty  occurred  June  18,  1917,  and 
deceased  lived  until  August  6th  thereafter. 
Immediately  after  the  difficult?  deceased 
made  his  way  to  his  home  near  by  and  sum- 
moned a  doctor  from  Wiggins,  about  20  miles 
distant,  and  about  midnight  the  i^slclan  ad- 
ministered to  the  wounds.  It  appears  that 
deceased  wascarrledtoataomAtalatGultlport 
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JmB  20di,  and  there  UnfmO,  waA  diol  An* 

gost  6tb. 

The  allied  dying  dedarmtliMU  were  tead- 
fled  to  by  S.  M.  Park^,  a  brother  of  tbe  de> 
ceased,  J.  J.  Ferth.  a  state  wltneaa,  and  R.  CL 
Cowan,  coonty  prosecatliiff, attorney  of  Har- 
rison county,  fllie  declarations  testlQed  to  by 
Parker  and  Fertb  were  made  almost  Im- 
mediately  after  the  wound  waa  li^cted.  and 
while  the  deceased  was  at  his  home  awaiting 
the  arrlral  of  the  snrgeoo.  The  other  decla- 
ration, taken  In  the  hospital  at  Gulfport,  was 
testified  to  by  R.  0.  Cowan,  who  was  called 
In  by  a  brother  of  the  deceased  for  the 
porpose  ai  hearing  the  statement  Mrs.  J.  J. 
Parker,  the  widow  of  the  deceased,  was  also 
Introduced  by  the  state;  bat  ber  testimony 
in  the  main  waa  elicited  the  cross-examloa- 
tion.  In  response  to  questions  propounded 
by  the  district  attorney,  she  stated,  among 
other  things,  that  the  deceased  "said  be  waa 
cut  very  bad  and  thought  he  was  going  to 
die;  *  *  *  be  was  not  posltiTo  about 
that:  *  *  •  I  think  he  would  hare  got- 
ten well  If  we  had  the  right  doctor ;  I  cant 
help  saying  that,  because  tbe  cut  was  getting 
well  whm  we  took  him  to  the  hospital" ;  and, 
farther,  "when  I  saw  him  last,  he  said  he 
thought  he  was  going  to  get  well  in  a  ffew 
days;  •  •  «  that  waa  In  the  hospital 
then."  Ortain  letters  were  identifled  by 
the  witness  as  having  been  received  from 
her  husband  while  he  was  ia  the  hoe^dtal, 
and  white  these  letters  were  introduced  by 
the  state  there  are  expressions  In  the  letters 
Indicating  a  hope  of  recovery,  as,  for  Illus- 
tration: 

"Go  ahead,  and  try  to  make  all  yon  can,  fw 
I  don't  know  whether  I  will  ever  ^et  w«ll  or 
not ;  maybe  tbe  Lord  will  pnU  me  through." 

And  In  another  letter: 

"Save  me  some  watermelMis  till  I  come^" 

Witnesses  Parker,  brother  of  the  deceased, 
and  J.  J.  Fertb,  testify  as  to  the  serious  na- 
ture of  the  wound  whtdi  they  observed ;  but 
neither  of  these  witnesses  knew  anything 
about  the  altercation,  or  gave  any  testimony 
bedding  any  light  upon  tbe  Inquiry  as  to 
who  provoked  the  difficulty,  or  who  was  the 
aggressor.  There  waa  no  testimony  as  to 
any  previous  threats,  prerloiu  dUBcultj,  or 
express  malice. 

Appellant  tooit  the  witness  stand  in  bis 
own  behalf,  and  according  to  bis  testimony 
the  parties  casually  met  in  the  woods,  where 
two  "paths  come  together,**  exchanged  greet- 
ings, and  then  got  Into  a  heated  and  angry 
discussion  about  the  Indebtedness  due  by  the 
deceased  to  the  appellant,  and  upon  tbe  ap- 
pellant accusing  the  deceased  and  his  wife 
with  an  attempt  to  cheat  appellant  out  of 
bis  indebtedness,  and  of  telling  "falsehoods 
or  lies"  about  It,  tbe  deceased  thereupon  re- 
sented tbe  charge,  exclaimed,  "I>(ni*t  you 
call  my  wife  a  liar;  I  will  knock  your  brains 
out,"  picked  up  a  solid  pine  limb  about  the 
size  of  one's  wrist,  and  assaulted  appellant, 
striking  him  In  the  face  ii"dflr  tbe  ^e  and 


on  Oie  bend.  The  testlniony  of  llie  accused 
Is  farther  to  the  ^ect  that  the  blows  of  the 
deceased  atagg«ed  him  and  covered  his  face 
with  blood,  and  that  It  was  daring  tbe  fight 
that  he  drew  his  knife  and  faifltcted  n  wound 
In  self-defmse,  and  without  any  derire  to 
take  life.  It  appears  that  the  knife  used,  was 
an  OTdinary  pecketknlf^  whldi  appellant  caz^ 
rted  regular^,  and  wUdi  was  produced  on 
the  trial. 

There  were  also  Introduced  ftn-  tbe  defend- 
ant witnesses  Maples  and  De  Priest,  long  resl- 
dmts  of  tbe  county,  irtio  testified  to  tlie  good 
reputation  of  flie  prIeDner  for  peace  or  vio- 
lence; and  witness  De  Priest  else  testified 
that  be  saw  tbe  prisoner  In  Jail  tbe  next 
morning  after  fba  dlfflculty,  and  that  appel- 
lants eye  "was  all  bloodshot  and  swelled 
op,**  and  that  "be  had  a  bine  Mpot  mt  the  side 
of  his  head." 

WlOk  the  fbregtring  testlmonj  the  canae 
was  sabmitted  to  a  Jury  npon  instrqetlonai 
three  of  which  aiv>dlant  contends  wm  er- 
nneoos.  The  instructions  complained  of 
are  as  foUows: 

No.  2:  "The  court  Instructs  the  faiy,  tor  tbe 
state,  that  murder  is  the  unlawful  killing  of  a 
human  beinr  with  malice  aforethought,  and 
malice  la  either  expressed  or  implied  in  lav; 
express  malice  la  evidmced  by  ext^nal  circnoi- 
atances  discovering  the  inward  intentions,  and 
the  law  implies  malice  from  the  deliberate  and 
unlawful  uae  of  a  deadly  weaptm." 

No.  4:  '*Th9  court  idiarRea  the  jury,  for  tbe 
state,  that  the  term  'malice  aforethought,'  u 
naed  in  these  inatroctions,  means  a  felonious 
dedign  or  purpose  to  effect  the  death  of  the  pet- 
aoD  killed,  and  It  Is  suffident  in  law  if  audi 
purpMC  or  design  exists  immediately  before  or 
at  tbe  time  of  the  cutting  from  the  effects  of 
which  the  deceased,  J,  J.  Iteker,  afterwarda 
died." 

No.  S:  'TRie  court  instructs  the  iury,  for  tbe 
state,  that  while  it  la  necessary,  in  order  to 
conatitute  murder,  that  there  be  present  pre- 
meditation or  an  attempt  to  kill,  yet  It  is  not 
neceaaary  that  such  intent 'exiat  In  the  miiw] 
of  the  defendant  for  any  particular  length  ot 
time,  but  it  is  aoflicieDt  If  the  intent  to  tlH 
existB  at  the  time  the  fatal  wound  was  giraL" 

It  Is  also  contended  by  the  appellant  that 
the  proper  predicate  was  not  laid  for  the 
admission  of  the  alleged  dying  decdaratloos. 
and  that  tbe  alleged  declarations  were  not 
made  under  a  sense  of  impending  death. 
tJpon  the  trial  of  the  case  eounsel  Interposed 
no  objection  whatever  to  the  admission  of 
these  dying  declaratlODS,  but  In  the  motico 
for  a  new  trial  did  contend  that  the  eTidence 
was  Incompetent  and  Inaufflcloit  to  support 
the  verdict 

[1]  Under  our  view  of  the  testimony  the 
fifth  Instruction  granted  the  state  was  prej- 
udicial to  the  rit^ts  of  the  accused  and  con- 
Btltntes  reverdble  errw.  It  will  be  obserred 
that  this  Is  a  close  case  on  the  facta.  Agaiost 
the  positive  testimony  of  the  accused  In  his 
own  behalf  tbe  state  relies  upon  dying  dec- 
larations, the  statements  of  which  ore  more 
or  lees  goieral  in  their  natare.  There  la  sa 
testimony  of  any  prevlons  dlfflcalty  « 
threats.  It  does  awear  that  there  was  son* 
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controvmtr  aboat  ui  IndebtednesB;  bat  the 
nature  of  this  iDdebtednesB,  the  amount 
thereof,  and  the  extent  of  feeling  In  refer- 
oice  thereto  are  not  dlBcIosed.  ^e  tesU- 
mony  of  the  accused  that  there  was  a  ^^t, 
and  that  the  deceased  was  the  aggreasor.  are 
supported,  first,  by  the  admiasloD  of  the  de- 
ceased In  the  dying  decoration  that  at  one 
time  he  did  pl<A:  Dp  a  limb ;  and,  secondly,  by 
the  tuuUspcited  testimony  of  De  Priest  that 
appeillant  had  a  bla(^  ^fe  and  a  bmlaed  head. 
There  la  noOiing  from  the  prior  relationship 
of  the  parties  to  Indicate  ill  will  or  malice. 
Ilils.  is  an  altercation  between  a  father,  52 
years  <dd,  and  hia  son-in-law,  a  man  much 
younger,  and  according  to  the  proof  a  mndi 
lai^er  man.  Wltb  these  gmeral  obserrattons 
in  mind,  we  think  it  unnecessary  to  dedde 
any  point  argued,  except  the  granting  <^  in- 
struction 5. 

Under  the  state  of  the  record,  it  was  high- 
ly inqmrtant  fbr  tile  defendant  that  the  law 
be  Tery  accnrately  given  In  charge  to  the 
Jury.  In  the  first  place,  Instruction  Mo.  S 
tells  the  Jury  that  it  is  neoesaaiy  "there  be 
present  premeditation  or  an  attempt  to  kill." 
It  may  be  that  the  word  "intent"  was  intended 
to  haTe  been  emidoyed.  instead  of  the  word 
"attempt";  but,  if  so,  there  is  nothing  in  the 
record  that  dearly  Indicates  or  shows  a  cleri- 
cal error.  In  the  second  jOace  the  Jury  are 
told  that— 

"It  is  Boffident  If  the  intent  to  kill  exists  at 
the  time  the  fatal  wound  was  given." 

It  Is  well  to  observe  that  all  three  of  the 
Instructions  complained  of  are  In  general  lan- 
guage and  embody  abstract  propositions  of 
law.  The  fifth  Instruction,  as  an  abstract 
proposition,  informs  the  Jury  that,  If  there  be 
an  Intent  to  kill  at  the  time  the  wound  Is  In- 
flicted, the  defendant  should  be  convicted  of 
murder.  It  Is  obvious  that  there  may  be  an 
intent  to  kill  on  the  part  of  any  defendant 
who  acted  In  necessary  Belf-defens&  Tbe 
Intent  to  kill  must  be  felonious  and  without 
authority  of  law.  This  Instruction  does  not 
attempt  to  apply  the  particular  facts  of  this 
case,  aod.  If  literally  followed  and  applied  by 
the  Jury,  amounted  to  a  peremptory  Instruc- 
tion for  the  state.  Here  the  appellant,  ac- 
cording to  hlB  version  of  tbe  dlfBculty,  was 
assaulted  by  the  deceased,  who  was  armed 
with  a  solid  pine  limb  as  big  as  one'a  wrist, 
and  the  pocketknifb  was  not  exhibited  or  used 
until  after  tfie  defendant  had  be^  staggered 
and  his  fiice  made  bloody  from  tlie  assaults 
and  blows  of  his  antagonist 

[S]  The  error  c(»nplained  of  was  certainly 
not  cured  by  the  other  instructlwu)  for  the 
state,  and  especially  by  tbe  general  language 
employed  In  instructloiis  2  and  4  complained 
of.  On  the  contrary.  Instruction  2  told  the 
Jury  without  anaZlflcatlon  that  "the  law  Im- 
plies malice  from  tbe  deliberate  and  unlaw- 
ful  use  of  a  deadly  weapon" ;  while  instruc- 


tlon  4  emphasises  the  abstract  legal  proposi- 
tion that  'it  Is  Bufikilait  in  law  if  BU(>h  pnx- 
pose  [the  feltmloua  purpose  to  effect  the  death 
of  Qie  person  killed]  or  design  exists  im- 
mediately before  or  at  tbe  time  of  the  cutting 
from  the  effects  of  which  tbe  deceased,  J.  J. 
Parker,  died." 

While  the  law  of  homicide  has  an  impor- 
tant place  In  our  system  of  Jurisprudence, 
and  law  enforcement  is  essential  to  the  pro- 
tection end  well-being  <^  organized  society, 
yet  the  right  of  the  accused  to  a  trial  in 
whldi  the  law  Is  accurately  stated  Is,  in  a 
case  of  this  kind,  a  right  as  dear  to  him  as 
life  itself.  Authorltlea  on  the  point  are,  we 
think,  unnecessary,  though  we  refer  to  Oamb- 
lin  T.  State,  28  South.  704,  and  HuriAy  t. 
Btat^  89  BOSS.  827.  42  South.  SH. 

Reversed  and  remanded. 


TAZOO  ft  U.  v.  R.  CO.  V.  UeOASKBLU 

(No.  20386.) 
(Supreme  Oourt  of  BdTIsBisSippl,  Division  B. 
Ntw.  11,  1618.) 

1.  Masteb  A3UD  Sebvant  4=3250^  New,  vol. 
15  Key-No.  Series  —  Fbderai.  EacFLOTEBS' 
LiABiLiTT  Act— Stact  Law  BAisxNe  P»- 
nmrmir  or  NmuoBKa. 

Where  employ^  in  Interstate  commerce  was 
struck  by  ties  falling  from  moving  train,  the 
master's  failure,  in  action  under  federal  Em- 
plmrerB'  Liability  Act  (U.  8.  Comp.  St.  1916,  H 
8657-8665),  to  meet  prMomption  of  negligoice 
arising  from  the  injory,  under  Code  1906,  f 
1985.  as  amended  by  Laws  1912,  c.  215,  did  not 
Justity  direction  of  verdict  for  servant;  the  state 
law  bong  inappllcaUe. 

2.  HA9TBB  AMD  SSSVANT  #a»26tK4)— B^DBBAI. 
EHFLOTKBS'  lAAStLTTX  AOT— NBOUOENCE— 

BtnoxN  OF  Pboof. 
In  servant's  action  under  the  federal  Em- 
Dl^ers'  LiablHlT  Act  (n.  S.  Comp.  St  1916,  H 
8657-8666),  be  has  the  burden     proving  negli- 
gence of  the  master  caudng  the  Ininriea. 
S.  Mastks  and  Sxbvant  4=9286(13)  —  Inju- 

BIEB  TO  SeBVAHT  —  QUEBTZOHS  FOB  JUBT  — 

Nbouqencs. 
In  section  hand's  action  for  Injuries  when 
struck  by  ties  thrown  from  car  by  breaking 
Standard,  whether  tbe  master  was  negligent  be- 
ing for  the  jury,  peremptory  instraction  held 
erroneous. 

4.  Master  and  Seevant  4=»137(4>— Case  Re- 

QUIBED— PeBSONS  ON  BaILBOAD  TBACKS. 

A  railroad  owes  to  a  section  hand  that  de- 
gree of  care  in  operation  of  trains  whidi  it  owes 
to  any  person  lawfully  on  the  right  of  way  in 
close  proximity  to  the  tracks. 

5.  Mastkb  and  Sebvaitt  4s»111(8).  124(4)  — 

GaBE  REQUIBED  ~  PXBSONS  ON  RAIX.BOAD 

Tbaoks. 

A  railroad  Is  under  the  general  duty  of  ex- 
ercising reasonable  care  in  loading  car  of  ties, 
or  of  seeing  by  prot>er  inspection  that  the  dip- 
per exercised  reasonable  care  in  preparing  the 
car  for  shipment,  and  in  a  way  to  render  Improb- 
able any  Injury  to  those  lawfoUy  on  or  along  the 
track. 

&  Mastbb  and  Sebtant  «S9210(2)— Assuuf- 
TioN  or  Btsk— S*AixiNa  Objects— Section 
Hand. 

A  railroad  section  hand  does  not  assume  the 
rlA  of  injury  from  falling  ties,  released  by 
breaking  of  standard  on  side  of  puslng  flat  car. 


*a»rar  other  oaMS  tM  same  tspio  and  KBT-NUUBBB  la  aU  Kv-NiuobsrsA  DlBssts  and  lodoMS 
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Appeal  froia  ^rcult  Court,  mtohatclile 
County;  E.  D.  Uinklns,  Judge. 

Action  by  Robert  McCaskeU  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany, Judgment  on  peremptory  instruction 
for  plalntlfl,  and  defendant  appeala.  Re- 
versed and  r^anded. 

B.  B.  Mayes,  of  Jackson,  W.  B.  Stone, 
ot  Charleston,  and  Chas.  N.  Burch,  H.  IX 
Minor,  and  Joba  L.  Bteby,  all  of  Memphis, 
Tenn.,  for  appellant.  J.  H.  Caldw^  of 
Charleston,  for  app^ee. 

STEVENS,  J.  Appdlee,  as  plalnUtE  In  the 
court  below,  sued  to  recorer  damages  for 
perewmal  injuries  allied  to  have  been  sus- 
tained while  in  Qie  employ  ol  the  defendant 
company,  and  while  engaged  In  r^irlng  the 
d^endant's  track  at  a  point  near  Gbwurt,  In 
^^llahatdiie  county,  naintiff  alleged,  and 
the  proof  tends  to  showi  Qiat  he  was  work* 
Ing  as  a  section  hand  when  a  freight  train 
op«ated  by  appellant  passed  over  the  tracks 
at  the  point  wb»e  the  section  crew  were  at 
work;  that  plalntUT  got  ^  the  track  and 
stood  aside  Xor  the  moving  train  to  pass; 
that  while  said  frei^t  train,  ccmsisting  of 
nine  ears,  me  at  which  was  loaded  with 
cross-ties,  was  passing  the  sectlfm  crew, 
the  cross-ties  cm  the  moving  car  became 
loose  and  f^,  or  were  thrown,  from  the 
moving  train  against  the  plalntifF,  striking 
him  on  the  head  and  back,  kno<fting  him 
down,  and  Injuring  him  severely.  Plaintllf 
In  his  dedaratioa  alleged  that  his  Injuries 
were  due  to  the  "careless,  ttnpropw,  and 
negligent  loading  and  moving  of  said  car," 
and  also  to  the  "rough  and  uneven  track  over 
whldt  said  train  was  being  run,  or  moved, 
at  a  rate  of  speed  which  rendered  said  move- 
ment dai^erouB  and  liable  to  cause  the 
cross-ties  and  other  freight  carried  th«ecm 
to  be  thrown  therefrom, .  and  to  bnrt  and 
Injure  the  plaintiff  whose  position  was  seen 
and  known  to  the  servants  of  the  defendant 
in  charge  of  said  train." 

The  defendant  filed  the  plea  of  gmeral 
issue  and  two  special  pleas,  one  of  which 
charged  that  the  train  was  engaged  in  Inter- 
sftite  commerce,  and  that  the  car  loaded  with 
cross-tlee  was  being  moved  Interstate,  and 
farther  that  plalntitT  himself  was  engaged  in 
working  upon  a  track  then  being  used  in 
Interstate  commerce,  and  pleaded  further 
that  plaintiff  as  a  section  band  assumed  all. 
the  risk  of  the  Injury  complained  of.  Thei 
other  special  plea  undertook  to  plead  a  settle- 
ment and  release  for  the  injuries  complain- 
ed of. 

The  case  was  presented  to  the  court  and 
Jury,  and  the  trial  Judge  granted  a  peremp- 
tory Instruction  to  find  for  the  plaintiff,  and 
the  Jury  assessed  the  damages  at  $1,000. 
From  the  Judgmrat  entered,  appellant  prose- 
cutes this  appeal,  contending  that  the  trial 
court  erred  in  granting  the  peremptory  In- 
struction, that  the  court  erred  In  refusing  i 
the  instructions  asked  by  the  defendant,  and ; 


that  the  court  on  the  trial  of  the  case  re- 
fused to  allow  appellant  to  amend  tts  qpedal 
plea  by  exhibiting  and  attaching  the  written 
release  relied  upon,  but  excluded  said  release 
from  the  cooj^deratlon  of  the  Jury,  because 
the  same  was  not  attached  to  the  plea.  The 
plaintiff  upon  the  trial  of  the  case  objected 
to  the  Introductlcm  of  any  evidence  aa  to  the 
release  because  the  same  was  not  filed  In 
accordance  with  section  735^  Code  of  1906. 
A  motion  for  a  new  trial  was  made  and  ova- 
ruled. 

[1]  It  Is  conceded  by  counsel  for  both  par- 
ties that  this  cause  "Is  admittedly  governed 
by  the  federal  Employers*  Liability  AcT 
(Act  April  22,  1908.  c.  149.  35  StaL  65  [U.  S. 
Comp.  SL  1916,  H  8^-8665]}.  The  argument 
In  the  main  on  behalf  of  appellant  Is  direct- 
ed to  the  proposition  that  section  1965,  Code 
of  1906,  as  amended  by  chapter  215,  Laws  of 
1912,  our  prima  fade  statute,  has  no  applica- 
tion to  this  case,  and  ^at  the  erroneous 
application  of  this  statute  by  the  learned 
trial  Judge  led  to  the  granting  of  the  pa«mp- 
tory  Instruction  complained  of.  At  the  time 
the  trial  court  disposed  of  this  case,  the 
decision  of  the  Totted  States  Supreme  Court 
in  the  case  of  N.  O.  &  N.  E.  Railroad  Co.  v. 
Harris,  247  U.  S.  367, 38  Sup.  Ct.  535,  82  L.  Ed. 
1167,  had  not  been  rendered,  and  the  learned 
trial  Judge  was  accordingly  Justified  In  f<d- 
lowing  the  opinions  rendered  by  this  court 
in  Railroad  Co.  v.  Scarlet.  115  Miss.  286,  76 
South.  265,  and  Y.  ft  M.  V.  Railroad  Co.  v. 
Mullins,  115  Miss.  347,  76  South.  147.  All  con- 
troversy as  to  the  application  of  the  Missis- 
sippi statute  has  been  settled  by  the  Supreme 
Court  of  the  United  States  In  the  Harris 
Case,  and  it  follows  that  the  granting  of  the 
peremptory  instruction  cannot  be  Justified 
under  the  state  statute  or  the  failure  of  the 
defendant  company  to  meet  any  presumptlMi 
imposed  by  this  statute. 

It  is  contended  by  connsd  for  app^lee  that 
the  doctrine  of  res  ipsa  loquitur  applies  in 
this  case,  while  for  appellant  it  Is  contended 
that  under  the  federal  Employers'  lability 
Act  the  burden  of  proving  negligence  Is  upon 
the  plaintiff,  and  that  the  doctrine  of  res 
Ipsa  loquitur  as  between  master  and  servant 
has  no  applicatloD  In  federal  tribunals. 

In  the  oottsideratlon  of  this  case  U  Is 
necessary,  we  think,  to  keep  before  us  the 
testimony  In  the  record.  Tom  Simmons,  a 
witness  for  the  plaintiff,  gave  positive  testi- 
mony to  the  effect  that  the  plaintiff  was 
hurt  "by  a  passing  train  there";  that  "a  car 
busted  with  a  load  of  ties;  the  bandage 
busted  on  them  In  the  car  where  the  ties 
were."  Certain  testimony  was  introdaced 
for  the  defendant,  lliere  is  testimony  tend- 
ing to  show  that  the  train  was  moving  at  a 
speed  approximately  15  miles  an  hour;  tbat 
the  condition  of  the  track  was  reasonably 
good;  that  the  car  of  ties  was  loaded  by 
LamtvFisb  Company,  the  shipper,  and  was 
not  loaded  by  the  enqdoytis  ot  the  railroad 
company.  According  to  the  plalntlfl's  testi- 
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nwny  he  was  seriously  injured  while  exerdih 
ing  due  care,  and  while  In  a  position  when  an 
Injar;  of  this  kind  would  not  be  expected. 
These  are  the  promln^t  or  vital  facts,  and 
about  ttie  only  controlling  facts  shown  by  the 
record. 

[2}  In  cases  arising  under  the  federal 
Employers'  liability  Act  there  can  no  loager 
be  any  dispute  over  the  proposition  that  the 
burden  of  proof  Is  up<m  the  plaintifiT  to  show' 
negligence,  and  that  the  Injuries  complained 
of  are  the  rrault  of  snch  Diligence ;  further, 
as  stated  In  the  opinion  of  the  court  In  the 
Harris  Case: 

"In  proceedingB  brought  nnder  the  federal  Em- 
ployers' IiabUi6'  Act  riRbts  aad  obligations  de- 

E^nd  upon  it  and  applicable  principles  of  common 
w  as  interpreted  and  applied  in  federal  courts ; 
and  negligence  ta  essential  to  recovery." 

It  is  not  our  purpose  to  undertake  a  dis- 
ciiaslon  of  the  doctrine  of  res  ipsa  loquitur, 
or  Its  an>Ucatl<m  as  between  master  and 
Bwrant  in  federal  tribunals.  We  contoit 
our^elvee  with  what  Is  perhaps  the  latest 
declaration  of  tlie  Supreme  Court  of  the 
United  States  that  "the  application  of  the 
doctrine  to  casa  like  that  at  bar  Is  disputa- 
ble^ (Great  Northern  RiUlroad  Go.  t.  Wiles. 
240  U.  8.  444,  SS'Snp.  Ot  406,  00  L.  Bd.  738). 
and  the  prtm  stat«Dent  of  the  fedwal  Su- 
preme Court  In  Southern  R.  Co.,  Carolina  Ert- 
Tlst<»i,  T.  Bmnett,  288  V.  S.  80,  84  Supw  Ot 
509.  68  Ed.  800,  that  *iihe  Instruction  Is 
criticised  fnrther  as  if  the  Judge  had  said 
res  ipsa  loquitur,  which  would  have  been 
right  or  wrong  according  to  the  res  r^rred 
to."  It  was  farther  pitted  out  In  the  last- 
named  case  that  the  mere  fall  of  an  engine 
tbrougb  a  burning  trestle  might  not  be  suffi- 
cient to  create  a  preBumptl<ni  of  netfUgenee, 
but  that  the  attaiding  dzeumstances  or  facts 
gave  "proof  of  a  defect  In  appUanoes  whldi 
the  company  was  bound  to  use  care  to  keep 
In  order,  and,  whkdi  usually  would  be  In  or^ 
der  if  due  care  was  taken,"  and  that  sudi 
proof  "was  prima  fade  evidence  of  nef^ect" 

[S]  We  assnnto  that  nanSn  depends  upon 
the  particular  facts  shown  and  reasonable  In- 
ferences to  be  drawn  therefrom.  We  are 
satisfied  that  the  peremptory  instruction 
granted  the  plaintiff  in  tbis  case  was  errone- 
ous, and  that  this  error  necessitates  a  rever- 
sal of  the  judgment  appealed  from.  It  is  giv- 
en in  evidrace  that  a  standard  on  the  car 
loaded  with  cross-ties  bn^e,  and  as  a  conse- 
quence the  ties  fell,  or  were  thrown,  from  the 
moving  train.  The  question  of  negligence 
was  a  question  for  the  jury  under  all  the 
proven  facts  in  the  case. 

[4-1]  It  cannot  be  said  that  the  defendant 
company  owed  no  duty  whatever  to  the  plain- 
tiff, or  that  the  plaintiff  assumed  the  risk  of 
an  Injury  produced  by  the  positive  negli- 
j^ence  of  the  railroad  company.  It  is  import- 
ant, we  think,  to  keep  in  mind  the  fact  that 
the  plaintiff  was  lawfully  upon  the  right  of 
way  and  in  close  proximity  to  the  moving 
train.   He  was  at  a  place  where  he  had  a 


right  to  be,  and  where  his  duty  placed  him. 
The  defendant  company  was  under  the  gen- 
eral duty  of  exerdsing  reasonable  care  In 
loading  the  car  of  ties,  or  of  seeing  by  prop- 
er inspection  that  tb.e  shipper  exercised  rea- 
sonable care  In  prewiring  the  car  for  ship- 
ment, and  in  a  way  to  render  improbable  any 
Injury  to  those  lawfully  on  or  along  the  track. 
Any  discussion  of  the  liability  of  railroad 
companies  for  injuries  from  falling  objects 
would  lead  us  into  a  large  field.  Some  of  the 
cases  bearing  on  this  liability  of  railroad  com- 
panies ere  referred  to  in  the  note  to  St  Lou- 
Is,  I.  M.  &  S.  R.  Co.  T.  Jw^soQ  (ArkJ  in  31 
L.  R.  A.  (N.  S.)  960. 

There  is  no  contention  that  the  plalntifl  in 
this  case  was  injured  by  or  throu^  the  work 
which  he  was  actually  engaged  In ;  that  Is  to 
say,  the  actual  work  of  repairing  the  track ; 
but  his  duties  as  a  track  nun  lawfully  placed 
him  in  a  position  where  he  was  Injured  by  a 
moving  train,  with  the  operation  of  which  he 
had  nothing  to  da  In  a  tedinlcal  sense  the 
railroad  company  did  not  Tlolate  any  duty 
whldi  it  as  master  owed  to  the  plaintiff  as 
Its  senrant  But  the  plaintiff  has  room  to 
contend  that  the  railroad  company  owed  him 
the  same  duty  whldi  it  ovred  to  every  other 
person  lawfully  on  the  right  of  way.  and  as 
stated  by  tbe  Supreme  Court  of  Arkansas  in 
St  Louis,  I.  M.  &  S.  B.  Go.  T.  Neely,  63  Ark. 
686,  40  S.  W.  130,  37  L.  B.  A.  616.  "the  rail- 
road company  owed  him  the  duty  to  enqtloy 
reasonable  care  to  avoid-  injuring  him."  It 
was  a  question  tor  tba  Jury  to  determine 
whether  the  defendant  was  n^ligent  In  the 
loading  or  operation  of  the  train  from  which 
the  ties  fell.  There  was  perhaps  something 
more  shown  in  this  case  than  the  mere  fact 
of  Injury.  The  plaintiff  was  injured  by  a 
falling  tie.  The  testimony  shows  that  the  tie 
fell  from  a  rapidly  moving  train  of  the  de- 
fmdant  company,  and  the  statements  of 
plaintlfTs  witnesses  that  the  ties  were  made 
to  fall  by  reason  of  a  broken  standard  might 
be  said  to  be  positive  evidence  of  a  defect 
In  the  instrumentality  used  by  the  defend- 
ant company  in  the  loading  and  operation  of 
Its  trains.  There  is  nothing  in  the  evidence, 
either  for  the  plaintiff  or  the  defendant,  to 
indicate  the  size  or  character  of  this  stan- 
dard or  the  kind  of  material,  and  no  evidence 
Indicating  that  in  the  ordinary  (^eratiou  of 
trains  standards  supporting  loads  of  lumtier 
or  cross-ties  occasionally  broke.  The  main 
inquiry  is  whether  the  defendant  failed  to 
observe  that  degree  of  Inspection  and  care 
which  the  circumstances  demanded.  This 
principle  was  recognized  by  the  Supreme 
Court  of  the  United  States  In  Fletcher  v. 
Baltimore  &  Potomac  Railroad  Co.,  168  U.  S. 
135,  18  Sup.  Ct.  35,  42  I*  Ed.  411,  a  case  in 
which  the  plaintiff  was  Injured  by  falling 
firewood  or  timber  thrown  from  the  train  by 
the  employ^  of  the  railroad  company.  Para- 
graph 2  <rf  the  syllabi  states,  we  think,  the 
true  rule: 
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"A  railroad  eomaiiy  !■  bovnd  to  on  ordlnuT 
cmr«  and  cautioa  to  aToU  luiariag  pcraou  and 
propertr  whkb  mar  Iw  near  ita  tmoLr 

In  tiut  caaa  It  was  h«td  ttutt,  eren  ttiim^ 
the  custom  of  pennltOns  tbe  employ^a  of  tb« 
railroad  company  to  transport  for  their  own 
nae  firewood  and  throw  the  same  from  the 
trains  was  shown,  "whether  it  was  negUgence 
or  not  for  the  company  to  permit  It  and» 
all  tlie  drcnmatances  was  a  qneatlon  to  be 
dedded  by  the  Jnry,  and  not  by  tbe  conrt" 
So  we  say  here  that,  nndw  any  Tlew  ot  the 
plaintiff's  case,  it  was  a  question  for  tike  Jn- 
Tj,  and  not  for  the  coart. 

In  the  disposition  of  this  an)eal  It  Is  un- 
necessary for  us  to  rule  on  the  allied  error 
of  the  trial  court  In  refoslng  to  allow  the  de- 
fendant to  amoid  Its  special  plea,  so  as  to 
exhibit  and  file  the  written  rdease  alleged 
to  have  been  executed  by  the  plaintiff,  eizcept 
to  say  that,  Inasmnch  as  this  cause  mnst  be 
retried,  we  think  the  defendant  should  be  glT- 
ea  the  importunity  to  amend  Its  pleadings  In 
a  way  to  present  this  issue  In  proper  form 
when  the  cause  is  again  tried.  It  is  unnec- 
essary to  pass  upon  tbe  sereral  Instroctloiis 
refused  the  defendant  For  tlie  error  <tf  tbe 
court  In  granting  the  plaintiff  tbe  peremp- 
tory instruction,  the  Indgmoit  ct  the  trial 
court  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  harmony  with  the 
views  here  expressed. 

Berersed  and  remanded. 


BOBERTSON,  State  Beramie  Agent 
GREENWOOD  LUUBBR  OO. 

(Mo.  20863.) 

(Supreme  Coort  ot  MisdHipplf  Division  B, 
Not.  U,  1»1&) 

1.  AonoK  «=»50(!9'-JoiKnn— Claub  or 
State  and  or  Muhioipalitxis— Staxi:  Bst- 

ENUB  AOENT. 

Under  Code  1906,  U  4738-1740L  and  4748 
(Hemingway's  Code,  H  700^7098.  7061).  giving 
the  state  revenue  agent  right  to  bring  suit  in 
his  own  name  for  any  moneys,  taxes,  or  other 
obligations  due  the  state,  any  county,  munici- 
pal, or  levee  board,  interested,  he  may  In  one 
suit  declare  sgainet  the  same  defendant  for  ob- 
ligations due  by  defendant  to  (1)  the  sUte  for 
privilege  tax  due  (2)  a  levee  district  for  dam- 
aKCB  for  failure  to  procure  privilege  license, 
and  (3)  a  city  for  privilege  taxes  due. 

2.  LlCENBEB  ^=a28— PaiTII^aE  TAX— Pabhes 
LlABLB— PUBCHASE  OF  BUSINESS. 

Under  a>de  1906,  1(8  3837,  3900,  3901,  3906 
(Hemingway's  Code,  SS  6542.  6629,  6630,  6636), 
the  state  revenue  agent  would  have  no  right  to 
collect  from  defendant  lumber  company  privi- 
lege taxes  for  lumber  business  conducted  by 
another  company  prior  to  purchase  of  business 
by  defendant,  since  Code  1906,  i  3905,  does  not 
impose  a  lien  upon  prt^wrty  pnor  to  aeisoreh 

Appeal  from  <Xrcult  Ckrart;  Leflore  County; 
H.  H.  Blmore,  Jndge. 

Salt  by  Stokes  V.  Bobertscm,  State 
Rerenne  Agent,  against  the  Greenwood  lum- 


ber Company.   Oanse  dlamt— and  plaln- 
tifl  appeals.  Uerersad  and  remanded. 
See,  also,  US  Miss.  210,  76  Soatli.  14». 

Monroe  McClnri^  of  Greenwood,  for  sp- 
pellanc  Gardner,  McBee  A  Gardner  and  Lo- 
max  *  Tyson,  all  of  Greuwood.  fbr  ivpdlee. 

ETHRIDGE^  J.  Tlie  state  rereniw  agent 
filed  suit  in  tbe  circuit  court  against  the 
Greenwood  Lumber  Company  under  three 
separate  counts;  the  first  count  declaring 
for  the  prirllege  tax  of  |100  per  year  for  the 
years  beginning  tbe  1st  day  of  May.  1915, 
and  the  1st  day  of  Uay,  1816,  due  to 
tbe  state  for  the  privilege  of  carrying 
Ml  a  bualnesa  ot  lumbo:  yard  and  deal^  In 
lumber.  It  also  declared  tof  damases  for 
failure  to  pay  the  prtrllege  tax  as  required 
by  law.  me  second  count  of  tbe  dedaration 
was  for  leree  taxes  for  tbe  same  period  of 
time  against  tbe  same  defendant  due  the 
Yasoo  and  Mlsslsslppt  levee  district,  and  for 
damages  of  16  per  cmt  for  ftdlure  to  pro- 
cure the  levee  district  privilege  Uoensfc  The 
third  count  of  the  declaration  dedared 
against  tbe  defaidant  for  privilege  tmxes  doe 
the  dty  of  Greenwood  for  the  same  pertod 
of  time.  It  being  declared  that  tbe  privilege 
tax  oi  the  dty  was  levied  and  aasenoed  iq>oo 
the  uame  business  by  the  pnnKr  and  lawful 
authorities  of  the  mtmldpalitT,  bdng  a  tax 
foe  the  sum  oi  990  for  eadi  ot  said  yetn 
and  for  damages  for  failure  to  procure  sodi 
license^  It  was  further  alleged  that  during 
Qie  years  beginning  ttw  lat  day  of  ICay.  1911. 
and  eadi  consecutive  current  year  beginning 
on  ttie  1st  day  of  May  thereafter  to  tbe  1st 
day  of  May,  191S,  the  lumber  yard  business 
coodncted  tnd  carried  on  la  the  dty  of 
Greenwood,  Ldkae  conn^,  Hlas.,  by  tUs 
present  defendant,  was  oondncted  and  carried 
on  by  tbe  Alezandv  Lumber  GonqMny,  a 
domestic  corpmtlfm  itf  ttw  atate^  domldled 
at  GreenvlU^  Miss.,  uid  fliat  tbe  budnesa 
conducted  and  carried  on  was  the  same  dur- 
ing all  these  yean;  but  was  merdy  trans- 
ferred by  the  Alexand»  Lnmbw  Company 
to  tibe  Greenwood  Lumber  Company  on  the 
day  of  1914,  and  that  durinc 


each  of  the  years  firam  tby  1. 19U,  to  Mayl. 
1915,  the  annual  sales  of  lumber  exceeded 
one-half  million  feet  while  the  Alexander 
Lumber  Company  ms  conducting  and  carry- 
ins  oa  sudk  buslneae,  and  that  tlie  privllefK 
taxes  for  eadi  of  said  years  ««re  lawfully 
levied  for  the  state,  $100  per  annum,  and 
that  the  bustauss  became  Indebted  to  the 
state  for  said  taxes  annually  during  said 
year^  and  that  It  was  the  dnty  of  the  bust 
ness  so  carried  on  to  pay  said  taxes  and  to 
procure  from  the  state  a  license  to  carry  oa 
said  business,  and,  said  lumber  oompany 
having  :blled  and  defanlted  In  payments  a: 
or  before  Its  transfw  to  the  Gremwood  Xah:- 
her  Company  in  the  year  1914,  that  the  said 
lumber  business  beaune  and  was  liable  aad 
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it  was  and  became  the  duty  of  the  Green- 
wood Ijamt)er  Company  to  pay  the  taxes  for 
the  years  1911  to  1614  above  set  forth,  but 
that  neither  of  said  companies  paid  said 
taxes  or  procured  said  licenses  but  wholly 
defaulted  therein,  and  by  reason  thereof  said 
business  became  liable  to  the  state  for  double 
the  amount  of  said  taxes  for  each  of  said 
years,  and  Judgment  was  demanded  of  the 
Greenwood  Lumber  Company  for  that 
amount,  and  a  like  count  was  declared  on 
the  levee  district  for  said  years  1911  and 
1915,  and  also  a  like  count  for  the  munld- 
pallty  of  Greenwood  for  said  years  for  prlTl- 
lege  taxes  of  $80  for  taxes  and  damages  for 
each  of  uld  years.  The  Alexander  Lumber 
Company  was  not  made  a  party  defendant 
in  said  declaration. 

The  defendant  demurred  to  this  declare- 
tlon:  First,  because  there  was  a  misjoinder 
of  several  s^wrate  and  distinct  causes  of 
action.  Second,  that  plaintiff  sued  in  its 
own  nama  Third,  that  the  tax  collector 
of  Leflore  county  was  not  joined  as  a  party 
to  the  suit,  and  that  the  amended  declaration 
embraced  separate  and  distinct  causes  of 
action  whidi  were  not  embraced  in  the  origi- 
nal declaration,  and  that  the  amended  dec- 
laration seeking  to  recover  privilege  taxes, 
damages,  and  poialtles  alleged  to  have  been 
due  for  the  years  1911  to  1914,  Inclustve, 
during  which  time  the  Alexander  Lumber 
Company  was  operating  as  owner  and  the 
business  of  which  was  alleged  to  have  been 
transferred  to  the  Oreaiwood  Lumber  Com- 
pany»  was  because  these  two  oonnta  each 
embraced  separate  and  distinct  causes  of 
aetlMi  not  embraced  In  the  original  dedara- 
tlcm :  second,  because  the  Greenwood  Lum- 
ber Onnpany  could  not  be  htid  liable  for 
any  prtvilege  tax,  damages,  or  penalties 
which  became  doe  tar  any  pntod  or  for  any 
time  prior  to  the  time  when  said  business 
was  transferred  to  the  Greoiwood  Lumber 
Company  by  the  Alexander  Lumber  Com- 
pany, and  because  the  Alexander  Lumber 
Company  is  not  j(dned  as  defendant 

Ihe  court  below  sustained  the  demurrer, 
allowed  plalntifT  30  days  In  which  to  amend, 
and  adjudged  that  on  failure  of  the  plaln- 
tifT to  amend  in  30  days  from  date  of  Judg- 
ment that  hla  declaration  would  be  dismissed. 
The  plaintiff  failed  to  amend  his  declara- 
tion and  prosecutes  this  appeal  from  the  dis- 
missal of  said  cause. 

[1]  The  first  question  presented  by  the  de- 
murrer is  whether  or  not  the  state  revenue 
agent  could  bring  these  suits  on  behalf  of 
the  state  of  Mississippi,  and  the  Tazoo  and 
Mississippi  levee  district,  and  the  of 
<5reenwood  in  one  suit,  or  whether  there 
would  have  to  be  separate  suits  filed  against 
the  def^dant  for  each,  the  state  of  Missis- 
sippi, the  Yazoo  and  Mississippi  levee  dis- 
trict, and  the  dty  of  Greenwood. 

Section  4743,  Code  of  1906,  section  7061. 
Hemingway's  Code,  provides  that  the  suits  by 
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the  state  revenue  agent  shall  be  In  his  own 
name  for  the  use  of  the  state,  county,  munici- 
pality, or  levee  board  interested,  and  he  shall 
not  be  liable  for  costs,  and  may  appeal  with- 
out bond,  and  that  such  suits  may  be  tried  at 
the  return  term  and  shall  take  precedence 
of  other  suits. 

Under  section  4738,  Code  of  1906.  section 
7066,  Hemingway's  Cod^  the  state  revenue 
agent  is  glvoi  the  power,  and  it  Is  made  his 
duty,  to  proceed  by  suit  in  the  proper  court 
against  all  officers,  county  contractors,  per- 
sons, corporations,  companies,  and  assoda- 
tlcAs  of  persons  for  all  past-due  and  unpaid 
texes  of  any  kind  whatever,  or  all  penal- 
ties or  forfeitures  for  all  past-due  obliga- 
tions and  indebtedness  of  any  diaracter 
whatever  owing  to  the  stete,  or  any  county, 
munic^ality,  or  levee  board,  and  for  dama- 
ges growing  out  of  the  violation  of  any  con- 
tract with  the  state,  or  any  county,  muntd- 
pailty,  or  levee  board,  etc. 

Section  4739,  Code  of  1906,  section  70S7. 
HMulngway's  Code,  makes  it  the  duty  of  the 
revalue  agent  to  Investigate  the  accounte, 
voudiers;  and  books  of  all  fiscal  officers  of 
the  state,  and  of  every  county,  munldpality, 
and  levee  board,  and  to  soe  tor  and  collect 
and  pay  over  all  money  improperly  withhdd 
from  either,  and  he  has  the  power  to  sue 
and  right  of  action  against  all  such  officers 
and  their  sureties,  etc. 

Section  4740,  Code  of  1906,  section  7058, 
Hemingway's  Code,  provides  that  the  revenue 
agent  may  cause  additional  assessments  to 
be  made  on  property  escaping  taxation. 

Taking  all  these  sections  together,  and 
c<msidering  the  whole  scope  of  the  leglsla* 
tlcm  bearing  on  the  office,  power,  and  duties 
of  the  stete  revenne  agent,  we  think  it  was 
the  purpose  of  the  Legislature  to  give  the 
stete  revenne  ag«it  the  power  to  bring  suit 
In  his  own  name  for  any  moneys,  taxes,  or 
other  obligations  due  to  the  state,  any  coun- 
ty, munldpality,  or  levee  board  interested, 
and  that  it  was  not  necessary  for  him  to 
bring  suit  in  the  name  of  the  state,  or  tbe 
munldpality,  or  the  levee  district;  and  we 
see  no  reascm  why  he  could  not  declare 
against  the  same  defendant  In  separate 
counts  of  the  dedaraticm  for  obligations  due 
by  t^e  defendant  to  each.  Separate  pleas 
could  be  filed  to  tbe  separate  counts,  and  s^ 
arate  verdicts  could  be  rendered,  and  the 
court  could  control  the  whole  matter  by  In- 
structions to  the  Jury  so  that  the  righte 
might  be  enforced  without  undue  delay  and 
without  unnecessarily  protracting  litigation. 
We  think,  therefore,  that  the  court  bdow 
erred  in  stistainlng  the  demurrer  to  the  dec- 
claration  as  to  this  feature  of  the  declara- 

tlMl. 

•[2]  As  to  Oiat  part  of  tbe  declaratlMi  that 
seeks  to  recover  against  the  defendant  for 
privilege  taxes  for  the  period  from  1911  to 
the  Ist  of  May,  1916,  when  the  defendant 
bon^t  the  business  from  the  Alexander  Lum- 
ber Company,  we  hold  that  tiie  plaintiff  had 
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no  cause  of  action  against  the  Greenwood 
Lumber  Company  for  sncb  privilege  taxes 
for  said  years  1911,  1912,  1913.  and  1914. 

Section  3900,  Code  of  1906,  section  0629, 
Hemingway's  Code,  requires  the  tax  collecttH* 
to  keep  a  privilege  tax  register  in  whi(4i  the 
names  of  all  privilege  taxpayers  should  be 
recorded  showing  the  amounts,  etc.,  paid  for. 

Section  3901,  Code  of  1906,  section  6630, 
Hemingway's  Code,  provides  that  the  persons 
or  corporatioDS  liable  for  privilege  taxes 
who  shall  fall  to  procure  a  license  dnrlng 
the  month  In  which  It  is  due  shall  be  liable 
for  double  the  amount  of  the  tax,  and  It  Is 
made  the  doty  of  the  tax  collector  to  collect 
the  amount.  Issue  a  separate  Ucmse  therefor, 
and  to  Indorse  across  its  fhce  the  words  "eai- 
lected  as  damages." 

Section  3887,  Code  of  1906,  sectloii  65^. 
Hemingway's  Code,  imposed  |WiTlleffe  tax  In 
the  following  language: 

"On  each  lumber  yard  or  dealer  whose  asDoal 
sale  exceeds  one-half  million  feet  of  lumber— 

noooo."  «ta 

Sectloo  8806,  Code  of  1906,  section  6636, 
Hemingway's  Oodeg  provides  the  license  hen- 
In  provided  dull  be  a  persmial  prlvU^e  en- 
Joanble  <nly  by  tbe  person  to  whom  It  was 
issued,  and  it  diall  not  be  transferable,  and 
such  license  shall  not  exempt  frmn  taxation 
any  property  used  In  the  business  acept  as 
specifically  provided  for  la  this  chapter. 

The  privilege  license  Is  the  license  due  by 
the  person  cwducting  the  basin  ess  of  lumber 
yard  or  dealer  and  Is  measured  by  the 
amount  of  business  done.  The  express  lan- 
guage of  section  8901  above  r^erred  to  is 
that  all  persoQS  or  corporations  liable  for 
privilege  taxes  who  shall  fall  to  procure  the 
license,  etc.  It  is  dear  that  from  the  pro- 
visions of  the  prlvil^e  tax  laws  that  the 
Legislature  was  imposing  a  license  on  per- 
sons or  corporations  conducting  the  business. 
It  Is  difficult  to  see  how  a  lumber  yard  could 
be  proceeded  against  by  a  sulL  In  other 
words,  the  revalue  agent  could  not  sue  a 
lumber  yard  as  such,  but  he  would  have  to 
sue  the  persons  or  corporations  who  were 
pursuing  the  business  Whl(^  was  taxed. 
The  revenue  agent  could  proceed  against  the 
corporation  doing  the  business  In  1911  If 
such  corporation  had  not  paid  its  license; 
but  the  statute  does  not  Impose  liability  in 
terms  upon  the  purchaser  of  such  business, 
nor  does  It  make  the  privilege  tax  a  Hen  up- 
on the  property  before  the  property  la  aalwd 
by  the  tax  collector. 

Section  3905  of  the  Code  provides  a  meth- 
od of  seizing  the  pn^rty  by  distress  by  the 
tax  collector,  but  it  does  not  Impose  any 
lien  upon  the  property  prior  to  seizure.  This 
section  further  expresses  the  idea  of  personal 
liability  against  the  person  conducting  the 
business  in  the  following  language: 

"Any  one  failing  to  pay  the  privilegefl  by  this 
act  imposed,  and  to  obtain  license  as  herein 
required,  but  pursuing  the  buainess  taxed  with- 


out Budi  license,  may  be  proceeded  against  bj 

suit." 

Tbe  revmoe  agent  therefore  bad  no  right 
to  collect  from  tbe  Greenwood  Lomber  Otna- 
pany  privilege  taxes  for  the  bnatneaa  con- 
ducted by  the  Alexander  Lumber  Companr 
prior  to  the  purchase  of  the  pn^erty  by  tbe 
Greenwood  Lumber  Company. 

Beversed  and  rananded. 


BOBBRTSON,  State  Bevenue  Agent,  v.  F. 
GOODMAN  DRY  GOODS  GO. 
(Xo.  20964.) 

OSnpieme  Oooit  of  Mississippi,  Division  B. 
Kor.U.191&) 

Appeal  from  Circuit  Court,  Leflore  County: 
H.  H.  Elmor^  Judge. 

Suit  by  Stokes  V.  Robertson.  Sute  Hevenw 
Agent,  against  the  F.  Goodman  Dn  Goodi 
Company.  Suit  dtemissed,  and  plaintiff  appeals. 
Reversed  and  remanded. 

See.  also,  115  Uisa.  210,  76  Sontlu  149. 

Monroe  McClnrg,  of  Greenwood,  for  appe- 
lant. Whittington  &  Osbom,  Gardner,  McBce 
&  Gardner,  and  Lomax  ft  Tyson,  all  of  Oreoi- 
woD^  fbr  appdle& 

ETTHBIDOBv  J.  Tbe  state  levenne  agent 
brou^t  a  suit  against  the  F*  Goodman  Dry 

Goods  Company  in  the  drcuit  court  similar  to 
thp  suit  of  Stokes  V.  Robertson,  Revenaf  AgecL 
V.  Greenwood  Lumber  Co.,  79  South.  S20,  this 
day  decided,  except  this  case  does  not  €»nt&iu  a 
demand  for  privilege  taxes  due  by  the  defend&s: 
for  any  other  default  than  that  alleged  to  be 
the  default  of  the  defendant  itself.  This  sait 
was  brought  for  a  privily  tax  alleged  to  be 
due  by  the  business  of  conductine  a  merchandis- 
ing establishment;  it  being  alleged  that  the 
basiness  was  conducted  in  the  name  of  F.  Good- 
man Dry  Goods  Company,  owned  by  F.  Good- 
man, who  was  alone  doing  such  mercantile  bu^- 
ness.  The  dedaratlon  was  demurred  to  on  tb« 
grounds:  First,  be^mse  there  is  a  misjoinder  of 
separate  and  distinct  causes  of  acticHi  In  tfa« 
declaration;  second,  because  tbe  plaintiff  has 
joined  in  this  suit  several  causes  of  action  ac- 
cruing to  him  in  different  respective  capacities, 
one  for  tbe  state  of  Hisnaappi,  one  for  tbt 
Yasoo  levee  district,  and  one  for  the  city  of 
Greenwood.  The  demurrer  was  snstained.  anJ 
an  order  entered  dismissing  the  suit  unless  ai 
amended  declaration  was  filed  within  thirty 
days.  None  being  filed,  the  judgmemt  became 
final   The  appellant  appealed  here. 

The  same  principles  which  control  the  case  of 
Robertson,  Revenue  Agent,  v.  Greenwood  Lobr- 
bw  Col,  this  day  decided,  control  thia  eaa^  and 
tbe  judgment  of  the  fiourt  below  is  aocormngly 
reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


LAT  T.  GBSAT  SOUTHBBN  LUMBEK  CO. 
(No.  208B&) 

(Supreme  Court  of  Mississippi.  Nor.  11,  191S.) 

1.  LAirULOBD  AKD  TXNAKT  «=>18O0>— BVIC- 
TlOn— PlKADINQ. 
In  action  for  eviction,  where  plaintiff  al- 
leged that  it  leased  shop  for  an  ind^faiite  i»erit.>ii 
on  monthly  rental  basis,  and  that  defendasL 
without  notice  to  terminate,  entered  premise 
while  plaintiff  was  temporarily  absoit  and  na^ 
ed  up  door,  d^endant  oonld  not  prove  that 
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premises  were  to  be  occupied  only  during  plain- 
tiflTs  good  behavior,  and  that  premis^  were 
closed  becaase  of  plalntitTs  misconduct,  withoat 
specially  pleading  such  facta. 

2.  Lahduwd  and  Tbhaht  #b»172(1)— Bno- 
Tion— Bhtbt  WmiOOT  Noma  to  Tkbmz- 

NATB. 

Where  barber  rented  barber  ahop  building 
from  Inmber  company  for  indefinite  period  on 
month  to  month  basis,  and  company  without 
KiTing  notice  to  terminate  required  by  Code 
1906,  i  2882  (Hemingway's  Code,  S  2380).  en- 
tered during  barber's  temporary?  absepce  and 
nailed  doors,  making  it  impossible  for  barber 
to  carter  and  remove  his  effects,  lumber  company 
was  liable  for  damages. 

3.  LiARDuno  AND  TknAHi  ^180(8)— Bvxo- 

TION— JUBT^  QUESIZON— BsmCPUBT  DaJI- 
AGES. 

In  barber's  aetimi  against  lumber  company, 
from  whom  he  r«ated  barber  shop  building,  for 

damages  for  eviction,  without  notice  to  termi- 
nate reqnir^  by  Code  1906,  |  2882  (Heming- 
way's Code,  S  2380),  and  cfosing  ttie  shop, 
whether  com^ny  was  liable  toe  ezemplaty  dam- 
ages was,  under  the  pleadings  and  endeoce,  for 
the  Jury. 

4.  IjAnDI.OBD  AND  Tehakt  «»lltKl)>  116^ 
—Month  to  Month  Tenancy. 

Where  agreement  to  rent  building  for  $4  a 
month  was  Indefinite  as  to  duration,  the  tenan- 
cy was  from  month  to  mmth,  and  tenant  was 
entitled  to  a  notice  to  terminate,  under  Code 
1900,  S  2882  (Hemingway's  Code,  i  2380). 

Stereu  and  Ooo^  JJ.,  dlsscnling. 

In  Banc  Ai)peal  from  Clrcatt  Court,  Bfari- 
OQ  County;  A.  S.  Weathersby,  Judge. 

Action  by  W.  H.  Lay  against  the  Great 
Southern  Lumber  Company.  Judgment  for 
defendant,  and  plaintiff  aiq;ieel&  Bereraed 
and  remanded. 

Davis  &  Langston  and  Hall  &  Hall,  all  of 
Columbia,  for  appellant  Uoanger  ft  Ford, 
ot  OoInmUa.  for  appellee. 

m'HUmOE,  3,  The  appellant  sued  the 
appellee  In  the  circuit  court  for  damages  for 
closing  a  barber  shop  rented  by  the  appelant 
from  the  appellee,  and  allies  in  hla  declara- 
tion that  the  appellee  in  order  to  maintain 
and  o[>erate  its  business  employed  a  large 
number  of  men  in  its  camps,  and  in  order  to 
accommodate  its  yarlous  employes  It  owned 
and  maintained  a  great  many  houses  or  car 
houses  situated  on  its  land  and  about  five 
miles  from  Columbia,  Miss.,  and  among  other 
houses  It  owned  a  car  house  used  as  a  barber 
shop  and  from  time  to  time  leased  or  rented 
to  Torlous  people  said  houses  and  said  bar- 
ber shop  to  the  end  that  Its  empl(^68  might 
find  accommodation  in  Its  camps ;  that  plain- 
tiff leased  the  barber  shop  from  the  appellee 
through  its  agent  and  manager,  Frank  Cas- 
sidy,  said  Caasldy  being  general  superintend- 
ent and  manager  of  said  camp  of  said  lumber 
company,  and  It  being  his  duty,  among  other 
things,  to  lease,  rent,  and  let  to  various  -per- 
sons  the  said  houses,  and  it  was  his  duty  to 
see  that  persons  occupying  said  houses  as 
tenants  were  not  distnrbed  In  their  occu- 
pancy; that  appellant  leased  said  barber 
sh(V>  tor  an  Indefinite  period  of  time  paying 


a  mpnthly  rental  of  94  per  month  for  tJie  net 
of  said  house ;  that  he  opened  a  barber  shop 
therein,  also  a  pressing  dnb,  and  was  occupy- 
ing said  house  in  pursuance  of  his  contract; 
that  without  notice  to  him,  and  without  any 
notice  to  terminate  the  tenancy,  and  while  he 
was  temporarily  absent  frtuu  said  barber 
shop,  said  Great  Southern  Lumber  Company, 
throng  Its  agent  Caaeidy,  caused  said  shop 
to  be  entered  and  the  door  nailed  up  so  that 
plalattff  could  not  enter  therein,  and  the  win- 
dows <doeed  down  so  he  could  not  enter  or 
use  the  said  barber  shop  or  remove  hla  ef- 
fects therefrom ;  that  said  acts  were  prompt- 
ed by  ill  will,  malice,  and  hatred  towards 
plaintiff ;  that  it  was  raaUcioitsly.  wantonly, 
and  unlawfully  d<xie,  and  as  a  r^lt  of  said 
unlawful  and  wrongful  acts  plaintiff  was  un- 
able  to  pursfw  his  business  as  a  barber  in 
said  house,  whereby  he  was  greatly  damag- 
ed; titat  he  was  fmrced  to  sell  his  barber  oatF 
fit  at  a  reduced  price  trcm  what  he  could 
have  obtained  could  he  have  entered  said 
bulldli^  and  shown  bis  ai^ances  and  con- 
veniences ;  that  the  business  was  worth  $300, 
and  he  bad  to  sell  bis  supplies  and  fixtures 
for  fCO  less  tban  Ibelr  real  value;  ai^  that 
he  was  enttfled  to  recover  ezonplary  or 
punitive  damages  In  the  sum  of  fZfiOQ. 
The  defendant  filed  the  following  plea: 

"The  defendants  say  that  neither  they  nor  ei- 
ther of  them  are  guilty  of  the  allered  wrongs 
and  injuries  complained  of  tn  the  ^untUTs  deo> 
laration,  nor  of  any  part  thereof.^ 

There  was  no  other  plea  filed  and  no  notice 
under  the  geieral  issue.  Mr.  Casaldy,  tha 
manager  of  the  Great  Southern  Lumber  Com- 
pany, was  Introduced  as  a  witness,  and  testi- 
fied that  he  was  foreman  or  superintendent 
of  the  Great  Southern  Lumber  Company  at 
its  eamps  and  had  charge  of  renting  and  leas- 
ing houses  of  the  company,  and  that  he  had 
rented  Mr.  Lay  a  barber  shop  for  $4  per 
month,  and  that  there  was  no  definite  time 
fixed  and  no  definite  contract  made  as  to  how 
long  he  was  to  stay  there,  and  that  he  (Cassl- 
dy)  had  the  house  nailed  up  without  giviug 
any  notice  of  the  termination  of  the  tenancy 
to  the  plaintiff.  The  defendant  offered  evi- 
dence through  its  said  manager  and  others 
that  the  plaintiff  was  a  drinking  man,  and 
that  be  did  not  keep  the  shop  open  at  all 
reasonable  hours,  and  that  he  did  not  keep 
a  clean  and  sanitary  shop.  This  evidence 
was  objected  to  by  the  plaintiff,  objection 
overruled  by  the  court,  and  exertion  taken. 
The  defendant  also  offered  evidence  without 
any  further  plea  than  the  one  above  set  out, 
that  Hr.  Cassldy,  learning  that  Mr.  Lay  was 
drinking,  went  to  blm  and  told  him  that  he 
could  not  keep  the  shop  If  he  continued  drink- 
ing, and  that  Mr.  Lay  promised  not  to  drink 
any  more,  and  was  allowed  to  continue  to  oc- 
cupy the  shop,  but  that  later  Mr.  Cassldy 
learned  that  Lay  was  drinking  and  nailed  up 
the  shop. 
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then  his  right  to  the  occapanej  of  said  hooae 
ceased,  and  written  notice  wu  not  requited  to 
terminate  his  right" 


The  plaintiff  requested  the  foUowlng  ia- 
stroctlons  which  were  refbsed  by  the  court: 

'"Bie  court  Intrtructa  the  jury  for  the  plaintiff 
that  he  is  mtitled  to  a  verdict  lEor  actual  dam- 
ages in  this  case,  and  the  jury  should  bo  Qnd 
and  BssesB  tha  plaintiff'B  actual  damages  at 
such  amount  as  the  Juiy  may  beliere  from  the 
evidence  the  plaintiff  sustained,  not  to  exceed 
the  ammint  sned  for. 

"The  court  InstructB  the  jury  f<«  the  plaintiff 
that,  even  though  the  jury  may  beUere  from 
the  evidence  that  the  plaintiff  drank  whisky  to 
excess  in  end  about  the  barber  shop  in  question, 
and  although  the  jury  may  fnrther  believe  from 
Oie  evidence  that  the  plaintiff  failed  and  neg- 
lected to  keep  the  barber  shop  in  question  open 
to  suit  the  will  and  pleasure  of  the  defendants 
in  this  case  and  of  the  employ^  of  the  Great 
Southern  lAimber  Company,  these  facts  nor  any 
of  them  would  justify  the  defendants  in  this 
case  in  nailing  up  the  barber  shop  which  had 
been  rented  hj  the  plaintiff  at  the  Great  Soatii- 
em  Lumber  OoinpaDy'a  logging  cpmpe." 

The  court  granted  tbe  defoidant,  annrng 
others,  the  following  InatractiofUi: 

"The  conrt  instmcts  the  jury  for  the  defmd- 
ant  that  the  bnrden  ot  proof  In  this  case  la 
OB  the  plaintifl  to  show  tgr  a  preponderance  of 
the  eiddeno^  and  to  the  satisfacticm  ot  the  jury, 
that  tbe  defendant 'wroogfully  and  nnlawfnlly 
evicted  the  plaintiff  from  the  house  in  question, 
and  the  pluntiff  cannot  recova  on  this  proof 
alone;  but  the  plaintiff,  in  addition  to  thia, 
must  also  prove  tnat  he  was  injured  and  dam- 
aged by  reason  of  auch  eviction,  and  he  must 
prove  ^e  nature  thereol 

"The  court  iastructs  the  jury  for  the  defend- 
ant that,  under  tbe  evidoice  in  this  caae,  the 
plidntlff  Is  not  entitled  to  recover  the  item  of 
|900  cMmed  hy  him  for  loss  of  business,  nei- 
ther Is  he  oidtled  to  recover  the  item  of  $50 
claimed  by  him  as  loss  sustained  by  him  in  the 
sale  of  his  barber  shop,  and  in  considering  the 
damages,  if  any,  to  be  allowed,  the  plainttff  in 
thia  ease,  the  jury  ahould  not  omrider  the  above 
items. 

"TTie  court  instructs  the  jury  for  the  defend- 
ant that  it  they  believe  from  the  evidence  In 
this  caae  that  the  defendant  iprovided  tbe  hoiue 
in  question  for  the  purpose  of  affording  its 
employes  the  convenience  of  a  barber  shop,  and 
that  it  let  the  plaintiff  go  into  the  possesion 
of  said  house  with  the  understanding  and  in 
the  expectation  that  he  would  condoct  a  barber 
shop  urnein  for  the  convenience  ot  the  em- 
ployee of  the  company,  and  would  ke^  said 
shop  opea  and  in  a  clean  and  sanitary  condi- 
tion, and  with  the  understanding  that  the  plain- 
tiff did  not  hxAd  the  right  to  the  powossion  of 
the  said  house  for  any  definite  period,  bat  that 
his  right  to  the  possession  of  said  house  should 
continue  only  so  long  as  hia  services  should  be 
satisfactory  to  the  defendant,  the  Oreat  South- 
ern Lumber  Company,  then  and  in  such  case 
tbe  plaintiff  wu  not  a  tenant  for  a  definite 
term  and  the  plaintiff  was  not  a  termor,  and 
was  not  entitled  to  notice  to  quit  possession  of 
said  bouse;  but  tbe  defendant  had  a  right  to 
terminate  said  possession  at  any  time  that  it 
chose,  and  the  defendant  had  a  nght  to  peacea- 
bly take  possession  of  said  house  and  to  use 
such  force  as  was  necessary  in  so  doing. 

"The  court  instructs  the  jury  for  the  defend- 
ant that,  it  they  beUeve  from  the  evidmce  that 
plaintiff  was  allowed  to  go  into  the  poe- 
session  of  said  barber  shop  and  to  remain  there- 
in with  the  understanding  that  be  was  to  con- 
duct  a  barber  shop  therein,  then  the  law  im- 
plies an  obligatitm  upon  his  part  to  maintain 
said  shop  in  a  reasonably  and  ordinarily  skill- 
ful manner,  and  to  keep  the  same  open  at  rea- 
sonable and  ordinary  hours,  and  tbe  law  holds 
him  to  the  obligation  ;  and,  If  th^  believe  from 
the  evidence  that  tha  defendant  failed  to  do  Bi^ 


TbB  court  granted  the  d^endant  nnnmoin 
otlter  instructlooB  predicated  upon  the  theory 
that  the  defendant  had  a  right  to  cloae  the 
barber  shop  without  giving  notice  of  the  te^ 
mlDatloD  of  the  tenancy,  or  any  notice  to  va- 
cate the  premises,  as  required  by  sectloo 
2882,  Code  of  190ft,  section  2380,  Hemingway's 
Code.  ' 

(1-4j  We  thkik  theae  seTcnl  actions  of  Om 
court  constitute  error.  If  tlw  company  deslr^ 
ed  to  set  up  the  defteaes  it  undertook  to 
maintain  aa  to  mlHMmduct,  the  understand- 
iDg  between  the  plaintiff  and  d^endant  grow- 
ing onl  of  hla  alleged  misconduct  and  habits. 
It  would  have  to  plead  them  so  aa  to  give  no- 
tice to  the  plaintiff  of  said  matters.  Under 
the  pleadings  and  proof  In  0^  caae^  the 
plaintiff  was  entitled  to  a  peranptory  hi- 
structton  as  to  liability,  and  was  also  enti- 
tled to  have  the  Jury  consider  and  to  submit 
to  tbe  Jury  tbe  questlini  of  ^mpiary  dam- 
ages. Under  the  undlqjHited  evidence  in  this 
case,  this  was  a  lease  from  month  to  month, 
and  the  plaintiff  was  entitled  to  ttie  nodce 
required  by  section  2882,  Code  of  1906,  sec- 
tion 2S80;  Honingways  Code,  wblcb  reads 
as  follows: 

*'Notioe  to  Tvrmmate  TCTionoif.— Notice  to 
quit  shall  be  necessary  only  where  the  term  is 
not  to  expire  at  a  &ced  time.  In  all  cases  in 
whidt  a  notice  is  required  to  be  given  by  the 
landlord  or  tenant  to  determine  a  tenancy,  two 
months'  notice,  in  writing,  shall  be  given  whoe 
the  holding  is  from  year  to  year,  and  one 
month's  notice  shall  be  given  where  the  holding 
is  by  the  half-year  or  qaarter-year;  and  where 
the  letting  is  hr  the  month  or  by  the  week,  one 
week's  notice,  m  writing^  shall  be  ^ven." 


It  has  been  decided  by  this  court  under 
this  sectlim  that  letting  of  real  property  by 
the  month  to  cwtlnue  for  an  Indefinite  period 
according  to  the  wishes  of  Oie  contracting 
parties  can  only  be  terminated  at  the  eoA  of 
the  montiily  term  then  unending  by  glTlng  one 
week's  notice  in  writing.  Wilson  t.  Wood, 
84  Hiss.  728,  86  South.  00».  The  statute 
also  provides  methods  for  dealing  with  a 
tenant  h<ddlng  over,  and  for  a  Judicial  hear- 
ing in  sections  2SS5,  2886,  and  2800,  of  Ute 
Code  of  1006.  sections  2383,  2384,  and  23S8, 
Honlngway's  Code.  The  landlord  is  not  a 
low  unto  hlms^,  but  must  pursue  the  rem- 
edies afforded  him  by  the  law  of  the  land. 

The  Judgmrat  of  the  court  briow  Is  thexe- 
fore  reversed,  and  the  cause  remanded  for  a 
new  triaL 

Beveraed  and  remanded. 

STEVENS,  J.  {dlBsentln^.  The  lasues  In 
this  case,  in  my  Judgment,  have  been  pn- 
eented  to  the  Jury  under  Instractions  whldi 
fairly  state  tbe  law  for  both  partlesL  abA 
the  verdict  of  the  Jury  ^lould  not  be  dis- 
turbed. Tbe  theory  of  tbe  appellee  and  its 
proof  t«ided  to  show  that  app^ee^  tbe  Great 
Southern  Lumbm  GoiiQtany,  owned  and 
operated  a  lumber  boslneas  about  five  miles 

Digilized  by  GooqIc 


MlM.) 


LAT  T.  GREAT  SOUTHERN  LUMBER  00. 


825 


from  tbe  dty  of  GolamMa,  aad  that  Its 
entire  plant,  Indudinc  many  liouaes  and  so- 
called  "car  houaes,"  waa  situated  on  land 
beltmging  to  tbo  defendant,  and  constitDtlDg 
the  general  lumber  camp^of  the  defendant; 
fhat,  among  other  tblnga  neoesaary  tor  the 
aocoessfDl  proaecutlim  ot  this  large  lumber 
business,  It  was  necessary  to  prorlde  a  place 
for.  and  to  engage  the  services  of,  a  good  camp 
barber;  that  some  time  prior  to  this  om- 
troreray  the  company  ottered  Into  an  under- 
Htandlng  with  one  ziott,  a  barber,  to  occupy 
a  CCTtaln  car  bouse-  as  a  barber  shop  at  a 
■wQwthly  reotal  of  $i  per  month,  with  the 
express  understanding  that  the  tarber  was  to 
conduct  a  clean,  sanitary  barber  atuqi  and 
pressing  dub  tor  the  accommodation  of  the 
management  and  employes  of  the  lumber 
company;  that  the  presence  of  a  baxber  shop 
at  the  camp  was  necessary  tor  the  convenience 
and  comfort  of  the  camp  employes,  and  to 
prevent  them  from  going  Ave  miles  to  the 
dty  of  Columbia  for  these  necessary  accom- 
modathms;  that  the  defendant  company  was 
undertaking  to  provide  these  oonrenloices 
and  to  maintain  community  swlce  on  a 
proper  co-operattre  basis.  The  position  of 
the  defendant  further  Is,  and  its  proof  tends 
to  show,  an  express  nader standing  between 
the  manager  of  the  camp  and  Hr.  Lett  that 
there  should  be  no  drinking  and  no  dispensing 
of  liquors  in  or  about  tSiIs  barber  BSuap. 

It  appears  that  Hr.  Lott  seired  as  a 
barber  for  a  certain  period  of  time,  and  then 
sold  his  outfit  snd  turned  over  the  Daroer 
shop  to  his  successor,  Mr.  Lay,  ttm  plaintiff 
herein ;  that  before  doing  so  he  consulted  Mr. 
Cassidy,  the  manager,  and  the  manage  ac- 
qnlesced  in  Lay  stepping  Into  the  shoes  at  Mr. 
Lott.  with  the  express  understandiiv  *that 
it  was  all  vigtit,  it  he  (LajO  would  cut  out 
drinking."  Mr.  Lott  thereupon  reported  the 
substance  of  this  oonverssthm  to  Lay,  who, 
according  to  the  d^endaafs  ptoott  took 
charge  of  the  barber  shop  with  the  express 
understanding  that  be  would  amduct  a  clean 
sanitary  shop ;  that  he  would  quit  drinking ; 
and  that  he  would  not  permit  any  liquor  to 
be  dispensed  in  or  about  the  shop.  There  Is 
some  dispute  about  the  testimony  in  this 
case,  but  on  this  point  Mr.  Lay,  as  witness 
for  himself,  did  not  expressly  deny  the  coct- 
Torsatlon  which  Lott  reported,  saying:  "I 
don't  remember  him  saying  anything  like 
that.  He  might  have  said  something  Uke 
that;  I  don't  know."  In  other  words,  Mr. 
Lay  refused  to  deny  the  substance  of  this 
conversation  and  understanding  between  Lott 
and  Cassidy.  It  affirmatively  appears  that 
the  company  had  an  interest  In  the  conduct 
of  the  barber  and  the  kind  of  business  he 
c«kdacted,  and  that  It  was  trying  to  safe- 
guard this  interest  and  the  interest  of  its 
employes,  and  to  unlift  the  community  life. 
It  was  In  the  interest  of  the  community  that 
the  barber  shop  should  be  kept  open  and 
running  regularly,  and  provide  a  sanitary 
place  in  whidi  the  managers  and  emplc^es 


could  go  to  have  tbdr  barber  woric  done  and 
convenlmtly  to  obtain  a  bath,  and  tliat  the 
purpose  of  the  renting  of  tlie  shop  was  not  a 
ounmerdal  venture  simply  to  ctAIect  roits, 
but  that  the  i^mary  purpose  was  as  stated. 
It  was  given  In  evidence  that  thwe  was  a 
general  understanding  about  the  camp  that 
there  should  be  no  drinking.  For  the  de- 
fendant It  was  shown  that  the  plaintiff  did 
not  ke^  and  perform  this  general  under- 
standing to  conduct  a  sanitary  barber  shop, 
but,  on  the  coiUrary,  that  he  was  frequently 
absent  so  that  em^yte  could  not  obtain  ac- 
commodations, and  that  he  repeatedly  and 
regularly  got  drank,  that  the  barber  atu^  was 
unsanitary,  and  that  the  conditl<ms  were  in- 
tolerable. Under  this  state  of  facta^  the 
manager  of  tlie  defendant  company,  while 
Mr.  Lay  was  absent  from  his  shop,  pro- 
ceeded to  take  durge  of  the  barber  shop  and 
tb«reafter  declined  to  permit  the  plaintiff  to 
occupy  same,  and  In  doing  so  the  proof  of 
defendant  tcaids  to  show  tuat  its  manager 
acted  in  the  utmost  good  fhltb  aad  not  wiOi 
any  malice  or  111  ^rUL 

One  ground  for  the  reversal  of  this  case 
is  the  position  that  the  defendant  should 
have  filed  a  q>eclal  plea.  On  this  point  it 
should  be  observed  that  this  Is  a  damage 
sn^t  initiated  by  appellant  himself,  and  that 
the  burden  was  upon  him  to  show  a  viola- 
tion of  his  rights  and  consequent  damage. 
He  amies  Into  court  with  a  detdaratlm, 
whldi,  among  oVber  things,  charges  that— 

"The  Great  Southern  Lumber  Company,  in 
order  to  maintain  and  operate  its  business  in 
MsruKi  county,  and  in  order  t6  accommodate  its 
various  empIo7^  In  said  comity,  owned  and 
maintained  a  ^eat  many  houses  or  car  bouses, 
whitib  were  situated  on  its  lands  in  Marion 
county.  Miss. :  •  •  •  that  the  Great  South- 
ern Lumber  Company  leased  or  rented  to  the 
said  plaintiff,  W.  H.  Lay.  one  at  these  bouses  or 
car  houses.  In  which  it  was  understood  by  the 
defendants  and  the  plaintiff  that  the  plaintiff 
was  to  carry  on  in  said  building  the  busmess  of 
a  pressing  club  and'  the  bustness  of  runnioK  a 
barber  shop,  the  plaintiff  to  pay  the  defendant 
a  certain  price  therefor  per  numth ;  that  while 
he  was  in  possesflion  of  tiiia  building,  occupy- 
ing the  same  in  the  manner  stated  and  under 
his  asreemoit  as  aforesaid,  and  while  be  was 
carrying  on  tlierdn  the  bunness  as  aUeced,  it 
became  neceBsary  foe  him  to  be  temporally  ab- 
sent from  said  building,  etc" 

While  the  question  as  to  whether  the  de- 
fendant should  or  should  not  have  interpos- 
ed a  special  plea  Is  not  free  from  difficulty, 
I  think  it  reasonably  appears  that  the  dec- 
laration Itself  charges  the  purpose  for  which 
the  defendant  company  liad  leased  tiie  barber 
shop,  the  general  understanding  ttmt  a  bar- 
ber shop  and  pressing  dub  business  should 
be  cmducted  therein  in  order,  as  stated  In 
the  declaration,  "to  accommodate  its  va- 
rtous  employ^"  and  tliat  the  plaintiff  hul 
performed  his  part  of  the  understanding  and 
was  only  temporarily  absait  when  the  de- 
fendant, without  rijdit  and  with  force  and 
arms,  took  possession.  General  issue  put 
all  of  these  matters  to  the  jury,  and'  the 
Jury,      its  findings,  has  certified  that  the 
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plaintiff,  butead  of  rannlns  a  clean  and 
sanitary  ahop  wltibout  drlnUne^  baa  been 
guilty  of  Tlolatlng  the  general  understand- 
ing and  lias,  on  tbe  contrary,  lost  his  posi- 
tion through  bis  own  wnmg. 

Tbe  qnestitHi  bef6re  tbe  Jury  was  whether 
the  plaintiff  ran  a  barber  shop  or  a  boose 
shop.  The  jnry  found  that  he  ran  a  "booze*' 
shop,  and  I  tblnk  the  court,  especially  In 
view  of  the  enlightened  moTemeid  tar  na- 
tion-wide prohlbittoi^  sboold  be  reluctant, 
1^  permitting  a  recovery  In  tills  case,  to 
place  a  premium  on  whisky  drinking  and  tbe 
operation  of  a  blind  tiger.  The  plea  of  gen- 
eral issue  put  tills  whole  question  before  the 
Jury,  and  the  Jury  have  found  adversely  to 
the  plaintiff's  contention. 

I  cannot  subscribe  to  the  statnnent  in  the 
majority  ot^nlon  that  the  undisputed  evi- 
dence in  this  case  shows  "a  lease  from  month 
to  month  and  the  plaintiff  was  oitltled  to 
the  notice"  required  our  statute.  This 
Is  a  case  with  its  own  peculiar  focts,  and  the 
facts  are  controlling.  The  plaintiff  failed, 
and  the  court  now  falls,  to  discriminate  be- 
twe«i  the  usual  occupancy  of  a  tmant  under 
a  regular  commerdal  understanding  or  lease 
from  month  to  month  and  the  occupancy  of 
a  building  wlUi  certain  legitimate  restric- 
tlona  and  Umltatirais  in  the  Interest  of  good 
morals.  There  would  be  room  for  conten- 
tion that  tiie  plaintiff  was  entitied  to  notice 
If  this  was  a  proceeding  by  tiie  lumber  com- 
pany in  an  action  of  unlawful  entry  and  de- 
tains: for  the  recovery  of  possesslm,  but 
this  Is  not  a  possessfwy  action  at  all.  Here 
thci  plaintiff  sues  for  damages,  and  in  doing 
so,  according  to  appdlee'a  theory,  comes  Into 
court  as  a  result  of  his  own  wrong.  He 
breeched  bis  own  understanding  to  conduct 
an  orderly  shop,  and  &tt/»  doti^C  so  now 
seeks  to  hold  the  company  in  damages  for 
Aklng  charge  of  its  own  pro^ierty.  There  Is 
ao  cont^tlon  in  this  case*  that  the  defendant 
destroyed  any  of  the  ttolnturs  prtqierty,  and 
there  can  be  no  ccmtention  that  the  defendant 
destroyed  idaintlff'a  barber  bu^ness.  Even 
if  the  plaintiff  was  diwosocoscd,  he  was  still 
a  professional  barber,  and  thaw  was  no  re- 
striction OD  his  plying  his  trade  anywtiere 
he  pleased.  If  there  was  any  damage  at  all, 
at  most  It  would  only  be  tbe  dlflierence  be- 
tween the  r«ital  value  of  the  dtop  at  M  per 
montti,  actually  paid,  and  any  Increased  t&l- 
tal  value  whidi  idalntiff  mi^t  show.  There 
was  no  proof  tending  to  show  that  the  shop 
was  worth  more  than  $4  per  maath  to  the 
plaintiff,  and  so  no  damage  irtiatever  was 
shown.  It  is  conceded  In  the  majority  optO' 
ion  that  the  plaintiff  could  have  been  ousted 
npoD  one  week's  noticei  In  writing.  All, 
then,  which  the  plaintiff  knt  was  a  fraction 
of  a  m<Hith  occupancy.  What  was  this  frac- 
tion of  a  month  worth?  De  minimis  non 
curat  lex ;  but,  should  this  maxim  be  dlsre> 
garded,  the  plaintiff  would  only  be  ratitied 
to  nominal  damages.  The  majority  opinion 
dlgQtfla  this  action  into  a  real  handsome 


damage  suit,  even  going  so  far  as  to  say 
the  i^ntiff  was  «atiUed  to  a  peremptory  in- 
struction as  to  liaUllty,  and  vras  also  en- 
titled to  have  the  Jury  consider  and  to  sub- 
mit to  tile  Jury  tbe  question  of  exnnplary 
damages^  What,  I  should  ask,  under  tiw 
proof  in  tills  case.  Is  the  defmdant  to  be 
punished  for?  If  the  testimony  tor  tbe  de- 
fendant be  true,  the  dioe  would  be  on  tiw 
other  foot 

I  concede  that  there  were  two  conflicting 
theories  upon  which  this  caee  was  decided. 
The  plalntlfl  has  his  theory  and  in  prcecntlng 
it  obtained  Instructions  whldi  liberally  pot 
his  theory  to  the  Jury.  Tba  plalntlfl  asked 
for  and  received  the  fidlowin^  InstmcUoDs: 

"The  court  tnatructB  th«  jury  for  the  plalntif 
tiiat,  if  yon  believe  from  the  evidence  in  this 
case  that  the  plaintiff  rented  the  building  in 
question  fr<»a  the  d^endants  by  tbe  month  for 
an  Indefinite  period  of  time  for  the  purpose  of 
nmning  a  barber  shop  therein  Indismminately 
for  the  general  pubUc,  and  that  his  said  ten- 
ancy was  not  to  expire  at  a  fixed  time,  and  that 
he  did  not  agree  to  terminate  bis  said  tenancy, 
and  that  the  d^endants  did  not  give  him  writ- 
ten notice  to  terminate  bis  Bald  tensncj,  Aen 
in  that  event  the  deCendants  would  have  no 
right  under  the  law  to  nail  up  the  said  bnildine 
against  the  will  of  the  plaintiff,  and  tiiey  would 
be  liable  to  the  plaintiff,  if  they  did  so,  for  any 
dami^  wbidi  tne  plaintiff  may  have  sustained 
aa  the  direct  and  proximate  result  of  said  build- 
ing having  been  nailed  up,  and  if,  in  renting 
the  said  buildinc  from  tbe  defendant  Frank  Cas- 
aldjN  the  plaintiff  rented  the  same  for  the  sum 
<xlMt  per  month  for  tbe  plaintiff  to  operate  a 
barber  shop  tberen  for  the  general  puUic  in- 
discriminately as  afwesaid,  then  the  fact  that 
the  plaintiff  may  have  drunk  whisky  to  excess 
and  may  not  have  kept  said  barber  shop  in  a 
sanitary  condition  and  may  have  abemted  him* 
self  from  said  barber  shop  to  tiie  displeasure 
and  inconvenience  of  the  employ^  of  tbe  Great 
Southern  Lumber  Company  and  to  the  dia^ 
pleasure  and  inconvenience  of  the  defendant 
Frank  Cassidy,  would  not  Justify  the  d^end- 
ants  in  nailing  up  the  said  buUding. 

"The  court  instmcts  tiie  jury  for  the  plaintiff 
that  if  you  believe  from  the  evidence  in  this 
case  that  the  plaintiff  rented  the  building  in 
quMtion  from  tlie  defendants  by  the  month  for 
the  sum  of  $4  per  month  for  an  indefinite  period 
of  time  for  the  purpose  of  running  a  barber 
shop  in  said  buiUing  indiscriminately  for  the 
use  of  the  general  puuie,  and  that  the  plainUS'l 
tenancy  was  not  to  expire  at  a  fixed  time,  and 
that  be  did  not  agree  to  terminate  bis  tenancy, 
and  that  tbe  defendants  did  not  give  the  plain- 
tiff a  written  notice  to  terminate  bis  tenancy, 
and  that  the  defendants,  Great  Soathem  Lum- 
ber Company  and  Frank  Gassidy.  acting  by  aad 
through  the  said  Frank  Cassidy,  did,  without 
the  permission  or  consent  of  the  said  plaintiff, 
willfully,  wrongfully,  and  wantonly  nau  op  the 
said  building,"  etc. 

"Tbe  court  Instmcts  the  jnry  for  the  plaintiff 
that  if  you  believe  from  the  evidence  in  this 
case  that  the  plaintiff  rented  tbe  building  ia 
question  from  toe  defendants  by  the  month  for 
the  sum  of  $4  per  month  for  an  indefinite  period 
of  time  fOT  tiie  purpose  cl  running  a  barber  shop 
and  with  the  understanding  that  oe  would  nun  a 
barber  shop  for  the  use  of  tbe  general  public 
indiscriminately,  and  that  tbe  plaintiff's  tenancy 
was  not  to  expire  at  a  fixed  tune,  then  hi  that 
event  the  plaintiff  would  have  a  right  under  tbe 
taw  to  ke^  said  building  opened  or  closed  as 
he  saw  fit,  and  he  would  have  a  right  under  the 
law  to  regulate  his  hours  In  wooing  as  be  saw 
fit,  and  he  would  have  a  right  uadvr  the  law  to 
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drink  wUsky  at  luch  times  as  he  nw  fit  In  and 

about  the  said  building,"  etc. 

These  Instructions  told  the  Jury  In  plain 
lanfruage  that  If  the  relation  of  landlord  and 
tenant  existed  between  the  parties,  and  there 
were  no  restrictions  or  limitations  i^ced 
apon  the  use  of  the  bnlldlng,  the  plaintiff  had 
a  rleht  to  mn  any  klod  of  a  shop  he  pleased, 
to  regulate  his  own  hours,  and  even  to  drink 
whisky  in  and  about  the  shop.  Under  these 
Instructions,  the  question  of  damage  or  no 
damage  was  put  fairly  and  squarely  to  the 
Jury,  the  plalottfF  had  his  day  In  court,  and 
lost.  It  is  not  now  for  the  court  to  say 
whefiher  he  was  a  devout  man  or  a  "booze 
head,"  as  some  of  the  witnesses  describe  bim. 
This  was  a  qnestlcai  tot  a  jaij  of  his  peers  to 
pass  OD. 

E'nrthermore,  the  plaintiff  asked  for  and 
obtained  Instructiona  9  and  12,  ButHnlttlng  to 
the  Jury  the  question  of  punitive  damages, 
and  the  plaintiff  has  no  ground  to  complain, 
therefore,  at  any  refuse]  of  the  court  to 
sut^mit  this  Issue.  The  nature  of  this  ac> 
tloa  Should  not  be  overlooked.  It  is  not  an 
action  to  recover  posseasloh,  but  an  action 
for  damages,  and,  this  l>elng  so,  tlie  observa- 
tion of  our  court,  speaking  throng^  Mr.  Jus- 
tice Cooper  In  Uorlng  v.  Abies,  Miss.  263, 
52  Am.  Rep.  186.  quoting  from  Washburn  on 
Beal  Property,  is  pertinent,  viz.: 

"If  the  owner  of  land  wrongfully  held  by 
another  enter  and  expel  the  occupant,  but  makes 
nae  of  no  more  force  than  is  reaaonabiy  neces- 
sary to  accomplish  this,  he  will  uot  be  liable 
to  an  action  of  trespass  quare  claoaum,  nor  for 
injury  to  the  occnpanfs  goods,  nor  for  aasault 
and  twttery,  although  in  order  to  effect  such 
expTilBion  and  removal  it  beoomes  necessary  to 
use  such  force  and  violence  as  to  subject  him 
to  Indictment  at  common  law  for  a  breach  of 
the  peac«.  or  under  the  statute  for  making  forci- 
ble entry." 

"FoT  the  reasons  foregoing  I  think  the  case 
should  be  affirmed. 

COOK,  J.,  concurs  In  the  forcing  dis- 
senting opinion. 


EOBERTSON,  State  Bevenue  Agent,  v.  PEO- 
PLE'S BANK  &  TRUST  CO.   (No.  20267.) 

(Supreme  Court  of  Mississippi,  Division  B. 
June  17,  191&   On  Sugfcestiim  of 
Error,  Nov.  11,  19ia) 

1.  Dbains  ^'iiQO  Qwakp  li&HD  Dismoi 
Funds  —  OnnoDUir  ahd  Dibbubsinq 
Aosirr. 

Under  Code  1906,  f  878  (Hembtgway's  Code, 
I  3TS1),  providing  that  swamp  land  dtatrict 
taxes  cfdlected  by  tiie  aheiiff  shall  be  kept  sepa- 
rate and  payable  on  the  order  of  the  commis- 
sloners,  the  sherilf  la  not  only  the  collecting 
agent,  but  the  custodian  of  the  fands  and  the 
dwbnrsing  agent  of  the  commission. 

2.  D&AjiTS  $=»SS  —  Depositories  —  Swamp 
Zjand  Dibtbict  Funds— "Countt  Fdwds" 
— '*d&ainaqk  dibtbiot  funds." 

Swamp  land  district  funds  are  not  "county 
funds"  nor  "drainage  district  funds,"  within 
Hemingway's  Code,  f  4234  (Laws  1912,  e.  194), 
and  seetitm  42B0,  reqaizing  drainage  district 


m 

'  funds  to  be  deposited  in  the  manner  of  county 
funds,  and  the  state  revenue  agent  has  no  ri|At 
as  against  the  sheriff  to  ttie  poapearion  thereof. 

rSd.  Note.— For  otiier  definitions,  see  Words 
and  Phrases,  Second  Series,  County  EVmds.] 

Appeal  from  Chancery  Court,  Lee  County ; 
A.  J.  Mclntyre,  Chancellor. 

Suit  by  .  the  People's  ?ank  &  Trust  Com- 
pany against  Stokes  V.  Robertson,  State  Bev- 
enue Agent,  for  an  Injunction.  Decree  for 
complainant,  and  respondent  appeals.  Affirm- 
ed, and  suggestion  of  error  overruled. 

Lower  Town  Creek  swamp  land  district 
No.  2  of  Lee  county  was  organized  under 
sections  371  to  391,  mcluslve,  of  the  Code  of 
1906,  and  the  amHidments  thereto.  The 
board  of  supervisors  of  Lee  county  sold 
bonds  of  this  swamp  land  district,  and  levied 
taxes  on  the  district  to  raise  funds  to  repay 
these  bonds  and  Interest  The  People's  Bank 
&  Trust  Company  held  bonds  of  this  district 
to  tiie  amount  of  $218.01.  O.  T.  Trapp,  the 
sheriff  and  tax  collector  of  Lee  county,  col- 
lected taxes  due  this  district  to  the  amount 
of  $261.50,  snd  deposited  this  money  to  his 
credit  in  the  People's  Bank  ft  Trust  Company 
in  a  special  account  known  as  the  account 
of  "O.  T.  Trapp,  Tax  OoUector."  Stokes  V. 
Robertson,  state  revenue  Hgent,  after  check- 
ing np  the  books  and  accounts  of  O.  T.  TrapiK 
sheriff  and  tax  odiector,  contoded  that  tills 
money  sbould  not  remain  In  the  bank  to 
Trapi^s  acoount,  but  that  Trapp  should  have 
paid  this  money  over  to  the  county  treasorer, 
and  donanded  that  Tr^p  pay  this  mon^  to 
him,  Bobortson,  »  that  he  could  turn  it  over 
to  the  treasorer.  Sa  pursuance  to  this  de- 
mand Trapp  gave  Bobwtson  a  certlfled  <£heck 
for  thla  92SLS0.  At  this  stage  of  the  pro- 
ceedings tbB  PwsSb'b  Bank  A  Tmst  Company 
filed  a  bill  In  Uie  cbanoei;  court  of  Lee  coun- 
ty against  O.  T.  Trapp,  BberVt  and  tax  col- 
lector, and  St(dces  T.  Bobertson,  state  reve- 
nue agent,  def^idants.  Jn  this  bill  the  Peo- 
ples Bank  ft  Trust  Company  eontoided  ttiat 
Robertson  had  no  power  to  collect  (Ms  mon- 
ey from  Trappf  and  prayed  that  Robertson 
be  enjoined  from  cadilng  the  check,  which 
he  had  received  from  Trapp,  and  that  by  a 
mandatory  Injunction  Robertson  be  compel- 
led to  return  the  check  to  Trapp,  and  that 
Trapp  be  compelled  to  use  this  money,  or 
so  mnCh  of  It  as  was  necessary,  to  pay  the 
bonds  and  Interest  ct  the  Lower  Town  Creek 
swamp  land  district  No.  2,  which  were  heM 
by  the  People's  Bank  ft  Trust  Gmnpany.  The 
chancellor  rradered  a  decree  granting  the 
relief  prayed  for,  and  from  this  decree  Rob- 
ertson took  an  appeal  to  the  Supreme  Court. 

Thos.  H.  Johnston,  of  Corinth,  for  appel- 
lant. Robins  &  Thomas  and  W.  D.  &  J.  R. 
Andersm,  all  of  Tnpeh^  tar  aH>ellee. 

BTHRIDOE,  J.  The  Issues  presented  in 
this  suit  are  settled  in  the  opinion  Just  de- 
livered in  Robertsim,  Revenue  Agent,  v. 


BOBERTSON  T.  7E0PLB*S  BANS  A  TRUST  CO. 
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Tluanas,  TB  BouOl  289;  botb  suits  loTOlTlns 
the  power  of  the  revenue  agent  to  bring  suit 
against  the  drainage  district  created  under 
the  Oode  dupCer,  and  tlie  lodgment  of  the 
court  belov  la  alllmied. 
Afflrmed. 

On  Suggestion  of  Error. 

This  cause  was  afflrmed  at  the  last  term  of 
this  court  without  an  opinion,  being  decided 
at  the  same  time  the  case  ot  Robertson, 
Kevenue  Agent,  r.  niomaa,  79  Sooth.  289. 
was  decided.  In  that  case,  referring  to  sec* 
tlon  810,  Code  of  1906  (section  S683,  Heming- 
way's Code),  this  court  said: 

"This  section  wu  Intended  to  enable  the  coon- 
tr  to  bring  suit  on  behalf  of  a  part  of  the  coun- 
ty, where  the  Lwidature  had  not  provided  ade- 
quate remedies  for  the  protectloa  of  public  in- 
terests and  had  not  ctmierred  power  to  sue  and 
be  sued  on  such  parts  of  a  coanty." 

Tbe  suggestion  of  error  says  this  Is  a  prop- 
er case  for  the  application  of  this  sectl(Hi. 
as  the  swamp  land  district  Is  created  under 
the  chapter  on  boards  of  superrlsors,  begin- 
ning at  section  871,  Code  of  1900,  and  extend- 
ing to  section  391  of  said  Oode.  and  that  It 
Is  not  a  drainage  district  under  diaptCT  39, 
Code  of  1906,  and  that  It  la  not  to^emed  by 
the  announceoient  In  the  case  of  iBobertBon  t. 
Thanas,  supra. 

We  have  re^andned  the  record  on  the 
suggestion  of  error,  and  have  reached  the 
conclusion  that  the  rerenue  agent  did  not 
haTe  a  right  to  demand  fonds  of  the  sheriff 
In  the  present  caae,  because  the  law  did  not 
require  nor  contemitfate  tiiat  ttie  sheriff 
should  keep  the  tana  collected  under  the 
swamp  land  district  In  the  county  depoettory. 
Section  376,  Code  of  1906  (section  87S1,  Hem- 
ingway'a  Code),  proridee  that  the — 
"tax  Shan  be  collected  the  sheriff  of  said 
countT  SB  otiier  taxes,  but  he  ohall  keep  the 
swamp  laud  fund  of  each  swamp  land  district 
separate  and  keep  a  record  of  it  in  a  book  to 
be  provided  for  tnat  purpose.  On  an  order  of 
the  commissiODera.  or  a  majori^  of  them,  the 
sheriff  shall  pay  to  any  party  or  parties,  who 
shall  have  done  work  for  uiem  In  the  channeliDK 
of  any  stream  or  streams,  such  sums  as  are 
mentioned  in  the  order  and  each  order  must 
bear  a  certificate  of  the  majority  of  the  com- 
missioners that  the  sum  mentioned  In  the  order 
is  for  channeling  purposes." 

[1]  The  sheriff,  under  this  section,  Is  not 
only  the  collecting  agent  of  the  swamp  land 
district,  but  he  Is  custodian  of  the  funds 
and  the  disbursing  agent  of  the  commission. 

When  we  come  to  the  subject  of  the  de- 
positories, we  find  that  section  4234,  Hem- 
ingway's Code  (Laws  1012,  chapter  194), 
establishes  depositories  for  county  and  drain- 
age districts,  and  the  amount  of  money  be- 
longing  to  the  several  current  funds  in  the 
county  treasury  of  each  county  in  the  state 
shall  be  k^t  in  the  county  depository,  and 
that  such  numeys  shall  be  drawn  out  and 
warrant  issued  by  the  clerk  of  the  board  of 
supervisors  on  the  order  of  the  said  board, 
or  on  the  allowance  of  a  court  aathorlzed 
to  allow  ttie  aame^ 


Section  420O,  Hemingway's  Code  (I«wi 
1912.  chapter  194),  provides  that  the  fundi 
cqming  into  the  hands  of  the  treasurer  be- 
longing to  any  drainage  district  shall  t>e  de- 
posited in  the  depositories  under  the  8£me 
conditions  that  county  funds  are  d^Mslted. 
to  be  drawn  by  the  proper  parties  and  la 
the  manner  provided  by  law. 

These  provlsiona  apply  to  the  county  funds 
of  oountlea,  and  the  funds  of  the  dninage 
dlstricta  created  under  tlie  dzainase  dtiapter 
and  several  drainage  acts. 

[t]  nie  swamp  land  district  funds  are  not 
county  funds,  nor  drainage  district  fumLv. 
wltUn  the  meaning  of  these  aeetlMu,  and 
It  toOawM  that  as  0ie  moneya  InTOlved  in 
ttds  suit  w«e  in  the  bank  as  deposits  to 
the  credit  ot  the  sheriff,  and  as  the  sbcriS 
was  the  custodian  of  the  funds  under  tbe 
swamp  land  district,  that  the  revenoe  sgeot 
bad  DO  right  to  the  possession  of  said  funds, 
and  the  bank  bad  tbe  right  to  nasintaia 
the  suit  or  injnnctlon  instituted  in  this  case. 
It  fidlowa,  from  what  has  been  ssld,  thst 
tbe  Judgment  originally  rendMed  was  cor- 
rect. 

Tbe  suggestion  of  error  is  oramled. 


HAUj  t.  BOGGAN.    (No.  20840.) 
CSopreme  Court  of  Mississippi.  Nov.  11,  19^ 

Appeal  from  Ohsncery  Conrt;  Lse  Coanty:  A 
3.  Mclntyre,  CSiancellor. 

Suit  between  O.  W.  Hall  and  L.  G.  BoKcaa, 
trustee.  Judgment  for  tbe  latter,  and  tbe  fl<^ 
mer  appeals.  Affirmed. 

C.  F.  Long,  of  Tuprfo,  for  appellant.  W.  A 
Blair,  of  Tupelo,  for  appellee. 


PEB  OURIAtf .  Affirmed. 


BRAHAN  T.  WIIXIAMS.    (No.  20B59.) 
(Supreme  Court  of  Mississippi.    Nor.  4.  1918.) 

Apitesl  from  Circuit  Court,  Lauderdale  Comi- 
ty; B.  W.  HridelbeiK,  Jod^^ 

Action  between  F.  T.  Brahan  and  Claode 
Williams.  Judgment  Cor  tbe  latter,  and  the  fo^ 
mer  appeals.  Moti<m  to  docket  and  disniiM 
appeal  sustained. 

T.  T.  Brshao,  of  Meridian,  In  pro.  per.  S.  IL 
Graham,  of  Meridian,  for  appeire& 

PBB  CCRIAM.  Motion  to  docket  and  dis- 
miss  appeal  sustained. 


LOWRY  V.  INGRAM-DAT  LUMBER  CO.  et 

al.    (No.  20354.) 
(Supreme  Ooort  of  MissMppL  Nor.  11,  1^3.) 

Appeal  from  (Srcuit  Court,  Barriswi  County; 
J.  H.  Neville.  Judge. 

Action  between  O.  W.  Lowry  and  the  Ingrais* 
Day  Lumber  Company  and  another.  Judnwin 
for  the  latter,  and  the  former  appeals.  Affinntd. 

B.  1.  Bowers,  of  Gulfport,  for  appdlsnt 
Mice  ft  Miss,  of  Oul^Ktrt,  for  appeUess. 


PEB  OUBIAM.  Affirmed. 
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OABDIS  «t  aL  T.  McOLBGO  et  al 
(No.  20620.) 
<Saprem«  Court  of  BflaalnippL  Nor.  11,  1918.) 

Appeal  from  Ghancerr  Oonrt,  Jonei  Oonntj; 
€>.  C.  TftiiD,  Chancellor. 

Salt  between  B.  C.  OaddOs  and  othera  and 
C.  If.  HcClm  and  otliera.  Decree  for  the  la^ 
ter,  and  the  former  appeaL  Affirmed. 

D.  B.  Cooley,  of  Laurel,  for  appeUantS.  Lb 
H.  Bnrch,  of  Ja<Ason,  for  appeUeei. 

PBB  CURIAM.  Affirmed. 


DU  BOSip     STATE.   <No.  20248.) 
(Supreme  Court  of  BCsslBsippl.  Not.  11,  1918.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty: B.  W.  Heldelberr,  Judge. 

Sam  Du  Boaa  waa  convicted  of  maiulav«hter, 
and  sentenced  to  impriaonment  bi  tibe  atate  pen- 
Itentiarr  for  aeren  Tean,  and  appeals.  Af- 
firmed. 

H.  A.  Shotti,  of  Meridian,  for  appellant 
Earle  N.  Floyd.  A«tt.  Atty.  Oen.,  tot  the  State. 

PEB  CTJBIAM.  Afflrmed. 
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No.  22953. 

Succeerion  of  LETVITAN  et  nx. 

(Supreme  Court  of  Louisiana.   June  29,  1918. 
Behearing  £>enied  Not.  4,  1918.) 

1.  Etidkncb  «s»76— WneHT  ahd  SmvKomi- 
CT— Failitu  to  Dbitt. 

The  teatimony  of  a  phyaidan  and  aurgeon,  to 
the  effect  that  he  was  employed  by  the  mother 
of  his  patient,  a  married  woman,  ratlier  than  by 
the  patient  en*  her  husband,  and  roidered  Talua- 
ble  serrices,  for  which  he  considered  the  mother 
able  to  pay,  but  doubted  the  aUlity  <3t  the  hus- 
band  BO  to  do.  Is  stronglv  corroborated  1:^  the 
circomatance  that  the  patient,  baTing  aucceeded, 
aa  sole  heir  to  the  estate  of  her  mother,  heara 
the  testimony,  and  does  not  take  the  atand  to 
Queatlon  ita  verity. 

2.  PHniOUNS  AHD  SUBOIONS  <=>28— ChAIO- 
■S  FOS  SmviOBB— BXASOHABUinMS. 

It  is  a  matter  of  common  information  that 
physicians  and  surgeons  do  not  regulate  thdr 
charges  for  professiooal  services  by  any  fixed 
standard  of  pecuniary  Talue,  bot,  to  a  certain 
extent,  upon  the  basis  of  the  ability  of  the  pa- 
tient to  pay,  and,  on  that  basis,  more  frequent- 
ly than  otherwise,  i>erhap8,  are  but  poorly  com- 
pensated. Where  such  services  are  shown  to 
baT*  been  of  the  highest  Talue,  In  w  fkr  aa  tba 
life  and  welfare  of  the  patient  were  concerned, 
and  the  charge  is  neither  unreasonable  nor  incon- 
aiderate,  as  compared  with  the  financial  ability 
iA  the  anployar.  It  ahooM  be  allowed  the 
court. 

Appeal  frran  CItII  District  Court,  Pariah 
of  Orieang;  Fred  D.  King,  Judge. 

ProTistoBal  acooont  by  ICra.  EiBther  J.  Gor- 
don, as  executrix  and  sole  heir  of  faer  de- 
ceased mother,  Mina  Qrodsky,  widow  of  Ab- 
raham Lerltan,  with  opposition  by  Dr.  Loola 
Levy,  basedi  upon  an  account  fbr  i^yalclaii's 
services.  Opposition  dismissed,  and  account 
aKOoved,  and  opponent  appeals.  Judgmut 
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annulled,  and  Judgment  rendered  for  oppo- 
Txeat,  recognidng  him  as  an  ordinary  creditor 
of  the  Buccesslcn. 

Woodrille  &  WoodvUle,  of  New  Orleans, 
for  a|>peUant  Bdgar  M.  Cahn  and  JoeeiA 
Rosenberg,  boOi  of  New  Orleans,  tar  appel- 
lee. 

Statement  of  the  Case. 

MONBOB.  C.  J.  Dr,  Louis  Levy  rendered 
professloual  serrices  to  Mrs.  Esth»  J.  Gor- 
don, wlfer  of  J.  Qord<m,  and  daughter  of  de- 
cedent, ttoax  about  May  27,  1914,  until  No- 
vember or  December  of  that  year,  during 
which  period  he  successfully  performed  a 
Osesarlan  operation  upon  her.  lliere  Is  no 
issue  here  as  to  the  value  ot  the  services  or 
the  necessity  of  the  c^eratliHi,  In  so  far  as 
the  Ufe  and  well-bting  of  the  patient  are  con- 
cerned ;  the  real  question  Id  the  case  being 
one  of  dollars  and  cents.  In  July.  1916,  the 
doctor  brou^t  suit  against  Mrs.  LeWtan  and 
J.  Gordon  for  9600,  alleging  that  he  bad  been 
employed  by  the  former  and  had  performed 
the  operation  at  her  request,  and  that  the 
latter  was  cognisant  of  the  fact  that  the  serr- 
ices were  rendered  and  of  the  necessity  there- 
for. The  defendants  filed  exceptions  and 
answers,  but  the  case,  for  <HLe  reason  or 
another  (towards  the  last,  because  of  the 
lllneas  of  Mrs.  Levltan),  was  never  brought 
to  trial ;  and,  ahe  having  died,  on  December 
0,  1916,  It  was  thereafter  dlscmtlnued,  fol- 
lowing which,  on  February  19, 1917,  the  plain- 
tiff therein  set  up  the  same  claim  by  way  of 
opposition  to  the  provlal<«al  account  filed  by 
Mrs.  Gordon,  who  Is  the  executrix  and  sole 
heir  of  her  deceased  mother.  It  Is  shovra 
that  oi^Nment  had  been  the  family  physician 
of  Mrs.  Levltan  and  had  no  acquaintance 
with  Mr.  Gordon,  but  knew  that  he  was  a 
gentleman  of  very  limited  means ;  that  Mrsi 
Lerltan  brought  her  daughter  to  h}m  and  re- 
quested him  to  take  charge  of  her;  that  on 
Norember  16  she  called  him  to  her  house, 
where  her  daughter  was  having  convulsions, 
from  kidney,  trouble;  that  she  was  very 
mndi  excited,  and  said  that  she  wanted  ev- 
eiTthlng  done  that  could  be  done,  and,  at  her 
instance,  a  consultation  was  had,  and  the 
patient  was  taken  to  the  Infirmary,  where 
the  operation  mentioned  was  at  once  pertonn- 
ed;  that  at  the  Infirmary,  after  the  opera- 
tl<m,-Mrs.  Lerltan  told  OKKment  to  put  ve- 
dal  nurses  oa.  the  case,  and  qpare  no  ex- 
pense; that  opponent  was  never,  at  any  tlmc^ 
consulted  by  Mr.  Qordtm  about  the  caw; 
and  that  the  services  were  well  worth  the 
amoimt  diaived.  Attention  Is  called  to  the 
circumstance  that  Mrs.  Gordon  was  present 
In  court  when  the  facts  thus  recapitulated 
were  testified  to.  and  did  not  take  the  stand 
to  doiy  the  tmtli  the  testimony.  The  op- 
posltloQ  was  dismissed  and  on>onent  ap- 
pealed. 
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Opinion. 

[1,  2]  We  are  of  opinion  that  the  evidence, 
uncontradicted  as  It  is,  and  given  under  dr- 
cumatances  In  which  U  would  have  been  easy 
and  natural  for  the  person  most  Interested 
to  have  contradicted  It,  If  she  thought  that 
she  could  conscientiously  do  so,  sufBciently 
establishes  the  employment  of  the  exponent 
by  Mrs.  Levltan.  It  Is  a  matter  of  common 
Information  that  pbysidans  and  surgeons  do 
not  r^nlate  their  <^ai^8  by  any  fixed  stand- 
ard of  pecuniary  value,  but,  to  a  certain  ex- 
tent, base  them  on  the  ability  of  the  patient 
to  pay,  and,  on  that  basis,  more  freqnoitly 
than  otherwise,  perhaps,  ^re  but  poorly  com- 
pensated. The  proTlBlonal  account  filed  by 
Mra  Gordcm  shows  mly  the  cash  coUecttons 
which  came  Into  her  hands,  up  to  the  date  of 
Its  filing,  amounting  to  f9,lM.85,  against 
which  there  are  some  $4,000  or  |S,000  of  bills, 
due  or  paid,  from  which  we  Infer  Uiat  tbe  de- 
cedent had  been  engaged  In  quite  an  active 
furniture  business.  The  Invoitory  of  the  suc- 
cession property  has  not,  however,  been  filed 
1q  evidence.  Gonalderlng  the  case  as  pre- 
sented, we  find  no  sufficient  reason  for  hold- 
ing that  the  amount  demanded  by  the  oppom- 
eot  Is  unreasonable,  or  even  Inconsiderate. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  annulled,  and  that  there 
now  be  Judgment  in  favor  of  tbe  opp<Mient, 
recognizing  him  as  an  ordinary  creditor  of 
this  succession  In  the  sum  of  $500,  and  dlrectr 
lug  that  he  be  placed  on  the  account  for  that 
amount,  with  legal  Interest  thereon  from  No- 
vember 16,  1914,  until  paid. 
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No.  23061. 

J.  J.  STOVAIili  &  SONS.  limited,  t. 
HUBIBB. 

In  re  HUBIKR. 
(Supreme  Court  of  Louisiana.   June  29,  1918i 
Rehearing  Denied  Nov.  4,  IMS.) 

(BjflUthiu  by  the  Court.) 

1.  Appeai,  and  Grbob  «3»195.  644(1)  —  DiB- 
uisa&i.  or  StipPLBiixnTAL  Psnzron  — Bx- 

VIEW. 

A  supplemental  petiUon.  which  has  been 
dismissed  on  an  exception  oi  want  of  jurisdic- 
tion filed  by  tlie  defendant,  is  not  snbject  to 
review  and  cMulderatini  by  the  appdlate  court 
where  no  objection  was  made  to  tha  ruIioK  of 
the  district  court  thereon,  or  a  bill  of  ezcepUons 
'reserved  thereto.  It  passed  out  <^  the  case 
when  it  wu  dismissed. 

2.  Venuk  ^5(1)— JuusDicnOH  or  Distbiot 
CouBT— Pbopebtt  in  Otheb  Pabisr. 

The  distrirt  court  Is  without  jurisdiction  In 
a  proceeding  In  rem  against  the  property  of  a 
ciaxen  domiciled  in  an  adjoining  parish,  anless, 
under  article  163  of  the  Code  of  Practice,  as 
amended  by  Act  Ma  64  of  1876.  the  i^aintlff 
has  a  light  to  a  writ  of  leaneitration  or  provi- 
donil  sdcnz*. 

CerUorail  or  Bmlaw  to  Oovrt  <tf  Affpeal, 
Parish  of  lAaxxAn. 
Suit  in  rem  by  J.  J.  Stovall  ft  Sons,  limit- 


ed, against  R.  F.  Hubler,  with  writ  of  seques- 
tration, wider  which  defendant's  property 
was  seized,  and  In  which  defendant  claimed 
a  money  judgment  against  plaintiff.  There 
was  Judgment  for  damages  for  defendant  on 
ground  that  plaintiff  had  no  privilege  upon 
property  sequestered,  and  from  a  judgment 
of  the  CJourt  of  Appeal,  on  appeal  by  plain- 
tiff against  defendant's  claim  of  privilege 
and  against  personalty,  he  applies  for  cer- 
tiorari or  writ  of  review.  Judgments  revers- 
ed, and  suit  dismissed,  res^^ng  to  defend- 
ant the  right  to  claim  damages  fbr  the  un- 
lawful seizure  of  his  property. 

W.  Jl  HammoD,  ot  Jonesboro.  and  B.  A 
Fniser.  of  Many,  tor  appuAnt  J<^  H. 
MathewB,  of  Alexandria,  tor  respondoU. 

SOMMBBVILLE;  J.  This  Is  a  proceeding 
in  rem  by  plaintiff,  domiciled  In  Winn  parish, 
against  B.  F.  Hubl«r,  defemdant,  a  resident 
of  Sabine  parish,  wherein  certain  movable 
property  of  defendant  in  Jat^son  parish  was 
sequestered  by  plaintiff,  who  dolmed  a  privi- 
lege thweon. 

The  action  was  not  a  personal  one  against 
defendant.  Tbe  plaintiff  prayed  fliat  the 
sheriff  of  Jackson  parish  seize  and  sequester 
all  of  the  movable  property  belonging  to  R. 
F.  Hubler  In  Jackson  parish,  and,  on  final 
trial,  that  petitioner's  privilege  be  recog- 
nized and  enforced  on  said  property,  and 
that  it  have  Judgmrat  In  the  sum  of  $821.13 
against  the  proper^  sequestered;  that  tbe 
prc^ierty  be  sold,  and  the  proceeds  arolled 
to  the  payment  of  petitioner's  claim.  De- 
fendant excepted  to  the  Jurisdiction  ot  the 
court,  which  exception  was  overruled.  Tbe 
exception  should  have  been  sustained  be- 
cause the  facts  alleged  in  the  petition  showed 
that  the  plaintiff  bad  not  a  11^  on  tbe  mules 
sequestered.  Defendant  answered,  reserv- 
ing the  ben^t'of  the  exceptions  filed,  deoylug 
the  existence  of  the  privilege  claimed  by 
plaintiff  in  its  petition,  and.  reconvening, 
claimed  damages  tor  the  wrtMigfol  taoance 
of  the  writ  of  sequestration. 

Defendant  was  served  with  a  copy  of  the 
X>etltion,  and  he  was  cited  In  Sabine  parish 
to  answer:  but  no  Judgment  was  asked  for 
against  him.  The  plaintiff  rests  his  daim 
In  the  district  court  in  Jadcson  paridi  upon 
article  163,  O.  P.,  as  amended  by  Act  So. 
64,  1876,  p.  106,  which  provides: 

"In  all  cases  of  pmvisionsl  seiznre  or  sequn- 
tration,  the  defendant  may  be  cited,  whether  in 
the  first  instance  or  in  appeal  either  within  the 
jurisdiction  where  the  property  *  •  •  prori- 
sionaiiy  seised  or  seqneBtered  is  ritoated  or 
found,  though  be  has  his  dmnicile  or  residence 
out  of  that  jurisdiction^  or  in  that  where  tiie 
defendant  has  his  domicile,  as  the  plaintiff 
chooses;  provided,  that  all  JndgnientB  rendered 
in  such  cases  shall  only  be  tnoative  ap  to 
the  value  of  the  property  proceeded  against.  «nd 
not  binding  for  any  excess  over  the  value  of 
the  property  in  personam  against  the  defend- 
ant.''^ 
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Tberenpon  pbdntlff  filed  Kdiat  It  tenned  am 
"amended  and  sopplemental  petltUm,**  In 
wbich  It  set  forth  an  entirely  new  and  dlf- 
temat  caiue  of  action.  It  tilled  tbat  de^ 
fendant  by  flUnr  a  reoMTentbHial  dunand 
liad  wbmttted  to  the  Jurisdiction  ol  the  court 
In  Jackacm  parl^  It  alleged  tbat  d^end- 
ant  had  mwtgased,  assigned,  and  disposed 
of  part  of  his  property,  and  was  aboat  to 
mortgage,  assign,,  and  dlspoae  of  hla  prop^ 
erty,  rights,  and  credits,  or  some  part  there- 
of, with  Inl^t  to  defrand  Us  creditors,  or 
give  an  nnfiilr  pmfenace  to  some  of  fhem. 
It  inayed  for  and  (Malned  a  writ  of  attach- 
ment onder  which  defaidant's  proper^  was 
seized.  It  alao  aAed  for  a  pnwmal  jndg- 
ment  agaliut  defendant,  and  that  the  writ 
of  attachmmt  therrin  sued  out  be  sostalned, 
and  that  petlUtniOT's  lien  and  prlrllege  on 
tbe  property  attained  reaolting  trmn  tbe  at- 
tachment be  recognlaed  and  enforced,  etc. 

Tbe  writ  of  seqnestratloa  was  not  refer- 
red to  In  the  petldML  last  filed.  Citation  In 
Ais  last  salt  asking  for  a  judgment  In  per- 
soDam  and  for  an  attachment  was  served 
upon  def^idant  In  person  In  Sabine  parle4i. 

Drfendant  exoq?ted  to  the  snppl^nental 
petition  <m  the  ground  of  want  of  Jnrladlo 
tkm.  ^nils  exertion  was  sostalned,  and  the 
snpplemoital  petition  was  dlnnlssed.  It 
passed  oat  of  the  casa  Plaintiff  did  not  otv 
ject  to  Ihe  mllttg  of  tiie  conrt  dismissing  its 
supplem«ital  petition,  and  It  did  not  re- 
serve a  bill  of  exertions  thereto.  It  snb* 
mltted  to  the  ruling,  and  the  case  was  pro- 
ceeded with  regnlariy  thereafter  without 
reference  to  the  snppleniental  petition.  No 
default  was  taken  on  the  supplemental  pe- 
tition ;  it  was  not  put  at  Issue  by  answer; 
and  no  evidence  was  offered  In  support  there- 
of.   It  never  went  to  trial.  • 

There  was  judgment  in  the  district  court 
In  favor  of  defendant  dissolving  the  writ  of 
sequestration  on  the  ground  that  plaintiff 
wns  without  a  privilege  upon  tlie  prt^rty 
sequestered  and  for  damages.  Plaintiff  ap- 
pealed to  the  Court  of  Appeal,  which  court 
held  that  plaintiff  had  no  privilege  on  the 
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properly  of'  defendant,  and  that  thl  writ  <tf 
seqaestratltm  had  beoi  properly  set  a^e; 
but,  proceeding  upon  tbe  theory  tbat  defend- 
ant waived  objection  to  the  Jurisdiction  oC 
the  court  of  Jackson  i)artsh  when  he  91ed  a 
reconventlonal  demand,  the  court  rendered 
a  personal  Judgment  against  defendant  for 
the  amount  claimed  In  the  attaaunrat  suit 
[1,2]  Defendant  represents  that  the  Court 
of  Appeal  emd  In  ecnaldering  the  supple- 
mental petition  of  plaintiff,  asking  for  an 
attachment  of  his  property  and  for  a  per- 
sonal Judgmoit  against  him,  which,  had  been 
formally  ditemlSBed  by  the  district  court, 
and  in  rraderli^  Judgment  upon  said  petition 
in  favor  of  plaintiff.   He  now  asks: 

"lliat,  upon  due  hearing,  laid  peiBonal  judg- 
ment against  relator  be  annulled  and  set  aside, 
and  the  judgment  of  the  district  court  be  af- 
firmed and  made  the  judgment  of  this  court." 

There  was  no  claim  by  plaintiff  before  the 
Court  of  Appeal  for  a  personal  judgment 
against  defendant,  even  If  defendant  had  ac- 
quiesced In  the  Jurisdiction  of  the  court  of 
Jackson  pariA.  The  supplemental  petition 
making  that  claim  bad  been  ■formally  dis- 
missed ;  no  appeal  had  been  taken  from  that 
order  of  dismissal;  there  had  been  no  trial 
of  that  petition;  and  there  was  no  suit  pend- 
ing for  a  judgment  In  personam. 

The  original  petition  did  not  ask  for  a 
persiHial  Judgment  against  defendant 

It  was  error  on  the  part  of  the  Court  of 
Appeal  to  consider  the  aupplouental  petition 
and  to  resider  a  personal  judgment  against 
def«idant 

It  was  error  In  the  district  court  to  have 
overruled  the  plea  of  def^idant  to  the  juris- 
diction of  the  court and  that  ruling  will  be 
reversed,  and  the  suits  dismissed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgments  of  the  Court  of 
Appeal  and  of  the  district  court  herein  be 
reversed  and  set  aside,  and  this  suit  be  dis- 
missed, reserving  to  defendant  the  right  to 
claim  damages  for  the  unlawful  s^^ure  of  Ms 
property  In  this  case;  ail  at  the  cost  of  plain- 
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No.  28166L 

OEOROB  T.  GEOROB  «t  iL 

In  n  OBOBGB^ 

(finpnnu  Court  of  iMuAtHma.   Jnae  29,  1(08. 
BcheariDf  Denied  Nor.  4,  1918.) 

(BpUahut  »y  the  Courts 

1.  DiTOBCB  ^S>63  —  SEPAEATIOH  nOM  BBD 
AKD  BOABD— MaSEXKD  WOIU.H'0  SEFABATK 

DOUICZUB— Matbihoniax,  Douiciub— Jubis- 
oxcnon. 

A  marrlad  woman  may  lawfnUjr  neqiijiz«  a 
wparato  dhHuidle,  when  t£e  mlBooaduct  of  her 
husband  compels  her  to  leave  him,  or  when  he 
abandona  her;  and,  when  she  does  bo,  there 
ia  BO  kmger  a  matranonial  dcxoicile,  tb*  courti 
of  which  posseas  exdusire  jurisdiction  of  the 
res,  or  aiarital  status,  but  the  courts  of  the 
domiciles  established  by  the  partiei^  respeetivelr, 
are  vested  with  such  jurisdiction. 

2.  Douioux  «=94(1)— Contindaucb. 

Unless  otherwise  provided  by  law,  t  domi- 
cile once  established  is  retained  nntU  another  ia 
acquired. 

(Additional  Syllabut  by  Editorial  Staff.) 

3.  DivoBCX  «s>124  —  Skpabation  fbou  Bid 
ard  boabd— jubudicnon  — doiuciue  of 
Pabtibs— Bvidkncb. 

In  a  wife's  action  tor  dtvorce,  etc..  evi- 
dence Md  to  sustain  tlie  trial  ooart's  findinf 
that  defendant,  who  excepted  to  jurisdictiont 
had  not  shown  his  acquisition  of  a  domicile 
elsewhere  than  In  the  city  of  New  Orleans. 

Salt  for  divorce  by  Mca.  Mae  B.  GecHrge 
against  Charles  E.  George  and  another.  Ex- 
cations  to  JarlsdlctlfHk  and  to  want  of  par- 
ties oTerruled,  and  named  defendant  apirilea 
for  certiorari  and  prohibitloD.  Application 
ilMiled.  and  proceeding  dlamlssed. 

J.  B.  ROBser,  Jr.,  of  New  Orleans,  for  ap- 
plicant. R.  H.  Marr,  of  New  Orleans,  tor 
reiQMHident 

MONROE,  C.  J.  It  appears  from  the  ap- 
pllcatliHi  and  returns  herein  that.  In  May, 
1917,  relator  brought.  In  the  cItU  district 
court,  the  suit  under  the  title  of  which  this 
proceeding  la  taken,  alleging,  in  substance, 
that  in  1898  she  was  married.  In  Chicago,  to 
the  defendant  O.  B.  George,  and  that  tiie 
marriage  has  neT»  been  dlsaolved ;  that  oa 
November  6,  1912,  defmdant,  oevertbelesa. 
In  Milwaukee,  Wis.,  married  one  ^hna  Kl^, 
and  has  lived  with  her  since  that  time;  that 
he  Is  now,  and  for  a  number  of  years  has 
been,  a  resident  of  this  dty;  and  that  pe- 
tltlonw  la  entitled  to  a  judgment  decreeing 
null  his  blgamons  marriage  and  divorcing 
him  from  petitioner.  Wherefore,  she  prays 
for  citation  f»f  said  Gecnge  and  EUeln  and  for 
judgment  as  thos  Indicated.  Deflendant 
George  was  dted  perscmally,  and  on  June 
27,  1917,  filed  an  exc^>tlon  to  the  jurisdic- 
tion of  the  court,  averring,  by  way  at  specifi- 
cation: 

"That,  according  to  paragraph  1  of  plalntilFs 

petition  herein,  she  alleges  that,  on  Kovember 
1,  1898,  she  was  married,  at  the  city  of  Chica- , 


lo,  XIL,  to  yonr  excmtor,  and,  accorffin^y,  ttiit 
betna  an  action  for  dfvwoe,  and  the  mammonial 
domkilfl  beiog,  as  alleged.  In  tiie  dty  of  Chi- 
cago, ID.,  this  honorable  court  faaa  no  jurisdic- 
ti<Ki,  ratione  materin  wxt  ratkme  perwoas^,  to 
try  and  dstennlne  this  caow.** 

On  October  19,  1917,  be  filed  anodter  ex- 
ospUoD,  alleging  that  Belma  Klein  la  a  nec- 
essary party  to  tlie  snlt  and  hu  not  beea 
died :  and.  **wltti  fuU  reservatloa  of  Ua  plea 
to  the  jurisdiction,"  filed  a  plea  of  Us  pen- 
dsns*  based  upon  the  pendency  of  a  suit  is 
New  Toric  Olureaftw.  a  snpiflamental  pe- 
tltbn  was  ftltd.  alleging  that  the  defendant 
Klein  was  In  New  Orleans  when  tlie  snlt  was 
instituted,  but  had  aiOseqaeBtly  left  the 
atata^  and  praying  that  a  curator  ad  boe  be 
appolntad  to  roproscnt  hw.  vrtddi  wu  daw; 
but  the  appdntmant  was  subsequently  re- 
voked (thereby  practically  aUmlnatlng  her 
froan  the  caaiOf  the  ezceptlona  wM<e  then  over 
ruled,  and  the  d^endant  George  presented 
to  this  court  tha  aivllcatikA  for  oertlonii 
and  prohibition  that  we  are  now  oonalderin^ 

[1]  The  learned  ooonsel  for  defendant 
aeema  to  baae  bia  attack  aa  the  Jnristf  ctioi 
ot  the  Ijoulslaiia  court  uptm  the  tbecwy  that 
the  matrimonial  domicile  is  necessarily  acd 
permanently  eetabllshed,  by  the  marriage, 
at  the  place  of  tbe  marriage;  tbat  the  ns, 
or  matrimonial  status,  is  an  Inseparable  unit, 
the  situs  ot  which  Is  Uie  matrUuoolal  HoaA- 
die;  and  tbat  only  the  court  wttbln  the  ter- 
ritorial jurladtctioa  oC  wtaldi  Uie  res  ia 
found  can  exercise  jurisdiction  with  respect 
to  it.  But  tbat  theory  Is  not  aostalned  \fj 
the  autboritiea.  A  marriage  in  a  particular 
jfiAce,  merely  of  Itaeit,  no  nune  estabUsbes  i 
matrimonii^  domicile  there  than  It  estabUsh- 
ea  personal  domiciles  for  the  individuals  who 
enter  into  the  marital  relatiOD.  Tbe  m. 
or  marital  status,  doea  not  always  remain  a 
unit— fiur  from  It  And  the  courts  <tf  the 
dlffermt  states  have^  eadi,  jurls^cticHi  to  de- 
termine Uie  marital  status  of  all  persona  Isv- 
fnlly  domidled  within  their  bordersL  Fii- 
marily,  the  domicile  of  tbe  wife  fbllows  thsi 
of  the  husband,  and  the  domicile  of  tbe  hcs- 
band  Is,  thertfore  the  matrimonial  domldlb 
fnnn  Oie  beginning  of  Uie  marriage  until,  for 
soma  reason  whidi  Qie  law  recosniaes,  t: 
ceases  to  be  so. 

"The  ezceptl<Hi**  (to  the  rule  Uiat  a  marriK 
woman  has  no  other  domicile,  and  can  acqoirr 
no  other,  than  that  of  her  husband)  "ariset 
whuiever  it  becomes  necessary  and  proper  tbat 
the  wife  should  acquire  a  aeparate  oomici)^. 
as.  when  the  mlsccmduct  of  the  hnrtMnd  com- 
pels  her  to  leave  him,  or,  when  he  abanduoi 
her."  Stevens  v.  Allen,  189  La.  663,  71  SoatL 
936,  L.  H.  A.  191«E,  lllS. 

In  the  instant  case,  the  defendant  Gwte. 
aa  we  understand  the  situation,  admits  that 
be  and  i^alntlff  lived  together  as  budtaod 
and  wife,  but  alleges  that  she  refused  to 
marry  him,  and  further  admits  tbat  at  pres- 
ent he  and  the  defendant  Klein  are  living  to- 
gether as  husband  and  wlf^  and  alleges  that 
they  are  lawfully  married,  and  wfaetber  tbac 
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is  tme,  or  oOrarwlaft  !•  to  be  deterpiliMfi  In 
the  poidlng  Bolt ;  but,  whether  tme  or  false, 
It  la  eridenttf  neceswry  and  propw  that 
plaintiff  Bhonld  have  a  aeparate  domicile, 
and,  it  b^ng  shown  that  she  has.  It  f<dlow8 
that,  as  betwem  her  and  George,  there  la  no 
matrtmonlal  domlcUet  and  that  the  court 
In  which  he  has  his  domicile  id  r^ted  with 
Jnriadlctlon  of  any  salt  aflectlns  their  coay- 
moa  marital  status  that  she  may  bring 
against  blm,  so  that,  if  he  was  dwnicUed  In 
New  Orleans,  when  cited  herein,  the  pending 
salt  was  iHnn)erly  brought,  and,  upon  the 
ottter  hand,  it  she  was  domiciled  In  New 
York,  when  be  was  dted  in  the  suit  there 
pmdlng.  It  may  very  well  be  held  that  that 
suit  was  also  properly  brought. 

[2,  II  Upon  the  queeti«m  of  his  domicile, 
defoidant  Is  shown  to  have  made  an  affi- 
davit, on  April  19,  1916,  for  the  purposes 
of  the  Jurisdiction  of  the  New  TCoA  court, 
whidi  readih.  In  part: 

"  •  •  •  Charles  B.  Oeorg^  who,  b«ng  duly 
sworn,  depoees  and  saye  that  he  is  b  citizen 
of  the  state  of  Louisiana  and  domiciled  in  the 
dty  of  New  Orleans  and  doing  business  therein ; 
*  *  *  that,  at  the  time  wbeu  serriee  of  pro- 
cess in  this  caoM  upon  defendant  was  made, 
he  was  then,  and  had  been  for  three  years  pre- 
Tioualy,  a  citizen  of  this  state"  (the  affidavit 
having  been  made  in  New  Orleans)  "and  dom- 
iciled in  the  city  of  New  Orleans,  •  •  •  and 
the  serriee  of  said  process  was  made  upon  him 
while  he  was  temporarily  sojourning  in  New 
Tork,"  etc 

On  the  trial  of  the  exc^tloD  In  this  cas^ 
defendant  testified  that,  when  served  with 
process  herein,  he  was  tanporarlly  sojourn- 
ing in  New  Orleans,  but  there  la  other  evi- 
dence on  that  subject  0ncludIng  a  letter, 
written  at  New  Orleans  on  the  day  preced- 
ing that  upon  wbI6h  the  service  of  process 
In  qnesticm  was  made)  considering  ^i^Ch,  we 
condnde,  with  the  trial  Judge*  that  defend- 
ant has  not  shown  that  be  has  acquired  a 
doinl<dIe  elsewhere  since  he  made  aflldaTlt 
flut  he  was  domiciled  here;  and,  unless  It 
Is  othorwlse  provided  by  law,  a  d<miicila  once 
established  Is  retained  until  anotbw  Is  ac- 
quired. 

It  Is  therefore  ordmed  that  relator's  ai^ll- 
catlon  be  denied,  and  this  proceeding  dis- 
missed, at  his  coat. 


a43  ra.) 

No.  23047. 

BMPIBB  RICE  MILLINQ  CO.  et  al.  v. 
RAILROAD  COMMISSION  OF 
liOUISIANA. 

(Supreme  Court  of  Louiriana.   June  29,  19L8. 
Rehearing  Denied  Nov.  4,  191&) 

(Bi/tUbu$  Ik  fAfl  CosriJ 

1.  Carhikes  ^s>10— Railroad  CouuiasiON— 
CnEATiorr  and  Powers. 
The  Railroad  Commisaion  of  Louisiana  is 
established  in  the  Constitution  of  the  state; 
and  to  it  is  given  certain  powers  and  authority 


over  railroads,  stfamboats,  water  craft,  deep< 
ing  car,  freight,  and  passsi^er  tariffs  and  serv- 
ice.  express  rates,  tel^ione  and  telegraph  charg- 
es, eta 

2.  Cabbikbb  «:=>18(1)— Obdebs  of  Railboad 

COUUSSION— ODUPUJNT— JUBIBDIOnOV  OF 

Conxrs. 

On  the  com^daint  of  a  party  in  Interest  that 

any  rate,  claBsification,  rule,  <4arge,  order,  act, 
or  regulation  adopted  by  the  commission  is  be- 
yond the  power  of  the  commission,  or  is  unrea- 
sonaUe,  ducriminatory,  eztortionato,  or  unjost, 
the  courts  of  the  state  have  jurisdiction  to  en- 
tertain tho  complaint. 

3.  Oabbzess  «s»18(1)— Milling  m  Transit^ 
Bulb  of  Railboad  Commission— Contest. 

Milling  in  transit  is  a  burden  placed  upon 
the  railroads,  and  the  validity  of  such  a  rule 
may  be  contested  by  the  railroads. 

4.  OABBncBS  «=»U  — MnxiNQ  IN  Tbansit^ 

COMPKNaATOBT  RATBS. 

Mining  in  transit  Is  not  an  unusual  privilcxe 
granted  by  railroads  to  their  patrma,  and  it  is 
not  unusual  or  unjust  to  impose  such  an  obliga- 
tion upon  raUroads:  provided  tiiat  the  rates 
are  compensatory  for  the  additional  burden 
placed  upm  them. 

6.  Oabukbs  ^isa)— Mnxwa  ni  Tnunun— 
Oblxoahoh  of  Railboad— ConiBsr. 
The  obligation  of  milling  in  b'anut  cannot 
be  contested  by  any  other  perscm  than  the  rail- 
roada  upon  which  it  Is  placed. 

(A4ditiojt0l  fiylleftiM  by  BdUorial  Siaf.) 
6.  Gabubbs  «39l8(8}— OsnESS  of  lUiLBOAn 

COUUSaiOlf— yAUDITr--pBBSUlCFTIOV  AND 

Burden  op  pBOor. 
The  presumption  is  that  Railroad  Commis- 
aion acted  justly  as  to  all  parties  ooncemed 
in  adopting  a  nulling  in  transit  and  a  rata  or- 
der, and  (wurts  will  not  interfere  without  clear 
evidence  that  a  party's  legal  rights  have  been 
invaded,  or  that  rate  is  nnrwisonsMe,  dtocrim- 
inatory,  or  extortionate. 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  Bast  Baton  Booge;  B. 
F.  Brunot,  Judge. 

Suit  by  the  Empire  Sice  Bfilling  Oompany 
and  others  against  the  Railroad  Commission 
of  Louisiana  to  set  atdde  an  order  of  the 
commission,  wltb  intervention  by  the  Lake 
Charles  Milling  Company  and  by  the  South- 
em  Rice  Growers*  Association  and  others. 
Judgment  for  defendant  and  for  interveners, 
and  plalntlfla  appeal.  Afflnned. 

Arthur  A,  Momo»  of  New  Orleans,  tme 
appellants.  W.  H.  Barrow,  Asst  Atty.  Qen., 
for  appellee  Balteoad  Commission  of  Louis- 
iana. McCoy  A  Moas,  of  Lake  Charles,  tax 
appellee  Lake  GhBrlee  Rice  Milling  Go.  Med- 
loika  &  Bmner,  of  Crowley,  for  appellees 
Southern  Bice  OrowanB*  Aas'n  and  others. 


80MMEBVXLLH),  J.  The  idalnUfCs,  thlr- 
teen  In  number,  are  the  New  Orleans  Joint 
Traffic  Bureau  of  the  New  Orleans  Board  ot 
Trade,  Limited,  six  rice  mills,  snd  six  rice 
merchants  and  commercial  Anns,  all  located 
in  New  Orleans.  They  allege  that  they  are 
buyers,  sellers,  and  millers  of  rice;  that  they 
are  "parties  in  Interest"  in  and  to  order  No. 
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2116  adopted  the  BaDroad  Commission  of 
Louisiana;  that  order  T7o.  2116  establUhea 
tariffs  on  dressed  and  rou^  rloe  whl<A  are 
increaaes  In  rates  over  Oioae  iweralUnc  at 
the  time  of  tlw  adoption  of  said  <ader;  that 
defendant  has  also  ordered  the  railroads  to 
establish  the  prlrllege  of  milling  rice  In 
trandt  on  all  of  the  roads  throughout  the 
state;  that  the  imposition  of  thia  bnrdan 
upon  the  railroads  was  the  cause  of  the  In- 
crease In  the  tariffs  on  cleaned  and  roogh 
rice  to  be  paid  b7  plalntllfa;  and  that  suA 
Increase  In  rates,  due  to  mlUlng  In  transit, 
Is  unreasonable,  unjust  dlacrtnilnatory,  and 
extortionate  when  applied  to  the  shtpments 
of  rice  made  by  them.  Ther  pray: 

"TbBt  there  be  jadgmaBt  In  favor  at  ped- 
ttonere  and  against  the  said  Railroad  Oonunls- 
aion  of  Looiaiana  SToidinc,  annulling,  and  can* 
celing  the  said  order  No.  2U6^" 

The  defendant  omnmlaslon  answered  that 
mllUng  In  transit  was  an  ordinary  rale  and 
regulatl<m  of  and  tm  railroad  companies  and 
of  railroad  commlartoiu;  that  tbm  tavlSB  on 
rice  established  by  It  were  In  every  way 
reasonable  and  Just;  and  that  the  fixing  ct 
rates  and  the  establishing  of  rales  and  regu- 
latlona  for  the  govenunoit  ct  railroads  were 
entirely  within  the  power  and  atdOunlty 
granted  it  In  artlde  284  of  the  Omstltntlon. 

The  Southern  Bice  Growers'  Association,  a 
Texas  corporation,  domiciled  In  the  county 
of  J^Eerson,  state  of  Texas,  and  larg^ 
conqrased  <^  rice  producers  of  the  states  ftf 
Louisiana,  Texas,  and  Arkansas,  together 
with  seven  rice  growers  of  Acadia  parish, 
intervened  In  the  suit,  and  joined  defendant 
In  support  of  the  validity  and  regularity  of 
order  No.  2U6. 

A  second  petition  of  Intervention  was  filed 
by  the  Lake  Charles  Bice  Milling  Oom- 
pany  of  Loaistana,  whlcb  also  jctfved  the  de- 
fendant 

There  waa  jodgment  In  favor  of  the  de- 
fendant and  Intervener^  and  plalntUEs  have 
appealed. 

The  contest  presented  In  this  suit  appears 
to  be  between  the  rice  millers  and  merchants 
of  New  Orleans,  and  the  rice  producers  and 
<me  or  two  Independoit  rice  millers  outside 
of  the  dty  of  New  Orleans. 

It  is  said  there  are  thirty-one  rice  ndlla  in 
the  stete;  but  only  seven  or  eight  have  made 
themselves  parties  to  tills  suit.  It  may  be 
that  the  others  are  not  Intereated  in  order 
Na  2116.  Some  of  them  may  be  simply 
rice  mills  which  Teeetve  rice  for  milling,  and 
do  not  pay  the  Shipping  rates.  They  are  the 
conslgneeSt  while  the  producers  are  the  con- 
signors, and  the  latter  pay  the  fr^ht  The 
producers,  or  rice  growers,  are  asking  that 
the  tariffs  be  maintained.  Or,  it  may  be 
some  of  the  out  of  town  mills  rec^ve  mudi 
of  the  rough  rice  which  they  may  have  pur- 
chased In  wagons  and  barges,  whidi  is  there- 
tore  not  affected  by  the  tariffs  fixed  for  rail- 
roads. Or.  as  buyers  of  rough  rice  which  Is 


received  by  them  over  a  railroad,  they  get 
the  beaeUt  of  ttie  mllling  in  tnn^  and 
therefore  they  have  no  eaoae  for  complaint 
against  the  established  rules  and  rates. 

It  does  not  appear  how  Uw  New  Orleans 
Sdint  Traffic  Bureau  of  Uie  New  Orieans 
Board  ot  fhnde.  Limited,  is  a  peraon  Intei^ 
ested  In  the  rates  paid  by  the  shippers  of 
rice,  nie  rice  mfUs  of  New  Orteaos,  simply 
as  mtllen  of  rice,  and  not  as  owners  and 
Shippers,  would  not  be  Interested  In  the 
freight  rates  either;  but  they,  together  with 
the  other  plaintlfla,  all^  that  th^  are  hnj- 
ers  and  sellen  of  rioe.  and,  aa  owners  and 
shippers,  they  are  required  to  pay  the  In- 
creased  frelg^it  rates  on  rough  rice;  azkd  fher 
are  therefore  Injured  the  adc^tlon  of  the 
nUning  In  transit  rale^  and  One  IncrettBe  hi 
the  tariff. 

Order  2116  Is  really  In  two  parta,  with  the 
two  parte  depending  upon  me  anottier.  It 
orders  the  railroads  to  grant  the  privilege  of 
milling  rice  In  transit;  and  It  Increaaes  the 
tariffs  on  rice,  because  of  the  increased  bur- 
den of  mllling  In  tranalt  placed  on  the  rafi- 
roads.  That  Is  jnst,  and  not  unjnat.  It  is 
Mr,  and  not  dlscrimlnatoiy.  It  Is,  In  the 
oplnioi  ot  the  ccnnmlsslon,  f6r  tbe  good  oS 
the  public;  and,  on  Its  Cace^  order  2116  U 
valid. 

It  resulte  ftom  tb»  contenUons  and  cmtoes- 
slons  of  the  respective  parties  that  the  con- 
troversy Is  reduced  to  a  single  Issae:  What  I 
was  the  nature  and  character  ot  the  ordw  I 
made  by  tbe  commission?  What,  In  sub- 
stance, was  the  power  wblch  the  commlaslco 
exercised  In  making  the  ordert 

Plaintiffs  on  their  brief  say: 

"Tbe  isBUft  herein  is  not  as  to  the  coircctnev 
of  an  order  of  an  administrative  body,  but  as  to 
the  power  ot  the  Bailroad  Gommisrion  to  make 
it,  and  from  this  viewpoint  the  facts  upon  wfaid 
the  Mdsr  nste  bsGome  ImnateriaL" 

Tb^  alao  say: 

"Tbe  maaa  ot  testimony  la  Hub  record  is  al- 
moet  appalliuff  and  would  have  entailed  a  lai^e 
amount  of  work  on  the  coart,  but  fortunately 
the  brief  of  IntArvenera  tenders  an  issue  of  law 
rather  tbtm  fact,  obviating  the  need  oC  readfau; 
all  thb  testimony.  An  examination  of  the  pur- 
pose  of  the  order  nnder  attack,  as  foond  with- 
in the  order  itself,  alao  ahowa  that  tbe  issue 
here  is  not  the  correctness  of  an  order  of  an 
administrative  body,  bnt  the  power  of  that  bodj  | 
to  make  the  order.  Order  2116  of  tbe  Railroad 
Commission  compelled  the  carriers  to  grant  mill- 
ing in  transit  and  raised  the  rates  throagfa  tbe 
whole  field  ot  rice  transportation.  •  •  • 
That  It  is  not  didmed  for  the  order  (bj 
fendant)  that  Its  rates  are  the  measure  of  the 
serviceB,  but  its  virtue  11«  in  the  fact  that  it 
eqaalizes  the  cost  ot  tranoKwtatifHi  between 
millers,  irrespective  of  tiie  value  of  the  trans- 
portation each  demands.  The  purpose  of  the 
order  admittediv  is  to  foster  competition  and 
increase  the  aelling  j/dea  of  rice.  The  defesn 
of  order  2116  has  rested  on  no  otlier  fbtmda- 
tion,  and,  therefore,  in  the  dear  Mght  of  tlii^ 
frank  statement  of  the  purpose  of  the  order 
the  whole  vcdumlnous  record  of  facte  disap-  I 
pears,  and  the  question  resolves  Itsdf,  not  int?  I 
a  4uesti<m  of  I&  e:9edieucy  of  the  order  fmn  I 
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a  transportation  itandpoint,  but  a  gnestlcm  of 
the  power  of  the  Bailroad  GommlBsion  to  make 
an  order  that  baa  as  its  end  the  resolatlon  of 
market  auiditlfHis.  Becaaae  there  is  only  a 
question  of  law  involred,  it  is  not  even  nacM- 
sary  to  read  tbo  Tolnndnoaa  tranacTbrta." 

[1]  The  State  Railroad  CommlssloD  la  an 
adminlstratlTe  body,  as  was  decided  In  the 
case  of  Moi^an'a  Louisiana  <&  T.  R.  B.  Ai  S. 
S.  Co.  T.  Ballfoad  OcHnmlstfon.  109  Ia.  247. 
83  Sontb.  214.  It  was  fnrtber  said  In  that 
case: 

"It  is  a  matter  not  debauUe  that  the  state, 
subject  to  certain  limttatlona,  has.  in  further- 
ance oi  its  object  of  adrandpg  th«  public  good, 
a  power  of  regulation  and  control  over  the  ac- 
tion aod  conduct  of  thoae  to  whom  the  has 
gTHDted  these  rishta  and  franchises.  From  the 
▼ery  nature  of  things,  there  must  arise  from 
'time  to  timt  differences  between  the  corporatioD, 
seeking  to  dfaive  from  its  corporate  nghta  the 
utmost  iwrsonal  advantage  It  can.  and  the  state, 
aeekiM  to  obtain  through  its  conduct  and  ac- 
tion tb«  greatest  good  possible  for  the  public. 
These  differenoes  may  arise  at  any  time  be- 
tween them  upon  matters  of  detail  or  adminls- 
tration  more  or  less  Important.  As  It  would  be 
manUtatly  impossible  to  anticipate  what  these 
causes  would  be,  or  when  they  would  aziae, 
different  states  have  found  it  necessary  to  con- 
stitute a  body  charged,  as  their  representatlTe. 
-with  the  duty  of  guarding  the  puUic  interests 
upon  this  particular  subject,  to  which  tbty  have 
expressly  given  very  broad  authority  and  pow- 
era   •   ♦  • 

"The  power,  authority,  and  dnty  of  the  latter 
are  not  limited  merely  to  matters  affecting  the 
public  safety  or  the  public  health,  ^ey  extend 
also  ta  matters  concerning  pnblic  comfort  and 
public  conveniMice,  and  in  uie  condderation  of 
matters  of  comfort  and  oonvenJenoe  the  number 
of  persons  who  may  be  concerned  or  interested 
in  some  particular  matter  at  some  particular 
point  enter  as  impwtant  faetm  In  detennining 
what  is  proper  to  be  done.  *  *  *  As  a  mat- 
ter of  course,  the  eommlsrion  could  not.  even 
under  ezfowMiy  delegated  powers,  act  arMtrari- 
ly,  in  manner  sndi  as  to  trendi  uptm  t^e  rights 
of  corporations  secured  to  them  by  law;  bat 
within  certain  limits,  though  their  action  and 
orders  are  all  subject  to  review,  they  are  not 
all  subject  to  reversal.  •  •  •  When  such  a 
point  in  the  business  of  the  road  is  readied,  the 
Tights  of  the  'general  public*  come  clearly  into 
▼lew,  and  it  is  not  for  the  railroad,  but  for  the 
commission,  to  determine  how.  In  what  way, 
and  in  what  place  this  money  to  be  expended 
so  as  best  to  subserve  their  interest  That  is  a 
matter  submitted  to  the  judgment  of  the  com- 
mission, not  that  of  the  railroad  or  of  tUs  court 
nnless  the  selectlMi  trendies  upon  the  lepl 
rights  of  the  railroad  corporatitm.  The  mere 
reference  of  disputed  Ibsum  between  the  parties 
to  this  court  for  adjudication  was  not  intended 
to  constitute  it  an  'administrative  board,  revis- 
ory in  character  over  the  ordera  and  conclusions 
of  the  commiSBlon.  Our  action  is  judicial,  not 
adminiatrative.  It  was  not  intended  that  we 
should  substitute  our  judgment  for  that  of  the 
commission  every  time  there  is  a  dispute  touch- 
ing the  particular  place  on  the  line  of  railroad 
where  it  would  be  best  for  the  pnblic  interest 
that  a  station  or  depot  should  be  placed.  To 
come  successfully  before  this  court,  the  appellant 
must  be  able  to  point  out  some  legal  right  of 
its  own  which  has  been  infringed  upon.  *  •  * 

"A  statute  or  order  of  railroad  commissi<Hier« 
establishing  a  station  or  fixing  rates  of  trans- 
portation u  not  to  be  Interfered  with,  except 
upon  dear  and  satlafactory  crvidence^  iliowing 
that  It  is  nnjost  and  unreasonable.'' 


IXi  PlalittUb  concede  tbat  Oe  order  at 
the  wwnmtsrfoD  omodalned  otiBjaatoom  to 
attack  in  the  courts  so  looff  as  that  body 
has  k^t  wltUn  the  jMwera  conferred  by  law. 
Bat,  tb^  argue,  tbat  the  ordw  was  not  tbB 
exerdae  at  satb  anthorlty,  but  was  baaed 
jrpoB  the  aBBmnptloa  «f  a  power  not  ctm- 
f«rred  by  law;  ai^  tJier  quote  from  the 
finding  of  the  conunlsalon  that  It  took  into 
considerfttlon,  in  connection  with  the  peti- 
tion of  the  rice  growers  to  have  ttie  ratl- 
roads  return  to  the  prlnclid.e  of  mllllnv  rice 
in  transit,  the  neceealty  for  such  a  rule  in 
order  to  ^Te  the  ilce  growws  at  the  state 
a  larger  field  in  yrblSt  to  sell  Oi^r  product 
Such  argument  would  have  <f(»ce  VMuIng 
fr<Hn  the  railroads,  if  the  cwnailsadwi  had 
added  an  additional  burden  upon  them  with- 
out proTidlng  for  reasonable  cwnpensation 
for  the  additional  service.  But,  in  provid- 
ing for  milUag  in  transit,  and,  at  the  same 
time,  raising  the  tariffs,  the  commission  has 
acted  Justly  towards  the  rallroada.  and  with 
fall  consideration  of  their  legal  rights;  and 
the  railroads  are  not  complaining. 

In  raising  the  rates  to  be  paid  by  the  ship- 
pers.  the  c<Hnmls8ton  has  not  Invaded  any 
legal  right  of  plaintiffs,  who  are  shippers. 

The  nature  and  character  of  the  order  of 
the  commission  was  to  obtain  from  the  rail- 
roads the  greatest  good  for  the  public,  or 
tbat  portion  of  the  public  composed  of  rice 
growers  and  of  rice  millers  who  are  near  the 
rice  fidds.  Tb&t  was  within  the  power  dele- 
gated to  it.  It  acted  upon  a  matter  of  pub- 
lic ctKiTeailence;  and  the  administration  of 
Its  affairs,  or  the  details  thereof,  will  not 
be  Int^fered  with  by  the  courts,  where  le- 
gal rlj^ts  have  not  been  Invaded.  The  con- 
venience of  rioe  growers  was  an  important 
factor  in  determining  that  railroads  should 
grant  to  shippers  of  rice  the  privilege  of  mill- 
ing in  transit  And.  in  cwslderiag  and  de- 
termining the  matter,  the  commission  has 
not  Interfered  with  any  legal  right  of  plain- 
tiffs. 

[8-1]  Milling  in  transit  has  long  been  a 
privilege  accorded  the  producers  of  agricul- 
tural products  In  this  and  in  other  states. 
It  has  been  established  by  rallroada  and  by 
railroad  commissions.  The  privilege  Is  i^rm 
to  diSpptxB  of  com  and  other  cereals,  and 
it  has  been  stated  that  the  lumber  Industry 
of  the  state  conld  not  exist  without  It  So, 
in  ordering  that  rice  might  be  milled  In  trans- 
it it  would  seem  that  the  commiaslim  did 
not  act  arbitrarily,  or  in  an  unreasonable 
way. 

TbB  rice  milling  privilege  as  established 
by  the  commission  Is  goieral  in  Its  terms 
and  application.  It  may  be  availed  1^ 
eveiT  one  ahlpirtng  rough  rice.  It  may  be 
availed  of  by  tito  plalnttffa  in  this  case,  if, 
instead  of  shli^ilng  rou^  xlce  to  the  mlUa 
In  New  Orleans,  tbey  would  atdp  to  fba  near- 
er mills  from  the  places  irbdra  they  buy  rice. 
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and  hftTe  It  mUled  then.  But  plaintiffs, 
apparently,  prefer  to  do  ttuir  own  milling. 
Tbat  Is,  of  course,  their  privily,  which  or- 
der 2116  does  not  take  ajray  from  tbem. 
It  Is  doubtless  ot  great  advantage  to  estab- 
lish rice  mills  In  New  Orleans,  wbldi  dty 
is  the  primary  rice  market  of  the  country; 
and  these  adrantages  mnst  be  taken  together 
with  the  disadvantages  of  being  far  removed 
fran  the  rice  fields,  or  points  where  plain- 
tUTs  bay  rough  rice.  It  is  also  their  privi- 
lege to  have  their  rice  milled  nearer  to  points 
of  prodnctlMi,  and  reorive  the  beneflts  of 
milling  in  transit. 

It  appears  In  the  record  that  the  commls- 
slOD,  before  it  adopted  orit^  2116,  had  the 
railroads,  producers,  shippers,  merchants,  and 
rloe  millers  Sefore  thtm  and  eamestty  and 
diligently  inquired  into  the  matter  of  tarUTs 
on  rice  and  the  milling  of  rloe  In  transit,  eto. 
They  deliberately  came  to  the  concliiBioii  that 
the  shippers  rice  sbonld  have  the  privi- 
lege of  milling  rice  in  transit,  and  that  the 
tariffs  on  <deaned  and  rough  ifce  abonld  be 
Increased. 

[(]  Ibe  presumption  la  that  the  eommla- 
slon  has  acted  with  Justice  to  all  parties  con- 
cerned tn  ad<vtlng  order  2116;  and  the 
courts  will  not  undertake  to  interfere  with 
the  commission  In  the  absence  of  dear  ert- 
denoe  that  the  plalntUTs  l^al  rights  have 
been  Invaded,  or  that  the  rates  flxed  are  on- 
reasonable,  unjust,  discriminatory,  or  extor^ 
tlonate.  The  evidence  offered  plalntUhi 
has  no  such  tendency. 

Peaides,  the  railroads  are  the-parties  most 
iDtercsted  In  the  reduction  of  the  tariffs  In- 
volved, and  they  are  not  parties  to  the  salt. 
They  would  be  entitled  to  a  hearing  In  court 
before  their  legal  rights  were  taten  trom 
them. 

The  Oonetltntlon  confers  upon  the  Rao- 
road  OommlssIcHi,  and  not  upon  the  courts, 
the  power  and  authority : 

"To  make  reasonable  and  just  rates,  charges 
and  regnlationB,  to  govern  sod  refrulate  raU- 
roads  •  *  •  freight  and  paasenfrer  tariffs 
aod  service,  •  •  •  to  correct  abuses,  and 
prevent  unjost  dlBcrlmmatioD  and  extortion  in 
the  rates  for  the  same,  on  the  different  rail- 
roads, •  •  •  and  to  prevent  euch  compsniee 
from  charging  any  peater  compensation  in  tiie 
aggregate  for  the  like  kind  of  property  or  pas- 
sengers, or  messages,  for  a  shorter  than  a  long- 
er distance  over  the  same  line,  unless  authorized 
by  the  cranmission  to  do  so  In  qieclal  cases.'* 

The  plaintiffs  have  not  Introduced  evidence 
sufficient  to  show  that  the  railroad  commis- 
sion has  acted  unreasonably,  or  unjustly,  or 
without  authority,  in  providing  for  the  mill- 
ing of  rice  in  transit  on  the  various  railroads 
throughout  the  state;  or  that  It  has  acted 
arbitrarily  In  fixing  the  tariffs  on  rice  trana- 
ported  with  the  state.  They  have  not  shown 
thet  their  legal  ri^te  have  been  Interfered 
with. 

The  Judgment  appealed  from  Is  affirmed. 


DIXIE  NATAL  STORBS  GO.  v.  OERMAX- 
AHBRICAN  LUBfBBR  GO.  et  al. 
(Sopreme  Gourt  of  Florida.  Aug.  14, 
Rehearing  Denied  Oct  81.  I&IS.) 

(Syttdbu*  »v  the  Comri.) 

1,  Spbczito  PxaroBVAiTcx      lO  CoNYBy*a« 

or  RXALTT— DjBCBETIOtT  OF  COUBT. 

The  specific  performance  of  a  contract  te 
oonve*  an  interest  in  ml  estate  is  not  a  nat- 
ter of  right,  but  rests  In  the  sound  xeaaonaUe 
discretkm  <»  a  court  of  equity. 

2.  SFEcina  PnuroBHAifOB  ^»28(:9--8au  of 
RsAurr  — Dcscupxioii— PnxoB  ahd  Tasu 

OF  PATVaNT. 

An  executory  contract  for  the  sale  of  land, 
which  fails  to  describe  or  otherwise  identify  the 
land  and  name  the  poxehase  price  and  time  of 
payment;  is  set  onmceaUe  m  a  eonrt  ot  eq- 

aity. 

8.  SPEomo  PnFosKAnoB  «s»114<S!)  —  Pahh: 

OOKTBAOT  FOB  SAIM  OT  LAIf  D— PUADIRO. 
In  suits  tot  vped&c  perfomiaiioe  at  paid 
contracts  for  the  sale  ot  land,  tiie  roles  of  tst 
uity  pleading  require  that  uie  tensw  of  the 
contract  must  be  distinctly,  definitely,  and  tn- 
eisely  stated  in  the  bill,  so  thjtt  the  conrt  may 
not  M  left  to  inferenee  as  to  ita  terms  or  u 
to  the  rights  of  the  iwrtles,  and  so  tbat 
court  can  see  that  tiie  contxaet  is  one  whid  it 
is  equitable  to  enCoroe. 

4.  Appbax,  Airs  BaaoK  #is040  Oi'au.sic  Pn- 

VOIMAITOK  «Ea8— OoiVnAOT  FOB  SaU  OP  B>- 
AI,TT— DiSCBBTIon  OF  CBAVCEt^LOU. 

Applications  for  the  enforcement  of  amdfie 
performance  bf  contracts  for  the  sale  at  real 
estate  are  addressed  to  the  soond  indicial  dis- 
cretion of  the  ehanc^or.  Sudh  diaa^tioa  ii 
controlled  by  the  proviiaoDS  and  principles  «( 
law  and  equity  applicable  to  tbe  particolar  iaOx 
and  cirenmstances;  and.  unless  it  cieerly  ap- 
peara  that  the  chancellor  has  erred  in  his  decree 
In  refosing  a  specific  perfomano^  it  will  not 
be  disturbed  on  appeal. 

Appeal  from  Circuit  Coiirt,  Washington 
County;  D.  J.  Jones,  Judge. 

Suit  tor  wedfic  performanoe  by  the  Dixie 
Naval  Btorea  Company  against  the  German- 
American  Lumber  Company  and  otli^s.  De- 
cree for  defendants,  and  oomplalnant  v 
peala.  AGBrmed. 

GUea  J.  Patterson  and  Powell  ft  Petet 
all  of  Ja^^soovlilek  for  app^ant.  Koont  k 
Blount  ft  Garter,  of  Poaaoola,  tor  9pp^ 

lees. 

WBTXFIKLD,  J.  The  an>eal  Is  fran  a 
decree  denying  the  specific  performanoe  of 
an  allied  contract  for  the  sale  of  turpeo- 
tlne  rights  In  pine  trees  growing  on  land. 
Such  rights  constitute  an  Interest  In  real 
estate. 

It  appears  that  for  a  lump  som  a  coor^- 
ance  was  made  of  turpentine  rigbts  In  a 
large  acreage  of  land,  with  expressed  oon- 
ditiona  as  to  the  time  and  manner  ol  exer- 
cising the  rights  conferred.  The  eosKreyance 
also  cmtalned  the  following: 

"In  further  consideration  of  the  nam  first 
herein  mentioned  the  said  German- Americas 
lumber  Company,  its  succMSors  and  assirris 
and  Fr.  J.  Sdireyer,  either  j<Mnt]y  or  isdivids- 
ally  shall  give  the  said  J.  IL  Saunders  the  re- 
fusal of  all  tbe  turpentine  rights  and  privilee'?*' 
on  sny  and  all  lands  tbty  may  et  any  xiaa 
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hereafter  acquire  bv  themaetna  or  tihdr  agenti 
in  the  counties  of  Calboon  and  Washingttm* 
state  of  Florida,  west  of  OfaipoU  river  and  east 

of  CboctBwhatcnee  river." 

It  is  contended  that  tbls  quoted  provision 
varrants  a  court  of  eqnlty  to  'inquire  and 
ascertain  what  lands  and  timber  have  been 
acquired"  by  the  defendants  since  the  agree- 
ment referred  lo,  and  to  render  a  decree 
requiring  the  defendants,  appellees  here,  to 
convey  to  cmnplalnant  turpentine  rights 
therein,  upon  the  payment  "of  the  purchase 
price  thereof." 

[1]  The  specific  performance  of  a  contract 
to  convey  an  Interest  in  real  estate  is  not 
a  matter  of  right,  but  rests  in  the  sotmd 
reasonable  discretion  of  a  court  <^  equity. 
Chabot  v.  Winter  Park  Co.,  34  Pla.  258,  IB 
South.  756,  43  Am.  St  Eep.  102;  Nobles  t. 
L'Engle,  61  Fla.  696,  5S  South.  83fi;  Asia  v. 
Blaer,  38  ria.  Tl,  20  South.  796;  MIcCrillls 
T.  Copp,  31  Fla.  100,  12  South.  643. 

[2]  An  executory  contract  for  the  sale  of 
land,  which  fails  to  describe  or  otherwise 
Identify  the  land  and  name  the  purchase 
prtce  and  time  of  payment.  Is  not  enforce- 
able In  a  ooart  of  equity.  Bdwaxda  t.  Bivee, 
85  Fla.  80,  17  South.  410. 

[S]  In  ndtfl  for  eped&c  performance  'of 
panA  cmtracts  for  the'  sale  of  land,  the 
rules  of  equity  ideadlng  require  that  the 
terms  d  the  contract  must  be  distinctly,  def* 
Initely,  and  predaely  stated  In  the  blU,  so 
that  the  court  may  not  be  left  to  Inference 
as  to  its  trains  or  as  to  (lie  rights  of  the 
parties,  and  so  that  the  cmat  can  see  that 
the  contract  is  one  which  is  equitable  to 
enfbrce.  Maloy  T.  Boyett,  68  Fla.  KB,  43 
Bontb.  243. 

[4]  Appllcatiflsu  for  the  esuCweemeDt  «F 
Bpedflc  perfbrnwDce  of  contracts  for  Uie  sale 
of  real  estate  are  addressed  to  the  sound 
Judidal  discretion  of  the  chanc^or.  Such 
discretion  Is  eontndled  by  tlie  provlsiou  and 
prlndptes  of  law  and  equity  svpUcs^  to 
the  partienlar  facts  and  drcqmstanees;  and, 
unless  it  dearly  appear*  that  the  diancd- 
lor  baa  erred  in  Us  decree  In  refusing  a  spe- 
cific performance,  it  wUl  not  be  disturbed 
on  appeal.  Muri^  Bohn^  73  Ela.  808, 
74  South.  073;  Ii.  B.  A.  1817F,  004. 

The  contract  proviaton  in  tUs  case  is 
manifestly  not  suscqttlUe  of  qjieciflc  en- 
forqmoit  as  an  agreement  to  convey  an  In- 
terest In  real  estate  since  it  is  merely  fi 
stlpulattan  that  the  defcDdants  "shall  give 
the"  complatnants  "the  refusal  ta  all  tur- 
pentine rights,"  etc.,  without  snffldient  sped- 
flcatlons  as  to  inice.  terms,  descriptions,  etc, 
to  warrant  spedflc  performance,  even  If  the 
contract  be  r^arded  as  being  more  than  a 
binding  promise  to  give  a  preference  in  fu- 
ture sales  that  may  be  comaldered. 

AiOrmed. 

BBOWKE,  C.  J.,  and  TATLOB,  XELLIS, 
and  WEST,  7X,  concnr. 

'     a„  II  Till  eitar 


KUTBSmFORD  v.  STATB. 
(Supreme  Court  of  Florida.    Aug.  10,  191& 
Beheering  Denied  Mov.  4,  101&) 

(SyUahut  ly  the  CouriJ 

1.  BBiranciu.  AaaoczATions  «m23  —  Fba- 

TBBNAL  BKNBflT  ASSOCIATIOV— DOIHG  BUSX- 
WBSB  IR  STATB— SOUOZnHO  MmcBSBSHIF— 

OmiNSK. 

Where  a  puscoi  is  oigaged  in  st^citing 
manbwship  In  a  society  (or  which  he  receives  a 
fee  from  tiie  person  solicited  if  lie  is  accepted, 
and  such  sodetjr  had  previouslr  entered  into  an 
arrangement  with  a  frateroal  benefit  aasocia- 
tion  tibat  Is  not  authorised  to  do  baBlness  In  til* 
state  of  Florida,  he  In  effect  is  soliciting  mem- 
bership in  such  fraternal  bmefit  sasociation. 

2.  Beneficial  AssocuTions  ^928  —  Fka.- 
TKBNAx  Benefit  Abbociatxoii — Doino  Busi- 
ness IN  State— SoLioin  NO  Meubebship— 
Ottensb. 

Where  the  act  of  Joining  a  society  ipso  facto 
enrolls  a  person  in  a  fraternal  benefit  associa- 
tion not  anthorised  to  do  business  in  Florida, 
one  whols  engaeed  in  soliciting  membership  la 
nich  society,  and  receives  compeneation  for  his 
services  from  tbe  persons  solicited,  is  soliciting 
membership  In  tbe  fraternal  benefit  asBodation. 

Taylor,  J.,  dlssditinff. 

Brror  to  Goort  ct  Record.  BMambla  Ooon- 
ty;  A.  O.  Canvbdl,  Judge. 

W.  C  Bntfawford  was  convicted  of  solicit- 
ing membership  for  a  boievoleDt  association 
not  authorised  to  do  business  In  the  state, 
and  he  brings  error.  Affirmed. 

Blount  &  Blount  &  Carter,  of  Pensacola, 
for  plaintiff  in  error.  Van  a  Swearlngen, 
Atty.  Oen.,  and  G.  O.  Andrews,  Asst.  At^. 
Gen.,  for  the  Statft 

BBOWNB,  C.  J.  W.  0.  Rutherford  was 
convicted  In  the  court  of  record  of  Escam- 
bia county  for  soliciting  membership  for  the 
Western  Funeral  Benefit  Assodatloii,  a  fra- 
ternal association  that  is  not  authorized  to 
do  business  in  the  stat^  and  seeks  reversal 
hwe  <m  writ  of  error.  A  Jury  was  waived, 
and  the  case  tried  on  an  agreed  statement  of 
facts,  whicSi  Is  as  fdlows: 

**That  the  defatdlsnta  are  otganiiers  and 

agents  of  the  Order  of  Owls  and  members  of 
vflrions  local  nests  of  that  order ;  that  the  per- 
sons solitited  by  said  (ffganixers  who  beeooie 
members  of  tbs  Owb  are  issued  death  ben^t 
certificates  by  Western  Funeral  Benefit  As- 
sodation,  a  fraternal  benefit  assodation  of  St. 
Louis,  Mo.,  which  aasodation  has  not  compH^ 
with  the  laws  of  Florida  relative  to  transacting 
bustness  hi  said  state,  if  the  local  nest  of  Owb 
of  which  they  are  members  byvote  decides  to 
enroll  its  members  witb  said  W^tem  Funeral 
Benefit  Association;  that  said  local  nest  of 
Owls  has  held  several  meettngs  and  by  vote  ac- 
cepted div«s  persons  solldted  bg  eadi  <^  said 
duendants  as  members,  and  rejected  others  of 
aucfa  perscHiB  as  members,  and  said  local  nest 
of  Owls  at  a  meeting  theretofore  has  voted  to 
enroll  said  local  nest  tm  insnrsnce  benefits  in 
said  Western  Fuaeral  Benefit  Association,  but 
nothing  further  has  been  done,  no  enrollment 
forwarded  to  the  Western  Funeral  Benefit  Ab- 
sociation,  and  no  certificates  issued  by  said  as- 
aoeiation  to  any  member  of  said  nest,  or  to  the 
nest;  that  the  defendants  used  as  sn  argumoit 
fbr  membership  In  tbe  Owls  to  those  persons 
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whom  they  solicited  to  join  statements  as  to 
the  beneftte  and  desirabOftjr  of  Insnrance  in  the 
Western  Funeral  Bttie&t  Association,  stating 
that  for  n  cents  a  month,  the  local  nest  dues, 
a  |2S0  death  benefit  certiflcata  In  the  Western 
Ftmeral  Benefit  AssodaticMi  coold  be  procured, 
and  that  for  16  cents  more  per  month,  making 
a  total  of  90  cents  per  month,  the  local  dnes 
would  be  paid  and  a  |C00  death  benefit  certifi- 
cate coold  be  procured  in  the  Western  Funeral 
Benefit  Association,  if  the  local  lodge  so  voted ; 
that  the  defendants  produced  to  ranons  persons 
Bolidted  by  them  sample  copies  of  the  death 
certificate  Issned  by  the  Western  Funeral  Bene- 
fit Association ;  that  the  pamphlet  attached  to 
tbia  statement  was  circulated  by  the  defendants, 
and  copies  thereof  given  by  them  to  persons 
solicited  by  them;  that  the  local  nest  of  the 
Order  of  Owls  In  Pensacola  is  a  secret  4Hd«r, 
within  the  exceptions  to  the  Iswa  of  FUmda 
zdatlng  to  fraternal  benefit  insnranos  assoda' 
tions:  that  the  defendants  collected  fran  per- 
sons solicited  to  join  the  Order  of  Owls  who  de- 
sired to  join  $6,  and  issued  recdpta  as  per  form 
attached  hereto;  that  $6  waa  tlw  compensation 
to  the  defuidanti  as  organisers,  and  no  part  of 
this  amount  goes  to  the  local  or  supreme  lodge 
or  Western  Funeral  Boiefit  Association;  that 
ths  person  making  appUcatioa  is  voted  npoa 
1^  the  local  nest,  and  if  hs  is  tsjeeted  tlie  98 
is  Tetnmed  to  htm;  that  defendants  an  not 
employed  by  the  Western  Funeral  Benefit  As- 
sodstioninOT  p^d  anything  by  said  association. 

rrhat  W.  G.  Goduran.  a  citisw  of  Pensacola. 
wiU  testify  that  A.  D.  Alrin  sUtad  to  hin 
that  he  represented  the  Western  Fonml  Bene- 
fit Assodatioo  when  soliciting  blm  to  Join  the 
Owls.  Alvin  will  testify  that  he  did  not  teU 
Mr.  Oochran  this,  but  will  admit  that  he  solicit- 
ed Mr.  Cochran  to  join  the  Owls." 

It  la  MHitended  that  the  finding  is  not  sap- 
ported  by  the  evidence,  and  is  In  disregard 
of  the  section  of  the  statute  tempting  cer- 
tain secret  orders  from  Its  prorlriooB. 

It  Is  true  that  from  the  agreed  statement 
of  facts  It  appears  that  the  Order  of  Owls 
is  not  engaged  in  writing  Insnrance  for  Its 
members,  but  as  the  Information  does  not 
charge  the  Owls  with  violating  the  law,  the 
exonptlon  claimed  In  section  29  of  the  act 
la  not  applicable  to  the  facts  in  this  case. 

[1,2]  Hie  plaintiff  In  error  waa  soliciting 
membership  In  the  Owls,  and  the  nest  for 
which  he  was  soliciting  had  "theretofore 
voted"  to  enroll  Its  members  for  Insarance 
bai^ts  In  the  Western  Funeral  Benefit  As- 
sociation. He  Informed  persons  whom  he 
solicited  that  upon  payment  of  the  local  nest 
dues  of  7S  cents  a  month  a  {250  death  bene- 
fit certificate  In  the  Western  Fnneral  Bene- 
fit Assodatloa  eonld  be  procured,  and  that 
for  IS  cents  more  per  month  a  $600  deaOi 
benefit  certificate  could  be  procured. 

The  dues  of  a  m»nber  of  the  Owls  are  75 
cmts  a  month,  upon  paym^t  of  which  the 
member  procures  a  death  benefit  certificate 
in  the  Western  Funeral  Benefit  Association 
for  (200.  He  may,  however,  procure  a  death 
benefit  certificate  for  $600  upon  payment  of 
16  cents  more  a  month;  bnt  this  does  not, 
tike  the  proTlsion  for  a  death  benefit  of  $250, 
follow  as  a  necessary  result  of  joining  the 
Owls.  The  provision  for  a  $250  death  bene- 
fit certificate  attaches  to  membership  la  the 
Owhi  without  any  further  act  of  the  man- 
ben,  and  all  who  became  members  of  the 


local  neat  npoB  tihe  soUdtatica  ot  Oie  de- 
fendants procured  Insurance  In  the  Westers 
Funeral  Benefit  Association  by  the  mere  act 
ol  joining  the  OwIsl 

The  plaintiff  In  error  concedes  that  tc 
would  be  a  vlolatloa  of  law  to  s(^clt  directly 
fbr  membership  In  the  Weatem  Fiin«^  Ben- 
efit Association,  bat  contends  that  the  stat- 
ute does  not  prohibit  soliciting  persons  to 
Join  the  Owls,  notwitbatandlng  that  by  so  do- 
ing they  become  earolled  in  the  Funeral  As- 
sociation. 

The  local  nest  of  Owls  of  P^isacola  havic; 
arranged  to  enroll  all  of  Its  members  In  the 
Western  Funeral  Benefit  Assodatloa.  and 
the  plaintiff  In  error  having  solicited  persMif 
to  join  such  local  nest,  we  cannot  avoid  the 
conclusion  that  he  was.  Indirectly.  If  not 
directly,  soliciting  membership  In  tbe  West- 
em  Funeral  Benefit  Association,  for  It  fol- 
lows as  a  conaeqaence  of  persona  J<^lng  sncli 
nest  of  Owls  that  they  thus  became  Insured 
in  the  Western  Fono^l  Benefit  Association. 

We  think  the  evldoice  justified  the  conTi^ 
tlon,  and  the  judgment  Is  affirmed. 

WHITFIELD,  ElAAS,  and  WBST.  JJ., 

concur. 

TAYIOB,  J.  (dl^enting).  I  am  onaUe  tn 
concur  la  the  <^nlon  of  tbe  majorl^  of  the 
court  In  this  case,  for  tbe  f&llowlng  reasons: 

The  defendant  was  tried  and  convicrpd 
upon  an  agreed  stlpolatloa  of  f^cts.  By 
this  stipulation  It  was  expressly  agreed  tbit 
the  defiendant  was  not  In  the  employ  of  tbe 
Interdicted  foreign  Insurance  c<xnpany;  that 
he  received  no  salary  or  other  remnneratioo 
from  such  company,  and  did  no  service  tor 
them,  but  tittat  he  waa  organiser  tar  tbe  se- 
cret benevolent  Order  of  Owls,  and  received 
his  pay  forom  the  new  members  alone  that  he 
procured  for  that  secret  order.  The  agreed 
facts  also  showed  that  the  lod^,  or  "nest." 
as  It  Is  called,  of  Owls  tor  whom  tliie  defend- 
ant worked,  had  some  agreement  with  the  in- 
terdicted insurance  company  by  which  soeh 
members  of  sudi  lodge  or  neat  of  Owls  as 
vfere  approved  by  sudi  lodge  or  nest  received 
from  such  foreign  insurance  company  a  cer- 
tificate of  death  benefits  from  such,  insarance 
company. 

The  statute,  It  Is  true,  prohlHts  either  di- 
rect or  indirect  enjoyment  by  or  perfona- 
ance  in  this  state  of  any  serrices  for  tsoA 
Interdicted  insurance  cmniMny,  Interdicted 
because  of  nonccsnpUance  with  the  laws  ne- 
alatlng  foreign  Insnrance  companlesL  But  I 
do  not  tliink  that  the  inddoital  bentf  ts  that 
accrue  to  mudi  Insnrance  company  from 
wholesale  insuranoe  of  Uia  monbers  of  olJ 
lodge  or  neat  ot  Owls  Is  such  an  indlreet 
rendering  of  service  fbr  soA  insarance  coc- 
[)any  by  this  d^endant;  v^en  be  in  good  tMii- 
simply  solldts  men  to  join  or  become  Taf3> 
bers  of  sudi  Order  of  Owls,  as  la  oontempbt- 
ed  by  the  statute.  To  violate  a  ciimic^ 
law,  than  must  be  m  orimlnaX  Intaot 
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If  the  defmdant  was  Id  good  faith  esert- 
lag  Ills  effOTts  solel7  In  the  Interest  of  pro- 
curing membership  In  the  Order  of  Owls,  and 
bad  DO  sort  of  coniiection  with  or  interest  in 
sach  insurance  company,  and  had  no  in- 
t^tlon  of  rendering  It  any  service  In  what 
he  did  to  procure  members  for  the  Order  of 
Owls,  th^  I  do  not  think  that  the  unintend- 
ed and  purely  Incidental  benefits  that  ml^t 
hare  accrued  to  snch  Insnranee  company 
from  Its  contract  with  soch  nest  of  Owls  to 
insure  all  or  some  of  Its  recommended  mem- 
bers Is  a  violation  of  the  statute.  If  It  Is, 
then  every  Individual,  who  of  his  own  accord 
ipakes  application  to  such  neat  of  Owls  to 
become  a  member  thereof,  renders  pro  tanto 
the  same  incidental  service  to  such  interdict* 
ed  Insurance  company.  In  tiie  absence  of 
any  IntlmatlCHi  or  showing  In  the  case  that 
the  order  of  Owls  is  an  Invention  of,  and  In 
reality  a  silent  partner  In  the  business  of, 
such  foreign  Insurance  company,  I  do  not 
think  that  the  defendant  1b  shown  to  have 
violated  the  law. 


TATUM  et  al.  v.  OITY  BUILDING  &  LOAN 
ASS'N  et  al. 

(Supreme  Court  of  Florida.    Aug.  IB,  191& 
Bdieazlng  Denied  Nov.  8.  181&) 

(Byllabut  ly  the  OourtJ 

1.  Rktobhation  of  InSTBQMEmB  4=945(1)— 
Mutual  Mistab*— Bvidbnci:. 

EgnitT  will  reform  a  written  instrument, 
where  because  of  mutual  mistake  it  does  not 
contain  the  true  agreement  of  the  parties,  only 
when  the  proof  Is  fiill  and  satisfactory  as  to  the 
mlstalw. 

2.  KsraaiCATioN    or    Insibuuknib  ^=s*2~ 
BotrtuucjE  Gboundb. 

TTie  right  to  the  reformation  of  an  instru- 
ment is  not  absolute,  but  depends  on  an  equita- 
ble showing. 

8.  RsroBHATION  07  iNSTftUiaifTB  4=S>45{1)— 

If  i8TAX>— Proof. 
While  equity  will  reform  a  written  Instru- 
ment when  by  a  mistake  It  does  not  contain  the 
true  agreement  of  the  parties,  yet  it  will  only 
do  BO  when  the  mistake  is  plain  and  the  proof 
fnU  and  satisfactory.  The  writinK  should  be 
deemed  to  be  the  sole  eziKwitor  of  the  intent 
of  the  parties  until  the  contrary  is  established 
beyond  reasonable  controvovy. 
4.  Appeal  and  Ebbok  ^3.009(3)— Dkcbkb— 

conflictinq  elvidencb. 
In  a  suit  for  the  reformaticm  of  a  written 
instrument,  when  the  evidence  is  conflicting  and 
the  finding  of  the  chancellor  thereon  does  not 
clearly  appear  to  be  erroneous,  it  will  not  be 
disturbed  on  appeal. 

Appeal  from  Circuit  Oonrt,  HlUsboroDi^ 
Oaantj;  F.  M.  Boblea,  Judge. 

BUI  by  Scbnaoa  B.  Tatom  and  others 
agsinst  the  City  BolldlDg  '<8t  Loan  Association 
and,  others  for  the  refi»inatlon  ot  a  contract 
and  a  bond.  Decree  for  defendants,  and  c<»n- 
plalnants  appeaL  Affirmed. 

J.  jr.  Lunsford,  of  Tampa*  for  sKwllants. 
Victor  H.  Knight,  W.  C  Bigger,  and  Whltak- 


er,  Hlmes  *  Whltafcer,  all  of  Tarapd,  for  ai^ 

pellees. 

WHITFIELD.  J.  Appellants  brought  a 
bill  to  obtain  a  decree  for  the  reformatio 
of  a  contract  and  a  bond,  and  for  Incidental 
relief.  The  court  deoled  reformation,  and 
from  a  decree  for  the  defendants  the  com- 
plainants appealed. 

[1]  Equity  will  reform  a  written  Instm- 
ment,  where  because  of  mutual  mistake  It  does 
not  cMitaln  the  true  agreement  of  the  parties, 
only  when  the  proof  is  fall  and  sattefiactoqr 
as  to  the  mistake. 

[2]  The  right  to  the  reformation  of  an  in- 
strument Is  not  absolute,  but  depends  on  an 
equitable  showing. 

[9]  While  equity  will  refwra  a  written  In- 
strument when  by  a  mistake  It  does  not  con- 
tain the  true  agre^ent  at  the  parties,  yet  It 
will  only  do  so  when  the  mistake  Is  plain 
and  the  proof  full  ajid  satisfactory.  The 
writing  should  be  deemed  to  be  the  sole  ex- 
positor of  the  Intait  of  the  parties  until  the 
contrary  la  estabUdied  beyraid  reasmabte 
oonitroversy. 

[A}  In  a  suit  for  the  reformation  of  a 
written  InstrumeDt,  when  the  evldoice  Is  con- 
flicting and  -the  finding  of  the  chancellor 
thereon  does  uot  clearly  ai^ear  to  be  errone- 
ous, It  will  not  be  disturb^  on  appeal.  Bald- 
win T.  Christopher,  79  South.  839 ;  Rosenthal 
v.  First  Nat  nre  Ins.  Ca  of  U.  S.,  74  Fla. 

 ,  77  South.  92;  Griffln  v.  Sod6t6  Anonyme 

La  E^iHldlenne,  58  Fla.  801,  44  South.  342. 

It  appears  that,  In  rather  exten^ve  and 
complicated  transactlcHis  between  the  Florida 
Investment  &  Security  Company  and  the  City 
Building  &  Loan  Association,  J.  R.  Tatum, 
one  of  the  complainants,  being  the  president 
of  the  Investment  and  security  company  and 
^retary  of  the  building  and  loan  assocla- 
tl(Hi,  it  devel(^>ed  that  the  investment  and 
security  company,  of  which  J.  R.  Tatum  was 
presddent,  was  embarrassed  In  the  discharge 
of  Its  obligations,  in  whidi  the  building  and 
loftn  assodadon  was  interested.  To  meet 
this  situation  an  agreement  was  entered  into 
July  10,  1911,  between  the  company,  as  party 
of  the  first  part,  and  the  association,  as 
party  of  the  second  part,  which  is  evidenced 
by  a  written  instrument  containing  the  fol- 
lowing: 

"Know  all  men  by  these  presents  that,  where- 
as, the  I^orida  Investment  &  Security  Oom- 
psny,  a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  Florida,  wiUi  its 
principal  office  in  the  ci^  of  Tampa,  Hillsbor- 
ough county,  Florida,  has  for  a  valuable  con- 
sideration assumed  and  agreed  to  ^y  certain 
mortgage  Indebtedness  asamst  certain  property 
situated  in  the  county  of  Hillsborouirh  and  state 
of  Florida  owned  by  the  City  Building  &  Loan 
Association  a  corporation  organized  and  doing 
business  under  the  laws  of  Uie  state  of  Flori- 
da, with  its  principal  office  In  the  city  of 
Tampa,  Hillsborouch  county,  Florida;  and 
whereas,  the  E^orida  Investment  &  Security 
Oomoany  was  and  is  desirous  of  securing  the 
perfonoance  of  its  agreements  as  aforesaid,  tt 
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auume  and  per  said  mortgam  now  outatand- 
ing  ajmloBt  said  property,  said  mortgagea  beiof 
aa  CoUowb:  [Here  a  lint  of  mortgages  is  given.] 
*  *  *  '  Witnesseth.  that  the  party  of  the  first 
part^  being  desirous  of  further  securing  Uie  pay- 
ment of  the  aforesaid  mortgage  indebtodneMj 
whldi  said  party  of  the  first  pert  assnmed  and 
agreed  to  pay,  and  in  conaideralioa  of  the  sum 
of  one  ($1.00)  dollar  to  it  in  hand  paid  by  the 
party  of  the  second  part,  the  receipt  Trhereof  is 
hereby  acknowledged,  and  in  the  farther  consid- 
OTBtton  of  the  coven  ants  and  agreements  herein- 
after made,  to  be  performed  by  the  party  of  the 
second  part,  does  hereby  agree  to  sell,  assign, 
transfer,  and  set  over  onto  the  party  of  the  sec- 
ond part,  its  SQCcessors  and  aasigns,  and  by 
these  presents  does  sell,  assign  and  transfer 
and  set  over  onto  the  party  of  the  second 
part,  its  successors  and  assigns,  all  t^e  right, 
title,  and  interest  of  the  said  party^  of  the 
first  part  In  and  to  the  following  described  real 
estate  mortgages  on  prwerl?  therein  deeciibed, 
situated  in  the  county  of  Hillsboroagli  and  state 
of  Florida,  to  wit:  [Here  a  list  «  the  mort- 
gages is  givra.]  *  *  •  And  party  ot  the  first 
part  further  specifically  agrees  that  it  will  pay 
the  mortgage  indebtedness  nereinbefore  specined 
as  having  bew  agreed  to  be  paid  of  party  of 
the  first  part  on  the  property  hereinbefore  de- 
scribed and  owned  by  the  City  Building  St  Loan 
Association,  and  in  the  event  that  the  securi- 
ties herein  transferred  to  party  of  the  second 
part  for  the  purpose  of  securing  the  payment  of 
said  mortgage  indebtedness  shall  prove  to  be  In- 
adequate that  the  party  of  the  first  part  will 
give  to  party  of  the  second  part  such  further 
and  other  securities  as  the  nature  of  the  case 
may  demand." 

Od  jQly  22.  1911,  a  bond  was  executed  to 
the  building  and  loan  association  by  J.  B. 
Tatum  as  president  of  the  investment  and 
security  company,  and  by  J.  R.  Tatum  per- 
sonally, and  by  others,  wherein  it  la  stipu- 
lated that: 

"Whereas,  the  aforesaid  Florida  InTesCmrat  ft 
Security  Company,  for  a.valuable  consideration 
moving  to  it  from  the  City  Building  &  Loan 
AssodatiMt  afwesaid,  did  on  tii*  10th  day  of 


July,  A.  T>.  1911,  by  a  eert^  writtai  agree- 
ment of  that  dat^  specifically  agree  to  assume 
and  pay  certain  mortgue  indebtedness  aa  in 
said  agreement  described,  whidi  mortgage  in- 
debtedness in  said  agreement  agreed  to  be  paid 
by  said  Florida  Investment  &  Security  Com- 
pany ia  as  follows:  [Setting  forth  the  mort- 
jnges.]  •  •  •  "Sow  the  condition  of  this  ob- 
ligation is  sndi  that  if  the  above  bounden  Flori- 
da Investment  ft  Security  Company,  its  snc- 
cessors  and  assigns,  or  J.  B.  Tatum,  B.  B. 
Tatum.  J.  H:  Tatum,  and  3.  H.  Tatum,  their 
executors  or  administrators;  or  any  ot  them, 
shall  well  and  truly  pay  the  aforesiud  described 
mortgage  indebtedness  on  the  aforesaid  describ- 
ed property  of  the  City  Building  ft  Loan  Asso- 
ciation, and  the  interest  thereon,  at  the  times 
and  in  the  manner  said  mortgage  indebtedness 
shall  become  due  and  payable  and  in  full  dis- 
charge of  said  mortgage  indebtedness  and  in- 
terest thereon,  and  indenmlfy  and  save  harmless 
the  aforesaid  City  Building  ft  Loan  Association, 
its  successors  and  assigiw,  from  and  against 
any  and  all  suits,  actions,  damages,  costs, 
charges,  and  expenses  by  reason  (rf  the  aforesaid 
mortgage  indebtedness,  then  this  obligation  to 
bo  void;  otherwise,  to  remain  in  full  force  and 
effect" 

The  purpose  oif  the  snit  was  to  have  the 
contract  and  bond  reformed,  so  as  to  elimi- 
nate mortgages  whlcb  the  investment  and 
secuTl^  company  wag  not  obligated  to  pay 
Independent  of  the  contract  and  bond,  npaa 
the  theory  that  the  contract  and  bond  were 
int^ded  to  cover  «ily  such  mortgages,  etc:, 
as  the  iBTestment  and  security  company  were 
liable  to  pay  without  reference  to  like  con- 
tract and  bond.  As  this  contentloa  is  not 
sustained  by  the  terms  of  the  Instruments, 
and  as  the  evidence  sustains  the  finding  of 
the  chanc^or  that  the  facts  do  not  Justly  a 
reformadoa  ct  the  written  Inatmments  ai 
prayed,  the  decree  V)pealed  from  la  afflnued. 

BROWNE;  a  and  TATIiOB,  EUAS, 
and  WEST,  J  J.,  ooncui^ 
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BANKS  T.  BA^S.  (No.  20668.) 
(Supreme  Court  of  MiMinippi.  DlTision  B. 
Not.  25,  1918.) 

1.  DlTORCB  «sal29(17)  —  RxcBnaNATIOH  — 
CHAMAOm  OF  PBOor. 

To  defend  divorce  on  ground  of  recrimina- 
tion, the  offense  charged  against  complainant 
must  be  established  by  the  same  character  of 
proof  that  it  wonid  take  to  grant  a  divorce,  were 
defendant  tiie  oompiaining  party. 

2.  DITOBCB  ^»120(17)  —  RKSHXITAnON  — 

Cbakactu  or  Psoor. 
Where  adnltery,  set  ap  aa  defense  In  divorce 
suit,  is  sought  to  be  proven  by  circumstantial 
eridence,  the  circumatances  moat  be  proven  with 
reaaonalMe  certaint^f  and  must  be  inch  that  the 
condusion  aought  to  be  eatebliahed  follows  logi- 
cally froon  the  facts. 

8.  DxTOKCi  «S3129(17)— Adultkrt— Btidkncb 
— SumctBNCT. 
In  diTOMe  suit,  in  which  defendant  wife  set 
up  recrfaninatioii.  eridence  kaM  inauffideut  to  «»• 
Ifih  plalntiiTB  adnltery. 

4.  DZTOBCE  4=3l08  ~  RKSTRtcniTO  PSOOT  TO 
PX.EADINOe. 

In  divorce  suit  involving  defraee  of  recriui- 
naticai,  the  proof  •boald  he  reetrleted  largely  to 
the  pleadings,  and  the  parttes  not  reqaircd  to 
run  the  gauntlet  of  all  rumors  of  community 
pertaining  to  character, 
ft.  EviDiMci  •SSS87  —  CrBcnunAKTU];.  Bti- 

DBNCX. 

Acta  may  b«  established  by  clrcumatancea, 
but  the  circumstances  roust  be  those  within  the 
personal  knowledge  of  the  witness. 

6.  DiToBCE  «=>184(4)— Appeal— iNOOicpiTEWT 
£>viDKNcB— Presumption  op  Hitect. 

While,  in  divorce  suit,  chancellor  should  be 
allfnmed  some  latitude  in  admitting  evidence,  yet 
where  he  admits  incomi>etent  evidence,  whidi  he 
does  not  afterwards  exdude,  ft  is  fidr  to  assume 
that  each  evidence  had  sane  efltet  In  inftienciug 
his  judgment. 

7.  DiTDBOB  «Sa240(SV-ALIHOKT— AUOUHT. 

Where  home  was  broken  up  through  fault  of 
defendant  wife,  the  moet  that  complainant 
should  be  required  to  furnish  her  is  reasonable 
sappdfft,  and  the  conrt  erred  in  awarding  resi- 
dence, a  lO-room  house,  coating  over  $13,(wO,  to 
defendant.  In  addition  to  fSO  a  month  aUmony ; 
the  parties  having  no  children. 

Appeal  from  Chancery  Court,  BoUvar 
County;  Joe  May,  Chancellor. 

Bill  by  Charles  Banks  against  T.  O.  Bankjs, 
in  which  defendant  made  her  answer  a  cross- 
bill, asking  for  altmtmy,  but  not  demanding 
a  divorce  for  herself  Decree  deuylug  di- 
vorce to  comidaioant,  awarding  alimony  to 
defendant,  and  setting  apart  complainant's 
residence  to  her,  and  complainant  appeals. 
Reversed  and  remanded. 

Oweo  &  Boberts,  of  Clevdand,  for  appel- 
lant. 

A.  W.  Shands,  of  Cleveland,  for  appellee. 

ETHBIDGE,  J.  Charles  Banks  filed  a  Ull 
against  T.  O.  Banks  for  divorce  In  the  chan* 
eery  oonrt  of  BoUvar  comity.  Second  district, 
alleging  that  they  were  married  in  1892,  but 
that  tbeir  rdatlons  throoghoat  wore  unpleas- 
ant, and  bis  wife  was  of  disagreeable  dispo- 
sition, and  Uiat  In  the  year  1814  she  assault- 
ed btm  wltti  a  butclier  knife  In  Oielr  hom^ 


and  a«  a  lentt  be  covdd  not  stay  at  his 

borne,  living  wltb  defendant;  that  be  resided 
at  another  place  in  the  same  town  for  abont 
two  years  after  this  time,  and  that  Us  wife 
again  assaulted  bint,  striking  him  with  an 
Inkstand,  almost  severing  bis  ear  from  bis 
bead,  and  drew  a  knife  on  him,  and  fre- 
guoitly  abused  him  with  cursing  and  other 
offensive  language;  and  prays  for  a  divorce 
from  the  btmds  of  matrimony.  T.  O.  Banks 
filed  an  answer,  denying  the  allegations  of 
the  bill  and  recrlralnatlng,  charging  that 
Charles  Banks  had  himself  violated  the  mar- 
riage contract  by  having  improper  and  adul- 
terons  relations  with  a  woman  named  Lea; 
Cbe  charge  being  la  this  language : 

"Respondent  would  show:  Tbst  for  a  long 
time  prior  to  the  20th  day  ot  November,  1910, 
the  said  complainant  had  been  gnUty  of  Improp. 
er  relations  with  Leila  Lea,  a  woman  who  had 
formerly  been  married  and  lived  at  M oand  Bay- 
ou, but  who  bad  for  some  time  prior  to  the  20th 
day  of  November,  1916,  been  separated  from  her 
husband  and  was  living  st  No.  740  on  Walker 
avenue,  in  the  city  of  Memphis,  Tenn.;  that 
complainant  habitually  visited  her  thfre,  and 
contributed  to  her  a  large  part,  if  not  all,  of  the 
money  which  she  had  for  her  support,  and  at 
said  place  in  the  dty  of  Memphis  was  habitually 
guilty  of  adnltery  with  the  said  Lea:  and  that 
such  conduct  was  engaged  in  by  complainant  for 
some  time  prior  to  the  20tb  day  of  November, 
and  baa  been  from  that  time  to  the  time  of  the 
filing  of  this  answer. 

"That  complainant  had  been  gnilt7  of  many 
other  offenses  similar  to  those  heremabove  re- 
ferred to,  and  that  the  cause  of  the  complaints 
made  by  this  respondent  were  tiie  doing  of  the 
things  Jnst  above  meDttmud." 

* 

The  respondent  made  ber  answer  a  cross- 
bill, asking  for  alimooy,  but  not  demanding 
a  divorce  for  herself.  The  chancery  court 
adjudged  that  complainant  had  not  made  out 
his  case,  and  also  adjudged  that  the  allega- 
tion of  the  cross-bUl  was  true,  denying  the 
divMce»  and  awarding  alimony  to  respondent 
in  the  sum  of  fSO  per  month,  and  In  addi- 
tion decreed  that  the  residence  of  the  com- 
plainant ahoQld  be  set  apart  for  the  defend- 
ant as  a  residence,  from  whiclt  decree  com- 
I^lnant  appeals  here. 

The  complainant  and  defendant  both  tes- 
tified, and  their  witnesses  testtfied  to  facts 
whlcb  folly  sustained  the  all^tlon  of  the 
conqdainant  as  to  the  abusive  language  and 
aa  to  tJie  aaaault  made  optm  cranplalnant  by 
the  defendant.  Hie  chancellor  admitted  evi- 
dence on  the  charge  of  adultery  of  many 
mere  rumors,  not  made  in  the  presence  of  the 
compialoant,  and  admitted  statemmta  by 
the  woman,  Leila  Lea,  not  In  his  presence,  to 
tJiird  parties  and  admitted  conversations  be- 
tween T.  O.  Banks  and  other  parties,  not 
in  the  prraence  of  the  comi^^nant,  and  ad- 
ndtted  complaints  made  by  T.  O.  Banks  to 
the  poltee  authorities  in  the  city  of  Memphis, 
and  certain  proceedings  in  the  Juvenile  coart 
of  Memphis,  about  the  police  authorities  tak- 
ing the  child  or  children  of  Leila  Lea  from 
her  custody.   On  cross-ezandnation  of  com- 
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plalnant  be  wu  asked  as  to  his  relatkms 

with  nnmerouB  women,  all  of  vhlch  he  de- 
nied nnder  ootb.  Ibe  chancellor  then  admit- 
ted certain  erldenoe  or  mniora  and  talk  as 
to  Banks*  relatlona  with  parties  not  named 
In  the  blU.  There  was  erldenoe  for  the  de- 
fendant that  Banks  spent  some  of  his  time 
at  the  place  In  Memphis,  Tenn.,  alleged  In 
the  bin,  but  no  evidence  of  any  direct  char- 
acter that  would  sQBtaln  the  charge  of  the 
cross-bin.  The  most  damaging;  testimony  In 
this  respect  was  that  a  colored  woman  con- 
nected with  the  police  department  of  Hem- 
phis  went  to  the  Lea  woman's  house  for  the 
dilld,  and  reached  the  house  between  S  and 
6  o'clock  In  the  morning,  and  that  the  Lea 
woman  came  to  the  door  dressed  In  a  kimo- 
no, with  nothing  except  the  kimono  and  un- 
derclothes on,  and  that  Banks  was  In  the 
room  reading  a  paper,  but  partially  dressed. 
The  witness,  though  asked  to  say  how  he 
was  dressed,  failed  to  do  so,  saying  he  was 
not  in  a  condition,  in  her  Judgment,  to  go  on 
the  street  There  was  another  witness,  who 
testified  that  Banks  and  the  Lea  woman 
were  seen  on  the  back  steps  of  the  Lea  wo- 
man's house  early  in  the  morning,  after  day- 
light, and  on  the  outside  of  the  house,  but 
partially  dressed.  A.  letter  was  Introduced 
in  evidence  from  the  Lea  woman  to  Banks, 
cmtalnlng  some  terms  of  endearment  and 
tending  to  indicate  that  they  were  In  lore 
with  each  other.  This  letter  was  admitted, 
and  seems  to  hare  been  wrlttm  after  ttw  as* 
sault  in  1914. 

[1]  It  will  be  noted,  from  the  pleadings  In 
the  cross-blU  diarglng  the  oftense  af^tinst 
Banks,  that  no  spedflc  time  or  times  Is  set 
forth  in  which  any  act  was  charged,  but 
was  In  general  terms  charging  from  Norem- 
ber  20,  1916,  to  the  filing  of  the  amended 
cr<ws-blll,  which  was  fi1«d  on  June  8,  1917. 
OSie  rule  is  well  established  that,  to  defend 
a  dirorce  on  the  ground  of  recrimination, 
the  offense  charged  against  complainant  must 
be  established  by  the  same  cliaracter  of 
proof  that  It  would  take  to  grant  a  dirorce, 
were  tiie  defendant  the  complaining  party, 
and  no  offense  charged  against  the  said  com- 
pUllnlng  party,  ^ere  was  no  direct  act  in 
the  proof,  prorm  by  any  witness  Introduced, 
dalmlng  to  hare  any  knowledge  of  any  direct 
act  d  adultery.  The  case  is  one  mtlrely  of 
circumstantial  evidence. 

f  21  Where  an  oBenm  of  this  kind  Is  sonf^t 
to  be  proven  by  circumstantial  evidence,  the 
circumstances  must  be  proren  wltii  reason- 
able certainty,  and  the  drenmstances  so  pror- 
en mnst  be  such  that  the  conclusion  aonght 
to  be  estnbllEOied  follows  logically  from  the 
facts.  If  there  are  two  or  more  reasonable 
theories  which  may  be  drawn  from  Uie  facts 
XHToren,  the  proof  will  be  Insuffldoit  because, 
to  invest  mere  circumstances  with  the  force 
of  truth,  conclusion  must  not  only  be 
logical,  and  tend  to  prove  the  facts  diarged, 


bnt  mnst  be  Inconslatmt  with  a  fcamiable 
theory  of  innocence. 

[S.  4]  After  a  careful  oonsUwatioD  of  tbe 
proc^  In  the  record,  we  think  the  proof  in- 
BuffldMLt  to  establldi  the  adultery  diarged. 
"Trtlles  light  as  air"  may  be  saffldent  to 
convince  the  Jealous  or  the  snspldons,  btn 
they  do  not  Impress  the  court  with  the  same 
degree  of  credulity.  Before  accepting  charg- 
es so  serloudy  affecting  the  diaracter  of  « 
person,  the  evidence  must  be  dear  and  cod- 
rindng.  It  appears  In  the  eTid«ice  that 
Banlta  was  a  leader  of  the  colored,  race,  o- 
gaged  In  many  enterprises  tending  to  tbe 
uplift  of  the  rac^  and  that  be  enjoyed  i 
national  reputation  among  the  members  of 
his  rac&  The  proof  in  cases  of  this  kiod 
should  be  restricted  largely  to  ttie  plesd- 
Ings,  and  parties  not  be  reqolred  to  run 
the  gauntlet  of  all  rumors  of  a  commnnitj 
pertaining  to  his  life  and  character,  at  least 
without  notice  and  preparation  to  meet  ssdi 
diai^ee  and  erldence. 

tit  I]  The  courts  do  not  take  hearsay  or 
"th^  say"  evidence.  Acts  may  be  establi^ 
ed  by  circumstances,  but  the  drcQmstance 
must  be  those  within  the  personal  kzMwledge 
of  the  witness.  This  court  allows  some  lati- 
tude to  a  chancellor  in  admitting  erldence. 
on  the  theory  that  he  can  discriminate  be- 
tween cmnpeteut  and  incomp^rat  evidextce; 
bnt,  where  the  dianceUor  admits  inccM&peteDi 
evidence,  it  should  be  excluded  before  tbe 
Judgment,  and  if  he  admits  evidence,  and 
does  not  exdude  it.  it  would  be  £alr  to  as- 
sume tSiAt  the  evldrace  had  Kmie  effect  In 
inflnendng  his  Judgment 

[7]  We  think  the  court  also  erreA  ta 
awarding  the  residence,  a  lO-rotmi  boast. 
cosdng  $18,000  to  $14,000,  to  the  re^ioiideoc: 
the  c(Hn[dalnant  and  rei^KMident  having  do 
children.  The  complainant  la  required  to 
furnish  the  necessary  support,  bnt  we  set 
no  neceesl^  for  one  person  occupying  and 
having  exdusive  control  of  a  10-room  red- 
dence,  and,  as  the  h(xne  has  been  broken  op 
through  the  fault  of  the  reepmdent,  tbe 
moat  that  complainant  is  required  to  funhi 
her  Is  a  reasonable  support 

For  the  reasons  indicated,  the  Jodgmot 
la  reversed,  and  the  cause  remanded- 

Reversed  and  mnonded. 


BROWN*  State  Land  Oom'r,  t.  AUGXANDEB 
et  aL   (No.  201830 
(Supreme  Oonrt  of  Mlsrisdpi^  DIvibod  A. 
Nov.  18,  1918.) 

1.  TausTS  «=>81(4)— lUauLTiNQ  TatiHT— Fin- 
niBHirro  PaiCB  or  Lakd. 
Where  Ulegitimate  son  purdiased  land  viu 
money  belonging  to  hla  mother,  and  given  t: 
him  for  that  purpose  with  tinderstanding  Has 
title  should  inure  to  her  benefit  and  that  t« 
woiUd  execute  deed,  and  the  mother  lired  vi^ 
the  son  oD  the  land  before  her  death,  and 
money  improriag  it,  the  son  held  ta  trait 
his  mother. 
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2.  Bovrrr  «=»72a>-**I«u]Bn.** 

"Ladiea"  conaiits.  not  only  in  delay  In  pro- 
ceeding to  enforce  one's  rigbt,  but  such  delay 
cperatmfT  to  another's  disadvantage. 

[Ed.  Note.— For  other  deflnitions.  see  Words 
and  Phrases.  Fint  and  Second  Swim,  Latta] 

3.  Babtabds  «Ba>104r-Iimii!n  of  Iiuom- 

HATB  CHILD. 

Where  a  mother  left  three  diUdren,  two 
lesitimate  and  one  illeptimatet  when  illwti- 
mate  child  died  without  heirs,  bis  one-third 
intarwt  in  U*  motfasr't  laad  aiehealad  to  the 
state. 

Appeal  from  Otancery  Gonrt,  SndOi  Oonn- 
t; ;  D.  M.  Russell,  Chancellor. 

Bill  by  M.  A.  Brown,  SState  Land  Commis- 
sioner, against  W.  H.  Alexander  and  others, 
wherein  crosa-Mll  was  filed.  From  decree  for 
defendants  oa  Ouix  cross-bill,  plalntlfC  ap- 
peals. Reversed,  and  decree  entered. 

T.  B.  Foster,  of  Ylduibnrg.  and  Baxle  N. 
Floyd.  Asst  Atty.  Oea.,  for  appdUuit  Wat- 
kins  ft  Watktau.  of  Jackson,  tor  appellees. 

SMITH,  a  J.  Appellant  erblWiyrt  a  biU 
in  the  court  below,  alleging  that  James  H. 
Gardner  died  intestate,  without  legal  Iielrs, 
seised  and  possessed  of  certain  laud,  and 
praying  that  It  be  decreed  to  have  escbeated 
to  the  state.  Defendants  filed  an  answer  and 
cross-bUl.  in  which  they  alleged,  in  mXh 
stance,  that  they  were  children  bom  in  law- 
ful wedlock  ot  Mrs.  Gardner,  decea»- 

ed,  and  that  James  H.  Gardner,  deceased, 
was  an  illegitimate  son  of  Mrs.  Gardner,  bom 
after  the  death  of  her  husband;  that  the 
land  In  controversy  was  purchased  by  James 
H.  Gardner  with  money  belonging  to  his 
mother,  given  to  blm  for  that  purpose,  with 
the  understanding  that  the  title  should  inure 
to  her  benefit  and  that  he  would  execute  her 
a  deed  thereto ;  that  their  mother  lived  with 
James  B.  Gardner  on  the  laud  for  a  number 
of  years  prior  to  her  death,  and  spent  other 
money  belonging  to  her  In  Iminroving  the 
property;  that  James  H.  Gardner  failed  to 
make  his  mother  a  deed  to  the  land,  and  that 
be  died  two  or  three  years  after  her  death 
wlttaont  having  made  any  disposition  thereof; 
that  by  reason  of  these  facta  Jamea  H.  Gard- 
ner held  the  title  to  the  land  In  tnut  for  his 
mother;  and  the  prayer  of  the  croBS-blll  Is 
that  appellees  be  decreed  to  be  the  sole 
heira  of  their  mother*  and  the  legal  owners  of 
the  land. 

[1-1]  A  donnrrer  was  Interpdaed  to  this 
croBS-bill,  and  overruled,  and,  upon  the  appel- 
lant declining  to  plead  farther,  a  decree  waa 
Altered  for  appellees  In  accordance  with  tSa 
prayer  of  their  cross-bllL  Under  the  allega- 
tions €ft  the  cioMhhUl.  Jamea  H.  Oaidner 

the  land  in  trust  for  his  mother,  Blrs.  

Oardner.  Soggliia  t.  Heard,  81  Mlas.  428; 
Kelly  T.  UlUi,  41  lOas.  207;  Uaiaa  r.  Ter- 
li:er,  B8  Ulai.  188;  BoMnaon  t.  Leflore*  SO 
Misa.  148;  Barton  t.  Uagmder,  89  Mlaa.  482, 
13  South.  889;  Wllaon  r.  Hf^bnan,  104  Mlas. . 


74S,  81  Sonth.  899;  BoWneon  t.  Strantber, 
100  Mlaa.  704,  84  South.  724.  And  at  her 
death  ahe  had  not  lost  her  right  thereto  on 
account  of  any  laches  on  her  part.  Comans 
T.  Taidey,  101  Mlaa.  208.  St  BovSOl  607,  Ann. 
Gas.  1014B,  807.  Upon  her  death  the  land 
deaoeoded  to  eadt  of  her  three  diUdren  In 
eqoal  parta  (section  10B6,  Code  of  1900;  sec- 
tion 1887.  Hemingway's  Code),  so  thatathia 
death  James  H.  Oardner  owned  a  one-third 
Interest  therrin.  James  H.  Gardner,  how- 
ever, died  without  legal  heirs;  counsel  for 
appellees  very  properly  admlttli^  that  sec- 
tion 1065,  Code  of  1900  (section  1887,  Hemlnr- 
way's  Code),  does  not  provide  for  Inherttanee 
by  legltima^  from  illegitimate  dilldren. 

The  demurrer  of  the  croe»-blll  was  VKf^^ 
ly  overruled,  but  the  decree  of  the  court 
should  have  vested  in  appellees  only  a  two- 
thirds  Interest  In  the  land  and  the  remaining 
one-third,  of  whidi  James  H.  Gardner  died 
sdsed  and  possessed,  should  have  been 
awarded  to  the  state;  consequently  the  de- 
cree will  be  reversed,  and  a  decree  entered 
hero  in  accordance  with  the  foregoing  views. 
•  Berersed,  and  decree  entered. 


BURKS),  Sheriff  and  Tax  Ooineetor,  t.  tJ)0- 
OETT  et  aL   (No.  20812.) 
(Sopreme  Court  of  Mississippi,  Division  A. 
Nov.  18,  1918.) 

1.  Taxation  •sr8O1(0)  ~  CHofBBAL  Lett  — 

CoBBXCnON. 

Where  a  county  board  of  supervisors  made 
a  levy  of  ten  mills  as  "General  Oonnty  Tax," 
whidi,  appearing  to  be  a  clerical  enw  or  mis- 
take iu  recording  levy,  was  reduced  at  the  next 
meeting  to  7^  mills,  the  levy  as  reduced  was 
legal. 

2.  Taxatiok  ^90&— Speoui,  Lbtt— I>mno- 
iTATioiT  or  PuBPoeK— Statdti  Mandatobt. 

Heminrway's  Code,  i  8607  (Code  1906,  | 
324),  providluf  that  the  order  making  levy  of  a 
special  tax  for  the  erecdon,  remodeling,  enlarg- 
ing, or  repairing  a  courthouse  shall  designate 
the  objects  for  wMdi  nud^  Is  mandatory,  and 
the  designation  aa  "OoarUuiise  Special'*  Is  in> 
sufficient 

Appeal  from  Chancery  Court,  Wayne  Coun- 
ty ;  W.  M.  Denny,  Jr..  C&uincellor. 

Suit  by  T.  H.  L^gett  and  another  against 
B.  S.  Burke,  aa  Sheriff  and  Tax  Collector,  to 
enjoin  collection  ot  a  ^wcial  tax.  Judgnraat 
for  i^aintUCs,  and  defmdant  aiveala  At- 
flrmed. 

M.  I*.  H^delbnft  of  Waynesbwo.  tor  ap- 
pellant. Hdddborg  ft  Johnatmi,  of  Shnlmta, 
for  aivelleee. 

HOU>BN,  J.  The  board  of  amwrrlsoni  of 
Wayne  county,  at  Ua  Noronber,  1018,  meet- 
ins^  made  a  tax  levy  ot  10  milla  aa  ''General 
Goun^  Tax,"  and.  It  an>eartnv  to  the  board 
that  this  was  a  clerical  mot  or  mistake 
made  In  recording  the  levy  in  the  minutes  of 
the  meeting,  corrected  the  error  by  rtianging 
or  amending  this  tax  levy  at  its  f(dIowlngDe> 


«a»Por  other  easss  m*  same  topts  awl  xaT-NUHBaR  la  all  XST-Namborsd  DIsesU  and  Xsdens 
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cember  meeting  w  tbat  tli*  said  10-mlll  Iflvy 
appeared  aa  "General  Ooontjr  Tax  Levy"  7^ 
mills,  and  "Coorthouae  Speetal**  2%  mills. 
The  appellant  tax  collector  waa  enjoined 
appellee  taxpayera  trtm  tlie  coUecUon  ot 
the  2%-mlll  tax  on  the  groond  that!  the  2%- 
mill  tax  was  roid  becaoae  the  order  maklnf 
the  ten  failed  to  designate. the  objects  for 
vrblch  the  lery  was  made,  aa  reqolr^  hy  sec- 
tion 824.  Code  of  1906,  sectloa  80V7,  Hemln«- 
way's  Code,  which  reads  aa  follows: 

"The  board  of  superTiMw*  ot  any  Goautr  may 
levy  a  spedal  tax  for  the  erection,  mnodeliiijC. 
enlflrKiiiK,  or  repairiog  of  the  courthonBe,  jail, 
or  other  county  buildings,  and  the  order  roakiog 
Boch  iH)ecial  levy  shall  deoiffnate  the  objecta  for 
which  the  lery  li  made,  and  the  fond  shall  be 
applied  to  no  other  pwpoee." 

The  CAse  was  tried  In  the  court  below  upon 
the  pleadings  of  both  parties  Bhowlng  and 
admitting  tbat  the  change  of  the  lO-mlll  \wj 
to  2%  "Courthouse  Special"  and  7%  "Gen- 
eral County  Tax  LeTy**  by  the  board  at  Its 
December  meeting  was  a  mere  correction  of 
an  error  In  the  November  minutes  to  show  the 
true  levy  made  at  the  November  meeting. 
The  appellant  now  contends  here  that  the 
November  levy  Is  valid  and  that  the  change 
or  correction  In  December  Is  void  because 
the  board  had  no  power  to  alter  the  Novem- 
ber levy  at  the  subsequHit  meeting;  and 
that,  if  mistaken  In  this  view,  then  the  levy 
of  2%  mills  as  "Courthouse  Special"  Is  valid, 
as  the  requirement  of  the  statute  that  the 
purposes  for  which  the  levy  is  made  must  be 
designated  by  the  order  is  directory  and 
not  mandatory.  ■ 

[t,  2]  Waiving  here  the  point  that  the  ap- 
pellant is  bound  by  his  pleadings  and  proof 
In  the  lower  court,  we  think  the  harmless 
change  or  correction  In  the  November  levy 
made  by  the  t>oard  at  its  December  meeting 
was  1^1,  B\iice  it  was  a  mere  correction  of 
an  error  In  the  prior  order,  and,  after  all, 
only  amounted  to  a  reduction  of  the  10-miIl 
"General  County  Tax"  levy  to  7^4  mills, 
ftboat  wbl<A  no  one  can  be  heard  to  com- 
plain. McCready  v.  Lansdale,  68  Miss.  877. 
We  say  It  amounted  to  a  reductl<m  of  the 
prior  levy  of  10  mills  for  the  reason  that  the 
2%-mIll  levy  for  "Courthouse  Special"  la  un- 
questionably void  because  the  order  of  the 
board  failed  to  designate  the  objects  for 
which  the  levy  was  made.  The  statute,  sec- 
tion 324,  Code  of  1006,  is  mandatory  and  not 
directory.  The  power  to  make  the  levy  is 
given  by  this  statute,  which  provides  cleft riy 
that  the  purpose  of  the  levy  shall  be  desig- 
nated. The  order  for  "Courthouse  Spedial" 
does  not  comply  with  It.  The  order  shoold 
have  at  least  designated  one  of  the  purposes 
or  objects  named  In  the  statute  for  whidi 
the  levy  was  mad& 

•The  decision  In  GoUlson  t.  Harris,  43  Miss, 
728,  holding  that  the  order  need  not  design 
nate  the  objects  of  the  special  tevy.  la  correct 
vaAer  the  statute  then  before  the  conrt  (ar< 


ttds  22,  p.  41T,  Oods  cf  UBT),  bccftue  Oat 
statute  did  not  provide  that  the  porpose  ct 
the  special  tevy  most  be  deidgnated  In  Ihe 
order  making  it  Section  324  now  before  us 
does  so  movlde,  Is  mandatory;  and,  janst  be 
foUomd. 


BOGDAHN  St  sL  T.  PABGAOODU.  ST.  SY. 
ft  FOWfiR  Ca    (No.  201S1.) 
(BayssBW  Ooart  «(  MisiiMdppi,  DMaloa  A. 
Nor.  18,  191&) 

1.  BSLBAS  ^>87  —  JOIHT  TOBT-FkAaOM  — 

CovBHANT  Not  to  Bub— Eis-bct. 
In  action  for  death  of  tel^hone  linenus 
against  telephone  company  and  a  power  cdoi- 
pany  whoee  wit*  electrocuted  bim,  if  jury  be- 
ueved  power  comptJt^f  waa  negligent  in  cansing 
death,  in  aBsessiDg  damages  against  it  they 
should  credit  to  It  i|7,S00  paid  plaintiffs  b7  tbe 
tdephoDfl  company  for  &  covenant  not  to  soe. 

2.  BBLUB  ^S»37— OoTSHAItT  NOT  TO  SCE- 

JoiNT  Ton-FsasoBs. 
la  action  for  death  against  one  J<rint  ton* 
feasor,  other  having  obtamed  a  covenant  no! 
to  sue,  the  joiy  could  find  that  plaintiffs  hail 
been  fully  compensated  for  single  injury  hj 
payment  made. 

3.  KXLEASB  «s»37— GOTBrAm  MOT  TO  SDK- 

JotffT  TosT-Fusoaa. 
Paymeuc  made  by  one  joint  tort-feasor  to 
persons  injured  and  their  covenant  not  to  so- 
it  amounted  to  sorrender  of  their  richt  ct  aetioB 
against  such  tort-Ceaoor  for  damages,  bat  was 
not  a  release  lit  the  other  tort^eaaor.  except  pn 
tan  to. 

4.  Bblkase  ^20(1}— Joint  Tobt-Fkasobs- 
Pabt  Patmhnt  by  Onx. 

Any  amount  paid  by  a  Joint  tort-feaMr 
which  is  not  paid  and  received  aa  a  full  settle- 
ment of  the  claim  Is  to  go  only  aa  a  paymmt 
on  the  claim  for  damages,  and  is  not  a  bar  to 
salt  against  any  other  Joint  tort-feasor. 

Appeal  from  Circuit  Court,  Jac^:8<m  Comi- 
ty; J.  H.  NevUIe,  Judge. 

Snlt  by  Charles  Bogdahn  and  othen 
against  the  Pascagoula  Street  Railway  A 
Power  Company  and  another.  From  jnds- 
raent  tor  the  named  def^dant.  plalntUEs  ap- 
peal. Affirmed. 

M.  yfj,  Reiley,  of  Meridian,  and  Denny  A 
Heidelberg,  of  Pascagoula,  for  appdla^ts. 
White  &  Ford,  of  Pascagoula,  for  app^le& 

HOU>EN,  J,  AppeHante,  as  next  of  Un, 
entered  suit  against  the  Cumbexiand  Tple- 
iriione  ft  Telegraph  Company  and  ttie  appdlce 
Pascagoula  Street  Railway  A  Power  Company 
as  Joint  tort-feasors,  for  damages  for  ^ 
death  of  Herman  Bogdahn,  who  waa  electro- 
cuted by  one  of  the  etettrle  wires  betondngto 
the  sppellee  Pascagoula  Street  Bailwaj  A 
Power  Company.  It  was  sUesad  that  tbe  death 
of  Herman  Bogdahn  was  caused  by  the  negli- 
gence of  the  appellee  street  railway  emtfrnt^ 
in  maintaining  a  deCecttre  and  dangertw 
^ipipaff'p**^  wire  heavily  charged  with  elec- 
tricity dose  to  one  ot  the  potes  at  tlie  t^ 
phone  ctKnpany  on  wbldx  the  doocnaod  «b- 
ployd  of  the  UAiBBtaaa  company  was  reqaiied 
to  work.    The  record  Aowa  the  fiictt  and 
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drcmngtanoes  of  tlie  kUUng  are  practically 
umUsputed,  and  tbat  the  a|q>tilee  Pascagonla 
Street  Hallway  &  Power  Company  was  as>- 
parently  guilty  of  negligence  In  maintaining 
the  dendly  electric  wire  wltbln  18  Inches  of 
the  telephone  pole,  aboot  10  feet  bdow  the 
crosB-arms.  with  knofrtedge  of  the  fact  that 
the  employifis  of  the  telephone  company  wonld 
climb  tbe  pole  and  come  In  dose  proximity 
to  the  deadly  wire  In  the  performance  of 
their  dntiea  as  Unouen  of  the  telc^hMie  com- 
pany; at  the  time  deceased  was  electrocnteo, 
be  was  performing  the  dntiea  ot  his  mofiaj' 
meat  as  lineman  and  was  on  the  pcrile  with 
his  body  between  the  pole  and  the  defecttve, 
deadly  electric  wire;  he  had  a  telephone  wire 
In  his  hand,  the  other  end  of  whldi  touched 
the  gronnd,  aoA  his  clothes  were  wet  trom 
the  rain ;  while  In  this  position,  the  witness- 
es testllled,  the  Metric  wire  "grabbed  Um." 
and  he  was  bnmed  to  death.  The  casq  was 
submitted  to  the  Jnry,  wfaldi  retnrned  a  ver- 
dict in  fftTor  of  the  defendant  Pascagonla 
Street  Hallway  A  Power  Cknnpany,  from 
wbSch  Terdlct  and  Ja^rmmt  the  plalntlfls  be- 
low an>eal  here. 

It  appears  that,  before  the  tdal  of  ttds 
case  In  the  lower  conrt,  a  covenant  was  en- 
tered  Into  between  the  Cnmberland  Telephone 
ft  ^legraph  Company  and  the  appellants, 
whereby  appellants.  In  consideration  of  $7,- 
DOO  paid  to  them  by  tbe  telephtme  company, 
agreed  to  dismiss  and  not  to  further  prose- 
cnte  the  suit,  dot  prosecute  any  other  suit, 
against  the  Cumberland  Tel^hone  ft  Tele- 
graph Company  for  any  damages  or  dalm 
whatsoerer  growing  out  of  the  deaUi  of  the 
said  Herman  Bogdahn.  The  case  then  pro- 
ceeded against  the  appellee  Pascagonla  Street 
Railway  &  Power  Company,  who,  It  is  al- 
leged, was  a  Joint  tort-feasor  with  the  tele- 
phone company  in  the  negligent  killing  of 
the  deceased. 

^e  principal  oontoitlon  of  appellants  here, 
and  the  only  one  that  merits  notice,  la  that 
tbe  lower  court  erred  In  not  granting  a  per- 
emptory Instruction  to  the  Jury  to  find  for 
tbe  jdaintiffs  below  n  because  tbe  uncontra- 
dicted testimoi^  In  the  case  showed  that  tbe 
appeUee  Pascagonla  Street  Ballway  ft  Power 
Company  was  guilty  of  negligence  causing 
the  death  of  Herman  Bogdahn;  that  there 
was  no  question  of  UabtUty  for  the  Jury  to 
pass  upon,  and  therefore  the  court  erred  In 
permitting  the  Jury  to  pass  upon  the  questhm 
of  n%llgen(»  vel  non. 

It  Is  urged  by  appellants  that  we  should 
lererse  the  judgment  ot  the  loww  court  be- 
cause a  peremptory  Instmetion  to  find  for 
the  plaintiffs  was  not  given  by  the  court, 
whereas,  it  ai^eam,  and  la  admitted  Iqt  the 
aK>ellant8,  that  no  peremptory  instruction 
for  plalntlfls  was  asked  In  the  lower  court 
However,  counsel  urge  that  this  court  should 
review  this  case  and  xererse  on  the  gronnd 
that  tbB  verdict  of  the  Jury  was  omtrary  to 
tbe  law  and  tbe  evidence,  and  that  this  as- 
Bignmoit  of  error  is  sufficient  for  a  review 


of  tbe  case  on  the  record,  even  though  a  per* 
emptory  Instruction  was  not  refused  as  it 
was  not  asked  for. 

[t,  1]  We  believe  the  point  advanced  by  ap< 
p^Iants  m^t  be  sn^lned  by  us  on  the 
gronnd  that  tbe  verdict  of  tbe  Jury  was  con- 
trary to  the  law  and  the  evidence.  If  this 
were  a  case  in  which  the  finding  of  the  Jury 
vras  manifestly  contrary  to  tbe  law  and  facts. 
But  BU<di  Is  not  tbe  case  before  us.  Conced- 
ing, tor  tbe  purpose  of  discussion,  tbe  undis- 
puted proof  duiws  that  luipdlee  Pascagonla 
Street  BaUway  ft  Power  Company  negligent- 
ly caused  the  deaUi  of  Bogdahn  and  there 
was  no  anration  of  negligence  to  snbmU  to 
the  Jury,  and  tbat  the  |7,S00  paid  by  the 
joint  tort-feasor,  telephone  oxnpany,  to  ap- 
pellants was  mer^  for  a  covenant  not  to 
sue  tbe  telephme  company  and  that  this 
amount  of  money  was  not  paid  in  full  satis- 
faction of  all  damages;  and  conceding  fur* 
ttisr  that  the  written  covenant  not  to  sue 
tbe  telepbone.  company  could  be  oqplalned 
by  oral  testimony,  as  was  done  in  this  cas^ 
and  that  ttie  jury  had  no  right  to  pass  upon 
the  dl^mted  fact,  as  to  whether  the  covwant 
was  a  full  lelease  or  a  covenant  not  to  sue^ 
and  tbat  fibe  paymoit  by  the  Joint  tort-feasor, 
telephone  company,  was  merdy  an  agreement 
to  fcwbear  as  to  it — conceding  all  these 
things  contended  for  by  appellants,  we  are 
unable  to  say  tbe  verdict  of  the  Jury  was 
contrary  to  the  law  and  the  evidence  be- 
cause the  Jury  were  pnqwrly  Instructed  that, 
if  th^  believed  from  tbe  evidence  tbe  appel- 
lee Pascagonla  Street  Ballway  ft  Pow&c  Com- 
pany was  guilty  of  negl^ence  in  causing  tbe 
death  of  Herman  Bogdahn,  tbe^  should,  In 
assessing  Oie  damages,  allow  a  credit  of  the 
$7t600  to  tbe  appellee  in  the  amount  assessed 
against  appellee  as  damages  in  the  case  In 
other  words,  if  the  Jury  bdleved  that  the 
f7,liOO  paid  to  appellants  by.  the  telephone 
company  was  snffldoit  to  compensate  appel- 
lants in  fall  for  all  damages  for  the  death 
of  tbe  deceased,  then  the  verdict  of  tbe  jury 
should  have  been  for  tbe  defendant,  even 
though  they  believed  tbat  appellee  was  liable 
as  a  joint  tort-feasor;  thereby  finding  tbat 
the  amount  due  appellants  as  damages  fbr 
tbe  death  was  no  more  than  $7,500,  the 
amount  already  paid  appellants  by  the  joint 
tort-feasor,  Cnmberland  Telephone  ft  Tele- 
graph Company.  The  jury  had  a  right  to 
find  that  appdlants  had  been  fnlly  compen- 
sated for  the  <me  injury  by  the  payment  of 
the  $7,500  by  tbe  Joint  tort-feasor,  telephone 
company,  for  the  Joint  ne^igence  of  appellee 
and  the  telephone  company.  For  all  we 
know,  this  was  the  condndon  reached  by 
the  jnry  in  this  case.  At  all  events,  we  can- 
not say  from  the  record  that  the  Jnry  did  not 
base  their  finding  upon  the  conclnston  that 
the  $7,500  already  paid  by  the  td^one 
company  was  sufBdent  and  full  compensa- 
tion to  the  appellants  as  damages  for  the 
one  cause  or  injury.  The  Jnry  certainly 
had  a  right  to  reach  this  conduslon  under 


Digilized  by 


79  -SOCTHiatJr  BBPOBTBB 


Che  law  and  the  facts,  and  probably  did  so; 
and  we  cannot  dlstnrb  the  Terdlct  aa  the 
gronnd  Gbat  It  was  contraT?  to  the  law  and 
the  eridraioe. 

[I]  The  payment  of  tlie  97,B00  and  oore- 
nant  not  to  soe  mtered  Into  between  aiipel- 
lants  and  the  Joint  tortrfeasor,  Onmberland 
Telephone  ft  Td^raiMi  Company,  amoonted 
to  a  snrrender  of  appellanb^  ri^t  of  jetton 
against  the  tdephone  company  for  damages ; 
bowerer,  tUa  was  only  a  rdease  tram  snlt 
of  the  telephone  company,  one  of  the  Joint 
tort-feasors,  bnt  it  was  not  a  release  of  the 
other  tort-feasor,  ai^llee,  except  pro  tanto. 

[4]  This  court  has  held  that  there  la  no 
release  of  Joint  tort-feasors  unless  there  be  a 
settlement  by  fall  compensation  tor  the  In- 
jury inflicted.  Any  amount  paid  1^  a  Joint 
tort-feasor,  wUdi  la  not  paid  and  recdved 
as  a  fall  settlemrat  of  the  daim,  la  to  go 
only  as  a  payment  on  the  claim  for  dam- 
ages, and  la  not  a  bar  to  salt  against  any 
other  Joint  tort-ftesor.  Wa«bti«t«  Bail^ 
T.  Delta  laectTlc  Light,  Power  ft  Mfg.  Ga,  80 
Miss.  684.  88  Soath.  854;  SawmtU  Coast  Co. 
y.  Bright,  116  Miss.  491, -77  Sooth.  816; 
LoulsTlIle  ft  Bransfllle  Go.  t.  Barnes,  Adm'r, 
117  Ky.  860.  79  S.  W.  261,  01  L.  B.  A.  574, 
111  Am.  St  B^.  273. 

Jndgmrat  of  the  lower  court  Is  affirmed. 

Affirmed. 


CITT  OF  HAITI'IESBUBO  t.  GBIGOR. 
<No.  20862.) 

(Supreme  Oourt  of  Mladssfppi,  DlTisIoa  A. 
Nov.  18,  1918.) 
Municipal  Cobporationb  *=» 733(1) — Torts— 

GOVEBITlCENTiLL  DUTIES— FiBE  DaPABTHEIfT. 
City  firenuin,  injured  while  driving  engine 
from  temporary  shed  to  fire  bam  becanse  of 
lumber  projecting  over  opening  of  door  of 
shed,  cannot  recover  against  city  on  gronnd  that 
fire  chief  was  -negligent  in  honsing  engine  in 
Boch  shed;  the  injury  having  been  caused  by 
an  act  performed  in  the  discharge  of  a  govern- 
mental dnty  for  which  the  dty  is  not  luible. 

Appeal  from  Circuit  Court,  Forrest  Goonty; 
Pata  B.  Johnson,  Judge. 

Action  by  L.  B.  Geigor  against  the  City 
of  Hattlesburg.  Judgment  for  plaintUt, 
and  defendant  appeals.  Bev^^sed,  and  Judg' 
meat  for  defendant 

SulUvan  ft  Sullivan,  of  Hattiesburg,  tm 
appellant  Carrie  ft  Carrie,  of  Hattles- 
hurg,  tor  appellee. 

SYKES,  J.  The  app^ee,  L^'B.  Geigor, 
plaintiff  In  the  circuit  court  reooT^red  Judg- 
ment against  the  city  of  Hattlesburg  for  dam- 
ages for  personal  injurlea  sustained  by  ap- 
pellee alleged  In  the  declaration  to  have  been, 
caused  by  the  negligence  of  the  city,  from 
whl<di  Judgmoit  this  appeal  Is  prosecuted. 

The  dty  of  Hattlesburg  maintains  and 
operates  a  fire  d^rtment  within  Its  limits. 
It  has  In  Its  empltv  a  dilef  ot  this  depart* 
ment,  who  has  aaperrlslm  and  amtrol  of 


tbe  members  of  tt*  crew  employed  therein. 
There  are  malntalnefl  three  separate  fire  sta- 
tions by  tike  d^.  and  tha  appdlee  was  a 

captain  of  (me  of  Its  statifms.  Owing  to 
certain  repairs  which  were  bdng  made,  the 
fire  engine  and  horses  of  the  statlai  of 
which  the  appellee  was  captain  were  being 
temporarily  honaed  under  a  shed  near  the 
dty  hall.  It  was  the  dnty  of  the  appellee 
to  look  after  his  oiglne  and  horses  and  to 
drive  them  from  the  temporary  abed  to 
their  regular  Quartera  whatever  necessary. 
Appdlee,  while  driving  bla  eas^ne  from  un- 
der this  shed,  was  stmck  on  the  head  and 
severely  Injured  by  a  i^rojectlng  ^ece  of 
lumber  nailed  from  the  celling  and  project- 
ing over  about  the  center  of  the  op^iing  of 
the  doors.  There  was  not  suffldent  room  for 
the  appellee  to  drive  from  under  this  shed, 
when  seated  on  bia  oigine,  because  of  the 
projection  of  this  piece  of  lumber.  It  l3 
claimed  that  the  chief  of  the  Are  d^iartment 
was  negligent  In  keying  the  engine  in  this 
shed  and  in  ordering  appellee  to  drive  his 
engine  ther^rom.  The  gravamen  of  the 
declaration  is  the  negligence  of  the  diief  of 
the  Are  department.  ^  A  demurrer  to  the 
declaration  was  filed  'by  the  defendant  in 
the  lower  court  and  ovemiled.  The  qaee- 
tlon  of  negligence  wasi  satHultted  to  the 
jury,  and  the  jury  returned  a  Terdlct  In 
favor  of  the  plaintiff. 

It  is  the  contentloQ  of  the  appellant  that 
the  dty  in  maintaining  and  operating  its 
fire  department  was  performing  govermnoi- 
tal  functions  or  duties  for  which  It  is  not 
responeible  In  damages  for  Ita  aegUgence 
or  that  of  its  employ^.  This  contention  Is 
well  token.  Tixe  great  wdght  of  authority 
in  this  country  Is  that  a  munldpallty  Is  not 
liable  for  the  commission  of  a  tort  in  con- 
nection with  Ite  governmental  functions 
or  duties  In  the  absence  of  stotutory  enact- 
ment. The  line  of  demarcation  between 
governmental  functions  or  duties,  in  the 
performance  of  which  a  munldpality  is  not 
liable,  and  the  exercise  of  other  corporate 
duties  for  whldi  it  is.  Is  oftai  difficult  to 
determine. 

"What  are  governmental  powers  and  duties, 
and  what  are  corporate  duties,  is  not  subject  to 
piedse  definition  further  than  to  say  this:  Tbs 
powers  and  duties  of  munidpal  coiporatioiia  are 
of  twofold  character ;  the  one  pabnc  as  regards 
the  state  at  large,  in  so  far  as  they  are  its 
agents  in  government ;  the  other  private  in  ao 
far  as  they  provide  the  local  necessities  and 
conveniences  for  their  own  citixens.  A  munid- 
pal corporation  'possesses  two  kinds  of  powers ; 
one  govemmental  and  public,  and  to  the  ex- 
trait  tbey  are  held  and  exercised  is  dothed  with 
sovereignty;  the  other  private,  and  to  the  ex- 
tent they  are  held  and  exercised  Is  a  legal 
individual.  The  former  are  given  and  used  lor 
public  purposes;  the  latter  for  private  pur- 
poses. While  in  the  exercue  of  the  former  the 
corporation  is  a  munidpal  govenunoit,  and 
whue  in  the  exerdse  of  the  latter  is  a  corporate 
legal  Individual.* 

rThere  are  some  duties  tiw  natoie  of  whick 
as  governmental  Is  too  well  settled  to  be  dis- 
puted, sudi  as  Um  estaUlslunent  and  nainte* 
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nance  of  wdioob,  hoepitals,  poorhonReB,  firt 
departmeDta,  police  deDartmeDts,  jails,  work- 
houies,  and  police  statiooa,  and  tfie  like.  In 
fact,  dntiei  connected  with  the  preservation  of 
the  peace  or  health,  or  the  prevention  of  the 
destruction  of  property  by  fire  are  all  govern- 
mental duties,  without  question,  and  hence  there 
is  no  municipal  liability  for  torta  in  connection 
therewith,  or  at  least  not  unleaa  under  peculiar 
circamatancea."  6  McQuinin.  Municipal  Corpo- 
rationa  PP.  5404-6407.  See,  alaofc  seotlfm 
2643.  same  authority. 

"The  power  to  organize  and  regulate  a  fire 
department  and  otherwise  provide  for  the  pre- 
Tendon  of  and  guarding  acainst  damage  by  fire 
is  generally  bdd  to  be  a  loKlslattve  or  Judiaal 
one,  or  a  governmental  as  distinguiaqed  tram 
a  mere  corporate  one,  and  the  failure  of  the 
corporate  authorities  to  exercise  the  power  to 
the  fan  extent  necessary  to  protect  the  citisnis 
fi«m  Mieh  damage  does  not  render  -the  city  liar 
ble  to  an  action  therefor."   28  Cyc.  p.  1303. 

"308.  Injury  by  Acta  of  Tiremen  or  Defeotiw 
Aff«ratus.~-A9  the  «tingnlshmeat  of  fires  is  a 
governmental  function,  the  firemen  are  not  the 
servants  or  agents  of  the  city  or  town  by  which 
they  are  employed,  so  as-  tso  fender  it  civilly  Ua- 
ble  for  their  misconduct  or  negligence.  Thus  it 
has  been  hdd  that  a  dty  or  town  is  not  Uable 
for  injuries  to  a  traveler  on  the  highway  who 
is  run  down  by  the  neriigent  driving  of  fire  ap- 
paratus, or  woo  is  injured  by  obstructions  or 
other  dangers  negligently  placed  in  a  higliway 
by  members  of  the  fire  department,  or  to  a 
citizen  who  is  injured  by  we  defccHve  condi- 
tion of  a  fire  engine  house,  or  to  a  fironan  or 
other  employe  of  the  fire  department  who  is  in- 
jured by  defective  apparatus. '  19  a.  ^.  I*,  v. 
1117. 

Id  aetlona  against  munidpalitles  by  third 
parties  tor  the  neiOlgeiice  of  Its  firemen,  the 
muildiHtllty  has  been  held  not  liable  for 
the  nam  that  In  maintaining  and  <^atlnK 
a  flre  department  the  dty  was  performing  a 
.govenuDWital  function.  Conningham  v.  City 
of  Seattle,  42  Wash.  134,  84  Pac  641,  4  1^  R. 
A.  (N.  S.)  fSa»,  7  Ann.  Cas.,  p.  805.  There  is 
an  ezbaastive  note  In  this  volume  of  the 
Annotated  Oases  showing  that  the  great 
weight  of  authority  Is  In  accord  with  this  de- 
dslon. 

In  the  case  of  Alexander  t.  Qty  of  Vlcka- 
bnrg,  68  Miss.  664,  10  South.  62,  which  was 
.an  action  for  damages  against  the  city  of 
Vlcfcsburg  for  the  alleged  negligence  of  a 
flreman  while  driving  his  Are  engine  to  a 
flre.  the  dty  was  held  not  liable.  The  court 
rendered  this  opinion: 

"It  is  held  generally,  if  not  aniversally,  by. 
the  courts  of  tihis  country,  tliat  in  cases  of  the 
class  to  which  this  belmigs,  the  municipality  is 
not  liable,  as  la  abundantlv  shown  by  the  cita- 
tions of  coimsel  on  both  sides,  which  see. 

The  fact  that  the  awwilee  was  an  employe 
-of  the  dty  makes  no  difference.  Neither  doea 
It  make  any  difference  that  he  was  not  at  the 
time  of  hla  injury  actually  going  to  a  fire. 
At  the  time  of  his  Injury  he  was  engaged  In 
one  of  hie  duties  In  Iw^g  after  the  horses 
and  eqidpmait  of  this  d^rtment  It  Is 
■  essential  to  maintain  and  operate  this  depart- 
ment, and  these  are  go^emmeatal  functions. 

The  case  of  Lraig  T.  (Xty  of  Blrminghain, 
161  Ala.  427,  49  South.  881, 18  Ann.  Cas.  007, 
was  a  suit     a  flreman  for  the  alleged  neg- 


ligence of  the  dty-  and  Is  very  much  In  point 
There  is  also  an  exhaustive  note  to  this  case 
which  1b  reported  to  18  Ann.  Cas.  507. 

In  the  establishment,  maintenance,  and 
operation  of  Its  flre  department  a  munidpal- 
tty  is  In  the  performance  of  Its  governmental 
functions  and  Is  not  responsible  for  the  neg- 
ligence of  Its  ^ploy^  In  this  department 
The  demurrer  to  the  declaration  should  have 
been  sustained.  The  peremptory  inatmctlOD 
requested  by  appeUaat  should  also  have  been 
given. 

The  judgment  of  the  lower  court  is  re- 
versed, and  a  judgmoit  will  be  entered  here 
In  favor  of  the  appellant 

Bevttsed. 


TOWN  OF  SUMRAUi  t.  POUE. 
(Ko.  20800.) 

(Supreme  Oourt  of  Mississippi,  Dividoii  B. 
Nov.  U,  19ia) 

1.  Oftickbs  «»104  —  Db  Faoxo  OnxoBa  — 
Effbct  or  AoTS.  ' 

Lawful  acts  of  de  facto  oBlctat  are  blndlof 
upon  third  persons. 

2.  MumciPAi.  OoRPoaA.TioMB  «=el86— Hat- 

OB— TxmB  TO  OmOE— COLUTEBAI.  ATTACK. 

Where  didy  elected  maydr  is  disduu-ging 
the  duties  and  exercising  the  powers  of  au<a 
office,  his  title  to  office  cannot  l>e  attacked  in 
prosecution  for  rlolating  speed  ordinance  by  a 
plea  that  ordinance  is  invalid ;  mayor  having 
signed  ordinance  without  having  talten  oath  ta 
office. 

3.  MUMICIPAL    CoaPOSAXIONB  *5>144— Mat- 
OB— PSBFOBUAltCK  OF  DtmXft— FaILUBE  TO 

TAKB  Oath. 
One  who  was  elected  mayor  and  was  dis- 
charging the  duties  and  exercising  the  powers 
of  sudi  office  was  an  officer  de  juris,  and  did 
not  lose  Us  rights  and  powers  by  tailing  to 
take  oath  of  office. 

Appeal  from  Circuit  Court,  Lamar  Gonnty; 

A.  B.  Weatheral^,  Judge. 

Cooper  Polk  was  convicted  In  the  mayor's 
court  of  the  Town  of  Sumrall  of  violating  the 
speed  ordinances,  and  on  appeal  the  drcnit 
court  overruled  the  town's  demurrer  to  de- 
fendant's plea,  and  the  tx»m  appeals.  Re- 
versed and  remanded. 

W.  J.  Hatten,  of  Bumrall,  Toxey  Hall,  of 
ColumUa,  and  C  V.  Hathom,  of  Purvis,  for 
appellant  J.  W.  Shanks,  of  Sumrall,  for  ap- 
pellee. 

COOK,  P.  J.  The  appellee  was  arraigned 
In  the  mayor's  court  of  the  town  of  Sumrall, 
upon  an  affidavit  charging  him  with  ^>eedlng 
his  automobile  within  the  limits  of  the  town 
and  In  violation  of  the  ordinances  thereof. 
The  mayor,  after  hearing  the  evidence,  found 
the  defendant  guilty  as  charged  and  imposed 
a  fine  of  $3. 

Appellee  appealed  to  the  drcuit  court  of 
Lamar  county,  and  In  that  court  he  filed  the 
following  spedal  plea: 

"Now  comes  th<d  defmdant  by  attorney  in  the 
abov»«tyled  cause,  and  for  a  plea  to  the  af- 
fidavit herein  says  that  the  town  of  Sumrall 
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OD^ht  Bot  to  bare  or  maintain  Eudd  prosecntaon 
■gainst  him,  because  the  pretended  judgment  of 
CMiTicdon  in  the  conrt  of  the  mnyor  at  said 
town  was  and  is  nail  aikd  Toid,  for  the  reason 
that  eaid  mayor,  to  wit.  B.  M.  Myres,  wan  not. 
nor  was  he  on  the  14ut  day  of  Aurnst,  1917, 
the  mayor  of  said  town  becaiiMi  nnder  and  by 
virtue  of  the  laws  of  the  state  of  Mlsslssiwi 
the  said  B.  M.  Myres  was  required  to  quality 
as  such  officer  on  the  first  Monday  of  January, 
1017,  but  that  the  said  B.  M.  Myres  then  and 
there  failed  and  reused  so  to  do,  and  that,  bf 
his  said  failure  to  so  qualify  as  by  law  directed, 
a  vacancy  occurred  in  said  office,  and  as  a  proxi- 
mate result  the  proceedings  had  and  done  In  said 
cause  are  without  authority  of  law  and  are 
coram  non  judice  and  null  and  v<rid,  all  of  which 
defendant  is  ready  to  verify." 

The  town  tberenpon  filed  a  demurrer  as 
follows: 

"Comes  now  the  town  of  Humrall  by  Its  at- 
torneys and  demurs  to  the  special  plea  of  the 
defendant,  and  for  cause  of  demurrer  asrifms 
the  following  cause,  viz.:  (1)  Said  plea  Is  in- 
snfficient  In  law." 

The  demurrer  was  overruled,  and  the  town 
appeals  to  this  court 

It  will  be  observed  that  the  plea  Is  based 
upon  the  theory  that  the  mayor  had  failed 
to  qualify,  and  that  a  failure  to  qualify  va- 
cated the  office.  In  other  words,  the  plea 
merely  charges  that  the  mayor  had  failed  to 
take  the  oath  of  office,  and  for  this  reason 
the  office  of  mayor  was  vacated. 

[1]  It  seons  to  be  well  settled  that  the  law- 
ful acts  of  a  de  facto  officer  are  binding  npon 
third  persons,  fnils  role  la  based  upon  sonnd 
poUcy  and  is  designed  to  protect  Ute  pabUc. 

[21  The  title  of  (^ce  mnst  be  attadta^  di- 
rectly, If  at  all. 

In  this  case  the  mayor  was  In  possesion  of 
the  office  and  discharging  the  duties  at  same, 
and  his  failure  to  qualify  could  not  be  raised 
by  a  plea  setting  up  that  fact 

[1]  It  Is  not  alleged  that  the  mayor  was  a 
mere  Intruder  or  usurper.  The  plea,  by  In- 
ference, avers  that  the  Incumbent  was  elected 
mayor  and  was  discharging  the  duties  and 
exercising  the  powers  of  that  office ;  but  It  Is 
claimed  that  the  mayor  had  not  taken  the 
oatti  of  office.  So,  It  appears,  that  the  mayor 
was  an  officer  de  juris,  but  It  Is  averred  that 
be  lost  his  rights  and  powers  by  falling  to 
qualify.  This  Is  not  the  law.  The  principles 
InvfdTed  in  this  case  are  discussed  in  Mech- 
em  on  Public  Officers,  vol.  1,  c.  8. 

The  demurrer  will  be  sustained,  and  the 
cause  remanded. 

Reversed  and  remanded. 


COAST  REALTY  A  COLONY  CO.  v.  SBCTT- 
RITY  TRUST  CO.    (No.  20277.) 
(Supreme  Court  of  MisBissippI,  Division  A. 
Nov.  18,  1918.) 

1.  Affiai.  akd  Bbbob  «s=3880(2)  —  Peuons 
Entitled  to  Object— Joinder  or  PABnBS 
—Bill  in  Bquht. 
The  objection  that  a  bill  of  complaint  Is 
mulUfarloas  for  Joining  makers  of  notes  with 
asidgnees  thereof  as  defendants  vOl  not  be 


considered  on  appeal,  where  only  Ae  makers 
can  be  prejudiced,  and  they  make  no  complaint. 
2.  PEAtJD  «=»4l— Bill  of  CoitPLAiirr-Btjm- 

CIENCT. 

A  bill  of  complaint  hMd  to  state  a  caose 
of  suit  for  inducing  plaintiff  to  accept  notes 
indorsed  to  plaintiff  without  recourse  in  pay- 
ment of  price  of  property  sold  by  plaintiff  to 
defendants ;  the  value  of  the  notes  Mving  been 
fraudolently  misrepresented. 

Appeal  from  Chancery  Court,  Jackson 
County;  W.  M.  Denny,  Jr.,  Chancellor. 

Suit  by  the  Security  Trust  Company 
against  M.  P.  Bougslog  and  others,  partners, 
doing  business  as  the  Coast  Realty  &  Colony 
Company.  From  a  decree  overruling  their 
separate  demurrers  to  the  bill  of  complaint, 
certain  of  the  defendants  appeal.  Affirmed 
and  remanded,  with  leave  to  answer. 

See,  also,  78  South.  712.  737. 

White  &  Ford  and  H.  B.  Everitt,  all  of 
Pascagoula,  and  H.  Oardner,  of  GulQiort, 
for  appellanta. 

R,  U  ft  W.  D.  Bullard,  of  Paacagoala,  for 
appdle& 

SMITH,  O.  J.  TtOa  la  an  anieal  to  settle 
the  principles  of  the  case  from  a  decree  over- 
ruling the  s^rate  demurrers  oi  several  de- 
fendants to  appellee's  bill  of  OMDplaint  The 
bUl  la  quite  lengthy,  and  Is  not  drawn  with 
technical  accuracy,  but,  as  we  understand 
it.  It  alleges  In  substance  Oiat  appellee  sold 
to  appellants,  W.  H.  Bougslog,  Si.  B.  Dun- 
tea,  W.  R.  Barber,  Bf.  P.  Bougslog,  and  L  A. 
Gingery,  partners  doing  business  under  the 
name  of  Coast  Realty  ft  Colony  Omnpany, 
tea  automobiles,  and  accepted  in  payment 
therefor  notes  payable  to  the  Ooaat  Bealty 
ft  Colony  Company  and  aecnred  by  veodon* 
llffls  on  land  <^  little  value,  the  notes  being 
practically  worthlesB;  that  the  notes  were 
Indorsed  by  tiie  Coast  Realty  ft  Colony  Com- 
pany to  appellee  "without  recourse^**  and 
that  appellee  was  Induced  to  accept  them  In 
payment  for  the  antomoblleB  by  talm  and 
fraudulent  rq)resentatlon8  of  J.  A.  "Wltx.  Qie 
agent  of  the  Coast  Realty  &  Colony  Omipa- 
ny,  who  n^tiated  the  pnrdiase  of  the  au- 
tomobiles, made  with  app^ants*  connivance, 
that  the  notes  had  been  erecuted  by  the  mak- 
ers thereof  la  port  payment  of  land  sold  to 
than,  one-third  or  more  of  the  price  having 
been  paid  In  cash ;  t^t  Qie  land  was  worth 
from  $26  to  $30  per  acre — all  of  whidi  was 
mitrae,  the  land  heixtg  In  fiict  of  little  or  no 
value,  nothing  whatever  taavlng  been  paid 
thereon  by  the  makers  of  the  notes,  the  notes 
themselves  having  been  executed  by  the 
makers  thereof  for  the  purpose  of  eoabUng 
the  Coast  Realty  ft  Colony  Company  to  use 
them  to  deftnud  appellee  In  the  xmrdmae  of 
the  automobiles,  and  that  as  a  part  of  the 
scheme  to  defraud  appellee  a  part  of  Its  land 
was  allowed  to  be  sold  for  taxes,  and  was 
purchased  by  appelant  B.  B.  Dunten. 

In  addition  to  the  members  of  the  Ooest 
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Bealtr  &  Ooloor  Company  partnerBldp,  tbeir 
fluent,  Wltz.  and  the  makers  of  the  notes  ac- 
cepted hy  appellee  in  payment  for  Que  auto- 
niobllee,  were  made  defendants  to  the  bill. 

The  prayer  of  the  biU  U  that  the  vendors' 
liens  securing  the  various  notes  be  foredos- 
ed,  and  the  mtmej  realized  thereby  be  cred- 
ited on  the  notes,  and  dut  appeUaots  and 
tbeir  aUeced  asent,  Wlta,  be  decreed  to  pay 
appdlee  any  balance  that  may  then  be  .due 
tt  on  the  BOtcfl. 

Separate  demurrers  were  filed  by  the  mem- 
bera  vt  th»  Coast  Really  &  C<4<Hiy  Company, 
except  I.  A.  Gingery ;  but  the  othw  defend- 
ants fiUcd  to  answer  In  axj  form. 

The  grounds  ot  tba  demnireTs  relied  upon 
axe:  filrst,  the  bill  la  multifarious;  and, 
aeoond,  that  It  dlackiKfl  no  fraud  on  the 
part  oi  appeUants. 

{1]  The  Ull  can  ba  held  to  be  multlfarioas, 
If  at  all*  for  the  raasin  only  that  the  makers 
of  13ie  notes  accepted  by  appellee  in  pay- 
ment tat  the  antomoUles  are  Joined  as  de- 
fmdants  th«z^:  but.  If  it  la  multtfarioos 
therefor,  as  to  wbldi  we  express  no  opialcm, 
they  alone  can  be  prejodleed  thereby,  and, 
since  they  have  not  complained  thereat,  the 
OtiflBtlon  Is  not  presented  to  ua  for  dMemi^ 
natlcm. 

ifl  Second.  Am  we  understand  the  effect 
of  tiie  allegfttioas  of  the  biU,  It  sofBdently 
churgee  that  appellee  accepted  the  notes  un- 
der fraudnlent  representatiflns  made  to  It 
by  appellants'  agent  wlfli  tlwlr  sopiovaL 

Affirmed  and  rananded,  with  leave  to  ap- 
pellants to  answer  Oie  Mil  wlttiin  60  days 
after  the  ding  of  ttw  mandate  in  the  court 
below. 


ImAMB  t.  state.    (No.  20899.) 

(Supreme  Court  tit  Mlsdsolppl,  Division  B. 
Nov.  26.  1918.) 

1.  BECBiviffa  Stoun  Goods  I>ubbe- 

Pbopebtt — Eukents  of  Offense. 
Defendant,  who,  when  drafts  drawn  by  him 
were  dishonored  by  payee  bank,  went  to  its 
caabier  and  procured  trom  him  draft  drawn  by 
it  upon  a  third  bank,  bat  payable  to  the  bask 
which  had  cashed  drafts  for  defendant,  and  de> 
livered  draft  to  bank  last  mmtioned,  held  not 
KoUty.  under  Code  1900,  8  1138  (Hemingway's 
Code,  1  866),  as  to  receiving  rights  in  action  or 
other  valnable  security  knowing  the  same  to 
have  been  secreted  contrary  to  law. 

2.  Cbiminai.  Law  «=9561<1)— BiaNanfo  Db- 

FBNDANT  WlTHlH  BTATUTX. 

Before,  a  judgawnt  of  oonvictioa  can  be  up- 
held, the  testimony  most  bring  the  defendant 
within  tbfl  statute  beyond  all  reasonable  doubt 

Appeal  flrom  CSrcolt  Court,  Grenada  Coun- 
ty;  H.  H.  Rodgerg,  Judge. 

Oscar  Lamb  was  oonvlcted  of  knowingly 
and  feloniously  receiving  from  the  cashier  of 
a  bank  a  certain  draft  alleged  to  have  been 
unlawfully  secreted  by  the  cashier,  and  ap- 
Beversed,  and  defendant  discharged. 


Pow^  &  Mayes  and  Teat  ft  Teat;  all  of 

Jackson,  for  appellant 

Gowles  Horton,  of  Grenada,  and  Frank 
Boberson,  Asst  At^.  Gen.,  for  the  State. 

STEVENS,  J.  App^ant  was  Indicted  un- 
der section  1138.  Code  of  1906  (section  866, 
Hemingway's  Code),  for  the  alleged  crime  of 
knowingly  and  feloniously  receiving  from  B. 
W.  Simpson,  cashier  of  the  Bank  of  SalUs,  a 
certain  draft  in  the  sum  of  $1,496.50,  which  It 
is  alleged  had  been  milawfully  secreted  by 
the  said  cashier.  The  draft  as  set  out  In  the 
Indictment  is  as  follows: 

"Bask  of  Salhs,  Sallis,  MiasiBsippi,  4/16/1917, 
No.  7698.  Pay  to  the  order  of  Merchants'  Bank 
&  Trust  CompanT  (1,496.50  fourteen  hundred 
ninety-six  and  "Vioo  d<^rB. 
"To  Bank  of  Commerce  and  Trust  Company, 
Memphis,  TouMssee. 

"B.  W.  Simpson,  Cashier." 

The  Bank  ot  SaUla  did  business  In  Attala 
coun^,  and  appellant  %as  indicted  1^  tiw 
grand  Jury  of  Attala  county.  TSie  venue 
iwon  aroUcatlon  was  dumged  frun  Attala  to 
Grenada  coun^,  the  defendant  placed  on 
trial,  convicted,  and  sentenced  to  a  tenn  of 
10  yeara  in  tlie  atate  penltenHaTy-  ^e  facte 
necessary  to  a  iffoper  understandBv  of  tta 
case  are  aa  follows: 

Appellant,  ^igaged  in  the  general  buainem 
of  sluing  T^des  and  fbnnlng  Inatmmente, 
b«an  to  do  mudnees  with  tbe  Bank  at  Sallis 
in  1906.  In  1909  the  bonk  made  him  a  loan. 
Treat  that  time  until  the  date  of  the  trans- 
aetlon  oon^lalned  of  in  the  indictment  Hie 
defmdant  Lamb  did  buslneBB  with,  the  bai^ 
making  deposits  from  time  to  time,  drawing 
checks,  and  receiving  ever-Increasing  accom- 
modatioDs  from  Mr.  Simpson,  the  cashier. 
In  1912  the  defendant  moved  fron  Sallis  to 
Jackson,  Miss.,  where  be  Increased  his  ntodk. 
of  merchandise,  but  cmtinued  to  do  business 
with  the  Bank  of  Sallis,  with  which  he  bad 
an  active  checking  account,  making  deposits 
and  Issuing  checks  in  the  usual  way.  ^nte 
defendant  would  deposit  with  the  Bank  of 
Sallis  drafts  and  cash  received  from  his  cus- 
tomers, remit  his  mercantile  creditors  by 
drafte  drawn  upon  the  Bank  of  Sallis.  and  in 
the  course  of  business  the  cashier,  paying 
his  drafte,  permitted  the  defendant  to  main- 
tain an  overdraft  and  to  Increase  this  over- 
draft from  year  to  year  until  A^ril,  1917. 
when  this  overdraft  amounted  approximately 
to  $50,000  or  $64,000. 

There  Is  testimony  tending  to  show  that, 
while  the  Bank  of  Sallis  had  the  usual 
board  of  directors,  the  cashier  kept  the 
books  end  had  exclusive  management  of  the 
bank's  affairs.  Long  before  the  transaction 
complained  of,  and  about  the  time  the  new 
Btete  banking  law  went  lute  effect,  the  cashier 
manipulated  the  books  of  the  baiik  ip  a  way 
to  show  apparently  that  the  Oscar  Lamb  ac- 
count was  closed ;  but,  instead  of  closing  the 
account  or  rec^ving  a  settlem^t  of  the  over- 
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drift  tben  exlsttng,  the  csstaler  oontlinied  to 
accept  Mr.  Lamb's  tnutnesa,  to  honor  his 
drafts,  and  to  permit  the  overdraft  to  In- 
crease. There  was  a  ooncealment  from  the 
hoard  of  directors  and  the  state  hank  exam- 
iner of  the  true  relationship  between  the  de- 
fendant and  the  Bank  of  SalUs  and  the  tme 
ttmditlon  of  Mr.  Lamb's  account,  mils  was 
acc<HnpUBhed  by  abstracting  the  loose-leaf 
sheets  of  the  d^ioslt  aceoants,  and  by  the 
cashier  Keeping  the  Lamb  account  on  loose 
sheets,  withdrawn  from  the  regular  ledgers, 
and  deported  to  ttumsdves  In  the  Taults  of 
the  bank. 

There  Is  tesUmoiiy  tending  to  show  that 
tbe  deposits  made  br  Lamb  ran  from  9B0,- 
000  to  $73,000  per  annum,  and  that  Us 
lAedts  woold  e»eed  hla  deimBtts  fn»a  16,- 
000  to  110.000  pw  year.  After  tHe  defendant 
became  so  heavily  indebted  to  the  bank,  the 
cashier  appreciated  the  fact  that  the  de- 
mands of  tbe  defendant  were  not  couMcnt 
with  good  banking  and  both  tbe  cashier  and 
lamb  appreciated  this  feet,  and  bad  many 
conversatlona  and  anne  eomwondenoa  to 
the  effect  that,  if  the  defendant  failed  in  hii 
Jackson  boslnesB,  Uie  Bank  of  9alUa  woidd 
also  faU. 

Aboat  AprU  13.  191T.  tbe  defendant  dnw 
■Ix  draflx  on  the  Bank  of  Sallls  In  payment 
ct  ^alma  dne  certain  of  hl>  credltorB,  and  de- 
posited these  six  drafts  with  the  Merchants 
Bank  &  Timt  Company  of  Jackson.  Miss., 
and  received  the  money  thereon.  The  de- 
fendant was  then  doing  bnstnnw  under  the 
Arm  name  of  Oscar  Lamb  Sales  Oompany, 
and  as  sole  owner  of  the  business  reortved 
tbe  benefit  of  the  proceeds.  It  appears  that 
these  drafts  were  cashed  by  the  Merchants' 
Bank  &  Trust  Company  in  pursuance  of  a 
letter,  in  the  natnre  of  a  letter  ot  credit, 
whl<A  the  Bank  of  Sallls  had  written  to  the 
Merchants*  Bank  A  Trust  Company,  and 
on  tbe  faith  of  which  the  Jackson  bank  han- 
dled ttke  drafts.  These  drafts  aggregated 
91,426.  The  drafts  so  drawn  by  the  defend- 
ant were  not  honored,  and  on  the  failure  of 
the  Merchants'  Bank  St  Trust  Company  to 
collect,  the  president  of  the  bank  at  Jackson 
made  a  lively  demand  upon  the  defendant  to 
take  care  of  the  drafts,  and  intimated  that 
he  intended  to  bring  the  matter  to  the  at- 
tention of  the  state  bank  examiner.  There 
was  another  small  draft,  which  the  Mer- 
chants' Bank  &  Trust  Company  then  held 
against  tbe  Bank  of  Sallls,  a  draft  drawn 
by  one  A.  M,  Keith  for  $13  and  some  cents. 
The  president  of  the  Merchants'  Bank  made 
demand  upon  the  defendant  on  Saturday, 
and  stated  to  him  that  the  proceeds  of  these 
drafts  would  have  to  be  in  the  hands  of  the 
bank  at  Jackson  by  Monday-  On  account  of 
this  demand  tbe  defendant  drore  from  Jack- 
son to  Sallis  In  his  automobile  on  Sunday, 
and  on  Sunday  evening  nottfled  Simpson  of 
the  demands  which  the  president  of  the 
Merchants  Bank  had  made,  and  rec^ved 


QBm. 

from  Simpson  the  draft  set  out  In  the  in- 
dictment. In  the  sum  of  $1,^.S0,  and  pay- 
able direct  to  the  Merdujito'  Bank  A  Trus: 
Company,  and  brought  this  draft  throogb  the 
country  to  Suikaoa  and  ddlvered  it  to  tbe 
pr(^)er  payee;  The  proof  sbowa  that  Hi. 
Simpson  made  an  error  of  $60  In  writing  the 
draft;  Uie  amount  of  die  draft  being  $00  ix 
excess  of  all  the  unpaid  drafts  tbea  hdd  bj 
the  Merchants'  Bank  against  tbm  Bank  of 
SalUs,  Including  the  one  drawn  by  A.  M. 
Kdtb. 

Tlie  tesUnumy  ^ids  to  show  that  Ur. 
Slmpeon  lint  agreed  to  man  thla  draft  to  the 
Jaducm  bank,  but  npon  repranentatlons  ti 
the  defendant  that  the  mail  would  not  react 
Jadcstn  befere  late  Monday  attemoimt  aft- 
er banking  hours,  tbe  parties  then  agreed 
that  Mr.  Lamb  diould  liimadf  Intng  tk 
draft  JMck  to  JaAsm  Sunday  nlsbt  and  de- 
liver It- In  penon  to  the  Merdiant^  Buk 
early  Ifmiday  morning.  HOa  draft,  so  b- 
sued,  was  drawn  npim  the  HcmptaU  oon^ 
qiondcnt  of  Che  Bank  of  SalUa,  fSub  Bank  ^ 
Ooauneree  Jk  Ttnst  Oonpany,  and  tbe  pro- 
ceeds of  the  draft  were  used  by  the  Mer- 
duuxts*  Bank  in  taking  care  of  tito  unpaU 
drafts  of  the  defendant  and  Keith,  and  tbe 
excess  of  $00  was  credited  ba(A  to  the  Bank 
of  Sallls.  It  farther  appears  Chat  Use  Bank 
of  Salllfl  did  not  have  to  Ms  ereAt  with  its 
Memphis  comspondent  a  nam  snfllciait  to 
take  care  of  tbe  draft  In  qnestton,  and  tt» 
draft  at  first  went  to  iwotest  In  Menphifi. 
The  aaslstattt  cashier  of  Hm  Bank  of  Com- 
merce *  Trust  Company  then  called  ttt 
cashier  of  the  Bank  of  Sallls  ov^  longdis- 
tance telephone,  and  notified  him  of  the  fnrt 
that  the  draft  had  gone  to  protest,  and  tbei«- 
npon  Mr.  Simpson  promised  to  send,  and  d:il 
send,  sufficient  mcney  to  make  good  Xh? 
draft  Neither  the  directors  nor  the  back 
examiner  was  Informed  or  knew  of  the  Is- 
suance of  the  draft. 

The  defendant.  Is  now  indicted  with  tbe 
crime  of  knowingly  receiving  from  the  Bank 
of  Sallls  a  draft  which  Its  cashier  had  !«- 
oreted,  .contrary  to  the  statute.  The  ftct* 
whi<^  we  have  outlined  are  facta  deveIop«^ 
by  the  state  on  the  trial  of  the  case;  ti- 
defendant  offering  no  testimony  whatever. 

Several  allured  errors  are  assigned.  ioA 
several  points  argued.  It  Is  cont«ided  t^ 
counsel  for  appellant  that  the  demurrer  in- 
terposed to  the  Indictment  should  have  been 
sustained,  and  that  the  motion  to  quash  tb<^ 
Indictment  should  likewise  have  been  sns- 
tained.  There  was  both  a  demarrer  and  t 
motion  to  quash.  The  motion  to  quash  w&s 
predicated  on  the  showing  that  Mr.  Andc- 
son,  the  state  bank  examiner,  Mr.  Crook,  &2 
expert  accountant,  who  audited  the  books  o'. 
the  bank,  and  Mr.  Allen,  the  learned  dlstrir 
attorney,  who  was  himself  a  stockholder  >>t 
the  bank  and  to  that  extent  Interested,  wpr? 
all  permitted  to  appear  in  the  grand  Jk'' 
room  at  (me  and  the  aana  time,  and  in  iii^ 
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way  derdop  On  facta  upon  whldi  the  In- 
dlctonnt  ms  tMueO.  fnie  demurer,  whlcb 
was  orermled,  nbmlts  the  legal  proposltloiui 
tliat  tlie  tndictmait  charges  no  crime ;  that 
the  IndlctmeiU  doet  not  atate  that  the  draft 
had  any  value;  that  the  Indletnent  does  not 
charge  tbnt  the  defendant  recelred  the  draft 
vlth  Intoit  to  defraad  the  bank  of  Salllg,  or 
to  omiTert  it  to  hla  own  nse;  and,  fDrthWt 
that  Oe  Indictment  dunra  vptm  Its  face  that 
no  property  of  tbie  Baiih  of  SaUla  wae  se- 
creted, either  the  oadiier  or  by  defendant 
The  legkl  propoidticHis  raised  by  the  demnrrer 
are  now  renewed,  with  the  further  conten- 
tion diat  the  facts  prored  by  the  state  were 
Insufflclent  In  law  to  sapport  fba  verdict  of 
guilts.  Other  points,  nnnecessary  to  stat^ 
are  raised  and  argued. 

[1]  Without  considering  any  question  as  to 
the  sufficiency  of  the  Indictment  or  the  pro- 
priety of  the  Courtis  action  in  OTerruUnc  the 
motion  to  quash,  we  are,  without  doubt,  led 
to  the  conclusion  that  the  Judgment  appealed 
from  cannot  bo  snstalneci^  dther  upon  the 
law  or  the  facts.  The  case,  as  made  for  the 
state,  does  not  show  any  vltdatloa  by  the 
defmdant  of  section  1138  of  our  present 
Code.  The  Indictment  nndertafces  to  charge 
that  the  defendant  unlawfully  and  knowingly 
received  from -the  cashier  of  the  Bonk  of  Sal- 
lis  property  of  the  bank,  which  the  cashl^ 
had  himself  unlawfully  secreted.   Both  the 
Indictment  and  ttie  proof  show  that  the  thing 
recdved  by  the  defoidant  was  a  certain  draft 
drawn  1^  the  Bank  of  SalUs  upon  the  Bank 
of  Commerce  ft  Trust  Company  of  ICemtfUOf 
and  In  favor  of  Urn  UertAants*  Bank  ft  Trust 
Company  at  Jackson.  The  real  purpose  for 
which  this  draft  was  drawn  was  to  provide 
for  an  obllgatlim  wbldi  the  Bank  of  SalUs 
then  owed,  or  thought  it  owed,  to  the  Her' 
chants'  Bank  at  Jackson.   It  may  be  con- 
ceded that  the  defendant  inis  in  equity  t3ie 
benefldary  of  thte  tronsactiwi.  It  Is  obvious 
However,  that  the  defendant  did  not  receive 
from  the  cashier  a  bond,  not^  or  other  diose 
in  actkm,  of  recognized  value,  theret<tfore 
owned  by  the  Bank  of  SalUs.   In  the  very 
nature  of  things,  it  was  Impos^Ie  fOr  Hr. 
Simpson  to  secrete  the  draft  in  question, 
-vrithln  the  meaning  of  the  statute  nnder  re- 
view.  The  draft,  of  course,  had  no  value 
until  it  was  issued  and  delivered.    So  Vmg 
as  it  remained  in  the  hands  of  Simpson  un- 
delivered it  was  a  "mere  scrap  of  paper." 
"With  its  delivery  tlie  cashier  parted  wlOi 
any  control  over  the  paper,  and  ownership 
thereby  became  complete  In  the  payee— in 
tbto  instance  the  Herdianti^  Bank  ft  Trust 
Company  of  JadOBOn.  Even  though  the  tes- 
timony shows  ^t  the  defendant  was  doing 
tnudness  wltli  file  Bonk  of  Sallis  in  a  clan- 
destine fadilon,  the  proof  does  not  diow  a 
ftailure  oX  the  cashier  to  make  proper  entry 
(xf  this  draft  on  the  bo(*s  of  the  Bank  of 
SaUlB,  ao  fttr  as  ita  account  with  the  Mer- 
chants Bank  ft  Trust  Company  or  the  Bank 
of  Commerce  ft  Trust  Company  was  coacem- 


.  ed.  As  between  flie  Boaik  <tf  SalISs  and  ei- 
ther cff  both  of  ^he  other  banks  mentioned, 
there  was  no  conceahnent.  The  acts  of 
Cashier  Simpson  In  issuing  and  delivering 
the  draft.  Instead  of  b^g  In  any  proper 
sense  on  act  coneeahnent,  were  acts  bring- 
ing Into  exlstoice  snd  publishing  fta  draft 
It  was  the  act  at  Simpson  0iat  created  tba 
draft,  brought  it  Into  ezlstaice  as  oommwclal 
paper,  and  i^aced  it'  in  drenlatlon  in  due 
course  of  business,  furthermore,  the  iffoot 
does  not  show  or  Intimate  that  Simpson  re- 
cdved  any  profit  in  the  transaction.  It  is 
not  a  case  where  the  cashier  appropriated  to 
his  own  use,  or  attempted  to  approinlat^  or 
conceal,  any  property  or  r^ts  In  action  be- 
l<»iglng  to  the  Bank,  and,  after  so  d<4ng, 
made  delivery  of  such  property  to  the  de- 
fendant, wliose  conduct  Is  here  Inquired  Into. 

[t]  tlndu-  the  tacts,  the  defendant  in  this 
ease  did  not  recdve  ri^ts  In  action  or  omer 
valuable  security,  knowing  the  same  to  have 
been  embemled  or  secreted,  contrary  to  law. 
It  is  elemostary  that,  before  the  Ju^lgment 
of  conviction  can  be  upheld,  the  testimony 
must  bring  the  defendant  within  the  statute, 
and  tills  beyond  all  reasonable  doubt  It  is 
insisted  that  thla  record  shows  tliat  both 
Simpson  and  Lamb  were  guilty  of  reprdiMi- 
stUe  conduct  of  kiting  ducks,  of  criminal 
knowledge,  and  Is  slmrt  of  wrecking  a  bank, 
diartned  and  doing  bufdnesa  with  a  mall 
capital.  WiOi  all  of  tills  we  have  Uttle  oon- 
onm  In  the  present  inquiry..  a%e  defandant 
is  not  nnder  indictment  for  embessltng'  the 
money  of  the  bank,  or  tor  wrecking  the  bank. 
Tba  whole  effort  of  tiie  state  to  convict  the 
defendant  here  reste  upon  one  tranaaction— 
the  Issuance  and  delivery  of  a  draft,  «ip<m 
ttie  face  of  whldi  the  deftodant  is  not  even 
a  party.  Thm  is  no  escape  froni  the  philn 
showing  that  the  defendant  only  received 
and  brought  to  Jadcson  a  draft  whldi  was 
not  even  made  payable  to  him,  and  whldi  he 
could  not  lawfully  transfer  or  c&Al  As  a 
mattorof  tact  tiie  proceeds  of  this  draft  were 
not  paid  directly  to  Hr.  Lamb;  but  tliey  were 
intended  to  go,  and  were  In  foct  antUed  by 
the  Merdtanta*  Bank  ft  Trust  Company,  to- 
ward the  liquidation  of  an  obligation  whldi 
the  MerdiantB'  Bank  then  claimed  against 
the  Bank  of  Sallis  on  drafts,  the  benefit  of 
whidi  tlie  defffldant  had  already  received. 
It  aiqiears  to  us  that  the  object  ttf  the  de- 
fendant In  going  to  SalUs  to  obtain  the  draft 
and  in  acting  as  a  messenger  to  bring  tiie 
draft  back  to  Ja^son,  was  to  take  care  of 
on  oUlgatlon  whldi  be  justly  owed  to  the 
Merchants'  Bank  ft  Trust  Company  on  drafts 
irtildi  tills  bank  had  cashed  for  him,  and 
that  the  dlllgenoe  of  the  defendant  was 
prompted  lij  an  efEort  to  prevent  a  craah  and 
complete  failure  of  his  niOTcantile  business. 

It  ai^iears  that  Cashier  Simpson  was  also 
s^rately  indicted  tor  ttte  transaction  here 
complained  of,  but,  at  the  time  he  testified 
as  a  state  witaess  against  tills  defendant,  no 
disposition  had  been  made  of  his  case.  Un- 

Digilized  by 


852 


79  SOUTHERN  KBPOBTE3 


0Dm. 


der  our  Intotpretatloa  ^  tbm  fk«tB,  any  In- 
qniiT  Into  the  gnllt  or  Innofww  at  Mr.  Simp- 
son  would  be  Improper,  asd  any  obwrratloiu 
as  to  the  fall  wxtpe  and  pqrpoae  of  the  stat- 
ute noder  wUdi  tbe  defendant  was  indict- 
ed becmne  unnecessarr.  No  adjudicated  case 
conatraing  thla  parttcnlar  statnte  bas  been 
brou^t  to  OUT  attention. 

Tbe  JndKment  of  oonvlcthni  wUl  bo  li- 
vened, and  tbe  prisoner  discbarged. 


NBW  ORLEANS  &  N.  B.  R.  GO.  T.  HAB- 
RIS.    (No.  lS04d.) 

(Sopreme  Court  «C  Miasiarippl,  DiTlalaa  A. 
Not.  18k  IfilS.) 

Appeal  from  Glrcalt  Oourt,  Lauderdale 
Count7 ;  Jobn  E.  Buckley,  Judge. 

^  motion  to  remand.  Motion  sustained. 

For  former  decision,  see  71  Soutb.  913. 
Ree,  also.  247  U.  8.  887,  88  Sopw  Ct  585,  62  L. 
Ed.  1167. 

This  case  was  affirmed  by  tbe  Miadaslppl 
Supreme  Oourt  (71  Soutb.  913),  and  later  tak- 
en to  tbe  United  States  Snproae  Court  by 
writ  of  wror  and  by  tbat  oourt  reversed  and 
remanded  (247  U.  S.  367,  38  Sup.  Ct  035.  .  62 
L.  Ed.  1167).  Tbereupm  tbe  appelant  filed 
this  motion  In  tbe  Mississippi  Siqtreme 
Court,  requesting  tbls  court  to  reverse  and 
remand  tills  case,  and  tax  tbe  appellee  witb 
all  costs  of  appeal.  In  conformity  wltb  tbe 
dedsUm  of  the  United  States  Supreme  Court 

B.  F.  Cameron,  Jr.,  and  A.  8.  Bozeman, 
botb  of  Meridian,  and  B.  H.  A  X  H.  Thomp- 
son, of  Jackson,  for  appellant 

T.  O.  Fewell.  of  Meridian,  for  appellee^ 

PER  CURIAM.  Motion  sustained,  and  ttie 
Judgment  of  tbe  court  below  will  be  reversed 
and  remanded,  to  be  tried  In  accordance  with 
tbe  opinion  of  the  Supreme  Court  of  tbe 
United  States  herein  rendered. 

Reversed  and  remanded. 


SIBIPSON  v.  BOTKIN.    (No.  20873.) 

(Supreme  Court  of  Mtsslsidppi,  DivUion  B. 
Nov.  25,  1918.) 

1.  'Afpeai.  and  EiRBOB  €=»347(1)  —  Time  — 
Rendition  of  Judouent— "Renderxd." 

A  jndgment  is  'tendered,"  within  Code 
1906,  8  82,  and  section  83,  aa  amended  by  Lawi 
19X2,  c  203,  limitinfT  the  time  after  rendition 
oE  judgment  within  which  appeal  must  be  tak- 
en, at  time  jnd^ent  is  pronoonced  in  open 
court  at  exclusion  of  trial,  and  not  at  time 
It  is  entered  on  docket  Icitmg  Wwda  and 
Phrases,  First  Series,  vol.  7,  p.  6082 ;  Second 
Scries,  vol.  4,  p.  236). 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  First  end  Second  Series.  Render.] 

2.  Landlokd  and  Tenant  «=>291(18>— Ur- 
uwrni.  Detfainer  Pboceedino— appeal. 

An  appeal  from  a  judgment  dispossessing  a 
tenant,  under  Code  1906.  ft  2S85  (Hembigway's 


Code,  I  2388),  rendeted  hf  Josdee  of  Oe  peaces 
must  be  taken  within  five  days  after  pronooBce- 
ment  at  Judgmrat,  under  section  82. 
8.  Jnsncca  of  tbs  Peace  «»43(4>— Jiteis- 

DIOTION     —     UNUWEITL     DxZAimB  — 

Ahount  Tntolvkd. 
A  jostlee  <tf  the  peace  bas  jnrisdlction  ol 
an  action  ±o  disposs«M  a  tenant,  under  Code 
1906..  I  2m_  (H^iojriray'.s  Code.  ^23S3k 


Aough  rental  fbr  year  for  whidi  preml 
leased  exceeded  smoont  of  Jasdce*s  Jniisdie- 
tkm;  Bttdi  juilsdielka  bdlw  neeial  aftatntacr 
Juriadlctioo,  nudsr  Canst  im)172L 

Appeal  txata  Circuit  Court,  Qnttman  Coun- 
ty; W.  A,  Alcorn,  Jr.,  Judg& 

Action  by  W.  B.  BoyUn  against  T.  O.  Snip- 
son.  Judgment  for  plaintiff  In  Justice  const 
Prom  an  order  of  tbe  dnndt  oonrt,  dlmlst- 
Ing  appeal,  defendant  a[^)eala.  AfBrmed. 

Denton  A  Boone,  oi  Marks,  for  appellant 
P.  H.  Lowrey,  of  Marks;  for  app^ee. 

ETHRIDGB,  J.  W.  B.  Boykln  Instituted  a 
proceeding  to  dispossess  T.  C  SLmpeoa  as  a 
tenant  under  the  chapter  of  the  Code  on  land- 
lord and  tenant  Hie  affidavit  recites  tbat: 

"T.  C.  Simpson  was  a  tenant  a[  affiant  duiiog 
the  year  1917  on  the  land  in  Qnltman  conntr. 
Hi«iisslppi.  desiTibed  as  follows: 

"That  certain  land  known  as  the  Reddine 
Place,'  consisting  of  aboot  160  acres  of  land  in 
cultivation,  in  addition  to  such  woodland  anil 
waste  lands  as  are  owned  by  J.  T.  Redding  near 
Sledge,  in  said  county,  and  ritnatxd  2%  nilfa 
south  of  Sledge. 

"The  term  of  lease  of  tenant  expired  witk 
the  Slst  day  ot  December.  1917,  and  <m  the  1st 
day  d  January,  1918,  amant  demanded  possn- 
rion  of  aald  lands  from  ssld  tenant,  whidi  poe- 
sesslon  said  tenant  refused  and  refosea  to  give 
and  is  now  holding  over  and  continiiing  in  i»oe- 
■easion  of  said  premises,  after  the  expiratioo 
of  bis  term,  wiuont  the  permission  of  affinic 
Hie  said  tenant  also  agreed  to  pay  rent  for 
the  year  1917  in  the  snm  of  $900,  which  Bnn 
he  has  not  paid,  or  any  part  thereof,  and  is 
now  wholly  in  arrears  and  in  default  ot  tb^ 
said  sum  m  f900  due  to  the  affiant  tor  the  leat 
of  said  land  for  tiie  year  1017.  Affiant  thfr^ 
fore  brings  this  action  to  remove  the  said  T. 
C.  Simpsmi  from  the  possession  ot  the  8)ii<: 
land  and  to  recover  the  pofoession  of  Hic  saib 
land  from  the  said  tenant" 

Upon  this  affidavit  a  writ  was  IsBued,  cmd- 
mandlng  said  t^ant  to  give  possession  or 
show  cause.  In  accordance  wltb  tbe  statute, 
at  a  day  fixed  as  tbe  lOtb  day  of  Januur. 
1918,  as  to  why  said  possesskMi  should  uoc 
be  delivered  to  said  Boykln.  T.  G.  Slmpam 
made  affidavit  tbat  be  was  not  wrongfully 
withholding  possession  of  said  land  mentica- 
ed  In  tbe  affidavit  from  plaintur,  and  that  he 
did  not  bold  the  possession  of  said  land  dur- 
ing the  year  1917  as  touint  of  the  plalntil. 
and  that  the  plaintiff  Is  not  now  entitled  to 
the  possession  of  said  land,  and  that  be  doe-i 
not  owe  plaintiff  any  anin  for  said  rent  dur- 
ing the  year  1917. 

The  trial  was  bad  before  tbe  Justice  of  thf 
peace  issuing  the  writ,  and  possession  wxf 
awarded  to  the  plaintiff ;  tbe  Judsm^t  ot  ttt 
court  reciting  tbat,  "lame  being  Joined  ai^ 
tbe  arguing  amtlnning  for  two  dajs,  fmfl  the 
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court,  hATinf  heard  the  evidence  and  argn- 
ment  of  comuel,  fluds  for  the  plaintiff  that 
be  Is  entlUed  to  poaMaioD  tt  the  pEem- 
Ues  In  controveray,"  redtliic  tbe  description 
of  the  land  In  accordance  wIHi  the  original 
affidavit.  Thla  Jvdgmoit  vaa  orat^  render- 
ed at  'the  cottclnalon  of  the  trial  on  the  11th 
day  of  January,  but  mM  not  actnally  entered 
upon  the  docket  of  th»  Justice  of  Oie  peace 
nntll  the  14th  day  of  January,  1918.  On  the 
17th  day  of  January,  1918,  an  appeal  bond 
was  tendra«d  to  the  Jnatlce  of  the  peace  and 
approred  by  Um  to  take  an  appeal  to  the 
ctrcolt  court  Whm  the  case  reached  the  cir- 
cuit court,  a  motion  was  made  by  the  pJain- 
tur  to  dismiss  the  appeal,  because  the  bond 
was  not  presented  to,  or  ffled  with,  the  Jmh 
tice  of  the  peace  within  flTe  days  after  the 
roidltiim  of  the  Judgment  In  the  ease  the 
Justloe  of  the  peace.  The  moUon  to  dismiss 
the  appeal  was  sustained  In  the  circuit  court, 
and  the  defoidant  appeals  herew 

Thwe  are  three  contentions  presented  to 
ns  on  fl^Kwal:  First,  that  the  statute  of  ten 
days  for  appeals  from  ordinary  ci^  cases  In 
ft  Justice  of  the  peace  court  wPPUo"  ^  this 
case;  second.  If  th^  statute  does  not  apply, 
that  th^  had  five  days  from  the  oitry  of  the 
Judgment  on  the  docket  In  which  to  appeal; 
third,  the  Justice  of  the  peace  did  not  have 
Jurisdiction  to  try  and  dispose  of  the  cause, 
because  the  value  of  a  year's  rental  of  the 
place  In  oontroveny  would  exceed  the  amount 
of  a  Justice's  Jurisdiction. 

The  statute  ui>on  which  the  salt  here  was 
Instituted  Is  section  28S5,  Code  of  1906  (sec- 
tion 2383,  Hemingway's  Code),  which  reads  as 
follows: 

"A  tenant  or  lessee  at  wlH  or  at  BoffeuBnca, 
or  for  part  ot  a  year,  or  for  one  or  more  years, 
of  any  bonnes,  lands,  or  tenements,  ana  the 
assigns,  andertenants,  or  Iffrel  representatives 
of  Budi  tenant  or  lessee,  may  be  removed  from 
the  premises  by  any  justice  of  the  peace  of 
the  eonnty,  or  by  the  mayor  or  police  justice 
of  any  city,  town,  or  village  where  the  prem- 
ises, or  some  part  thereof,  are  situated,  in  the 
folI<^wing  cnses,  to  wit: 

""First.  Where  such  tenant  shall  hold  over 
and  continue  in  possession  of  the  demised  prem- 
ises, or  any  part  thereof,  after  the  expiration 
of  bis  term,  witliout  the  permission  of  the  lapd- 
lorrl. 

"Spcond.  After  any  defaalt  in  the  payment  of 
the  rent  pnrsnant  to  the  sirreement  tmoer  which 
imch  premises  are  held,  and  when  satisfaction 
of  the  rent  cannot  be  obtained  by  distress  of 
ffoods,  and  three  days'  Botice,  in  writing,  re- 
quiring the  payment  of  sach  rent  or  the  pos- 
session of  the  premisea^  shall  have  beei  served 
by  the  person  entitled  to  the  rent  on  l£e  person 
owing  the  same." 

The  affidavit  in  this  ease  oonfonns  to  tbat 
reanlred  In  section  2886  for  the  institution  of 
the  proceeding  provided  fat  In  section  288S. 
Section  Code  of  1906.  provides  for  ap- 
peals In  this  proceeding;  section  reading 
as  fbllows: 

"The  maitfstrate.  before  whom  proceedinf^ 
sbaH  be  had  against  a  tenant  holding  over,  shall 
keep  a  fnU  record  of  his  proceedings,  and  shall 
carefully  preserve  ail  papers  in  the  cause,  and 
the  aame  costa  diall  be  taxed  and  paid  as  are 
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allowed  for  similar  aervloe  la  eases  of  unlawful 
entiv  and  detainer,  and  the  ri^^t  of  appeal 
shall  exist  as  in  sncn  cases." 

Section  82,  Code  of  1906,  provides  that  an 
appeal  from  Judgment  ot  unlawful  entry  and' 
detainer  shall  be  taken  within  five  days  aft- 
er the  rendition  of  the  judgment  by  entering 
bond  with  sufficient  sureties,  etc.  Section 
83.  Code  of  1906,  as  amended  by  chapter  203, 
Laws  of  1912,  page  280,  provides  for  the  tak- 
ing of  appeals  la  civil  cases  before  the  Jus- 
tice of  the  peace  within  ten  days  after  the 
rendition  of  tlie  Judgment.  Tbe  questicm  for 
QonslderatltHi  here  la;  Whax  was  the  Judg- 
ment rendered  within  the  meaning  of  these 
statutes?  Was  it  at  the  time  the  Judgment 
was  pronounced  in  t^tea  court,  or  was  It 
when  the  Justice  of  the  peace  actually  enter- 
ed and  signed  the  Jndgmoit  upMi  his  dodcet? 

In  the  case  ot  Lunenberger  v.  State,  74. 
Bliss.  879,  21  South.  184,  this  court  held  as 
follows: 

"The  entry  of  the  judgment  which  had  been 
rendered  was  merely  clerical,  and  in  this  case 
it  is  undisputed  that  the  Judgment  was  really 
rendered,  and  that  a  proper  notation  of  the 
justice's  action  was  made  in  writing,  and  was 
transcribed  la  Uie  do(±et  two  days  later.** 

The  court  refused  to  hold  In  this  case  that 
Uie  JudgmMt  must  be  altered  m  the  docket 
during  the  term  of  the  court,  holding  that 
the  entry  was  a  mere  clerical  duty. 

In  the  case  of  H<dley  v.  State,.74  SOss.  878, 
21  South.  923,  it  was  held  that: 

"If  a  justice  of  the  peace  tries  a  criminal 
eas^  of  which  he  has  jurisdiction,  and  enters 
his  judgment  on  a  loose  piece  of  paper,  and, 
after  Ms  eoort  adjourns,  transfers  me  entry 
to  his  docket,  the  judgment  is  not  invalid." 

[1-3]  It  would  seem  from  these  authori- 
ties that  In  this  state  the  rendition  of  the 
Judgment  is  the  pronouncement  of  the  Judg- 
ment of  the  court  at  the  conclusion  of  the 
trial,  and  that  it  Is  not  the  entry  of  the  Judg- 
ment on  the  docket  that  constitutes  the  ren- 
dition of  the  Judgment  The  pronouncement 
of  the  judgment  In  open  court  Is  the  Judi- 
cial act  which,  while  It  must  be  entered  <m 
the  docket,  need  not  be  done  Immediately. 
This  seems  to  be  the  view  of  the  great  weight 
of  authority  In  cases  whae  it  turns  upon 
the  meaning  of  the  term  "rendered."  Words 
and  Phrases,  Sirst  Series,  vol.  T,  p.  6062; 
Words  and  Phrases,  Second  Series,  vol.  4. 
p.  266.  It  follows  tiiat  the  limitation  begins 
to  run  firom  ttie  date  of  the  announcement 
of  tba  Jndgmoit  on  the  11th  of  January. 
The  statute  above  quoted  under  the  land- 
lord and  tenant  chaptw  providing  for  ap- 
peals as  In  case  of  unlawful  entry  and  de- 
tainer means  tiiat  the  appeal  shall  be  taken 
wlOiln  the  time  required  for  appeals  In  such 
cases  as  well  as  in  amounts  and  other  cod- 
dldons.  It  follows  that  the  appeal  should 
have  been  taken  not  later  than  tiie  16th  of 
January. 

In  regard  to  die  Jurisdiction  of  the  court 
to  mtertaln  this  suit,  we  think  that  the  pow- 
er of  the  Justice  of  the  peace  in  this  case 
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U  a  qpedBl  statnCofy  Joitodlctkm.  derlvlmr 
Ita  force  ttom  l^UAatkm  trader  sectkoi  172, 
CoDstltotlcai  of  1890,  prortdlnff  tbati 

"The  Legislature  ahall  from  time  to  time  es- 
tablish  such  other  inferior  courts  as  taaj  be 
necessary  and  abolish  the  same  whenever 
deemed  ezpedienL" 

This  auit  does  not  InvolTe  a  demand  for  the 
value  of  land  or  Clie  valne  of  poBseealon  for 
any  gtTCT  period  of  time,  bat  only  for  po»- 
session;  but,  If  the  value  of  the  use  of  the 
land  apidled.  the  only  value  to  be  found  would 
be  the  value  between  the  termination  of  the 
tenancy  and  the  date  of  the  Judsment,  which. 
In  this  case,  would  be  only  11  days. 

It  follows  that  the  judgmoit  of  tha  court 
below  was  correct,  and  is  affirmed. 

Affirmed. 


OATIS  V.  STATE.    (No.  20402.; 
(Supreme  Court  of  Miasissippt  Oct.  28, 1918.) 

Appeal  from  Circuit  Oourt,  Lawrence  County; 
A.  B.  Weatheraby,  Judge. 

Proceeding:  between  the  State  and  Ed.  Oetis. 
From  the  judgment,  he  appeals.  Api>eal  dla- 
nnased. 

Boss  A.  CoUins,  Atty.  Gen.,  for  the  State. 
PER  onBIAH.   Appeal  disoiissad. 


HOLLOMAN  v.  STATE.    (No.  20291.) 
(Supreme  Court  of  Mlssisaippi.  Oct  28,  1018.) 

Appeal  from  Circuit  Court,  Forreet  Gouiity; 
Paul  B.  Johnson,  Judge. 

Proceedbig  between  the  SUte  and  Sinai  HoUo- 
man.  Prom  the  Jodgmeut,  he  appeals.  Appeal 
dismissed. 

Boss  A.  Collins,  Atty.  Gen.,  for  the  State, 
FEBCUBIAM.  Appeal  dismissed. 


ILLINOIS  CENT.  R.  CX).  st  aL  T.  MBTTS 
St  Bl.   (No.  202800 

(Supreme  Court  of  HissisiippL  Nov.  4,  1918.) 

Appeal  from  Circuit  (3onrt,  Lafsyette  Oomitj ; 
J.  L.  Bates,  Judge. 

Action  between  Illinois  Central  Railroad  Com- 
pany and  others  and  Mrs.  Albert  W.  Metts  and 
others.  Judgment  for  the  latt^,  and  the  former 
appeal.  Compromised. 

Wells,  May  &  Sanders,  of  Jackson,  for  appel- 
lants. 

Falkner,  Russell  &  Falkner,  of  Oxford,  and 
J.  W.  Cauedy,  of  Brookhaven,  for  appellees, 

PER  CURIAM.  Compromised. 


TAYLOR     STATBL  (Mo.  20589.) 
(Supreme  Court  of  lOsslssippl.  Nov.  25,  1918.) 

Appeal  from  Circuit  Court,  Binds  County; 
W.  H.  Potter,  Judge. 

Proceeding  between  the  SUte  and  Jnlia  Tay- 
lor. From  the  judgment  she  appeals.  Appeal 
dismissed. 

Rosa  A.  Collins,  Atty.  Gen.,  for  the  State. 
PER  CURIAM.  Appeal  dismissed. 


FINCH  V.  LTON  Ca   (No.  20375.) 
(Supreme  Court  of  MlsslssippL  Nov.  26, 191&) 

Appeal  tnm  CSianeery  Court,  Cteorge  Conn- 
ty:  W.  M.  Denny.  Jr.,  Cbancdlor. 

Suit  between  A.  T.  Findi  and  the  Jjfoa  Com- 
pany. Decree  tar  the  latter,  and  tu  former 
appeals.  Afitrmed. 

O.  F.  Moss,  ot  Lucedale,  for  appdlant. 
Whits  ft  Ford,  of  QuI^kw^  for  arodkb 

PIER  (TURIAM.  Affirmed. 


FAILS  V.  WEEKS.    (No.  20106.) 
(Supreme  Oourt  of  MissismppL  Nov.  18^  1918.) 

Appeal  from  Circuit  Court,  Gc^lah  County; 
D.  H.  Mfller,  Judge. 

Action  between  M.  B.  Fails  and  A.  B.  Weeks. 
Judgment  for  the  latter,  and  Ihs  former  ap* 
peals.  Appeal  dismissed. 

PER  CURIAM.   Appeal  dismissed. 


GILLIIXAND  V.  BANKSTON.  (No.  20412.) 
(Supreme  Court  of  Mississippi.   Nov.  18, 1918.) 

Appeal  from  Circuit  Cour^  Tunica  Oounty; 

W.  A.  Alcorn,  Jr^  Judge- 
Action  between  B.  F.  GUUIland  and  Mrs.  I. 

P.  Banfcston.    Judgment  for  the  latter,  and 

former  appeals.   Appeal  dismissed. 

PER  CURIAM.    Appeal  dismissed. 


WILLIS  V.  WESTERN  UNION  T1EU^ 
GRAPH  00.   (No.  2O40(k) 
(Supreme  C!ourt  of  Misslsurot  Oct  19. 1918.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  between  Floyd  Willis  and  the  Weat» 
Union  Tel^craph  Company.  Judgment  for  the 
latter,  and  the  former  appesla.  Compromised. 

Watkins  ft  WaOdns,  of  Jadnm,  fSr  ^>pd- 

lant. 

J.  B.  Harris,  of  Jaducm,  for  mppdiM, 
PER  CURIAM.  Compromised. 
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No.  21278. 

VICTOB  OORNIIXE  &  DD  BIjONDB  ct  «L 
T.  B.  G.  DUN  A  00. 

<Supreme  Coart  of  LouiBlaiUL   June  29,  1918. 
Bebearins  Denied  Not.  4,  19ia) 

fSyUabtu  hv  Bitiortal  Staff.) 

Paittiiebsuip  «=»201—Process. 

Code  Prac.  art.  198,  applies  to  oxdhiarT 
partne^bips  aa  well  aa  commercial  partnerBhips, 

so  that  service  of  dtation,  ai  therein  prescrib- 
ed, "on  any  of  the  partners  In  person,  or,  at 
their  store  or  eonnting  house,  hy  delivery  to 
their  clerk  or  ageat^"  ia  sufficient  to  support 
jadgment  against  an  ordinary  partnership. 

Monroe,  O.      and  Lecbe,  J.,  dissenting. 

Appeal  from  OMl  District  Gmrt,  Paitoh  of 
Orleans;  T.  a  V.  EDls,  Judge. 

Snlt  by  Victor  Oomllle  A  De  Btonde  and 
•ottwra  a^lnst  B.  O.  Don  A  Co.  Deftendant^s 
excepttoD  to  llie  mode  of  serrlcar  of  dtatton 
snatalned,  and  plaintiffs  appeaL  Judgment 
annulled,  and  case  remanded  to  dvil  dis- 
trict coort,  to  be  proceeded  with  according 
to  law. 

Lazarus,  Michel  A  lAzanis  and  David  Sess- 
ler,  all  of  New  Orleans,  for  appellants.  Bldi- 
ard  B.  Montgomwyt  of  New  Ovleena,  for  ap- 

jjellee. 

O'NIini/L,  J.  The  only  qnestlon  presented 
for  dedston  Is  whether  the  method  provided 
by  article  198  of  the  Code  of  Practice,  for 
service  of  citation  "on  any  commercial  asso- 
ciation trading  nnder  a  title  or  as  a  firm, 
applies  to  an  ordinary  partnerabip,  L  e.,  a 
partnership  of  wtaicb  the  members  are  liable 
only  Jointly. 

The  snlt  Is  for  damages  for  Injury  all^^ 
to  have  been  dtme  by  defendant  to  platntUts* 
commercial  standing  and  credit,  by  an  al- 
leged pnblicatlon  and  circulation  of  rqp(»rts 
said  to  be  false  and  libelous. 

The  plaintiffs  alleged  in  their  petition  that 
the  defendant,  R.  G.  Dun  A  Co.,  was  a  com- 
mercial firm,  composed  of  several  persons 
whose  names  were  unknown  to  petitioners, 
and  domiciled  and  doing  bnslness  In  the 
parish  of  Orleans,  state  of  Louisiana.  The 
prayer  of  the  petition  was  for  service  upon 
and  Judgment  against  the  commercial  firm 
of  B.  G.  Dun  A  Co.  There  was  no  demand 
for  service  ui>on  or  judgment  against  any 
Individual  member  of  the  firm. 

The  citation  was  addressed:  "To  the  com- 
mercial firm  of  R.  G.  Dun  A  Company,  New 
Orleans."  Service  was  made  by  delivering 
a  copy  of 'the  citation  and  petition  into  the 
liands  of  a  clerk  in  the  employ  of  the  de- 
fendant, in  tbe  company's  office  In  New  Or- 
leans; all  of  the  members  of  the  firm  b^g 
then  absent  The  sheriff's  return  is  in  due 
form,  and  its  recitals  are  not  dlt^uted. 

Tbe  defendant  excepted  to  the  mode  of 
tsewlce  of  dtatloD,  and  to  tbe  jurisdlctiim  of 
the  comit.  on  tbe  following  grounds,  Tlx.: 


d)  That  the  defendant  was  not  domiciled 
in  New  Orleans,  but  In  New  York  City,  to 
the  knowledge  of  tbe  plaintiffs,  and  that 
none  of  the  members  of  the  firm  were  resi: 
dents  ott  w  mm  Mtoal^  in,  ttio  state  ot 
Louisiana. 

&)  That  the  d^mdant  was  not  a  commei^ 
dal  firm,  bat  an  ordinary  partnership;  and 
that  service  of  citation  on  a  derk  in  the 
firm's  office  was  not  according  to  law  and 
was  Inralld. 

^  niat  the  service  ot  citation  was  not 
made  upon  a  person  alleged  in  the  petition  to 
be  a  duly  authorized  agent  of  R.  G.  Dun  A 
Co..  as  required  by  the  Code  of  Practice. 

(4)  That  then  bad  not  bem  a  legal  serv- 
ice of  citation  upon  any  duly  authcHised 
agent,  nor  serrlco  npm  any  p««on  author- 
ised to  ba  served,  voder  tbo  lawa  of  this 
state. 

On  trial  of  tbe  exc€S>tlons,  the  defoidant 
proved  by  tbe  testimony  ot  the  clerk.  In 
whose  bands  tbe  copy  of  the  citation  and  pe- 
tition bad  been  1^  that  he  did  not  accept 
service  or  a<toowIedge  Its  validity,  nor  sre- 
tcDd  to  have  authority  to  represent  the  firm 
in  the  matter  of  service  of  dtatlons,  when 
the  papers  w«e  werveA  upon  him.  He  ac- 
knowledged that  he  was,  and  had  been  contln- 
noosly  for  IT  yearn,  a  derfc  In  tbe  defend- 
ant's employ,  In  the  New  Orleans  office  In 
whldi  tbe  company  conducted  Ita  business  In 
this  district  The  defendant  then  proved, 
by  the  testimony  of  the  district  manager,  v 
that  tbe  company's  home  office  was  In  New 
ToilE  City;  that  the  firm  was  composed  of 
three  members,  residing,  respectively,  In  New 
Jersey,  New  Tork,  and  Maryland;  that  the 
boshiess  of  the  firm .  consisted  In  procuring 
and  furnishing  to  its  subscribers  Informa- 
tion regarding  the  financial  standing,  credit 
rating,  etc.,  of  traders  and  business  eetah- 
llshmenta  generally;  and  that  tbe  firm  also 
conducted  a  collection  agency,  collecting  bad 
debts,  but  was  not  engaged  In  buying  or  sell- 
ing goods  or  property  of  any  kind.  It  was 
shown,  by  the  testimony  of  tbe  district  man- 
ager, that  the  defendant  had  maintained  tbe 
same  office  in  New  Orleans  for  more  than 
30  years,  paying  a  license  to  the  dty  and  to 
tbe  state  for  the  business  conducted  there. 

Tbe  plaintiff  then  Introduced  In  evidence. 
In  connection  with  the  cross-examination  of 
the  district  manager,  the  petitions  in  three 
suits  In  which  B.  O.  Dun  A  Co.  had  obtained 
Judgmrats  by  default  against  other  and  dif- 
ferent parties,  In  the  city  court  of  New  Or- 
leans; which  suits  were  filed,  respectively, 
seven,  four,  and  three  months  prior  to  the  in- 
stitution of  the  present  suit  Tbe  purpose  of 
tbe  evidence  was  to  prove  that  R.  G.  Dun  A 
Co.  was  a  commerdal  firm  doing  business  in 
New  Orleans,  and  had  Judicially  acknowl- 
edged that  fact  The  petition  in  each  of  the 
three  suits  in  the  dty  court  declared  tbat  it 
was  tbe  petition  of  B.  O.  Dun  A,Co.,  a  com- 
mercial tturtoersUp,  dCHuidled  and  doing 
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baslDeas  In  tbe  dty  of  New  York,  state  of 
New  Yoi^  and  alao  doing  business  In  the  dty 
of  New  Orleans,  state  of  Louisiana. 

On  re^amlnatlon  of  the  district  manager, 
the  defendant  proved  that  the  allegation,  In 
each  of  the  previous  suits,  that  R.  G.  Dan 
tt  Co.  was  a  commercial .  partnerahlp,  was 
made  by  tbe  attorneys  for  the  company  with- 
out authority  from  the  manager,  who  did 
not  kBow  the  difference  between  a  commer- 
cial and  an  ordli^ary  partnership.  The  eTl- 
denoe  was  promptly  objected  to  by  plalntUTs 
attorney,  on  the  ground  that  the  defendant 
was  estopped  and  forblddai  to  deny  the  ju- 
dicial declaration  that  the  firm  was  a  com- 
mercial partnership,  especially  without  bar* 
Ing  aUe^  tbat  the  declaration  was  made  in 
error.  The  objection  was  orerruled,  and  a 
bill  of  excei)tlons  was  xeaerved  and  la  urged 
in  this  appeaL 

The  district  court  held  that  the  defendant 
was  only  an  ordinary  -partnodiip,  not  a  com- 
mercial partnership,  and  that  the  only  legal 
or  efCectlTe  method  of  serving  dtatlon  upon 
an  ordinary  partnersh^)  was  by  service  upon 
each  and  every  memb^  of  the  firm,  in  per- 
son. The  ruling  of  the  court  was  that  the 
service  of  dtatlmi  In  this  case  had  no  effect, 
that  the  defendant  was  dlq>^ed  and  re- 
lieved from  answering  the  suit  until  legally 
cited,  and  that  no  other  exception  was  passed 
upon.  From  that  niling,  the  i^alntUEs  praee- 
cnte  tUs  appeal. 

Opinion. 

It  is  conceded  by  tbe  defmdant  that,  as  tbe 
district  court  did  not  dedde  or  consider  the 
plea  to  the  jurisdiction,  we  are  not  now 
called  upon  to  dedde  wh^er  the  conrt  has 
jurisdiction  to  render  a  judgment  against  the 
defendant  partnership  In  this  suit,  if  the 
service  of  dtatlon  is  legal.  In  other  words, 
the  question  whether  the  firm  or  partnership 
styled  R.  O.  Ihin  A  Co.,  doing  business  In 
New  Orleans,  is  within  the  jurisdiction  of 
the  dvJl  district  court,  Is  not  now  before  us 
for  decision. 

Assuming,  merely  for  the  purpose  of  this 
dedslon,  that  the  defendant  partnership  Is 
subject  to  the  proem  of  the  dvll  district 
court,  the  question  la  whether  the  partner- 
ship has  been  legally  dted.  And,  in  our 
optttlou,  that  question  does  not  depend  upon 
whether  tbe  defendant  is  a  cixDmerdal  part- 
nership or  only  an  ordinary  partnrashlp; 
that  la  to  say,  whether  it  Is  a  partnership  for 
whose  debts  the  members  are  liable  in  aol- 
Ido,  or  a  partaorship  for  whose  d^ta  the 
members  are  liable  only  jointly.  Hence  we 
de«n  It  unnecessary  to  decide  now  whether 
the  defendant  Is  judicially  estopped  or 
bound  by  the  declaration,  made  In  the  other 
suits,  tbat  tbe  firm  was  a  commercial  part- 
nership. 

Article  196  of  the  Code  of  Practice  purports 
to  provide  a  method  or  process  for  serving 
dtatlon  upon  any  and  every  character  of 
juridical  or  flctitions  being,  or  association 


of  persons.  It  dedarea  that;  when  a  suit  Is 
brought  against  a  corporation,  a  pnbUc  in- 
stitution, or  against  "persons  associated  In 
ordinary  partnership,"  the  service  must  be 
made  as  follows:  Then  follows,  each  In  a 
separate  paragraph,  tbe  method  of  service  of 
a  citation  addressed  to:  First  a  manlcUwl 
or  other  political  corporation;  second,  a 
banking  institution;  third,  other  dvll  corpo- 
rations, religlouB  corporations  or  public  in- 
stitutions ;  and,  fourth,  partnenhipa  or  Urma, 
viz.; 

"In  suits  against  any  commerciai  associatioB 
trading  under  a  title  or  as  a  firm,  on  any  of 
tbe  partners  in  person,  or  at  their  aton  or 
counting  house,  by  delivery  to  their  clerk  or 
agent." 

Tbe  argument  at  tbe  learned  counsel  for 
the  defendant  Is  that  the  expression,  "com- 
mercial aaodatlon  trading  onder  a  title  at 
as  a  flim,"  means  only  a  ^'commercial  part- 
nership," in  the  technical  aoue  in  wblA  ar- 
Udsfl  28S4  and  2872  ot  tbe  OlvU  Code  dla- 
Ungulah  "commercial*'  fnmi  '^twdlnuT**  put- 
nonblpa;  the  nnmbers  of  the  formw  daaa 
of  partnerships  being  liable  In  aolldo,  and  the 
members  of  the  latter  daas  being  Uable  only 
jointly,  for  tbe  debts  of  the  partnership.  The 
argument  ignores  tbe  expreaajim,  **ordbiaiy 
partnerablK*'  used  in  the  opoilng  paragiai^ 
of  tbe  artlde  in  question,  dedarlng  ox*  deOn- 
Ing  the  classes  of  assodationa  to  wblcfa  the 
subsequent  luragrai^  apply. 

Bllminatlng  what  does  not  afflHtX  to  a  part- 
oerablp  or  flrm.  orttde  196  of  ttie  Code  of 
Practice  would  read  tbus: 

"When  a  suit  Is  broaght  against  •  •  * 
persons  assodated  in  ordinary  partnership, 
*•*{.«.  against  any  eoouaexcial  sssoeiatHiD 
trading  under  a  title  or  aa  a  firm,  *  *  *  the 
service  must  be  made  *  *  *  on  any  of  tbe 

fiartners  In  pereon,  or  at  their  store  or  coont- 
Qg  house,  by  delivery  to  thdr  clerk  or  sgcDt" 

In  other  words,  In  a  mit  against  dttier 
kind  of  partnership,  that  is,  against  an  '^ndl- 
nary  partnership"  or  "against  any  commer- 
cial assodatlon  trading  under  a  title  or  as  a 
firm,"  if  the  dtatlon  be  served  upon  tme  of 
the  members  In  person,  the  service  may  be 
made  wherever  he  is  found;  but,  if  It  be 
served  upon  a  derk  or  agent  of  tbe  flrm  or 
pai-tnershlp,  the  service  must  be  made  at  the 
office,'store,  or  counttog  bouse  of  the  Una  ce 
partnership. 

Article  182  of  the  Code  of  Practice  provides 
that.  If  tbe  defendants  In  a  suit  are  members 
of  the  same  flrm,  it  will  be  suiBdent  to  ddlv- 
er  a  copy  of  tbe  petltltm  and  dtatlon  to  the 
person  representing  tbe  def»dant&  Tbe  ar- 
ticle has  been  ccmstrued  not  to  permit  a  per- 
sonal judgment  to  be  rendered '  agalnA  an 
ludlTldual  member  of  an  ordinary  partner* 
ship  by  service  of  dtatlon  upon  bis  copart- 
ner. See  Stevenson  t.  Riser,  23  La.  Aan. 
4ZL  But  there  is  no  reasoa-to  doubt  tbat 
service  of  dtatlon  upiKi  one  member  of  the 
ton  Is  anffldent  for  obtaining  a  Jodgment 
against  a  partneratop,  wbeOier  oonmserdal  or 
ordinary. 

If  tbe  judgment  of  tbe  district  cooit  !■ 
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correct,  the  Code  of  Practice  doee  not  con- 
tain any  provision  wbaterer  for  service  of 
citation  In  a  salt  against  an  ordlDat;  partoer- 
dilp.  We  cannot  believe  tliat  tne  framers  of 
artiffles  182  and'l9S  of  tha  Code  of  Practice 
were  gutlty  of  nich  negligence,  especially  u 
tbe  condndon  would  lutve  nothing  to  rest 
upon  except  tbe  supposition  Out  the  term, 
"any  eomnmcial  assodatlMi  trad^  under  a 
title  Iff  as  a  firm,"  Is  used  In  the  technlral 
sense  of  "oomioerdal  partnerBhlt^"  and  that 
the  term  "ordinary  partnership^"  in  the  first 
paragraph  of  the  article,  also  means  a  com- 
mercial partnership,  tecSmlcally,  not  an  "or- 
dinary" partnership  at  alL 

It  must  be  borne  In  mind  that  tbe  plaln- 
tUb  are  not  suing  the  Individual  members  of 
this  jurtnership,  or  seeking  to  enforce  a  per- 
sonal obligation  resulting  from  their  member- 
ship Id  tbe  partnership,  or  to  obtain  a  Judg- 
ment that  would  authorize  a  seizure  of  the 
personal  property  of  a  member  of  the  partner- 
ship. The  suit  ts  only  against  the  partnership 
itself  for  a  judgment  that  could  be  satisfied 
only  by  seizure  of  property  belonging  to  the 
partnership. 

Article  2823  of  the  avll  Code,  among  the 
general  provisions  relating  to  ordinary  as 
well  as  commercial  partnerships,  declares 
that  the  pr<^rty  belonging  to  a  partnership 
Is  liable  for  the  partnership  debts  In  prefer- 
ence to  the  debts  of  an  Individual  member  of 
the  partnership.  And  that  Is  a  clear  rccogoi- 
tlon  of  the  distinction  between  a  judgment 
against  a  partnership — even  an  ordinary 
l«irtnershlp — and  a  judgment  against  a  mem- 
ber of  the  i)artner8hlp  on  the  obligation  re- 
sulting merely  from  his  membership  in  the 
partnership.  On  that  subject,  see  Succes- 
sion of  PUcher,  39  La.  Ann.  362,  1  South. 
929,  cited  with  approval  Id  Wolf  v.  New 
Orleans  Tallor-Madc  Pants  Co.,  .62  La.  Ann. 
13«i,  27  South.  893 ;  In  Newman  v.  Eldrldge, 
107  La.  320.  31  South.  6S8 ;  and  In  Stothart 
V.  William  T.  Hardle  &  Co.,  110  La.  700,  34 
South.  740. 

If  we  should  hold  that  article  198  of  the 
Code  of  Practice  does  not>«pply  to  an  ordi- 
nary partnership,  a  judgment  could  not  be 
obtained  against  that  kind  of  partnership 
even  by  service  of  citation  on  one  of  Its  mem- 
bers In  person.  Service  would  have  to  be 
made  upon  each  and  every  member  In  person, 
the  same  as  If  there  were  no  partnership  at 
all ;  the  same  formality  would  have  to  be  ob- 
served as  If  judgment  were  demanded  against 
each  member  individually;  and.  If  any  mem- 
ber shoiild  be  a  nonresident  or  could  not  be 
found,  a  suit  could-  not  be  maintained  against 
tbe  partnership  at  all. 

The  learned  counsel  for  defendant  relies 
upon  the  decision  in  Le  Blanc  v.  Marsoudet, 
25  La.  Ann.  464,  and  the  decision  In  Alkmann 
T.  Sanderson  &  Porter,  122  La.  265,  47  South. 
000,  to  sui^ort  the  ruling  that  an  ordinary 
partnerib^  cannot  be  cited  except  by  person- . 


al  BOTTlce  of  dtatim  1^K■l  eacb  and  every 
<nember  of  the  firm.  But  nd^w  of  those 
decisions  goes  that  far.  In  the  arse  case,  the 
rallng  was  merely  that  judgmoit  coidd  not 
legally  be  rendered  against  the  individual 
members  of  an  ordinary  partnership,  by  dta- 
tion  addressed  only  to  tbe  firm  and  served  at 
an  elected  d<Hnidle  of  the  partners.  In  tbe 
other  case  cited,  Qie  question  was  of  juris- 
diction of  our  state  courts  over  a  ntmresldettt 
firm  and  of  the  nonresident  members  of  tbe 
firm.  The  mUng  was  that  the  dvll  district 
court  for  tbe  parish  of  Orleans  could  not  sub- 
ject to  its  Jurisdiction  the  nonresident  mem- 
bera  xd  the  partnership  nor  the  partnership 
itself  that  had  no  domicile  here.  The  shw- 
IfTs  return  m  the  citation  in  that  case  did 
not  show  any  servlce,at  aU,  viz.  "by  leaving 

the  same  at  their  at  time  of  service." 

Our  conduidon  is  tbat  the  service  of  cita- 
tion in  this  case  was  strictly  in  accord  wim 
the  provistons  of  article  108  of  the  Code  of 
Practice. 

The  Judgment  aiv>ealed  from  is  annulled, 
and  the  case  is  remanded  to  tbe  dvll  district 
court  to  be  proceeded  with  according  to  law. 

UONROB,  a  Jp.  and  LDOHB,  J.,  dissent 


(143  La.) 

No.  23144. 

STATE  ex  rel.  GUILLOT,  Sheriff  and  Ex  Of- 
fido  Tax  Collector,  v.  CENTRAL  BANK 
&  TRUST  00. 

In  re  CENTRAL  BANK  &  TRUST  CO. 

(Supreme  Court  of  Louisiana.   Nov.  4,  101&) 

(BplUbiu  hv  JSMorM  SUtff.) 

1.  OouBTS  Cs»224(7)  —  Louisiana  Supbueb 
CouKT— Apfbu^ti:  Jubisoiction— Tax. 

Where  the  amonnt  of  a  license  tax  depends 
on  constmutloo  of  the  revesDe  statute,  fbe 
legaUty  of  the  tax  is  in  eopteatatkm,  and  an 
appeal  lies  from  the  court  of  first  InstanoB  di- 
rectly to  the  Supreme  Conrt,  and  is  bevond  ap- 
pellate jurisdictKm  of  Court  of  Appeal. 

2.  OOTIBTB  iBJjJ  107(1)  —  Appeixatb  JuBXsnxo- 
Tioif— TKAHana  of  Causbs— Statutb. 

In  case  involving  legality  of  a  tax,  beyond 
jurisdiction  of  Court  of  Appeal,  but  where  its 
want  (tf  jarlBdiction  was  not  raised,  the  Sn- 

Sreme  Ocnirt,  in  view  of  snbsequfnt  act  (Act 
To.  19  of  1912),  and  under  Const  art  1(XU 
would  not  dismiss,  bat  would  order  cause  trans* 
ferred  from  Court  of  Appeal  to  Supreme  Court 
avoid  Its  judgment,  and  render  judgment  which 
shoold  have  been  rendered. 

3.  LiCBirsEs  «Es>l— DanNinoH. 

A  "license"  may  be  d^ed  as  a  permit 
granted  by  the  sovereign  generally  for  a  oon- 

sideration,  to  a  person,  firm,  or  corporation  to 
pursue  some  occupation  or  to  carry  on  some 
business  subject  to  regulation  under  the  police 
power. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  license.] 

4.  Banks  and  Banexno  4s>12— LiCENn— 
"Each  Business." 

In  view  of  Const  art.  229,  authorizing  11- 
cense  taxes,  and  under  Act  No.  171  ot  1896,  |  3, 
par.  2,  imposing  banking  license  based  on  de- 
clared or  nominal  capital  for  each  business, 


>Fcc  otbar  cases  Me  same  topic  and  KBT-NtTUBER  In  all  Kcy-Nuiabered  Digests  and  Indexes 

Digitized  by  Google 


79  SOTTTHBRK  KBPOBTEB 


and  Recti oa  30,  reqairbg  licenBe  for  each  place 
of  business,  the  words  "each  buBiness"  mean 
"each  occupation,"  ao  that  bank  bavins  two 
brandies,  with  same  officers  and  capital,  was 
(mly  liable  to  one  license. 
Ek  Statutes  «s>219— CioRSTEnonoR  bt  Pttb- 

XJC  AUTHOfilTIES. 
The  practical  construction  given  to  a  doubts 
ful  statute  by  the  public  officers  of  the  state, 
and  acted  upon  by  the  people  thereof,  Is  to  be 
considered,  and  is  perhaps  decisive  in  cases  of 
doubt,  as  being  similar  in  effect  to  a  course  of 
judicial  deci8i<«8. 

6.  Statutes  «s»21&— Ookbtbuotion— Leqis- 
UTUBE— AcquiBSCBnoE. 
The  Legislature  is  presumed  to  be  cognizant 
of  the  practical  construction  of  a  doubtful  stat- 
ute bv  public  officers  and  by  the  people,  and, 
after  long  continuance  without  legislatiTe  dis- 
sent, the  courts  will  consider  themselvea  war- 
ranted In  adopting  that  constrnction. 

Certiorari  to  Court  It  i^veal.  Parish  of 
Avoy^ea. 

Proceeding  by  the  State,  on  relation  of 
Amet  GuiUot.  Sheriff  and  ex  officio  Tax  Col- 
lector of  the  Parish  of  Avoyelles,  agalust 
the  Central  Bank  &  Trust  Company.  There 
was  Judgment  for  plaintiff  In  the  district 
court.  From  a  judgment  of  affLrmance  by 
the  Court  of  Appeal  on  appeal,  defendant  ap- 
plies for  certiorari  or  writ  of  review.  Judg- 
ment of  district  court  annulled,  and  wder 
that  plalntiirs  suit  be  dismissed. 

J.  W.  Joftrlon,  of  MarkST&le,  for  appel- 
lant 

N.  I.  Normand,  of  If aricsrlUe,  for  respond- 
ent 

LDCHB,  J.  The  Central  Bank  &  Trust 
Company,  incorporated  under  the  laws  of 
this  state,  having  its  domicile  in  the  parish 
of  Avoyelles,  with  Its  banking  house  in  the 
town  of  Mansura,  established  two  branches, 
one  at  Hessmer  and  the  other  at  Bordelon- 
vilie,  also  within  the  parish  of  Avoyelles. 
It  has  a  capital  stock  and  surplus  of  over 
fSO.OOO  and  under  $100,000.  Neither  branch 
has  any  capital,  but  each  Is  operated  oa  the 
capital  of  the  parent  bank.  The  parent  cor* 
poration  has  one  domicile,  one  set  of  direc- 
tors, one  president,  and  one  cashier,  under 
whose  supervision  the  business  of  the  bank 
Is  transacted.  It  has  paid  one  state  lic^se 
for  the  years  1914,  1015,  1910,  and  1917,  un- 
Aer  the  iDstnictlons  of  the  state  auditor,  and 
its  branches  neither  borrow  nor  lend  money 
as  separate  entitles  nor  do  they  detdare  or 
pay  dividends.  It  makes  but  one  statonent 
or  report  to  the  state  banking  department, 
which  Includes  the  combined  affairs  of  itself 
and  Its  branches. 

The  present  proceeding  Is  by  the  sheriif 
and  ex  offldo  tax  collector  of  the  parish  of 
Avoyelles  to  recover  three  separate  state 
licenses  from  the  Central  Bank  ft  Trust- Com- 
pany, one  for  the  parent  bank  and  one  for 
each  of  its  branches. 

The  district  coiurt  rendered  judgment  in 
favor  of  the  tax  collector,  and  condttnned 
defendant  to  pay  three  state  licenses.  On 


appeal  to  the  Court  of  Appeal  the  Ju^ment 
of  the  dlstjrlct  court  was  affirmed,  and  the 
case  is  before  ns  <»i  a  writ  of  review  to 
that  court. 

The  sole  Issue  la  one  of  law;  It  involves 
an  interpretation  of  Act  171,  page  387,  of 
1898.  mie  facts  are  all  admitted. 

[1, 2]  Quoting  from  State  t.  <^rllUi,  116  La. 
972,  41  South.  227: 

"Where  the  amount  of  a  license  tax  depends 
on  the  constructiou  to  be  placed  on  the  revcnoe 
statate,  tiie  legality  of  the  tax  is  in  contesta- 
tioot  and  on  appeal  lies  from  the  oourt  of  the 
first  instance  directly  to  the  Supreme  Court." 

The  matter  Involved  in  this  litigation  being, 
then,  the  legality  of  a  tax,  it  follows  that  it 
was  beyond  the  jurisdiction  of  the  Court  of 
Appeal.  But  the  want  of  jurlsdicUon  of  that 
court  was  not  raised,  nor  even  suggested,  by 
the  parties.  We  held  in  a  similar  case  (State 
v.  Rosenstream,  Weiss  &  Co.,  02  Ia.  Ann. 
2120,  28  South.  294): 

"It  is  COTupetent  for  this  court,  acting  on  a 
case  brought  before  it  by  its  writ  of  review 
from  the  Court  of  Appeal,  to  pronounce  void 
the  judgment  of  the  latter  court  for  want  of 
jurisdictioQ.  But  this  court  declines  to  pass 
upon  the  merits  cl  the  case  coming  before  ft  in 
this  Irregular  and  roundabout  way,  when,  by 
proper  acti<Hi  to  bring  it  here  on  appeal  from 
the  court  of  the  first  instance,  its  adjudication 
upon  the  merits  could  have  been  had  in  the 
way  provided  by  law." 

We  might  thus  dispose  of  the  present  writ, 
but  in  view  of  the  fact  that,  since  that  ded- 
slon  was  rendered,  the  Legislature  has,  by 
Act  19,  page  25,  of  1912,  conferred  the  rl^t 
upon  this  court  and  the  Court  of  Appeal, 
where  the  appellant  has  appealed  to  the 
wrong  court,  to  transfer  the  case  to  the 
proper  court  instead  of  dismissing  the  ap- 
peal, and  in  view  of  the  further  fact  that  the 
issue  in  the  present  case  Is  so  manifestly 
appealable  to  this  court.  Instead  of  the  Court 
of  Appeal,  we  assume  ttiat  the  Court  of  Ap- 
peal, had  its  attentlcHi  been  called  to  the  mat- 
ter, would  nether  have  dismissed  the  appeal 
nor  poBsed  uptm  the  merits  of  the  caae^  bat 
would  have  transferred  the  case  to  this  court, 
where  the  aK>eal  should  originally  have  been 
lodged.  That  being  the  judgment  which 
should  have  been  entered  by  the  Court  of  Ap- 
peal, then,  under  the  terms  of  article  101  of 
the  ConstltutloD,  authorizing  this  court  to 
render  such  judgment  as  should  have  been 
rendered  by  that  court.  It  would  be  a  use- 
less formality  and  only  a  waste  of  time  to 
order  that  court  to  do  that  which  we  may 
now  do  ourselves.  We  therefor^  under  the 
authority  of  article  101  of  the  ConstltutloD, 
avoid  the  judgment  of  the  Court  of  An>eal. 
render  the  judgment  which  should  have  been 
rendered  by  that  court,  order  the  case  trans- 
ferred to  this  court,  and  now  proceed  to  p«s» 
upon  It  as  If  it  had  been  appealed  here, 

£3, 4]  A  license  may  be  d^lned  as  a  permit 
granted  by  the  aovor^gn,  generally  for  a 
consideratlott,  to  a  person,  firm,  or  corpora* 
tion  to  pursue  some  occupation  or  to  carry 
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on  801M  baslness  whldi  Is  subject  to  reguift- 
Uoa  under  tbe  police  power  ot  the  govern- 
ment. Uoder  article  229  of  tbe  Coostltoaon, 
the  Genenl  Aaaembly  mar  levy  Uoemw  tuei 
on  aU  perwuu,  aaaodatlona  ot  puMms,  w  oor^ 
poratlons  pnniiUic  u)7  tnd^  ^<tfeiiBicai,  or 
calling,  with  certain  ennnwrated  exc^itioas. 
Act  in,  pace  887,  of  1£G8,  In  section  8,  para- 
.graiA  2,  prorides: 

"Th&t  for  each  btuinw  of  carrying  on  a 
bankt  banking  compan?,  association,  corpora- 
tion or  agency,  the  license  shall  be  based  on  the 
dedared  or  nominal  caj^tal  and  nrplni  aa  fol* 
Jowa.  •  • 

PlalntUf  contends  that  defendant  carries 
on  three  separate  "btudness"— -one  at  Its 
main  office  In  Hansura  and  one  at  eadi  of 
its  brandies  in  Heesmer  and  Borddonrllle — 
and  Is  therefotv  liable  for  three  licenses. 
Plaintiff  dtes  In  sopprnt  of  that  contention 
section  80  of  flke  same  act  OLTl  of  1886), 
vhidi  says: 

"13iat  a  person,  firm  or  company,  havioK  more 
than  one  uaee  t«  business,  snail  pay  a  nouae 
for  each  place  ct  bo^ess. 

Defesidan^  in  the  contrary,  dalms  that  It 
conducts  one  single  business,  having  hot  one 
corporate  (Mrganizatlon  and  «w  single  capital 
eto^  upon  vrtdiSk  It  can  «ily  be  held  liable 
for  one  license. 

ri.  I]  The  above^noted  section  80  of  the 
license  law  refers,  In  oar  <9lnlon,  not  to  tbB 
tinnincies  of  banking,  but  to  marcantUe  buat- 
ness,  which  Is  treated  of  and  forma  the 


BASK  *  TBUST  Oa  «89 

8id>Ject  at  the  preceding  eeetlai  (2^  We 
are  further  of  the  oplnloo  that,  the  tax  being 
based  neither  upon  the  ^mnimt  of  bmdness 
done  nor  upcu  ttie  number  of  ^acea  In  which 
It'la  carried  on,  but  solely  upon  the  amount 
of  the  declared  or  nominal  capital  of  tbe 
bank,  only  one  lioenae  may  be  collected  by 
flie  state  tma  deffcndant.  It  la  evidoit, 
from  the  basis  which  the  Legislature  has 
a4cvted  In  fixing  the  amount  of  licenses  tor 
bai^  that  the  words  *'eadi  bnaineas"  are 
there  -uaed  in  tba  suse  of  "eaeb  occupation." 
Indeed,  it  is  admitted  that  both  the  fiscal 
and  banking  departmoita  oC  the  state  have 
adopted  that  intwpretation,  and  tliat  ot  It- 
self Is  a  imrsaaitfTe  argument  In  faror  ot  Its 
correctness. 

"Olte  practical  constnietion  givm  to  a  doubt- 
ful Btatnte  by  the  public  officers  of  the  state, 
and  acted  apoo  by  tbe  people  thereof,  Is  to  be 
Murdered;  it  is  parluma  decisive  in  case  ot 
donbt.  Tms  Is  siimlar  in  effect  to  a  coarse  of 
judicial  decisums.  The  Legislature  is  resumed 
to  be  cognizant  of  such  constractioD,  and  after 
long  continuance,  without  any  lanslation  evinc- 
ing its  dissent,  courts  will  consider  tiiemselves 
warranted  In  adopting  that  construction." 
Sutherland  on  Statutory  Construction,  par.  SOO. 

For  these  reasima  the  Judgment  of  ttke  di»- 
trtct  court  is  ayMded,  annnlled,  and  reversed, 
and  it  Is  now  ordwed  that  plaintiirs  suit  be 
dlamlMedi 

movo^TT,  J.,  absent  on  aocoont  of  Ul- 
nesi^  takes  no  part 
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H01TSSBL  et  al.  t.  NEW  OBLGANS 

LAND  CO. 

(Sapnme  Conrt  of  Louisiana.   Jnne  2Q,  iSiB. 
Behearins  Denied  Not.  4.  1918.) 

fSvltahut  bp  BMtorM  8iaf.i 

1.  EXKCunoH  «=>319  —  SHXKIfl^S  Dbd  — 
TRA.nBn;a  or  Tmc. 

A  sheriff's  deed,  without  the  writ  and  ^adf- 
ment  or  order  of  the  court  authorizinc  it,  u 
not  •nffident  erldenee  of  a  transfer  Btle. 

2.  Apfkai.  aud  ETbsob  4=9926(3)  —  Pbbschp- 
noits— RBCBFTion  or  Bvidbnob. 

In  ejectment,  where  defendant  claimed  title 
under  writ  of  fi.  fa.  issued  under  a  judsment  in 
a  prior  suit,  and  objection  was  made  to  intro- 
duction of  writ  in  evidence  withoot  a  judgment 
to  support  it,  and  objection  was  overruled,  be- 
cause goinf  <x\j  to  OTder  of  proof,  but  jodg- 
nent  was  not  thereafter  offered,  it  most  be  pr«- 
snmed  that  tiiare  was  m  TaUd  ixAcamt  nraoi^ 
izing  sale. 

8.  ElJicTUBirr  «=386{S)— PmroBT  Aonoir  — 
TiTLK  or  DErENDAHis— Bttsden  or  PBoor. 
In  ejectment  by  plaintiffs,  whose  ancestors 
liad  been  judicially  decreed  the  land  in  qneation, 
and  whose  title  was  complete,  tf  tbere  had  been 
no  transfer,  defendant  asserting  title  bjr  a 
transfer  from  plslntiffa'  aathors  or  anoestors 
in  title,  waa  obliged  to  prove  the  transfer. 

4.  JuDGioHT  «=>S29(2)— Anxnourr— Fuix 
Faith  and  C^dit. 
Where  judgment  or  order  of  federal  conrt 
did  not  authorize  or  purport  to  authorize  a  sale 
of  property  bclongiu;  to  certain  heirs,  or  to 
any  one  except  the  dty  of  New  Orleans,  a  re- 
ceiver'a  attempted  sale  of  property  belonging  to 
such  heirs  was  nnantiionzea,  and  haice  not 
protected  by  full  faith  and  credit  dense  of  fs^ 
eral  Constitution. 

JUDOICENT  <S=>829G!>- PAmSS—PMCXBD- 

i»G  TO  NoLLirr. 
Where  Judgment  or  order  of  federal  court 
was  not  rendered  against  certain  heirs,  bat 
merely  authorized  sale  of  property  belonging 
to  dty  of  New  Orleans^  there  waa  no  need  for 
an  action  by  those  daimiog  under  such  heirs 
to  nullify  the  Judgment  before  ^nrijfriwg-  on  such 
title  or  claim. 

Appeal  from  CIfII  District  Court,  Parlsb  of 
Orleans;  Porter  Parker,  Judge. 

Action  by  Willis  J.  Roussel,  administrator, 
and  others,  against  the  New  Orleans  Land 
Company.  Judgment  for  plalnUfCs,  and  de- 
fendant appeals.  Affirmed. 

Charles  Louqu^  of  New  Orleam^  tor  ap- 
pellant 

Lyle  Saxon  and  Win.  Wlnans  Wall,  twth  of 

New  Orleans,  for  appellees. 

O'NIELL,  J.  The  defendant  appeals  from 
a  Judgment  decreeing  that  the  plalntlfts  are 
the  owners  of  a  tract  of  land  in  defend- 
ant's possession. 

The  land  was  granted  by  the  Spanish  gov- 
ernment to  the  plaintiffs'  ancestor,  Jean  La- 
vergne.  In  1771.  He  died  In  1774;  and  his 
grandchildren,  the  children  of  his  only  son, 
Nicholas  Lavergne  (deceased),  were  recog- 
nized as  the  owners,  by  inheritance,  of  the 
property,  by  a  decree  affirmed  by  this  court 
in  1811.    See  Luvergne's  Heirs  t.  Elkins' 


Heirs,  17  La.  220.  me  tflalntlSs  In  tUs  suit 
ars  the  htfrs  and  legal  represent^ves  <tf 
the  Lavergnes,  who  wwe  then  declared  the 
owners  of  the  property,  and  who  are  now 
dead. 

nie  title  asserted  dtfendant  onanatei 
from  a  sale  made  by  the  sheriff  of  the  par- 
ish (tf  (hleans,  on  tbn  20tb  of  Jnly.  1863.  Iv 
▼Irtae  of  a  writ  of  flerl  fadaa,  In  a  snlt  en- 
titled Gommiadoners  of  dke  First  I>ralning 
District  T.  Hdrs  of  Lavergne,  In  the  Third 
District  Goort  of  New  Orleans.  Defendant 
avers  that  the  title  of  the  Lavergne  bein 
was,  by  flie  therUTs  deed,  transferred  to  ^ 
board  of  oraunlssloners  of  the  draining  dis- 
trict; that  the  land  was  ttansCored  torn 
the  board  of  cmnmisBbmera  in  trust  to  the 
city  of  New  Orleans  Mfg  Act  No.  3(»  <tf  isn. 
p.  7S ;  was  sidd  by  J.  Ward  Gniley,  reedvcr, 
appointed  by  the  United  States  Oircalt  Cooft 
to  Uanldate  the  trust  of  the  dty  of  New 
Orleans  and  boogbt  by  Dr.  G.  A.  Gaudet,  at 
an  auction  sale  made  on  the  2rth  of  Febru- 
ary, 1802.  under  orders  of  said  court.  In  the 
suit  of  Peaks  t.  City  of  New  Ortoms;  and 
was  sold  by  Dr.  Oandet  to  the  deftodant  on 
the  letb  of  February,  1893. 

n,  2]  On  the  trial,  when  the  plaintiffs  hsd 
made  proof  of  title  by  Inheritance  fma 
the  grandfihildren  of  Jean  Lairasne,  the  de- 
f  oi^nt  Introduced  In  evidence.  In  support  of 
the  alleged  transfer  of  tlUe  from  Oie  La- 
Teigne  heirs  to  the  board  of  comndaatoncn 
of  the  First  draining  district,  only  tlie  shs- 
UTs  sale  and  the  writ  of  lleil  fftdaa^  wMurat 
the  Judgment,  In  the  salt  of  First  Dralnlu 
District  T.  Heirs  dt  lATcrgne.  Plaintiffs' 
counsel  then  objected  to  the  evidence  on  ttw 
ground  that  no  TaUd  Judgment  was  erer  m- 
dered  In  the  case,  because  the  d^raidants  had 
not  been  dted.  He  urged  that  the  statute 
(Act  No.  C7  of  1861)  purporting  to  antlxHlze 
the  board  of  draining  commissioners  to  main- 
tain suits  and  obtain  judgments  for  taxes, 
without  citation  and  by  substltnted  process, 
was  uQConstltutltHial,  not  only  because  it 
did  not  provide  for  due  process  of  law,  bat 
also  because  there  was  no  reference  In  the 
title  of  the  act  to  the  summary  proceeding 
sought  to  be  authorized  by  the  statute.  The 
objection  was  held  to  apply,  not  to  the  ad- 
missibility, but  to  the  effect,  of  the  evidence, 
because  the  def«idaQt'a  counsel  could  not 
be  controlled  In  the  order  of  introducing  his 
evidence^  and  he  had  yet  the  rlg^t  to  Intro- 
duce the  Judgment  on  whldi  the  writ  of 
fieri  fadas  was  said  to  bare  Issaed.  He  did 
not,  thereafter,  offer  the  Jodgment  In  evi- 
dence. 

In  view  of  the  obJectl<m  to  the  introduc- 
tion of  the  sheriff's  deed  withont  the  judg- 
ment, and  in  view  of  the  settled  jar^m- 
dence  that  a  sheriffa  deed,  without  the  writ 
and  Judgment  or  order  of  court  aathorlaln$ 
It,  is  not  sofflclent  evldmce  of  a  tramsCer  of 
title,  we  are  constrained  to  assume  that 
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then  was  no  valid  IMKmat  to  avaoriaa 
the  seizure  and  Bale  at  the  property  of  tbe 
l&elrs  of  LaTsrgna  Id  fact,  the  plalntuni 
afterwards  Introduced  In  eridoice  a  Judg* 
xnent  nmdned'on  the  27fh  td  Jannarr,  1887, 
in  a  8idt  by  the  heirs  of  LaTergne  against 
tlte  dty  of  New  Orleans,  decreting  tbe  idaln- 
tifTs  to  be  the  owners  of  tbe  land  sold 
tbe  Bherltf,  becaose  of  the  ntilllty  of  the 
Judgment  on  whldi  it  was  setzed  and  sold. 
Tbe  Judgment  of  nnlllty  was  not  binding  np- 
cm  tbe  defendant  In  tbe  preswt  salt,  be- 
canse  it  was  not  reonded  In  the  amveyance 
records.  Bat  we  assame  that  tbe  learned 
CO  ousel  for  defendant  regarded  the  Judg- 
ment rendered  In  the  suit  of  Board  of  Oom- 
mis^ners  ot  the  First  I>rainlng  Dlatrlct. 
Heirs  of  Lavergne  as  an  ahsolnta  nullity; 
for,  otherwise,  be  would  lure  introduced  It 
In  evidence  whoa  the  objectlm  was  urged 
that  the  sbwifr's  deed  was  not  snffldeit 
xwoof  without  the  Judgment. 

tn  It  Is  contended,  on  behalf  of  the  de- 
fendant, that,  If  the  Judgment  In  favor  of  the 
board  of  commissloaen  against  tbe  heirs  of 
Xjavergne  was  null,  the  nnllitj  was  not  patoit 
or  absohite,  and  that  the  plalntiffiB  cannot 
take  advantage  of  tbe  relative  nuUlty  in  this 
petitory  actltm.  but  should  have  resorted  to 
a  direct  action  <i£  nnUlty.  There  mi^t  have 
been  some  force  In  that  contention.  If  the 
defendant  had  introduced  0ie  Jni^ment  in 
evidence.  Bnt  the  defendants  refraining, 
under  the  dreumstances,  from  lotrodndng  in 
cTidenoe  tlie  Judgment  on  which  its  title  de* 
pended,  ctmvlnces  as  that  tbe  Judgment  was 
absolutely  null.  Be  that  as  It  may,  there  Is 
no  Judgment  before  the  court  to  sustain  the 
allied  transfer  of  title  from  the  hdrs  of 
lATergne  to  the  defendant's  authw  In  titles 
The  defendant,  having  asserted  title  by  teans- 
fer  from  the  plaintiffs'  authors  or  ancestors 
in  title,  was  obliged  to  prove  the  transfer, 
after  the  plaintiffs  proved  that  their  title 
was  complete  If  tbere  was  no  sudi  transfer. 

[4]  The  defendant  contends  that  the  sale 
made  to  Dr.  Gandet  under  an  order  of  a 
federal  court  of  competent  Jurisdiction  could 
not  be  set  aside  by  collateral  proceedings  In 
a  state  court.  The  answer  Is  that  the  plain- 
tiffs here  do  not  seek  to  set  aside  the  Judg- 
ment or  order  of  the  federal  court.  That 
Judgment  or  order,  in  so  far  as  it  authorized 
the  sale  of  property  belonging  to  the  defend- 
ant, city  of  New  Orleans,  then  in  court.  Is 
not  disturbed  or  affected  by  this  suit  The 
Judgment  or  order  of  tbe  federal  court  did 
not  authorize,  or  purport  to  authorize,  a 
sale  of  property  belonging  to  the  l4iveigne 
belrs,  or  belonging  to  any  one  except  the  city 
of  New  Orleans.  Hence  the  attempted  sale 
of  property  belonging  to  the  Lavergne  heirs, 
by  J.  Ward  Gurley.  receiver,  was  not  au- 
•Qiorlzed  or  sanctioned  by  any  order  of  the 
federal  court  and  Is  not  protected  by  the 
fall  faith  and  credit  clause  In  the  federal 
Constitution. 


[1]  The  defeadant  also  relies  upon  a  imto- 
Tifdon  in  artide  612  of  the  Code  of  Practice 
to  the  effect  ttiat  <me  against  whmn  a  Judg- 
ment has  been  rendered  without  dtation,  or 
evm  by  an  incompetent  court,  cannot  main- 
tain a  salt  for  tbe  nnUlty  of  the  Judgment, 
if  he  was  present  In  tSie  parish  and  lias  suf- 
fered the  Judgment  to  be  executed  against 
him  without  oppo^ng  it  It  is  sufficient  to 
say  that  ttiere  is  no  proot  ta  this  record 
that  the  Lavergne  hdrs  were  in  the  parltOi  of 
Orleans  when  the  Jodgmwt  against  the  dty 
ot  New  Orleans  was  exemted  by  a  seizure 
and  sale  of  Uielr  property.  We  may  add 
that  the  Judgment  or  order  of  the  federal 
court  was  not  rendered  against  the  Lavergne 
heirs,  and  there  was  therefore  no  need  for 
an  action  of  nullity  of  the  Judgment  on  their 
part 

The  defendant  pleaded  also  tbe  prescrlp- 
tion  of  6,  10,  and  80  years;  but  the  pleaa 
seem  to  have  beoi  abandoned,  for  the  de- 
fOndant  offered  no  evidence  of  possession  of 
tlie  land,  and  no  argument  has  been  made,  ei- 
ther orally  or  in  the  briefs,  in  support  of 
tbe  pleas. of  prescription. 

The  Judgm^t  appealed  ftom  is  affirmed. 


a48La.) 

No.  23224. 

PARKS  et  aL  V.  HUGHES.  Sheriff,  et  aL 
In  r«  PABES  «t  aL 
(Soproae  Court  of  Louisiana.   Nov.  ^  1918.) 

fSyltabuM  by  Editorial  Btaff.) 

Affku  Airn  Ebros  «s»382  —  Apfbal  noH 
DnasoLunoN  or  Injimonoir  —  Ahouht  or 

Bonn— Statdti:.  ' 
Where  receivers  in  a  separate  suit  and  on  a 
bond  flzed  at  $2,S00  enjomed  the  sheriff  and 
plaintiffs  in  eiecntory  proceedings,  and  injono- 
tion  was  dissolved  and  receivers  condemned  to 
pay  damages  for  having  obtained  the  writ  ille- 
gally, and  tbey  took  a  snspenslTe  appeal,  an  or- 
der that  they  furnish  a  new  appeal  bond  exceed- 
iQg  by  one-half  tbe  sum  claimed  in  ezecntory 
proceedings,  pursaant  to  Code  Prac  art  675, 
was  error,  as  order  of  seizure  was  already  sus- 
pended by  writ  of  tnjanction  and  as  appeu  was 
not  from  that  order. 

Suit  for  Injunction  by  Percy  D.  Parks  and 
another,  receivers  of  the  Interstate  Oil,  Gas 
&  Development  Company,  against  T.  K. 
Hughes,  Sheriff,  and  others,  with  reconven- 
tlonal  demand  for  damages  for  the  issuance 
of  the  writ  Judgment  for  defendants  dis- 
solving the  injunction  and  condemning  plain- 
tiffs to  pay  damages,  and  from  an  order  that 
plaintiffs  furnish  a  new  appeal  bond  on  their 
suspensive  appeal,  plaintiffs  apply  for  writs 
of  certiorari,  prohibition,  and  amendments. 
Decree  tor  plaintiffs. 

Dart  Eeman  ft  Dart  of  New  Orleans,  and 
Blanchard  ft  Bmlth,  of  Shrevqport,  for  ap- 
plicants. 

Barret  &  niei^  nf  Shrevepmrt  for  respond- 
ents. 
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omBLL)  J.  Tbe  qawUon  praented  tor 
dedsloa  la  whether  the  ftmount  ot  the  bond 
requirecl  for  a  mupenalTe  anwal  from  a 
judgment  dlnolvlng  an  ordinary  lojunctltm, 
for  which  plaintiff  had  gtven  bwid,  reatraln- 
ing  an  order  of  seizure  and  sale  In  executory 
proceedings,  Is  fixed  hy  law  at  SO  per  cent, 
more  than  tbe  som  claimed  in  the  executory 
[M'oceedlngs,  or  moat  be  flzad  1^  tbe  trial 
judge  in  each  case. 

Morris  J.  Samuels  and  others,  plaintiffs 
In  executory  proceedings,  obtained  an  order 
of  seizure  and  sale  of  the  property  of  the 
Interstate  (Ml,  Gas  ft  Derelopment  Ginnpany, 
on  mortgage  notes  amounting  to  ^fiOO,  bear- 
ing 7  per  cent  Interest  and  10  per  cent,  at- 
torneys' fees.  Tbe  receivers  of  the  defendant 
corporation,  who  had  been  appointed  on  the 
day  before  tbe  foreclosure  proceedings  were 
Instituted,  obtahied  a  writ  of  Injonetioa.  on 
a  bond  fixed  by  the  judge  at  $2,000^  in  a 
separate  suit  against  tbe  sheriff  and  the 
plaintiffs  In  the  executory  proceedings,  ar- 
resting the  foreclosure  of  tbe  mortgage.  On 
trial  of  the  injunction  suit,  an  its  merits,  on 
a  plea  of  estoppel  filed  by  the  defendants  in 
that  salt,  and  on  their  reconrentlonal  de- 
mand for  damages  for  the  Issuance  of  the 
writ,  judgment  was  rendered  In  favor  of  the 
defendants,  dissolving  the  injunction  and 
cfmdannlng  the  ^ahitlfb  to  pay  $1,000  dam- 
ages for  having  obtained  the  writ  lllegaUy. 
The  lOalntUBi  in  the  Injuoctloo  suit  asked 
Xor  and  wwe  granted  a  suqwrnlTis  ai^eal 
from  judgment  In  his  onler  of  appeal, 
the  Judge  fixed  the  amount  of  tbe  appeal 
bond  at  9^,600;  and  It  was  fumlslied 
promptly  1^  the  appellantsL  ^Oe  deCudanta 
In  the  injuncOtm  suit  flien  filed  a  motion  In 
the  district  court,  suggesting  that  the  amount 
of  the  bond  required  for  a  sotpenslve  appeal 
in  sudt  cases  was  fixed  by  law  at  a  smn  ex- 
ceeding by  one-half  the  sum  dalmed  In  tbe 
executory  proceedings,  and  asking  that  the 
aweal  be  dismissed,  or  the  Mder  of  appeal 
revoked,  fi>r  Insufficiency  in  the  amoont  of 
tb»  bond.  The  judge  refused  to  dismiss  tbe 
aK>eal  or  to  revdce  his  order  of  aiveal,  but 
ordered  the  ai^wllants  to  furnish  a  new  a[>- 
peal  bond,  fbr  an  amount  exceeding  by  one- 
half  the  sum  claimed  in  the  executory  pro- 
ceedings. 

The  appdlants,  relators  In  this  proceed- 
ing, pray  that  the  district  Judge  be  prohib- 
ited from  requiring  a  new  or  an  addltlon- 
ftl  appeal  bond,  and  that  he  be  compelled  by 
mandamus  to  let  the  appeal  stand  on  the 
bond  fixed  by  him. 

It  Is  not  disputed  that  tbe  amount  of  the 
bond  furnished  in  this  case  is  sufficient  for 
a  suspensive  appeal.  If  the  district  Judge 
had  authority  to  fix  the  amount;  that  Is,  if 
the  law  does  not  require  a  bond  for  an 
amount  exceeding  by  one-half  the  snm  dalm- 
•ed  in  the  executory  proceedings. 

Article  Q75  of  the  Ck)de  of  Practice  pro- 
vides that  in  order  for  an  appeal  to  stay 


execution  and  all  farther  prooeedings  until 
deftiitlve  jndgm«it  be  roidered  on  the  ap- 
peal* the  appeal  bond  must  be  for  a  sum  ex- 
ceeding by  Mie-half  the  amount  for  wbidi 
the  Judgment  was  given,  if  It  was  for  a  spe- 
dflc  sum  of  money.  In  othtf  caaes,  tie 
amount  of  the  bond  is  fixed  by  tbe  judge  1b 
his  order  of  appeal,  according  to  rules  w 
tabllahed  elsewhere  In  the  Code. 

The  judgment  appealed  from,  besideB  be- 
ing a  decree  of  dlasolntlon  of  the  injunctkiD, 
is  for  a  qiedOc  sum,  91.000.  Tha  appetl 
bimd  required  by  tbe*judge,  94,600,  is  soft 
doit  to  aoqwDd  ececutlon  of  tbs  Jadgnwot 
for  91.000  and  to  answer  for  coats  and  dsic- 
ages  to  the  amount  of  93.000  more. 

If  tbe  ai^>eUants,  aa  defoidants  In  the  ex- 
ecutory proceedings,  had  appealed  from  tbe 
ordw  of  seizure  and  sale,  they  would  han 
bem  required  to  give  bond  for  an  amount 
exceeding  by  one-half  the  sum  dLaimed  b? 
the  plalntlffB  In  tbe  executory  proceedings, 
to  suspend  execution  of  tbe  ordo-  of  seixan 
and  sale.  That  is  wdl  settled  by  tbe  Jorii- 
prudence  of  this  court  And  It  ong^ht  to  be 
so,  because,  in  some  respects,  an  order  oi 
seisute  and  sale  la  like  a  judgment;  It  be- 
cnnes  final  If  not  anwaled  from  within  19 
days  after  service  of  the  notice  to  pay;  aod 
tbe  right  of  appeal  from  such  an  order  is  tetj 
limited,  bdng  confined  to  the  qoestiott  cf 
sufficiency  of  the  authentic  evidence  oo 
whidi  the  fiat  Issued.  See  Borali  ft  las- 
den  V.  0*Nlell,  121  La.  7S2,  46  Sooth.  iH 
and  dedslons  there  dted.  But  tbe  Atoitfeo 
la  altogether  different  wlien,  aa  in  tliis  casa 
an  aKMal  Is  taken  from  a  judgment  dissolv- 
ing an  injunctUm  that  Issued  on  bond  in  sc 
ordinary  suit  lo  sndi  case,  execution  of 
the  order  of  selxnre  and  sale  la  already  m- 
pended  by  the  writ  of  InjunctlMi.  Hie  ia- 
Jupctlon  bond  Is  deemed  soffldent  to  secnrt 
whatever  damages  thel  defendants  In  the  In- 
junction suit  may  have  suffered  If  it  be  found 
that  the  writ  was  obtained  Ulecally.  Be 
that  as  it  may,  an  appeal  from  a  Jodgmea 
dissolving  a  writ  of  Injunction  In  an  ordi- 
nary suit,  restraining  an  order  ot  selisR 
and  sale  In  executory  proceedings^  Is  not  u 
ai^al  from  the  order  of  seizure  and  ale: 
and  the  amount  of  the  appeal  bond  Is  toe 
determined  by  the  amount  dalmed  In  the 
executory  proceedings.  ^Rie  juris^ndcnce  oa 
that  snbject  Is  quite  conristent,  ttaon^  Ukr 
may  be  some  confilct  In  tbie  mllngs  regari- 
Ing  an  appeal  from  a  judgment  dlssolvliic 
an  injunction  that  issued  without  bond,  oa- 
der  artides  739  and  7^  ot  the  Code  <a  Fia-.- 
tlce.  9ee  State  v.  Judge,  19  C^a.  ler;  State 
ex  reL  Stackbouae  v.  Judge,  2L  La.  Anp,  i£ 
Malaln  v.  Judges  29  La.  Ann.  793 ;  Bauer  t. 
Lochte  ft  Cordea,  30  La.  Ann.  ess ;  Hart  *- 
Lazarus,  34  La.  Ann.  1210;  State  ex  reL 
Cain  ft  Borke  v.  King.  Judge.  40  La.  Ann.  Si'i 
6  South.  108;  Gleaaon  v.  Wisdom.  120  U 
634,  45  South.  63L 

The  district  judge  In  his  retom  on  i£ 
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rule'benin,  rtfera  to  Hie  dedalcHi  In  Inter- 
state Trust  &  Banking  Go.  r.  Powell  Bros, 
ft  Sanden,  124  La.  6S4,  60  SoafiL  60S.  as 
holding  that,  when  an  Injunction  against  an 
order  of  setenre  and  sale  Is  dhwdved,  tbe 
foredoBore  may  proceed  nnlesa  a  suspenslTe 
appeal  Is  taken  from  Oie  order  <a  sdnire  and 
sale,  on  a  bond  for  an  amoant  exceeding  by 
one-half  the  snm  claimed  in  tbe  ececntory 
proceedings  In  that  case,  howerar,  the  de- 
fendant In  tbe  executory  proceedings  did  not 
obtain  or  aak  for  an  Injondlon,  but,  without 
t«id«ing  bond,  raere^  olttalned  a  mle  on 
the  ^intlff  to  iliow  cause  why  the  order  of 
s^zare  and  sale  should  not  be  set  aidde.  ^e 
Judge  Issued  a  t«np(»ary  j^stralnlng  exder, 
without  requiring  bond,  and.  after  trial  of 
tbe  rale,  revoked  the  restraining  order.  The 
defendant  asked  for  a  nupoislTe  wmU 
sDch  as  would  keep  the  restraining  order  In 
force  and  thereby  suspend  execution  of  the 
order  of  sdsure  and  ssle,  cm  a  bond  svflldent 
only  to  secure  tb»  costs  of  court  Tbe  appeal 
was  aAed  for  hi  tbe  executory  prooeedli^ 
and  would  huTo  haft  the  ^ect  of  an  appeal 
from  the  order  of  selsnre  and  sale.  Hence 
It  was  beld  that  tbe  appellant  should  have 
glTen  bond  for  an  amount  aceedlng  by  one- 
half  the  snm  claimed  In  the  executory  pro- 
ceedings, to  suspend  execution  of  the  order 
of  seizure  and  sale. 

Onr  conchislon  being  that  the  rdators  are 
entitled  to  the  relief  prayed  for,  It  Is  ordered 
that  the  district  judge  be  prohibited  from 
reqalring  a  new  or  an  additional  appeal  bond. 
The  costs  of  these  proceedings  are  to  be 
borne  by  tbe  appellees,  defendants  In  the 
in  jonctlMi  suit 

raOVOSTT,  J.,  ^Iweot  on  account  of  111- 
ness,  takes  no  part 

(143  La.)  — 

No.  22828. 

ALEXANDRIA  ft  W.  RY.  CO.  t.  RAILROAD 

COMMISSION  OP  LOUISIANA. 
(Snimme  Gonrt  of  Loniaiana.    Jan.  8,  1918. 
On  the  Merits,  Nor.  4,  llOSL) 

fSt/Uaiits  H  the  Court.) 

1.  RAiutoADs  «=>0<2>— Appeal  fboic  Obdxs 
OF  Railboad  CokufissioN  —  Retubn— rDis- 

Altfaongft,  by  article  285  of  tba  Oonatitn- 
tion,  an  appeal  from  a  judgment  uidiolding  an 
order  of  the  Railroad  Commission  is  returnable 
within  10  days  after  the  decision  of  the  district 
court.  nererthelesB,  if  the  judge  commits  tiie 
error  of  allowing  more  than  10  days  In  his  or- 
der fixing  tbe  return  da/,  the  appellant  should 
not  suffer  dismissal  ot  the  appeal  for  tbe  error 
of  the  Judge. 

On  tiie  Merits. 

(Syllabut  by  Editoriat  Staff.) 

2.  Cabbikes  *»12(6)— "Jubt  a.hd  Rsasor- 
ABUt  Rate"— Test. 

To  ascertain  what  constitutes  a  "just  and 
zeasonable  rate,"  two  fundamental  principles 
miMt  be  eoaridered,  the  right  of  the  carrier  to 


a  &Ir  return  on  Its  Investment,  snd  tbe  right 
of  the  public  to  be  <±arged  no  more  than  rea- 
sonable value  of  the  services. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seocmd  Series.  Reason- 
able Rate.] 

8.  Oarriebs  ^12(5)  —  Rates— RbasoitablX' 

ITBSS. 

In  determining  reasonableness  of  rate  fixed 
by  legislative  authority  on  particular  commodity, 
the  proper  tost  is  not  whether  as  to  that  commo- 
dl^  the  rate  gives  carrier  fair  compensation  aft- 
er allowlDg  Intimate  expenses,  but  whether  on 
its  total  freight  receipts  it  can  earn  enough  over 
operating  expenses  to  give  fair  and  reasonable 
profit  upon  its  investment 
4.  Oabbibbs  ^=»t2Cr)  —  Raxxs— Reasoztabix- 

ITBB8— BTIDBNOX. 
Order  of  Kailroad  Commission  fixing  rate  on 
lumber  and  other  commodities  taking  the  rate 
on  lumber  at  3  cents  per  100  poonds,  UmitiDr 
maximum  loads  to  30,000  pounds  between  points 
11  miles  apart  on  plaintiff's  road,  aUowing  a 
margin  of  only  22  mills  over  actual  cost  of  traos- 
portatioD,  held,  on  the  evidence;  unreasonable 
and  unjust. 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Pariah  of  East  Baton  Rouge ;  H. 
F.  Brunot.  Judge. 

Suit  by  tbe  Alexandria  ft  Western  Rail- 
way Company  against  tbe  Railroad  Commis- 
ston  of  Louisiana  to  set  aside  a  rate  order 
as  being  UQjust,  unreasonable,  etc  From  a 
Judgmait  refusing  plaintiff's  demand,  and 
reoognizliv  as  valid  an  amendatory  order 
of  the  Commission,  plaintiff  appeals.  Re- 
versed, and  orders  of  Commisdon  annulled. 

Foster,  Milling,  Saal  ft  Milling,  of  New  Or- 
leans, for  appellant 

Hafcenyos  ft  Scott,  of  Al»andrla,  and  W. 
M.  Barrow,  Asst  Atty.  Oen.,  for  appellee. 

On  Motion  to  Dismiss  Appeal. 

O'NIELL,  J.  [1]  The  plaintiff  proBecotea 
this  appeal  from  a  Judgment  decreeing  an 
order  of  the  Railroad  Commission  rees<ma- 
ble,  legal  and  binding  npcm  tbe  railroad  com- 
pany. Article  285  of  the  Constitution  pro- 
vides that  such  ai^)eal8  shall  be  returned  to 
the  Supreme  Court  within  10  days  after  tbe 
decision  of  the  lower  court  In  his  order 
granting  the  appeal,  the  district  Judge  made 
It  retomable  days  after  the  date  of  tbe 
Ju^ment  Hie  aK)^lant  had  not  suggested 
any  return  day  in  his  petitiiHi  for  sn  order 
of  appeal.  On  moti<xi  of  appellant's  couna^ 
and  on  thdr  sbowtog  that  tbe  clerk  of  the 
district  court  required  further  time  to  com- 
plete the  transcript  of  appeal,  the  return  day 
was  extended  by  an  order  of  this  court  and 
tbe  transcript  was  filed  within  the  ext«islon 
of  time  allowed. 

The  appellee  moves  to  dismiss  the  appeal 
because  it  was  not  lodged  In  this  court— or 
made  returnable — within  10  days  after  the 
decision  of  the  district  court 

It  is  too  well  settled  to  require  citation  of 
decisions  that  an  appeal  should  not  be  dis- 
missed tor  an  error  of  the  judge  In  fixing  the 
return  day.  nie  Aed^xma  cited  and  relied 
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upon  by  the  appellee  are  not  to  tbe  cantnry. 
l%ey  are  all  caaes  where  the  tranacrtpt  was 
not  filed  wltbln  the  time  fixed  Id  the  order 
of  appeal— not  cases  where,  as  in  thU  case, 
the  judge  allowed  mora  time  tlian  the  law 
allowed. 

Tbe  moOaa  to  dlimlsa  the  vpeal  U  over* 
ruled. 

On  the  Merits. 

LEOHD,  J.  nie  plaintlS  company  owns  a 
slnfiAe  line  of  railroad  extending  from  Alex- 
andrla  to  the  town  of  Gardner,  In  the  porlsb 
of  Rapides,  a  distance  of  about  14.T  mllea. 
The  road  was  oonstmcted  between  the  years 
1909  and  1014,  and  began  to  be  operated  as 
a  common  cazrler  aa  May  1,  1014.  It  rans 
through  timber  forests,  and  depends  mainly, 
If  not  entirely,  tor  Its  revenues,  upon  the 
tranEqportatton  of  logs,  lumber,  and  Uie  out- 
put of  three  sawmills  located  upon  its  line. 
Pursuant  to  the  rules  and  xeigulatlona  of  the 
Uallroad  Commlsston  of  tUs  state,  ^kntUt, 
with  the  apim>Tal  of  said  Railroad  Commls- 
sloo,  adopted  and  pubUslied  a  sebedule  of 
freight  rates  oa  lumber,  and  otlier  commodi- 
ties taking  the  same  rate,  for  distances  un- 
der 15  miles  and  over  10  miles,  of  6  eeatB  per 
100  pounds,  carload  lots.  30,000  pounds  mini- 
mum. Upon  compl^t  by  the  Chamber  of 
Commerce  of  the  dty  of  Alexandria,  on  the 
27th  of  October,  191S,  this  rate,  with  tbe  ap- 
proval of  the  Railroad  GommisslMi,  was  vol- 
untarily reduced  by  plainttlT  to  4  tioits  par 
100  pounds. 

On  the  iBt  of  April,  1918,  the  Brewer-Neln- 
stedt  Lumber  Company,  owning  one  of  the 
three  sawmills  located  on  plalntttTs  line,  and 
whose  mill  Is  situated  at  Miltonbai^.  a  dis- 
tance of  11  miles  from  Alexandria,  made 
rormal  complaint  against  plaintiff  to  the 
Railroad  Commission,  cha^ng  that  said 
rate  was  exorbitant  and  unreasonable,  and 
prayed  that'  it  be  reduced  to  2  cents  per  100 
pounds,  carload  lots,  40.000  pounds  mini- 
mum. Up<m  hearing,  the  commlBslon  refused 
to  accede  to  the  demand  of  the  Brewer-Nein- 
stedt  LumtKr  Company  and  dismissed  the 
cranplalnt ;  but  upon  rehearing  the  Railroad 
CkHittnlsslon  Issued  Its  order  No.  2026,  reduc- 
ing tbe  rate  to  2  cents  per  100,  with  carloads, 
minimum  weight  60,000  pounds.  Thereupon 
plalntltr  filed  the  present  suit  to  set  aside 
this  order  No.  2025  of  the  Railroad  Commis- 
sion as  unreasonable^  unjust,  and.  In  effect, 
confiscatory  of  it*  property.  The  evidence  in 
the  case  was  taken  by  the  district  court,  and 
in  accordance  with  the  provisions  of  Act  132 
of  1914,  before  any  action  by  the  trial  judge, 
was  submitted  to  the  Railroad  Commission, 
which  then  Issued  on  February  9,  1917,  Its 
order  Na  2073,  amrading  Its  previous  order 
No.  202&,  by  Increasing  said  rate  to  S  cents 
per  100  pounds.  On  May  20,  1917,  the  Rail- 
road Commission,  by  Its  order  No.  2077, 
agntn  amended  Its  previous  orders  Nos.  2025 
and  2073,  so  aa  to  limit  minimum  loads  to 


30.000  pounds,  nia  district  court  tbereupm 
wtered  Judgment  on  July  13,  1917,  refoslns 
plalatlflrs  demand,  paiAt  recognizing  as  valid 
the  ordw  No.  2077,  Issued  by  the  defoidant 
commission  on  May  20,  1017. 
The  preaeut  appeal  is  from  that  Judgment 
[t-4]  Tbe  controversy  In  this  case  Is 
whether  the  rate  fixed  by  the  Railroad  Com- 
misslon  on  lumber  and  other  commodities 
taking  the  rate  of  lumber,  between  MUtoe- 
burg  and  Alexandria,  a  distance  of  11  mlle& 
on  the  line  of  plalntUTa  railroad.  Is  Jna 
and  reasonable.  Though  the  decision  of  that 
question  is  bound  incidentally  to  affect  tbe 
rates  for  other  distances  npcm  the  saiw 
commodity,  and  also  periiaps  tbe  rates  on 
other  commoditlea^  we  are  not  here  concen- 
ed  with  these  results,  and  we  will  tberefoit 
conflns  onrsdves  strictly  to  the  matter  at  b- 
sue. 

In  order  to  ascertain  what  constltotes  a 
Just  and  reasooable  rate,  two  fondamratal 
prindides  must  be  omsidered  and  foUowedr- 
the  right  of  tbe  carrier  to  a  fair  return  on 
its  InveatmMit,  and  the  right  of  the  public  to 
be  charged  no  more  than  the  reasonable  ni- 
ue  of  tbe  services.  88  Ann.  Cas.  10. 

"In  determininr  the  reasonsbleneas  of  a  ntt 
fixed  by  legislative  authority  on  a  particalu 
commomty.  the  proper  test  is  not  whether,  as  u 
the  particular  commodity,  the  rate  is  sufficieDtlT 
high  to  enable  the  carrier  to  earn  a  fair  com- 
peDsaticHi  after  allowinc  tor  legitimate  expend 
es,  but  whether  the  carrier  will  be  able  from  its 
total  freight  receipts  on  all  its  traffic  to  can: 
a  sum.  above  operating  expenses  reasonably  nw- 
eisary  for  such  traffic,  sufficient  to  yield  a  fair 
and  reasmable  prt^t  uinn  its  InTsstnent."  i 
Ruling  Case  Law.  p.  637,  par.  109l 

In  tbe  presmt  case  It  is  shown  Oat  the 
proportl^to  cost  of  tranqiortijis  lumber 
on  plalntUFs  railroad,  between  Hlltonborf 
and  Alexandria,  is  2.78  csnbi  per  100  pounds. 
Such  cost  does  not  include  taxes  and  otlur 
fixed  charges,  nor.  In  calculatln^r  fba  asm 
was  any  account  taken  of  the  depredatloo  in 
the  value  of  tbe  property  and  of  plalntUTi 
legal  right  to  a  fair  return  on  its  biTestmeot 
J.  O.  Moors,  auditor  of  plalntUF  company  and 
Its  principal  witness,  testifieB  that,  if  fixed 
charges  and  overhead  expoises  be  proper 
tionately  Imputed  to  the  cost  of  transportiii! 
lumber  which  constitutes  approximately  ooe-  , 
third'  of  plalntlfTs  freight,  they  will  Inoease  j 
the  same  by  3.08  cents  per  100  ponnds.  It  ' 
appears  that  plalntUTa  tazea  tor  tbe  year 
preceding  the  trial  of  this  case  amounted  ci 
43.196.80,  that  Its  paid-up  atocfe  U  $101,OOa 
and  that  It  is  Indebted  to  the  Albert  Hsuedb  I 
Lumber  Company  In  the  sum  of  $230,96S.2t 
Mr.  Moors  takes  as  a  basis  for  a  fair  retun 
on  iDvestm^t  6  per  cent  on  9SlS.T\4J&i.  v  , 
$15,685.70,  and.  while  we  are  not  prepared  tc  i 
concede  the  correctness  dthw  of  his  premi?*'* 
or  of  his  condusions  in  the  latter  respect,  t# 
has  undoubtedly  made  It  evld^t  that  ttit- 
margin  of  22  mills  allowed  by  tbe  defendai: 
commlsston  over  actual  cost  of  trmnsiKMm- 
,  tlou  Is  wholly  inadequate  to  reimburse  plais- 
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Uff  for  fixed  ebugoi  and  to  enable  It  to 
reap  a  fair  profit  nptm  Its  InvestmeDt  We 
can  onlj  add,  la  the  language  i»ed  by  this 
croart  in  the  caae  of  M.  U  A  T.  R.  &  S.  S. 
Co.  T.  Railroad  CommlaslOD,  127  La.  670,  S3 
SoDtb.  890,  the  rate  bere  attached  does  not 
meet  tbe  requirement  of  the  law,  In  tbat  It 
Is  uncalled  for,  unreasonable,  and  unjust, 
forasmuch  as  the  revenue  produced  by  It 
would  be  barely  sufficient,  if  soffldent  at  all, 
to  pay  the  actnal  cost  of  moving  the  com- 
modity to  which  it  applies;  it  would  leave 
nothing  or  next  to  nothing  wherewith  to  com- 
pensate plaintiff  for  the  use  of  ita  property, 
or  for  the  payment  of  Its  debts,  or  for  bet- 
terments or  dividends. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and 
that  orders  Nob.  2026,  2073,  and  2077,  isBued 
by  the  Ballroad  Commission  of  Louisiana,  In 
the  matter  of  Brewer-Nelnstedt  Lumber  Co. 
V.  Alexandria  ft  Western  Ry.  Co.,  on  July 
18,  1016,  February  0, 1917.  and  May  20;  1917, 
be  set  aside  and  annulled  at  the  cost  of  de- 
fendant and  appellee. 

PROVOSTT,  J.,  absent  on  account  of  Ill- 
ness, takes  no  part. 

(143  La.)  — — 

No.  22891. 
JONES  V.  CITY  OF  NEW  ORLEANS. 
(Supreme  Court  of  Lonlriana.   Nov.  4»  1018.) 

fSyUahua  ly  Editorial  Staff.) 

1.  Qbaud  Jdbt  «a»42— Obaud  Just's  Re- 
turn—Effect  AS  Evidence. 

Where  tbe  grand  Jury  on  Investlgatlnp  a 
fhanro  of  murder  by  a  polfceinan  returned  ''not 
K  true  bill,"  its  retum  was  prima  fade  evidence 
uiat  tbe  policeman  did  not  ccnnmit  a  crime. 

2.  MUNICIFAI.     COBPOBATIONS     «=>747(3)  — 

W^EonartTL  Act  by  Sebvant— LiABiLrrr. 
Even  if  the  policeman  employed  by  defend- 
ant city  oommitted  a  private  vrong  agalost 
plaintiff,  the  dty  could  not  be  held  liable  there- 
for in  damages. 

J.  MoNiciPAi:,  CospoBATioNs  <=»733(1)— Coa- 

FORATB  OB  PsiVATK  ENnBPBISE  —  OPRA- 

Tio.N  OP  Belt  Railway, 
The  city  of  New  Orleans  in  operating  a  b«1t 
railroad,  aa  reqnired  bv  Act  No.  179  of  1008, 
{  3.  subject  to  tbe  rtght  of  tbe  board  of  com- 
TiiKBioners  of  the  Port  of  New  Orleans  to  op- 
>rntG  it  on  the  city's  failure  to  do  so.  In  ac- 
jnirlniT,  owning,  and  operating  such  railroad 
»B8  engaged  in  a  governmental  (unctifm. 
L  Mdhicipai,  Cobporations  4s»747(9>— Po- 
lice Opficebs— Neoliobnce. 
A  policeman  in  the  performance  of  his  du- 
tipA  is  a  governmental  agent,  and  his  iie(;ligence 
rliile  acting  in  that  capacity  cannot  give  rise 
xt  an  action  In  dsmagea  ex  delicto  against  the 
sunicipal  corporation  which  employs  him. 

S.   MUSICIPAL    CORPOBATIONS   €=>747(3)— PO- 
LICE Officeb— Pbivate  employ fi— Liabil- 
ity FOB  TOBT. 
A  policeman  employed  by  city  of  New  Or- 
eann  and  assigned  to  special  duty  under  city's 
?tib1ic  Belt  Railroad  Commission,  and  whose 
uilary  may  have  been  paid  by  revenue  aocm- 
,ng  to  that  department,  whether  an  employ^ 
){  commbsion  in  a  governmental  function  or 


an  ordinan  poUccman,  could  not  rmder  dty 
liable  for  damages  ex  delicto  for  his  negligence. 

Ai^>eal  from  Olvll  District  Court,  Parish 
of  Orleans ;  Qeorge  H.  Thterd,  Judge. 

Action  by  Mrs.  Stella  Jraes,  widow  of 
Joseph  UcCarthy,  against  the  City  of  New 
Orleans.  Ju^ment  for  defendant,  and  plain- 
tiff i^'peals.  Affirmed. 

Hwry  Uooney,  Wm.  H.  Byrnes,  Jr.,  and 
Wm.  O'Hara,  all  of  New  Orleans  for  apitel- 

lant 

John  J.  Reiney.  Asst.  City  Atty.,  and  1.  a 
Hoor^  City  Atty.,  both  of  N^  Orleans,-  for 
ai^lee. 

LECHB,  J.  Joseph  McCarthy  was  shot  to 
death  by  Alexander  Humphreys  on  one  of 
tbe  doctcs  oi  the  dty  of  New  Orleans,  April 
27,  1915.  At  that  time  Humphreys  was  a 
policeman  assigned  to  duty  under  tixe  Public 
Belt  Railroad  Commission  of  tbe  City  of 
New  Orleans  and  was  acting  as  spedal  of- 
ficer, Public  Belt  Railroad.  The  present  ac- 
tion is  by  Mrs.  Stella  Jones,  widow  of  Mc- 
Carthy, suing  In  her  individual  capadty  and 
as  natural  tutrix  of  her  ndnor  dilldren. 
Issue  of  her  marriage  with  McCarthy,  against 
the  dty  of  New  Orleans  for  $30,000  damages 
for  the  negllKont,  wanton,  and  careless  kill- 
ing of  her  said  husband.  The  district  Judge 
refused  plalntMTs  demand,  and  she  has  ap- 
pealed. 

The  record  shows  that  the  Public  Belt 
Railroad  Conunlsslon,  as  presently  consti- 
tuted, was  created  by  ordinance  of  the  coun- 
dl  of  the  dty  of  New  Orleans,  adopted  Oc- 
tober 4,  1004,  for  the  purpose  of  acquiring, 
maintaining,  and  operating  a  dobble-tradc 
public  belt  railway  In  the  city  of  New  Or- 
leans for  the  benefit  of  the  people  of  said 
dty.  In  order  to  connect  the  freight  and 
passenger  terminals  of  the  several  railroad 
systons  then  or  thereafter  entering  the  dty 
of  New  Orleans  and  to  facilitate  shipments 
to  and  from  industrial  plants  already  situat- 
ed or  thereafter  to  be  established  In  said 
dty,  and,  with  that  end  in  view,  to  transport 
passengers  and  freight.  In  order  to  provide 
the  means  of  carrying  ont  the  objects  of  the 
ordinance,  the  dty  conndl  appropriated 
000  already  collected  under  a  previous  ordi- 
nance and  a  farther  sum  of  110,000  per  an- 
num for  the  years  1906  to  1016,  Induslve. 
After  surmounting  many  difficulties  princi- 
pally of  a  finandat  nature,  the  appropria- 
tions made  in  the  ordinance  being  wholly  In- 
adequate to  carry  out  Its  purposes,  the  Belt 
Railroad  was  finally  acquired  and  establish- 
ed, and  was  in  complete  operation  at  the 
time  of  the  unfortunate  occurrence  whidi 
gave  rise  to  the  present  litigation. 

When  Humphreys  killed  McCarthy,  he  was 
a  policeman,  appointed  In  the  same  manner 
as  all  other  members  of  the  imllce  force,  and 
vested  with  the  same  authority,  but  assigned 
to  the  spedal  duty  of  protecting  the  property 
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which  came  uader  the  control  and  in  the 
custody  of  the  Belt  Railroad.  It  Is  not  de- 
nied Uiat  he  was  acting  within  the  scope  of 
his  employment  when  he  did  the  shooUng. 

Plaintiff  bases  her  right  to  recorer  on 
threo  pTopotltiims:  (1)  That  Qie  shoothig 
was  done  neg^iguitly,  wantmily,  and,  care- 
lessly; (2)  that  the  Belt  Baflroad  is  a  cor- 
porate or  private  entennlse^  and.  its  (vera- 
ttoa  not  a  soramment  function;  and 
that  Humpbr^B,  being  an  employft  of  the 
Belt  Kail  road,  was  perfbnnlng  a  private 
duty  not  governmental  or  public  ia  its  na- 
ture; 

[1.2]  The  killing  of  McCarthy  by  Hum- 
phreys was  investigated  by  the  grand  Jnry 
for  the  pariah  of  Orleans,  and,  upon  a  charge 
for  mnrdn  against  Hwnidireya,  that  body 
.returned  "not  a  true  bia"  Although  that  re* 
turn  Is  j^lma  fade  evidence  Oiat  HumiAreys 
did  not  commit  a  crimes  he  nd^^  neverthe- 
less be  guUty  of  a  private  wroog  against  the 
plaintiff,  a  matter  which  in  our  opinion  need 
not  be  Investigated  tor  two  reasona:  first, 
because  this  suit  Is  not  against  Humphreys 
pmcmally;  and,  secondly,  because,  evoi  If 
Humphry  committed  a  wrong,  the  defend- 
ant dty  of  New  Orleans  cannot  be  held  lia- 
ble tlinetbr  in  damages. 

[S]  T^e  seocmd  proposition  rolled  upcm  by 
lAalntlff  ia  far  from  bring  easy  of  scflutlon. 

"The  dUtlnctioD  betwem  the  two  capacities 
oi  a  municipal  corporation  is  Important  and 
must  be  constantly  kept  In  mind,  bat  it  is  not 
always  easy  to  draw,  as  some  functions  sn 
close  to  the  line  and  are  held  govemmental  in 
■ome  states  hot  priTate  in  others,  or  even  in 
the  same  state  are  held  goTernmental  for  some 
purposes  .and  private  for  others."  R.  C.  L. 
vol.  19,  p.  e»8. 

If  the  dty  of  New  Orleans  merely  bad  au- 
thority from  the  Legislature  to  operate  a 
belt  railroad,  that  enterprise  might  TCfry 
plausibly  be  held  to  be  corporate  or  prirate 
In  Its  nature:  but  according  to  section  S, 
.Act  179,  p.  256,  of  1908,  the  maintenance  of 
the  Belt  Railroad  Is  lmi)osed  upon  the  dty  as 
a  duty  of  such  public  Importance  that  In 
.case  of  failure,  upon  the  part  of  the  dty  to 
carry  It  out,  the  board  of  commissioners  of 
the  port  of  New  Orleans  Is  empowered,  di- 


rected, and  aadwrtoed  to  adndidater  and  op* 
erate  the  system.  Whatever  doubt  may  oth- 
erwise exist  as  to  the  nature  of  the  functioo 
performed  by  the  dty  of  New  Orleana  In  a^ 
qidring,  owning  and  operating  a  belt  taft 
road  system/  It  must  yield  to  the  will  ot  the 
sovereign  thus  dearly  ejtpressed,  and  the 
court  cannot  escape  the  oondnaton  that  such 
function  is  gownmoital  and  the  dtj  oidy  && 
agracy  tbroog^  whldi  it  is  pariSonnad.  'R'e 
thereflsra  bold  tbat  i^alntUTa  aaoood  prti^ 
sltlon  Is  emmeona,  and  Chut  the  aptntiaa 
of  the  Bait  BaUioad  by  the  dty  ot  New  Or- 
leans la  a  govanmicntal  fundloo. 

[4,  i]  Plaintiff^  third  proportion  la,  in  osr 
opinion,  equally  unsound.  It  la  not  dispoted 
that  a  pollecsnan  In  the  perConnanoe  of  his 
duties  iM  a  govenuDsnt  agent,  and  that  Us 
negligence  and  careleasneas,  while  acting  In 
that  capadty,  cannot  give  rise  to  an  actlaa 
in  damages  ex  delicto  agalAst  the  munidpil 
oorpomtlfflt  which  employs  him.  Such  wts 
the  ground  upon  whldj  plalntUTa  demand 
was  refused  the  learned  Judge  (tf  the  dhr 
trtct  court.  But  plalntUC  seeks  to  dlstio- 
gulsh  Humphr^n^  occi^aticm  from  that  of  an 
ordinary' pollaeraan  and  to  ossiinilate  his  po- 
sltl<m  to  that  of  an  aiq>loy6  ot  a  private  cor- 
poration Incidentally  vested  with  police  au- 
thority. Humphreys  vnm  commliwloned  as 
a  policeman  by  the  d^  of  New  Orleans ;  be 
was  under  the  control  of  the  dty  authoii- 
ties ;  and,  though  he  was  assigned  to  a  sfir- 
dal  duty  under  a  particular  departnmt  of 
the  dty  administration  and  his  salary  mi^t 
have  bem  paid  revoinea  aocnOng  to  thst 
department,  bis  empU^ment  was  <a  flw  same 
natun  and  for  the  same  general  purpose  a 
that  of  any  other  policeman.  We  are  there- 
fore of  the  opinion,  whether  Hnmphreys  be 
considered  as  an  employs  of  the  Bdt  BaL- 
road  Commission,  a  governmental  funcdua 
or  whether  be  be  considered  as  an  ordhuiT 
policeman,  that  plaintiff  cannot  bold  tie 
dty  of  New  Orleans  liable  In  damages  ei 
d^cto  for  his  n^Ugence  or  carelessness. 

Judgment  affirmed. 

PROTOSTZ,  3t  absent  on  acoovnt  of  0> 
ness,  takes  no  part. 
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No.  21332. 

BIEGBL  T.  OITT  OF  NEW  OBLEANS  et  aL 

(Sttprema  Court  of  Lotdsiaaa.   Jnne  29*  1&18. 
Bebearins  Denied  Nov.  4,  1818.) 

favllahug  Iv  BdUorial  Slaff.) 

1.  MtrnlCIPAr,  OOHPOEATIONS  ®=>831(1)— CoN- 

DinoM  nr  Strebts  and  CTOVame— Pbbsok- 

jlI,  Injtbt—Lxabilitt. 
A  city  maiotaininR  opeti  ditches  and  a 
wooden  ci^vert,  conducting  drainage  water  from 
convergence  of  ditches  at  a  street  corner  to  a 
point  diaconalW  across  the  Intersection  of  the 
street!,  which  drainage  was  inadeqaate.  was  not 
liable  for  death  of  an  unattended  child  about 
four  years  old,  who  fell  into  ditch  and  was 
drawn  into  colvert  and  drowned,  by  reason  of 
its  failure  to  have  a  grating  at  end  of  culvert. 

2.  NxouerafCB  •ssSSO)  —  Oohtbibutokt 
Kbouosnck— Ohildbik. 

An  infant  under  four  years  cannot  be  blam- 
ed for  negligence. 

3.  MUWTCIPAL  C0BP0BATIOR8  *S>728— NEOU- 
OBNOB— PBBflONAI.  IlTJintT— <^XLDIBir— LlA- 
HUTT.  ■ 

Municipal  corporations  cannot  foresee  or 
guard  against  all  dangers  incident  to  the  rash- 
ness of  diiildren  and  are  not  insarers  of  the  lives 
or  safety  of  cbUdren. 

4.  MuHioiPix  OoifountonB  «s=723— Nbgli- 

obnok—Injubt  to  Cbildben. 
Municipal  authorities  may  presume  that  for 
every  child  under  the  age  of  discretion  there 
Is  some  one  ot«nfttare  judgment  on  whom  rests 
the  KwdBl  duty  and  reqxHimbilUy  for  the  safe- 
ty of^the  diUd. 

Appeal  Irom  Oivll  DlBtilct  Court,  Pariah  of 
Orleans;  T.  a  W.  mia.  Judge. 

Action  by  Mlcbael  M.  Blegel  against  tbe 
City  of  New  Orleans  and  tbe  Sew»age  asd 
Water  Board.  Judgnent  for  plaintiff  against 
the  City  and  iii  favor  of  the  Board,  and  the 
City  appeals.  Jadgment  annulled,  and  plain- 
tiff's snlt  dismissed. 

John  J.  ReUley,  Asst  City  Atty.,  and  .1.  D. 
Moore.  City  Atty.,  both  of  New  Orleans,  for 
appellant  OUfford  E.  Hays  and  Robert  J. 
FeiMnB,  both  of  New  Orleans^  fl>r  appdlee. 

O'NIELL,  J.  This  la  an  action  for  dam- 
ages for  the  death  of  the  plalntUTs  i^lld, 
who  was  drowned  In  an  aqueduct  or  culvert. 
The  suit  was  bron^t  against  the  sewerage 
and  water  board,  as  well  as  the  dty.  Jadg- 
ment was  rendered  against  tbe  dty  for  $4,- 
000,  the  sewerage  and  water  board  being  ex- 
onerated from  responsibility  for  tbe  accident 
The  city  alone  has  appealed. 

[1}  Hie  child  lived  with  his  grandparents, 
at  the  corner  of  two  unpaved  streets,  where 
there  were  open  ditches  about  2H  feet  de^ 
and  B  feet  wide.  The  eulvert,  being  a  wooden 
stroeture  2%  teet  deep,  S%  (or  possibly  6) 
feet  wide,  and  hearty  60  teet  laog,  condncted 
the  drainage  water,  from  the  point  of  conver- 
gence of  the  two  dibdiea  at  the  street  owner, 
diagonally  across  the  Intersection  of  tlw 
streets.  The  system  of  drainage  being  Inade- 
quate, at  the  time  of  the  aeddent,  a  rain  bad 
filled  Uie  ditches ;  and  the  miter  was  rusb- 

^^gvFor  otber 


Ing  through  the  culvert  Tbe  plalntitTs  child, 
nearly  four  years  old,  not  attended  by  an 
older  person,  was  playing  with  two  smaller 
children  on  the  sidewalk,  and  fell  Into  the 
ditch  near  the  end  of  the  culvert  He  was 
drawn  Into  the  culvert  and  drowned  before 
ttie  neighbors,  who  came  Immediately  to  res- 
cue him,  could  pry  np  tbe  heavy  planks. 

The  contention  of  the  plalntlfT  is  that  the 
municipal  authorities  were  guilty  of  negli- 
gence In  falling  to  have  a  grating  or  protec- 
tion of  some  kind  at  the  «id  of  the  culvert  to 
prevent  the  drowning  of  a  diild  who  might 
fan  Into  the  ditch.  It  is  argued  that  the  au- 
thorities had  warning  of  the  dangerous  situa- 
tion, from  complaints  made  by  the  grand- 
father of  the  child  and  by  otber  resld^ts  of 
the  neighborhood. 

Tbe  complaints  referred  to  were  merely 
that  the  drainage  was  Inadequate  and  the 
streets  impaaBaUe  at  times.  It  does  not  ap- 
pear that  any  one  in  tbe  neighborhood  ever 
feared  or  contemplated  mch  an  aoddent  as 
happened  to  tbe  plalntUTs  child.  And  we 
cannot  reconcile  our  minds  to  the  opinion 
that  tbe  munldpal  authotltles  are  to  be  blam- 
ed or  fonnd  guilty  of  actlonaUe  negllgwce 
for  their  failure  to  foresee  and  guard  against 
sudi  an  extraordinary  occurrence  as  tbia  was. 
We  are  not  assured— In  fact,  we  have  much 
doubt— that  a  gnttng  at  the  end  of  the  cul- 
vert, audi  as  is  suggested  !n  plalntlfTs  peti- 
tlon,  would  liave  saved  the  child's  life.  If 
such  a  safeguard  had  been  there  and  the 
cbUd  had  been  killed  by  being  burled  against 
it  we  might  now  be  wondering,  whether  the 
child  could  have  passed  through  the  unob- 
structed culvert  unhurt 

It  Is  not  contended  that  the  munldpal  gov- 
ernment was  at  fault  in  falling  to  have  rail- 
ings along  the  edge  of  the  sidewalks  to  pre- 
vent children  from  falling  into  the  gutters  or 
ditches.  On  the  contrarr,  it  must  be  conced- 
ed that  the  municipality  could  no  more  avoid 
tbe  possibility  of  a  dilld's  falling  Into  an 
open  ditch  or  gutter  than  It  could  make  It  im- 
possible for  a  dilld  to  fall  Into  tbe  river. 
The  plalntlfTs  contention,  therefore,  resolves 
Itsdf  Into  this:  That  the  dty  should  have 
had  life-saving  contrivances  for  diUdren  who 
might  fall  Into  an  open  ditch. 

[2-4]  The  duty  of  munldpal  corporations  (o 
ke^  the  streets  in  a  condition  of  safety  to 
the  public  has  been  extended  very  far  In 
some  EJurlsdlction^— 'In  fact,  to  tbe  limit 
where  we  think  more  consideration  must  be 
given  to  that  regard  which  ciach  individual 
shonld  have  for  his  own  safety.  It  is  true, 
an  Infiint  under  fonr  years  of  age  is  not  to 
be  blamed  for  negligence ;  bat,  as  a  corollary, 
munldpal  governments  cannot  foresee  and 
gnaM  against  all  the  dangers  incident  to  the 
rashness  of  children.  Manldpalltles  are  not 
Insurers  of  the  lives  or  safety  of  children. 
The  munldpal  authorities  have  a  right  to 
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prenime  that*  fiir  mtxf  dilld  undw  Uw  afe 
of  dlacretton,  Owre  Is  imne  oiw  of  matara 
Judgment  <m  wluuii  reats  the  apedal  dv^  and 
responalbUltj  for  the  safety  of  the  diild. 

Our  condusioD  la  tliat  tbe  dty  la  not  n- 
qwnslble  for  this  d^loraMe  aocideot. 

The  judgment  agalnat  tbe  dty  <tf  New  <^ 
leans  Is  annulled,  and  ^alntUTa  demand  la 
rejected,  end  bla  suit  dismissed  at  bla  cost. 

.  Nos.  21210  and  21838. 
nSCHES  T.  WEIJJS  FARGO  &  Oa 
EXPRESS  et  aL 

(Supmne  Court  of  Loaitlana.   June  29,  1918. 
RehMiiuff  Denied  Nor.  4,  1918.) 

(ByUetbiu  hy  SiitorM  Staff.) 

1.  Landlobd  and  Tbnakt  ^160(4>— Injubt 

TO  TbNART'B  EHPLOTlt— LIABIUTT. 
A  lessor  was  not  respousible  for  injury  to 
en^loji  -of  tensnt  from  the  fallins  of  a  step- 
ladder  nailed  to  end  of  a  platform,  where  ladder 
was  no  part  of  leased  premises,  and  was  not 
tbereon  when  leased,  or  thereafter  placed  there 
b;  any  officers  or  employ^  or  known  to  any 
officer  of  lessor. 

2.  Masteb  and  Sbbvant  ^>106(1)— Pxbsoh- 
Az.  Injubt— 8Ara  Place  fob  Wobk. 

Express  companj,  whose  leased  premises  in- 
cluded a  platform,  etc.,  and  which  furnished  so- 
other safe,  convenient,  and  intended  entrance 
and  exit  for  its  employes,  was  not  liable  to  em- 
ploy6,  injured  from  fall  of  stepladder  nailed  to 
end  of  platform  where  there  was  no  invitation 
to  use  it  as  an  exit,  and  it  was  not  ^mished  or 
placed  by  or  with  consent  of  company's  officers 
or  superior  aervanti. 

Appeal  from  CItII  District  Coait,  Parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Albert  O.  Fischer  against  the 
Wells  Fargo  &  Co.  Express  and  the  Illinois 
Central  Railroad  Company.  Judgment  for 
plalatlfl  against  the  Wells  FarRo  &  Co.  Ex- 
press, and  In  favor  of  defendant  Illinois 
Central  Railroad  Company,  and  plaintiff  and 
the  Wells  Fargo  &  Co.  Express  appeal,  and 
on  plaintiff's  death  bis  legal  representatives 
prosecuted  his  appeal.  Judgment  for  de- 
fendant Illinois  Central  Railroad  Cou^Miny 
affirmed,  and  judgment  against  Weils  Fargo 
&  Co.  Express  annulled  and  suit  dismissed. 

Johnston  Armstrong,  of  New  Orleans,  for 
appellant  Wells  Fargo  &  Co.  Express.  John 
J.  McGloskey  and  Malcolm  J.  Taylor,  both  of 
New  Orleans,  for  appellant  Fischer.  Lemle 
&  Lemle,  of  New  Orleans  (Blewett  Lee  and 
R.  V.  Fletcher,  both  of  Chicago,  lU.,  of  coun- 
sel), for  appellee  Illtnola  Cent  R.  Co. 

O'NIELL,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries.  A  stepladder  that 
was  nailed  to  the  end  of  a  platform,  on 
which  the  plaiDtiff  worked,  came  loose  and 
fell  when  he  stepped  upon  It.  and  be  suffered 
serious  injuries  by  the  fall.  The  express 
company  was  the  plaintiff's  employer.  The 
railroad  company  was  the  owner  aad  lessor 
of  the  premises  occupied  by  the  express 


company,  where  fhe  accident  occorrad.  The 
action  against  tbe  express  company  is  found* 
ed  upon  the  doctrine  of  responsibility  of  tbe 
master  for  failure  to  prorlda  a  safe  place  vt 
emidoymoit  for  tbe  semnt;  and  tlie  aetioo 
against  tbe  railroad  company  la  founded 
apon  Om  proTlstoos  nt  tte  CMl  Code,  to  tiu 
effect  that  the  owner  of  a  building  Is  respoe- 
slble  for  injuries  resulting  from  his  CaUars 
to  ke^  It  in  repair.  Jndgmoit  was  rendeted 
against  the  express  company  for  17.500: 
the  demand  against  tbe  railroad  ooovany  be* 
ing  rejected.  The  plaintiff  and  tbe  expreae 
company  both  appealed.  Thereafter  the 
plaintlfl  died,  and  Ids  legal  reprcaentaHvei 
are  prosecntlng  tbe  aweal  taken  by  Ubl 
niere  is  no  doiAt  or  dlqmte  aboot  ibe 
Impmrtant  ftwts  of  tbe  case.  Ttue  platfom 
fR»B  which  tbe  plaintiff  stepped  and  feD 
was  abont  fdar  feet  bU^;  the  top  of  tbe  lad* 
der  btfng  a  few  Indus  knrar.  uppntA 
ftom  tte  street  to  tbe  platfram  was  by  way 
of  an  lading  Intended  appareotly  tor  bodL 
pedestrians  and  wagons.  A  railroad  track 
extended  along  tbe  oppodte  aide  of  tbe  plat- 
form  and  Into  a  private  park  at  ttae  railroad 
company,  which  was  not  leased  to  tbe  express 
company.  Tin  end  of  ttie  platform,  on  vrtddi 
the  stepladder  was  nailed,  also  abutted  oa 
the  private  park.  The  employ^  of  the  ex- 
press company  were  neither  forbidden  nor  ex- 
pressly perndtted  to  go  through  tbe  private 
park  to  and  from  ttulr  woA.  ud  tbey  gen- 
erally used  tbat  route.  Some  of  ttw  raltnad 
employ^  working  on  or  abont  the  iwivaw 
cars  in  tlie  park,  also  went  to  and  tnm  Oietr 
woric  by  way  of  a  paved  walk  teadinc  to  die 
pr«nlses  occupied  by  tlie  express  compaor. 
As  a  matter  of  convenience^  thereAw^  some 
one  nailed  tbe  st^ladder  to  the  end  of  tbe 
platform,  and  it  had  been  there,  used  bsUi- 
ualiy  by  employ^  of  the  express  companj 
and  of  the  railroad  company,  for  several 
months  before  the  acddoit.  No  one  who  le^ 
tided  in  the  case  knew  who  had  put  the  la^ 
der  there.  It  has  the  appearance  of  a  dis- 
carded one  of  the-stepladdera  used  by  i>orters 
on  passenger  coaches;  and  the  supposlaon 
of  a  numt>er  of  the  witnesses  was  that  cme  of 
the  employes  of  either  the  railroad  compaaj 
or  express  company  nailed  the  ladder  to  ite 
end  of  the  platform  as  a  matter  of  coo- 
venlence  to  himself  and  other  employ^  It 
was  In  an  obscure  place,  beside  some  shrut*- 
bery;  and  no  officer  of  either  ctHnpany,  m't 
employ^  having  greater  authority  than  it*? 
plaintiff  bad,  knew  the  ladder  was  there. 
The  plaintiff's  work  was  to  load  and  unloaJ 
express  cars  placed  beside  the  platform.  Be 
had  been  working  during  the  night  before 
the  acddoat,  end  finished  a  few  mlnntes  I*- 
fore  6  o'clock  In  the  morning.  The  route  t'? 
his  home  was  alraut  BO  or  76  feet  shorrer 
through  the  park  than  by  way  of  the  street: 
and,  as  was  his  eosbun,  he  intended  to  tat< 
the  shorter  routes    Wben  be  a^vped  fir- 
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tbe  platform  to  the  top  st^  of  the  lad- 
der, the  nails  tliat  held  It  to  the  end  planks 
of  the  platfrom  gave  way  and  it  fell  to  the 
^onnd  with  bim.  There  Is  some  testimony 
to  the  effect  that  the  board  a  where  the  lad- 
der was  nailed  had  rotted;  bat  that  la  con' 
tradlcted,  and  the  moet  plausible  theory,  from 
the  evidence  before  na,  Is  that  the  ladder  was 
not  nailed  seenrely  enoagb  for  the  nails  to 
hold. 

[11  The  railroad  company  la  not  responsi- 
ble for  the  accident,  becmose  the  ladder  form- 
ed no  part  of  the  leased  property,  and  was 
not  even  on  the  premises  when  the  lease 
was  made,  and  there  Is  no  proof  that  It  was 
put  there  afterwards  by  any  officer  or  era- 
pk>y6  of  the  railroad  company. 

[Z]  Nor  do  we  find  any  basis  for  the  Judg- 
ment against  the  Mprern  company.  As  far 
as  the  evldenoe  shows,  the  ladder  was  not 
fnmlshed  nor  pnt  In  place  by  or  with  the 
knowledge  of  any  officer  or  superior  servant 
of  the  express  company.  The  latter  fomlsb- 
ed  a  safe  and  convenient  way  for  the  em- 
ploy^ to  go  to  and  from  th^r  woA.  That 
was  by  way  of  the  incline  extendhig  to  or 
towards  the  street,  and  that  was  6)e  pr(^r 
route — the  only  route  provided  or  Intended — 
for  the  enuxloy^  to  go  to  and  from  their 
woik.  There  was  no  invitation,  express  or 
implied,  for  any  employ^  of  the  express  com- 
pany to  go  through  the  private  park  of  the 
railroad  company;  hence  no  duty,  on  the 
part  of  the  express  company,  to  furnish  a 
safe  means  of  getting  down  from  the  plat- 
form Into  the  park. 

The  Judgment  In  favor  of  the  railroad  com- 
pany is  affirmed,  and  the  Judgment  against 
the  express  company  Is  annulled,  and  the 
snit  disroisMri.  at  the  oott  of  the  plaintiffs. 

No.  22906. 

VANON  V.  LOUISIANA  KT.  A  NAV.  CO. 
(Supreme  Court  of  txiuielana.   Nov.  4.  1918.) 

(SvUmbua  bw  <A«  Court.) 

BAII.BOADB  «B»S81(8)— UTJUBT  TO  PnaOH  OH 

T  RACK* 

One  who  Is  negligent  cannot  recover  dnmagee 
from  a  railroad  company  for  personal  injuries, 
and  where  tlie  oompany  is  not  negligent. 


Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Jndge. 

Action  by  Eliza  Vanon  against  the  Louisi- 
ana Railway  &  Navigation  Company.  Judg- 
ment for  idalntlfl  for  $1,000,  and  defendant 
appealB,  and  plaintiff  answering  the  api>eal 
asks  for  an  Increase  In  the  amount  of  the 
Judgment.  Judgment  reversed  and  set  aside, 
and  suit  dismissed. 

Foster,  Milling,  Seal  ft  Sfilllng,  of  New 
Orleans,  for  appellant 

Joseph  Rosenberg  and  Thomas  E.  Vorlow* 
of  New  Orleans,  for  vj/jfeOee. 


SOMMBRYILLE,  J.  Defendant  appeals 
from  a  Judgment  for  fl.OOO  In  favor  of  plain- 
tiff, for  personal  injuries  suffered  by  her 
while  walking  on  the  track  of  the  defmdant 
company  in  the  city  of  New  Orleans. 

Plalntlfl  answers  the  appeal,  and  asks  for  , 
an  Increase  In  the  amount  of  the  Judgment. 

The  defendant  company  denies  the  alleged 
negligence  on  its  part;  and  charges  that 
plaintiff  was  a  trespasser  on  Its  yards,  and 
that  she  was  negligent. 

The  evidence  of  plaintiff  is  nno»tain  and 
contradictory,  and  nrast  be  rejected  for  the 
most  part. 

The  testimony  of  defendant's  witnesses 
shows  that  plaintiff  negligently  walked  upon 
the  track,  and, that  she  failed  to  heed  the 
BiffOftls  given  by  defendant's  onploy^  and 
leave  the  trad£  in  time  to  avoid  coming  into 
collision  with  the  engine,  which  ratted  In 
bur  InJnrles.  The  locomottve  of  tlie  defend- 
ant company  waa  properly  manned  with  a 
lookout,  and  the  warning  signals  of  Its  ap- 
proaA  were  given  and  heeded  by  others  who 
were  near  tbe  plaintUI  at  the  tiDw. 

We  find  that  Hie  plaintiff  mm  negUgeat, 
and  tliat  the  d^ttidant  waa  not 

It  Is  therefore  ordered,  adjudged,  and  de* 
creed  that  the  judgment  appealed  from  be 
reversed  and  set  aside;  and  that  there  be 
Judgment  in  favor  of  defendant  dismissing 
plaintiff's  suits  at  her  costs. 

FROYOSTT,  J.,  absent  on  aooount  of  Ill- 
ness, takes  no  part. 
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No.  23014. 

TH0UP60N  T.  DAT,  Sberif  and  Tux  CM»e- 
tor,  «t  d. 

(Snprtme  Coart  «f  Louiiluft.   Nor.  4,  1918.) 

fSyUahut  hv  the  Cottrt.i 

1.  TAXAliON  «=a98  —  PbOFERTT  SUBJSCT  — 

RiQUT  TO  Vessel. 
A  TMsel  cngajted  in  oversent  trade  ceases  to 
be  a  seagoing  vessel  when  it  is  wredted  and  sunk 
and  sold  by  the  owners  to  third  parties.  It  then 
becomes  simply  valuable  wreckage,  and  sabjcct 
to  assessment  and  taxatioti  m  the  property  of 
the  new  owners,  situated  within  the  state. 

2.  Taxation  «s>611(5)  —  iBSEonLABiTiEs  or 
Assessment— In  JU  NCTi  ON— Petition  . 

Only  those  irrefnlaritirs  ebarged  atesiiist  u 
asseHsment  of  propel^  which  are  alleged  in  the 
petition  will  be  considered  by  the  court  espe- 
cially where  there  is  Bo  evidence  to  aopport  the 
Irrefulsritiea  alleted  In  the  atsmDsnt. 

AK>eaI  Twenty-fiecond  Judicial  Dis- 
trict Gonrt,  FBildi  of  Bait  Baton  Booge; 
H.  V.  Bninot,  Judffa. 

Action  for  taijanctloa  bj  3.  W.  Tbompflon 
c«alnst  B.  B.  Day,  Sheriff  and  Tax  Oollector, 
and  otben.  Judgment  for  d^endants,  dls- 
BolTing  tlie  preliminary  InjonctloDS  and  dla- 
mlMing  tlie  aolt,  and  i^nttfl  aitpeiUa.  Af- 
flrmed. 

T.  Jones  Cross,  of  Baton  iiouge,  for  appel- 
lant. 

A.  V.  Coco,  Atty.  Oen.,  and  A.  J.  TTiomas, 
of  Baton  Bouge  (W.  Carmtli  Jones,  of  Baton 
Bouge.  and  Harry  P.  Sneed,  of  New  Orleana* 
of  conns^,  tor  apiwlleea. 

SOMMERVILLE,  J.  Plaintiff,  domldted 
and  residing  In  St.  Louis,  Mo.,  enjoins  tlM 
seizure  and  sale  of  the  steamship  Gut  Heil 
for  taxea  for  IftlS,  1916,  and  1&17.  Tba  t«»> 
sel  bad  been  rammed  and  snnk  in  1&12,  and 
has  been  lying  partially  submerged  in  the 
Mississippi  river  since  tliat  time,  within  tbte 
parish  of  East  Baton  Rouge.  Plaintiff  be- 
came the  owner  In  November,  1916. 

Plaintiff  claims  exemption  from  taxation 
for  his  property  under  tiie  federal  and  state 
ConstltutioDS,  and  he  alleges  irregularities 
in  the  assessments  thereof. 

There  was  judgment  In  favor  of  the  d^end- 
ants,  dissolving  the  preliminary  Injunctions, 
and  the  suit  was  dismissed.  Plaintiff  has 
appealed. 

The  Constitution  provides  for  the  taxing 
of  all  property;  and  the  revenue  statute  im- 
poses taxes  upon  all  vessels,  for  which  taxes 
have  not  been  paid  at  their  domiciles. 

[1]  The  Gut  Heil  ceased  to  be  engaged  In 
overseas  trade  In  1012  when  she  was  rammed 
and  sunk  In  the  Mississippi  river.  At  that 
time,  she  became  valuable  wreckage,  owned 
by  German  citizens,  who  subsequently  sold 
her  to  others ;  and  she  finally  became  the 
property  of  the  plaintiff. 

As  the  vessel  was  not  engaged  In  overseas 
trade  at  the  time  it  was  assessed  for  taxa- 
tion, and  as  it  is  not  alleged  or  shown  that. 


aba  waa  raglstered  at  any  port  whatever,  or 
that  taxes  had  been  paid  thereon  in  any 
place,  the  action  of  the  defendant  in  assess- 
ing tba  pnq^erty  is  not  violative  of  the  com- 
merce clause  of  the  federal  OiMiatitutloa. 
The  osseagment  and  taxation  of  lier  la  not 
an  interferenoe  with  Interatata  or  forelgB 
onumeroa  to  any  extent 

Until  the  Teasel  baa  been  raiaed  and  she  is 
engaged  in  interstate  or  overseaa  trade  and 
commerce,  which  may  now  be  her  true  condi- 
tion, she  was  not  exempt  from  taxation  oo- 
der  the  amendment  of  the  state  CoDstitaUoa. 
Act  Na  263,  p.  38,  Bx.  Seea.,  1917.  Only 
ablps  ragaged  in  overseaa  trade  and  com* 
mercer  and  domiciled  In  a  Louidana  pwt, 
are  exempted  from  taxation  under  the 
amendment. 

■  The  Out  Hell  has  not  been  fftgf^rwl  in  eom- 
merce  stnce  1912 ;  she  haa  not  been  a  vend 
Incidentally  or  temporarily  detained  In  tbe 
pariah  of  East  Baton  Bovge  for  any  canse. 
Her  owneta  took  or  sent  ber  tbere  for  the 
purpose  of  commerce;  bat  after  die  was 
sank  and  had  become  a  wre<A  tb^  abandoa* 
ed  their  intoition  of  engagli^  ber  ftirllher  la 
commerce,  and  they  sold  the  wreck.  TV 
present  owner  bought  a  wrecked  voaael,  per- 
haps with  the  intention  of  raising  tmr  and 
engaging  her  in  overseas  commeroe;  bnt  as 
such  wreckage  she  was  aabject  to  taxatkn. 
antil  she  la  oigMad  in  orsraoaa  trade  an4 
CoiiuBere& 

[i]  In  aifnmMit,  It  waa  stated  ttiat  tlw  u- 
seesments  were  anpiAeaaental,  and  tbat  they 
had  beoi  made  In  tba  naaie  of  an  Duknovn 
owner  for  two  oaF  tbe  fliree  yeara,  and  for  all 
three  years  <m  one  roll,  Instead  of  on  sepa- 
rate TcHiA,  la  191T.  Bat  Hwae  matters  woe 
not  alleged  In  tbe  peCltioD,  and  Uwre  was  as 
evidence  on  these  points,  except  In  answer  to 
the  queatioi  by  tbe  ooonsd  for  tbe  defendr 
ant,  "Did  yon  know,  at  tbe  time  ahe  yns  as- 
sessed to  unknown  owners,  who  her  owner 
was?'  ttie  assessor  answered,  *^  did  not" 

It  la  alleged  hi  the  p^Utloo: 

Tbat  the  defendant  the  tax  assessor  "asseswd 
said  steamship  for  the  years  of  1915,  1016,  anJ 
1917,  at  a  valuation  of  $100,000  for  each  of  said 
years.  •  •  •  That  tbe  assessment  stud  Iev7 
of  said  taxes  npon  said  ship  are  ill_^al,  noil,  mad 
void  because,  under  the  manner  in  whidh  said 
assessment  and  levy  have  been. made  by  the  is- 
Bessor  of  tbe  said  parish  of  East  Baton  Boage, 
no  review  of  said  assessment  had  bera  had ;  tbe 
owna  had  no  opportunity  ot  means  of  inqtectka 
and  correcticm  of  said  assetsment  and  levy;  and, 
particularly,  had  not  puhlished  a  notice  in  a 
newspaper  published  in  this  parish  that  the  list- 
ins  of  this  property  has  been  completoi  and  titt 
estimated  valoatiou  made  therein  by  the  asses- 
Bor,  and  that  said  list  shall  be  exposed  in  the 
office  of  the  assessor,"  etc 

Plaintiff  offered  no  evidence  In  support  of 
these  allegations,  except  to  examine  the  a^ 
ses^or,  as  on  cross-examination :  and  be 
testified  that  the  property  was  listed  and 
valued  by  him  in  April,  and  that  tbe  roils 
were  subsequently  submitted  to  the  police 
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}nT7i  ilttliw  u  n  board  ot  reTlewcm,  who 
reviewed  the  esaeasment  raUs  tor  1917  In  Mb 
office.  The  asBesBor  pubUahed  a  notice  in 
the  State-Times,  a  dtdiy  newspaper  pubUab- 
ed  in  the  city  of  ^aton  Bouffe.  on  Wednes- 
day, May  2,  1917,  notifying  "all  persons  lia- 
ble to  taxation"  that  the  aasessment  rolls 
had  been  completed  end  that  the  lists  would 
be  exposed  In  hia  office  for  inspection  and 
correction,  for  a  term  of  20  days  banning 
next  after  10  days*  notice  ahaU  have  ex- 
pired. All  taxpayers  were  Invited  to  exam- 
ine the  rolls  and  to  teat  the  correctness  of 
the  same  In  a  manner  prescribefl  by  law. 

A  sLraUax  notice  wa^  published  In  ther 
same  paper  August  22,  1917,  stating  that  a 
board  of  state  alEairs  had  offidally  paaaed 
on  the  uaeasmenta  for  state  purposes,  and 
that  the  rolls  were  In  the  assessor'a  office  and 
open  for  Inspection  for  20  days;  and  tax- 
payers were  notlfled  to  examine  their  assess- 
ments prior  to  meeting  of  the  police  Jury, 
sitting  -hB  a  board  of  review,  the  meeting  to 
be  held  September  11.  1917. 

The  Irregularities  in  the  assessments  as 
set  fortli  In  the  plalntlCC's  petition  were  dis- 
proved by  the  above  referred  to  evidence  and 
the  asseBsments  must  therefore  stand. 

The  jndgmrat  appealed  from  Is  affirmed, 
at  aroellaot's  coat. 

O'NIELL,  J.,  takes  no  part,  having  been 
absent  daring  the  argmnoit. 

PKOVOSTT,  J.,  absmt  on  account  of  Ill- 
ness, takes  no  part. . 
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BROOKS-SCANLON  CO.  v.  RAILROAD 
COMMISSION  OF  liOUISIANA. 

In  r«  BAIUEtOAD  COMMISSION  OV  LOUI- 
SIANA. 

(Sopreme  Court  of  Louisiana.   Nov.  4^  1918.) 
(SvWaim*  hy  Bditorial  6iaff.) 

1.  GOUSTS  «»209(1)— SOPKBVISOKI  COKTBOI/— 

Consideration  or  MfiaiTS. 
tn  suit  to  set  aside  order  of  Railroad  Com- 
misBioQ,  wherein  an  injanction,  obtained  by  com- 
mission, was  set  aside,  and  it  applied  for  writs 
of  certiorari  and  prohibition,  vatidity  of  order 
can  be  passed  upon  only  by  virtue  of  Supreme 
Court's  juriBdiction  on  appeal  in  regular  ooutse. 

2.  COTJBTB  ^=3>207(2,  5)  —  StrPEKVISOBT  JUBIB- 
DlCnOlV— DCHIAL  OV  RBUEOy, 

In  such  auit,  wherein  injunctitm  obtained  by 
commission  waa  set  aside  on  bond,  and  where  it 
ma<Ic  no  demand  on  trial  judge  to  vacate  order 
of  dissolution  or  any  attempt  to  soapend  execu- 
tion of  onler  by  anspenaive  appeal,  ita  applica- 
tion to  Supreme  Court  for  supervlaory  writs  of 
certiorari  and  prohibition  will  oe  denied. 

Suit  1^  the  Brooks-Scaslou  Company 
against  the  Railroad  Commission  of  Louisi- 
ana to  have  an  order  of  the  commissUm  set 
aside,  In  whidi  defendant  obtained  an  in- 
junction.  Injunction  set  aside,  and  the  com- 


mission applies  for  writs  of  certiorari  and 
pTOhibitlm.   Writs  refused. 

W.  M.  Barrow,  Asst.  Atty.  Gen.,  for  re- 
lator. 

B.  O.  ft  B.  Beld,  of  Aznlte^  for  revKmdent. 

I£OHB,  X  The  Ballroad  Orauoisrion  of 
Louisiana,  i«lator  in  the  presoit  proceed- 
li^,  after  due  hearing.  Issued  on  August  5. 
1918,  Its  order  No.  2228,  directing  plaintiff, 
the  Brookft-Scanlon  Company,  to  c^ierate  its 
narrow  gauge  line  of  railroad  between  Kent- 
wood,  La.»  and  ^diley.  La.,  by  running 
mixed  passenger  and  freight  trains  thereon 
upon  snch  convenient  schedules  and  upon 
such  days  as  may  be  aj^uroved  by  the  com- 
mission. On  Anguat  16,  1918,  the  plaintiff 
then  brooght  suit  in  the  district  cour^  in  the 
parish  of  East  Baton  Rouge,  to  have  the 
order  2228  set  aside  and  annnlled  as  unjvst, 
nnreasonable,  and  nltra  vtres.  Shortly  Oi&n- 
after,  relator  answered  the  denand  of  plain- 
tiff, and,  alleging  that  plaintiff  was  taking  up 
the  rails  and  tearing  the  trade  of  Its  rail- 
road, reconvened  and  obtained  on  September 
5,  1018,  an  order  of  Injunction  prohibiting 
plaintiff  from  disturbing  or  destroying  Its 
railroad  track  between  Eentwood  and  Hack- 
ley.  On  application  by  plaintiff,  the  district 
Judge  set  aside  the  order  of  Injunction  on  a 
bond  for  f76,000,  whereupon  relator  filed  In 
this  court  the  present  proceeding,  In  which  It 
prays  that  a  writ  of  prohiblfckHa  issue  to  the 
Judge  of  the  Twenty-Seeond  Judicial  dis- 
trict court  for  the  parl^  of  East  Baton 
Rouge  and  to  the  plaintiff  her^,  forbid- 
ding them  from  further  proceeding  in  said 
cause,  and  commanding  them  to  show  cause 
why  said  writ  of  prohibition  shonld  not  be 
made  perpetuaL 

Opinion. 

[1]  In  the  brleft  filed  by  relator  and  by  re- 
spondent, much  of  \he  argument  is  devoted  to 
the  merits  of  the  controversy  now  i>endlng 
between  the  parties  in  the  district  court.  We 
are  powerless  at  the  present  time  to  trench 
upon  the  question  of  the  validity  of  the  or- 
der No.  2228  of  the  Railroad  Commission,  be- 
cause that  matter  may  only  be  passed  upon 
by  this  court  by  virtue  of  Its  appelate  Juris- 
diction when  the  case  comes  up  on  appeal  in 
regular  course. 

[Z]  The  preliminary  question  to  be  decided 
here  Is  whether  relator  has  the  right  to 
Invoke  the  supervisory  process  of  this  court 
without  first  exhausting  its  remedies  In  the 
trial  court  After  the  respondent  Judge  or- 
dered the  injunction  of  September  5,  1918, 
set  aside  on  bond,  relator  made  no  demand 
upon  him,  either  to  vacate  the  order  of  dls- 
sc^utlMi,  which  he  might  have  done  In  a 
proper  proceeding,  nor  did  It  attempt  to  sus- 
pend the  execution  of  the  said  order  of  dis- 
solution by  suspenslvely  appealing  from  It; 
but  relator  at  ouce,  without  giving  the  trial 
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Jodse  an  oi^rtmitty  to  correct  tbe  error.  If 
error  tfaertf  wai.  In  Issuing  said  order,  ap- 
plied to  this  court  for  remedial  wrlta.  Re- 
lator made  no  attempt  to  obtain  relief  from 
tbe  district  court,  bnt  at  once  came  bere  for 
redress,  which,  so  far  as  the  record  shows, 
has  never  been  refosed  to  it,  and  whlcb  most 
Ukely  It  mJ^t  readily  have  aecored  frmn 
that  tribunal. 

We  lat^  held  In  Oie  case  of  Flremai's 
Insurance  Co.  w.  HaTa.  141  La.  847*  7S  South. 
79,  that: 

"The  Supreme  Court  will  not  exercise  mper- 
vtoorr  JurlsdictiMi  bj  the  ianance  of  ■  writ  of 
probmition  to  a  court  of  original  Jurisdtction, 
when  it  appears  from  the  re«»d  tbat  the  party 
oomplaininir  has  made  no  attempt  to  obtain  re> 
lief,  and  mi^t  have  obtained  It.  from  the  eonrc 
of  original  Juriwliction." 

The  rule  of  practice  as  thus  announced 
rests  npon  numM^us  adjudications  of  this 
court.  It  la  sound,  conservatlTe,  and  nec^ 
essary  to  the  orderly  administration  of  jus- 
tice; and  by  reason  thereof,  It  la  ordered  that 
the  rule  to  show  cause,  herein  Issued,  be 
vacated,  and  the  writ  apidled  for  refoaed, 
at  the  costs  of  relator. 

PROroSTT,  J.,  aboent  on  account  of  lU- 
neas,  takes  no  part. 


a48I«.) 

No.  21715. 

SABZNB  TRAM  CO.  T.  JUROENS  et  aL 
(Supreme  Court  of  Loviatana.   Not.  4,  191&) 

(B^Mtvt      JSHforiai  Bigg.) 

1.  Libel  akd  SLANon  •»6<i^AonoirABU 

Woane— INJTTRT  to  BtmiNEsa 
False  all^ations  in  petitiooB  accnaing  plain- 
tiff of  certain  acta  of  fraud  ea  a  stockholaer  and 
director  of  a  corporation  were  llbelooa. 

2.  Libel  aitd  Slandbs  ^3>56(2)  —  Truth  of 
ALLEOAnoNS  —  Pbobablb  Causb  fob  Bb- 

LIEF. 

Where  plaintiff  employed  an  expert  acconnt- 
ant  to  audit  the  books  of  a  corporation  and  had 
his  report  disclosing  facts  pertaining  to  transao- 
tiona  on  whicb  its  charges  <tf  fraud  against 
plaintiS^,  a  atockholder  and  director,  were  judi- 
cially made  in  its  petitions,  there  was  no  prob- 
able cause  for  pUuntifl  to  bellen  audi  allega- 
tions true. 

8.  lABXL  ANO  SLANDEB  ^b56(2) —ABSOLUTE 

PairiLKOE— Judicial  Pboceedinob. 
No  one  has  a  right  or  privilege  to  deem  ap- 
propriate or  pertinent  to  an  issue  prest^nted  for 
decision,  in  a  judicial  proceeding,  a  IUmIous  alle- 
gation that  he  knows  is  false,  or  that  he  has  no 
Just  or  pn^ble  cause  to  believe  is  true, 
4.  Libel  and  Slandeb  4=3121(1)  —  Discre- 
tion OF  Tbial  Coort— Damages. 
A  judgment  for  $1,000,  in  an  action  for  a 
libel  contained  in  petitions  In  judicial  allega- 
tlous,  in  view  of  plaiutifPa  extended  business 
de^ittgs  and  bis  high  commercial  and  social  po- 
sition, and  io  view  of  Civ.  Code,  art  1934,  gi?w 
ing  much  discretion  in  assessment  of  damages 
to  trial  judge,  was  not  an  abuse  of  discretion. 

Appeal  from  Civil  District  Court,  Pariah 
of  Orleans;  B.  K.  Skinner,  Judge. 

Acti(»i  by  the*  Sabine  Tram  Company 
aicalnst  George  Jurgena  and  others,  with  re- 


ooDventlonal  demand  for  dansages  tor  Ubd 
d^endant  Gecwte  Jurgena.  Jodgmcat  for 
defendant  in  reconvention  for  part  of  hla 
claim,  and  he  appeals.  Afflrmefl. 

l((<noA^  &  Bcsiodlet,  of  New  Orieau, 
for  appellant 

Howe,  Fenner,  Spoicer  A  Oock«>,  of  Nev 
Orleans,  and  B.  A.  Gietf ,  of  MenaiAla;  Itan, 

for  appellee. 

O'NIEU^  jr.  -The  only  matter  in  cootot 
here  Is  a  reconventl<Mial  dfwtand  on  tbe  pan 
of  the  defendant  Qeorie  JTuieBs  for  flf<*"r* 
for  llb^  baaed  upon  Jqdtdal  aU^atfons  In 
which  tbe  plaintiff  accoaed  him  oC  eertak 
acta  of  fraud. 

Tbe  allegattona  complained  of  were  made 
by  the  plaintiff,  first  In  Us  orlgfnal  peUtkM 
tn  tbla  suit,  then  In  a  aoivleBMntel  petltka, 
and  afterwards  In  a  peUtloa  filed,  at  dK 
Inatlgatloa  of  the  plaintiff,  hy  th«  zcedwr 
of  a  corporation  styled  Soathwestem  Lumber 
ft  Bzporttoc  Oompany,  of  wbldi  Jnrsua  was 
a  stockholder  and  Erector.  Jnigens  wis 
acquitted  of  the  charges  of  fraud  by  the  jndg- 
ment  of  this  court  Bee  Peck  v.  Southwest- 
ern Lumber  ft  Exporting  Co.  (Interrenttai  «f 
Sabine  Tram  Ca),  131  La.  177. 6»  Sontli.  113, 
and  Commercial  Oermania  Trust  ft  Savins 
Bank,  Bectfm,  v.  Jnrgoia,  184  La.  765.  SI 
Sooth.  708.  Thereafter,  on  this  reconTCDtlos- 
al  donand  of  Jurgena  for  $79,000  damages 
Cor  libel,  the  oonrt  gave  Judgmoit  tn  his  fo- 
Tor  tut  91,000;  and  he  proeecntes  Oda  mpp^^ 
The  Sabine  Tram  Company,  answering  tbe 
appeal,  prays  fliat  the  demand  be  rejected 
entlr^. 

[1,  2]  nte  diarges  of  fraud  were  essentia)* 
ly  tnjarions  to  appellant,  and,  having  been 
found  to  be  untrue,  were  Ubeloust  Hie  appri* 
lee  had  onployed  an  expert  accountant  ti> 
audit  the  books  of  the  Southwestern  Lumber 
&  Exporting  Company  and  bad  his  repon 
disclosing  the  facts  pertaining  to  the  trans- 
actkms  on  whldi  Uie  charges  of  fraud  woe 
made  against  appellant  Hence  there  wsj 
not  probable  cause  for  app^ee  to  b^eve  to 
be  true  the  aUegaUou  whldi  have  been  ad- 
Judged  false. 

[S]  The  contention  of  the  appellee  is  that 
the  allegations  complained  of  w»e  protected 
by  an  absolute  privilege  because  they  we«« 
pertinent  to  an  Issue  presented  for  dedsioD 
in  a  judicial  proceeding.  The  learaed  counjaej 
for  appellee  Invoked  tlie  doctrine  preraiiinK 
In  England  and  In  the  juilsdlctiOD  of  some  of 
the  courts  of  this  country  that  every  allega- 
tion that  la  patinent  to  an  lasoe  preaented 
for  decision  In  a  judicial  proceeding  is  pro- 
tected by  an  absolute  privilege,  and  tba: 
such  an  allegation  cannot  be  a  cause  of  a^ 
tion  for  libel  <nr  Blander  even  thongta  tt  wa« 
a  false  and  tnjurlooa  aceoaatlon*  and  em 
though  the  party  making  It  knew  It  wa^ 
false,  or  had  not  juat  or  probatrie  cause  tc 
believe  It  to  be  true.   It  Is  sufficient  to  sav 
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Qiat  that  doetitae  hu  do  place  In  tbe  nrstem 
of  law  prevailing  In  Ltalslana.  See  Le- 
scale  r.  SclnnulX.  U6  Id.  89B.  40  Sooth. 
708,  reviewing  and  reconciling  the  Jurispru- 
dence on  the  snbject  No  cno  has  a  ri^t  to 
deem  approfirlate  or  pertlnttit  to  an  teae 
presented  for  deddon  in  a  Jndldal  proceed- 
ing a  Ubelons  allegation  that  he  knows  lb 
false  or  that  he  has  not  Just  or  probable 
cause  to  believe  Is  true. 

[4]  The  only  question  to  be  determined, 
therefore,  is  whether  the  district  judge  has 
allowed  more  or  less,  than  adequate  compen- 
sation for  the  Injury  done  to  appellant.  The 
evidence  shows  that  his  business  dealings 
extended  far  and  wide,  that  hLa  commercial 
standing  and  social  position  were  very  high, 
and  tUat  the  Injury  he  suffered  was  therefore 
somewhat  serious.  It  would  serve  no  pur- 
pose, however,  to  discuss  the  evidence  on 
that  subject  The  amount  of  the  Judgmoit 
Is  a  rabstantlal  sum.  The  aiq)eUant  is  a 
man  of  large  means,  to  whom  the  vindica- 
tion he  has  received  by  the  Judgment  of  this 
court  Is  perhaps  more  compensating  tlian  a 
considerable  sum  of  money  would  be.  Tfae 
provision.  In  article  1934  of  the  CAvU  Code, 
that,  In  the  assessment  of  damages,  In  cases 
like  this,  much  dlscretI<Hi  must  be  left  to  the 
Judge  or  Jury,  refers  particularly  to  the  trial 
Judge  or  Jury.  It  does  not  appear  that  there 
was  an  abuse  of  discretion  In  ■the  ataawment 
of  damages  In  this  case. 

The  Judgment  appealed  from  is  affirmed. 
The  appellee  is  to  pay  the  coats  of  the  di»> 
trict  court;  tbe  appellui^  tlie  coats  of  ap- 
peal. 

PBOTOSTY,  3.,  absent  on  aoooont  oC  lU- 
ness,  takea  no  pact. 


<143  La.) 

No.  23254. 
WILLIAMSON  T.  OBIDELLB  et  al. 
(Supreme  Oanrt      Loolsiaaa.   Nor.  4,  1018.) 

(SgtMiu  hv  BiitorM  Stag  J 

CouHTS    «=>224(:q  —  Louisiana  Snpaaiat 
Court— JuKiaDicTioN— Amount. 

lb  a  auit  to  have  a  municipal  election  de- 
clared void,  and  in  the  alternative  that  plafaitlff 
be  decreed  mayor,  without  aUegation  of  evi- 
dence of  amount  involved,  and  where  ealary  of 
mayor  could  not  be  over  $2,000,  tbe  Supreme 
Court  was  without  Jurisdiction  of  plaintiiri  ap- 
peal. 

Appeal  from  Sixth  Judicial  District  Conrt, 
Parish  of  Horehonse;    Ben  C.  DawUna, 

Judge. 

Suit  by  George  F.  WilUanraoa  against  Dr. 
R.  L.  Crldelle  and  others.  From  a  Jodtfment 
dismissing  fba  suit,  plaintiff  aiVMla.  Appeal 
dismissed. 

J.  T.  Shell,  of  Bastrop,  tor  appellant. 
H.  Flood  Madison,  of  Bastrop,  tor  appel- 
lees. 


On  Motbm  to  Dismiss  AppeaL 

SOMMERVILLE,  J.  Plaintiff  appeals  from 
a  Judgment  dismissing  his  suit  to  have  de- 
clared null  and  void  the  municipal  election 
held  In  the  village  of  Bonita  on  April  16, 
1918,  and,  in  the  alternative,  that  he  be  de- 
creed to  have  been  elected  mayor  of  the  vil- 
lage. 

There  is  no  all^atlon  or  evidence  In  the 
record  as  to  the  amount  Involved.  ThB  sala- 
ry of  the  office  of  mayor  of  a  Tillage  for  two 
years  cannot  be  over  $2,000.  The  court  Is 
therefore  without  Jurisdiction. 

Tot  the  reasons  assigned  In  Bownd  ▼.  Oor- 
mlsh,  130  La.  739,  68  South.  S28,  Landry  r. 
Gonsoles,  142  La.  677,  77  Soufli.  287,  Aubert 
v.  Bums,  142  la.  895,  77  Sonth.  T82,  Oberly 
v.  Galcaalen  Parlrii  SdMxA  Board,  142  La. 
788,  7T  South.  eOO,  DeJean  Breanz,  140  La. 
378,  78  South.  288,  and  the  authorities  cited 
In  those  cages 

The  appeal  la  diamlssed. 

PBOTOST;,  7.,  absent  on  acconnt  of  iU> 
ness,  taksaao  part 


a48  La.) 

No.  22016. 
Suei!«MtoD  of  LASSBIONB. 
(Supreme  Conrt  of  Louialana.   Nov.  4,  1918.) 

fSvUdbiu  »v  Bdttoridl  Bt«ff.) 

EXBCUTOBS  AWD  ADHINtST&ATOaS  *=3l{>— Ju- 

■isDicnoN— DoHicnx  of  Dscbased. 
Where  a  husband  ^andoDB  his  wife,  and 
goes  and  resides  with  another  woman,  the  wife 
cannot  follow  him,  and  her  domicile  does  not 
ft^ow  his,  notwithstanding  Civ.  Oode,  arts. 
88,  120,  and  at  her  death  at  huaband'i  former 
residence  she  would  be  domiciled  there  in  re- 
spect to  jurisdiction  over  her  succession. 

Apjieal  from  Civil  District  Court,  Parish 
of  Orleans;  E.  E.  Sfcinner,  Judge. 

In  the  matter  of  the  succession  of  Mrs. 
Florlska  Lasselgne^  wife  of  PrajQOols  P. 
lions.  Petition  by  Francois  P.  Lions  to  be 
appointed  administrator,  opposed  by  tjie 
heirs  of  the  deceased,  was  denied,  his  de- 
mand dismissed,  and  he  appeals.  Affirmed. 

Alfred  D.  Dansicer,  of  New  Orleans  (Per^ 
dval  H.  St^n,  of  New  Orleans,  of  counsel), 
for  appeUant 

J.«V.  Qienet,  of  OaryvUle,  for  appellees. 

JMOWSlt  J.  Frano^P.Uonflandhiswlfe, 
nnrlska  Laasdgne,  resided  for  many  years 
In  die  parish  of  St  John  the  Baptist,  where 
they  reared  a  family  ot  five  children,  ail  of 
wboM  bara  attained  the  ase  of  majority. 
Some  eight  or  nine  years  before  the  instltn- 
tlOD  of  the  presoit  proceedings,  Lions  aban- 
doned the  matrlnumlal  domicile  In  St  John 
and  wait  to  New  Orleans,  whoe,  as  Indiott* 
ed  by  the  eridiiiac^  he  faaa  since  rasided  with 
another  w<»nan.   His  wlfo  r«nalned  In  St. 
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John,  where  tfie  died  In  Janoan;,  1916.  Her 
succession  was  opened  In  tliat  pariah,  and 
her  five  children  were  put  in  iMsaessioo  of 
her  estate.  Some  time  afterward.  In  March, 
1916,  Lions  petitioned  the  dvU  district  court 
for  the  parish  of  Orleans  to  be  ai^mlnted 
administrator  of  bis  wife's  succession,  and 
the  heirs  of  Mrs.  lions  Intervened,  opposed 
the  reopening  of  the  succession,  and  prayed 
for  the  refusal  and  dismissal  of  their  father's 
appUcatiw.  The  trial  Judge,  being  of  the 
opinion  that  the  sooceaakm  proceedings  bad 
In  8t  John  parish  oonld  not  thne  be  igooxeA, 
and  that  tfa^  should  be  presnined  to  be  regu- 
lar and  valid  until  set  aside  in  a  direct  ac* 
tlon,  denied  Uons*  aH>Ucatlon  and  dlamlwed 
bis  demand,  with  coats. 

Tbe  present  appeal  was  takoi  by  Lions, 
who  etmtenda  that  the  Judgment  of  tbe  dis- 
trict court  for  St  John  parish  Is  an  absolute 
nullity,  for  the  reason  that  Mrs.  lions'  legal 
domicile  was,  at  the  time  of  her  death,  in 
Xew  Orleans,  and  that  court  was  without 
Jurisdiction  ratione  materlee. 

The  sole  matter  to  be  decided  here  la 
whether  the  district  court  for  tbe  parish  of 
St.  John  had,  Jurisdiction  over  the  succession 
of  Mrs.  Lions.  Bellevhig  that  it  had  such 
Jurisdiction,  there  la  then  no  necessity  of 
our  expressing  any  opinion,  in  the  erent  that 
court  had  no  Jurisdiction,  whether  its  Judg- 
ment would  have  been  absolutely  or  merely 
relatively  null.  Nor  Is  there  any  necessity 
of  our  deciding  where  tbe  residence  of  a 
deceased  person  was  in  one  parish  and  his 
legal  domicile  In  anoOier,  whether  the  court 
ot  his  residence  or  the  court  of  his  domicile 
baa  Jurisdiction  over  the  aettlemait  ot  his 
snccendon,  a  dtstlnctton  which  somds  to  be 
Justified  by  the  terms  of  article  029,  C  P., 
and  which  this  court  recognized  In  Ogleaby 
V.  Tnmier,  127  La.  lOM,  54  South.  400,  for 
we  believe  that  Mrs.  lions'  domicile,  as  well 
as  her  residence,  was  in  St.  John  parish. 

According  to  article  39,  C.  C,  a  married 
woman  has  no  other  domicile  than  that  of 
her  husbapd.  The  reason  of  the  rule  Is 
founded  on  good  morals ;  the  wife  Is  bound  to 
live  with  her  husband,  and  to  follow  him 
wherever  he  chooses  to  reside.  Article  120, 
O.  C.  But  where  the  husband  abandons  her, 
and  chooses  to  go  and  reside  with  another 
consort,  the  reason  for  the  rule  disappears. 
The  wife  cannot  follow  him,  and  to  hold  that 
her  domicile  Is  in  a  place  where  good  morals 
prevent  her  from  residing  would  be  to  sacri- 
fice tbe  purpose  of  the  rule  In  order  to  adhere 
to  As  words. 

Most  appropriate  Is  what  we  said 
Champon  v.  Champon,  40  La.  Ann.  81,  S 
South.  399:  - 

"It  would  do  violence  to  the  plainest  principle 
of  common  sense  and  common  justice  to  call 
this  residence  of  the  guilty  ,  husband,  where  the 


wife  is  fofUdden  to  corns,  or  of  wUch  she 
knows  Botlung,  the  domiciie  of  the  wife." 

The  Judgment  appealed  from  is  affinoed. 

PBOVOSTY,  J.,  absent  on  accoont  of  111- 
nesa,  takes  no  part 


In  re  ADTISORT  OPINTONS  TO  THE 
GOVBRNOE. 

(Supreme  Comrt  of  Florida.    Nov.  8,  191S.f 

fSnUalu*  Ig  U«  Court.) 

1.  OnrcEsa  «=955(2)~HoLnxNO  Otheb  Of- 
ncE— State  Senator. 

Where  a  person  has  been  elected  alate  seaa- 
tor,  his  appcontmenC  to  and  acceptance  of  tlie 
offios  of  county  soUdAor  or  prosecuting  attor- 
ney vacates  his  right  and  status  as  a  state  sena- 
tor under  the  election. 

2.  States  «3»28(1)— MEatBSBs  <w  Uegisla- 
tube—Tebm. 

The  terms  of  ofice  of  ncnbeis  of  the  Leg - 
Islature  begin  upon  their  dectum  under  the 
Constitution. 

Questions  submitted  by  the  Governor  to  the 
Judges  of  the  Supreme  Court  for  their  ad- 
visory opinions.  Questions  answered. 

Stata  <tf  FlOTlda,  BzecntlTe  Cihaniber., 
Tallahassee,  November  7,  191S. 
To  the  Son.  Josttcee  of  ttie  Siqirane  Court 
Tallahass^,  Florida — Gentlemen: 
Pursuant  to  section  13  of  article  IV  of  tbe 
C<Histitatlon  of  Ilortda,  I  respectfully  reQoest 
your  opinion  as  to  my  constitutional  duty  and 
powers  under  section  IS  of  article  XVI.  and 
section  2  of  article  II,  upon  the  following: 

1.  Under  the  above  provlslona  of  tbe  Con- 
stitntlon  <rf  this  ^ai»,  should  I,  aa  Gov^nor, 
permit  a  person,  who  was  duly  elected  at 
tbe  November  election,  1918,  a  state  senator 
In  an  even-numbered  senatorial  district  lo 
also  hold  the  office  of  county  solicitor  dnt^ 
Ing  the  time  intervening  the  said  election  aad 
the  convening  of  the  senate? 

2.  Does  the  acceptance  of  a  oommiasian  to 
the  office  of  coimty  solicitor  by  a  person  who 
was  duly  elected  state  senator  In  an  evec- 
numbered  senatorial  district  at  the  Novest- 
ler  election,  1918,  create  a  vacancy  in  tbe 
said  seiiatorship,  such  as  would  necessitate 
the  filling  under  the  Ccnstltutlon  and  lavs 
of  this  state  by  the  calling  of  a  special  elec- 
tion by  me,  as  (xovemor? 

Beapectfnily  Bubmltted, 

Sidney  J.  Gatt^  Governor. 

Supreme  Court  of  Florida. 

Tallahassee,  Movmber  8,  1918^ 
To  His  .  BxoeUency,  Mdney  J.  Catts,  Gov- 
ernor— Sir:. 
[1]  Replying  to  your  letter  of  the  7th  In- 
stant, you  are  advised  that  in  our  oi^nlon. 
if  a  person  who  was  elected  a  member  of  the 
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state  senate  at  the  guieral  election  beld 
Nownber  5,  191S;  and  wbo  subsequent  to 
saeb  Section  and  during  the  terra  to  yvhlch 
the  eleetton  appUea  accqita  an  aintointment 
to  the  office  of  county  wvXUltm  or  proeecut 
Ing  attomey  ai  tbe  oonnty,  sMb  appointment 
and  acc^»tanoe  of  tbe  office  Tacatea  tbe  per- 
son's right  and  status  as  a  member  of  the 
state  aenat&  See  isoetloa  7,  article  III,  and 
section  19.  artkte  XVI;  sectloa  2.  artt<te  VJI. 
as  amended  In  1686  (Acts  1889.  page  808); 
29  Cyc.  1382. 

Very  respectfully, 

.  JBITN.  B.  BROWNE, 

Ohtef  Justice. 

IL  "P.  TATLOK. 

7.  B.  WHITFIBLD, 

W.  H.  BIXIS, 

T.  r.  WEST, 

Justice?  Supreme  Court 

State  of  Florida,  Executive  Chamber. 

Tallabaaeee,  November  7,  1018. 
To  tbe  Supreme  Court  of  tbe  State  of  Flori- 
da. Tallahassee.  Florida — G^tlemen: 
As  there  are  sereral  Important  mattes, 
involving  tbe  welfare  of  tbe  state  of  Florida, 
vUch  win  not  wdt  untn  April  for  settlement 
and  f|olutlon,  I  am  writing  yonr  baoomble 
body  aa      whether.  In  the  ewvlBe  of  the 
execntlTe  function  as  Governor,  In  the  call- 
ing of  the  l^glBlaturo  of  the  state  o£  Elorida 
Into  eztrft  session,  It  would  be  my  duty  to  call 
the  meubera.  who  formerly  sat  as  your  Leg- 
islature, or  those  wbo  were  elected  on  Tues- 
day. November  6tb.  Into  executive  aesrion. 
Xours  Tory  truly, 

Sidney  J.  Catts,  Governor. 

Supreme  Court  of  Florida. 
Tallahassee  November  8.  1918, 
To  His  BxccAlency.  Sidney  J.  Catts,  Gov- 
ernor— Sir: 
[2]  Replying  to  yoor  letter  of  the  7th  In- 
stant, it  Is  odr  oplnlom  tbat  the  members  of 
tbe  honae  of  representatlTeB  elected  Novem- 
ber fi,  IMS.  and  the  members  of  tbe  senate 
elected  at  tbat  time,  together  with  tbe  mem- 
bers <jt  tbe  senate  who,  at  the  gOMral  elec- 
don  in  1916,  were  elected  for  tour  years,  Qon- 
stltnte  tbe  members  of  the  I«giAIature  dur- 
ing the  period  between  ttie  general  elections 
In  1918  and  1820.  See  s«?ctlon  3,  article  III, 
and  section  2,  article  VII,  of  the  Constitu- 
tion, as  amended  In  1896  (Laws  1895,  page 
368). 

Very  respectfully, 

JEFFN.  B.  BROWNE. 

Chief  Justice. 
R.  F.  TAYLOR. 
J.  B.  WHITFIEU), 
W.  H.  ELLIS, 
T.  F.  WEST, 

Justices  Stvraoo  Court. 


STATE  ex  rd.  JACKSON  v.  CBAWFORD. 
Secretary  of  State. 

(Soprsma  Court  of  Florida.    Oct.  24,  1918.) 
(Bfflldhua  hu  the  Coart) 

1u  OmCEES   ®=362— "VACAMOf*— ACOEPTAWCE 
OP  RESIQNAT'rON— QUJEBE. 

The  acceptance  by  tbe  Qoferaor  of  Huf  rm- 
Ignition  of  a  sugpfm^  offictr  creates  a  "va- 
cancy" ID  the  ofiSce.  Qusre— as  to  whether  tbe 
unaccepted  resignation  of  snch  officer  would  cre- 
ate a  vacancy. 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases.  Ttoit  and  Second  Series,  Vacancy.] 

2.  Orpiccas  4E3aQ2»RBaiQnATioif-'MoDE  or 

AcCBPTANCB.  . 
Where  acceptance  of  a  resignation  by  the 
proper  authority  is  necessary  to  create  a  va- 
canc;  in  an  omce,  the  acceptance  may  be  oral 
or  in  writiDE ;  or  it  may  be  ahowQ  by  the  per- 
formance of  an. official  act,  which  could  not 
les&lly  be  performed  unless  the  resignation  waa 
accepted. 

3.  OfFICEBS  «=»62  — RESIONAnOH  — Acckpt- 
ANCB  BT  ApFOIITTUXNT  OV  SUCOSSSOB. 

Where  an  officer  who  has  been  suBpeaded 
tenders  hie  resijpation  to  the  Governor,  who 
issues  a  commission  to  another  to  hold  the  office 
"until  the  qnalificfltion  of  his  Buccessor,  who 
may  be  diosen  at  tbe  enauisf  general  doction," 
the  isBoing  of  such  a  commission  may  be  equiv- 
alent to  and  oonduBlve  of  an  acceptance  of  the 
teaignation. 

f Additional  Bi/Ualut  fiy  EditoHal  Stag  J 

4.  Mandahub  «=»74(1)— Secbetabt  or  State 

— OKRTincATi:  or  Vacancies  in  Office. 
Mandamus  will  lie  to  require  secretary  of 
state  to  amend  notice  and  certificate  of  offices 
and  vaoandes  in  a  county  to  be  filled  at  a 
general  election  on  November  S,  1918,  required 
by  Gen.  St.  1906,  8  176  (Comp.  Laws  1914,  { 
176),  BO  that  tbe  vacant  office  of  tax  collector 
might  appear  among  those  to  be  then  filled. 

Mandamus  by  A.  C.  Jacbson  against  B. 
Clay  Crawford,  as  Secretary  of  State.  Mo- 
tion to  quash  tbe  return  granted,  and  per-' 

emptory  writ  awarded. 

Fred  T.  Myers,  of  Tallahassee,  for  peti- 
tioner. 

Van  C.  Swearlngeu,  Atty.  Gen^,  and  C.  O. 
Andrews.  Asst.  Atty.  Gen.,  for  respondent. 

BROWiNE,  C.  J.  On  November  7.  1916,  X 
C.  Black  was  elected  tax  collector  of  Liberty 
county,  and  commissioned  for  four  years, 
and  duly  entered  upon  the  .duties  of  the 
office.  On  tbe  20tb  of  March,  1918,  the  Gov- 
ernor suspended  him  for  alleged  malfeasance 
In  office.  On  the  25th  of  March,  1918,  the 
Governor  notified  the  secretary  of  state  that 
he  had  appointed  Rot>ert  H.  Weaver  as  tax 
collector  for  Liberty  county.  On  the  28th  of 
March,  1918,  the  resignation  of  J.  C.  Black 
was  delivered  at  the  executive  office  In  Talla- 
hassee, and  on  the  8th  of  April  tbe  Governor 
Issued  a  commission  to  Robert  H.  Weaver  to 
hold  the  office  of  tax  collector  of  Liberty 
county  "until  tbe  qualification  of  bla  succes- 
sor, wbo  may  be  chosen  at  tbe  e»? suing  gen- 
eral election." 

The  relator,  A.  C  Jackson,  duly  qualified 
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at  Uw  primary  election  h<M  on  June  4, 1918, 
for  ttie  nomination  as  the  candidate  of  the 
Donocratlc  party  for  the  offlce  of  tax  col- 
lector of  Liberty  connty,  to  be  dKMOi  at  tin 
gneral  (Section  to  be  Md  on  the  6th  day  of 
Morember,  1918.  There  was  no  other  c«nd^ 
date  for  thla  offlce  at  the  June  primary,  and 
the  relator  became  vnder  the  statute  the 
candidate  of  the  Democratic  party  for  the 
position.  His  name  was  duly  certifled  to  tb» 
secretary  of  state  as  one  of  the  mnnliiees  ot 
the  Democratic  party. 

Thla  proceeding  Is  to  require  Uie  sseretaxy 
of  state  to. amend  the  notloe  ^d  eerttficate 
of  the  oOlcm  and  vacancies  in  ttie  county  of 
Liberty  to  be  filled  at  the  general  election  to 
be  held  cm  Novembw  5,  1918;  so  that  the 
office  of  tax  coUector  may  be  and  appear 
among  those  to  be  filled  at  said  election. 

The  questions  presented  by  the  pleadings 
are:  (1)  Can  a  Tacancy  be  created  In  office 
by  the  ace^tance  tbe  Ctoremor  of  the 
resignation  of  a  suspended  c^cerT  ^  Is  the 
eonunlsslonlng  of  another  perstm  to  ftU  flie 
offlce  "until  the  quallflcatl<m  of  his  successor 
who  may  be  chosen  at  the  ensuing  genml 
electtcm"  satlsfoctory  evidence  of  the  accept- 
ance by  the  Governor  of  the  former  Incum- 
belt's  resignation?  We  answer  both  ques- 
tions in  the  affirmative. 

There  Is  no  question  presented  here 
of  the  rii^t  of  an  officer  under  su^tenslon  to 
surrender  his  office  by  resignation,  without 
Its  acceptsnce.  express  or  Implied,  by  ttie  Gov- 
ernor, and  we  do  not  decide  that  question. 
Section  298  of  the  General  Statutes  of  1900 
enumerates  the  various  methods  by  which 
offices  may  be  vacated,  the  seccmd  of  which  Is 
"by  his  resignation."  The  law  Is  silent  as  to 
whether  or  not  such  resignation  must  be  ac- 
cepted by  the  Governor.  If  his  acceptance  Is 
necessary,  It  may  t>e  orally  or  In  writing,  or 
It  may  be  shown  by  the  performance  by  the 
Governor  of  an  official  act  which  It  would 
not  be  his  duty,  and  which  he  would  have 
no  right,  to  perform,  unless  a  vacancy  had 
occurred  by  reaignatlon;  and  where  audi  an 
act  is  shown  to  have  been  performed  by  him. 
It  may  be  equivalent  to,  and  conclusive  of, 
an  acceptance  of  the  resignation. 

In  this  Instance  be  issued  a  commission  to 
Weaver  to  hold  the  offlce  "until  the  qualifi- 
cation of  his  successor,  who  may  be  chosen 
at  the  ensuing  general  election.**  The  Gov- 


ernor had  no  anthorHy  to  Issoe  wuA  a  0001. 
mission  unless  thnn  was  as  actual  TncwMy 
in  the  office.  The  suspension  did  not  create 
sacb  a  vacancy.  Bee  Advisory  Oplnfam  to 
the  Oovwnor,  TS  Sovth.  ATS.  U  la  not  to  be 
aasnmed  that  llw  Oovemor  wonM  tanre  lasned 
a  onmnlaslon  to  flU  a  racancy  where  boos 
existed.  Tbe  commission  In  fUm  eaae  wu 
sndi  as  sbsoU  have  bsen  laniad  only  In  case 
of  a  vacancy,  and  Is  In  aoBwdanoo  with  the 
law  govamlng  the  flUlng  ct  Tacanden.  The 
remondent  In  his  brief  very  oorrecOy  ntotei 
that  tb»  term  or  toiure  of  an  office  writtat 
Into  a  commission  Is  notctm^Ulnsasagataat 
the  dtoect  provisions  of  the  statute;  taut  that 
Is  not  the  cue  hers,  irtiere  we  bare  a  oom- 
mlsslon  Issoed  by  tha  Governor  atrlctly  In 
accord  with  the  law  governing  the  term  or 
tenure  of  an  officw  appoliUed  to  fill  a  va- 
cancy. 

It  la  cmtended  by  the  reqMnUlent  Oiat  If 
a  vacancy  can  be  created  In  an  office,  by*  the 
resignation  of  tbe  suspended  officer.  It  wooM 
defeat  tbe  proTMons  at  aeotUm  111^  artlde  4, 
of  our  Constltotlon.  Sy  resigning,  the  sus- 
pended offloer  voluntarily  aoautenced  la  tbe 
suspension  and  surrendered  all  his  ri^ts  ac- 
quired by  virtue  oC  his  election  to  Qm  offlce 
and  the  eonrndssloB  Issued  to  him  thereunder. 

[4]  The  statato  provides  that: 

**The  secretary  of  state  shall,  between  the  Irt 
days  of  July  and  September  Id  any  year  in 
which  a  general  eiectaon  shall  be  held,  na)» 
out  and  cause  to  be  puUished  *  *  *  a  notice 
stating  what  offices  and  vacandea  are  to  be 
filled  at  sndi  general  election,  *  •  •  uai 
shall  send  to  th«  dteriff  of  each  county  a  notice 
of  the  offieea  and  vscsndsa  of  each  eo«nty  to 
be  fiUed  at  such  general  eiectloo."  Section  ITS. 
Oen.  Suts.  1906^  Gmnpiled  Laws  Florida  1914 

As  there  was  a  vacancy  In  the  office  of  tax 
collector  for  Liberty  county,  canned  by  the 
reslgnatifm  of  Black  and  tlie  oonmiisalonlog 
of  Weaver  to  flU  the  vacant  till  tbe  eiectloo 
and  quallflcatloa  of  a  sncoeawNr  at  the  en- 
suing general  election,  it  was  tbe  doty  <d 
the  secretary  of  state  to  give  omdal  notice 
of  the  vacancy  by  publication  and  by-  send- 
ing notice  of  the  vacanor  to  the  itoniff  of 
tbe  county  as  required  by  tiw  stotuta.  That 
duty  having  been  misapprdMnded,  it  may  to 
Indicated  by  mandamna 

fBke  notion  to  quash  the  return  Is  granted, 
and  tlie  poemptory  writ  awarded. 

TAYLOB,    WHITFIELD,    ELLIS^  and 
WEKT,  j;.,  amcnr. 
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ClTTOrDOTHANT.  BEOK.  (4  IMt.  758.) 

(Supreme  CJomt  of  Alabama.  June  4,  1918.) 
Appeal  from  Circuit  Court,  Houston  Oountr ;  H. 
A.  Pearce,  Judfce.  B.  F.  Reid,  of  Dothan.  for 
appellant.   T.  M.  Espy,  of  Dothan,  for  appellee. 

FGK  CURIAM.  Affirmed  u  vvr  agreement 
on  file. 


CONNER  T.  STATE.  (3  Diy.  367.)  ffln- 
preme  Court  of  Alabama.  May  30, 1918.)  Cer- 
tiorari to  Court  of  Appeal*.  Bob  Conner  wai 
couTieted  of  keeping  beer  for  uDlawful  sale,  and 
be  appealed.  The  Court  of  Appeals  affirmed  the 
cODvictioo  (78  South.  715),  and  defendant  ap- 
plies for  certiorari.  Writ  denied.  C.  E.  O.  Tim- 
merman,  of  Prattrflle,  for  appellant.  7.  lioyd 
Tate,  At^.  Gen.,  for  the  State. 

THOMAS,  J.  Petition  of  Bob  Conner  for 
L-ertiorari  to  the  Court  of  Appeals  to  review  and 
rerise  the  Judgment  of  laid  court  lendtted  in 
the  appeal  of  Bob  Conner  v.  State,  18  South. 
71S.   Writ  doDied. 


FARMERS'  BANK  OP  LTTVERNE  v. 
SHOWS  et  al.  (4  Div.  773.)  (Supreme  Court 
of  Alabama.  June  6,  IftlS.)  Appeal  from  Ofr- 
cult  Court,  Crenshaw  County,  in  Equity;  A.  E. 
Gamble,  Judge.  W.  H.  Stoddard,  of  Liiveme, 
for  appellant.  Frank  B.  Brickeo,  of  Luverne, 
for  appellees. 

PIOl  CURIAM.  Appeal  dianlMed  for  want 
of  proaecution. 


HOUSTON  T.  ET.ROD.  (7  Dlv.  933.)  (Su- 
preme Court  of  Alabama.  Maj  SO.  1918.)  At>- 
peal  from  Circuit  Court,  De  Kalb  County;  W. 
W.  Haralson,  Judge.  Isbell  &  Scott,  of  Ft 
Payne,  for  appellee. 

PER  CURIAM.  Affirmed  on  certificate. 


KUHN  T.  STATE.  (7  Div.  975.)  (Supreme 
Court  of  Alabama.  June  27,  1918.)  Certio- 
Tsri  to  Court  of  Appeals.  Ross  Blackmon,  of 
Anniston,  for  appellant.  V.  haji  Tate,  Atty. 
Gen.,  for  the  Sute. 

GARDNER.  J.  Petition  of  Joaapli  Knhn  for 
certiorari  to  the  Court  of  Appeals  to  reriew  and 
revise  the  opinion  of  said  court-  in  the  case  of 
Joe.  Kvhn  t.  State,  79  Sooth.  394.  Writ  de- 
nied. 


NATIONAL  CAST  IRON  PIPE  CO.  v.  LES- 
TER, (G  Div.  800.)  (Supreme  Court  of  Ala- 
bama. June  6,  1918.)  Appeal  from  Circuit 
Coart,  Jefferson  County;  C.  B.  Smith,  Judge. 
Thach  &  Underwood,  of  Birmingham,  for  ap- 
pellant Erie  Pettns,  of  Birmingham,  for  ap- 
pellee. 

PER  CURIAM.  Appeal  dfamlesed  by  agree- 
ment. 


PBATT  CONSOLIDATED  COAL  CO.  v. 
CLARK  et  al.  (6  Div.  796.)  (Supreme  Court 
of  Alabama.  May  80,  1918.)  Appeal  from  Cir- 
cuit Court,  Jeffovon  County;  John  H.  Miller. 
Judge.  Lamkin  tt  Watts*  of  BlrminKlmm,  for 
appdlaot  Erie  Pettus,  of  Birmingham,  for 
appelleM. 

PER  CURIAM.  Diamissed  by  agreement 


Ex  parte  SCBULBR.  (7  Div.  918.)  (Supreme 

Court  of  Alabama.  May  28,  1018.)  Goodhue  Ss 
Brindley,  of  Gadsden,  for  appellant.  O.  R. 
Hood  and  W,  J.  Boykin,  both  of  Gadsden,  for 
appellee. 

PER  CURIAM.  Petition  dismissed  by  peti- 
tioner. 


SHARP  et  aL  T.  EDWARDS  et  aL  (7  Div. 
9220  (Supreme  Court  of  Alabama.  May  28, 
1918.)  Appeal  from  Circuit  Court,  Calhoun 
County,  in  Equl^:  Hugh  D.  Merrill,  Judge. 
Robs  Blacbntm,  fjt  Anniston,  for  appellants. 
Black  well,  Agee  ft  Bibb,  of  Anniston,  fur  appd- 
lees.   

PER  CURIAM.  Appeal  diamlaaed  for  want 
of  pneecutlffli. 


SPENOE  V.  BATES.  (7  Div.  929.)  (Su- 
preme Court  et  Alabama.  May  28, 1918.)  Ap- 
peal from  Circuit  Court  Talladega  County; 
Hugh  D.  Merrill.  Judge.  M.  D.  Ivey  and  Rid- 
dle &  Riddle,  all  of  Talladega,  for  appellant 
Knox,  Acker,  Dixon  &  Stewart*  of  TaUadega. 
for  appdlee. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


Et  parte  STATE.  MAY  v.  STATE.  (B  Div. 
36Q^  (Supreme  Court  of  Alabama.  May  16, 
1918.)  Certiorari  to  Court  of  Appeals.  F/Ixtyd 
Tate,  Atty.  Gen.,  for  appellant  L.  A.  Bander- 
Bon,  of  Montgomery,  for  appellee 

ANDE^RSON,  C.  J.  Certiorari  to  Court  of 
Appeals  on  belialf  of  the  state  to  review  and 
revise  the  judgment  ot  the  Court  of  Appeals  re- 
versing and  remanding  the  cause  of  Luther  A. 
May  T.  State,  79  South.  677.  Writ  denied. 


WmDHAM  T.  STATE.  (4  Div.  780.)  (Su- 
preme Court  of  Alabama.  May  16,  1918.  Rft. 
hearing  Denied  June  20,  1918.)  Certiorari  to 
Court  of  Appeals.  Application  of  W.  P.  Wind- 
ham for  entiorari  to  the  Court  of  Aweala  to 
review  and  revise  the  judgment  of  the  Court  <^ 
Appeals  !n  the  case  of  W.  P.  Windham  v.  State, 
77  South.  963.  Writ  denied.  M.  3.  Carmidiael, 
of  Montgomery,  and  M.  A.  Owen  aod  J.  A. 
Camley,  botii  of  Elba,  for  appeHaut.  F.  Lord 
Tate,  Atty.  Oen.,  for  the  Statb 

PER  CURIAM.    Writ  denied. 


ALLEN  V.  STATE.  (8  Div.  S66.)  (Ck>urt  of 
AppenlH  of  Alabama.  May  28,  1918.)  Appeal 
from  Circuit  Court,  MadiBon  County;  R.  C. 
Brickell,  Judge.  R.  E.  Smith,  of  Huntsville, 
for  appellant  F.  La^  Tate,  Atty.  Gol,  for 
the  State. 

PE:R  curiam.  *Appeal  dismissed  by  appe- 
lant 


BIJLCKBURN  v.  STATE.  (6  Div.  491.> 
(Court  of  Appeals  of  Alabama.  May  7.  191%) 
Appeal  from  Circuit  Court.  Jefferson  County; 
H.  P.  Heflin,  Judge.  John  W.  Altman,  of  Bir- 
mingham, for  appellant  F.  Loyd  Tate,  Atty. 
Gen.,  for  the  State. 

BROWN,  P.  3.  Appeal  ^smissed  on  motion 
of  appellant 
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BOTKIN  STATE.  (7  Dlv.  644.)  (Court 
of  Appeals  of  Alabama.  Jgpe  4,  1918.)  Ap- 
peal from  Circuit  Court,  Talladega  County; 
Hugh  D.  Merrill,  Judge.  F.  Loyd  Tate,  Atty. 
Gen.,  for  the  State. 

BRICKBN.  J.  Appeal  dumiwed. 


BROADAWAT  v.  E.  D.  HOLLXS  &  00. 
(8  Dlv.  572.)  (Coart  of  Appeals  of  Alabama. 
Maj  16,  1916.)  Appeal  from  Circuit  Court, 
Jackson  County;  W.  W.  Haralson,  Judge. 

PER  CURIAM.  Appeal  dismisaed  for  want 
of  prosecatlon. 


CARGAL  T.  CLAYTON.  C7  Dlv.  524.) 
(Court  of  Appeals  of  Alabama.  May  30.  1918.) 
Appeal  from  Circuit  Oourt,  Etowah  Oount?; 
J.  E.  Blackwood,  Judge.  Alto  T.  Lee,  of  Gads- 
den, for  appellee. 

PER  CURIAM.  Appeal  dbmissed  for  want 
of  prosecnticBi. 


DAVIDSON  V.  ROBERTS,  (fl  DIt.  145.) 
(Court  of  Appeals  of  Alabama.  May  14,  1018.) 
Appeal  from  City  Court  of  Birmingham ;  John 
a  Miller,  Judge.  Erie  Pettua,  of  Birmingham, 
tor  appellant.  Harsh,  Harsh  &  Hardi,  of  Bir< 
mfaii^am,  for  appellee. 

SAMFOitD,  J.  Affirmed  on  certlficatik 


DENHAM  t.  WEAVER.  (8  DIt.  560.) 
(Court  of  Appeals  of  Alabama.  May  16,  191S.) 
Appeal  from  Circuit  Court,  MarabaU  Gountr; 
w.  W.  Haralson.  Judcew  Wm.  G.  Raytnun*  of 
Quntowille,  for  anpeUae. 

PER  CURIAM.  Appeal  dlnnlaed  for  want 
of  proMcntlon. 


DRENNEN  MOTOR  OAR  C!0.  T.  HATDBN. 
(6  Dir.  478.)  (Court  of  Appeals  of  Alabama. 
May  14,  1918.)  Appeal  from  Circuit  Court, 
JefferstKi  (bounty ;  Romainc  Boyd,  Judge. 
James  Barton,  of  Birmingham,  for  appellee. 

SAMFORD,  J.  Appeal  dismltted  on  motion 
of  appdlee. 


FUQUA  V.  SOUTHERN  RT.  CO.  (6  Dlv. 
436.)  (Court  of  Appeals  of  Alabama.  May  7, 
1918b)  Appeal  from  Orcuit  Oourt,  Jetferson 
County;  John  H.  Miller.  Judge.  Action  by  R. 
L,  Fuqoa  against  the  Southern  Railway  Com' 
pany.  From  judgment  for  defendant,  plaintiff 
appeals.  Reversed  and  remanded.  AUen,  Bell 
&  Sadler,  of  Birmingham,  for  appellant.  Stoke- 
\y,  Scrlvner  &  Dominick,  of  Birmingham,  for 
appellee. 

BRIOKEN,  J.  Reversed  and  remanded,  on 
authoribr  of  Fuqua  v.  Southern  Railway  Co^  77 
South.  vOfk  Beversed  and  remanded. 


GLOVER  V.  STATE.  (6  Div.  495.)  (Court 
of  Appeals  of  Alabama.  May  7,  1918.)  Apppal 
from  Circuit  Court,  Tuscalooaa  County:  H.  B. 
Foster,  Judge.  F.  Loyd  Tate,  Atty.  Gen.,  for 
the  State. 

SAMFORD,  J.  The  appeal  is  on  the  record, 
which  seema  to  be  in  all  th&igs  rcgnlar.  Af- 
firmed. 


JOHNSON  V.  STATE.  (8  Dlv.  882.) 
(Court  of  Appeals  of  Alabama.  May  26.  1918.) 
Appeal  from  Circuit  Court.  Jefferson  Gounty; 


Wm.  E.  Fort,  Judge.  Datji;r  Johnson  was  con- 
victed of  violating  the  prohibition  law,  and  she 
appeals.  Affirmed.  F.  D.  McArtbur,  nt  Bir* 
mingham,  for  appellant.  F.  Loyd  Tate,  Atty. 
Gen.,  for  Oie  State. 

BROWN.  P.  J.  The  defendant  was  omvict- 
ed  of  violating  the  prohibition  law,  and  ap- 
p«ils  on  the  record,  without  a  bSH  of  exc^tioni. 
We  have  examined  tlie  reocnxl,  and  find  no  error 
ther^n.  Affirmed. 


KING  V.  STATE.  (9  Dlv.  4B9.)  (Oourt  of 
Ai^U  of  Alabama.  May  14,  1918.)  Appeal 
From  Circuit  Court,  Jefferson  (joun^ ;  Wm.  E. 
Fort,  Judge.  F.  Loyd  Tate,  Atty.  GeiL,  fbr  the 
State. 

SAMFOBDL  7.  Appeal  dlsmiif  d  on  motkn 
of  Attorney  Qweral. 


MAYFTEIA>  v.  SMOTHERS.  (6  Dir.  511.) 
(Court  of  Appeals  of  Alabama.  May  7.  1918.) 
Appeal  from  Gircolt  Orart,  Fayette  County; 
H.  B.  Fbstw,  Judge. 

BROWN,  P.  J.  The  appeal  is  upon  tiu  lee- 
otd,  and  no  error  appean*  Affirmed. 


MORGAN  T.  STATE.  (8  Div.  324.)  (Orart 
ot  Appeals  of  Alabama.  May  14,  1918.)  Ap- 
peal from  Circuit  Coor^  Montgunen  C!6iraty; 
A.  B.  Foster.  Judge.  F.  Loyd  Tktt,  Atty. 
Gen.,  for  the  State. 

BROWN.  P.  J.  No  bin  of  eseqitioni,  and  no 
error  <ii  record.  Affirmed. 


PARKER  V.  STATE.  (7  Dlv,  542.)  (Court 
of  Appeals  of  Alabama.    Jane  4,  1918.)  Ap- 

teal  from  Circuit  Court,  Etowah  Gmmty:  J. 
:.  Blackwood.  Judge.  Colli  ft  Martin,  of  Gads- 
den, tor  appellant.  F.  Loyd  Tate,  Atty.  Gen., 
for  the  State, 

PER  CUBIAIL   Appeal  >j  \yf  oppet 

lant 


REPUBLIC  IRON  ft  STEEL  CO.  v.  MC- 
MILLAN. (6  Div.  516.)  (Court  of  Appeals 
of  Alabama.  May  28,  1918.)  Appeal  fn^ 
Circuit  Court,  Jefferaon  County ;  John  H.  Mill- 
er, Judge.  Percy,  Benners  ft  Burr,  of  Birming- 
ham, for  appellant.  Altman  ft  Edmondeon.  of 
Binninf^am,  for  appeUee. 

BROWN.  P.  J.  Aiweal  dlsmiaBed  by  agrae- 
moLt. 


SEAT  et  aL  V.  CARRUTHERS-IRWIN 
SHOE  CO.  (_6  Div.  5130  (C^ourt  of  Appeali 
of  Alabama.  May  7.  1918.)  Appeal  from  (Tir- 
cnit  Court,  Lamar  County;  H.  B.  Foster, 
Judge.  E.  B.  &  K.  V.  Fite,  of  Hamilton,  for 
appellee. 

BRICKEN,  J.  Affirmed  <m  certificate. 


SHAW  et  al.  v.  CRADDOCK  TEBBT 
SHOE  00.  (5  Dir.  284.)  (Oourt  of  Appeals 
of  Alabama.  Hay  14, 191&)  AppmI  horn  Cir- 
cuit (Toort,  C^iittm  Coun^  Xeon  UcCoid. 
Judge.  J.  B.  AtkinscHi,  of  Clanton,  for  appd- 
lanta.  F.  B.  Collier,  of  Clantm,  for  appellee. 

BROWN,  P.  J.  Affirmed  oo  eertifieat& 
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SHEFFIELD  v.  McCRICKARD.  (7  Div. 
510.)  (Court  of  Appeals  of  Alabama.  May  30, 
1918.)  vAppeal  from  Circuit  Court,  Etowab 
County;   J.  K.  Bla<^ood,  Judge. 

PER  CURIAM.  Appeal  dlamiaMd  for  want 
of  proBecution. 


SMITH  V.  STATE.  (6  DIt.  488.)  (Court  of 
Appeals  of  Alabama.  Maj  7,  1918.)  Appeal 
from  Circnit  Court,  Jeffemon  County:  H.  P. 
Heflin,  Judges  F.  Ek^  Tate,  Atty.  Qfin.,  for 
the  State. 

SAMFOBD,  J.  Affirmed  on  tbe  record. 


SPELOB  et  al.  T.  STATE.  (8  Div.  655.) 
(Court  of  Appeals  of  Alabama.  May  18,  19ia) 
Appeal  from  Circuit  Court,  Madison  County: 
R.  C.  Brlckell,  Judge.  Douglass  Taylor,  of 
Muntsville,  for  appellants.  F.  Loyd  Tate,  Atty. 
Gen.,  for  the  State. 

PEB  CURIAM.  Appeal  diimitiiwd  by  appd- 
lanta. 


KTANIJIT  V.  INTERNATIONAL  SHOE 
CO.  (5  Div.  283.)  (Court  of  Appeals  of  Ala- 
bama. June  4,  1918.)  Appeal  from  Circuit 
Court,  CTIiilCbn  County;  Leon  McCord,  Judge. 
D.  J.  Flummer.  of  Ennley,  for  appellant.  F.  B. 
Collier,  of  Glanton,  for  appellee. 

BROWN,  P.  J.  Affirmed  for  want  ot  aarign- 
ment  of  errors. 


flTATE  ex  AsL  KERNACHAN  v.  ROB- 
KRTS.  (8  IMt.  593.)  (Court  of  Appeals  of 
Alabama.  May  28,  1918.)  Appeal  from  Cir- 
cuit C^ourt,  Lauderdale  Coonty;  O.  P.  Almon, 
Judge.  A.  A.  Williams,  <tf  Florence,  for  appel- 
lant. MitdieD  &  Hugnaton.  of  Florence,  for 
appellBe. 

SAMFORD,  J.  Appeal  dismissed,  on  the  au- 
thority of  State  ex  reU  Price  T.  CaUoway,  79 
South.  146. 


VANN  V.  FIRST  NAT.  BANK  OF  HEAIX 
LAND.  (4  Div.  5ft5.)  (Court  of  Appeals  of 
Alabamii.  June  6,  1918.)  Appeal  from  Cir- 
cuit Court,  Hpnry  County;  H.  A.  Pearce, 
Jud^e.  PettuB,  Fuller  &  Lapsley,  of  Selma,  for 
appellant. 

PER  /CURIAM.  Appeal  dlamiaaed  for  want 
of  prosecution. 


VARNER  T,  STATE,  (ft  Div.  449.)  (Court 
of  Appeals  of  Alabama.  May  14,  1918.)  Ap- 
peal from  Cimiit  Court,  Wailier  County;  T. 
L.  Sowell,  Judge.  F.  Loyd  Tate,  Atty.  Gen., 
for  the  State. 

SAMFORD,  J.  The  apneal  is  <m  the  record, 
and  no  error  appears.  Affirmed. 


VINSON  V.  CITY  OF  GADSDEN.  ^7  Div. 


ay  30. 
Etowah 
W.  T.  Mur- 


535.)    (Court  of  Appeals  of  Alabama, 
1918.)    Appeal  from  Circuit  Court, 
County ;  J.  R  Blackvood,  Judg& 
phree,  of  Gadsden,  for  appellee. 

PEB  CURIAM  Appeal  dismissed  for  want 
of  prosecntion. 


VINSON  T.  CITY  OF  GADSDEN.  (7  Div. 
636.)  (Coart  of  Appeals  of  Alabama.  May  30, 
1918.)  Appeal  from  Circuit  Court,  Etowah 
County;  J.  E.  Blai^wood,  Judge.  W.  T.  Mor- 
phree,  of  Gadsden,  for  appdlee. 

PEB  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


WADE  V.  WHITE.  (8  Div.  610.)  (Court  of 
Appeals  of  Alabama.  May  28,  1918.)  Appeal 
from  CSircuit  (jourt,  Lauderdale  County  *  O.  P. 
Almon,  Judge.  R.  T.  Simpson.  Paul  Hodges, 
and  S.  W.  FriersoUj  all  of  Florence,  for  appel- 
lant WiUiams  &  RoberU,  of  Florence,  for  ap- 
pellee. 

SAMFOBD,  J.  DlonlsMd  oo  notkm  of  ap- 
pellant. 


WAIOTAL  v.  STATE.  («  Div.  4B6.) 
(Court  of  Appeals  of  Alabama.  May  7,  1918.) 
Appeal  from  Circuit  Court,  Jefferson  County ; 
Cbas.  W.  Ferguson,  Judge.  F.  Loyd  Tat^  Atty. 
Gen.,  for  the  State. 

BBOWN,  P.  J.   Appeal  dismissed. 


WILLABD  V.  STATE.  (6  Div.  464.)  (Court 
of  Appeals  of  AUbama.    May  14,  1918.)  Ap- 

rl  from  Circuit  Court.  Tuscaloosa  County; 
B.  Foster,  Judge.  F.        Tate,  At^.  Gen., 
for  the  State. 

SAMFORD,  J,  n%e  record  seems  In  all 
things  regular,  and  the  cause  is  affirmed. 


WOOLUM  T.  STATE.  (8  Div.  e07.)  (Court 
of  Appeals  of  Alabama.  May  28,  1918.)  Ap- 
peal from  Circuit  Court.  Jackson  County:  W. 
W.  Haralson,  Judge.  Proceeding  by  the  State 
against  James  Woolum.  From  an  adverse  Judg- 
ment, defendant  appeals.  Affirmed.  V.  Loyd 
Tate,  Atty.  Gen.,  for  the  State. 

BROWN,  P.  J.  The  questions  presented  J>y 
this  appeal  were  treated  oy  this  court  and  ad- 
judged against  appellant's  contention  in  State 
T.  Strawbridee,  76  South.  479,  and  that  case 
has  been  reviewed  and  affirmed  by  the  Supreme 
Court.  The  result  is  that  the  judgment  of  the 
trial  court  will  be  affirmed.  Affirmed. 
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ABANDONMENT. 

See  Adverse  Possession,  4=»109;  Divoroe, 
63;  Executors  aod  Administrators,  4=>10; 
Homestead,  ^146,  162. 

ABATEMENT  AND  REVIVAL 

See  Pleading,  «=s>lM,  358. 

H.  ANOTHEB  AOTIOH  PENBIN6. 

^=>9  (Miss.)  Where  seTera]  officers  have  pow- 
er to  bring  suit,  pendeocr  of  suit  by  one  officer 
can  be  pleaded  in  answer  to  aecond  suit  by  the 
other  officer. — Robertson  t.  Monroe  Conn^,  79 
So.  1S7. 

V.  DEATH  OF  FABTT  AITD  BEVITAli 
or  AOTIOK. 
(A)  Abatement  or  Snvvtvel  of  Aetlon. 

4=>58(2)  (Miss.)  Where  purchaser  at  sale  un- 
der trust  deed,  not  made  on  due  notice  requir- 
ed by  Code  1906,  |  2772,  filed  bill  in  the  prayer 
of  which  husband  of  deceased  mortsaror  joined 
to  resell  the  lands,  and  the  husband  uied,  leav- 
ing children  surviving,  the  suit  did  not  neces- 
sarily abate.— Northern  v.  Scruggs,  79  So.  227. 

(B)  Couttniiance  or  Revival  of  Action. 

®:=>7I  (Miss.)  Where  purchaser  at  sale  under 

trust  deed,  not  made  on  due  notice  required  by 
Code  1006,  i  2772,  filed  bill  in  the  prayer  of 
which  husband  of  deceased  mortgagor  joioMl,  to 
resell  the  lands,  and  the  husband  died  leaving 
children  surviving,  the  cause  need  not  be  re- 
vived in  bis  administrator  or  executor. — North- 
ern V.  Scruggs,  7»  So.  227. 
«=»74(1)  (Ala.)  Under  Code  1907,  |  2499,  In 
esse  of  destfa  of  sole  defendant,  all  that  need  be 
done  witbin  12  months  after  death,  relative  to 
revival,  is  making  of  motion  and  entering  it  of 
record ;  and  it  is  not  neressary  that  the  judg- 
ment of  revivor  be  perfected  within  the  12- 
month  period.— Ex  parte  Meador,  79  So.  474. 

ACCOUNT. 

Bee  Evidence,  ^»376;  Executors  and  Admtnis- 
trators,  <S=3513;  Libel  and  Slander,  «s956; 
Mortgages,  «»&48;  Public  tisnds,  «=3>57. 

ACCOUfIT,  ACTION  ON. 

8ee  Trial,  <8=>253. 

ACKNOWLEDGMENT. 

H.  TAKXKO  AND  CERTIFICATE. 

^>I9  (Ala.)  A  notary  Is  without  power  to 
take  an  acknowledgment  out  of  his  county.— 
HflEan  Bros.  v.  Kenty,  79  So.  250. 
^20(3)  (Ala.)  That  a  notary  taking  the  ac- 
knowledgment of  ■  mortgafe  was  attorney  for 
mortgagee  does  not  render  the  mortgage  void.— 
Tair  V.  Cummings,  79  So.  358. 

79SO.-66 


Where  no  homestead  rights  are  involved,  an 
acknowledgment  of  a  woman's  mortgage  by  no- 
tary, who  was  attorney  for  mortgagee,  is  a  good 
attestation  of  the  mortgage,  regardless  of  the 
diaquaUfleatloii  of  notarj.n-Id. 

TV.  PUBADnrO  AND  ETXDENOS. 

«s»62(l)  (Ala.)  Although  acknowledgment  pur- 
ports to  nave  been  taken  in  one  county.  It 
can  be  shown  by  parol  that  notary  took  the  ac- 
knowledgment in  another  county.— Uagan  Bros. 
V.  Beaty,  70  So.  26a 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonanlt. 

m.  JOINDER,  8PX.ITTINO,  OONtOIJ- 
DATION.  AND  flEVERANOB. 

^=»47  (Miss.)  C^omplatnt  alleging  that  deceased, 
employ^  of  defendant  railroad,  was  required  to 
contribute  to  maintenance  of  defendant  hospital, 
which  employed  defendant  physician,  and  that, 
when  injured,  deceased  was  taken  to  the  hospi- 
t^,  and  as  a  result  of  malpractice  of  the  physi- 
cian and  negligence  of  the  officials  of  the  hospital 
he  died,  did  not  state  a  cause  of  action  wnlch 
was  joint  and  several,  but  was  demurrable,  since 
it  was  based  on  contract  as  to  the  railroad  and 
on  tort  as  to  the  other  defendants,  whose  liabili- 
ties were  not  the  same.— Owens  v.  Gulf  A  S.  L 
R.  Co.,  79  So.  348. 

«=350(2)  (Miss.)  Tender  Code  1006,  II  4738- 
4740,  and  4743  (Hemingway's  Oode^  H  70B6- 
7058,  7061),  giving  the  state  revenue  agent  right 
to  bring  suit  In  his  own  name  for  any  moneys, 
taxes,  or  other  obligations  due  the  state,  any 
county,  municipal,  or  levee  board,  interested,  be 
may  in  one  suit  declare  against  the  same  defend- 
ant for  obligations  due  by  defendant  to  (1)  the 
state  for  privilege  tax  due,  (2)  a  levee  district 
for  damages  for  failure  to  procure  privilege  li- 
cense, and  (3)  a  city  for  privilege  taxes  due.— 
Robertson  v.  Greenwood  Lumber  Go.,  70  So.  820. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADULTERY. 

See  Divorce,  «=»129;  Lewdness,  «=»10;  Wit- 
nesses, ^=9370.  < 

1 1  (Ala.App,)  At  the  separate  trial  of  de- 
fendant nnder  a  joint  indictment  with  the  wife 
of  the  prosecuting  witness  on  a  charge  of  adul- 
tery, tratimony  relative  to  a  pending  divorce  pro- 
ceeding betfraen  the  proBecotinc  witness  and  bis 
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wife,  not  offered  for  purpoae  of  impeachment,  is 
properly  excluded.— Huskey  t.  State,  79  So.  159. 

On  trial  for  adultery  with  the  wife  of  prose- 
cuting witness,  evidence  that  members  oE  the 
family  <^  the  witncsa  continued  to  aasodate  with 
defendant  is  ^operly  udnded^Id. 

ADVERSE  POSSESSION. 

See  Evidence.  4salS8.  341.  601;  Heading,  «=» 
112;  Taxation,  ^»697;  Trover  and  Gonver- 
aion,  e=^23;  Waters  and  Water  Conrsea, 
«s>164. 

I.  HATUKE  AMD  BEQUXSXTE*. 

<A)  AaaalBltloa  oC  Rlv^ta  by  PrcaedpilOB 
In  OeaenU. 

^»7(2)  (La.)  Prescription  acquirandi  causa  does 
not  run  against  Uie  state  for  ita  own  prraert;. 
—State  V.  New  Orleans  Land  Co.,  79  So.  515. 

Prescription  acquirandi  causa  does  not  run 
a£ainst  the  state  for  school  land,  conditional 
title  to  which  was  given  the  state  by  Act  Cong. 
Feb.  15.  I813.-Id. 

(C)  VlBllile  and  Notorloiia  Pos>mi>1*v. 

<&=333  (Ala.)  Evidence  held  to  show  that  com- 
plainants knew  of  an  adverse  claim  to  land  is 
controversy  so  as  to  impose  on  them  the  duty 
of  asserting  their  rii^t  of  action  therefor  with- 
in the  bar  of  the  statute.— GbaTers  t.  Mayo,  70 
So.  091. 

(BD  DanitlOB  ud   Contiaoltr  of  Piisam- 

4s»40  (La.)  Under  prescription  liberandi  cansa. 
CSt.  Cbde,  art  364^  c<mstrued  with  articles 

3467,  3499.  et  seq.,  and  article  496.  an  owner, 
not  manifestiDg  his  ownership  within  30  years, 
does  not  lose  ms  ownership,  or  his  right  of  ac- 
tion to  recover  property  from  one  who  has  tak- 
en possession  inthin  a  less  time  thsn  30  years. 
— Harang  v.  Golden  Ranch  Land  &  Drainage 
Co..  79  So.  768. 

4s=43(l)  (Lb.)  Successive  titularies  of  land,  con- 
fidoit  in  the  security  of  their  title  for  more  than 
150  years,  should  not  be  disturbed  unless  the 
legal  situation  compels  it. — State  t.  New  Or- 
leans  Land  Co.,  79  So.  615. 
<t=^4  (Miss.)  Any  inquiry  as  to  the  continuity 
of  possession  claimed  to  be  adverse  is  pertinent 
only  in  event  the  adverse  possession  has  not  been 
continuous  for  the  required  number  of  years  nec- 
essary to  confer  title  to  the  land.— B^t  T.  Wil- 
liams, 79  So.  343. 

(F)  Boatlle  Ohar«eter  of  Po— — to». 

«=»62(3)  (Ala.)  Code  1907.  |  3824,  giving  a 
widow  right  to  possession  of  a  dwelling  house, 
with  appurtenances  free  of  rent,  till  dower  as- 
signed, gives  her  no  property  right  that  would 
by  such  occupancy  defeat  the  oltunate  title  and 
right  of  possession  descending  to  heirs.— Chav- 
ers  V.  Mayo.  79  So.  594. 

4=366(2)  (Ala.)  Where  one  daims  land  up  to  a 
certain  line,  due  to  mistake  or  uncertainty  as  to 
the  boundary  line  between  two  tracts,  an  indis- 
pensable element  of  adverse  possession  is  want- 
ing.—Harris  V.  Byrd,  79  So.  472. 
«=>79(4)  (Ala.)  Holder  of  tax  deed  valid  on  its 
face,  who  assumed  and  held  posmsrion,  had 
adverse  possession  under  ctdor  of  title.— McCay 
V.  Parks,  79  So.  119. 

4=»8I  (Ala.)  Land  of  a  decedent  not  being 
subject  to  a  life  estate  in  his  widow  when  sold 
by  her,  her  sale  thereof  was  a  sale  of  the  fee. 
so  that  her  grantee's  possession  and  claim  of 
ownership  thereunder  and  thereafter  would  suf- 
fice to  complete  the  bar  of  the  statute  if  re- 
tained for  sufficient  time.— Cbavera  t.  Mayo,  79 
So.  594. 

H.  OPERATION  ANS  EFFECT. 
(A)  Bxtcnt  ol  Poaaeaalon. 

4=397  (Ala.)  Posaessim  ol  trespasser  without 
color  01  title  is  limited  to  actual  dob  session. — 
McCsy  V.  Parfc%  79  So.  U9. 


«=9lOO<l)  (Ala.)  The  possearion  d  one  claim- 
ing under  color  ot  title  is  coeztensire  with  the 
boundaries  described  by  the  written  instrument 
under  wbidi  he  htdds  and  makes  his  bona  fide 
claim  of  ownership.— McCay  t.  Parks,  79  So. 

(B)  Title  or  RlvU  Ae««tre«. 

<8=>I04  (Miss.)  In  a  suit  to  confirm  title  to 
land,  wherein  the  complainant  proves  possession 
for  60  years  and  a  perfect  dxain  of  title  back 
to  the  uncle  of  the  original  patentee  in  1861,  a 
presumption  arises  thst  there  was  a  lost  deed 
icom  the  patentee  to  the  unde.— Scarborough  v. 
Native  Lumber  Ca.  79  So.  84. 
4=:»106(6)  (Hiss.)  Under  the  advuse  possesuon 
statute  and  decisions,  possession  for  10  years  in 
accordance  with  the  statute  confers  stxcii  title  on 
the  occupant  of  land  aa  con  be  used  defensiveiy 
or  as  a  basis  of  a  bill  to  confirm  the  titi&— Fant 
V.  WilUams,  79  So.  343. 

4=3 1 09  (Miss.)  Where  an  ancestor  on  purchss- 
ing  land  described  as  a  quarter-quarter  section 
also  took  pOBseasfon  ot  other  lands  and  obtmined 
perfect  title  thereto  by  adverse  possession,  a 
commissioner's  deed  with  the  same  description, 
issued  on  petition  of  the  hebs  for  sale  and  di- 
vision of  proceeds,  did  not,  in  the  absence  of  es- 
toppel, convey  such  other  lands,  since  titie  to 
land  acquired  by  adverse  pobscsmwi  cannot  be 
divested  by  sbandooiaeDt.r— Fant  v.  Williams,  79 
So.  34S. 

HI.  PISADnO,  MVIDBWOE,  nUAXw 
AlfD  BBVUBW. 

«s»|l4(l)  (Ela.)  Evldenoe  held  snffident  to 
show  adverse  poaaesslon  of  plaintiff  within  Gra, 
St.  ISOe^  1 1721  (CoDip.  Laws  1814,  |  1721).- 
Skipper  v.  Beese,  TO  So.  686. 

AFFIDAVITS, 

See  Criminal  Law.  «=»125, 126,  252.  338;  Tres- 
pass, «s>87;  Witnesses.  «S92. 

«=9f2  (La.)  Where,  it  being  the  be^nning  of  the 
year,  jurat  to  the  petition  in  sn  ejectment  suit 
was  erroneously  dated  Januaty  3.  1917,  instead 
of  1918,  an  exception  thereto  was  frivolous.— 
Hemdon  T.  Wakefield-Moore  Bealty  Co.,  79  Sol 
318. 

^16  (La.)  Where,  it  being  the  beginning  of  flie 
year,  jurat  to  the  petition  ia  an  ejectment  suit 
was  erroneously  dated  Janaary  3,  1917,  instead 
of  1918,  an  exception  thereto  was  frivolous,  be- 
sides living  been  cured  and  a  new  service  made. 
— Beradott  r.  Wakefield-Moore  Beahy  'Co.,  79 
So.  318. 

AGENCY. 

Bee  Principal  and  Agent. 

AGRICULTURE. 

See  Contracts,  ^106. 

^=»7  (Ala.)  A  sale  of  fertilizers  by  tiie  agent 
of  one  who  has  a  license  to  sell  fertiliien  as 
required  by  Code  1907,  |  25,  is  not  unlawful 
under  section  6S84.— Bowdoin  v.  Alabama 
Chemical  Co.,  70  So.  4. 

In  action  upon  note  for  purdiase  price  of 
fertilisers,  wherein  defendant  pleaded  that  tiiey 
were  sold  without  having  first  procured  liceuM. 
and  plaintiff  replied  that  seller  at  time  of  sale 
was  acting  as  agent  for  company  which  had  li- 
cense, testimony  of  alleged  agent,  contract  be- 
tween him  and  his  principal,  and  fertiUa»  li- 
cense issued  to  the  principal  were  admLsriUe. 
-Id. 

ALIENS. 


10. 


See  Fish. 

ANIMALS. 

See  Larceny,  ^S96S;  Sequestration, 


sSOl 


4=92  (AlaApp^)  The  owner  ot  a  dog  has  a  pr<H>- 
erty  right  therein,  which  i^soatdn  an  action 
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field  T.  State,  79  So.  396. 

<AIa.App.)  Acts  1916,  p.  599,  |  6,  impos- 
ing a  flat  tax  on  dogs,  Tegardless  of  ralae,  is  not 
in  Tiolation  of  Const.  1901,  |  211,  requiring  all 
taxes  on  property  to  be  aaa«ned  in  pr<^rtion  to 
the  TSloe  of  the  property,  since  it  u  a  tax  npon 
tbe  privilege  of  keeping  a  dog.— Barefidd  v. 
9tate,  79  So.  396. 

^»45  (Ala.Ai^.)  Thongh  by  mOTisions  of  Code 
1907,  I  e231,  it  is  matter  of  defense  or  mitiga- 
tion in  prosecution  for  wanton  killing  of  ani- 
mals that  "at  the  time"  tbe  animals  were  tree- 
paaaing  on  a  growing  crop,  previous  trespassing 
and  notice  to  otrner  is  unavailing.— Bruner  t. 
State,  79  So.  164.  ■ 

^»45  (Miss.) 'In  a  prosecution  for  wiUfuUy, 
unlawfully,  and  mischievotHly  killing  a  bog  be- 
longing to  another,  where  it  appeared  that  ac- 
cnsed  nad  repeatedly  tried  to  keiep  the  hog  out 
of  his  potato  patch;  that  he  did  not  know  who 
owned  it,  and  killed  it  solely  to  prevent  dam- 
age  to  his  crop,  a  finding  that  the  hog  was  kill- 
ed maliciously  or  mischievously  was  not  war- 
ranted, and  a  penaaptoir  inatmction  should 
have  been  given  for  dexendant— Grifly  t.  State, 
79  So.  3. 

APPEAL  AND  ERROR. 

See  Certiorari;  Costs,  ^234,  280;  Courts, 
«s>207~224,  487:  Criminal  Law,  ^1017- 
1189;  Exceptions,  BtU  of;  Habeas  porpus, 
^a4. 

For  review  of  rulings  in  particular  actions  ot 
proceedini^,  see  also  the  various  spedfie 
topics. 

m.  BBOxnom  wbvibwabxa 

(D)  PtBttUtr  «r  Detevmlaatlaa. 

^71  <8)  <La.)  Where  tha  entire  relief  sought 
is  an  injunction  and  tbe  writ  is  denied  after  a 
hearing  on  a  rule  nlai,  the  judgment  will  be  re- 
garded as  final  and  appealable.~WundeTiicfa  v. 
New  Orleans  Ry.  &  Light  Co.,  79  So.  80. 

(E)  Hatarc,  Scope*  and  Kffect  of  Decfuton. 

4=397  (La.)  Where  a  se^^oestration  obtained 
to  protect  a  property  right  u  dissolved  on  bond, 
the  order  of  diasolutlon  is  appealable. — Daven- 
port V.  Sterling  Lumber  Co.,  79  So.  215. 

XV.  BIOfiT  OF  BUVUiW. 
(A)  Persoms  Batltled. 

«=»I42  (Miss.)  Under  Laws  1918,  c.  238,  an- 
thorizing  the  Attorney  General  to  insUtnte  or 
defend  any  suits  arismg  out  of  any  act  or  or- 
der of  the  tax  commission,  the  AtWmey  Gen- 
eral ma;  take  an  appeal  as  an  Incident  connect- 
ed with  the  prosecution  or  defense  ot  a  suit. — 
Board  of  Sup'rs  of  Lauderdale  County  v.  Guar- 
anty Loan  Trust  ft  Banking  Co.,  79  So.  802. 

Under  Laws  1918,  c.  238,  authorizing  the  At- 
torney General  to  hiatltute  or  defend  any  suit 
arising  out  of  any  act  or  order  of  the  tax  com- 
missi on,  the  Attorney  General  may  bring  an 
appeal,  although  the  judgments  below  were  ren- 
dered prior  to  the  passage  of  the  statute,  he  be- 
ing authorized  by  the  act  to  take  up  tbe  suit  at 
any  stage  thereof. — Id. 

Where  the  Attorn^  General  has  brought  a 
former  appeal  in  a  case  involving  an  act  or  or- 
der of  the  tax  commission,  as  a  mere  interloper. 
Code  1906.  |  4922  (Hemingway's  Code,  f  3198), 
prohibiting  ai^eals  after  dtsnusBal.  baa  no  ap- 

flication  to  a  subsequent  authorized  appeal 
ronght  by  blm.— Id. 

T.  PBESEHTATXOn   AMD  RB8EBVA- 

Tiov  nfxowEK  ooiratT  or 

OBOmnMI  OF  REVIEW. 

<B)  Ob]eetlOBa  aad  HotlOM*  amd  Rallnw 
Thereoa. 

4s>l96  (La.)  A  supplemental  petitl<»i  dismiss- 
ed on  defendant's  exception  of  want  of  Jurisdic- 
axm  i«  not  reviawable      appdlata  court;  where 


tliere  was  no  objection  to  district  courts  ndfait 
reserved  thereto.— J.  J.  Stovall  &  Sons  t.  Hu- 
bler,  79  So.  830. 

4=»I97(1)  (Ala.)  By  provision  of  circuit  court 
practice  rule  34  (175  Ala.  xxi),  that  court  can- 
not be  put  in  error  bv  variance  unless  it  was 
called  to  its  attention  By  proper  objection  to  the 
evidence.— Bowdoin  t.  Alabama  Qiemical  Co., 
79  So.  4. 

«»l97f3)  (Ala.)  Under  rule  34  of  the  Circuit 
Court  (its  Ala.  x^),  a  point  of  variance  be- 
tween the  allegations  of  the  complaint  and  the 
proof,  a  matter  which  could  have  been  correct- 
ed by  amendment  during  trial  of  the  cause,  can 
avail  defendant  nothing  on  its  appeal  from  an 
adverse  judgment.— Birmingham  Machine  & 
Foundry  Co.  v.  Walpole,  79  So.  659. 
«=a23l(2)  (Ala)  Since  under  Code  1907,  f 
5340,  the  courts  consideration  is  limited  to  the 
grounds  of  demurrer  distinctly  stated,  it  wiU 
not  consider  the  sufficiency  of  a  plea  as  anios' 
a  ground  not  specified  In  the  demurrer.— Fruit- 
ticher  EXectric  Co.  v.  Birmlptfiam  Trust  &  Sav- 
ings Co..  79  So.  248. 

4=>240  (Ala.)  Having  acquiesced  in  disclaim- 
er by  a  complainant  seeking  to  be  dismissed 
from  the  case,  by  omitting  to  test  same  by 
proper  motion  or  exception,  neither  party  on 
appeal  will  be  permitted  to  insist  he  is  a  com- 
plainant appeuing  and  Joinina  in  tbe  urini- 
ment  of  errors.— Chavers  v.  Mayo.  79  So.  {w4. 

(C)  Blxtseptlons. 

«=»256  (Ala.)  Under  Acts  1915.  p.  698,  the 
court  can,  from  the  recitals  of  the  record  prefer, 
review  tbe  action  of  the  ti4al  court  In  sustain- 
ing a  motion  to  strike  an  amended  plea  in 
abatement,  whether  exception  has  been  entered 
or  not.— Lusk  v.  Champion  Register  Co.,  79 
Bo.  16. 

Vn.  KEQVISZTES  Ain>  PBOCEEnnrOB 
FOB  TBAH8FEB  OF  CAUSE. 
(A)  Time  of  TalElnflc  Proeeedlnsa. 

«=>347(1)  (Miss.)  A  Judgment  is  "rendered." 
within  Code  1906,  I  and  section  83.  as 
amended  by  Lawa  1912,  c.  203,  tlmiting  the 
time  after  rendition  of  judgment  within  which 
appeal  must  be  taken,  at  time  Judgment  is  pro- 
nounced in  open  court  at  conclusion  of  trial, 
and  not  at  time  it  is  entered  on  docket  (citing 
Words  and  Phrases,  First  Series,  toI.  7,  p. 
6082;  Second  Series,  voL  4,  p.  260).— Simpson 
V.  Boykin,  79  So.  862. 

«=3356  (La.)  Where  appellant  after  time  al- 
lowed for  perfecting  suspensive  appeal  had 
passed,  bat  within  time  for  devolutive  appeal, 
filed  a  bond  for  amount  fixed  for  a  suspensive 
appeal,  am)eal  will  not  be  dismissed  but  will  be 
maintained  as  a  devolutive  appeal. — Brlnkman 
V.  Succession  of  Posey,  79  Bo.  540. 

(B)  Petlttom  or  Prayer,  Allowuo*,  aad 
Ccrtlfloate  or  AlBdavit. 

4»36l(2)  fAla.App.)  Appeal  of  one  applying 
for  prohibition,  will  be  dismissed,  there  being 
nothmg  other  than  an  order  granting  respond- 
ent's motion  for  new  trial  after  writ  was 
granted  that  vrill  support  appeal,  and  appel- 
lant's statement  for  appeal  being  that  he  ap- 
pe^s  from  judgment  denying  writ. — Ex  parte 
Motmeyham,  79  So.  197. 

^=>365(1)  (La.)  The  Supreme  Court  has  no  Ju- 
risdiction to  entertain  an  appeal  without  an  or> 
der  of  appeal  from  the  trial  court. — Sammons  v. 
New  Orleans  Ry.  ft  Light  Co.,  79  So.  320. 

Aa  order  of  appeal  from  the  trial  court  can- 
not be  waived  or  dispensed  with  even  by  t^e 
appellee. — ^Id. 


(O) 


Parasast  of  Fees  or  Oosts,  mad  Boada 
or  Other  fleoorltles. 


^374(4)  (La.)  Under  Act  No.  173,  of  1902, 
providing  that  pariab  and  municipal  boards  ex- 
ercising police  powers  or  administering  pub- 
lic functions  ^11  not  be  required  to  furnish 
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bond*  in  judicial  proceedinn,  poilce  Juries,  even 
aa  boards  of  reviewers  of  aswMisment,  are  ex- 
«npt  from  furnishing  appeal  bonda. — Uayne  t. 
AssMwor.  70  So. 

«s>374(4)  (Mies.)  Bank,  which  was  depository 
of  school  fupds,  was  do!  entitl<><I  to  appeal  with- 
out bond,  under  t*ode  1000.  S  ',H  (IIouiiuKwaj's 
Code,  it  1 6),  tn  action  for  mandamus  to  rtjquire 

Snyment  of  warrant  on  the  fundn. — Cleveland 
tate  Bank  v.  Cutton  Kxchange  Bunk,  70  So. 
810. 

•s>362  (La.)  Where  receivers  in  a  separate 
auit  obtained  an  injunction  on  a  bond  fixed  at 
$2,600,  against  sheriff  and  plaintiffs  in  execu- 
tory proceedinca,  and  injunction  was  dissolved 
and  receiverfi  condemned  to  pay  damages  for 
having  obtained  writ  illegally,  an  order  pursu- 
ant to  Code  Prac.  art.  575,  that  receivers  tak- 
ing a  suspensive  appeal  furnish  a  new  appeal 
bond  exceeding  by  one-half  the  sum  claimed 
in  executory  pifoceedings,  was  error,  as  order 
of  seizure  waa  suspended  by  injunction  and  as 
appeal  waa  not  from  that  order.— Parks  t. 
Hughes,  70  So.  S61. 

«s>393  (La.)  All  that  is  necessary  to  maintain 
appeal  is  that  bond  in  right  amount  be  filed, 
and  where  both  suspensive  and  devolutive  sp- 
peals  have  been  taken,  out  bond  will  serve  for 
suspensive  appeal,  if  filed  in  time;  if  not,  f»r 
devolutive   appeal.— Bernbeim   v.   Peasou,  70 

So.  2:1. 

«=>395  (Miss.)  Where  bank,  which  was  deposi- 
tory of  school  funds,  appealed  without  the  nec- 
essary bond,  the  court  had  power,  under  Code 
1006,  i  401S  (Hemingway's  Code.  (  3189),  to 
permit  it  to  aupply  the  bond.— Cleveland  State 
Bank  t.  Cotton  Exdiange  Bank,  79  So.  810. 

IX.  suraRasDSAS  ob  btat  ox*  pro- 
OEEDuras. 

«»458  (La.)  If  Betting  aside  ot  a.  jndiciat  se- 
queatration  obtained  on  defendant's  suggestion, 
upon  plaEntifTs  furnishing  bond,  would  cause 
irreparable  injury  to  defendant,  an  order  for  a 
saspeneive  appeal  from  the  order  of  bonding 
was  properly  issued,  and  otherwise  it  sbonld 
be  refused.— Davenport  Sterling  Lumber  Co., 
70  So.  215. 

^»466  (Miss.)  On  appeal  from  decree  canceling 
appellant's  claim  to  certain  realty  and  directing 
her  to  deliver  possession  to  appellee,  appeal  bond 
containing  no  condition  as  to  waste  or  use  and 


ingway's  Code,  {  26),  and  motion  to  increaae 
penalty  of  anch  bond  will  be  oTenroled.— Mc- 
Grmry  v.  Dfmald,  79  So.  801. 

X.  REOOBD  AMD  PROCEEDIKOS  MOT 
IH  KBOOBD. 
<A)  H«tt«rs  to  b«  ShOTvu  b7  Record. 

«s»50042)  (Ala.)  Where  the  record  discloses  no 
ruling  upon  demurrers  interposed  to  the  com- 

Elaint,  the  BufBcloney  of  the  complaint  will  not 
»  determined.— Seaboord  Air  Line  By.  Co.  v. 
Ponberton,  70  So.  893. 

(B)  Scope  And  Contents  of  Reeord. 

®=>524  (Ala.)  On  appeal  a  map  found  with  a 
record,  but  wholly  unattached  and  unidentified 
in  the  transcript,  cannot  be  considered ;  it  not 
being  made  a  part  of  the  record. — Montevallo 
Mining  Co.  v.  Underwood.  79  So.  453. 
<S=>529(1)  (Ala.App.)  Where  record  disdoses 
DO  judgment  that  will  sustain  an  appeal,  an  or- 
der dismiflsing  appeal  will  not  be  apt  aside. — 
Hall  V.  Ingram  Land  Co.,  79  So.  768. 

(C)  ICeecMltr  ot  BUI  of  ExRcptloBS,  Case, 
or  Statement  of  Fnots. 

«C3544(1)  (Ala.App.)  In  the  absetkce  of  bill  of 
exceptions,  the  court  s  action  on  motion  not  in 
writing,  to  allow  amendment  of  complaint,  ia 


not  presented  for  review.— O.  W.  Phalin  Lum- 
ber Co.  V.  Belcher,  70  So.  198. 
^=3544(1)  (Iji.)  A  supplemental  petition  Annin- 
ed  on  defendant's  exception  of  want  ot  jnriMlic- 
tiou  is  not  reviewable  by  appellate  court,  where 
there  was  no  biU  of  exceptions  reserved  thereto. 
—J.  J.  StovaU  ft  Sona  v.  Habier,  70  So^  S30. 

(B)  TnmsMlmlnn,  minv.  Prtntln*.  awd 

■ervlee  of  Copies. 

«ss»e24  (La.)  Code  Prac.  art.  B8R,  meiuu,  not 
ttiat  appellant  must  make  formal  demand  to 
have  benefit  of  three  daya*  gracf,  Imt  that  if  re- 
quiring further  time  be  mast  make  demand  tbere- 
in  and  sbow  appellate  court  that  event  not  nndrr 
his  control  prevented  filing  of  record  on  or 
Cora  return  day.— Sammons  t.  Mew  Orleajia  Ky. 
ft  Light  Ok,  TO  So.  820. 

(1)  Dofoeta,  Ofejeettona,  Aa>MdaM«t,  nad 

^635(3)  (La.)  Where  the  omission  of  a 
copy  of  a  document  from  the  transcript  of  ap- 
peal was  not  the  fault  of  the  appellant,  wht 

Save  no  instructions  to  the  olerk  of  the  civil 
istrict  conrt  for  making  np  the  manQscript, 
the  appeal  should  not  be  dismissed  on  account 
of  such  omission.— Brinkman  Socceaaion  of 
Posey,  70  So.  540. 

«»64l  (La.)  Under  Oode  Pia&  art.  886,  aa 
l^)p(»l  ahouid  not  be  dismiaaed  for  error  n 
clerk's  certificate  of  correctness  and  complete- 
ness of  transcript  if  it  does  not  sppear  that 
error  is  imputable  to  the  appellant,  and  in  snrli 
eases  reasonable  time  should  be  allowed  to  ntr- 
rect  the  error.- Hayne  y.  Assessor.  79  So.  '2f*\ 
*=>656(1)  (La.)  I  nder  Act  No.  229  of  1910. 
where  a  transcript  of  appeal  made  by  directicn 
of  the  appeiiant  omitted  parts  of  the  re<^<r>^. 
the  ai^llant  would  be  allowed  30  days  in  whi^h 
to  have  errors  In  clerk's  certificate  corrected, 
during  which  time  either  party  might  file  say 
omitted  part  of  the  reoora  as  a  sapplementai 
tranacript.— Hayne  r.  Aaeessor.  79  So.  280. 

(J)  CoselaelTeneu  and  Bffeet,  laapeaefc* 
Inm  and  Contradletlnv. 

^>662(1)  <Tji.)  Supreme  Conrt  will  not  nrd^r 
that  transcript  of  an  appeal  in  one  case  be  con- 
sidered in  another  on  alleKation  of  a  party  that 
the  tranacript  contains  docoments  offered  b 
the  other  case,  if  allegation  was  coatradicte-i 
and  is  not  supported  by  record  of  proceeding 
in  lower  conrt — St.  John  liomber  Co.  v.  Fed- 
eral Nat.  Bank,  70  So.  223. 
^663(2)  (La.)  An  appeal  should  not  be  ifis- 
missed  on  appellee's  mere  allegatioD  that  <si- 
tain  documents  not  in  transcript  were  intr-- 
duced  in  evidence,  if  the  clerk's  certificate 
diowB  that  the  transcript  Is  complete  dnd  thtr' 
is  no  showing  to  the  contrary.— 8t.  John  Lnm- 
ber  Co.  v.  Federal  NaL  Bank,  79  So.  223. 

(K)  dneations  Presented  far  Review. 

€=»677  (Aia.)  Error  cannot  be  predicated  on 
the  exclusion  of  a  return  of  a  subpopna  for  » 
witness  when  the  bill  of  exceptions  does  ii"t 
show  what  the  return  was. — Porter  v.  Loois- 
viUe  &  N.  B.  Co.,  70  So.  605. 
^=»695(3)  (AIs.)  In  action  for  injury  to  paswi- 
fier,  stumbling  over  steps  in  going  to  train,  tb' 
Supreme  Court  could  not  saj",  as  a  matter  ••i 
law,  that  the  steps  were  not  negligently  ereit*-. 
where  counsel  referred  to  photographs  of  tb* 
scene,  which  were  examined  by  the  trial  court 
and  jury,  but  which  were  not  before  the  Supfrai* 
Conrt— Seaboard  Air  Line  By.  Co.  v.  pember- 
ton.  79  So.  393. 

(li)  Hatters  Hot  Apparent  of  Reeard. 

«s>7l4(l>  (Lb-)  Bx  parte  allegations  in  pleaJ- 
iiigs  filed  in  Supreme  Court  as  to  facts  aiiao>> 
the  tranA^ript  cannot  be  considered. — Wuc'^r 
Uch  T.  New  Orlaana  Ry.  &  Llcht  Co.,  70  Sc. 
80. 
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ZI.  AaniGHXEKT  OF  EBBOB8. 

€=3721  (1)  (Ala.)  A  joint  assignment  by  all  ap- 
pellants 1b  unavailable  unless  well  taken  as  to 
nll.—Chavers  v.  Mayo,  79  So.  694. 
■3=^753(2)  (Ala.)  Under  Supreme  Court  Prac- 
tice Rules.  No.  1  (20  South.  Iv),  appeUant'a 
failure  to  assign  any  errors  requires  affirmance. 
—Nichols  V.  Hardegree,  79  So.  G98. 

Xm.  DUMISSAX^  WITHDRAW AI.,  OB 
ABANDONMENT. 

i£=»792  (r^.)  The  Supreme  Court  will  take  no- 
tice of  the  absence  of  an  order  of  appeal  and,  of 
its  own  motion,  dianias  the  appeal. — Sammons 
V.  New  Orleans  Br-  &  light  Co..  79  So.  820. 
€=>797(2)  (La.)  Inclusion  of  superfluous  matter 
in  condition  of  an  appeal  bond  is  an  informality 
for  which  appeal  will  not  be  dismissed,  especial- 
ly where  the  motion  to  dismiss  was  filed  more 
than  three  days  after  return  day.— Sammons  v. 
New  Orleans  Ry.  &  Ught  Co.,  79  So.  320. 

XVI.  REVIEW. 

(A)  8eop«  sad  Extent  Im  GeneraL 

^»842(1>  (Ala.)  In  actitxi  on  fire  policy  oor- 
ering  cotton,  whether  cancellation  of  the  policy 
made  by  insurer's  agent  became,  on  account  of 
any  agreement  or  acquiescence  by  insured,  bind- 
ing upon  him,  and  effective,  was  quesCion  of 
fact  for  the  trial  court. — QermanialFire  Ins, 
Co.  V.  Kitchens,  79  So.  246. 
<g=>856(2)  (Ala.)  Where  a  demurrer  to  a  count 
of  a  complaint  contains  several  groands,  the  fact 
that  one  of  the  grounds  was  properly  oremiled 
by  the  court  does  not  make  an  asfttgnroent  of 
ertx>r  that  court  erred  in  overruling  tbe  demur- 
rer insufficient;  the  demurrer  being  to  one 
count,  and  not  to  several  separate  pleadius  or 
charges.— Naghville,  C.  &  St.  L.  Ey.  v.  Black- 
welt,  79  So.  128. 

IC)  Parties  Batltlttd  to  Allege  Bmr. 

«=»880(2)  (Miss.)  The  objection  that  a  bfll  of 
complaint  is  multifarious  for  joining  makers  of 
notes  with  assignfes  thereof  as  defendants, 
will  not  be  considered  on  appeal,  where  only 
the  makers  can  be  prejudiced,  and  they  make 
no  complaint— Coast  Realty  &  Colony  Oo.  t. 
Security  Tmrt  Co.,  79  So.  648. 

(B)  PreaaHptlOM. 

©=5926(3)  (La.)  In  ejectment,  where  defendant 
daimed  title  under  writ  of  fi.  fa.  issued  under 
3  judgment  in  a  prior  suit,  and  objection  was 
made  to  introduction  of  writ  in  evidence  with- 
out a  judgment  to  support  it,  and  objection  was 
averruled,  because  going  only  to  order  of  proof, 
but  judgment  was  not  thereafter  offered.  It 
nust  be  presumed  that  there  was  no  valid  judg- 
ment authorisiog  sale. — liousael  t.  New  Orleans 
Land  Co..  79  So.  860. 

1=3933(1)  (Ala.)  Where  record  affirmatively 
jUows  that  bill  of  exceptions  does  not  contain 
ill  evidence,  and  bill  does  not  recite  that  it 
contains  all  evidence  introduced  upon  hearing 
it  motion  for  new  trial,  action  of  trial  court  in 
;ranting  motion  will  be  affirmed,  since  It  must 
)e  presumed  that  there  was  evidence  jnstlfying 
:ourt's  conclusion. — Prude  v.  Thompson  & 
rbompson,  79  So.  21. 

(W)  DIsfiretlOB  of  Lower  Oo«rt. 

5=3949  (Fla.)  Unless  it  clearly  appears  that  the 
'hancollor  has  erred  in  refusing  a  specific  pcr- 
ormance  of  a  contract  for  the  sale  of  realty,  his 
lecree  vIU  not  be  disturbed  on  appeal.— Dixie 
■faval  Stores  Co.  v.  German-American  Lumber 
:o.,  79  So.  836. 

g=5954  (Ala.)  Granting  or  refusing  a  tempora- 
•y  writ  of  injanction,  although  lareely  dis- 
retioDary,  is  reviewable. — Woodstock  Operating 
7ornoration  v.  Quinn,  79  So.  253. 
f=>956(l)  (Fla.)  Action  of  chancellor  in  extend- 
Qg  the  time  for  taking  testimony  in  an  equity 
uit  will  not  be  disturbed,  unless  an  abuse  of 


discrcticKL  plainly  appears.— O'Gara  v.  Hancock, 
79  So.  167; 

^983(3)  (Fla.)  Chancellor's  discretion  in  de- 
termining a  motion  to  vacate  a  sale  of  property 
made  after  court's  order  of  foreclosure  and  after 
confirmation  of  the  sale  will  be  interfered  with 
by  an  appellate  court  only  in  clear  case  of  in- 
justice and  where  his  decision  was  clearly  er> 
r(meons.— Mitchell  v.  Mason,  79  So.  163. 

(G}  <laestloaa  of  Fact,  Verdicts,  aad  Flad- 
iass. 

«» 1 005(1)  (Ala.)  Where  trial  court  had  wit- 
nesses before  it,  and  opportunity  to  note  their 
demeanor.  Supreme  Court  is  unwilling  to  pred- 
icate reversal  on  action  of  court  in  overruUng 
motion  for  new  trial.—Birmisgbam  Kfachlne  s 
Foundry  Co.  v.  Walpole,  79  So.  ti59. 
4=>I005(3)  (Ala.)  Where  evidence  was  in  con* 
flict.  Supreme  Court  will  not  predicate  reversal 
on  trial  court's  action  in  overruUng  motion  for 
new  trial.~Alabama  fireat  Southern  E.  Cc.  v. 
Snodgrass,  79  So.  126. 

008(1)  (Ala.)  The  Court  of  Appeals  is 
confined  to  question  whether  facts  as  specially 
found  by  the  court  are  sufficient  to  support  the 
judgment,  and  cannot  go  to  tbe  evidence  to  de- 
termine whether  tlie  facts  wer«  correctly  found. 
— Germania  Fire  Ins.  Co.  v.  Kitchens,  79 
246. 

«=3l00g(l)  (Ala.)  An  appeal  from  a  decree 
dissolving  a  temporary  injunction  where  the 
contentions  of  the  complainant  as  to  injuries 
suffered  are  not  sustained  by  the  record,  and 
where  the  decree  showed  that  it  was  based 
upon  affldavits  of  both  partdes  and  a  personal 
inrestigatiota  by  the  court,  the  trial  Judge's 
findings  will  be  affirmed.-^rown  of  Carbon  HiU 
T.  lidth,  79  So.  196.  , 

4=»IO00(l)  (Ala.)  Chncery  conrt^s  conclusion 
on  issues  of  fact,  reached  on  oral  evidence  tak- 
en before  it,  is  accorded  <m  reriew  same  elEect 
as  verdict  of  jury.- E^nlknu  v.  Fowler,  79 

So.  257. 

«=>1009(3)  (Ala.)  Where  the  evidence  was 
largely  ore  tenus  before  the  trial  judge,  and 
not  without  conflict,  his  findings  will  not  be 
disturbed,  although  there  was  evidence  which 
would  support  a  contrary  decree.— Moore  v. 
Walker.  79  So.  191. 

«» 1 009(3)  O^la.)  In  a  suit  for  the  reformatloa 
of  a  written  instrument,  when  the  evidence  is 
confilcting  and  the  finding  of  the  chancellor 
thereon  does  not  dearly  appear  to  be  erroneous, 
it  will  not  be  disturbed  on  appeal. — Baldwin  v. 
Chriotopher,  79  So.  339. 

«=»IO09(d)  (Fla.)  In  suit  for  reformation  of 
written  instrument,  when  the  evidence  is  conflict- 
ing and  the  chancellor's  finding  tbereoo  does  not 
clearly  appear  to  be  erroneous,  It  Will  not  be  dis- 
turbed on  appeal.— Tatnm  v.  City  Building  A 
Loan  Ass'n,  79  So.  839. 

«B9lOIO(l)  CAla.)  The  finding  of  the  trial  court 
sitting  mthout  a  jury  upon  evidence  developed 
ore  tenus  will  not  be  disturbed,  unless  plainly 
contrary  to  the  great  weight  of  the  evidence^ 
McCay  v.  Parks,  79  So.  119. 
<$=»I0I0(1)  (Ala.App.)  When  evidence  is  ore 
tenus,  or  partly  so,  in  action  on  account,  and 
trial  court  has  advantage  of  hearing  and  seemg 
witnesses,  appellate  court  will  not  disturb  con- 
tusion, unless  palpably  contrary  to  weight  <^ 
evidence.— Lampkin  v.  Thomas,  79  So.  166. 
«sbI0I5(2)  (AIa.App.)  Denial  of  new  trial.  In- 
volving finding  on  conflicting  evidence  against 
asserted  misconduct  of  party,  cannot  be  dia- 
turbed.— Penney  v.  Grant,  79  So.  271. 

(H)  Hantless  Brror. 

4=>I033(8)  (Ala.)  In  ejectment,  where  verdict 
was  for  plaintiff,  defendant  cannot  complain  of 
a  judgment  rendered  by  consent  of  plaintiff 
against  plaintiff  for  the  costs  of  the  suiL— Uar- 
ru  v.  Byrd,  79  So.  472. 

«=»I039(13)  (Ala.)  Variance  between  pleading 
and  proof  as  to  ownership  of  laud  on  which 
mortsaged  crops  were  grown  is  iiot.reve^ithjs  1^ 
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error,  where  complainants'  rishts  were  based 
on  tbeir  Interest  in  the  crops  and  not  in  the 
land,  and  where  appeHantB  were  not  surprised 
to'  sach  variance.—J.  B.  Batler  &  Co.  v.  A.  Q. 
Henry  &  Co.,  70  So.  (130. 

«=>I040(7)  (Ala.)  Error  cannot  be  predicated 
on  the  snstaining  of  a  demurrer  to  a  plea  when 
proof  of  the  identical  facts  might  have  been 
made  under  a  different  plea  on  which  issue 
was  joined.— Fruitticber  Electric  v.  Bir- 
mingrham  Trust  ft  Savings  Co.,  79  Bo.  248. 
^>  1 040(9)  (Ala.)  No  error  can  be  predicated 
oa  a  ruling  sustaining  demurrer  to  a  plea 
whidi  by  amendment  was  left  without  any 
averment  of  facts.— Fmitticher  Electric  Co.  v. 
Birminebam  Trust  ft  SaringB  Co.,  79  So.  248. 
«=>  1040(10)  (Ala^iH>.)  Conceding  that  com- 
plaint in  acuoD  on  note  was  bad  because  in- 
sufficient to  impose  on  trfaintiff  burden  ot  sbow- 
iog  note  was  executed  by  Pendant,  it  was 
barmleflB  to  overrule  a  danmrer  thereto,  where 
defendant  filed  a  plea  of  non  est  factum.— 
Quaries  v.  KeDdri<^  Mercantile  Co.,  79  So.  160. 
«=>  1040(11)  (AlaJLpp.)  Trial  court's  error  in 
overruling  demurrer  to  special  count  impezSectly 
setting  up  claim,  whidi  count  daimed  no  more 
than  amount  shown  to  b«  recoverable  undw 
common  counts,  evidence  for  i^aintiff  sustaining 
every  allegation  necessary  to  recovery  under 
such  counts  held  harmless  to  defendant— Fagan 
Peel  Co.  V.  Harrison  Co.,  79  So.  144. 
4=>  1 040(11)  (Ala.App.)  Error  in  overrulinff  de- 
murrers to  special  counts  was  without  injury, 
where  under  undisputed  evidence  j>laintifE  was 
entitled  to  recover,  if  at  all,  under  commcn 
counts  only.— Stout  v.  Thomhill,  79  Bo.  154. 
^>I(MI(1)  (Ala.Ai9.)  In  action  ag&inat  admin- 
istrator on  account  verified,  itemized,  and  pre- 
sented to  administrator  and  filed  in  office  ot 
Judge  of  probate,  it  wa«  not  [irejudicial  error 
to  allow  amendment  of  affidavit  and  account, 
consisting  merely  in  eliminatiw  of  some  items. 
— l>ampkm  v.  Thomas,  79  So.  156. 
^1042(1)  (Ala.)  Where  defendant's  special 
plea  to  counts,  good  against  demurrer,  was  no 
more  than  the  gentfal  issue,  its  elimination  on 
plaintiff's  motioD  was  not  prejudicial  error.— 
Atlantic  Coast  Line  R.  Co.  v.  Farmer,  79  So.  35. 
«=>I048(6)  (Ala.)  Error,  if  any,  in  permitting 
question  whether  engineer  of  locomotive  which 
killed  deceased  could  have  seen  deceased,  was 
harmless  where  the  witness  answered  that  he 
did  not  know.— Porter  T.  LooisriUe  &  N.  B.  Co., 
79  So.  605. 

«=9)048(5)  (Ala.App.)  In  action  for  wrongful 
teking  of  plaintiirs  personalty  aa  execution 
against  hur  husband,  questiim  to  defendants' 
witness,  if  he  haQ  not  had  trouble  with  execu- 
tion defendant  in  regard  to  mortgage,  if  error, 
was  harmlefw;  witness  answering  in  negative.— 
HUl  v.  Elmore.  79  So.  148. 
«=>I050(1)  (Ala.)  Where  witness  had  already 
testified  that  "th^  had  been  talking"  without 
proper  evidence- to  show  who  had  been  talking, 
It  was  not  prejudidal  error  to  overrule  ob- 
jection to  nuestioD  aa  to  how  long  they  had  been 
talking.— Choctaw  Coal  ft  Mining  Co.  v.  Dodd, 
79  So.  54. 

4ss»l056(6)  (Ala.)  In  action  on  note  executed  in 
payment  of  stock  subscription,  wfaere  defendant 
pleaded  fraud  and  misrepresentation  as  to  par 
value  of  fitock,  the  exclusion  of  stock  snbscrip- 
tioA  of  third  party,  offered  to  show  par  value 
M  the  stock,  was  harmless,  where  defendant's 
failure  to  show  damage  resulting  from  such 
fraud  entitled  plaintiff  to  a  sraeral  affirmative 
diarge  as  to  such  defense. — ^Lowery  v.  Mutual 
Loan  Soc.,  79  So.  389. 

«s»l060(l)  (Ala.)  In  servants  action  for  inju- 
ries, where  no  statement  was  made  before  jnry 
that  defendant  was  indemnified,  and  person  in- 
quired about  represented  employer,  and  not  In- 
mrer,  while  court  inBtmcted  that  side  remarks 
of  counsel  were  not  to  be  ctHisIdeTed,  and  plain- 
tiff's counsel  emphasised  denial  that  person  rep- 
resented insurer,  instruction,  with  statement  per- 
Bon  did  n<^  represent  indenmitor,  obviated  preju- 


dice to  employer.— W.  T.  Smith  Lumber  Co.  t. 
McLain,  79  So.  370. 

^1060(1)  (Ala.)  In  action  for  death  of  tres- 
passer when  struck  by  locomotive,  error,  if 
any,  in  excluding  statement  of  plaintiff's  counsel 
to  the  jury  that  the  railroad  would  much  rather 
try  the  eng^eer  for  murder  than 'to  have  a 
suit  for  alleged  negligent  killing,  was  harmless. 
—Porter  v.  LouiavUle  &  N.  B.  Co.,  79  So.  605. 
«s»l066  (Ala.)  Part  of  the  court's  oral  chaiice, 
abstract  in  view  of  the  tendencies  of  the  evi- 
dence, but  laying  down  a  correct  pronositian  of 
law,  held  harmless.— Tennessee  Coal,  Iron  ft  B. 
Co.  V.  Bunn,  79  So.  360. 

«»I087  (Ala.)  Where  there  was  no  recovery 
for  plaintiffs  in  detinue  for  possession  of  mule, 
no  reversible  error  was  committed  by  refusing 
to  give  charge  as  to  balance  due  on  plaintib 
mortgage,  though  there  was  no  conflict  in  evi- 
dence  as  to  amount.— J.  A.  Lindaey  ft  Co.  v. 
Steenson.  79  So.  11. 

«3>I069(3)  (Ala.)  Where  jnry.  after  several 
hours'  ddiberatioBS,  asks  judge  to  further  read 
the  law  which  be  had  read  them  in  his  charge, 
refusal  to  comply  with  so  general  a  request  was 
not  prejudidal  error.-~Lowery  v.  Mutual  Loan 
Soc.,  70  So.  389. 

(D  Error  Waived  In  Appellate  Coart. 

«=>I078(1)  (Ala.)  The  review  at  the  Supreme 
Oottrt  muft  be  restricted  to  rulings  complained 
of  by  the  assignments  of  error  insisted  upfHi  in 
the  brief  filed  for  appdlant  on  submission  of  the 
appeal.— W.  T.  Smith  Lumber  Go.  v.  McLain,  79- 
So.  370. 

«s>l078(l)  (Ala.App.)  Assignmoits  not  insisted 
upon  in  brid  are  waived. — Fagan  Psed  Ok  t. 
Harrison  Co.,  79  So.  144. 

1078(4)  (Ala.)  Assignments  based  on  refus- 
al of  defendant's  charge,  not  bdng  insisted  up- 
on in  brief  and  argument  of  counsel,  need  not 
be  considered. — Bowdoin  v.  Alabama  Chemical 
Co.,  79  So.  4. 

^»  1 078(4)  (Ala.)  Qnestitms  reserved  on  intro- 
duction of  evidence,  not  bdng  insisted  upon  in 
argument  of  counsel,  will  not  be  considered.— 
J.  A.  lindsey  ft  Co.  v.  Steenson,  79  So.  11. 

(K)  Snbacqnaat  Appeal*. 

<^  ( 099  (3 )  ( La.)  Under  former  deddoa 
against  plaintiff  company  on  ito  charge  that  de- 
fendants trespassed  on  navigiUrle  waters  and 
streams  within  its  grants,  excepti(»  of  no  cause 
of  action  pleaded  against  its  supplemental  and 
amended  petition,  cbar^g  no  other  trespass, 
was  properly  sustained.— Louiriana  Navigation 
Co.  T.  Caster  Commission  of  La.,  79  So.  213. 

XVn.  DETEBlfZKATIOlf  AKB  DIBPCk 
BXTIOX  OF  GAUSE. 
(A)  Deelsloa  la  Oeaeral. 

«=»II23  (Miss.)  Where  both  parties  request- 
ed peremptory  ifietructicm,  which  was  accorded 
plaintiff,  and  two  of  the  jnstloes  on  appeal 
were  of  opini<»i  that  tihere  waa  no  error,  and 
one  thought  that  peremptory  instruction  given 
plaintiff  should  have  been  refused,  and  tliree 
thought  that  the  peremptory  instmetion  should 
have  been  given  defendant,  the  judgment  would 
be  reversed  and  cause  remanded.— Golf;  M.  ft 
N,  R.  Co.  V.  Dossett,  79  So,  179. 

(O)  ModlAeatloa. 

^=»II52  (Ala.)  Where  a  failure  of  judgment  to 
limit  waiver  of  exemptions  to  peraonaltj  as 
provided  in  notes  introduced  In  evidence  was 
Dot  called  to  attention  of  court.  Supreme  Coun 
could  not  reverse  judgment,  but  would  correct  i: 
so  as  to  limit  waiver  of  exemptions  to  jtersonal 

?roperty.— Bowdoin  v.  Alabama  Chemical  Co.. 
9  So.  4. 

(D)  Rerersal. 

«=»II75(7)  (Miss.)  If  a  defendant  electa  t« 
move  to  strike  out  complainant's  evidence  and 
secures  a  favomUe  dectsic  ' 
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he  maj  be  held  to  the  resnlt,  and  the  Supreme 
Court  may,  ia  ita  ilitcretlon,  on  reTersing,  en- 
ter judgment  upon  the  record.— Pearce  t. 
Tbarpe,  79  So.  60. 

4s>ll75<7)  (Mjse.)  In  a  diancerj  case,  where 
defendant  at  c-lose  ot  pleintiffa  evidence  moved 
to  strike  oot  the  evidence  and  for  judgment,  and 
the  motioQ  was  granted,  the  appellate  court  re- 
serves the  risht  to  hold  defendant  to  elect  to 
Btand  upon  plaintifTs  evidence,  and  where  such 
practice  is  resorted  to  the  court  on  appeal  will 
in  its  discretion  enter  such  judgment  as  ia 
propers-Carter  v,  Studdard,  79  So.  225. 
«s>l  176(4)  (Ala.)  Where  judgment  rendered  by 
court  trying  case  without  jury  is  reversed,  appel- 
late court  may  render  such  judgment  as  trial 
court  sbonld  have  rendered.— Fanners*  Cotton 
Oil  Co.  V.  AtlanU  &  St  A.  B.  By.  Co.,  79  So. 
387. 

^=>t  178(4)  (La.)  A  civil  case  wiU  not  be  re- 
manded for  introduction  of  newly  discovered  evi- 
dence, when  failure  to  discover  it  during  trial 
vaa  atttftntaUe  to  a  lack  of  diligence,  par- 
ticularly whare  aswrted  claim  is  stale  and  with- 
out egai^.— Chalmers  v.  Frost-Johnson  Lumber 
Co.,  79  So.  424. 

«=»HMK1)  (Ala.)  Reversal   of   judgment  for 

filaintiff,  entered  hj  ooart  after  defendant's  de 
Bolt  without  intervention  of  jury,  defendant 
not  having  consented  to  plainbfiE's  withdrawal 
of  demand  tor  jury  trial,  is  effective  onlv  to 
remand  cause  for  execution  of  proper  wnt  of 
inquiry  for  ascertainment  of  damages  by  Jury, 
and  does  not  set  aside  default— Hartford  Rre 
Ins.  Co.  T.  Bannister,  79  So.  253. 

(<3)  JarladleMon  aad  Proce«dlnars  ot  Ap- 
pellate Ooart  After  ftcwand. 


»I22I  (Miss.)  Motion  to  correct  judgment  of 
remand,  so  aa  to  award  judgment  final,  filed 
after  adjournment  and  more  than  IS  days  after 
rendition  of  the  judgment,  not  predicated  on 
mistake,  nor  on  any  ground  contained  in  Code 
1906,  I  1016  (Hemingway's  Code,  |  736),  is  in 
reality  suggestion  of  error,  and  must  be  over- 
ruled, as  not  filed  within  the  time  fixed  by  rule 
14  (72  South,  viii).— Couret  v.  Conner,  W  So. 
801. 

APPEARANCE 

4ss>f5  (Ala.)  If  counsel,  who  appeared  tor  de- 
fendants in  certiorari  proceedings,  had  no  au- 
thority to  appear  for  any  particular  party,  the 
fact  did  not  make  the  Judgmmt  absolutely  void 
on  its  face.— Taylor  Y.  Jones,  79  So.  360. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «=a706-730;  Trial,  «=»121. 

ARMY  AND  NAVY. 

See  Courta.  «=>488. 

ARREST. 

See  Constitutional  Law.  «s»262;  Habeas  Cor- 
pus, ^s>27,  29,  32;  Municipal  Corporations, 
^3>592,  639;  Searches  and  Seizures,  <S=>7. 

n.  OK  OBmnrAX  oharoes. 

«=>62  (Ala.)  Code  of  City  of  Birmingham  1905, 
i  839,  authorizing  an  arrest  without  a  warrant 
of  a  person  "uainst  whom  there  is  a  charge 
made  by  any  citiien  for  violating  any  city  or 
state  law,"  does  not  autboriiw  an  arrest  on  mere 
verbal  request ;  the  word  "<*ai^"  meaning  the 
bringing  or  preferring  a.  criminal  charge  in  the 
mode  and  form  similar  to  that  employed  in  pre- 
ferring a  chaise  in  the  justice  or  coun^  court 
—Ex  parte  Rhodes,  79  So.  462. 
«s>63(4)  (Ala.)  Under  Const  1901,  $  7.  provid- 
ing that  no  peraim  shall  be  arrested  except  In 
cases  aaeertfloned  by  law  and  according  to  the 
form  presciibedt  an  arrest  cannot  be  made  with- 


out a  warrant  upon  mere  verbal  request  of  a 
citisen,  where  officer  has  no  cause  to  suspect  of- 
fense baF  been  cranmitted.— Ex  parte  Bhodee» 

79  So.  402. 

ARREST  OF  JUDGMENT. 

See  Criminal  Iaw,  «sb06S-^0;  Judgment,  «=» 

259-266.  ,   «»■  ^ 

ARSON. 

See  Criminal  Law,  ^400. 
^^25  (Fla.)  On  indictment  charging  burning 
of  personalty,  insured  wiUi  intent  to  injure  the 
insurer,  a  corporatiMi,  pro<^  that  insurer  was 
a  corporatitm  de  facto  is  sufBdent— Martlaei 
V.  State,  79  So.  761. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  ^308,  417,  798,  814,  815; 
Homicide;  Principal  and  Agent.  4^189; 
Bape,  4=s»48. 

I.  OmX*  LIABZIITT. 

(A)  Aets  CMiatitatli&v  AMMkvlt  or  B«tt«py 

and  Llabllltr  Therefor. 

«s»l3  (Ala.)  When  ofDcer  lawfuUy  arresting 
person  charged  with  misdemeanor  is  resisted 
armed  force,  he  is  not  compelled  to  retreat,  but 
may  use  such  force  as  will  enable  him  to  over- 
come resistance  offered,  even  to  extent  of  tak- 
ing life  of  the  offender,  if  he  is  actually  resist- 
ing to  such  an  extent  as  to  place  the  officer  in 
danger  of  his  life  or  ot  great  bodily  barm. — 
Loveless  v.  Hardy,  79  So.  1(7. 

n.  ORiicnrAi.  responsibiijtt. 

(A)  OSensea. 

4s=»5l  (Fla.)  An  "assault"  is  an  intentional 
attempt  by  violeuce  to  injure  the  person  of 
another,  and  there  must  be  an  attempt  to  car- 
TY  the  intention  into  immediate  execution. — 
Bailey  t.  State,  70  So.  639. 

ASSESSMENT. 

See  Drains,  ^ssaSS;  Municipal  Corporatitms, 
«s>491-ff24;  Taxation,  ^»331-«Ml. 

ASSIGNMENTS. 

See  Banks  and  Banking,  ^254;  Klls  and 
Notes,  ^=»311;  Dedication,  ^=>65;  Dower. 
<^33;  Equity,  «=»39:  Eetopp'el,  ^58; 
Mortgages,  <S==>S93;  United  States,  ^111; 
Vendor  and  Purchaser,  ^=>292. 

1.  REQmSXTSS  Ain>  VAIJDITT. 

(B)  Mode  and  Snflleieiier  of  AsaiBamemt. 

^»56  (Miss.)  Where  a  Mississippi  bank's  of- 
fer to  assign  notes  waa  made  by  letter  to  a  bank 
in  New  Orleans,  the  contract  of  asBignment  be- 
came complete  when  the  proposed  assignee  de- 
posited its  letter  of  acceptance  in  the  mail  at 
New  Orleans.— Couret  v.  Conner,  79  So.  230. 

ASSOCIATIONS. 

See  Beneficial  Assodatlona;  Insurance, 

698-S25. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «=»204-210. 

ASYUUMS. 

See  Public  Lands,  «=»M;  States,  4^213. 
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AHACHMENT. 

See  Gaimshment;  V«idor  and  Pardianr,  ^saQ. 

VI.  FROOEEDIHG8  TO  SUPPORT  OR 
EHFOBOE. 

^=>2I3  (MisB.)  In  attachmeat,  where  the  eri- 
dence  wholly  fails  to  Buatain  any  one  of  the 
grouDds  of  attachment,  it  is  error  to  refuM  a 
peremptory  inntruction  for  defendauL— Pinola 
Lumber  Co.  v.  Husbands,  79  So.  68. 

Z.  LIABIUTIES  OK  BONDS  OB  UH- 
DERTAXIM08. 

4=3335  (Ala.)  Rlgrbt  of  i»operty  in  crops  as  be- 
tween landlord,  claimant  in  tenant's  attachment 
salt  against  subtenants,  and  tenant  held  to  have 
become  matter  of  res  adjudicsta  in  tenant's  ac- 
tion against  landlord  on  claim  bond,  despite 
dismisral  of  landlord's  daim  anit.— DUlanf  t. 
Johnson.  79  Sa  lOG. 

ATTORNEY  AND  CLIENT. 

See  Acknowledgment,  ^>20;  Appeal  and  Er- 
ror, ^>1060;  Appearance,  Constitu- 
tional Lew,  «=»276:  Criminal  Law,  «s641. 
725,  728.  TSO,  1037,  1166%:  District  and 
Prosecuting  Attorneys;  Insurance,  «s>fl02; 
Mortgages,  «»377;  Statutes.  ^226;  Taxa- 
tion. «=3499;  Trial.  ^1^;  United  States, 
«=>94,  111;  Usury,  «=»7d. 

H.  RETAINER  AND  AVTHORITT. 

9^101(1)  (Ala.)  In  detinue,  judfnnent  being  for 
recovery  of  antomobile  or  its  altfrnative  value, 
damages,  and  costs,  defendant  havine  seasonably 
made  replevy  bond,  under  Code  1907,  <  3778  et 
seq..  and  the  Kherilf  having  made  return,  pre- 
scribed by  sertion  3783,  so  that  statutory  judg- 
ment arose,  held,  that  an  afrreement  made  by 
plaintiffs'  attorney,  as  to  writ  of  seizure  and 
proceedings  thereunder,  could  not  deprive  plain- 
tiffs of  rieht  to  execution  on  the  statutory  judg- 
ment.—Cowgil!  A  Son  V.  Boseman,  79  So.  305. 
^i=>IOI(l)  (Ala.)  Airreement.  made  with  de- 
fendant in  execution  by  attorney  for  plaintiff 
in  execution,  to  have  sheriff  release  defendant's 
property  from  levr,  was  not  binding  on  plain- 
tiff in  execution,— Barton  t.  Burton  Mfg.  Co., 
79  So.  664. 

TV.  OOMPBITaATIOW  AWP  XIEN  OF' 
ATTORNET. 
<A)  Fee*  and  Otker  BemnmeimHon. 

€»I47  (Mies.)  Pariies  who  have  no  interest  In 
the  proceeds  of  a  claim  cannot  question  the  rea- 
sonableness of  a  contingent  attorney's  fee  con- 
tract for  prosecution  and  collection  thereof.— 
Lay  V.  Lay,  78  So.  281. 

(B)  UeM. 

C»I7I  (Ala.)  An  attorney  may  have,  for  his 
services,  a  retaining  lieu,  authorizing  him  to 
hold  papers  or  moneys  coming  into  his  po^s- 
non  professionally,  and  a  charging  lien,  or  right 
to  recover  from  and  against  the  fund  recovered 
by  his  aid.— Uale  v.  Tyson.  7i)  So.  499. 

The  attorney's  lien  for  servires  is  fixed  by 
Btatute,  uuder  Code  1907.  IS  3009-3011.— Id. 
^182(4)  (Ala.)  Under  Code  1907,  §  3011,  pro- 
viding for  attorneys'  liens  for  comptosation,  an 
attorney  is  not  entitleJ  to  have  a  lien  imm-essed 
an  real  eotate  recovered  by  him  for  his  dient.-  - 
Hale  r.  Tyerai,  78  So.  498. 

ATTORNEY  GENERAL 

See  Sheriffs  and  Constables,  <S=>6. 

AUTOMOBILES. 

See  Carriers,  ®=»11;  Fraud,  <S^64;  Insurance, 
«=>006;  Licenses,  ®==>16,  28;  Municipal  Cor- 
porations, ^»502,  705.  700:  Negligence,  4=» 
52,  136;  Statute!,  «=s>21t 
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BAILMENT. 

BANKRUPTCY. 


V.  RIGHTS,  BEBEEDIES.  AMB  DU- 
GEARCfE  OF  RAKKRUPT. 

«S9433(7)  (Miss.)  Judgment  against  bankrupt, 
rendered  during  pendency  of  proceedings,  is  not 
void ;  (Uscharge  in  banliruptcy  being  umply  a 
bar  to  enforconent  of  judnnent,  if  pleaded. — 
.\labama  Great  Southern  By.  Gou  t.  Crawley, 
79  So.  94. 

Disdiar^  bankrupt  can  be  relieved  of  judg- 
ment agamst  him.  rendered  prior  to  his  dis- 
charge, by  motion,  in  court  rendering  judgment, 
for  perpetual  stay  of  execudoa.  or  by  motion 
to  quash  any  process  issued;  hence  bankrupt, 
after  diacharge,  had  right  aeammably  to  more  to 
quash  writ  of  gamislunent  imed  on  judgment, 
but  Kamishee  cid  not. — Id. 

€=3435  (Mias.)  In  proceeding  to  enforce  judg- 
ment rendered  against  bankrupt  during  pendraey 
of  bankruptcy  proceedings,  right  to  plead  dis- 
ehst^e  is  perstmal  to  bankrupt,  and,  where  he 
does  not  rely  on  it,  it  cannot  be  set  up  1^  an- 
other.—Alabama  Great  Southern  I^.  Co.  T. 
Crawley,  79  Soi  84. 

BANKS  AND  BANKING. 

See  Appeal  and  Error,  «=s>374,  395:  Indict- 
ment and  Information,  4=>154;  Becaving 
Stolen  Goods, 

X.  OOHTROI.  AMD  RBOITXiATIOir  IN 

4c»12  (LaJ  In  view  of  Cffuflt  art.  229,  antkot^ 
izing  license  taxes,  and  under  Act  No.  ITl  of 
1898,  I  3.  par.  2.  imposing  banking  license 
based  on  declared  or  nominal  capital  for  each 
business,  and  section  30,  requiring  license  for 
each  place  «t  Imsineas.  the  worda  "each  baai- 
nesa**  mean  "eadi  occupation;"  so  that,  bank 
having  two  branches,  with  same  officers  and 
capital,  was  only  liable  to  one  license. — State  ex 
rel.  (JuUlot  T.  Central  Bank  &  Trust  Co.,  79 
So.  857. 

^21  (Fla.)  Defendant  k«M  not  guilty  under 
Acts  1917.  c.  7263,  forbidding  issue  at  check 
without  having  at  time  of  presentatitH)  auffieient 
money  on  deposit  with  drawee  to  jwy  the  same. 
— Wcdfe  V.  State,  79  S&  448. 
^321  (Miss.)  Indictment  nndw  Honingway'a 
Code.  %  997.  for  obtaining  moaey  on  a  check 
knowing  that  there  are  not  sufficient  fnnds  or 
credit  to  pay  the  check  is  fatally  d^ective,  if  it 
contains  no  allegation  that  accused  intended  to 
defraud  the  person  to  whom  he  presented,  and 
who  cashed,  tha  dwck^Hmon  t.  State,  79  Sa 
288l 

n.  BAHKnro  oorpobj^tiohs  ahd 

A88O0IATION8. 

(D)  OffleeFs  Ajcemta. 

€=»54(1)  (Ala.)  The  banking  position  or  of- 
fice of  "receiving  and  paying  teller"  is  one  of 
distinctly  recognised  diaracter  and  functtona 
—Illinois  Surety  Co.  t.  Donaldson,  79  So.  667. 

(B)  iKsolVeBer  *■<■  Dissotailra. 

«=>77(4)  (Miss.)  Where  bank's  indebtedness 
to  trust  company,  evidenced  by  promissory  note 
and  open  account,  was  secured  by  notes  depos- 
ited as  collateral,  in  adjoatmait  cl  acoooou 
between  trust  company  and  bank's  leeeivcr  the 
bank  was  entitled  to  credit  for  amount  realis- 
ed by  trust  company  on  the  collateral  notes  only 
after  deducting  expenses  and  attorney's  fen 
necessarily  incurred  by  the  trust  corapany  in 
collecting  them.— Security  Bank  &  Trbst  Co. 
o£  Memptiis,  Tenn.,  v.  Xbdd^TO  Bo.  6Mk 
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m.  FUHCTIOMS  AHD  DBAUHOS. 
«;>  Depoalt*. 

&=9r48(2)  (Ala.)  Rule  that  bank  paying  de- 
joBitur's  check  on  forged  indorsemeot  is  liable 
bim,  unless  payment  was  proximate  result 
)f  bis  conduct  or  negligence,  applies  to  check 
inyable  to  fictitious  person,  utilesa  it  was  so 
)iiyable  to  drawer's  knowledge,  making  it,  un- 
1^1-  Code  1907, 1  4966,  subd.  8,  payable  to  bear- 
>r.— Robertson  Banking  Co.  v.  Urasficid,  79  So. 

ioi. 

A  bank,  paying  on  forged  Indorsement  a  check 
>ayal)le  to  fictitious  person,  obtained  from 
naker  by  fraud  of  person  in  whom  he  had  con- 
ideitce,  was  guilty  of  proximate  negligence. 
CDdering  it  liable,  within  rule  as  to  which  of 
wo  innocent  persona  shall  suffer  for  act  of 
liird  person.— Id. 

IV.  HATIOITAI.  BANKS. 

S=»254  (Ala.)  For  loss  sustained  by  a  national 
tank  through  negligent  conduct  of  its  business, 
ight  of  action  against  directors  would  be  in 
>ank,  and  it  through  its  directors  and  stock- 
lolders  could  convey  such  right,  together  with 
tB  other  assets,  to  another  national  bank  which 
lad  agreed  to  wind  op  its  affairs.— Buck  t. 
zimon,  79  So.  51. 

Where  directors  and  stockholders  of  a  nation- 
I  bank  assigned  aJtl  property,  asaets,  and  ef- 
ects  of  every  kind  to  another  national  bank 
k'bich  was  to  wind  up  its  affairs,  any  cause  of 
£tioa  by  bonk  first  mentioned  against  its  direc- 
ors  for  misconduct  of  its  business  was  vested 
1  assignee. — Id. 

A  stockholders*  bill  against  directors  of  a  na- 
ional  bank  for  nsgligence  in  fionduct  of  its 
•usinesa  cannot  be  mauitaiiied  it  there  b«  other 
dequate  remedy.— Id. 

\Vliere  a  national  trank  made  a  lawful  assign- 
lent  to  another  national  bank  which  was  to 
.'ind  up  its  affairs  any  right  of  action  of  the  as- 
igning  bank  or  its  stockholders  against  its  di- 
ectors  for  negligence  became  vested  in  the  as- 
ignce.  and  the  violation  of  the  assignee  bank's 
bligation  to  enforce  such  claim  would  not  rein- 
est  in  the  assigning  bank  or  its  stockholders 
le  right  of  action  against  mcb  dlrecturs,  but 
'outd  give  a  right  of  action  against- the  aa- 

gnee  bank.~Id. 

Where  stockholder  of  national  bank  after  its 
jsets  were  aiiaigaed  was  not  ready  and  willing 
I  dismiss  liis  own  suit  against  directors  of  aa- 
gnor,  held,  he  was  estopped  to  demand  that  as- 
gnee  prosecute  suit— H. 
=3262  (Ala.)  Whore  directors  of  a  national 
ink  conveyed  its  assets,  pursuant  to  agree- 
ent,  to  another  national  bank,  assuming  its  in- 
btedness,  held,  that  ratification  by  stockhold- 
B  of  the  conveyance  related  back,  except  as 
intervening  rights,  to  date  of  agreement  and 
nveyance.-^uck  v.  Gimtm,  79  61. 

BASTARDS. 

«  Descent  and  DistribuUon,  •a»82;  Trusts, 

8=»81.   

IV.  PKOFEBTT. 

»I04  (Miss.)  Where  a  mother  left  three  chil- 
en,  two  legitimate  and  one  illegitimate,  when 
?gitimate  child  died  without  heirs,  bis  one- 
rd  interest  in  his  mother's  land  escheated  to 
»  state.— Brown  t.  Alexander,  79  So.  842. 

BENEFICIAL  ASSOCIATIONS. 

B  Insurance,  «ss»688-S25. 

b23  (Fla.)  One  soliciting  membership  in  an 
ler  for  a  fee  from  any  members  accepted, 
ich  order  had  previously  made  an  arrange- 
nt  with  a  fraternal  benefit  association  not  au- 
prised  to  do  business  in  state,  was  in  effect  so- 
ting  membership  in  such  association  in  vio- 
ion  of  law.— Rutherford  v.  State,  79  So,  837. 
Vbere  membership  in  order  ipso  facto  enrolls 
mber  in  benefit  association  not  authorised  to 


do  bnainess  in  state,  one  soliciting  membership 
in  order  for  a  fee  from  members  accepted  was 
soliciting  membership  in  association.— Id. 

BENZINE 

See  filxploslres,  «=»1. 

BICYCLES. 

See  Municipal  Corporations,  ^=>70fl. 

BILL  OF  EXCEPTIONS. 

See  Exceptions  BUI  of. 

BILLS  AND  NOTES. 

See  Agriculture,  4=97;  Appeal  and  Error. 
880;  Assignments,  ^=>5G;  Banks  and  Bank- 
ing, 9=921,  77,  148;  Cancellation  of  Inatru- 
ments,  ^=>37;  Champerty  and  Maintenance, 
«=»«;  Equity,  «s>153;  Evidence.  «=)113, 
142;  Husband  and  Wife,  «=3l71;  Mortgages. 
«=>in3,  309,  319;  Municipal  Corporations, 
«=3908,  955;  Pleading.  «»8:  Priodpal  and 
Agent,  9=>179:  Receiving  Stolen  Goods, 
1;  Usury,  «=322,  66,  76;  Vendor  and  Pur- 
chaser, «»266,  2^ 

I.  BEQVmTES  AKD  VAX.IDITT. 

(F)  Vwilditr. 
^s>99  (Miss.)  The  law  of  the  place  where  a 
note  is  payable  governs  as  to  its  validity.— Couret 
V.  Conner,  79  So,  230. 

4»I03<1)  (Ala.)  Fraud  is  no  defenw  in  action 
on  note,  unless  damage  has  reanlted  therefrom. 
— Lowery  v.  Mutual  Jjoan  Soc.,  79  So.  389. 

a.  OONSTBUCTIOir  Am)  operatiox. 

4=>II7  (Miss.)  The  law  of  the  place  where  a 
note  is  p^able  governs  its  interpretation.— 
Couret  T.  Conner,  79  So.  230. 

IV.  HEOOTIABIUTTAirDTBAKaFEB. 

(B)  TrKMfev  %Y  Indorse  meat. 

«=>I82  (Ala.)  Code  1907.  |  0016,  providing 
that  drawer,  by  drawing  instrnment,  admits  ex- 
istence of  the  payee  and  hie  capacity  to  indorse, 
does  not  make  drawer,  unknowingly  making 
check  to  fletitious  person,  admit  that  any  one 
other  tiian  named  payee  can  properly  indorse 
it— Robertson  BauUng  Co.  t.  Kvsfield,  79 
8o.  6S1. 

V.  BIOBVS  AMD  UABIXJ3XBB  OH  W*. 

DOBSEMEXT  OB  TKA1ISFX3L 
<C7>  AMlarmmeiit  OP  8ml: 

4»31l  (Miss.)  Where  a,  contract  by  which 
notes  were  assigned  to  a  I^uiaiana  bank  was 
made  in  Louisiana  it  was  governed  by  the  law 
of  that  state.— Couret  v.  Conner,  79  So.  230. 

That  notes  in  ctrntroversy  between  an  es~ 
Hfgnor  and  an  assignee  wore  payable  in  Missis- 
sippi was  immaterial  to  their  rights  where  the 
assignment  was  governed  by  the  law  of  Louisi- 
ana, as  the  contract  of  assigument  was  sepa- 
rate and  distinct  from  that  evidenced  by  the 
notes.— Id. 

(D)  Bonm  Fide  Parehaacrs. 

^=»34l  (Ala.)  Knowledge  by  a  transferee  of  a 
joint  note  that  the  makers  are  husband  and  wife, 
and  that  the  property  mortgaged  as  security  be- 
long to  the  wife,  does  not,  by  putting  bim  on 
notice  that  the  ylfe  is  but  a  surety  for  her  hus- 
band, affect  his  defense  that  he  is  a  holder  in 
due  course,— Birmingham  Trust  &  Savings  Co-  v. 
Howell.  79  So.  377. 

<8=356  (Ala.)  A  mere  credit  does  not  consU- 
tute  a  purchase  of  a  note  for  value.— Frulttichcr 
Electric  Co.  V.  Birmingham  Trust  A  Savings 
Co..  71)  So.  24H.  ^ 
e=»358  (Ala.)  Under  Code  1907.  |  5007.  subd, 
iJ,  requiring  payment  of  value  by  one  «aimm« 
as  a  bona  fide  purchaser,  and  section  ^82.  pro- 
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vMing  that  a  pre-exlatiiic  debt  constltiitea  value, 

and  section  S012,  proriding  that  bona  fide  pur- 
chaser takea  note  free  from  defects  of  title  of 
prior  parties,  a  bank  taking  note  as  collateral 
for  pre-existing  debt  is  a  bona  fide  purchaser. — 
Danes  t.  Simpson,  79  So.  48. 
^=>365(1)  (Ala.)  A  Iwnk  receiving  a  note  from 
payee  in  the  usual  course  of  business,  before 
matnritj'.  for  a  valuable  consideration,  and 
without  notice  of  any  defect  or  infirmity,  has  an 
original  right  of  action  against  maker  exempt 
from  all  legal  and  equitable  defenses  to  which  it 
might  have  been  subject  before  tranafer. — 
Davips  V,  Simpson,  79  So.  48. 
®=»366  (Ala.)  Wife  who  joins  with  husband  in 
executing  note  to  secure  hnaband's  debt  cannot 
assert  invalidity  thereof  under  Code  1907,  §  4497 
providing  that  wife  shall  not  become  surety  or 
husband  where  holder  of  note  is  a  bona  fide 
purchaser.— Davies  v,  Simpson,  79  So.  48. 
^=>366  (Ala.)  A  wife  who  has  executed  jointly 
with  her  husband  a  negotiable  note  secured  by 
mortgage  on  her  separate  estate  cannot  avoid  the 
note  and  mortfrage  as  against  a  transferee  who  is 
a  holder  in  due  course,  as  defined  by  Code  1007, 
I  5007,  by  invoking  section  4497,  as  to  wife's  be- 
coming surety  for  her  husband.— Birmiosham 
Trust  4  Savings  Co.  v.  Howell,  79  So.  377. 
«=>371  (Ala.)  That  plaintilf  knew  defendant 
was  an  accommodation  maker,  and  after  obtain- 
ing such  knowledge  the  payee  had  on  deposit 
with  plaintiff  sufficient  money  to  satisfy  the 
note  and  subject  to  payment  thereof,  whi(4i  was 
not  so  applied,  was  a  good  defense.— Fmit- 
tldier  Electric  Go.  t.  formiDfbui  Truat  Jk 
SaviDca  Co.,  79  So.  248. 

im.  PATlCElfT  AKD  DI80HAS0E. 

^5>437  (La.)  Where  mortgagee  wrote  mortgag- 
or he  had  instituted  proceedings  against  ner  to 
aell  property  formerly  owned  by  her,  but  that 
he  did  not  look  to  her  personally  for  demand 
represented  by  note,  and  that  be  released  ber 
from  all  personal  omigatlon,  by  letter  DKWteBgor 
waa  rdeaaed  from  obligatiai  on  note.- B«ni- 
lieim  T.  PesMO.  70  So.  SI. 

viii.  Aonom. 

^b464  (Ala.)  An  allegation  that  a  "promissory 
note"  was  assigned  is  sufficient  allegation  that 
tb«  Inatroment  assigned  waa  an  unconditioiial 
promiae  to  pay  another  a  certain  mm  of  mgnay 
at  a  apednea  time.— DaTlea  t.  Slmpaon,  79 
So.  48. 

«=>467(2)  (AlaApp.)  If  allegations  of  complaint 
as  to  indorsement  of  note  by  payee  to  plaintiff 
were  insufficioit  to  diow  that  iMal  title  passed, 
in  absence  oi  an  averment  of  delivery,  demur- 
rers, taking  point  that  averments  were  insuffi- 
cient to  show  that  plaintiff  was  holder  of  legal 
title,  were  properly  overruled,  where  it  did  not 
appear  from  comi^aint  that  note  was  negotiable, 
and  governed  by  Code  1907,  «  2589,  4985.— 
Qnarlea  v.  Kendrick  Mercantile  Co.,  79  So.  160. 

In  action  on  a  negotiable  note,  all^ation  that 
note  waa  indorsed  to  plaintiff  by  payee  imported 
a  delivery. — Id. 

4s»489(3)  (Ala.)  In  action  on  notes,  the  de- 
fense that  plaintiir  was  not  a  bona  fide  bolder, 
but  merely  gave  credits  to  the  payee,  and  on 
nonpayment  at  maturity  charged  the  amount  of 
the  notes  against  the  payee's  account,  was  not 
flvaOable  in  the  absence  of  allegation  that  at  or 
after  maturity  there  were  funds  to  the  credit 
of  the  payee  applicable  in  satisfaction,  in  whole 
or  in  part,  of  the  notes.— Fruitticher  Electric 
Co,  V.  Birmingham  Trust  &  Savings  Co.,  79 
So.  24R. 

«=>489(5)  (Ala.)  In  action  on  note,  defense  that 
plaintiff  was  not  a  bona  fide  holder,  having 
merely  given  the  payee  credit  on  the  notes,  and 
having  charged  them  against  him  when  the 
notes  were  not  paid  at  maturity,  was  available 
under  the  general  issue. — Fruitticher  Electric 
Co.  T.  Birmuicham  Trust  &  Baviaga  Co.,  70  So. 
248. 


«»497a)  (Ala.)  Under  Code  1907,  I  5007.  de- 
fining holder  in  due  course,  and  section  5014, 
msking  holder  prima  facie  holder  in  due  course, 
a  bank  alleged  to  be  holder  of  a  note  is  pre- 
sumed to  be  a  holder  in  due  eonne.— Davies  t. 
Simpson,  79  So.  4& 

BLASTING. 

See  Injunction,  ^36,  48. 

BONDS. 

See  Appeal  and  Error,  «=»3G6,  374,  382,  398, 
395.  466.  797:  Attachment,  «=»335:  Coun- 
ties, «=3l75,  177;  Courts,  «=»20T:  Execu- 
tors and  Administrators.  «5>37,  537:  Insane 
Persons,  «s>45;  Insurance,  «s>134,  146.  635, 
645;  Judgment,  «=»460;  MnnicU>al  Corpora- 
tions,  «s»807»  986;  SeqiiMtntioa,  «d>17.  20. 

BOUNDARIES. 

See  Adverse  Possession.  4=s»66;  Counties,  4s 
7,  8;  Deeds,  ,^»3S;  Bvidence,  4=»372:  Ref- 
ormation of  Uistmments,  iC-nli;  Trial,  ^> 
240,261.  . 

L  DBSOBXFTXOX. 

(Ala.)  Term  "squares'*  is  generally  used 
synonymously  with  "blocks"  in  describing  nrban 
premises,  a  square  or  block  meaning  a  sub- 
division of  a  city  or  town  inclosed  by  streets, 
whether  occupied  by  buildings  or  inclosores  <a 
merely,  comprising  vacant  lots^-Citj  of  Mo* 
bile  T.  Chapman,  70  So.  066. 

BRIDGES. 

See  Constttntiraal  Law,  fs^OO^  61.  63;  Coun- 
ties, «s>177;  Hnnifilpal  Corporatfons,  ^ 

706. 

I.  ESTABUSHMEIfT.  OOKSTKUCTION, 
AKD  MAHTTEir  AHGE. 

«B»S  (Fla.)  Acts  1017,  e.  74^,  S  K,  providiiv 
for  the  fixing  of  bridge  tolls  by  county  com- 
miasioners,  and  review  and  approval  by  cir- 
cuit judge,  who  shall  enter  oider  on  the  evi- 
dence, held  not  invalid.— State  T,  Duval  Coun- 
ty, 70  So.  608. 

BROKERS. 

XV.  OOHPENSATION  AND  XJEK. 

4s»86(3)  (La.)  Under  cratract  to  pay  cnnmia- 
sion  to  broker  effecting  sale  or  procuring  pur- 
chaser, broker  was  not  entitled  to  eommisnoas  if 
owner  sold  property  without  his  aid  long  after 
his  failure  to  effect  a  sale,  though  sale  was  to 
<Hie  whom  broker  had  introduced  as  prospective 
purchaser. — Ford  v.  Shaffer,  79  So.  172. 
«=397(2)  (Ala.App.)  Where  a  real  estate  broker, 
who  baa  been  engaged  to  procure  a  purchasn-  for 
land,  in  good  faith  presents  a  purchaser  who  ia 
ready,  able  and  willing  to  make  purchase  for 
price  and  on  terms  specified,  be  is  entitled  to 
compensation,  if  principal  accepts  purcbasn-  on 
terms  previously  pit^KMed.  or  upon  nodtted 
terms.— Stout  y.  TbomhUl.  79  So.  154. 
^63(1)  (AlarApp.)  Where  a  real  esUte  ln«k«r. 
who  has  been  enjraped  to  procure  a  purchaser 
for  land,  in  good  faith  presents  a  purchaser  who 
is  ready,  able,  and  wiHiiw  to  make  purchase  for 
price  and  oa  terms  speeinra.  It  is  dntj  of  ^inci- 
pal  to  consummate  sale,  and  the  broker  is  enti- 
tled to  his  commisEdon,  whether  sale  is  consnm- 
mated  or  not.— Stout  v.  Thomhill,  79  So.  154. 
^964(1)  (Ala.App.)  If  a  broker  produced  a  por- 
chaser  reuy,  we,  and  wUUng  to  buy,  mad  so 
notified  his  principal,  who  refosed  to  s^  tiw 
broker  became  entitled  to  his  commlsrioo  at 
once,  and  did  not  lose  his  rigbt  because  nrospec- 
tive  purchaser  thereafter  refused  to  take  land 
unless  he  rould  grt  adjoining  tract— Stoat  r. 
Thombill.  70  So.  154. 
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V.  AonoMs  rom.  oompbhutioii. 

«s»82(l)  (Ala.App.)  In  action  for  commlBedcm, 
based  on  failure  to  consummate  sale  because  of 
fraud  of  defradant  principal,  or  cooaumniBtlon 
of  sale  on  terms  other  than  first  proposed,  aver- 
ment showing  failure  or  refusal  of  delendant  to 
pay  bnkei'u  ccKmnisrion  was  essential  to  state 
a  cause  ot  action.— Stout  t.  Tbomblll,  79  So, 
154. 

«s»85(S)  (AlaApp.)  In  action  against  principal 
for  commission  an  sale  of  realty,  letters  from 
pros[>ectiTe  purchaser  to  his  attorney,  stating 
that  he  did  not  desire  to  cloae  trade  with  de- 
fendant nntesfl  he  could  acquire  au  adjoining 
tract,  Jield  irrelevant— Stout  t.  Thomhill,  TO 
So.  154. 

^=>86(2)  <MiS8.)  In  a  realty  broker's  action  for 
commissions,  evidence  that  the  brolter  was  given 
only  30  days'  option,  and  was  discharged  when 
defendant  formaUy  withdrew  her  land  from  tiie 
market,  Jkeiri  to  sustain  verdict  for  defendant.— 
FergOBon  t.  Quick,  79  So.  83. 

BURGLARY. 

See  Criminal  Law,  «sb»970. 

n.  PBOSECITTIOM  AKD  FinnsHMEirx 

4=>4I(1)  (Miss.)  In  a  prosecution  for  burglary 
and  larceny  of  certain  groeerlea,  eridence  kM 
insufficient  to  sustain  ctmrfctloii^^ackaon  T. 
SUte.  79  So.  809. 

CANCELLATION  OF  INSTRUMENTS. 

See  Coatracts,  ^2S9.  270,  274;  Deeds,  *=> 
168,  2U;  Fraud,  «S981;  Mortgages.  «=s»814: 
Pleading,  «»8;  Quieting  Title,  *b>10;  Bales, 

n.  raooEEDDros  amd  keuef. 

^34(4)  (La.)  Civ.  Code,  art.  8542,  declaring 
that  actions  for  the  nullity  or  rescission  of  con- 
tracts  are  prescribed  by  five  years,  has  no  appli- 
cation to  an  action  to  have  decreed  null  a  con- 
tract void  on  its  face.— Louisiana  Sulphur  Min- 
ing Co.  V.  Brimstone  B.  St  Canal  Co.,  79  So. 
324. 

«=>37(1)  (Ala.)  Material  averments  in  a  bill  to 
resdnd  and  annul  a  contract  should  be  made 
directly  and  positively  and  be  sufficiently  com- 
plete to  enable  court  to  ascertain,  without  the 
evidence,  complainant's  rights.— FNd•ricl^  t. 
Hartley,  70  So.  S81. 

«=»37(6)  (Ala.)  Where  Mil  praying  for  cancel- 
lation of  note  refers  to  possible  assignment  of 
note  from  bank  to  some  other  person  "who 
might  daim  to  be  an  innocent  purchaser  there- 
of,"  the  Un  Bufllciently  alleges  bank  to  be  holder 
of  the  note.— Davies  v.  Simpson,  79  So.  48. 

Complainant  seeking  canceUatton  of  note  and 
alleging  bank  to  be  holder  thereof  must  affirm- 
atively plead  notice  to  bank  of  the  Infirmity  on 
which  action  is  based;  the  bank  ^eged  to  be 
holder  being  presnmpttvely  a  holder  in  due 
course  takii^  note  free  from  eqnitaUe  dafsnies 
thereto.— Id. 

CARMACK  AMENDMENT. 

See  Carriers.  •s>lTr. 

CARRIERS. 

See  Appeal  and  Error.  4=s»695;  Contracts. 
125 ;  Evidence,  «s3i418 ;  Pleading.  «=s>358. 

I.  OOITTHOL  AHD  BEOXnLATIOIl  OF 
OOmCON  CAIUtZEBA, 

(A)  In  General. 

^=3 10  (La.)  The  Louisiana  Railroad  Cbmmis- 
slaa  is  establi^ed  by  the  state  Constitution  and 
given  certain  powers  of  authority  over  railroads, 
steamboats,  water  craft,  sleeping  car,  freight, 
and  passenger  tarilfs  ana  services,  and  apress 
and  telephone  charges.— Empire  Bice  Milling  Co. 


V.  Bailroad  Commiaaloa  ot  Lomdana,  79  Ba 

833. 

^1 1  (Fla.)  A  dty  ordinance  forUdding  ^buu 
busses  from  taking  up  or  discharging  passengeis 
within  700  feet  of  any  street  whereiu  a  street 
car  operates  is  invalid  as  being  arbitrary  and 
onreasmiaUe.— Curry  v.  Osborne,  70  So.  293. 
4ea  1 1  (La.)  Milling  in  tranrit  is  not  an  unusual 
privilege  granted  by  railroads  to  their  patron^ 
and  it  Is  not  unusual  or  unjust  for  the  Hailroad 
CwmnissioQ  to  impose  such  an  obUgation  upon 
railroads  if  the  rates  are  con^nsatory  for  the 
additional  burden.— Bmpire  Rice  Milling  Co.  v. 
Railroad  Commission  of  Louisiana,  79  Bo.  833. 
«s>i2(5)  (La.)  To  ascertain  what  constitutes 
a  just  and  reasonable  rate,  two  fundamental 
principles  must  be  considered,  the  right  of  the 
carrier  to  a  fair  return  to  its  investment,  and 
the  right  of  the  pnblic  to  be  charged  no  more 
than  reasonable  value  of  the  services.— Alex- 
andria &  W.  Ry.  Co.  V.  Railroad  Oommlsslan 
of  Louisiana,  70  So.  863. 

In*  determining  reasonableness  of  rate  fixed 
by  le^ative  autbori^  on  particular  commodi- 
ty, proper  test  is  not  whether  as  to  that  com- 
modity  the  rate  gives  carrier  fair  compensa- 
tion after  legitimate  expenses,  but  whether  on 
its  total  freight  receipts  it  can  earn  enoogb 
over  operating  expenses  to  give  fair  and  rea- 
sonable profit  upon  its  investment.— Id. 
«=>i2(7)  (La.)  Order  of  Railroad  Commission 
fixing  rate  on  lumber  and  other  commodities, 
taking  rate  on  lumber  at  3  cents  per  100 
pounds,  limiting  maximum  loads  to  30,000 
pounds  between  points  11  miles  apart  on  plain- 
tilTs  road,  allowing  a  margin  of  only  22  mills 
over  actual  cost  of  transportation,  held,  on  the 
evidence,  unreasonable  and  unjust.— Alexandria 
&  W.  Ry.  Co.  V.  Bailroad  Commission  of  Loui- 
siana, 79  So.  863. 

«=9l3(l)  (Uu)  It  is  against  public  policy  and 
Const,  art.  191,  for  public  officers  to  accept  or 
receive  free  passes  or  discriminatwy  rates^ 
Coco  V.  Oden,  79  So.  287. 

Under  Const  art  101,  forbidding  public  ofl- 
cers  to  accept  free  passes,  a  free  pass  is  one 
for  which  a  full  ccmsideration  is  not  given  or 
paid  for  in  the  usual  way  and  time,  and  at  tar> 
Iff  rates,  and  is  a  privUege  of  riding  over  a 
railroad  without  payment  of  customary  fare. 
— Id. 

«s>l8(l)  (La.)  The  deaires  and  dissatisfactioD 
of  a  wiMer  with  a,  rate  rule  of  the  Railroad 
Commission  of  the  state  are  no  grounds  for 
abrogation  of  the  rule. — Shreveport  Window  . 
Glsas  Co.  V.  Bailroad  Gommlasitm  of  Lonlsiana, 
79  So.  407. 

In  any  change  that  may  be  demanded  to  be 
made  in  Its  rules  the  Railroad  Commission  haa 
a  real  interest  that  may  serve  as  a  basis  for  It 
to  stand  in  judgment,  but  in  a  question  of  the 
proper  interpretation  of  its  former  rules,  wheth- 
er separately  or  in  conjunction  with  any  judg- 
ment, the  commisrion  n  without  interest,  and 
the  question  is  moot — Id. 

«s>l8(l)  (La.)  Courts  of  the  state  have  jurisdic- 
tion to  entertain  a  complaint  of  a  party  in  in- 
terest that  any  rate,  classification,  order,  etc., 
adopted  by  R^road  Commission  is  beyond  its 
power  or  u  unreasonably  discriminatoiy.  or  en- 
tortionate.— EiiTOire  Rice  Milling  Co.  v.  Milroad 
Commission  of  Louisiana,  79  So.  833. 

Milling  in  transit  is  a  burden  placed  on  the 
raUroads,  and  the  validity  of  such  a  rule  of  the 
Railroad  Commission  may  be  contested  by  the 
railroads. — Id. 

The  obligation  of  mailing  in  transit  cannot  l>e 
contested  by  any  other  person  than  the  railroads 
uptm  which  it  is  traced.— Id. 
^3 1 8(2)  (La.)  No  law  confers  on  the  courts 
appellate  jurisdiction  over  rulines  of  the  Rail- 
road Commission  fixing  rates.— Shreveport  Win- 
dow Glass  Oo.  Bailroad  Commission  of  Ijoni- 
siaoa.  79  So.  407. 

«s»18(3)  (La.}  By  Act  No.  171  of  1908  no  suit 
to  set  aside,  change,  or  alter  orders  of  Che  Bail- 
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road  Commission  should  be  entertained  unless 
filed  within  three  months  after  the  order  is 
made.— Shrereport  Window  Glass  Co.  v.  Rail- 
road Commission  of  Louisiana,  T8  So.  407. 
(S=3|8(3)  (La.)  Presumption  is  that  Baitroad 
OonimiBflion  acted  justly  as  to  all  parties  ron- 
ceroed  in  adopting  a  milling  in  transit  and  rate 
order,  and  courts  will  not  interfere  without  clear 
evidence  that  a  party's  legal  rights  h^^e  been  in- 
vaded, or  that  rate  is  unreasonable,  discrimina- 
tory, or  extortionate.— Empire  Rice  Milling  Co. 
V.  Railroad  Commission  of  Xiouisiana,  79  So. 
SS3. 

XI.  CARRIAGE  OF  GOODS. 
(C)  Custody  and  Control  Of  Goods. 

€=>76  (Ala.)  Where  carrier's  misdelivery  was 
due  solely  to  its  own  mistake,  it  must  demand 
possession  of  goods  and  offer  to  return  freight 
or  other  charges  before  maintaining  action  in 
detinue  or  conversion:  but,  where  receiver  was 
guilty  of  fraud  so  that  receiving  goods  constitut- 
ed conversion  or  unlawful  detention,  no  such 
demand  is  necessary.— Farmers'  Cotton  Oil  Co. 
V.  Atlanta  ft  SL  A.  B.  Ry.  Co.,  79  So.  387. 

Where  carrier  negligently  delivers  shipment 
to  wrong  party,  who  accepts  and  uses  the  goodh 
and  subsequently  pays  consignor  full  purchase 
price  therefor,  carrier  cannot  recover  la  action 
In  trover  against  person  so  rec^viug  gooda.— Id. 

(D)  Transportatloa  and  Dellv«rr  by 

^»79  (Ala.)  Carrier  must  observe  directions  ot 
shipper  as  to  routing,  especially  where  greater 
freight  charge  than  lawful  charge  agreed  upon 
will  be  incurred  if  different  route  is  employed. 
—Ex  parte  Ix)ui8ville  &  N.  E.  Co.,  79  So.  139. 

Where  hill  of  lading  specified  legal  rate  of  19 
cents,  and  there  was  only  one  route  over  which 
ahipment  could  be  made  at  such  rate,  carrier  was 
sufficiently  apprised  of  the  route  desired  by  the 
shipper.— 1(3. 

9»79  (Ala.App.)  In  absence  of  special  contract, 
obligation  of  carrier  of  goods  is  to  transport 
them  hy  usual  and  customary  route  proposed 
bv  him  to  public,  without  any  unnecessary  de- 
viation,—Ooen-ElHott  Lumber  Co.  v.  Louisville 
ft  N.  R-  Co.,  79  So.  400. 

Prima  facie  direct  transit  by  carrier  to  des- 
tination indicated  5;^  bill  of  lading  ia  intended 
by  shipper  and  earner.— Id. 

(B)  Dvlay  la  Trannportatloa  or  DellTerr. 

$=>I02  (Ala.App.)  When  a  common  carrier 
negligently  fails  to  carry  goods  to  destination 
within  reasonable  time,  the  consignee  may  re- 
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cover  for  breach  of  the  contract  or  for  negligent 
breach  of  duty.— White  v.  Louisville  &  W. 

Co.,  7f>  So.  508. 


^=>I03  (A1a.Ap^.)  In  action  against  carrier  for 
negligent  delay  m  delivering  coods,  brought  to 
recover  exemplary  damages,  allegation  that  the 
carrier  "wantonly  refused  or  failed  to  deliver" 
the  goods  did  not  warrant  recovery  of  exemplary 
damages;  the  pleading  being  no  straifcer  than 
its  weakest  alternative.- White  t.  Louisville  & 
N.  R.  Co..  79  So.  508. 

€=:>I05(1)  (Ala.App.)  In  an  action  for  the  tort 
of  a  carrier  in  failing  to  deliver  goods  within 
a  reasonable  time,  the  measure  of  damages  la 
different  from  the  measure  applied  in  actions 
for  breach  of  contract,  the  carrier  being  liable 
for  such  damages  consequent  upon  its  act  as 
could  reasonably  have  been  anticipated  as  likely 
to  result— White  v.  Louisville  &  N.  B.  Co.,  79 
So.  508. 

*=3l05(2)  (Ala.App.)  Where  a  carrier  negli- 
gently fails  to  deliver  goods  within  a  reason- 
able time,  it  is  liable  for  special  damages  arising 
from  the  peculiar  character  of  the  goods  or  the 
immediate  need  thereof  only  when  at  the  time  it 
made  the  contract  it  knew,  or  was  chargeable 
with  knowledge,  of  the  special  circumstances, 
though  such  knowledge  need  not  be  exi>re8sly 
brought  to  the  carrier's  notice. — White  v,  Louis- 
ville &  M.  R.  Co.,  78  So.  00& 


^=»)06  (Ala.A^p.)  Where  a  carrier  had  for  a 
long  time  earned  machinery  to  the  coostgnee 
whose  plant  was  near  the  railroad  which  knew 
of  the  character  of  the  business,  it  was  for  the 
jury  to  say  whether  the  carrier  in  accepting  a 
shipment, .  consisting  of  an  engine,  flywheel, 
crank  shaft,  eccentric  rod,  and  bearings  knew 
of  the>  immediate  need,  and  was  therefore  lia- 
ble for  special  damages  becaase  the  plant  wbb 
shut  down  pending  delivery  of  the  uipmenL— 
Wliite  T.  LoulBTiUe  &  N.  B.  Oo.,  70  So.  908. 

(F)  L»M  of  or  lajarr  to  Clooda. 

<S=3iOB  <Uiw.)  A  common  carrier  ia  responnble 
for  all  losses  except  those  occasioned  by  act  of 
God  or  public  enem^,  except  as  it  may  stipulate 
in  its  contract  against  common-law  liability. — 
Yauo  &  M.  y.  R.  R.  Co.  t.  Craig,  79  So.  102. 
^9|I6  <AIa^pp.)  Where  railroad  failed  in 
duty  to  transport  lumber  to  destination  by  most 
direct  route,  shipper  could  recover  damages  sv- 
cruing  as  proximate  consequence  <^  such  breach 
of  duty.— Oden-Elliott  Lumber  Co.  v.  Ix>iii»- 
viUe  &  N.  R.  Co.,  79  SOv  400. 

<E1  Coanttfltiasr  Carriers. 

$=3(77(3)  (Miss.)  Under  Carmack  Amendment 
(T;.  S.  Oomp.  St  1016,  a  8604a,  8G04aa),  lia- 
bility of  initial  carrier  for  goods  consumed  by 
fire  while  side-tracked  al<mg  line  of  connecting 
rarrier  before  reaching  destination  is  not  lim- 
ited to  loss  caused  by  some  atfirmative  act  of 
connecting  carrier.— Tazoo  ft  M.  V.  R.  Co.  v. 
Craig,  79  So.  102. 

«s;>l80(3)  (Miss.)  Under  bill  of  lading  relieving, 
from  liability  for  loss  "by  accidents  or  delays 
from  unavoidable  causes,"  unusual  and  unex- 
pected congestion  at  place  of  deetfnatioai  due  to 
teamsters  at  destination  accustomed  to  handle 
shipments  beiiu;  occupied  removing  freight  al- 
ready there,  held  not  to  exonerate  initial  carrier 
from  liability  for  shipment  destroyed  by  fire 
while  side-tracked  nine  miles  frMu  destinatioii 
upon  tracks  of  connecting  carrier. — ^Taioo  Sl  M. 
V.  R.  Co.  V.  Craig,  79  So.  102. 

(K)  DlaorlmlaaHoa  and  Orevokawo. 

®=3l98  (Ala.)  Where  shipper  desiiniated  rente, 
but  goods  were  deflected  at  certain  point  over 
anotiier  route,  thereby  increasing  the  charges, 
remedy  of  shipper  is  not  against  carrier  to  which 
goods  wert)  deflected.— Ex  parte  Louisville  &  X. 
R.  Co..  79  So.  139. 

«=9202  (Ala.App.)  In  view  of  Acta  1909.  p. 
210,  i  2,  prohibiting  cfirnaije  chai^  greater  or 
less  than  specified  in  published  ratee.  shipiier 
whose  lumber  is  carried  to  destination  by  round- 
about,  and  not  by  most  direct  route  cannot  re- 
cover difference  between  lawful  rate  over  round- 
about route  and  lower  lawful  rate  over  direct 
route.— Oden-EUiott  Lumber  Co.  t.  Loolaville 
ft  N.  R.  Co..  79  So.  400. 

CABBIAOE  OF  PASSEirOEBa. 
(D)  Penioaal  In|nriea. 

€=9303(6)  (Ala.)  A  carrier  mast  exercise  care 
in  providing  reasonably  safe  and  conTenlent 
means  for  the  assistance  and  protection  of  pas- 
sengers in  getting  on  and  of  its  cars. — AUvitie 
Coast  Line  R.  Co.  v.  Farmer,  79  So.  35. 

A  carrier  is  not  ordinarily  required  to  fnmish 
a  boarding  or  an  alighting  passenger  with  a 
footstool,  though  where  a  car  step  Is  unreason- 
ably high,  it  ^oidd  fondsh  a  box  or  footstool 
and  cxerdse  due  care  to  aee  that  It  ia  in  a  safe 
condition  and  is  safely  placed  by  its  employes. 
-Id. 

Where  lowest  car  step  ia  not  higher  abnve 
ground  than  is  usual  for  vehicles  from  which 
people  safely  alight  without  assistance  of  a 
footstool,  it  need  not  be  provided,  but  where  a 
step  ia  three  feet  or  so  from  ground,  carrier 
m\i8t  provide  a  footstool,  etc,  to  aid  alighting 
paaBenKer».~Id. 

That  on  former  occaelons  movable  planks  had 
been  laid  across  from  coach  step*  to  depot  plat- 
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orm.  and  that  'plttintJC  hMl  alighted  by  that 

a(>aDS  on  that  siqc,  did  nut  impose  on  defendant 
he  special  duty  of  continuing  duch  aervieea,  nor 
■htop  it  from  requiring  pasflcngers  to  alight  by 
ttber  meana  at  a  different  place.— -Id. 
^303l»)  (Ala.)  If  proper  physical  facilitiei 
ire  provided  for  an  aUghting  passenger,  no  duty 
-ests  upon  carrier  in  ordinary  cases  to  render 
nanual  naBistajice  to  a  passenger,  even  thtygh 
-equested  to  do  so.— Atlantic  Coast  Une  B.  Co. 
.'.  Farmer.  79  So.  36. 

S=»3I4(5)  (Ala.)  Counts  based  on  conductor's 
'uilure  or  refusal  to  assist  passenger  in  alight- 
iig  when,  on  account  of  conditioos  at  ear  step, 
iUe  could  not  alight  without  peril,  not  alleging 
iny  want  of  facilities  for  leaving  the  car  in  gome 
jther  way,  held  Insufficient.— Atlantic  Coast 
Line  R.  Co.  v.  Fanner,  70  So.  8£i. 

Count  held  not  sufficient  to  ahow  carrier's  duty 
to  provide  means  for  alighting  from  a  car  at 
mother  place  votuntarijj  chosen  by  the  plain- 
:ifr,  or  the  duty  of  manual  assistance  on  the  part 
of.  the  conductor. — Id. 

Counts  charging  negligence  in  not  maintaining 
a  suitable  means  for  plaintiff  to  alight  with 
safety  at  station,  and  alleging  its  duty  to  do 
so  and  its  negligence,  k«w  Boffident  against 
demurrer. — Id. 

>e=»32l(5)  (Ala.)  In  action  for  injury  to  pas- 
Reuger,  stumbling  over  step  in  going  to  train, 
b(;causc  railroad  failed  to  provide  lights  at  de- 
pot, defendant's  requested  charge  that,  if  the 
station  and  appurtniances  were  constructed  and 
maintained  wnh  ordinary  care,  plaintiff  could 
not  recover,  was  properly  refused,  as  mislead- 
ing in  the  use  of  the  word  "maintain."— Sea- 
board Air  Line  Ry.  Co.  v.  Pemberton,  79  So. 
393. 

CARTRIDGES. 

See  Crbonlnal  Law.  «3>404. 


CERTIORARI. 


1071,  11 

XI.  PBO013EDXHO8  AXB  BETEB- 
XIXATIOlf. 

«5>37  (La.)  The  Informalltr  of  appljing  for  a 
writ  of  certiorari  directlv  m  tiit  name  of  the 
applicant,  instead  of  in  the  name  of  the  state, 
Is  not  fatal,  where  the  petition  otherwise  dis- 
closes a  right  to  the  writ.— Davenport  v.  Ster- 
ling Lamber  Co.,  79  So.  216. 
•e=>39  (Ala.)  A  petition  for  certiorari,  filed 
June  13,  1918,  reciting  that  the  application  for 
rehearing  in  the  Court  of  Appeals  was  over- 
ruled Mav  28,  1918,  will  be  dismissed  as  not 
being  made  within  15  days  after  overruling  the 
application  for  r^earing  by  the  Court  of  Ap- 
peals, as  required  by  Sopreme  Court  Bui*  42 
(7T  South.  vU).— Ullman  BnM.  y.  State,  79  So. 

0=>64(1)  (La.)  Where  defendant,  who  appealed 
to  district  court,  acquiesced  in  its  judgment  over- 
ruling appellee's  motion  to  dismiss  appeal  and 
does  not  ask  any  relief  on  appellee's  certiorari. 
Suprme  Court  need  not  consider  correctness  of 
rejecting  defendant's  demand  that  ault  be  dis- 
missed because  abandoned. — Reagan  t.  Louisi- 
ana Western  R.  Co.,  79  So.  828. 
•=370(4)  (AlaJUpp.)  On  appeal  from  proceeding 
in  oeroorari,  it  is  essential  to  jurisdiction  of  ap- 
pellate court  that  record  show  that  writ  was  is- 
sued and  return  made.— Hoi^ter  v.  Town  erf  Ai- 
bertville,  79  So.  166. 

CHAMPERTY  AND  MAINTENANCE. 

$=36(2) .  (La.)  Promissory  notes  are  not  render- 
ed litigious  by  being  transferred  for  low  price. 
— Beroheim  v.  Pessou,  79  So.  23. 


See  Eqtdtj. 


CHANCERY. 


CHATTEL  MORTGAGES. 

See  Appeal  and  Error.  4=alOS9;  Equity, 
150;  Payment.  «»47.  - 

I.  BE4VZ8ZTES  AHD  VAUDITT. 

(A)  Hatnre  and  Eaaentlala  of  Tranafers  of 
Chattels  aa  Scearltr. 

9=939  (Ala.)  In  an  action  to  foreclose  chattel 
mortgage  on  crops,  e^dence  held  snffident  to 
show  that,  at  the  time  of  the  growing  of  the 
crops,  the  mortgagor  was  a  tenant  on  the  land 
on  wliich  they  were  grown,  and  hence  had  a 
mortgageable  Interest  in  the  crops.— J.  E.  But- 
ler &  Co.  V.  A.  G.  Henry  &.  Co..  79  So.  630. 

(B>  PoFBi  and  Contents  of  InNtratncnt*. 

€=^47  (Ala.)  If  property  conveyed  is  not  so  de- 
scribed as  to  identify  it  with  reasonable  certain- 
ty, and  there  is  nothing  of  record  to  put  search- 
er on  inquiry,  record  will  not  give  constructiTe 
notice  of  conveyance.~J.  A.  Endsey  &  Co.  v. 
Steenson,  79  So.  11. 

(e=»48  (Ala.)  Mortgage,  whereby  it  was  agreed 
"that  all  crop*  of  all  kinds  growing  and  to  ba 
grown  on  said  farm  shall  be  bound  for  the 
same,"  was  void  as  a  mortgage  of  crops,  in  that 
description  was  not  such  as  coald  be  made  defi- 
nite by  parol,  mortgagor  cultivating  several 
fiarms.— mlea  t.  Moore,  79  So.  319. 
4s=>49(l)  (Ala.)  As  between  mortgagees  of  mole 
and  its  purchaser  from  mortgagor,  mortgage, 
if  its  record  is  to  be  constructive  notice  of 
lien,  must  point  out  subject-matter,  so  that 
purchaser,  by  it,  with  inquiries  inatrnment  sug- 
gests, may  be  able  to  ideoti&  mule.— J.  A.  lind- 
sey  &  Co.  T.  Steenson,  T9  So.  11. 

Vn.  REHOVAX.  OB  TBAirSFEK  OF 

PBOPERTT  BT/KOBTGAGOB. 
<A)  lUarlita  and  UaUlittaa  9t  Parties. 

^229(1)  (Ala.)  In  dednoe  for  poasesiion  of 
male  claimed  by  plalntiini  under  mortgage, 
whether  necessary  inquiry  recorded  mortgage 
suggested,  if  pursued  by  defendant  purchaser 
from  mortgagor,  would  have  disdoeed  mule  io 
suit  was  covered  by  mortgage,  is  for  jury. — J. 
A.  Lindsey  &  Co.  v.  Steenson,  79  So.  11. 

In  detinue  for  mule  claimed  by  plaintiffs  un- 
der mortgage,  instruction  held  misleading  as  to 
attempted  description  of  mole,  and  tn  that  re- 
spect invasion  m  jury's  province. — Id. 
^^229(1)  (Ala.)  In  an  action  to  foreclose  chat- 
tel mortgage  on  crops,  the  court  properly  im- 
posed a  personal  judgment  against*  purchasers 
of  the  mortgaged  crops,  where  they  bad  dispos- 
ed of  such  crops.--J.  E.  Butler  Se  Co.  t.  A.  U. 
Henrv  &  Co..  79  So.  630. 

«=>229(3)  (Ala.)  In  detinue  for  "one  dark 
mule  known  as  the  John  Cooper  mule,"  claimed 
by  plaintiffs  under  mortgage  covering  "one  bay 
horse  mule  six  years  old  named  Jack,"  there 
was  no  variance  between  descriptions  sufllcieut 
to  exclude  mortgage  from  jury.-~J.  A.  Lindsey 
ft  Co.  V.  Steenson,  79  So.  11. 

IX.  FOBECLOSimE. 

^s!>2S9  (Ala.)  In  suit  to  foreclose  chattel  mort- 
gage, where  mortgaged  property  was  sold  by 
mortgagor  and  was  in  possession  of  purobasers 
before  bill  was  filed,  the  court's  jurisdiction 
to  render  money  judgment  against  pnrdiasera 
was  not  subject  to  the  objection  that  there  was 
an  adequate  remedy  at  law.— J.  E.  Butler  &  Co. 
v.  A.  G.  Henry  &  Co..  79  So.  630. 
<@=»275  (Ala.)  In  action  to  foreclose  chattel 
mortgage  on  crops,  where  parties  to  whom 
crops  were  sold  were  joined  as  defendants, 
mortgagor's  son,  who  was  installed  ou  land 
as  tenant,  but  who  was  a  sort  of  nomad,  with- 
out means  to  operate  the  farm,  was  not  a  nec- 
essary party.— j.  B.  Butler  &  Co.  A.  G. 
Henry  &  Co.,  79  So.  630. 

In  an  action  to  foredose  chattel  mortgage 
on  crops  that  had  been  aold  by  mortgagor  the 
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parttca  to  whom  crops  were  sold  «m  ptV9«t- 
Ijr  made  partie*  to  the  actioD.— Id. 

CHAUFFEURS. 

See  MnideiiNil  CorporetloiiB.  ^»709. 

CHECKS. 

See  Banks  and  Banking,  «s»21;   Bflli  and 
Notes,  «=>182. 


CHILDREN. 


See  Infants. 


CHURCHES.  . 

See  Belifloaa  Societies. 

CITATION. 

See  Process,  4s»l. 

CITIES. 

See  Mnnidpal  Corpofations. 

CIVIL  RIGHTS. 

See  Constitntional  Law,  «=383-8T. 

CIVIL  WAR  CUIMS. 

See    Constitational   Law,    «s>2T6;  TTnlted 
States,  ^»94. 

CLERKS  OF  COURTS. 

Sec  ConatitnttoDal  Law,  «»4d. 

CLOSING  HOURS. 

See  Mnnidpal  Corporations,  «=3615,  628L 

COMMERCE. 

See  Master  and  Servant,  «s>2S0%. 

I.  POWXB  TO  BEOtriiATB  IM  OBM- 


4=»8<12)  (Fla.)  In  an  action  for  damages  to 
interstate  riiipment  of  goods,  aoplicable  federal 
Btatotes  are  paramount,  to  exclusion  of  incon- 
sistent stats  rules  of  liability  and  procedure.— 
Florida  Eatf  Coast  E^.  Co.  T.  Daris,  79  So; 
63T. 

COMMERCIAL  PAPER. 

See  Bills  and  Notea 

COMMON  UW. 

See  Criminal  Law,  «B9»10T. 

4s9l  I  (Fla.)  Any  principle  of  the  common  law 
may  be  changed  by  statute,  when  the  Gonstitn- 
tion  is  not  thereby  violated. — State  v.  Bullock, 
79  So.  337. 

«=>|2  (Fla.)  The  common-law  rule  that  con- 
tributory negligence  bars  recovery  is  In  force 
in  Florida;  it  never  having  been  modified  by 
statute  in  this  dass  of  cases.— Postal  Tele- 
graph-Csble  Co.  t.  Scott,  79  So.  767. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  ^267-271. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

Saa  Sate*.  «9>479-481. 


CONSPIRACY. 

Sea  Deaeent  and  DiatEflmtion.  ^»88. 

n.  oanoMAL  mssMmiBiuTT. 

^941  (Ala.AK>.)  Where  sevoal  persona  widt 
eonmon  design  to  whip  another  went  to  his 
houK,  and  one  of  them  shot  him,  all  were  re- 
sponsible therefor,  since  conspirators  are  re- 
sponsible for  everything  following  directly  or 
incidoitally  In  the  execation  of  the  common  de- 
sign, as  one  <tf  its  probable  and  natural  conse- 
quences, even  thoo^  not  intended  u  a  part  of 
Uie  orisiul  deidgn.r-Matthews  t.  State^  79  So. 
507. 

CONSTABLES. 

See  SherifTs  and  Constables,  «=s»82. 

CONSTITUTIONAL  UW. 

See  Statutes,  «s»16-118. 

For  vslidity  of  statutes  relating  to  particular 
subjects,  see  also  the  varions  specific  topics. 

n.  00»OT»UOTIOW,  OPBBATIOM. 
AHP  EWrOBOEMEWT  OF  COM- 

snnmoirAL  PBOvuioin. 

«s>26  (Fla.)  The  leglatatore'a  tewmaUng  pow- 
er is  BUDject  only  to  the  limitations  imposed  in 
the  state  and  federal  ConstitntionB.— State  v. 
Duval  County.  79  So.  692, 
«s>3B  (Ala.)  Under  Bill  of  Bigbta,  f  36.  pro- 
viding that  the  reserved  rights  of  the  people 
are  acepted  out  of  tbe  general  powers  of  the 
government  and  shall  remain  inviolate,  a  stat- 
ute involving  the  Inalienable  rights,  liberties, 
immunities,  and  privileges  of  the  dtisen  is  not 
subject  to  the  rule  of  construction  that  a  statute 
is  valid  unless  expresdv  prohibited  by  state  or 
federal  Constitation.— Ex  parte  Bhodes,  79  So. 
482. 

«=»46(3)  (Ala.)  Quo  warranto  to  determine 
whether  the  clerk  of  the  drcuit  court  is  still 
derk  of  the  county  court  of  the  county  does  not 
afford  appropriate  occasion  to  determine  wheth- 
er provMions  of  the  statute  relating  to  fees  of- 
fend C<»i8t.  1901,  {  96,  prohibiting  local  lavs 
regulating  compensation  of  public  officers.— 
State  V.  McLellan,  79  So.  879. 
«s>4S  (Ala.)  The  rules  of  coostmction,  where- 
by statntea  are  TaUd  nnkaa  tihe  court  can  w 
beyond  a  reasonable  doubt  that  they  are  yma, 
do  not  aM>ly  where  inalienable  ri^te.  liboties, 
immunities  and  privileges  of  the  dtisen  ate 
involved.— Ex  parte  Bhodea.  79  So.  462. 
«s»48  (Fla.)  No  duly  enacted  statute  Aoold 
be  Judicially  dedared  to  violate  the  organie 
law,  unless  it  appears  beyond  all  reasonable 
doubt  that  under  any  rational  view  the  statute 
la  in  positive  conflict  with  some  designated  con- 
stitnaonal  proviaion.— State  t.  Duval  Coonty, 
79  So.  692. 

The  lawmaking  power  is  subject  only  to  the 
limitations  of  state  and  federu  Constitntioas, 
and  the  court  in  deference  should  const  roe  a 
law  to  make  it  conBtitutitnal  if  tiuit  can  be 
done  on  any  reasonable  oonaUeratiMi  eC  its 
language  and  purpose.- Id. 

Upon  a  ressonable  doubt  as  to  constitutional 
ity  of  a  statute  conferring  powers  upon  offi- 
cers, the  legislative  wilt  vrill  be  enforced  to 
secare  orderly  government  and  in  deference  to 
the  lawmaking  department,  whose  discretiw 
within  its  powers  ia  not  reviewable  by  tke 
courts. — Id. 

m.  DISTKIsnTIOH  OF  OOVEBH- 
BCENTAL  POWERS  AND 
FinfOTIONS. 


(A) 


L«artslmtlve   Powers  aad  DelasaHva 
TkarMt, 


«S950  (E^a.)  OoTemmental  powers,  divided 
into  lei^slattve,  ezecutlTe,  ana  judldal  depart- 
moitB,  the  exerdae  of  which  is  nirltiddao  except 
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by  a  partlculBf  department,  are  tboae  bo  de- 
fined by  CoDMitation  or  inherent  or  recognised 
by  knmenwrial  nsage  inTolvfog  the  exerdM  of 
an  independent  judgment,  subject  only  to  state 
and  federal  coofltitutlonal  UmitationB.— State  v. 
Duval  County,  7»  8o.^2. 

All  official  duties  and  authority  prescribed  or 
contemplnted  by  law  are  not  necessarily  govr 
emmental  powers  within  the  meaning  of.  the 
constitutional  provisions  separating  the  powers 
of  government  into  departments.— Id. 

The  ^vision  of  governmental  powers  into  leg- 
islative, executive,  and  judicial  is  abstract  and 
genera],  and  intended  for  practical  purposes, 
And  there  has  been  no  complete  and  definite 
designation  by  a  paramount  authority  of  all  the 
particular  powers  pertaining  to  each  depart- 
ment.— Id. 

A  clear  violation  of  eonstltutltaial  provisions 
dividing  the  powers  of  government  into  depart- 
ments should  be  checked  and  remedied.— Id. 
«»60  (Fla.)  Neither  the  Constitntion  nor  the 
common  law  defines  the  line  of  separation  be- 
tween the  powers  to  be  exerdsed  directly  by 
the  Legislature  and  those  that  may  be  indi- 
rectly exercised  through  delegated  antbority.— 
State  V.  Duval  County,  79  So.  092. 

Where  Legislatare  may  provide  ft  gorera- 
mentAl  relation  and  organic  law  does  not 
prescribe  manner  of  its  enactm«it,  and  die  na- 
ture of  regulation  does  not  require  direct  leg* 
islatioo,  it  may  be  provided  either  directly  or 
mdirecdy  by  legislative  use  of  any  appropriate 
instrumentality. — Id. 

To  justify  courts  in  declaring  a  statute  In- 
valid as  delegating  legislative  power,  it  must 
appear  beyond  a  reasonable  doubt  that  power 
conferred  appertains  exclusively  to  legislative 
department  under  Const,  art.  2,  and  thst  its 
delegation  is  unwarrtinted  by  other  constitn- 
tional  provisionB. — Id. 

The  Legislature  msy  not  delegate  power  to 
enact  a  law  or  to  exercise  ao  unrestricted  dis- 
cretion in  applying  a  law,  but  may  enact  a 
general  law  complete  in  itself,  and  authorize 
designated  officials  within  definite  limitations 
to  provide  regnlationB  for  Its  operation  and 
enforcement.— Id. 

Authority  to  make  rales  and  regulations  to 
carry  out  the  express  lei^slaBve  purpose  or 
to  enforce  a  law  within  designated  limitations  Is 
not  an  exclusive  legislative  power,  but  may  be 
•delegated  by  law  to  appropriate  tribunals,  to  be 
performed  as  an  administrative  function.-~Id. 

Where  a  duly  enacted  statute  confers  on  of- 
ficials power  not  exclusively  and  purely  leg- 
islative, executive,  or  judicial,  and  it  may  fair- 
ly be  done  to  accomplish  a  valid  legislative  par- 
pose,  such  power  may  be  construed  as  an  ad- 
ministrative duty  rauer  than  a  governmental 
iwwer. — Id. 

"Legislative  powers"  and  legislative  author- 
ity," as  used  m  Const  arts.  2,  3,  mean  the 
power  or  authority  to  enact  laws  or  to  declare 
what  the  law  sliall  be,  and  appertain  exclusive- 

Sr  to  the  legislative  department,  and  cannot  be 
elegated.— Id. 

Authority  to  perform  functions  that  are  not 
exclusively  legislative,  but  are  administrative 
in  their  nature,  may  be  by  statute  conferred 
upon  other  officials. — Id. 

The  constitutional  provision  that  officers  of 
one  department  shall  not  exercise  powers  per- 
taining to  other  departments  except  as  ex- 
pressly provided  for  by  the  Constitution  does 
not  forbid  legislative,  executive,  ot  jodidal  of- 
ficers to  perform  administrative  functions  im- 
posed by  statute.— Id. 

Where  a  statute  outlines  its  operation  and 

{irovides  that  certain  officers  or  tribunals  witb- 
n  designated  limits  shall  perform  acts  or  as- 
certain the  facts  on  which  the  statute  by  its 
own  force  will  operate,  the  action  of  such  offi- 
cials may  be  admioistrative  and  not  exclusively 
legislative,  executive,  or  judicial. — Id. 

When  the  functions  asngned  by  a  statute  to 
certain  cAcm  or  tribunals  are  administrative 


and  not  exdnsively  legislative,  oieeatiTe,  W 
judicial,  the  statute  does  not  delegate  legnsla- 
tive  power  or  cmfer  executive  or  judicial  xtow- 
er  in  vicdation  of  Const  art.  S.— Id. 

The  performsDce  of  an  administrative  duty 
delegated  by  statute  by  a  "person  properly  be- 
longing to  one  of  the  departments"  of  the  gov 
emment  is  not  an  exerdae  ai  "any  powers  pei^ 
ftiining  to  either  of  the  others"  in  violation  of 
Const,  art.  2.— Id. 

The  fixing  of  bridge  tolls  may  be  done  directly 
by  legislative  enactment,  but  is  not  a  power 
that  must  be  exclusively  exercised  by  the  Legis* 
lature,  as  such  mBtter  may  be  an  administraove 
function  which  may  be  delwated.— Id. 
«96l  (Fla.)  The  OonititatfoD  does  not  forUd 
die  performance  of  administrative  fnncdms  by 
the  courtK— State  v.  Duval  County,  79  So.  692. 

White  courts  ma^  not,  without  sanction  of 
organic  law,  prescribe  rates  for  public  charges, 
yet  when  the  reasonableness  of  a  charge  is 
found  on  existing  facts  duly  shown,  a  statute 
under  which  such  determination  was  made  may, 
by  its  own  terms,  continne  rates  foond  to  he 
fair  and  reasonable. — Id. 

Under  Acta  1917,  c.  7492,  neither  the  provi- 
aion  for  fixing  bridge  tolls  by  tiie  county  com- 
missioners  nor  that  for  the  approval  thereof 
hj  the  circuit  judge  is  clearly  violative  of 
Const  arts.  2  and  3,  relating  to  vesting  of 
l^slative  power.— Id. 

«s»63(3)  (AlaJLpp.)  The  Legislature  can  dele- 
gate to  the  board  of  revenue  the  power  to  estab- 
lish, promulgate,  and  enforce  rules  and  regula- 
tions as  to  the  public  roads  of  a  coanty.-<mver 
T.  Stote,  79  Bo.  313. 

«=>63(8)  (Fla.)  Under  Acts  1917,  c.  7462.  S  D, 
neither  the  iwovisiim  for  fixing  bridge  torn  by 
the  county  cmnmissioims,  nor  that  for  tbo  ap- 
proval thenat  by  the  dicult  judge,  is  dearly 
violative  of  Const,  arts.  2  ana  8,  relating  to 
vesting  ot  legislatiTe  powera,— State  t.  Duval 
County,  79  So.  6^ 

(B)  J«4U«1«1  Powers  mmM  Fnaetlom* 

^=>68(4)  (Ala.App.)  The  power  of  toxation  by 
the  state  is  legislative,  and  cannot  be  controlled 
by  the  judidaiy,  except  as  provided  1^  Ccmst. 
1901,  i  211.  requiring  toxea  on  prvperty  to  be 
asseased  in  proportion  to  the' value  ot  the  prop- 
erty.— Barefield  v.  State,  79  So.  396. 
«=»70(3)  (Fla.)  Where  a  statute  does  not  vio- 
late federal  or  stato  Constitution,  the  legislative 
will  is  supreme,  and  its  policy  is  not  judicially 
reviewable,  as  the  courts  have  uo  veto  power, 
and  recognise  and  enforce  the  policy  expressed 
in  valid  enactments,  and  decline  to  enforce  stat- 
utes violating  organic  law. — State  v.  Duval 
County,  79  So.  692. 

®=>73  (Ala.App.)  Indefinite  suspension  of  sen- 
tence by  the  court  is  an  exercise  by  it  of  execu- 
tive power,  in  contravention  of  Cfoust  IDOl,  i 
13,  being  an  encroachment  on  the  pardoning 
power,  by  sectimi  124  fixed  in  the  Ooveznor^ 
Vinson  v.  State,  79  So.  816. 

V.  PERSONAIi  CIVIL  AHD  FOLITI. 
OAL  IUGHT8. 

«=»83(3)  (Ala.)  Ordinance  requiring  male  fn- 
hahitants  within  certain  age  limits  to  pay  f5 
a  year  in  commutation  of  duty  as  to  mainte- 
nance of  public  streets,  and  providing  for  en- 
forcement by  fine,  does  not  create  debts,  and  en- 
forcement thereof  does  not  amouut  to  -imprison- 
ment for  debt.— Ex  parte  City  of  Birmingham, 
79  So.  113. 

«=987  (Fla.)  Laws  1017,  c.  72S4,  prohibiting, 
under  penalties,  the  possession  or  ownership, 
by  any  citisens  in  dry  counties  during  any 
period  of  30  days,  exceeding  one  quart  of  spirit- 
uous liquors  and  bIx  quarts  of  malt  liquors, 
while  it  permits  citizens  in  wet  connties  to  own' 
as  much  liquor  as  they  see  fit  and  pn^ibits,  un- 
der pmalties,  the  receipt  in  such  dry  territory, 
from  any  carrier  public  or  private,  any  such 
liquor  exceeding  such  limited  amount  and  pro- 
hibits carriagv  by  any  dtisen  of  any  audi  Uq- 
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□or  exceeding  such  Umited  amotiot,  whether  for 
Mb  own  persoDal  use  or  otherwise,  and  provld- 
ing  for  the  destruction  of  any  each  liquors 
found  in  the  possession  of  any  one  in  such  dry 
territory,  whether  possessed  or  owned  for  the 
personal  nse  of  the  posseesor  or  owner  thereof, 
or  not,  is  a  Ti<^tion  of  Declaration  of  Rights, 
I  1,  providing  that  all  mes  have  the  right  <}f 
enjoying,  acquiring,  poesessing  and  protecting 
property.— Bx  parte  Francis,  79  So.  7B3. 

TTL  OBXJOATIOir  OF  OOXTBAOTS. 
(B)  Caatnwtit  *<  StatM  mmA  HsBielpal- 

Idea. 

«ssl2l(2)  (Ala.)  Code  1907,  {  1260,  authorises 
a  municipalily  to  contract  for  its  iubalritants 
for  a  fixed  and  reasonable  period,  and  such  con- 
tracts are  protected  under  the  inTl<^ble  con- 
tract claneee  of  the  state  and  federal  OoDstitu- 
tions.— Mobile  Electric  Co.  t.  City  of  Mobile,  79 
So.  89. 

X.  BQUAL  VBOTBOnOR  OF  UWS. 

«=»245  (La.)  Act  No.  187  of  1912  in  reference 
to  defense  in  employes'  suits  for  personal  in- 
jury,  applying  only  to  public  service  corpora- 
tions, is  violative  of  Constitutions  of  Louisi- 
ana and  United  States,  in  that  it  denied  equal 

Srotection  of  the  laws. — Mason  t.  New  Orleans 
erminal  Co.,  79  So.  26. 
^:a250  {Fla.)  All  persons  on  trial  are  entitled 
to  the  equal  protection  of  the  law.— Bailey  v. 
8tate,  70  So.  730. 

One  able  to  pay  for  his  snbpcenas  does  not 
have  to  make  affidavit  as  to  what  he  expects  to 
prove  by  his  witnesses  in  order  that  they  may 
be  subpoenaed,  aud  to  admit  an  affidavit  of  an 
insolvent  defendant  in  evidence  against  him  is 
not  according  to  the  equal  protection  oi  the 
law  ikccorded  c  solvent  diaf  atoant— Id. 

XI.  DUE  PROCESS  OF  ULVT, 

4=»262  (Ala.)  An  arrest  without  a  warrant  up- 
on mere  verbal  request  of  a  citizen,  wiiere  offi- 
cer has  no  cause  to  suspect  commission  of  of- 
fense, is  in  violation  of  constitutional  guaranty 
that  no  citiien  shall  be  deprived  of  his  liberty 
except  by  due  process  of  law.— Ex  parte  Rhodes, 
79  So.  462. 

«=>276  (Miss.)  Act  Cong.  March  4.  1915,  {  4, 
prohibiting  payment  of  attorneys'  fees  in  eicesfi 
of  20  per  cent  of  the  amount  collecte(i  on  Civil 
War  claims,  in  so  far  as  it  relates  to  attorneys' 
contracts  made  and  fees  earned  prior  to  its  pas- 
sage, violates  Const  U.  S.  Amend.  5.— Lay  v. 
Lay,  79  So.  291. 

^=9284(2)  (Ala.)  Where  hearing  on  proposed 
Increase  in  valuation  of  certain  property  was 
held  before  only  one  member  of  county  tK«rd 
of  equalization,  the  rejection  by  the  whole 
board  of  the  valuation  nied  by  such  member 
and  the  placing  of  a  higher  valuation  without 
first  notifying  taxpayer  is  not  taking  property 
without  due  pro<^es8  of  law ;  the  ta^tpaj'er  hav- 
ing ripht  of  appeal  from  board's  order. — Em- 
pire Mining  Co.  v.  Bowers,  79  So.  661. 

CONTRACTS. 

See  Action,  ®=»47:  Assignments;  Attorney 
and  Client.  «=»101.  147:  Bills  and  Notes; 
('anccltation  of  Instruments,  ^3»34,  37; 
Carriers,  ®3=>7»,  102;  Champerty  and  Main- 
tenance; Constitutional  Law,  ®=3l21;  Cor- 
porations, ®=>S2;  Damages,  i&=»23;  Elec- 
tricity. «=oll;  Evidence,  <^93,  413.  419, 
4.S4.  495;  Fraad.  <&=>.'il;  Frauds,  Statute  of; 
Fraudulent  Conveyances,  ^=92^{:  Highways, 
^99,  113:  Husband  and  Wife,  «=>150, 
176;  Landlord  and  Tenant.  <S=»1]5,  118;  Mu- 
nicipal Corporations,  ^=>.374,  .')93;  I'leading, 
«=5S,  .'Ul;  Principal  and  Surety,  ^=»122; 
Quo  Warranto.  $=»3;  Railroads,  ^=s>95; 
Release:  Sales;  Schools  and  School  Dis- 
tricts, «3a79;  Set-Off  and  Counterclaim, 


27;  Spccifie  Performance;  Tnuta,  «=>11; 
Use  and  Occi^tion,  Vendor  and  Por- 

chaaer. 

I.  BEQViunsB  Am  VAiiDrrr. 

(A)  Ilat«v«  MM*  BMrattalB  Im  Oemcval. 

^=^t1i(4)  (La.)  Baker's  accepted  proporitioD  to 
'deliver  bread  required  by  grocer  for  one  yi'ar 
at  certain  price  per  loaf,  the  ^ocer  to  supi'ly 
standing  orders  subject  to  revision  on  due  no- 
tice, was  not  objectioaable  for  ladc  of  mutuality. 
—Nelson  v.  Barber,  79  So.  403. 

By  including,  In  baker's  contract  to  supply  for 
a  year  bread  required  for  grocer's  stores,  clau>^ 
that  grocer  might  sell  another  make  of  bread  at 
not  less  than  certain  price,  contract  was  r-^n- 
dered  invalid  for  lack  of  mutuality;  such  a<i'l--d 
clause  leaving  grocer  free  to  determine  whether 
he  would  take  any  bread  from^ch  baker.— Id. 

(B)  Parties,  Pgopesala,  m<  Aee^tucvw 

^>22(1)  (Mias.)  A  contract  results  from  the 
acceptance  of  an  offer  and  is  made  only  when 
the  offer  is  accepted.— Couret  t.  Conner,  79 
So.  230. 

(■)  T«ll«»r  of  AaMBt. 

<S39B  (Ala.)  A  contract  procured  throiutk  ma- 
terial misrepresentations  is  valid  and  binding, 
unless  and  until  it  la  duly  resrioded.— Loweiy 
T.  Mutaal  Loan  Soc,  79  So.  380. 

<F)    LevMlltr   of    Object    «■<    off  C«Bal4- 
•ratloa. 

•s»)05  (Ala.)  If  a  statute  does  not  prohi^'it 
making  of  contracts  without  previous  comiiU- 
ance  with  statutory  provisions,  but  is  merely 
a  revenue  statute,  contract  is  not  void  if  not 
specifically  prohibited  or  penalised,  but.  if  stat- 
ute is  for  the  public  benefit,  an  agreenient  is 
void  that  does  not  comply  therewith. — Bowdub 
T.  Alabama  Chemical  Co.,  79  So.  4. 

Code  1S07,  }  25.  and  section  6884.  relating  to 
tagffinf  of  fertilizers,  and  making  a  aale  with- 
out a  license  a  misdemeanor,  were  not  framed 
for  revenue  only,  but  to  protect  public,  so  that 
pleas  that  sales  were  made  without  first  bar- 
ing  procured  a  license  were  not  demurrable. 
—Id. 

«=>I25  (La.)  Contract  by  sheriff  to  perform  le- 
gal services  in  suits  in  which  railroad  was  a 
party  in  exchange  for  a  free  Mas  is  fMmtraiy 
to  morals,  jniblic  policy,  and  Const,  art.  191, 
and  void.— Coco  t.  Od«i,  79  So.  28T. 

n.  COKSTBXrOTION  AKD  OPERA* 

Tioir. 

(A)  OeHerml  R«lcs  mt  Comstr«etl«B. 

^=»I44  (Miss.)  A  contract,  unless  it  is  to  bt 
performed  elsewhere,  must  be  ponatnied  ac- 
cording to  laws  of  the  place  where  made.— 
Couret  V.  Conner,  79  So.  230. 
€=)|45  (AiiBS.)  The  place  where  a  contrart  if 
made  is  necessarily  the  place  of  the  acr^ptanra 
of  the  offer.— Couret  v.  Conner,  7»  So.  230. 
<S=)I47(1)  (Ala.)  Construction  of  amtTSctn  tn 
ascertain  the  parties'  intention  Is  permiwiM* 
only  when  the  contract  is  ambiguous. — Illin'>i« 
Surety  Co.  v.  Donaldson.  79  So.  087. 
€=9l53  {Fla..)  In  construing  a  contract,  no  word 
contained  in  it  is  to  be  treated  as  a  redundancT 
if  any  reasonable  meaning  consistent  with  the 
other  parts  can  be  ^ven  to  it.— Florida  East 
Coast  Ry.  Co.  v.  City  of  Miami,  79  So.  «82. 

(D)  PlMB  Md  Tilwe. 

<S=92I4  (Miss.)  Without  an  agreement  to  the 
contrary,  the  money  due  a  cootoactor  by  reas"n 
of  cban^os  in  the  original  plan  of  a  house  is 
due  and  payable  at  the  Bame  time  and  under  the 
saniu  condition!)  as  money  due  under  the  original 
contract.— Kobinson  v.  De  Long,  79  So.  95. 

m.  MODXFIOATXOH  AMD  XEHOEB. 

05>246  (AJa.)  An  agreemenli  when  chan^ 
bjr  mntnal  consent  of  theputiea  becomes  a 
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new  MT*«Di*iit«  takins  the  place  of  the  old, 
and  coosifltms  of  the  new  temu  and  so  mudi 
of  the  c^d  agreement  aa  the  oartiea  hava 
agreed  aball  retnain  uDchaQged,— Mobile  EUec- 
tric  Go.  T.  OtT  of  Mol^,  TO  So.  30. 

IT.  BESOIBSIOH  AMD  ABAHDOH- 
XEXT. 

«3»259  (Ala.)  A  party,  who  haa  beeo  induced 
to  enter  into  a  contract  br  material  misrepre- 
sentations of  the  other  party,  may,  if  he  acta 
with  reasonable  promptnefls  upon  the  disGorery 
of  the  fraud,  readad  the  contract  in  toto,  ana 
recover  whatever  cooaideration  he  haa  parted 
with.— Lowery  v.  Mutual  I^oan  Soc..  79  So.  389. 
^=9270(1)  (AJa.)  Where  the  right  to  rescind  or 
cancel  a  contract  is  reserved  to  one  of  the  pai^ 
tiea  by  its  termi,  and  no  time  is  q>ecified,  the 
right  must  be  exercised  within  a  reaamable  time. 
—Capital  Fertiliser  Cfc  t.  Aahcraft-Wilkiiison 
O)..  79  So.  484. 

^9270(3)  (AlaJ  What  ia  a  raawniaUe  time  for 
the  ttxerciae  of  an  option  to  teacind  a  contract 
is  generally  a  queauiHi  lor  the  juryr-Capital 
Fertiliser  Co.  v.  Aabcraft-Wilkinson  Co.,  79 
So.  464. 

«s^74  (Ala.)  Where  an  action  ia  brougbt  on  a 
contract  that  had  been  procured  through  mate- 
rial miarepresentations  t>y  plaintiff,  defendant 
can  defeat -a  recovery  by  pleading  and  showing 
an  efFeetira  readBsitMk.— Lowery  t.  Mutual  Loan 
Soc.  79  So.  889. 

PSBFORMAKOB  OR  BKBACK. 

^=3304(2)  (Miss.)  Aq  owner  by  taking  posses- 
aion  of  an  unfiniahed  house  and  appropriating 
it  did  not  thereby  accept  the- contractors  work 
and  become  liable  therefor,  as  the  house  on  the 
owner's  land  became  bis  property,  and  be  was 
neither  boand  to  remove  it  nor  abstain  from  us- 
ing it. — Robinson  v.  De  Loo?,  70  So.  95. 
•^311  (Ala.)  Electlop,  to  be  made  by  woa  of 
vendor  of  lands,  as  to  whether  amount  found 
tn  be  due  as  price  shonld  be  paid  In  money, 
stock  of  vendee  corporation,  or  other  proceeds, 
watt  not  of  such  personal  character  aa  to  de- 
stroy any  rights  thereunder,  because  of  son's 
death  without  having  elected.— Dixie  Industrial 
Co.  V.  Benson,  79  So.  616. 
«s33ig(l)  (Miss.)  Where  a  bnilder.  without  jua- 
tification,  fails  to  sabetantially  perform  contract 
and  owner  cannot  avoid  benefits  by  reason  of 
labor  and  materials  attached  to  his  freehold  the 
builder  is  not  entitled  to  any  compenaation  for 
Ida  partiHl  performance,  unless  the  oontrttct  ia 
dlTlsibte.— Robinson  v.  De  Long,  79  So.  95. 

CONVERSATION. 

See  Criminal  Law,  «s>3S6. 

CONVERSION. 

See  Trover  and  Conversion. 

^»20  (Ala.)  Where  husband  gave  mortgage  se- 
curing debt  to  bis  wife,  and  the  trustee  turned 
the  property  over  to  the  wife  and  the  husband 
managed  it  for  her,  the  doctrine  of  equitable 
conversion  did  not  apply.— tiraham  v.  Graham, 
79  So.  450. 

^^22(1)  (Ala.)  Where  husband  gave  mortgage 
securing  debt  to  his  wife,  and  the  trustee  turned 
the  property  over  to  the  wife,  and  the  husband 
managed  it  for  her,  the  doctrine  of  equitable  con- 
veraion  did  not  apply,  nor  did  the  doctrine  of 
reconversion,  since  the  wife  was  not  audi  an  ah* 
aolute  owner  aa  that  she  could  at  her  election 
take  the  property  in  lieu  of  the  proceeds  of 
foreclosure,  nor  could  the  absolute  title  pass  to 
the  wife  through  the  husband's  silent  acquies- 
cence in  her  alleged  claim  of  absolute  ownership. 
— Graham  v.  Graham,  79  Sa  400. 
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CORPORATIONS. 


See  Appeal  and  Error,  «s>1066;  Banka  and 
Banking;  Carriers;  Drains,  «»20;  Elec- 
tricity; Evidence,  ^9142;  Judgment, 
138;  Libel  and  Slander.  «=>6,  56;  Municipal 
Corporations ;  Payment,  <S=»43;  Pleading, 
«s»8;  Principal  and  Agent,  «=3ll5;  Quo 
Warranto,  49;  Railroads;  Sales, 

33;    Street  RaUroads;    Taxation,  «=s>164; 
Telegraphs   and  Telephoues;  Trade-Marks 
and  Trade-Names,  •8s>37,  70,  73;  Trial,  «=> 
121,  240,  244,  252. 

m.  CORPORATE  NAME.  SEAX.  DOM- 
IOII.E.  BT-LAWB.  AND  BEOORDS. 

4=»49(1)  (La.)  A  title  guarantee  corporation, 
the  name  of  which  ia  the  Title  &  Mortgage 
Guarantee  Company,  Limited,  could  not,  under 
Act  Mo.  2&7  of  Acts  1B14,  enjoin  another  com- 
pany engaged  in  the  same  buaineas  and  known 
as  the  Louiaioua  Abstract  &  Title  Guarantee 
Company  from  using  the  phrase  "Title  Guar- 
antee Company"  in  its  name,  on  the  ground 
that  it  has  a  pionrietary  interest  in  such  de- 
scriptive words.— Title  A  Mor^ge  Guarantee 
Co.  V.  Ijouisiana  Abstract  &  Title  Guarantee 
Cov,  79  So.  529. 

IV.  OAPITAI..  STOCK.  AND  DIVI- 
DENDB. 
(B)  Snbsorlptloa  <o  Stoelc 

•sa62  (Ala.)  Agreement  of  i^ntiff  in  selling  ita 
capital  atock  that  balance  of  price  above  caab 
payment  and  note  given  will  be  aatiafiefl  ont  of 
stoA  dividends,  to  be  available  aa  defmae  to 

action  for  such  balance,  does  not  require  buyer 
to  have  demanded  application  of  dividends. — 
Mid-Continent  Ufe  laa.  Co.  v.  Beasley,  79  So. 
373. 

Ri^t  of  pnrchaser'of  plaintiff's  capital  stock, 
under  agreement  that  balance  of  price  over  cash 
payment  and  note  given  would  be  satisfied  out 
of  stock  dividends,  was  not  changed  by  the  fact 
that,  on  plaintiff  refuidng  to  give  certificate  with- 
out payment  of  balance,  he  executed  note  and 
mortgage  therefor,  on  selling  agent's  advice,  to 
secure  certificate;  this  not  being  a  distinct 
transaction,  but  the  product  of,  consequent  on. 
and  not  inconsistent  with,  original  contract. — Id. 

VI.  OFFIOERB  AND  AGENTS. 

(B)  AvtboaUr  mA  Vawaltona. 

4^306  (Miss.)  Since  a  corporation's  agent  can- 
not be  authorized  to  commit  a  tort,  agents  of 
corporation  who  set  fire  which  burned  plaintiff's 
property  were  peraonallr  liable  If  nKligent.— 
GloBter  Lumber  Oo.  v.  Wilkinson,  79  So.  96. 

Vn.  CORPORATE  POWERS  AND 
LIABILITIES. 

tA)  BzMBt  mmA  Btxemaa  mt  Power*  !■ 
aea«>«l> 

4==^386  (Ala.)  Acts  ultra  vires  a  corporation, 
as  diatinguished  from  those  ultra  vires  the 
agenta,  cannot  be  ratified.— Mobile  EUectric  Co. 
V.  City  of  Mobfle.  79  Sa  39. 

(B)  ReprcsentRtlon  of  CorporatloB  br  Of- 
ficers aad  Aseot*. 

4=»409  (Ala.)  General  manager  of  mercantile 
businesB  carried  on  by  foreign  corporation  has 
implied  authority  to  execute  and  renew  leases 
as  to  property  necessary  for  carrying  on  busi- 
ness, such  as  storehouse,  land,  etc. — Georgia' 
Casualty  Co.  v.  Masaey,  79  So.  33. 

Genera]  manager  of  corporation  bns  implied 
authority  to  lease  storebouae  belonging  to  cor- 
poration for  term  of  one  year. — Id. 
^=9426(1)  (Ala.)  The  acts  of  persons  assum- 
ing to  represent  corporation,  within  line  of  its 
business,  though  without  authority,  may  bind 
corporation  if  act  be  aubsequently  ratified,  ex- 
preasly  or  by  acquleacence,  or  failure  to  repu- 
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diate.— Ckorgla  Cuoal^  Co.  t.  Hanty,  79 

So.  33. 

Acta  of  agent!  or  officers  of  corporation.  If 
within  icope  of  charter  powera,  or  acta  with- 
out, if  rattfled,  are  binding  on  corporation. — ^Id. 
4s9»433  <Ala.App.)  In  action  for  deceit,  whether 
the  reprewntatiom  were  made  b;  the  prerident 
of  defendant  corporation  for  himself  or  aa  presi- 
dent held  tor  the  jni?.— Fagan  Peel  Co.  t.  Har^ 
riaon  Co.,  79  So.  144. 

(O  Propertr  0«»T»y«»aaa. 

«»442  (La.)  When  a  corporation  authorized 
its  president  to  sdl  a  right  of  way  to  another 
company,  since  a  "right  oc  way"  la  a  mere  awri- 
tade,  the  tH^doit  could  sell  a  aervltude  only, 
and  not  the  land  Itaelf.— LoufaUuia  Salphnr  Min- 
ing Co.  T.  Brimatcaie  B.  ft  Oanal  Co.,  79  So. 
S24. 

lostmment  whereby  mininc  company  by  tta 
preaidait  purported  to  eooTey  land  to  canal 
t^ompany  was  null  on  face.  In  ao  far  aa  It  pur- 
IKHted  to  convey  anything  more  than  ri^t  of 
way;  directorate  of  mining  CMnpany  having 
autboriaed  prealdent  to  aell  only  right  of  way, 
and  the  readatlwi  beii^  attsdied  to  the  fautm- 
ment—Id. 

(D)  Oomtraeta  amd  I*4efete4B«aa. 

^»457  (Miss.)  Company  chartered  to  conduct 
general  automobile  and  taxtcab  busineafl  for 
carriage  of  passengers  had  power,  through  of- 
ficers, to  buy  automobile  supplies,  particalarly 
where  gaestion  aa  to  authority  ia  raised  in 
seller's  suit  against  offieera  aa  partnera  on 
vronnd  that  the  pnrchaae  waa  mtra  rirea. — 
Bhaplelgh  Hardware  Co.  v.  Lewis.  79  8o.  766. 

(Wl  civil  Aetlttu. 

4t=»503(l)  <Ala.)  Under  Code  1907.  {  S112,  a 
corporation  may  be  sued  in  any  county  fn  wfaich 
it  does  business  by  agent,  as  a  county  where 
it  has  a  place  oS  business.— Tenneaaee  GoaL  Iroo 
&  B.  Co.  v.  Bunn,  79  So.  360. 
^=>52l  (Ala.)  In  action  for  rent  agsinat  cor- 
poration, charge  that,  unless  Jury  believed  A. 
was  the  authorized  agent,  if  a  company  with 
power  to  assume  unexpired  term  of  lease,  ver- 
dict must  be  for  company  held  properly  refus- 
ed, aa  his  act  though  unauthorized  might  have 
been  ratified.— Georgia  Casualty  Co.  v.  Maasey, 
79  So.  33. 

(AJa>App.)  In  actl<m  agalnat  fordgn 
corporation  for  fraud  in  aale  ot  automobile,  in- 
struction that,  unless  jury  had  evidence  to  uiow 
company's  |>reridetit  was  authorised  by  It  to  en- 
gage in  business  in  state  when  automobile  was 
traded,  ccHnpany  would  not  be  liable  fcMr  anything 
done  by  president  in  bis  own  name,  KeU  proper- 
ly refused  aa  miBleading.— Fagan  Fed  Oo.  v. 
Harris(Hi  Co.,  79  So.  144. 

CORPUS  DELICTI. 

See  ReeelTliig  Stolen  Oooda,  «b>8. 

COSTS. 

See  Appeal  and  Error,  «s»1033;  Criminal 
Law,  «=1077;  Executors  and  Admlnlatra- 
tors,  <8=>109,  111;  Husband  and  Wife,  «=> 
268;  Trusts,  «=»227. 

I.  KATUTRE,  OKOinniS,  AMD  EXTEHT 
OF  RIGHT  IN  OEITERAZ.. 

«=5>32(1)  (Ala.)  ruder  Code  1907.  {  3662,  the 
successful  party  io  a  civil  case  is  entitled  to 
full  costs,  unless  otherwise  directed  by  law. — 
First  Nat.  Bank  v.  Walters,  79  So.  242. 
^»32(3)  (Ala.)  Ill  a  suit  to  restrain  mortgage 
foreclosure,  where  complainant,  having  contest- 
ed amount  claimed  due  upon  interest  and  also 
collection  of  attorney's  fees,  was  successful  as  to 
former  claim,  but  unsuccessful  aa  to  latter,  the 
costs  of  the  suit  should  be  equally  divided.— 
Lampkin  v.  Irwin,  79  Sa  300. 


4=»S6  (Ala.)  In  equity  tlie  coats  rest  larcehrbi 
the  dieeretioa  of  the  coart,  nnder  Code  1907, 
I  3222.-FlrM  NaL  Bank  v.  Watten,  79  So. 

242. 

«»57  (Ala.)  By  Code  1907,  t  4144,  where  mo- 
ticMi  to  set  aaide  jndginent  or  oscree  la  coDteated. 
the  ooatt  moat  be  adjudged  agalBst  the  obrk- 
ceaaful  party.- Taylor  v.  Jonea,  79  So.  35flL 

VZL  OM  APPEAL  OB  ramom.  MMD 
OX  WEW  TRIAI.  OK  MOTlOir 
TKBRBFOB. 

«=»234  (Ala.)  Where  appelant,  against  whom 
more  costs  had  been  taxed,  auoceeda,  osi  appeal, 
in  having  coata  equally  divided  and  in  narin; 
amount  of  attorney's  feea  fixed  aa  part  of  mort- 
gage indebtedoeaa  by  court  in  amoont  of  $10(> 
reduced  to  $40,  the  costs,  on  appeal,  abould  be 
taied  againat  appeUe&— LampUn  v.  Irwin.  7U 
So,  300. 

«B»2M(1)  (Ala.)  Code  1907,  |  2893.  requiriag 
allowance  of  10  per  cent,  damagea  on  appeals 
from  Judgments  for  money  If  the  Jndgment  is 
affirmed,  does  not  apply  to  appeala  in  which 
the  Judgment  is  either  reversed  and  rendered. 
Or  ia  aubatantiaUy  corrected  in  amoant,  and. 
aa  corrected,  affirmed.— New  Toi^  Life  Ina.  Co. 
T.  Reeaa.  79  So.  246. 

ZX.  a  CBUCIRAX.  PBOSEOimOXS. 

«s»292  (AlaApp.)  Eiach  deftadant.  in  a  prine- 
cution  of  aeveral  ia  liable  for  all  tlie  costs, 
though  but  one  paymoit  can  be  enforoed.— Jones 

V.  SUte,  79  8a  151. 

^»3I6  (AlaApp.)  If  deOmdanta,  convicted  of  i 
vi<^tion  of  the  liqoor  lawa,  had  been  aentrace-l 
tor  coata,  the  smtence  would  have  been  app<n^ 
tioned;  but,  bring  confessed  and  aecnred.  it  is 
proper  to  render  aeparata  Jmlnoaita  for  the  ni- 
dre  ooata  agalnat  each  defendants — Jonea  v. 
State,  79  So.  ISl. 

COnON  GIN. 

See  Sales.  «s»4. 

COTTON  OIL  MILL. 

Sea  Niffaance,  «»S0. 

COUNTERCLAIM. 

See  Set-Oft  and  Connterdaim. 

COUNTIES. 

See  Appeal  and  Error,  *s»374;  CtmatitDtMni- 
al  Law,  «=>61.  63;  Courta,  ^123:  Cnm- 
inal  Law,  «s»304:  Drains.  «s»20,  88;  Em- 
bezxlement,  «=921;  EquiQr,  ^=>148;  Evi- 
dence, «=3>372;  Highways,  <s»12S;  Indict- 
ment and  Information,  4^109;  Btanduniis. 
«s>74;  Municipal  Corpormtlaaa.  «3»1(C6: 
Officers,  ^5S,  100;  Pleading.  «s»12:  Pub- 
lic Lauds,  «=>S7;  Schools  and  School  Dis- 
tricts, «=»19,  79;  Taxation,  «=3301,  303. 

I.  OBEATIOK,  ALTERATION.  EXUT- 
EMOE,  AlfP  POUnCAI. 
FUXCTIONS. 

«=»7  (Ala.App.)  The  point  where  WiUa  cnek 
finally  enters  into  Coosa  river  ia  the  month  nf 
that  stream  referred  to  in  the  act  of  liSC: 
bounding  Bent(»i,  now  Galhoon,  coonty  and 
tbe  act  of  1830  (Acts  1835-36,  ik  170).  dividing 
St.  Glair  county  and  creatliig  ChertAee  county. 
— Ullman  Bros.  v.  Stat^  79  So.  625. 

Where  a  property  owner  resisted  a  sale  of 
his  land  for  taxes  on  tiie  ground  that  it  was 
situated  in  another  county,  and  the  «videBce 
showed  that  tbe  boundary  line  of  the  taxing 
county  bad  been  reoogniaed  to  inclade  tiie  land 
taxed  for  almost  75  years  by  federal  atate  and 
county  officiala  aa  well  as  by  tfate  renidents, 
such  construction  will  be  adhered  to. — Id. 
<&=38  (Ala.App.)  Where  a  peovtrty  owner  con- 
tended that  bis  property  ma  not  sitnated  in 
the  county  in  which  it  was  taxed  ajod  the  ex- 
act location  of  the  boundary  line  between  the 
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two  covntiM  wu  lincntAin  in  view  of  l^is- 
lattve  acta  end  other  matters  of  which  the 
coart  took  Judicial  kncwledge.  extrinue  evi- 
dence was  admisaible  in  determining  the  bound- 
ary.—XJllman  Bros.  V.  State.  Tfi  So.  625. 

n.  OOVBIUrMEHT  AlTD  OTTtOERA. 
(C>  Conatr  Board. 

<AIa.)  Under  Oen.  Acts  1015,  p.  414,  f 
70,  to  become  fixed,  the  compensation  of  mem- 
bers of  the  county  board  of  eQoalisatira  must  be 
shown  in  writing  in  the  records  of  the  court  of 
county  revenue.— EVanklhi  Goan^  Richard' 
son,  79  So.  884. 

To  determine  whether  a  court  of  ooonty  re^ 
enue  has  fixed  the  cooipaisation  of  munbers  of 
the  county  court  ot  equalization,  under  Gen. 
Acts  1915,  p.  414,  i  70,  where  the  per  diem  com- 
peifsation  and  apenses  of  the  members  as  en- 
tered on  the  zecords  was  for  aggrente  sums, 
itemised  dalms  filed,  recorded,  audited,  and 
passed  on,  may  be  referred  to.— Id. 
^=>56  (Ala.)  Entry  of  a  formal  judgment  or 
reeolutitm  on  the  minutes  of  the  court  of  county 
revenue  by  an  ex-(Acial,  under  color  of  his 
fomer  office,  Is  void,  and  such  entry  may  be  ex- 
punged from  its  tecmd  by  such  court.— FrankliD 
County  T.  RlkOiudscai,  TO  So.  8S1. 

(D)  OAsen  mm*  Am^mtm. 

«=367  (Ala.)  Gen.  Acts  1915.  p.  413.  |  62  et 
seq..  relating  to  appointment  ana  duties  of  mem- 
bers of  county  boards  of  equalization,  fixes  a 
definite  term  ot  office,  that  is  protected  by 


Const  1901,  IU7S,^176.-FrankUi»  County  t. 
1,  79 


Richardson,  79  So.  384. 


IV.  FISCAL  MAKAOEMEWT,  PUBUG 
DEBT,  SEOVBCTIES.  AKD 
TAXATIOH. 


>I75  (Hiss.)  Laws  1918,  c.  209,  providing  for 
bond  Issues  to  refund  mnnidpal  and  county 
warrants,  does  not  require  a  county  board  i>t 
supervisors  to  Issue  serial  bonds  to  take  up 
outstanding  loan  warrants  issned  during  the  car- 
rent  year  under  Hemingway's  Code,  |  8707, 
not  maturing  for  some  months  and  for  payment 
of  which  current  taxes  are  pledged.— Board  of 
Sup'rs  of  Madison  Coun^  v.  Bourgeois,  79  So. 
91. 

«E9l77  (Fla.)  Acts  1917.  c  74^  does  not  re- 
quire county  commissioners  to  employ  experts 
or  to  otherwise  acquire  particular  iniormation 
on  which  to  act  in  determining  the  amount  of 
bridge  bonds  that  may  be  voted  on  thersonder. 
—State  V.  Dnval  County,  TO  So.  692. 

The  action  of  county  commigaloaers  pursuant 
to  Acts  1917,  e.  74^,  in  determining  the  amount 
of  bridge  bonds  to  be  Issued,  will  not  be  dis- 
turbed 1^  tb»  courts  without  a  dear  showing  of 
fraud  or  abnae  (tf  authority^Id. 

COURTHOUSES. 

See  Taxation,  «=9303. 

COURTS. 

See  Carriers,  «3»18;  Constitutional  Taw,  <6=> 
61.  70;  Criminal  Law,  «=>9S-105,  1020;  Di- 
vorce, €=>68;  Habeas  Corpus,  ^a27;  Jus- 
tices of  the  Peace:  i*roh{bition;  Statutes, 
«=»16,  98v  141;  Venue,  «»6. 

n.  EaTABZJSHMENT.  OBOANIZA- 
TIOK,  AXO  PBOCEDUBE  XH 
OENEBAI.. 

(A)  OroatlsB  mmM  Constltwtlsm,  mmM.  Cowl 
OMeora. 

«=a53  (Ala.)  In  view  of  Code  1907,  |  5748  et 
sen.,  Acts  1911,  p.  3ftl,  Acts  1915,  pp.  598,  608. 
and  Acts  191o,  p.  279,  effective  January  15. 
1917,  (^nit  court  held  to  have  jurisdiction  of 
biU  to  redeem  under  Code  1907,  {  5746.  which 
was  filed  in  October,  lOlG,  when  a  plea  to  the 
jurisdiction  was  filed  in  December,  1916*  de- 


murrer thereto  was  filed  fn  April,  1917,  and 
decree  overruling  demurrer  was  rendered  on 
May  2,  1917.— Baker,  Lyoos  &  Co.  v.  HDlae- 
berg  &  Bros.  Mercantile  Co..  TO  Bo^  18. 

(O)  Bales  of  Oowrt  w4  COwdwot  mt  Bwsl- 
aess. 

«=»82  (Fla.)  Where  strict  enforcement  ot  lettw 
of  rules  of  practice  adopted  to  aid  in  speedy  de- 
termination of  causes  in  the  trial  court's  opinion 
iH«vents  or  jeopardises  the  administration  of 
justice,  tor  vhUii  courts  are  established,  the 
rules  should  yield  to  the  hij^ier  purpose.— O'Qara 
V.  Hancock,  79  So.  167. 

<D)  Rales  of  DvflUlOB,  A«|n«loatlMs, 
OplnloBM.  amd  Rncorda. 

4=399(1)  (Fla.)  Where  land  is  conveyed  to  se- 
cure a  loan  and  borrower  sues  to  declare  the 
transaction  a  mortgage  and  decree  gives  him 
right  to  redeem  and  decrees  the  loan  to  be 
usurious,  and  on  appeal  the  decree  is  affirmed, 
but  jurisdiction  retained  to  allow  defendants 
by  cross-bill  to  foreclose,  and  subsequently  de- 
fendants by  cross-bin  seek  the  eoforcement  of 
the  lien,  complainants,  defendants  in  the  cross- 
bill, are  bound  by  the  decree  obtained  by  them, 
though  the  original  transaction  was  a  usurious 
mortage.— Banning  v.  Brown,  79  So.  721. 

m.  001TBT«  or  GEBEBAI.  OBXO- 

niAi.  juBiaDionoH. 

(B)  Coarts  of  Partlealar  Statoa. 

4=>I23  (Ala.)  The  court  of  countv  revenue  of 
Franklin  county  corresponds  to  the  courts  of 
county  ctMnmisaoners,  or  boards  of  revenue  in 
other  counties,  end  is  a  "court  of  recovd,"  under 
Code  1007.  H  3306,  3314,  3321.-rranklin  Coun- 
ty  V.  Kebardson,  TO  Sow  384. 

TX.  OOUBTS  OF  AFPBZJiATE  JUBtS- 

DionoH. 

(A>  OvoaaAa  of  JavtodlaHoa  la  Ctoacral. 

^207(2)  (La.)  In  suit  to  set  aside  order  of 
Railrosd  Commisrion,  wherein  injunction  ob- 
tained hj  commission  was  set  aside  on  a  bond, 
and  it  made  no  demand  on  trial  judge  to  vacate 
order  of  dissolution,  or  any  attempt  to  suspend 
execution  of  order  by  suspensive  appeal,  its  ap- 
plication to  Supreme  Court  for  supervisory 
writs  of  certiorari  and  proliibition  will  be  de- 
nied.—Brooks-Scanlon  Co.  V.  Railroad  Commis- 
sion  of  Louisiana,  70  So.  871. 
^9207(5)  (La.)  In  suit  to  set  aside  order  of 
Railroad  Commission,  wherein  injunction  ob- 
tained by  commission  was  Bet  aside  on  bond, 
and  It  made  no  demand  on  trial  Judge  to  vacate 
order  of  dissolation,  or  any  attempt  to  suspend 
execution  of  order  by  suspensive  appeal,  its 
application  to  Supreme  Court  for  supervisory 
writs  of  certiorari  and  prohibition  wul  be  de- 
nied.— Brooks-Scanlon  Co.  v.  Railroad  Conimia- 
slon  of  Louisiana,  79  So.  871. 
«»209(1)  (La.)  In  suit  to  set  aside  order  of 
Railroad  Commlsdon,  wherein  an  injunction, 
obtained  by  commission,  was  set  aside,  and  it 
applied  for  *Tita  of  certiorari  and  prohibition, 
validity  of  order  can  be  passed  upon  only  by 
virtue  of  Supreme  Court's  jurisdiction  on  ap- 
peal in  regular  ctfurse.- Brooka-Scanlon  Co.  v. 
Railroad  GomndasioD  of  Louisiana.  79  So.  871. 

<B>  Ooarta  of  Fartloalar  Mates. 

«s>224(2)  (La.)  In  stdt  to  have  a  municipal 
election  declared  void,  and  in  the  alternative 
that  plaintiff  be  decreed  mayor,  without  allega- 
tion of  evidence  of  amount  involved,  and  where 
salary  of  mayor  could  not  be  over  $2,000,  the 
Snweme  Court  was  without  jurisdiction  of 
plamtiffs  appeal.— Williamson  Cridelle,  TO 
So.  873. 

<S=»224(6)  (La.)  The  SufM^e  Court  is  without 
jurisdiction  in  a  criminal  case' where  a  law  of 
the  state  has  been  dedared  to  be  constitution- 
al^tata  v.  Breanz.  79  Bo.  SOOk 
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^224(7)  (La.)  Where  the  amount  of  a  license 
tax  depeode  oa  the  construction  of  reTcnne 
statute,  the  legalitr  of  tax  is  in  contestation, 
and  an  appeal  lies  from  court  of  first  instance 
directly  to  Sopreme  Court.— State  ex  rel.  tJuil- 
lot  V.  Central  Bank  &  Trust  Co..  79  So.  857. 
«=»224(9)  (La.)  Parent's  mandamus  suit  to 
compel  school  board  to  admit  his  children  to 
public  school  involves  only  a  civil  or  political 
right,  and  is  nc*  within  jurisdiction  of  Supreme 
Court  if  the  right  in  contest  dues  not  exceed 
$2,000  in  value.— Billiot  v.  Terrebonne  Parish 
School  lioard,  79  So.  78. 

@=»224(9)  (La.)  Where  appellate  jurisdiction 
of  Louisiana  Supreme  Court  depends  on  amount 
involved,  it  will  be  determined  by  the  circum- 
etances  disclosed  by  the  record,  rather  than 
by  aUegatioDa  of  litigants.— Wundertieh  t.  Mew 
(Means  By.  &  Ught  Co.,  70  So.  80. 
€=>224(10t  (Jja.)  Where  the  emoluments  of  a 
sheriff's  office  for  an  unexpired  term  amounted 
to  over  $2,000.  as  fixed  by  statute,  Supreme 
Court  bad  jurlsdictiou  of  Attorney  General's 
appeal  from  a  judgment  refusing  to  forfeit  and 
vucate  sheriff's  office.— Coco  v.  Oden.  79  So. 
2S7. 

^>224(11)  (La.)  When  amount  sued  for  roduc' 
ed  by  abandonment  of  a  claim  for  punitory  dam- 
eireii.  leaves  the  amount  in  dispute  less  than 
$2,000,  but  within  jurisdiction  of  the  Court  of 
Appeal,  the  Supreme  CourV  under  Act  No.  19 
of  1912,  will  transfer  the  cause  to  that  court.— 
Southern  Scrap  Material  Go.  v.  Uqaidatiug 
Com'rs  of  Carondelet  Canal  ft  Navigation  Co., 
79  So.  17a 

VUI.  OOHOUBRENT  AHD  OOKFLICT- 
ING  JITBISDIOTIOK,  AND  GOKITT. 

(A)  Conrts  of  Same  Stats,  amd  Transfer 

of  caases. 

^•475(1)  (La.)  A  criminal  court  actually  in 

exercise  of  its  constitutional  jurisdiction  can- 
not be  ousted  thereof  by  an  order  of  a  civil 
court  possessing  no  supervisory  control  over  it. 
— Osbom  V.  City  of  Sbreveport,  79  So.  542. 
«=>487<1)  (La.)  In  case  Involving  legality  of  a 
tax,  beyond  jurisdiction  of  Court  of  Appeal,  but 
where  its  wont  of  jurisdiction  was  not  raised. 
Supreme  Court,  in  view  of  subsequent  act  (Act 
No.  19  of  1912),  and  under  Const,  art.  101, 
would  not  dismiss,  but  would  order  cause  trans- 
ferred from  Court  of  Appeal  to  Supreme 
Court,  avoid  its  judgment  and  render  judgment 
which  should  have  been  rendered.— State  ex 
rel.  GuUlot  t.  Central  Bank  &  Tmit  Co.,  79 
8o.  867. 

(B)  State  Oaarts  and  Vnlted  States  Coarts. 

«=»489(1>  (Miss.). State  court  had  jurisdiction 
of  an  action  for  the  death  of  a  soldier  of  the 
Mississippi  National  Guard  klHed  on  railroad 
while  guarding  bridge.— Gulf  &  S.  L  B.  Go.  t. 
Prine.  ^9  So.  62. 

COVENANTS. 

See  Belease,  «=>37. 

CREDITORS'  SUIT. 

^=>SiQ)  (Ala.)  The  compensation  due  a  sheriff 
whose  term  has  expired  will  not  be  discovered 
and  subjected  to  the  demands  of  a  creditor 
through  a  creditors*  UU ;  the  subjection  of  pub- 
lic officer's  compensation  to  creditors'  demands 
being  forbidden  by  public  policy,  regardless  of 
form  of  judicial  process  employed,  and  despite 
fact  that  officer's  term  has  exjuredL— Jaffa  r.  Mc- 
Adory,  79  So.  391. 


CRIMINAL  LAW. 


See  Adultery;    Animals,  ^945;   Arson;  As- 
sault and  Battery,  ^=^51:  Conspiracy, 
41;   Constitutions!  Law,  4=973;  Costs.  4=> 
292*   Courts.  «s»224;   Banks  and  Hanking, 
^>21;  Benefldnl  AssodatkHis,  «=»23;  Burg- 


lary; Embeuslement;  False  K^tenses;  Fenc- 
es, ^s»28;  Fish,  «=>10.  15;  Grand  Jury: 
Habeas  Corpus,  ^>4,  29;  Homicide;  In- 
dictment and  Information;  InjunctioD.  ^» 
105;  Intoxicating  liquors;  Junr.  «s»47.  80. 
110,131;  larceny;  Lewdness;  licenses.  ^> 
40;  Municipal  Corporations.  4=9639;  Perjury; 
Rspe,  ^H-fil;  Beceiving  Stolen  Goods;  job- 
bery; Trespass,  «=»87-Sti;  Weapons,  «=» 
10;  Witnesses. 

IV.  jmusDionoiT. 

«s»98  (Ala.App.)  The  question  of  the  circnit 
court's  jurisdiction  of  the  person  to  try  on  as 
affidavit  and  warrant  issued  by  a  justice  of  the 
peace  and  made  retumaMe  direct  to  the  circuit 
court  cannot  be  raised  by  demurrers  to  the  affi- 
davit.—Sanders  V.  State,  79  So.  312. 
4=>I05  (Ala.App.)  The  question  of  jurisdiction 
of  the  person,  not  being  raised  by  proper  plea, 
is  waived.— Sanders  v.  State,  79  So.  312. 

The  issuing  of  warrant  by  a  justice  of  the 
peace  retunmble  to  the  circuit  involves  jurisdic- 
tiMt  of  tiie  person,  qucation  as  to  which  is  waiv- 
ed by  absence  of  proper  pies.— Id. 

VBMUB. 

(A)  PlM»  at  Briagrlasr  PnaMatlaa. 

«=Bt07  (Fla.)  The  change  of  common  law  by 
Acts  1917.  c  7363.  amending  Gen.  St.  1900,  i 
4000,  so  as  to  authorize  indictments  under  cer- 
tain eonditiona  to  be  found  by  a  grand  jury  in 
a  county  of  the  drcuit  other  than  tbe  one  in 
which  the  crime  was  committed,  is  not  express- 
ly or  impliedly  forbidden  by  CoosL  Declaratioa 
of  Righta,  S  10.— State  v.  Bullock.  79  So.  337. 

iBi  ChwMtf  of  Vaaa*. 

^121  (Fla.)  Where  an  application  for  a 
change  of  venue  in  a  murder  trial  is  based  on 
the  prejudice  of  the  judge,  no  discretion  ia 
vested  in  the  judge  to  near  and  determine  the 
question  as  to  whether  or  not  be  is  prejudiced, 
in  view  of  Gen.  St  1906,  M  1469,  1471,  1474, 
3907.— Blackwell  v.  State,  TO  So.  731. 
4=»I25  (Fla.)  Where  an  affidavit  for  change  of 
venue  in  a  murder  trial  alleged  that  tbe  judce 
yielded  to  publia  damor,  and  called  a  spedsl 
term  shortly  before  the  regular  term,  because 
the  people  demanded  speedy  justice,  it  was  re- 
versible error  to  refuse  to  grant  tbe  change.— 
Blackwell  v.  State.  79  So.  731. 
^I26(^  (Ela.)  Where  it  is  alleged,  in  an  af- 
fidavit of  the  defendant  in  a  murder  suit,  that 
he  is  odious  to  the  peoi^e  of  the  county,  that 
tbe  prejudice  against  him  is  very  great,  tlut  a 
fund  to  prosecute  has  been  collected  by  a  depu- 
ty sheriff,  that  the  sheriff  has  proclaimed  nis 
belief  in  defendant's  guilt,  and  it  appears  tbst 
tbe  sheriff  has  great  influence,  and  tbe  affidavit 
is  not  traversed  by  the  state,  it  ia  reversible 
error  to  refuse  a  cbange  of  venue.— Blackwell 
T.  State.  79  So.  731. 

TZZ.  FOBMEB  JEOPARDT. 

^1931/2  (Ala.App.)  Defendant  being  diatKod 
with  murdttr  venlict  of  manslaughter  in  first 
trial  operated  as  acquittal  of  higher  degree  of 
homioitle.:-CuIifer  v.  State,  70  So.  143. 
&»I95(1)  (La.)  Where  an  information  chtrired 
a  maiming  on  January  17,  1917,  defendant's 
plea  of  autrefois  acquit,  based  on  His  acquittal 
of  the  same  offense,  cbarged  to  have  been  nxn- 
mitted  on  January  20,  1017,  it  being  admitted 
there  was  only  one  offense,  was  properly  main- 
tained.—State  V.  Schiro,  79  So.  426. 

Vm.  PREI.IMIHABT001CPI»AIlfT,AF- 
FIDAVXT,  WARM. AWT.  HXAIC- 
NATION.  OOMMnWEira.  AND 
amOCABT  TBIAI^ 

«=»2i8(2)  (Ala.App.)  In  the  absence  ot  statu- 
tory authority,  a  justice  of  the  peace  cannot  is- 
sue a  warrant  returnable  to  the  circuit  courL— 
Sandvs  T.  Stat^  70  Bo.  312»  . 
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e=>25Q  (Ala^pp.)  ▲  justice  of  the  peace  has  no 
jurisdictioii  fiiuulr  to  tr;  and  aetermi&e  a 
charge  of  robbery.— Brewer  t.  State,  79  So. 
199 

«=»'252(1)  (mm.)  An  affidaTlt  chargins  the  of- 
fense for  which  defendant  is  put  on  trial  before 
a  justice  of  the  peace  is  eesential  to  his  jurisdic- 
tiou,  and  also  to  that  of  the  circuit  court  on  ap- 
peal!.—Morris  T.  State,  79  So.  811. 

IX.  ARBAIOKMXMT  AND  PI.EAS  AND 
NOIJ.E  PROSEQUI  OB  DIBOOM- 
TINTTANOE. 

©=>303  (AIa.A[)p.)  In  a  case  where  defmdanta 
are  severally  liuile,  nolle  prosequi  as  to  one  is 
not  a  discontiouance  as  to  the  others  jcdntly  in- 
dicted.—Jcmes  V.  State,  79  So.  IBl. 

If  there  was  a  diacontinuauce  by  a  nolle 
prosequi  as  to  three  defendants,  the  other  de- 
fendants, by  proceeding  with  trial  without  ob- 
jection, waiTea  tlie  point— Id. 

X.  EVZDENOE. 

(A)    Jadldal    Notice,   PreammaMoaSy  mnA 
Bmrdea  of  Prooi:. 

«B»304(12)  (Fla.)  Tbe  Supreme  Court  does 
not  take  judicial  notice  of  city  ordinances,  and, 
where  the  ordinance  atta^ed  is  not  before  the 
court,  ito  validity  will  not  be  inquired  into.— 
Stephens  v.  Anderson,  79  So.  205. 

The  law  creating  the  city  of  Pensacola  (Laws 
1895,  c.  4613),  by  section  11,  merely  requires 
tbe  courts  to  accept  a  certain  medium  of  proof 
of  existence  of  the  city's  ordinances,  and  not  to 
take  judicial  notice  of  the  ultimate  fact  oil 
their  existence. — Id. 

«=>304(17)  (Ala.App.)  The  courts  cannot  take 
judicial  notice  of  the  proceedings  of  the  board 
of  revHiue  of  a  county,  or  of  rules  and  regula- 
ticms  adopted  by  it.~01iTer  v.  State,  79  So.  S18. 

IB)  Vaots  In  lasne  aad  Relevant  to  lMao% 
■md  Hmm  OmUb.  • 

«»338<7)  (Fla.)  Tbe  introduction  lo  evidence 
of  the  affidavit  filed  with  an  insolvent  prison- 
er's praecipe  for  witnesses,  over  objecHon,  to 
error.— Bailey  v.  SUte,  79  So.  730. 
«=»338(7)  (Fla.)  In  a  prosecution  for  murder, 
it  was  error  to  admit  testimony  of  a  witness  as 
to  an  attempt  by  defendant,  two  years  before 
tbe  murder,  to  have  a  dog  poisoned;  such  testi- 
raonv  being  irrelevant— UlackweU  v.  State,  TO 
So.  73.1. 

•=s>339  (Ala.)  Evidence  of  tracks  tending  to  cor- 
roborate confession  of  one  defendant  and  threats 
and  declarations  against  interest  of  the  other  is 
admissible.— Patterson  v.  State.  79  Sa  459. 
^»3S3  (Ala.App.)  Where,  in  prosecution  for 
assault  to  murder,  defendant's  father  testified 
that  imihediatel^  after  shooting  defendant  went 
op  the  road  with  B.,  overruling  objection  to 
question  as  to  what  B.  had  in  his  bands,  and 
answer,  "Nothing  that  I  know  of,"  was  without 
error ;  the  matter  being  part  of  res  gesfais^ 
Manley  v.  State,  79  So.  149. 
^=9363  {AlaJipp.)  In  prosecuticm  for  murder 
by  shooting  deceased,  when  defendant,  desiring 
to  whip  him,  went  to  his  house  with  a  gun,  fact 
deceased  was  in  bed  with  wife  and  baby  when 
killed  was  of  res  geste,  having  tenden^  to  show 
act  dangerous  to  lives  of  others,  etc.— Saudera  v. 
State.  79  So.  504. 

•s>364<3}  (Ala.App.)  Declarationa  of  defendant 
after  be  bad  left  the  scene  of  the  homicide  and 
gone  into  the  house  were  not  admissible  aa  part 
of  the  res  geste.— Kubn  v.  State.  79  So.  894. 
^^368(1)  (Ala.App.j  In  prosecution  for  assault 
with  intent  to  murder,  testimony  by  the  wife 
of  prosecuting  witness  relating  what  took  place 
between  her  and  her  husband  at  the  time  of 
the  shooting  was  admissible  as  part  of  res 
gestie.-^rawley  v.  State,  79  So.  80i, 
«=>368(2)  (Ala.App.)  In  prosecution  for  assault 
with  intent  to  murder,  evidence  relative  to  de- 
fendant's wife's  screaming  Immediately  before 
gun  was  fired  held  admissible  as  part  of  res 
gestK.— Crawly  v.  State,  79  So.  804. 


id  Othor  OffOAses,  mmA  Cbaraetcr  of  AlN 
eased. 

4=3371(6)  (AIa.App.)  Evidence  that  tbe  accused 
had  forged  and  uttered  otber  instruments  sim- 
ilar to  the  <me  described  in  the  indictment  ia 
admissible  for  the  purpose  of  showing  the  in* 
tent  with  which  the  forgery  charged  was  com- 
mitted.—Kirby  T.  State  70  Bo.  141. 

(D)  Materlttlltr  and  Competeney  In  Gen- 
eral. 

4=>382  (Ala.App.)  Evidence  of  justice  of  the 
peace,  attempted  to  be  introduced  by  defendant, 
as  to  whether  he,  as  justice,  examined  into 
charge  on  complaint  made  by  party  alleged  to 
have  beeu  robbed,  vras  properly  excluded  as 
immaterial.— Brewer  v.  State.  79  So.  199. 
«=>386  (Ala.App.)  Conversations  over  a  tele- 
phone when  the  voice  is  recognized  and  when 
they  are  between  parties  such  as  to  rend^  the 
conversations  relevant  in  a  criminal  cose  are 
admissible,  where  the  witness  stated  lie  knew 
the  party  to  whom  he  talked  was  the  defend- 
ant- Kirby  v.  State,  79  So.  141. 
4»3M  (Ala.App.)  In  a  prosecution  for  mur- 
der, the  court  properly  excluded  defendant's 
testimony  as  to  whether  or  not  he  went  with 
deceased  with  the  intention  in  his  own  mind  to 
have  a  fight.— Moore  t.  State,  79  So.  201. 
«s»396(l)  (Fla.)  If  the  trial  judge  errs  in  al- 
lowing one  witness  to  give  impr<H>er  evidence, 
it  is  DO  ground  for  reversal  that  he  refuses  to 
allow  anotiier  witness  to  give  the  same  evidence. 
-Ward  T.  Stote^  19  So.  699. 

<e:)  Bast  i»d  Veeoadary  aad  DeMoa«tva> 
ilva  BlTldeaee. 

®=»400(7)  (Fla.)  In  prosecution  for  burning  of 
buHding  with  Intent  to  Injure  Insurer,  insurance 
agent  may  testify  from  his  records  as  to  exist- 
ence of  policy  covering  the  building,  as  defend- 
ant cannot  be  requiral  to  produce  the  policy 
against  himself.— Martinez  v.  State,  79  So.  7S1. 
^»404(3)  (Ala.)  In  prosecution  for  murder,  car- 
tridges found  near  place  of  shooting  were  ad- 
missible, though  not  shown  to  fit  defendant's 

Eistoi  evidence  not  showing  caliber,  make,  or 
ind  of  pistol  with  wbitA  deceased  was  killed, 
especially  where  accused  testified  that  he  shbt 
deceased  with  a  .  pistol  of  a  caliber  of  tbe  sheila 
found.— Hardly  t.  State,  78  So.  362. 

(P)  Admlaalons,  Deelxratlons,  and  Hear- 
say. 

<^407(2)  (Ala.App.)  Statement  by  B.!  in  pres- 
ence and  hearing  of  defendant  that  defendant 
had  given  him  alleged  stolen  property,  was  an 
inculpatory  statement,  calling  for  a  response 
by  defendant,  and,  where  he  failed  to  respond, 
evidence  thereof  was  admissible. — Smitn  v. 
State.  79  So.  802. 

4=>4I3(1)  (Ala.)  Defendant,  in  a  criminal  case, 
cannot  examine  a  witness  as  to  self-serving 
statements  made  by  defendant- Sanders  v. 
State.  79  So.  376. 

4=9417(10)  (Ala.App.)  In  prosecution  for  as- 
sault wltii  intent  to  murder,  tesUmooy  by  de- 
fendant's wife  as  to  defendant's  conduct  and 
statements  prior  to  the  shooting  was  inadraissi- 
ble.  being  self-serving.— Crawley  v.  State,  79  So. 
804 

«=94I9.  420(4)  (Ala.)  Defendant  could  not  show 

by  a  witness  what  anotlier  person  eonvicte<l  of 
the  same  crime  told  him  were  the  facts  concern- 
ing the  killing,  the  matter  being  hearsay ;  such 
other  person  subsequently  being  made  a  witness. 
—Sanders  v.  State,  79  So.  375. 
«=»4I9,  420(12)  (Fla.)  Testimony  as  to  letters 
from  a  disinterested  person  to  a  witness  at  the 
trial  of  a  criminal  charge  is  hearsay.— McNeul 
V.  Stole,  79  So.  728. 

®=»42l(l)  (Ala.App.)  In  prosecution  for  assault 
with  intent  to  ravish,  answer  to  question,  "You 
had  heard  rumors  about  the  defendant  claiming 
that  he  wan  at"  D.'s  "house  the  night  this  hap- 
pened?" held  inadmissible  as  hearsay.— Bamett 
T.  State,  79  So.  675w 
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CO)  Autm  ud  I>««l«r«HoKa  wt  G*Ks»l>*t**B 
««d  C*Aef«Bdaata. 

^BM22a)  (Ala.)  A  prlaooer  In  JaU  could  tetttUj 
aa  to  ■  emTenation  M  heard  betwoen  two  other 
pri«(Htiera,  accoaed  at  a  crimes  upon  the  Imie  of 
rnilt  vel  noa  of  oM  at  tham^'&Ddan  t.  State, 

TO  So.  BT6. 

^>427(&)  (Ala.)  TMlm<Hiv  of  threats  hj  Mi«  of 
defeodaots  in  homicide,  buns  made  relevant  to 
the  other  bjr  eyldence  prima  fade  aufficient  to 
establish  conspiracy,  Is  for  the  Jury's  considera- 
tion in  passing  on  guilt  of  eacn.— Patterson  t. 
State.  TO  So.  409. 

(H)  D*eui«aterr  BTMane*  aa*  Bxelaalam 
•(  Pmrol  BTldvaev  Tkerefay. 

<&=3433  (Ala.)  A  letter  oi  one  defendant  In  horn- 
idde  may  be  admissible  to  show  her  motive,  to 
corroborate  testimmy  aa  to  ber  threats  and  dec- 
larations against  interest,  and  for  cooaidaratioD 
with  the  confession  of  the  othn  defendant— Pat- 
terson V.  State,  79  So.  459. 
«&=>444  (Ala.)  In  a  homicide  ease,  a  photograph 
of  deceased  was  property  admitted  to  identify 
the  body,  where  authenticated  husband's  tea- 
titnony  that  his  wife's  liviDg  like&ese  was  repro- 
duced bv  tbe  idH>tograph,  although  there  was  no 
actual  dispute  as  to  IdeotitT  of  the  body.— San* 
dera  t.  State,  79  8a  87B. 

(I)  0»l>loa  BTM«me«. 

«=>448a)  (Ala.App.)  A  witneaa  cannot  testi^ 
as  to  what  another  witness  knows  about  a  mat- 
ter; this  l>eing  a  conclusion  or  opini<m.— Smith 
T.  State,  TO  So.  802. 

The  general  rule  is  that  witnesses  most  tes- 
tify to  fscts,  and  are  not  permitted  to  give  their 
coDclusioDB,  or  to  express  mere  matters  of  opin< 
ion.— Id. 

«=>44S(4)  (AIa.App.)  In  a  (orgeir  trial,  the  tes- 
tim(»iy  of  'a  witness  that  a  telephone  conversa- 
ti<«i  was  with  the  defendant  was  inadmianble, 
where  the  witness  merely  concluded  after  the 
conversation  from  facts  sabsequentLv  coming  to 
his  knowledge  that  the  person  he  talked  to  was 
the  defendant.— Kirby  v.  State,  79  So.  141. 
^9448(4)  (Ala.ApD.)  In  a  prosecution  for 
murder,  defendant  naving  testified  he  did  not 
know  whether  or  not  deceased  had  anything  in 
his  hand  when  he  struiA  defendant,  court  prop- 
er^  refused  to  let  defendant  testuy  aa  to  his 
o^miOD  concerning  it.— Moore  v.  State,  TO  So. 

«si448<10)  (Ala.App.)  Question  whether  de- 
ceased seemed  to  have  certain  things  on  his 
mind  was  objectionable,  as  calling  for  a  ctmctu- 
sioD  of  a  witness.— Stoner  v.  Stata,  79  So.  190w 
^3450  (Ala.App^)  Objection  is  prcqperly  eas- 
talned  to  a  question  calling  for  a  conclusion 
which  it  was  tbe  province  of  the  Jury  to  draw 
from  the  evidence.- Kuhn  v.  State,  79  So.  394. 
9  1 150  (Fla.)  In  a  prosecution  for  murder,  it 
was  error  to  admit  evidence  by  the  sheriff  that 
in  his  opinion  there  was  sufficient  evidence  be- 
fore the  jury  to  convict. — Blackwell  v.  State, 
79  So.  731. 

«=>45l(4)  (AlB.App.)  In  the  trial  of  defendant 
for  the  murder  of  a  child  by  alleged  beating,  it 
was  proper  to  sustain  objection  to  a  question 
calling  for  the  conclusion  of  a  witness  as  to 
his  having  seen  the  mother  of  the  child  beating 
it  unmerCTfulIy.— Xull  v.  State,  79  So.  678. 
4»455  (Ala.App.)  Iq  b  prosecution  for  mur- 
der, a  witness  for  defendant,  not  an  expert  as 
to  wounds,  was  properly  permitted  to  describe 
a  Bcar  over  defendant's  eye.— Moore  v.  State, 
79  So.  201. 

^s>455  (Ala.App.)  It  is  permissible  for  tbe  wid- 
ow of  deceased  to  describe  the  wounds  inflicted 
upon  her  husband  and  to  state  that  the  boles 
around  tbe  large  wound  appeared  to  have  been 
made  by  bmAshot.- Matthews  v.  State,  79  So. 
007. 

4bM63  (Ala.App.]|  In  a  prosecution  for  mur- 
der, defendant's  witness  not  having  qualified  as 
an  expert  as  to  his  knowledge  of  wounds,  ob- 
jection to  a  question  to  him  If  In  Us  opii^n 


a  acar  over  defendant's  eye  coold  have  be«a 
Diade  with  a  man's  fist  waa  properly  anataincd. 
-Moore  v.  Stata,  7»  Bo;  291. 
^»473  (Ala.App.)  In  a  murder  cas^  evidcDoe 
<rf  a  qualiflcd  expat  aa  to  the  condition  of  tbe 
body  of  deceaaed,  aa  shown  bv  a  post  morton 
examination,  heU  pr(q>erly  aomitted.— Moll  v. 
Stata,  79  So.  678. 

(J)  Tastlinoar  af  AeeosBpllMa  u«  C«ae- 
fMAmatfl. 

«=»S07(3)  (AlaAiv.)  He  test  of  comfdidty  of 
a  witness  in  a  lareeny  case  under  Code  1907. 
I  7897,  reqoirlng  corroboration  of  an  BCCOOl* 

E lice's  testunony,  is  whetlier  the  witneas  conld 
e  indicted  (or  the  offense  either  as  principal 
or  accessory,  ff  not,  be  ia  competent;  sectioa 
6220  maUDf  an  accessoiy  after  tlw  fact  a  sept- 
rate  and  dtstluet  offense.— Beilser  t.  State,  79 
So.  265. 

(K)  0*mfMBlMii. 

«s>5l7(4)  (Ala.App.)  In  a  trial  for  fbiseiT,  tbe 
pn^r  predicate  having  been  laid  and  the  pros- 
ecuting wltaesB  having  identified  tbe  cbetA  aai 
testified  that  be  had  not  signed  it  or  autborisnl 
it  signed,  it  was  i»oper  to  admit  the  coDfeaaitni 
of  the  defmdaac.- Kirby  v.  Stata,  TO  So.  141. 
«»S28  (Ala.)  Owifeasimi  of  one  defendant  ta 
the  absoice  of  the  other  is  not  ccKnpeteBt  agaiaat 
the  other.— Patterson  v.  State.  TO  So.  4fi0. 
«=a»93l(l)  (Ala.)  Testimony  that  d^mdant  look- 
ed or  appeared  exdted  or  nervous  under  detailed 
circumstancea  is  admissible;  her  conduct  being 
evidence  in  the  nature  of  an  admiaaion  against 
interest.— Patterson  v.  State,  TO  So.  4S9. 
«=3>53t(8)  (Ala.)  If  a  predicate  for  tbe  intro- 
duction <a  a  conversation  invcdving  a  eonfewinn 
was  necessary,  the  iHeliminary  testimony  of  tlte 
witaess,  showing  tluit  the  statementa  wuw  not 
otherwise  than  voluntary,  was  sufficient. — San* 
ders  V.  State,  79  So.  375. 
^535(1)  Uiti.}  A  mere  cmifesniMi  wilboat 
other  prwK  of  the  crime  will  not  bdwok  a 
conTietion.— Pattemm  t.  State,  79  So.  IBH. 

<!•)  VvMmee'at  Prellmlnarr  t~t*^ 

«s»M8  (Ala.App.)  Tbe  eonferats  of  tb«  atenor 
rapher's  report  of  tiie  teatimony  at  a  fonaer 
trial  when  transcribed  and  duly  autbenticatri 
is  prima  facie  evidence  of  the  teatimtMiy  given, 
bat  ia  not  GonctuaiTe. — Harper  v.  State,  TO  S<k 
632. 

(M)  ValKbt  mm*  Iwaalraer. 

«a»SS4  (Miss.)  The  law  casta  no  snsfdcions  tm 

defendant's  evidence,  and  liis  testimony  most 
stand  or  fall  uiran  ita  merita— Jenniogs  v.  State, 
TO  So.  814. 

^3»56t{l)  (Ala.A[m.)  Before  a  defendant  eat 
legally  be  c(»ivicted  tbe  state  must  prove  ererr 
material  ingredient  of  the  offense  beyond  a  n«- 
sooable  doubt.— Cohen  v.  State.  79  So.  621. 
«=»56((1)  (Ala.App.)  Acquittal  cannot  be  pnd- 
icated  upon  reasonable  doubt,  anleas  such  doi^ 
arises  fran  the  evidence.— Bamett  t.  State;  79 
So.  67B. 

«B3»56I(1)  (Miss.)  Before  a  judgment  of  ena- 
viction  can  be  upheld,  the  testimony  mast  bring 
the  defendant  within  the  statute  beyond  all  rea- 
sonable doubt.— Lamb  v.  State,  7d  So.  849. 
«=3563  (Ala.)  Tbe  corpus  delicti  need  not  be 
proved  1^  direct  or  pomtive  testimony,  and  may 
be  shown  tqr  evidence  fron  iriiieb  only  a  rensos- 
able  inference  that  the  oflFense  hna  been  com- 
mitted may  be  drawn  by  the  jury ;  the  pnmd 
facts  and  circumstances  being  considend  to- 
gether.—PattersMi  V.  State.  TO  So.  459. 
«=»563  (Ala.App.)  The  corpus  delicti  may  be 
proven  by  facto  and  dnrumstances,  poadtive  di- 
rect evidence  not  being  indispensalile. — Smith  t 
State.  TO  So.  802. 

9=»564(7)  (Ala.App.)  Where  an  agent  took  t 
mortgage  In  one  county,  went  into  another  avi 
collected  npon  It,  returning  the  name  day,  ao^ 
testified  cm  the  trial,  "I  spent  tbe  ^iO  asd 
used  it  mysdt"  the  evidence  ia  auflicient  v 
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autborize  a  finding  that  the  c(»ivenion  occurred 
in  the  first  county.— Ray  t.  State,  70  So.  eSO. 
«»566  (Ala.)  EvidMice  ot  tracks  leadiuff  from 
a  hoiue  to  the  place  of  hwnicide,  made  oj  per- 
sons nmuiniTi  conadned  with  other  evidwce, 
is  competent  as  tending  to  identify  the  gailty 
partieB.— Pattmon  t.  State,  79  8c  469. 
^=^566  (Ala^App.)  In  prosecntion  under  ordi- 
nance for  using  ccmtrivance  by  which  carreot 
furnished  by  a  light  and  power  company  did 
not  pa«  throngh  meter,  vndiq>uted  eridenoe 
M4  to  nwtain  detendantra  ^ea  ot  miaamatr.— 
Plain  r.  Otj  of  Birmingham.  79  So.  142. 

Xn.  TBIAIh 

fB)  Ooavso  muA  Oomtaat  of  Trial  Ctoa- 

«na. 

«S964I(3)  (Fla.)  Where  aocnaed  did  not  ask 
assistance  coansel  at  trial,  failure  of  Judge 
to  ask  if  he  wished  them,  or  to  Inform  him  that 
be  had  a  right  to  counsel,  does  not  show  dep- 
riration  of  any  right  secured  to  accused  by 
law.— Weatherford     State,  79  So.  680. 

A  party  on  trial  for  a  felony  may  waive  his 
light  to  counsel  snd  conduct  his  own  defense 
under  Gen.  St  1906,  I  1347.— Id. 
«s>SS5<S)  (Ala.App.)  Announcement  by  trial 
judge  in  open  court  daring  doedng  argument  of 
state's  ac^citor  that  further  argumoit  was  nn- 
necesaarr,  as  he  would  gire  general  diarge  tor 
state,  which  he  correctly  gave,  waa  not  arror. 
—Lee  V.  State,  79  So.  SOS. 

(O)  Beeeptl«B  ot  BTtdraeOi 

^9670  (Ala.)  An  objection  to  a  qaestion  aaked 
an  officer  introduced  by  defendant  as  to  what  de- 
fendant said  when  he  was  arrested  was  pr<9er- 
ly  sustained,  the  court  not  being  advisea  as  to 
what  was  expected  to  be  aboini^Sanden  t. 
State.  79  So.  376. 

«s>673(8)  (Uim.)  Where  district  attorney  er- 
roneously argued  certain  hearsay  testimony  in- 
troduced in  rebuttal  as  direct  evidence  that  de- 
fradant  shot  deceased  without  provocation.  In- 
■trocdon  that  hearsay  testimony  could  only  be 
used  as  gt^g  to  crMibility  of  witnesa  songbt 
to  be  relrattea  should  have  been  given.— Hill  v. 
State.  79  So.  96. 

^»673(4)  (Ala.)  Testimony  of  threats  by  one  of 
the  defendants  in  homicide  if  not  made  relevant 
to  the  other  br  evidence  of  conspiracy  should, 
on  motion,  be  nmlted  to  the  one  auking  them. — 
Patterson  v.  State,  70  So.  4G9. 

Confession  by  one  defenduit  In  tiie  absence 
of  the  other  snoald  be  limited  by  Instruction 
to  the  guilt  of  the  confeSBor.— Id. 

(D)  OMMtiMs  t»  BTldesM*   Hotloas  to 
Strike  Ont,  and  Bxeeptlons. 

«s>693  CAIa.App.)  In  a  forgery  trial,  an  objec- 
tion to  testimony  of  a  witness  as  to  cashing  of 
other  checks  for  defendant,  not  made  until  after 
the  answer  bad  been  given,  came  too  late;  no 
motion  being  made  to  exclude  the  testimony. — 
Kirby  t.  State,  79  So.  141. 
^=>6f^  (Ala.App.>  Objectitms  not  interposed  to 
qoestioni  propounded  nor  to  the  answers  elicit- 
ed until  after  the  answers  were  given  came  too 
late.— N'ult  V.  SUte,  70  Sou  67& 
«=>693  (Ala.App.)  Objection  to  testimony  of  a 
witness  came  too  late,  where  not  made  until 

Jucstion  had  been  asked  and  witness  had  given 
is  answer  thereto.— Smith  v.  State,  79  So.  802. 
^3»696(^  (Fla.)  A  motion  should  be  made  to 
strike  an  improper  answer  to  a  proper  question. 
—Ward  V.  State.  79  So.  699. 
4s>696(6)  (Ala.A[>p.)  In  a  murder  trial  after 
testimony  has  been  given  without  objection,  in 
regard  to  tiireats  against  the  defendant  by  de- 
ceased, together  with  other  attendant  circum- 
stances, a  motioa  to  exclude  all  the  testimoiqr 
except  that  of  threats  comes  too  late.— Harris 
v.  State,  79  So.  270. 

^=9696(7)  (AIa.App.)  In  a  murder  trial,  where 
testimony  regarding  threats  by  deceased  against 
defendant  was  given,  together  with  other  at- 
tendant drcumstances  not  directly  pertaining 


to  the  defendante,  all  the  testimony  except  that 
of  threate  is  properiy  exduded.— Harris  v. 
State.  79  So.  270. 

«3a»696(7)  (Fla.),  If  any  part  of  the  testimony 
is  inadmissible,  it  may  be  stricken  on  motion. — 
Ward  V.  State,  79  So.  600. 

A  motion  to  strike  testimony  should  be  re- 
strained speciGcally  to  that  part  of  it  whidi  is 
objectionable. — Id. 

When  a  motion  to  strike  testimony  in  so 
broad  as  to  include  proper  evidence,  it  will  be 
denied,  although  some  parts  of  it  are  inadmis- 
sible.—Id.  ■ 

«=:>696(9)  (Ala.App.)  In  a  murder  trial  after 
testimony  Is  given  regarding  threats  by  deceased 
against  defendant  together  with  other  attmd- 
ant  circumstances,  a  court  ruling  sustaininE  a 
motion  to  exclude  all  the  evidence  except  that 
of  threats  should  state  clearly  to  the  jury  the 
pMtlcKi  ezduded.— Harris  r.  State,  79  So.  270. 

(B)  Arwmcnts  an*  Condaet  of  Covnael. 

4s»706  (Miss.)  In  prosecution  for  pointing  pis- 
tol, by  proving  by  negro  witnesses  defendant,  a 
white  man,  came  to  scene  of  di£Bculty  with  col- 
ored woman,  a  circumstance  necessary  for  jury 
to  arrive  at  satisfactory  conclufdon,  state  did  not 
unnecessarily  inject  race  question  to  arouse 
jury's  prejudice  against  defendant. — Jennings  v. 
State  70  So.  813. 

«=»720(5)  (Miss.)  District  attorney's  statement 
to  juiT  referring  to  obvious  fact  that  defendant 
was  vitally  intemCed  in  verdict  was  question- 
able ethics,  and  technically  inaocarate.— Jen- 
nings V.  State,  79  So.  814. 

^=>720(0)  (Mini.)  In  murder  case  district  at- 
torney's argument  laying  stress  on  what  witneas 
who  was  with  deceased  when  be  was  shot  told 
other  persons,  and  then  treating  anch  hearsay 
statemente  as  evidence  that  defendant  shot 
without  provocation,  was  improper  as  appeal  to 
convict  on  hearsay  testimony  of  rebuttal  wlt- 
nesses.— Hill  v.  State,  79  So.  98. 
9^725  (Pla.)  It  is  improper  for  counsel  in  a 
murder  trial  in  his  argnment  to  say,  "If  there 
is  any  error  committed  in  this  case,  the  Su- 
preme Court,  over  in  the  capital  of  our  state, 
is  thera  to  correct  it"— Blackwell  v.  Stete,  79 
So.  781. 

Language  used  by  counsel  In  a  murder  brlal 
in  argument,  tendiog  to  influence  them  to  shift 
the  burden  of  their  reapoosibLlity  to  the  Su- 
preme Court,  is  improper,  and  riiould  be  strick- 
en.— Id. 

*=>728(5)  (AIa.App.)  Where  the  prosecuting  at- 
torney makes  improper  remarks  to  which  ejec- 
tion 18  susteined,  and  tiie  remarks  are  with- 
drawn, if  accused  is  not  satisfied  that  the  prej- 
udicial resalte  were  removed,  he  must  reauest 
the  court  to  admonish  the  jury  in  respect  there- 
to.—Matthews  v.  Stete,  79  So.  507. 

730(1)  (Fla.)  Remarks  by  counsel  in  a 
murder  trial  in  the  presence  of  the  jury,  tend- 
ing to  prejudice  them  against  defendant  when 
called  to  the  attention  of  the  court,  should  have 
been  stricken,  and  the  jury  admonished  to  dii- 
regard  thenr.— Blackwell  v.  State.  79  So.  731. 

Remarks  by  counsel  In  a  murder  trial  in  ar- 
gument, prejudicial  to  the  defendante  and  con- 
cerning matters  improper  for  the  Jury  to  con- 
sider, should  be  stricken.— Id. 

(F)  ProTlBCO  of  Coopt  amd  Jut  In  Gaa- 

«=»736(1)  (Ala.)  It  is  for  the  judge  to  detei^ 
mine  whether  there  Is  testimony  sufficient  to 
make  it  appear  prima  facie  that  a  crime  has 
been  committed,  but  ite  ultimate  determination 
on  conflicting  and  contradictory  evidence  is  for 
the  jury.— Patterson  v.  Stete.  79  So.  450. 
«=>74l(l)  (Flo.)  The  jury  are  the  sole  judges 
of  the  wei^t,  but  not  of  the  sufficiency,  of  the 
evidence.— Bailey  v.  Stete.  79  So.  730. 
<^742(1)  (Fla.)  The  jury  are  the  sole  judges 
of  the  credibility  of  tiie  witneuea.- BaUey  v. 
State,  79  So.  730. 
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.^753(2)  (Ala.App.)  Where  eridence.  if  bfr 
liered  beyond  a  reaatHiable  doubt,  aath(»iseo 
coDTictioD,  affirmative  charge  for  dMendant  wa« 
properly  refuaed.— Smith  v.  State,  79  So.  802. 
«»75flK2)  (Da.)  Where  on  trial  for  larceDy  the 
eridence  ii  conflicting  aa  to  intent  and  author- 
izes an  inference  of  a  felonioua  porpoBe,  the 
iwue  should  be  mbmltted  to  th«  jary  without 
intimation  from  the  court  an  to  preaumptiMM 
of  fact  ariainc  from  the  evidence.— Wallace  v. 
State.  79  So.  B34.  ,     ^  ,^ 

«=>763, 764(1)  (Ala.)  Statement  in  charge,  after 
Btatnnent  that  it  ia  agreed  there  is  but.  one 
charge  fw  the  jury  to  determine,  namely,  mur- 
der in  the  first  degree  or  not  guilty,  that  the 
Btate  has  made  out  a  corpus  delicti,  is  not  Btrictr 
ly  a  charge  on  the  effect  of  the  evidence,  but  a 
atatement  of  an  undiaputed  fact.— Patteraon  v. 
State.  TO  So.  459.  ^  ^ 

«S)763.  764(1)  (Ala.App.)  Court  ihould  avoid 
Inatmction  bordering  on  a  charge  on  effect  of 
evidence.— Baraett  v.  State,  79  So.  67S. 

(O)  llc«cMttr>  lie*i«l«»<e».  »•*  ■•■••••e* 

of  iMtrnetioBS. 

«=>776(5)  (Ala.)  In  a  prosecution  for  murder, 
an  instruction  that  proof  of  good  character 
"alone,  considered  along  with  other  evidence, 
may  be  safflcient  to  generate  a  reaaonaWe  doubt 
of  guilt,  was  properly  refused  as  confusing.— 
Tucker  v.  State.  79  So.  303.  ,  „  ,  ,  . 
«=a783(2)  (Miss.)  Instruction  held  plain  and 
anamblguooB.  and  correctly  to  sUte  rule  o*  law 
that  ceruin  hearsay  testimony  of  rebuttal  wit- 
nesses, as  to  what  witness  who  was  with  de- 
ceased when  he  was  shot  told  them,  could  only 
be  used  as  going  to  credibility  of  witness.— 
Hill  V.  State,  79  So.  98.  ^  ,  ^ 

^785(3)  (Ala.App.)  Requested  instruction  au- 
thorizing jury  to  disregard  testimOTy  of  witness 
if  she  "swore  falsely  aa  to  a  material  facT  AeW 
improper,  in  that  it  did  not  hypotheaiae  that  the 
testimony  of  the  witnwa  waa  either  wiUfully  ox 
corraptly  false  as  to  a  material  fact— Bamett 
V.  State.  79  So.  675. 

«=»787(2)  (Ala.App.)  Beqaeated  instenetion  that, 
••when  a  defendant  Is  put  on  trial  he  may  go 
uptHi  the  stand  and  testify  or  may  not,  as  he 
chooses,  and  you  cannot  infer  that  he  is  ,f«"tT 
because  he  does  not  jro  upon  the  stand,  was 
properlv  refused  as  elliptical  and  argumenta- 
tive.—H'latthews  V.  State,  79  So.  607. 
^789(3)  (Ala.App.)  In  a  prosecution  for 
Kpsnd  larceny,  where  only  one  degree  of  crime 
was  to  be  treated  by  the  jury,  it  was  error  to 
refuse  to  instruct,  "If  you  are  rMSonahly  doubt- 
ful as  to  the  proof  in  this  case  of  any  material 
allegation  in  the  indictment,  then  yo"  mast  ac- 
quit the  defen(lant."-Mfly  v.  State,  70  So.  077. 
«=>795(4)  (Ala.App.)  A  charg*  that  if  the  ju- 
ry were  reasonably  doubtful  of  the  proof  as  to 
any  material  allegation  of  the  indictment,  they 
must  acquit  the  defendant  is  bad,  when  applied 
to  an  offense  of  which  charge  of  murder  there 
are  different  degreeB.-Null  v  State,  79  So  678. 
<gr=>796  (Ala.App.)  Regoested  charge  that  law 
fixes  punishment  for  different  degrees  of  homi- 
cide jury  having  nothing  to  do  with  it,  and  that, 
if  they  believed  defendant  was  guilty  of  man- 
slaughter in  second  degree,  they  should  find  so, 
renrdlesa  of  pnnisbment.  wss  bad  as  areumenta- 
tivc-Sanders  v.  State.  79  So.  504. 
«=>798(1)  (Ala.App^  In  prosecution  for  asMult 
with  intent  to  murder,  instruction  that  omAea 
is  upon  state  to  satisfy  each  luror  beyond  all 
reasonable  doubt  that  each  and  every  material 
allegation  ia  true  A«W  niisleading.-JCJrawley  v. 
State.  7i)  So.  804.  ,    ^  .  . 

«=>807(1)  (Ala.App.)  Requeated  chargM,  beiiif 
argumentative,  are  properly  refused.— Kuhn  t. 
State.  79  So.  894.  .  ^  , 

«s»807(l)  (Ala.App.)  An  argumentative  in- 
struction heid  properly  refused.— Bamett  v. 
State,  79  So.  675. 

«=>807(1)  (Ala.App.)  Argumentative  instmc- 
tions  are  properly  refused.— Craut  t.  State, 
79  So.  768. 


^a»eil(2>  (Ala.App.)  Inatractkm,  In  the  pros- 
ecution for  assault  with  intent  to  raviah,  Md 
to  nnduly  emiAaaize  "the  evidence  bearing 
OB  the  previous  relatkm"  between  defen^t  and 
proaecutriz.— Bamett  v.  State,  79  So.  675. 
«=»8I4(1)  (AU.App.)  Where  there  was  only  one 
count  in  an  indletmeot  for'murder,  charge  that 
if  Jury  believed  killing  waa  not  malicious,  ver- 
dict anould  be  for  defendant  on  first  and  seeoctd 
counts,  waa  properly  refnsed.— Sanders  v.  State, 
79  So.  604.  _^ 
«s>8l4(3>  (Ma.)  A  reqoeated  instrnctiMi  upon 
the  "defwidant's  theory,"  not  applicable  to  the 
evidence,  ia  correctly  refused,  as  instructions 
must  be  applicable  to  the  evidence.— Ward  v. 
State,  7»  So.  600. 

«=>8I4(5)  (Fla.)  On  trial,  under  Taws  1»13.  r 
Sis.  I  1  (Oomp.  Laws  1914.  |  3669),  for  fil- 
ing to  support  wife  and  minor  child  there  wo 
evidence  that  accused  waa  gnilty  wily  as  to  h« 
minor  child,  it  waa  error  to  chai^  that,  if 
was  gailty  aa  to  either,  he  was  gmlty  nmier 
the  johit  charge,  and  to  refuse  inetraction  that 
if  he  was  guilty  aa  to  the  chiM  alone.  tlK 
verdict  should  so  state.— Wetherfotd  v.  State. 
7»  So.  633. 

«»8I4(8,9)  (AlaJ^^pp.)  In  prosenitiop  for  as- 
■aolt  with  intent  to  murder,  defendant  s  instiw- 
tion  that  jury  could  not  convict  if  it  found  that 
defendant  did  not  know  prosecuting  witness  was 
in  the  room  when  the  shot  was  fired  -wwa  pKV 
erly  reused  as  abstract,  where  there  » 
evidence  that  defendant  did  not  have  aocli 
knowledge.— Crawly  t.  8Ute  79  So.  80*. 
«»8I4(10)  (Ala.App.)  lo,  pioa«ration  for  moi- 
der.  the  i»ue  of  insanity  is,  under  Code  1907.  f 
7176,  required  to  he  prcswited  by  a  apeoal  p*««. 
so  that,  in  the  absence  of  such  plea,  mstmctw^ 
conceratog  acquittal  if  accused  ws*  ^ 
properly  refused.-Matthews  v.  State,  79  So.  507. 
«=»8I4a5)  (Ala.App.)  An  instruction  that  a 
a  witness  aided  or  abetted  defendants  or  eitbw 
of  them,  the  testimony  of  such  witoeas  shoi^i 
be  corroborated  by  independent  evidence  soft- 
dent  to  exclude  the  beUef  beyond  a  reaMnaWe 
doubt,  but  that  defendants  were  the  guilty  i>ar- 
ties,  was  properly  refused  as  being  abstract.- 
Belser  v.  State,  79  So.  265. 
^815(2)  (Ala.)  Where  there  is  positive,  as 
as  circumstantial,  evidence  in  a  c"m«>«J 
it  is  proper  to  refuse  spwial  /«l>»ft»^'"V'^: 
structions  which  assume  that  defendant's  guH 
depends  od  circumstantial  evidenoe.— Sander*  \. 
State.  79  So.  376. 

to8l5(5)  (Miss.)  An  instmcUon  in  a  mordtr 
wherein  defendant  set  up  the  issue  of  ^U- 
defeJise.  and  where  the  facts  were  etoae.  d^ 
fendant  might  be  convicted  of  murder  it  tneie 
was  an  intent  to  kUl  at  the  tmw  Ae  ^'^^ 
inflicted,  was  erroneous,  aince  there  might  Haw 
tM^an  intent  to  kUl  in  necessary  aelf-defenae.- 
Bames  v.  State.  79  So.  815. 
^815(13)  (Ala.App.)  In  pTm^ticm.  for  as- 
sault with  intent  to  ravish,  instruction  reqmr- 

ing  acquittal.  «>'y^"S3f^..S5S^*lSJ 
ecutrii  waa  such  as  to  lead  mcm^  to  beUew 
she  would  consent,  waa  Pi^"?.  "i"*****; 
accused  was  subject  under  indictment  to  «* 
viction  of  assault  and  battery.— Bamett  v.  SUte. 
79  So.  675. 

1^815(13)  (Ala.App.)  In  proaecution  for  »; 
sault  with  intent  to  murder,  Instructions  whif* 
would  have  precluded  a  consideration  by  jut; 
of  an  assault,  or  an  awanlt  with  •  _w»P^ 
misdemeanors  comprehended  and  Indodedm 
felony  charge,  were  properly  refused.— Oawi^j 
v.  State,  79  So.  804. 

«=s822(l)  (Fla.)  The  instructions  nhonld  V 
^Bidered  in  their  enUrety.-Ward  v.  State,  7» 

So.  609.   -  , 

If  when  instructions  are  c<Hiaidered  in  th«r 
entirety,  a  charge  upon  any  subject  is  soonA 
an  assignment  of  error  baaed  upon  an  isolatp: 
part  of  the  charge  will  fail,  even  though  suck 
part  considered  alone  is  erroneoua.- Id. 
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«B»«2a(2)  (Ala^pp.)  Where  the  court  in  a 
murder  trial  inadvertently  and  erroneouslr  gave 
■n  oral  instruction  which  misht  be  taken  to  be 
niNm  Ute  elEect  of  the  eridaice,  and  this  in- 
■trufitimi  was  promptly  witbdravu.  and  proper 
iii8tmcti<HiB  vere  sutMtituted,  the  enw  wu 
bariDkaa.— Null  T.  State,  79  Ho.  076. 
<  1023(6)  (Hias.)  In  a  proaecution  for  murder, 
wherein  self-defense  was  set  up,  an  erroneous  In- 
struction to  convict,  if  there  was  an  intent  to 
kill  at  the  time  of  the  infliction  of  the  wound, 
was  not  cured  hj  other  InstructiuiB  gireD.'— 
Bamea  t.  State,  79  So.  81S. 

(H)  Ra^Keatn  tor  laatpnetloms. 

«s>839(l)  (Ala.)  It  is  not  error  to  refuse  in- 
structions as  to  matters  alieadj  covered.— Tuck- 
er T.  State,  79  So.  808. 

«s3e2B(l}  (Ala.)  Under  Oen.  Acts  191S.  p.  816, 
refuaal  of  a  charse  snbatantially  and  fairly  giv- 
en in  the  general  charge  is  harmlees. — Haruey 
V.  State,  79  So.  362. 

^>829(1)  (Alajlpp.)  In  proaecutiOD  for  mur- 
der where  court  clearly  defined  every  phase  of 
law  of  aeU-defense,  coreriog  fully  correct  prop- 
ositions embraced  in  written  charges  refused 
defendant,  also  giving  on  request  15  written 
charges  on  reasonable  doubt  and  self-defense, 
conviction  will  not  be  reversed  foY  refusal  of 
requests,  In  view  of  rule  of  the  Supreme  Oourt, 
No.  45  (61  South,  .u).— Moore  v.  State,  79  So. 
201. 

«=»829(1)  (AUApp.)  Charges  covered  by  the 
court's  general  charge  or  those  given  at  defend- 
ant's request  were  properly  reused.— Griuard  v. 
State,  79  So.  266. 

^»829(1)  (Ala.App.J  Bequested  charges,  being 
covered  by  charges  given,  are  properly  refused. — 
Kubn  v.  State,  79  So^  394. 
^=>829(1)  (AlaJLpp.)  Requested  instructions, 
which  were  substantial  duplicatM  of  oth^  giv- 
en, were  properly  refused.— Barnett  T.  State, 
79  So.  675. 

^sstB2S(l)  (Ala.App.)  Requeated  instructions, 
clearly  covered  by  the  charge  cireu,  are  prop- 
erly refused.— Craut  v.  State,  79  So.  7ftS. 
«=3829(1)  (Ala.App.)  An  instruction  fully  cov- 
ered by  toe  oral  charge  was  properly  refused. — 
Crawley  v.  State,  79  So.  804. 
«=s»829(18)  (Fla.)  Refusal  to  give  a  requested 
instruction  that  "a  reason^le  doubt  of  guilt 
may  exiat.  though- there  may  not  be  a  probabili- 
tar  of  his  innocence,"  is  not  error,  where  a  full 
and  proper  charge  thereon  was  given. — Street 
T.  State.  79  So.  729. 

#s»830  (AlaApp.)  Requested  charge  "that  under 
no  evidence  in  tne  case  has  the  state  made  out 
counts  2,  3,  4,  6,  6,  7,  and  8  of  the  complaint, 
and  you  cannot  convict"  thereunder,  is  properly 
refused ;  there  being  evidence  authorizing  con- 
Tirtion  under  some  of  them.— Sanders  v.  State, 
79  So.  312. 


0«ato#Tf  Oondaet,  nnd 
of  Jury. 
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«»854<9)  (AlaApp.)  Jury's  failure,  while  in 
the  courtyard  and  with  the  bailiff,  to  remain  in 
compact  mass,  Ave  of  them  being  obout  25  feet 
from  others,  is  not  such  misconduct  aa  will 
warrant  setting  aride  verdict  of  guilty  of  man- 
slaughter.—Orinard  T.  State,  79  So.  266. 

(Kl  VerAlet. 

«s»877  (Ala-App.)  OfFeases  against  the  liquor 
laws  by  more  than  one  defendant,  though  per- 
petrated by  one  act,  are  separate  ofFenscs,  and 

Kunished  separately,  all  participants  in  a  crime 
eing  severally  liable,  as  if  each  had  done  the 
whole  alone,  so  that  one  may  be  convicted  and 
another  or  others  acquitted.— Jones  v.  State,  79 
So.  151. 

«=>878(3)  (Fla.)  A  verdict,  finding  defendant 
KOilty  upon  one  count  of  an  information,  ac- 
quits him  of  offenses  charged  in  other  counts. 
— Martines  v.  State,  79  So.  751. 


lUmOHB  FOB  HEW 
AUB  Cr  ABBEST. 

«s>g36(4)  (Ala.)  IntrodDctjJon  of  a  final  state- 
ment, made  by  one  just  previous  to  his  execution 
for  the  same  crime  for  which  defendant  was  on 
trial,  held  not  surprise,  prejudicial  to  defendant 
—Sanders  v.  State,  79  So.  875. 
^=»93B(1)  (AlaApp.)  Undiscovered  evidence, 
tending  further  to  impeach  testimony  of  state's 
witness,  who  had  already  been  impeached  ant) 
contradicted  by  several  witnesses,  is  not  suffi- 
cient to  warrant  new  trial  of  defendant  for 
manslaughter.— 6ri»ai4  r.  State,  79  So.  266. 
^=>94l(l)  (Ala.)  A^ast  confession  made  by  one 
about  to  be  hanged  was  not  newly  discovered  evi- 
dence, where  it  was  only  repetition  of  what  such 

Serson  bad  previously  testified  to  in  the  esse. — 
anders  v.  State.  79  So.  375. 
$=>94S(2)  (Ala.App.)  In  manslaughter  case, 
where  court  gave  defendant  all  he  was  entitled 
to  by  contention  that  appearances  justified 
belief  deceased  had  gnn,  discovery  after  trial 
witnesses  woulA  have  testified  that  before  kill- 
ing deceased  was  seen  going  toward  defendant's 
house  was  not  sufficient  to  authorise  new  trial. 
— Gritzard  v.  State,  79  So.  266. 
«=»968(8)  (Tlh.)  Motion  in  arrest  does  not 
raise  question  of  sufficiency  of  the  evidotoe.- 
Clifton  V.  State,  79  So.  707. 
9=9970(1)  (Fla.)  Motion  in  arrest  reaches  only 
such  errors  as  appear  on  the  record,  and  when 
addressed  to  the  indictment,  is  effective  only 
when  it  fails  to  charge  any  offense  and  is  so  on- 
certain  as  to  embarrass  defendant  In  self-de- 
fense or  expose  him  to  another  prosecution  for 
the  same  offense.— Clifton  v.  State,  79  So.  707. 
9=»970(6)  (Al8.App.)  It  is  no  ground  for  ar- 
rest of  judgment  that  a  single  count  charged 
defendant  with  burglary  and  grand  larceny.— 
O'Neal  V.  State,  79  So.  158. 
<^07O(7>  (FltL.)  Indictment  tor  obtaining  mon- 
ey under  false  pretenses  alleging  prosecutor 
was  induced  to  pay  and  defendant  received  the 
money  is  sufficient  oo  mioti<m  in  arrest  to  show 
delivery  to  and  rec^pt  by  defendant  of  the 
money.— Clifton  v.  State,  TO  So.  707. 
«=3970(11)  (Fla.)  Motion  in  arrest  does  not 
raise  question  a  variance  between  the  allega- 
tions and  proof.— Clifton  v.  State,  79  So.  707. 

XIT.  JUDOMEHT,  SENTENOB,  AND 
FINAI.  OOMMITBIENT. 

«=»g83  (AlaJipp.)  In  a  prosecution  of  three  de- 
fendants for  manufacturing  liquor  contrary  to 
law,  judgment  of  guilty  must  be  several  against 
each  defendant. — Jones  v.  State,  79  So.  151. 
^992  (Ala.App.)  A  verdict,  "We,  the  jury, 
find  the  defendant  guilty  as  charged  in  the  state- 
ment, and  assess  a  fine  of  four  hundred  doilars." 
shows  a  conviction  for  only  one  offense,  and  as- 
sessment of  only  (me  fine,  and  a  judgment  sen- 
tencing defendant  to  an  additicMial  term  at  hard 
labor  was  erroneous.— Snyder  v.  State,  79  So. 
316. 

XV.  APPEAL  Aim  ERBOB,  AKD 
OEB'nOBARI. 

(A)  Form   of   Remedy,   Jartudiotlon,  and 

RlKht  of  Review. 

«=»iOI7  (Ala.App.)  Under  Loe.  Acta  1915,  p. 
383.  I  7^,  appeals  may  be  made  direct  to  Ap- 
pellate Court  from  conviction  of  vagrancy  in 
inferior  criminal  court  of  Madison  county. — 
Daniels  v.  State,  79  So.  143. 
^=>I020  (T«a.)  The  Supreme  Court  has  no  ap- 
pellate jurisdiction  in  criminal  cases  where  a 
fine  exceeding  $300  or  imprisonment  exceeding 
six  months  nas  not  been  Imposed.— State  v. 
Brieaux,  79  So.  209. 

(B)  Preiieiitatloa  nnd  Reaervatlon  In  Low- 
er Conrt  of  Grownda  of  Review. 

$=»I036(3)  (Ala.App.)  Questions,  propounded 
to  defendant's  witnoHaes,  to  which  objections 
were  sustained,  cannot  be  made  the  basis  ot ' 
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rerenlble  error:  It  not  bdnr  sbovn  what  tbe 
answers  would  haTe  been.— Moore  t.  State,  79 

So.  aoi. 

1 036(8)  (AIa.App.)  Under  Circuit  Court 
Rule  36,  the  trial  court  witl  not  be  put  in  er- 
ror (or  refusing  tbe  affirmative  charge,  where 
tbe  record  does  not  affirmatively  show  that  the 
prosecutitHi's  failure  to  prove  venue  was  brought 
to  the  court's  attention  before  tbe  argument 
was  concluded.— Bar  t.  SUte.  70  So.  620. 
4»I037(])  (Ala.)  Argument  of  oounael,  to 
which  no  objection  or  motion  to  exclude  was 
made,  cannot  be  reviewe<bon  appeal.— Ruaaell  v. 
Sute.  79  Ho.  358. 

<S=>10A2  (Ala.)  In  view  ot  Geo.  Acts  1915,  p. 
708.  record  and  judgment  entry,  though  not  re- 
ferring to  order  for  special  venire  and  the 
drawing  and  Impaneling  of  the  jury,  are  suffi- 
c^ent,  m  tbe  abaence  of  t^jection  and  exception 
in  the  trial  court.— Hardley  v.  State,  79  So.  362. 
«=9l044  (E^a.)  If  a  motion  is  not  made  to 
strike  an  impn^r  answer  to  a  pn^ier  question, 
the  party  objecting  will  not  be  heard  to  com- 
plain on  appeal.— Ward  v.  SUte,  79  So.  699. 
0=91056(1)  (Ala.)  No  reveraal  will  be  had  for 
erroneous  ttstementa  of  law  in  the  court's  oral 
<^arge  in  the  abaoice  of  exception. — Tucker  t. 
Htate.  79  So.  303. 

«=»I066  (AU.App.)  Under  Acts  1916.  p.  722. 
court's  refusal  to  grant  new  trial  will  not  be 
reviewed,  where  no  exception  to  court's  ruling 
was  taken.— Crawley  v.  SUte,  79  So.  804. 

(C)  Pr— eJiMKS    tor  Transfer    of  Cmmm; 

«S3I07I  (Ala.)  Petition  tor  certiorari  falling  to 
disclose  the  question  or  ruling  sought  to  be  re- 
viewed and  followed  by  no  argument  or  brief  in 
suppcMi  thereof  will  be  dismissed.— Foster  v. 
State.  79  So.  300. 

•=>r077  (Fla.)  Where  on  writ  of  error  to  re- 
view conviction,  defendant  makes  oath  of  in- 
solvency to  relieve  himself  from  costs,  ques- 
tion to  be  determined  is  whether  defendant  per- 
sonally could  pa*  costs  or  secnre  f>ther  payment 
or  was  individually  insolvait. — Swilley  t.  State, 
79  So.  715. 

«=s  1 083  (AlaApp.)  An  order  of  the  trisl  court 
suspending  sentence,  being  made  after  taking  of 
appeal,  im  tor  that  reason  void  tor  ladc  of  Juris- 
drctkni.-~VinsaD      State,  79  So.  S16. 

CD)  BmotA  aad  Pr«»p«-«aiavi  nmt  Im  Km- 
•rd. 

«=9 1 088(18)  (Ala.App.)  Where  ruling  on  mo- 
tion to  strike  complaint  filed  against  defendant 
by  county  solicitor  appears  in  Court  of  Appeals 
only  in  bill  of  exceptions,  and  not  in  record 
proper,  prt^riel?  of  ruling  la  not  properly  pre- 
sented for  review.— Uaxvrell  v.  Stat^  TO  So. 
269. 

«s»t090(14)  (Ala.App.)  In  absence  of  a  bill  of 
exceptions  court  cannot  intelligently  pass  upon 
charges  refused,  although  made  a  part  of  rec- 
ord.—Sanderson  V.  State,  79  So.  145. 
«=3|09I<1)  (Ala.)  That  special  venire  was 
waived  in  writing  as  provided  by  Code  1907,  | 
by  defendants  in  homicide,  held  sufficient- 
ly shovra  by  recital  in  judgment  entry  and  in 
bill  of  exceptions.- Patterson  t.  State,  79  So. 
459 

e=>*l092f8)  (Ala.J  Under  Code  1907.  I  3019, 
providing  that  bill  of  exceptions  must  be  pre- 
sented within  90  days  after  judgment,  made  ap- 
plicable to  criminal  cases  by  section  624S,  It 
IS  not  tbe  verdict  that  constitutes  a  "judgment, ** 
but  the  pronouncement  of  a  judgment  ^  the 
court  on  tiie  verdict— Russell  v.  State,  79  So. 

^bI094  (AIa.App.)  Where  no  bills  of  excei>- 
tlon  have  been  filed,  conviction  will  be  affirmed, 
where  no  error  is  apparent  in  the  record.— 
Mullinax  v.  State,  79  So.  143. 
^»1004  (Ala.App.)  On  appeal  on  the  record 
.  proper  without  bul  of  exceptions,  where  there  is 
nothing  in  the  record  authorising  a  reversal,  the 


Jodgment  will  bt  aflrmed.— Pwrej  T.  Btatt,  79 

So.  146. 

«=s»l  M  I  (3)  (La.)  Where  neither  statements  pv 
coriam  mad*  part  of  trial  lull  of  exceptions  nor 
return  of  trial  judge  to  rule  nisi  challenged 
statement  of  facte  set  out  in  motion  for  new 
trial  made  a  part  of  slgnedlilll  reaerred  to  its 
overmting,  the  facts  therein  altered  are  taken 
as  conceded.— Htate  v.  Block,  79  So.  332;  Sam 
V.  Urfc.  Id.  334. 

«=>1I22(S)  (Ala.App.)  Tbe  refusal  of  chaifca 
cannot  be  revleweo;  the  record  not  containinc 
as  required  by  Acts  1915,  p.  815.  tbe  oral 
charge,  and  there  being  no  hill  of  exceptions.— 
Lasby  v.  SUte,  79  So.  153. 
«=»1I24(4)  (Ala.App.)  Under  Acta  1015.  p.  722. 
court's  refusal  to  grant  new  trial  wilt  not  tte 
reviewed,  where  no  exception  to  eoort'a  mlinc 
was  taken,  and  bill  of  exceptions  does  not  con- 
tain the  motion,  the  order  thereon,  or  tlw  evi- 
dence taken  in  snnnort  ot  the  motion. — Crawby 
V.  State,  79  So.  8M. 

(Mt  Asalcamoat  of  Birr*n  mm4t  Brtefa. 

«=3|I29(1)  (AIa.App.)  While  assignments  of  er- 
ror are  not  required  in  criminal  caaea,  jet  tbey 
are  permissible,  and  practice  of  aancmDC  nrurs 
la  to  be  commemled.- Null  t.  SUte,  79  Sol  67!). 

(P)  DIsmlMal,    Boarlas,    and  Rehearlac. 

«9N3l(.t>  (AU.App.)  When  Code  1907.  H 
6244,  ^50,  6255,  as  to  appeal  tnom  Jodgnent 
of  conTietion,  have  not  been  complied  with, 
there  is  no  record  properly  before  the  court, 
and  motion  of  Attorney  General  to  dismiss  ap- 
peal cannot  be  granted,  but  the  cause  will  be 
stricken  from  docket  ez  mero  rnotn^— OnUstt  r. 
State.  79  So.  140. 

(Q)  Review. 

«=»I137^)  (Ala.)  Hie  charge  abowtnff  an  agree- 
ment that  the  parties  by  consent  narrowed  the 
issue  to  murder  In  the  first  degree  or  not  guiltr. 
an  exreptiott  to  charge  that  the  inquiry  is  wheth- 
er defendants  are  the  guil^  ones  is  not  nn^ 
ble.— Patterson  t.  State,  79  So.  459. 
®=»II37(5)  (Ala.)  A  partT  cannot  complain  of 
irrelevant  evidence  offered  In  rebuttal  to  irrele- 
vant evidence  introduced  by  himself. — Russell  v. 
State,  79  So.  359. 

<S=3l  141(1)  (Fla.)  If  a  ruling  admitting  testi- 
mony does  not  dearly  appear  to  bare  been  er- 
roneous, it  will  not  be  disturbed. — 'Ward  v. 

State.  79  So.  699. 

«=s>ll44(7)  (Ala.)  In  view  of  Gen.  Acts  1913, 
p.  706,  providing  that  the  transcript  must  not 
refer  to  venire  for  the  grand  or  petit  Jury, 
the  order  fixing  a  day  of  the  trial  is  presumed 
to  have  been  regular  and  legal. — Hardley  v. 
State,  79  So.  362. 

«=>ll44(8>  (Ala.)  In  view  of  On.  Acts  1915.  p 
708,  providing  that  the  transcript  must  not 
refer  to  venire  for  tbe  grand  or  petit  jury,  the 
organisation  of  tbe  regular  Juries,  and  tiie  oi^ 
der  of  special  vraire  are  presamed  to  have 
been  r^lar  and  legal.- Uwdicy  v.  State.  Ti 
So.  362. 

153(4)  (Ala.App.)  In  cross-^aminstitHi  d 
witnesses  in  a  criminal  case  much  latitude  is 
allowed,  and  must  be  left  to  the  discretion  <i 
tbe  court ;  and,  unless  this  discretion  is  abused, 
error  cannot  be  predicated. — May  v.  State,  TV 
So.  677. 

<^  1 159(2)  (Fla.)  Where  there  is  no  sobma- 
tial  evidence  upon  which  to  find  a  verdict  4^ 
guilty,  the  judfcment  vrUl  be  reversed. — Mood;  v. 

State,  79  So.  294. 

^1159(2)  (Fla.)  Where  there  is  substantiBl 
competent  evidence  to  support  verdict  and 
there  is  nothing  to  indicate  that  Jarr  were  in- 
fluenced by  considerations  outride  Uie  evidence, 
tbe  verdict  will  not  be  disturbed. — Wallace  v. 
State,  79  So.  634. 

<S»II59(2)  (Fla.)  A  verdict  sustained  by  sab- 
stantial  competent  evidence  will  not  be  distnih- 
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«9ll60  (Fla.)  Wbere  th«  erldeDce  is  conflict- 

ing  bnt  there  ib  sabstantial  competent  «ridenc« 
to  siipport  the  conviction,  a  refusal  of  new  trial 
for  inmifficiencr  of  the  evidence  will  not  be 
dirtorbed.— Bailer  v.  State,  78  So.  74a 
•s»r  160  (Fla.)  Where  there  ia  some  sobatantiBl 
competent  evidence  of  all  facts  neccMar;  to 
support  the  cfmviction,  sad  nothing  to  show 
that  the  junr  were  not  governed  by  the  evi- 
dence, ref uuu  of  a  new  trial  for  Inaufilcteney  of 
evidence  will  not  be  dtetuibed.— Martlnei  t. 
•State.  79  So.  751. 

<=»II62  (Ala.App.)  Where  a  ■ubstantlal  right 
of  the  sccuced  haa  been  prejudiced,  a  new  tnal 
should  be  had;  otherwise,  Ae  appdlatft  court 
ahould  affirm  a  oonvlctioD.— Baraett  t.  SUte, 
79  So.  675. 

4»l  162  (Fla.)  Where  errors  of  procedure,  it 
any,  are  narmleM  and  the  evidence  amply  sus- 
tains the  verdict,  the  judament  will  be  amnned. 
—Street  t.  State,  79  807729. 
^11661/2(1)  (Flo.)  Tfie  omission  of  the  judge 
to  inform  accused  that  ho  had  a  right  to  be 
represented  bj  counsel,  or  that  he  would  ap- 
point counsel  for  him  if  he  desired,  is  not 
ground  for  reversal,  where  It  does  not  appear 
tliat  accused  did  not  have  a  fair  trial.— Weath- 
erford  v.  State,  79  So.  680. 
«=>IIM(1)  (Fla.)  AUeged  errors  in  rulings  on 
evidence  are  not  ground  for  reversal,  where  the 
evidence  leaves  no  room  for  reasonable  doubt  of 
plaintiff's  guilt— Sandlin  t.  State,  79  So.  714. 
^1168(1)  (Fla.)  Alleged  errors  In  rulings  on 
evidence  not  weakening  effect  of  admitted  evi- 
dence and  not  readiing  legality  of  Uial  are 
not  grounds  for  reversal  of  conviction  where 
evidence  leaves  no  locon  for  reasonable  doubt 
of  d^odanfa  cnllt.— Crane  t.  Sutc,  79  So. 
806. 

«»1 169(1)  (Ala.App.)  In  prooecution  for  as- 
sault with  intent  to  ravisn,  evidence  brought 
out  by  state  that  defendant  had  been  twice  mar- 
ried was  prejndkiil,  and  was  not  rendered 
hsrmlesB  by  dsfanoant's  testimony  that  prosecu- 
trix knew  he  was  not  divorced  at  the  time  she 
wrote  him  sBvsral  lettwi^Baniett  v.  State,  79 
So.  675. 

^1169(5)  (Fla.)  AdmissioD  of  Inoompeteat 
evidence  which  is  afterwards  excluded,  where 
the  jury  Is  instructed  to  disregard  it.  is  not 
reversible  error.— Martinea  v.  State,  79  So.  751. 
«»i  170(2)  (Fla.)  Error  in  exdoding  a  qms- 
don  framed  to  elicit  competent  and  rdevant 
testimony  may  be  cured  by  the  subsequent  ad- 
mlsBion  of  the  testimony  frmn  another  witneas. 
—Ward  V.  State.  79  So.  fl8». 

170(3)  (Ala.App.)  In  a  criminal  case,  the 
exclusion  of  testimony,  if  error,  was  harmless, 
where  defendant  was  afterwards  permitted  to 
testify  to  such  facts,  as  were  also  other  witnesa- 
es.— Xull  V.  State,  79  So. 
^=>(  170(4)  (AIa.App.)  Ruling,  in  prosecution 
for  robbery,  sustaining  objection  to  defendant's 

auestioQ  to  state's  mtness,  whether  be  took 
liem  all  to  be  drinking,  was  harmless  to  de- 
fendant, wbere  witness  immediately  afterward 
testified  be  thought  they  were  drinking,  but 
did  n^'t  see  or  smell  whisky.- Brewer  vTstate, 
79  So.  199. 

^II70IA(1)  (Ala.App.)  In  trial  for  the  mni> 
der  of  defendant's  stepdaughter  by  alleged  beat- 
ing with  a  strap,  the  exhibition  of  the  strap 
by  the  solicitor  to  a  witness  with  the  questioo, 
"Is  this  the  kind  of  strap  it  was?"  was  a  sug- 
gestive mode  of  questioning  not  to  be  commend- 
ed, but  the  matter  was  within  the  discretion  of 
the  court,  and  was  not  of  such  prejudidal  na- 
ture aa  to  avail  defendant  on  appeal,— Kull  v. 
State,  79  So.  678. 

«»l  171(3)  (Miss.)  Technically  inaccurate  state- 
ment <^  district  attorney  in  argument  to  jury, 
referr^g  to  obvious  fact  that  defendant  was 
vitally  interested  in  verdict,  waa  harmless  to 
defendant,  thon^  reiterated  after  court  had  re- 
fused to  instruct  jnry  orally  not  to  consider  it^ 
Jemdngs     State,  79  3o^  814. 


172(1)  (Ra.)  Alleged  errors  in  instructions 
are  not  ground  for  reTersal.  where  the  evidence 
leaves  no  room  for  reasonable  doubt  of  plain- 
tiff's guilt.— Sandlin  v.  State,  79  So.  714. 
•=3 1 172  (1)  (Fla.)  Alleged  errors  in  rulings  on 
instructi«iB  net  reaching  legality  of  trial  are 
no  grounda  for  reversaT  of  conviction,  where 
evidence  leaves  no  reasonable  doubt  of  gnilc— 
Crane  v.  State,  79  So.  806. 

In  prosecution  of  trustee  of  county  bonds  for 
embexdem^t,  charges  referring  to  him  as  an 
officer  were  harmless,  where  he  was  specifically 
referred  to  therein  as  trustee  of  county  bonds 
in  accordance  with  charge  and  evidence,  and 
where  he  was  within  statutory  definition  of 
crime  as  alleged. — Id. 

(79  (Ala.)  Petitiwi  for  certiorari  to  Court 
of  Appeals  to  review  jud^ent  affirming  con- 
viction, not  filed  within  15  days  after  Court  of 
Appeals  overruled  petitioner's  application  for 
rehearing,  as  required  by  Supreme  Court  prac- 
tice rule  Mo.  42  (77  South,  vii).  wIU  be  dis- 
missed.—Oampb^  V.  State*  79  So.  364. 

<H)  DetenalBAtlM  wad  DIspacltlM  mt 
OawM. 

«=»II8(  (Fla.)  Where  evidence  is  sufficient  to 
sustain  conviction  of  one  defendant  but  not  suf- 
ficitait  to  sustain  the  convicti<ni  <^  another,  and 
the  judgment  of  conviction  is  severable,  it  will 
be  reversed  as  to  the  first-mentioned  and  affirm- 
ed as  to  the  second-mentioned  defendant- An- 
tone  V.  State,  79  Sa  714. 

«s»II82  (Ala.App.)  Bill  of  exceptions  showinz 
no  rnllng  adverse  to  defendant,  and  all  speciail 
charges  requested  by  him  having  been  given, 
judgment  of  conviction  will  be  affirmed ;  evi- 
dence being  confiicting  on  issues  of  defendant's 
peril  sod  lack  of  fault,  which  were  submitted 
by  able  charge.— Culifer  v.  State,  79  So.  143, 
4^1182  (A)a.App.)  Appeal  bein^  upon  record 
proper,  and  proceedings  appearing  regular  In 
every  respect,  judgment  will  be  affirmed ;  cer- 
tifieate  of  clerk  showing  that  more  than  90 
daya  have  elapsed  since  judgment  of  conviction 
and  notation  of  appeal,  ana  that  no  bill  of  ex- 
ceptions has  been  pre8ented.~Colbert  v.  Stat& 
79  So.  146. 

«=>II82  iLa.)  Where  brief  of  Attorney  Gen- 
eral on  appeal  by  state  from  judgment  quash- 
ing information  acknowledges  trial  court  s  rul- 
ing to  be  right,  judgment  will  be  affirmed.— 
State  V.  Hightower.  79  So.  209. 

1 186(4)  (Ii^a.)  (3onviction  will  not  be  re- 
versed for  technical  errors,  inless  they  injuri- 
ously affected  substantial  rights  of  complaming 
parties.— Barker  v.  State,  79  So^  436. 
^1186(4)  (fla.)  A  cbnvictitm  VIU  not  be  re- 
versed for  tedinical  errors  In  ralings  on  evi- 
dence or  instructions,  where  the  evidence  of 
guilt  is  clear  and  any  technical  errors  were 
not  prejudicial.— Sandlin  v.  State,  79  So.  714. 
«s»rr86(4)  (Fla.)  A  convicti<Hi  will  not  be  re- 
versed on  error  for  tedintcal  erron  in  ruling 
on  evidence  or  in  Inatructions  or  in  other  mat- 
ters of  procedure  where  evidence  of  guilt  is 
clear,  and  ^ole  record  shows  that  such  errors 
were  not  prejudicial  or  in  violation  of  funda- 
mental rights.— Crane  v.  State,  79  So.  806. 

xvn.  ptnnsKMEicT  ahd  pbstxh* 

TION  OF  OBIBIE. 

^s>l2l8  (Fla.)  A  judgment,  imposing  a  finf  and 
providing  that  in  default  of  payment  the  defend- 
ant be  confined  in  the  penitentiary,  is  defective ; 
the  alternative  sentence,  under  Geo.  St.  1906, 

a 4011,  4012  (Comp.  Iaws  1914,  H  4011,  4012), 
ould  be  confinement  in  the  county  jalLr-Gllf- 
toa  T.  States  79  So.  707. 

CROPS. 

See  Animals,  ^s»46;  Appeal  and  Error, 
1089;   C^ttel  UorttMgea,  ^»39,  48,  ^6, 
ZrS;  Watars  and  Water  CoBnnsJ^178. 
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CROSS  TIES. 

Sa«  Neslif  race,  ^d39. 

DAMAGES. 

Sep  Carrierfl.  ^103, 105.  106;  Insurance,  €=> 
002;  Landlord  aod  Tenant  ^172,  180;  Li- 
be]  and  Slander.  ^9121;  Maater  and  f^erv- 
ant,  «ss2R2:  Mines  and  Mineroli.  «s>12!;  ; 
Nninnnce,  «=3fiO;  Release.  4=»29,  87;  Tele- 
grapIiB  and  Tclepboncs,  ^=>67. 

m.  oRomnis  akd  subjects  of 

OOMPENSATOBT  DAMAGES. 

(A)  Direct  of  n«iNo4e.  C«B<lBK»t,  w 
ProspeetiTc  CoancqMnoea  ar  Lokmm. 

^=»23  (Ala.App.)  Damagea  for  breach  of  con- 
tract abould  be  sncb  aa  may  fairly  and  rea- 
aonably  be  supposed  to  have  been  in  contem- 
plation of  parties  at  inception  of  contract  aa 
possible  result  of  breach.— Western  Union  Tel- 
egraph Go.  T.  Stewart,  79  So.  200. 

(B)  AmravatlOH,  MItlirmtloa.  «b4  ll«Aae- 

tton  mt  iMmm. 

^64  (Ala.)  On  trial  at  actkm  for  daiurefli, 
evidence  that  defendant  is  indemnified  axainst 
pecuniary  loss  because  of  injury  to  plaintiff, 
or  that  a  representative  or  an  attorney  <rf  an 
insnrance  company  is  defendine  or  directina;  the 
defense  of  the  action,  la  inadmissible.— W.  T. 
Smith  Lumber  Go.  v.  HcLaiB,  79  So.  S7a 

vn.  nrASEQUATB  Axm  excessive 

DABKAOES. 

«=>I3I{2)  (La.)  Where  Injury  to  plaintira  foot 
was  not  permanent,  and  hia  physical  suffering 
vaa  not  continuous  or  of  long  duration  at  any 
time,  and  his  detention  from  business  was  slight, 
and  be  suffered  no  pecuniary  loss,  a  verdict  of 
$750  was  adequate.— Burke  v.  Werlein,  79  So. 
405. 

^=3l3((3)  (Fla.)  In  action  for  personal  Injury 
resultinfr  from  being  struck  by  bicycle  of  de- 
fendant's messenger,  resulting  in  a  broken  arm 
and  other  bruises,  not  aerione,  and  small  ex- 
penditurea,  an  award  of  $5,000  was  excessive, 
and  would  be  reversed,  nnlesa  a  remittitur  of 
$2,000  was  entered.— Postal  Telegraph-Cable 
Co.  T.  Scott,  70  So.  767. 

VIII.  PIiEADIHO,  EVIDEirOB,  AlCD 
ASSESBMEHT. 

(C)  Proceedlnar*  tor  AsscMmemt, 

^=»t99  (Ala.)  Suit  on  fire  policy  is  not  a  caae 
in  which  court  is  authorized,  by  Code  1907,  | 
5350,  to  ascertain  amount  of  plaintiff's  demand, 
and  render  judf^ent  therefor,  in  case  of  de- 
fault, without  intervention  of  jury. — Hartford 
Fire  Ina.  Co.  v.  Bannister,  79  So.  253. 

DEATH. 

See  ContraotSj  €=5s311;  Courts,  «=54S9;  Evi- 
dence, ^=34j1,  5S2;  Master  and  Servant,  ®=» 
351;  Muiiiflpal  Corporations.  (©=sS.^l;  Rail- 
roads. «S=>3!>0.  31)1,  397,  400;  Release,  ■©= 
.17:  Trial,  C=>251;  Witnesses,  ^2S7,  371), 
302. 

DEDICATION. 

I.  KATTTRE  AND  REQUISITES. 

^=3f  (Ala.)  A  dedication  or  public  easement  in 
land  is  generally  defined  as  its  devotion  to  a 
public  uee.  by  an  unequivocal  act  of  the  own- 
er of  the  fee,  manifesting  the  intention  that  it 
shall  be  accepted  to  be  used  presently  or  in 
futuro.— City  of  Birmingham  v.  Graham,  79 
So.  574. 

^=•19(4)  (Ala.)  Where  decree  in  partition  suit, 
referring  to  recorded  map,  allotted  certain 
squarei!  or  blocks  to  certain  parties,  reference 
tu  map,  which  showed  streets  iind  alleys  be- 
tween sruch  squares  or  blocks,  constituted  dedi- 
cation of  streets  to  public,  and  made  them 


exeeptiona  to  ■ereral  ■llotments.— City  of  Mo- 
bile T.  Chapman,  79  So.  566. 
^19(5)  (Ala.)  Public,  as  weU  aa  Individnili. 
may  rely  on  conduct  of  owners  of  land  in 
platting  it  into  aqoarea  and  bloeka  dirided  by 
streets  and  alleys  and  In  conTeying  it  by  ni- 
erence  to  recorded  map,  showing:  suefa  streets 
and  alleys  thua  dedicated.— City  of  Mol^e  r. 
Chapman,  79  So.  566. 

^b|9(5)  (Ala.)  Where  a  land  company  stM 
lota  with  reference  to  a  plat  showing  a  certain 
street  and  made  a  partial  exercise  of  an  op- 
tion to  buy  part  of  the  street,  then  belongiiL^ 
to  another,  there  waa  a  dedication  of  tbe  street 
to  the  public  to  tbe  extent  of  the  tsi^  com- 
pany's right,  title,  and  interest— City  of  Kr- 
mingbam  v.  Graham,  79  So.  674. 
^»33  (Ala.)  Acceptance  of  dedication  of  a 
street  must  be  by  competent  aotbority.  and 
may  be  evidenced  in  several  ways:  By  de^ 
or  other  record;  by  acts  that  operate  as  aa 
estoppel  in  pais ;  or  by  a  common  continned  use 
on  the  part  of  the  public  In  such  wise  that  t 
dedication  and  acceptance  is  presumed. — City 
of  Birmingham  v.  Graham,  79  So.  574. 
^»36  (Ala.)  Conditions  and  limitations  may 
be  annexed  to  dedications,  and  the  acceptance 
of  a  dedication  is  subject  thereto,  unless  tbey 
are  subsequently  expressly  waived  by  the  dedi- 
cator or  his  iMrivies,  but  tbe  conditJons  camK>t 
be  such  as  give  the  owner  an  imintmity  freci 
public  burdens. — City  of  Binoiivhain  v.  Gn- 
ham.  70  So.  574. 

«=»37  (Ala.)  Sale  and  purchase  of  lots  witb 
reference  to  plat  ahoinng  tract  divided  int>< 
squares  *nd  blocks  separated  by  streets  and 
alleys  was  sufficient  dedication  and  acceptaoc- 
of  streeta  as  indicated  on  idat,  evea  tbongfa 
portion  of  one  street  was  in  swamp  and  ia- 
capable  of  ordinary  uses  of  street. — City  of 
MoMIe  V.  Chapman,  79  So.  S66. 
<=»39  (Ala.)  Where  owner  conveyed  a  striv 
to  a  land  ctmipttny  to  be  used  as  a  sCrset  at 
any  time  that  the  land  company  deared  u 
open  it  and  pay  for  the  buildings  situated  there- 
on, subsequent  conveyances  by  grantor  of  ad- 
jacent lots,  wherein  rcferense  waa  made  to  a 
plat  of  tbe  land  company,  showing  andk  stiv 
as  a  street,  and  payment  of  taxes  and  no- 
nicipal  assessments  on  the  strip  by  the  grsa- 
tce,  did  not  operate  as  an  estoppel  in  pat*- 
against  the  owner's  rifcht  to  compensation  foe 
the  buildings. — City  of  Birmingham  t.  Grahani, 
79  So.  574. 

fts»4l  (Ala.)  To  establish  ownership  to  street 
adjacent  to  one  of  sqnarea  shown  on  map  to 
which  decree  in  partition  referred,  burden  rests 
on  claimant  to  delimit  exception  of  such  street, 
presumptively  dedicated  to  public,  from  land 
allotted.— City  of  Mobile  t.  Chapman,  79  S<k 
660. 

n.  OPERATIOJf  AHD  EFFECT. 

9=s>55  (Ala.)  A  recorded  deed,  crantinir  to  a 
land  company  a  strip  to  be  osea  as  a  street, 
with  the  reservation  that  the  street  could  nnc 
be  opened  until  tbe  value  of  buildings  thereo* 
waa  paid  for,  was  notice  of  said  conditions  to 
purchasers  of  lots  from  the  grantee,  under 
Code  1007, 1  3.S73  et  seq.— City  of  Binninchao 
V.  Graham,  79  So.  574. 

Reservations  in  dedication  may  be  either  of 
a  right  personal  to  the  grantor  or  of  a  right 
appurtenant  to  his  lands  for  the  benefit  of 
which  it  is  reserved;  the  former  being  onajt^ 
signable,  but  the  latter  passing  with  the  land- 
-Id. 

A  reservation  in  a  deed,  conveying  to  a  land 
company  a  strip  giving  grantor  the  right  tf 
use  and  occupy  dwelling  oocapied  by  him.  situ- 
ated "in  Blst  street"  in  tbe  plans  of  the  lai:<i 
company,  until  the  land  company  may  desire  t-' 
open  such  street  for  puUic  use.  and  tbe  Is^ 
company  should  have  such  right  upon  pay- 
ment of  the  Talne  of  the  dwelling  sud  out- 
houses  which  may  be  sitoa^d  in  said  street  ai 
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sufd  date,  was  personal  to  the  grantor  aa  far 
as  erection  of  additional  buildings  wag  con- 
cerned, but  was  appurtenant  to  the  land  ai  to 
buildings  then  on  the  land'—Id. 

A  reservation  in  a  deed  of  land  to  a  land 
companj  to  be  used  as  a  street,  to  the  effect 
that  grantee  could  not  open  the  street  until  the 
value  of  buildingB  thereon  should  be  paid,  was 
not  contrary  to  the  law  of  dedication,  and 
a  city  could  not  have  the  bnildings  removed  as 
an  obstraction  until  such  bnildings  were  paid 
for.— Id. 

"Where  owner  convejed  strip  for  street,  not 
to  be  opened  until  buildings  thereon  were  paid 
for,  an  assignee  of  the  owner's  rights  was  en- 
titled to  remove  additional  buildings  put  on  the 
land  after  the  assignment,  upon  the  opening 
of  the  street  and  payment  for  the  bnildings 
erected  by  the  assignor.— Id.  , 

DEEDS. 

See  Dedication,  «=555 :  Ejectment,  *=»26;  Es- 
toppel, <8=>22,  50:  Evidence,  'S=>383.  4fiO; 
Execution,  «g=>319;  Life  EsUtes,  «S=»23; 
Mortgaj^es;  Municipal  Corporations,  ®=9082; 
New  Trial,  <8=»102:  Public  Lands,  0=3M; 
Quieting  Title,  ^=3lO;  Reformation  of  In- 
Btruments,  30,  44;  Taxatiim,  <ts»713, 

773-789;   TrCTpftsB,  «=»S8. 

X.  BEQTTIflXTES  AND  VAIiXSITT. 
(B)    Porm   and  Contenta   of  lBa<mmeBtS. 

€=»38(1)  (Ale.)  If  the  monuments  and  bound- 
aries mentioned  in  a  deed  are  to  be  found,  then 
the  description  is  certain  because  it  can  be  made 
certain.— Harris  V.  Byrd,  79  So.  472, 

Where  it  appears  from  a  description  in  a 
conveyance  that  the  shape  of  tbe  land  is  tri- 
anfcular,  if  tbe  quantity  of  land  and  the  angle 
between  two  sides  are  glTen,  description  is  suffl- 
cient. — Id. 

C=>40  (Ala.)  For  purpose  of  Interpreting  con- 
veyance to  ascertain  intention  of  parties  as 
to  existence,  locations,  dimensions,  and  extent 
of  streets^  lots,  and  blocks  indicated,  map  re- 
ferred to  in  deed  and  in  decree  in  partition  suit 
involving  land  became  part  of  grantee's  title. — 
CSty  of  MobUe  v.  Chapman,  79  So.  566. 

(D)  DellTcrr* 

®=>58(2)  (Ala.)  Delivery  of  a  deed  may  be 
made  to  an  agent  without  the  personal  presence 
of  tbe  grantee.— Eppes  v.  Thompson,  79  So.  611. 

^=»70(8)  (Ala,)  A  promise  to  marry  the  gran- 
tor, which  the  grantee  did  not  intend  to  per- 
form, constitutes  fraud  which  will  invalidate 
the  deed.— Clarkson  v.  Pruett,  79  So.  194. 
^S372(l>  (Ala.)  Influence  proceeding  alone  from 
eympathy  or  affection  for  grantee  is  not  sutti- 
cient  to  invalidate  deed,  and,  to  be  "undue,"  in- 
fluence must  be  such  as  to  dominate  grantor's 
will  and  to  coerce  it  to  serve  tbe  will  of  an- 
other in  the  acf  of  conveying.— Frederick  v. 
Hartley.  79  So.  381. 

®=s»72(2)  (Ala.)  Advanced  age  of  grantor  is  not 
sufficient  to  invatidate  deed  on  ground  of  undue 
influence  in  tiie  absence  of  showing  that  gran- 
tor's intellect  was  so  impaired  as  to  make  him 
incapable  of  acting  intelligently  aa  to  the  con- 
veyance—Frederick V.  Hartley.  79  So.  381. 
^=>72(4)  (Aia.)  The  fact  that  grantor  and  gran- 
tee are  related  by  blood  and  that  grantee  is  man- 
ager of  grantor's  business  does  not  render  deed 
invalid,  where  there  is  no  evidence  ttiat  gran- 
tee procured  conveyance  by  means  of  improper 
influence.— Frederick  v.  Hartley,  79  So.  381. 

m.  ooNST&vonoir  ahd  ofbba. 

TIOK. 

(B)  Conditions  and  Re«trlotlon«. 

^s»l45  {Ala.)  Where  a  father  conveyed  land  to 
his  son  in  consideration  of  one-fourth  of  crops 
tor  Uf^  taking  a  mortgage  to  secure  sneh  con- 


sideration,  the  two  instruments  construed  to- 
gether held  to  create  in  fhe  son  an  estate  upon 
condition  subsequent  and  not  a  covenant  that  he 
should  perform  the  stipulations  of  the  mort- 
gage.—Woodley  V.  Woodley,  79  So.  134. 
^»I55  (Ala.)  A  deed  by  parent  to  their  daugh- 
ter, conditioned  on  support  of  the  parents  dur- 
ing their  lives,  was  a  deed  upon  condition  sub- 
sequent, under  which  the  estate  of  the  daughter 
was  dependent  upon  her  performance  of  the 
condition.— First  Nat.  Bans  v.  Itfclntosh,  79 
So.  121. 

«=>  1 65  (Ala.)  Where  a  father  conveyed  land  to 
his  son  in  conBideration  of  one-fourth  of  crop 
for  life,  attempted  foreclosure  of  mortgage  se- 
curing consideration,  at  sale  under  which  son 
purchased  property,  while  satisfying  mortgage, 
did  not  terminate  the  father's  interest,  although 
breach  of  conditions  therein  did  not  revest  un- 
incumbered title  in  him,— Woodley  v.  Woodley, 
79  So.  134. 

68  (Ala.)  Parent,  anlng  to  cancel  a  con- 
ditional deed  to  his  daughter  and  mortgage  on 
the  property  given  by  her  to  a  bank,  was  not 
barred  by  faches,  where  he  had  been  and  was 
in  possession  of  the  property  and  the  grantee 
had  asserted  no  adverse  right.— First  Nat  Bank 
V.  Mcintosh.  79  So.  121. 

IV.  FLEASZHO  AlfD  EVIDEIfCE. 

^=211(3)  (Ala.)  In  action  to  cancel  deed,  evi- 
dence held  inautUcient  to  ^ow  tiiat  defendants 
procured  conveyance  through  fraud.— Frederick 
V.  Hartley,  79  So.  381. 

«=>2II(4)  (Ala.)  Grantor's  declaration  after  ex- 
ecution of  deed  that  grantee  had  requested  him 
to  make  conveyance  is  alone  Insufficient  to  im- 
peach deed.— Frederick  v.  Hartley,  79  So.  381. 

Where  grantor  did  not  complain  of  undue  in- 
fluence until  a  long  time  after  the  conveyance, 
his  continued  acquiescence  in  the  transaction 
without  complaint,  if  not  amounting  to  laches, 
is  strongly  persuasive  of  the  validity  of  the 
transactlon^ld. 

DEPOSITARIES, 

See  Appeal  and  Error,  «=»374,  395;  Drains, 


DEPOSITIONS. 

«=>I07(2>  (Misft)  Objections  to  depositions, 
other  than  to  their  sufficiency  to  establish  the 
case,  should  always  be  taken  by  a  motion  to 
suppress  made  in  advance  of  the  trial.— Pearce 
V.  Tharpe,  79  So.  69. 

DESCENT  AND  DISTRIBUTION. 

See  Adverse  Possession,  ^=s>62;  Estoppel.  ^» 
58;  Executors  and  Administrators;  Home- 
stead, «=»140,  141,  142,  140;  Judgment,  «=» 
820;  Partition,  «=>44;  WUIs. 

m.  BIGHTS  AUD  ItlABIUTIES  OF 
HEIRS  Atm  DISTRIBUTEES. 

(A)  HMtvre  ud  Bstebllslinient  of  Rlshts 
In  Oenernl. 

e=>72  (La.)  (Jiv.  Code,  art.  1030,  means  fliat 
cither  the  right  to  accept  or  the  right  to  re- 
nounce a  succession,  whichever  right  the  heir 
should  have  exercised  within  30  years,  ia  pre- 
scribed at  the  end  of  thai:  time. — (Jeneres  v. 
Bowie  Lumber  fJo..  79  So.  413. 

Civ.  Code,  art.  1030,  does  not  mean  that  both 
faculty  of  accepting  or  of  renouncing  a  succes- 
sion are  prescribed  simultaneously  as  to  one  and 
same  beir,  but  thereafter  it  is  <mly  faculty  which 
heir  may  exercise  and  has  an  interest  in  ex- 
ercising within  30  years  that  is  prescribed.— Id. 

If  an  beir  has  the  exercise  of  the  faculty  of 
accepting  a  succession,  he  must  exercise  such 
right  within  30  years,  or  the  faculty  will  be 
prescribed, — Id. 

Under  Civ.  Code,  art.  1030.  establishing  a  pre- 
scription of  30  years,  tlie  statns  of  the  heir 
or  relation  to  decedent  is  Irrevocably  fixed  aa 
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citber  that  of  an  helc  or  a  •tranger  acooidizv 
to  tbe  status  at  tbe  moment  belore  and  when 
such  tlmfl  explred.-^d. 

An  heir  who  baa  not  formally  accepted  a  aac- 
cesaion  nor  committed  an  act  making  him  liable 
as  an  htir  may  exercise  either  the  faculty  of 
acceptlnc  or  of  renouncing  a  succession  at  any 
time  within  80  yeara.~ld. 

An  heir  who  has  renounced  a  succession  may 
yet  accept  it  within  30  years  If  it  has  not  been 
accepted  by  other  bdrs  and  If  no  rights  ac- 
quired by  third  persons  by  prescription  or  by 
lawful  dealinn  with  inccession  representative 
•re  prejudiced.— Id. 

As  to  a  forced  heir  It  is  only  one  who  has  re- 
nounced a  BUCcessiOQ  who  stands  to  lose  by 
prescription  the  right  to  accept,  and  it  !•  c»ly 
one  who  has  not  renounced  who  can  lose  by 
prescription  his  right  to  renounce.— Id. 

A  forced  heir,  particularly  a  minor  when 
succession  was  opened,  who  has  not  renounced 
a  succession,  does  not  lose  by  preecrlptioD  his 
right  of  inheritance  by  not  accepting  succes- 
sion within  30  years,  as,  if  he  has  not  renounc- 
ed, he  is  presumed  to  have  accepted.— Id. 
4s>82  (La.)  No  law  of  the  state  [wecludes  a 
person  sui  juris  from  waiving  the  obstacle  of 
ulegltiniaey  and  concurring  with  an  iUc«itimate 
brother  in  obtaining  a  Judgment  putting  them 
in  ivoBseasion,  share  and  share  alike,  of  tbe  es- 
tate of  their  common  parents. — Succession  of 
Kufin,  79  So.  421. 

4s>83  (La.)  Where  certain  heirs  carry  out  a 
conqilra47  to  approprtate  the  inopertr  of  an 
estate  to  sxclusron  of  a  coheir,  such  coheir, 
tiiougb  not  demanding  the  more  severe  penalty 
Imposed  by  law,  is  entitled  in  view  of  C.  C.  art. 
1029  to  such  a  judgment  against  wron^oers  in 
w^do  as  will  insure  his  snare  of  inheritance.— 
Baensch  t.  Heinich,  70  So.  633. 

to  IMMa  mt  lBt«trt«4«  mmA  KmmiMbsuMa 
•■  Propsgty. 

«ssll9(2)  (La.)  If  an  heir  has  the  faculty  of 
renouncing  a  succession,  he  must,  to  avoid  the 
deceased's  obligations,  exercise  the  ^^mlty  with- 
in  30  years  or  it  will  be  prescribed.— tieneres  v. 
Bowie  Lumber  Co.,  79  So.  413. 

DETINUE. 

See  Appeal  and  Error.  «a»1087;  Chattel  Mort- 
gges,  ^229;  Flea^ng,  «bl2;  Tslal, 

DISCLAIMER. 

flee  Judgment,  «=9«60. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error.  ^142,  190,  3D6,  520, 
544,  63S,  641,  <t63,  792-797;  Certiorari,  ^ 
39.  (M;  Courts,  ^=>487;  Criminal  Law,  «=» 
303,  1071,  1179;  Divorce,  •=»124;  Equity, 
«s»35&-^,  388;  Judgment,  «=»654;  Jus- 
tices of  the  Peace,  «=»167 ;  Libel  and  Slan- 
der, «»112;    Partition,  ^73;  Bailroads, 

«=»9l   

I.  VOLUVTABT. 

4=>24  (Ala.)  By  express  provisltm  of  Code 
1907.  J  2502,  as  amended  by  Act  Sept  18, 
1915  (Laws  1916,  p.  605),  plaintiiF  may  at  any 
time  amend  by  striking  out  defendants  without 
working  a  discontinuance  as  to  a  defendant  not 
stricken  out— Crawford  v.  MUls.  79  Sa  456. 

II.  imrOLTTlfTABT. 

«3»50  (Ala.)  Under  Code  1907,  |  1274,  provid- 
ing that  in  actioD  against  city  for  negngence, 
when  "it  is  made  to  appear"  that  any  person 
ought  to  be  joined  as  a  defendant  according  to 
provigions  in  section  1273,  city  can  make 
motion  for  nonsuit,  city  did  not  waive  benefits 
of  statute  where  it  pleaded  to  com^int  before 
making  motion  for  nonsuit— Bfilner  V.  City  <it 
Blrmingfaam,  79  So.  2S1. 

^ssM  (La.)  Where  an  exception  of  nonjoin- 
der of  neeessMT  parttea  was  filed,  and  plaintiff 


was  given  saAdent  time  to  make  tbe  neces- 
sary parties  defendant  but  did  not  do  ao  ia 
compliance  wiUi  eoarf  s  order*  the  ndt  was 
properly  dismissed  as  in  ease  of  Bsnrait— Suc- 
cession of  If  (Alahon,  79  So.  175. 
<s»56  (Ala.)  UotioD  to  nonsuit  is  proper  rem- 
edy when  munidpal  defendant  desires  to  avail 
itself  of  provisions  at  Code  1907.  |  1274,  wImiv 

Rtaintiff  US  failed  to  ioln  anooier  pu^  whs 
I  liable  with  moaidpauty  under  tbe  pnrisiMU 
of  section  1273.— Mllner  t.  01^  of  Birmiii^m. 
79  So.  261. 

«»77  (Ala.)  A  ht^rnient  for  wmsiiit  under 
Code  1907.  f  1273,  for  failure  of  plaintUf  Te 
Join  another  perstm  as  defendant  in  an  actkn 
against  a  city  for  negligence  should  be  condi- 
tioned on  the  plaintlfTa  failure  to  amend  so  ss 
to  join  ss  a  defendant  audi  person. — Hilner  v. 
City  of  BirmiivKham.  79  So.  26L 
«s»8l(l)  (Ala.)  A  nonsuit  taken  by  plaintiff  be- 
cause of  court's  action  in  ovemiUns  plaintiff's 
demurrer  to  defendant's  plea  in  abatement  is 
not  a  voluntary  nonsuit  so  as  to  deprive  the 
court  of  the  right  to  correct  the  mling  within 
30  days,  and  to  permit  a  retnatatemcnt  of  the 
cause.— Lusk  v.  CbampitHi  Register  Co.,  TV 
So.  16. 

DISTRICT  AND  PROSECUTING 
AHORNEYS. 

See  Criminal  Law.  4=9673,  720,  725.  728^  TSn. 
1037.  1171;  Officers,  ^55;  Sheriff*  and 
ConsUbles,  «S96;  Statutes.  «S975.  100. 

«s»3(l)  (Ala.)  Since  the  SolicitonT  Bill,  |  6, 
expresdy  autnorises  emplt^ment  by  the  ctrcuii 
solicitor  of  Jefferson  county  of  three  depat^n 
whose  salaries  are  to  be  paid  two-thirds  by  tbe 
state  and  <me-third  by  the  county,  the  qiecisUv 
granted  powers  of  the  county  solicitor  under 
Acts  1890-91,  p.  1148,  as  to  employing  assist- 
ance, are  not  applicable  to  the  circuit  st^idtor 
in  Jefferson  county  during  vacancy  in  the  offict 
of  county  soUdtor  in  tjiat  county. — State  v. 
Waldrop.  79  So.  483. 

4s99(l)  (Ala.)  Where  coonty  solidtor  resdgiied. 
ieaving  vacancy,  the  drcuit  solidtor  had  hj 
Solicitors'  Bill,  |  10,  power  to  employ  a  rkti 
and  atenographer,  and  to  incur  expenses  neces- 
sary  to  properiy  administer  Justice,  and  oot  of 
the  feea  collected,  such  expenses  shall  be  psid. 
but  tbe  rcddue  most  be  paid  to  tiie  atrnte  under 
Code  190T.  S  7792.— State  v.  Waldrop,  79  Sc 
4S3. 

DIVORCE. 

See  Dower,  ^»2,  R2;  Husband  and  Wife,  ^ 
267. 

n.  orouhds. 

4=926  (La.)  Where  general  conduct  of  husband 
which  might  have  afforded  wife  cause  for  sep- 
aration from  bed  and  board  had  been  condono-1 
mere  fact  that  he  sold  commonly  property  sr.-* 
expressed  intention  to  sell  more  would  not  of  it- 
self constitute  auffident  canse'^oC  sctiaiL — iSimos 
V.  Meaux,  79  So.  330. 

IT.  JUBISDXOTIOW,  PROOESDHICM. 
AXD  RELIEF. 

rA)  J«rIadt«4lom.  We»ae.  u«  I.tMlmci«as> 

4s»63  (La.)  A  married  woman  may  lawfully  a.o 
quire  a  separate  domidle,  when  tu  miscomlc-t 
of  her  husband  compels  her  to  leave  him.  rr 
when  he  abandons  ber.— George  v.  (>eorge,  79 

So.  832. 

Where  married  woman  acquires  a  domicile  s>^r- 
arate  from  that  of  ber  hnshand,  there  is  no  Iit- 
ger  a  matrimonial  domidle.  the  conrta  of  whi>->i 
possess  ezduaive  jursidietion  of  the  rea  or  mir 
ital  status,  and  courts  of  domicile  establishptl  >^'' 
parties  respectively  are  vested  with  jaris^>- 
tion.— Id. 

(C}  PlM«tS«. 

«E9iOe  (Hiss.)  In  dtroree  nit,  iavolvinf  d^ 
fenia  of  recriminatkMi,  Ot»  ptoot  should  be  t«- 
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Btricted  largely  to  the  pI«admgB,  aod  the  psr- 
tTes  Dot  required  to  ran  the  gauDtlet  of  all  ru- 
mors of  community  pertaining  to  character. — 
Banks  t.  Banks,  79  80.  841. 

(D)  Bvldeae*. 

i^»l24  (La.)  In  a  wife's  suit  for  separation, 
evidence  held  to  sustain  a  judgment  dismissing 
the  suit  for  want  of  jurisdiction  in  the  civil 
district  court  in  that  defendant's  domicQe  was 
in  another  parish.— Hadduz  t.  Maddux,  T9  So. 
70. 

<=>i24  (La.)  In  wife's  action  for  divorce,  etc., 
evidence  held  to  sustain  trial  court's  finding  that 
defendant,  who  excepted  to  jurisdiction,  had  not 
shown  his  acquisition  of  a  domicile  elsewhere 
than  in  city  of  New  Orleans. — George  v.  George, 
7tf  So.  832. 

«=9l29(17)  (Miss.)  To  defend  divorce  -  on 
groond  of  recriminatloD,  the  offense  charged 
against  complainant  must  he  estahlished  by  the 
same  character  of  proof  that  it  would  take  to 
grant  a  divorce,  were  defendant  the  complain- 
&ig  party.— Banks  v.  Banks,  79  So.  841. 

Where  adultery,  set  up  as  defense  in  divorce 
suit,  is  sought  to  be  proven  by  circumstantial 
evidence,  the  circumstances  most  be  proven 
with  reasonable  certainty,  and  must  be  such 
that  the  condusion  sought  to  be  established  fol- 
lows logically  from  the  facts. — Id. 

In  divorce  suit,  in  which  defendaut  wife  set 
up  recrimination,  evidence  Add  Inraffldent  to 
estabUah  plaintiff's  adultery.- Id. 

(G)  Appeal. 

^=»I84(4)  ^ss.)  While,  in  divorce  suit,  chan- 
cellor should  be  allowed  some  latitude  in  ad- 
mitting evidence,  yet  where  he  admits  incom- 
petent evidence,  which  he  does  not  afterwards 
exclude,  it  is  fair  to  assume  that  such  eTidenee 
had  some  effect  In  influencing  his  ju^ment— 
Banks  v.  Banks,  79  So.  841. 

V.  AXnCOHT.  AIXOWAMCBS.  AlfD 
DISPOSITION  OF  PROPERTT. 

^=s>240f5)  (Miss.)  Where  home  was  broken  up 
through  fault  of  defendant  wife,  the  most  that 
complainant  should  be  required  to  furnish  her 
is  reasonable  support,  and  the  court  erred  in 
awarding  residence,  a  10-room  house,  costing 
over  913,000,  to  defendant,  in  addition  to  SCO 
a  montti  alimony;  the  parttes  bavins  no  ehil- 
dren^^Banks  v.  Banks,  70  80.  841. 

Vn.  OPERATION  AMD  EFFECT  OF 
DIVORCE,  AND  RIGHTS  OF 
DIVORCED  PERSONS. 

^»326  (Ala.)  A  foreign  divorce  is  presumptive- 
legal  and  Undlng  on  the  parties  thereta— Mc- 
LugUin  T.  McLeughiin,  79  Ba  804. 

DOGS. 

See  Animals,  «=»2,  4. 

D0iN6  BUSINESS. 

See  Taxation.  ^164.  . 

DOMICILE. 

See  Divorce,  4s>63.  124;  Executors' and  Ad- 
ministrators, «s»lO;   Jury,  4E=»47;  Venue, 

^»4(1)  (La.)  Unless  otherwise  provided  by  law, 
a  domicile  onee  established  is  retained  until  an- 
other is  acquired. — George  v.  Gewge,  79  So.  832. 

DOWER.  ' 

See  Adrerae  Possession,  «aQ2;  Equity, 
76. 

I.  MATDBS  AND  BEQUISTTBSL 

«E92  (Ala.)  A  foreign  dlvtvce  from  the  bonds  itf 
matrimony  bars  the  wife'a  dower,  unleaa  preaw^ 
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ed  by  the  lex  rei  aitg.— McLaoghlin  t.  Hcl«ii|h- 

lin,  79  So.  354. 

H.  ^CHOATE  INTEREST. 
<A)  iUffbta  and  Remedies  o(  Wife. 

«sb33  (Ala.)  The  right  of  dower  Is  in  its  na- 
ture a  right  of  action  not  assignable  otherwise 
than  by  a  release  to  the  heir  or  terre-tenant, 
and  operating  by  way  of  ^tinguishment.  and 
not  by  way  of  conyeyance^— Obaveri  t.  Mayo, 
79  So.  694. 

fB)  Bar,  B«leaae,  •»  FeFfoUwv*. 

^=952  (Ala.)  A  divorced  wife  a  vinculo  cannot 
under  any  circumstances  claim  dower  after 
death  of  her  husband;  ancb  right  being  ex- 
pressly excluded  by  Uode  1907.  J  881tt.— Mc- 
Laughlin V.  McLaughUn,  79  So.  864. 

XQ.  BIGHTS  AND  REBOEDIBS  OF 

WIDOW. 

®=»fl4(4)  (Ala.)  Where  state  has  granted 
land,  and  grantee's  widow  retains  possession 
by  Tirtae  of  her  dower  right,  a  subsequent  at- 
tempted grant  by  the  state  to  her  is  of  no  ef- 
fect, and  a  conveyance  by  her  passes  only  her 
interest  in  the  life  estate;  its  ezecutioa  and 
delivery  not  even  constituting  notice  to  rever- 
sioners of  any  change  in  title  of  property.— 
WUey  V.  Wilhite,  79  So.  110. 

PurcliAsers  from  widow  occupying  land  to- 
which  her  husband  held  title  from  state,  as 
doweress,  axe  not  aa  against  one  holding  under 
real  owner  entitled  to  protection  of  innocent 
purchaser  for  ralue  irithont  notice.— Id. 

DRAINS. 

See  Estoppel,  ^s»62;  Public  Lands,  ^=»54; 
Schools  and  School  Districts,  ^=»1S;  Waters 
and  Water  ConreeH,  «=s»176. 

I.  ESTABLISHMENT  AND  MAIN- 
TENANCE. 

«»I5  (La.)  Land  of  the  state,  and  land  held 
it  aa  trustees  for  the  public  adiools,  waa 
not  intended  to  be  emlvaced  in  Act  No.  VSi 
of  18G8  as  to  formation  of  drainage  districts, 
authorizing  proceeding  In  rem  without  other  ci- 
tation than  newspaper  publication.— State  t. 
New  Orleans  Land  Co.,  79  So.  616w 

(I^.)  Under  Act  No.  74  of  1892.  creat- 
ing Caddo  levee  board,  as  amended  and  re-enact- 
ed by  Act  No.  IW  of  1900,  it  has  no  authority 
to  invade  the  city  of  Sbreveport  and  interfere 
with  its  municipal  oificers  in  Uie  admin  istratioix 
of  its  affairs. — City  of  JShreveport  v.  Board  of 
Com'rs  of  Caddo  l^evee  Di^.,  79  So,  401. 
^920  (Miss.)  A  drainage  district,  being  under 
Code  1900,  I  1707  (Hem.  Code,  i  4295),  a  "cor- 
poration," with  power  to  sue  and  be  sued,  is 
not  a  "part  of  a  county."  within  Code  1906,  t 
310  (Hem.  Code,  }  3683),  providing  that  suit 
may  be  brought  in  the  name  of  the  county, 
where  only  a  part  of  the  county  or  Its  infaablt- 
ants  are  concerned. — Robertson  v.  Thomas,  7fr 
80.  289. 

Code  1906,  S§  4738.  4739  (Hem.  Code,  7058, 
7057),  authorising  tiie  state  revenue  agent  to 
sue  for  any  indebtedness  owing  to  the  state  or 
any  county,  municipality  or  levee  board,  does 
not  authorize  him  to  bring  suit  on  behalf  of  a 
drainage  district;  such  district  being,  under 
Code  1906,  t  VJW  (Hem.  Code  |  4296),  a  corpiH 
raticni,  with  power  to  sue  and  be  sued,  and 
"municdpality''  referring  to  three  elaases  describ- 
ed by  Code  1906,  |  32a».  aa  cities,  towns,  and 
villages. — Id. 

«=»41  (La.)  Act  No.  01  of  1904,  gives  Caddo 
Levee  Board  no  authority  to  cut  new  drainiwe 
channels  or  to  divert  the  water  falling  upon  a 
large  area  from  its  natural  drain,  and  to  carry 
it  by  a  new  channel  through  the  city  of  Shreve- 
port.-^^ty  of  ShrevqKnt  v.  Board  of  Com'rs 
oe  Caddo  Levee  UisL,  78  So.  401. 
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n.  AfliaSSKEHTS  AMD  MWBOKAL 

TAXES. 

«=»88  (Mi«.)  Uoder  Code  1806. 1  3Te  (Ilcmins- 
vtay'a  Code,  |  3751),  proTidioK  tbst  swamp  land 
divtriot  taxes  coU(>cted  by  the  ahetllt  shall  be 
kept  separate  and  payable  on  the  order  of  the 
commisaionera,  the  sheriff  not  only  the  col- 
lecting aitent,  but  the  custodian  of  tbe  fundu  and 
the  disburainic  attent  of  the  commimioa. — Robert- 
son V.  I'eople's  Bank  &  Trust  Co.,  79  So.  ^T. 

Swamp  land  district  funds  arc  not  "county 
funds"  nor  "drainaze  district  ftindn "  within 
IIcmiasway'B  <\Kle,  {  4234  (Laws  1912,  c.  194). 
and  section  4:^.'>0,  requiring  drainage  district 
funds  to  be  deposited  in  the  manner  of  county 
fandfl,  and  the  state  revenue  offcnt  has  no  right 
as  against  tbe  sheriff  to  the  possesaion  thereof. 

DRAMSHOPS. 

See  Intozicatiog  TJqnoni. 

DRUNKARDS. 

See  liarceny,  ^93. 

'  DUE  PROCESS  OF  LAW. 

Sea  GoniUtntioDal  Law,  «=»282-284, 

DUMP. 

See  Nnisance,  ^aO,  72. 

EASEMENTS. 

See  Corporations,  «9»442;  Dedication,  ^=^1. 

EJECTMENT. 

See  Affidavits,  0s3l2;  Appeal  and  Error,  ^» 
926,  1033;  fcTidence,  «=3l58,  341,  501. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

4»9(1)  (Ala.)  Since  plaintiffs  in  ejectment 
are  bound  to  recover,  if  at  all,  on  strength  of 
their  own  title,  and  not  on  weakness  of  ad- 
versary's, defendant  has  right  to  rest  upon  mere 
denial  of  title  aftaertcd  by  plaintiff. — Monfee  v. 
Hftgan,  79  So.  180. 

^=>26(3)  (Ala.)  In  ejectment  the  defense 
tiiat  the  deed  under  which  plaintiff  claimed  waa 
procured  by  fraud,  in  that  she  bad  Induced  an 
old  man  to  execute  it  in  consideration  of  her 
promise  to  marry  him,  wbicb  she  did  not  in- 
tend to  perform,  was  available.— Clarkson  v. 
Pruett,  79  So.  194. 

n.  JVBISDIOTION.    PARTIES,  FSO- 
CESS,  AND  INCnDENTAX.  PRO- 
CEEDINOS. 

e=>S2  (La.)  Where  citation  in  ejectment  pro* 
ceedings  summoned  defendant  in  name  of  state 
of  Louisiana  and  of  Flntt  judicial  district  court 
of  parish  of  Cuddo,  exception  on  groQnd  ritation 
had  not  been  iusued  in  name  of  state,  in  accord- 
ance with  Code  Prac.  art.  774,  and  Const,  art. 
90,  was  properly  overruled ;  citation  comply- 
ing with  Code  Prac  art.  179.— Hemdon  r. 
Wakefield-Mooiv  Bealty  Co.,  79  So.  318. 

XXI.  PIiEADINO  AND  EVIDENCE. 

^»86(3)  (Ala.)  Where  plaintiffs  in  ejectment, 
claiming  as  heirs,  showed  that  father  was  in 

gossession  of  property  at  his  death,  but  tfaat 
e  bad  not  ac<iuired  title,  burden  was  not  shift- 
ed to  defendant,  who  was  a  purchaser  from 
widow,  but  was  claiming  title  by  subsequent 
adverse  posResslon.  and  the  principle  that  one 
cannot  deuy  a  common  source  of  title,  and  as 
well  Code,  |  4S40,  retating  to  disability  of  in- 
fants, are  not  involved. — Monfee  v.  Uagan,  79 
So.  IRft. 

^=3>86(:t)  (La.)  In  ejectment  by  plaintiffs, 
whose  heirs  had  been  judicially  decreed  tbe 
j^nd  in  question,  and  whose  title  was  complete. 
If  there  had  been  no  transfer,  defendant  aa- 
serting  title  by  transfer  from  plaintiffs'  ati- 


tiiors  or  ancestora  In  title,  was  obliged  to  prove 
transfer.— Ronssel  t.  New  Orleans  I^nd  Co, 

7»  So.  sao. 

ELECTIONS. 

See  Coorta,  ^234;  States,  •s>28. 

I.  XIOHT  or  SOTTRAOB  AND  BBQU- 

umom  THBRBOP  nr  oenebai^ 

4=»38  (La.)  A  legal  voter  cannot  be  requir- 
ed to  divulge,  on  or  off  the  witness  stand.  fi>r 
whom  ho  voted,  but  an  illegal  voter,  am  a.  non- 
resident, can  b«  required.— Gaienuie  v.  Dnifl- 
bet.  79  So.  212. 

TUX.  OORDirOT  OP  EX^BOTIOH. 

e=>232  (La.)  An  election  is  vitiated  by  fraud 
or  illegality  which  affects  the  result,  and  upon 
Bucb  showing  will  be  decreed  void  and  ot  no 
effect— Dnpnis  v.  Drainage  Com'ra  of  Sab- 
drainage  Dist  No.  1  of  Fifth  Police  Jury  Ward 
of  Acadia  Pariah.  79  So.  2ia 

ELECTRICITY. 

Bee  Injunction,  4»S9;  Master  and  Serran:. 
«ss»282:  Release,  «s>37;  Speinfic  Perform- 
ance. 4^75. 

«=3|l  (Ala.)  A  contract  under  authority  of 
Code  1907,  |  1280,  between  a  municipality  and 
an  electric  company  to  furnish  light  and  power 
to  the  city  for  10  yeara,  and  flxinff  a  perpefaii] 
maximum  rate  for  supplying  citizens,  uiuaicb 
void  in  so  far  as  it  makes  rate  perpetual.  wiU 
be  enforced  during  period  of  30  years  in  anait-cr 
to  Const.  1001,  {  228.  limiting  terms  of  frao- 
cb&ns  to  that  period.— Uobile  EHectiie  Co.  r. 
City  of  lloUIe,  TO  Bo.  89l 

EMBEZZLEMENT. 

See  Criminal  Law.  ^S9»6M;  In^ctment  and  I> 
formation,  «»iaO;  RaeelTlnc  Stolen  Goods. 

(Ala.App.)  If  defendant  was  agent  of  a 
mortgagee  and  collected  the  mortgase  as  Foch 
agent  and  fraudulently  converted  die  money  t» 
bis  own  use,  he  was  guilty  of  embeaBlement  and 
not  larceny.— Bay  v.  State,  79  So.  620. 
<(sa|f(l)  (Ala.)  Insurance  agent  antboriaed  U 
collect  premiums,  entitled  as  commission  to  13) 
per  cent  of  net  cash  proninms  actuaHy  receiv- 
ed by  him,  is  guilty  of  "embexslement.''  nnd«r 
Code  1907,  |  6828,  if  he  frandolently  converts  tu 
bis  own  use  the  whole  premium. — Ulinois  Sure- 
ty Co.  V.  Donaldaon.  79  So.  667. 
^s»l4  (Ala.App.)  Fraudulent  conversion  of 
money  paid  to  an  agent  for  a  particular  purport 
constitutes  embezzlement  under  tbe  statute.— 
Cephas  v.  State.  79  Slo.  197. 
«=>I4  (Ala.App^)  That  defendant,  -when  eol- 
lectinf  money  as  agent  for  his  principal.  statM 
to  the  debtor  tfaat  he  owned  tne  claiin.  did  aoi 
relieve  him  from  criminal,  responsibility  for 
embezdecient  on  fraudulently  coareitibg  the 
money.— Ray  v.  State.  79  So.  630. 
«=»2I  (Fla.)  A  toostee  of  county  bonds  Is  an 
"employ^  in  a  county  oflBce"  vrithin  se^tim 
KJ17,  Gen.  St  1906  (section  3317.  Comp.  La« 
1914),  defining  embezzlement  by  county  offi<-ers 
and  employes  in  any  county  office. — Crane  t. 
State,  79  So.  80a 

^=>23  (A]a.App.)  It  is  no  defense  to  a  cham 
of  embezzlement  by  an  agent  that  aft^ r  the  of- 
fmse  was  completed  defendant  promis^Ml  tu 
repay  the  money  converted.— Cephas  t.  IState. 

79  So.  1!)7. 

«=>38  (Fla.)  Inr  the  prosecution  of  a  trostee  <-f 
county  bonds  for  emoezzlement  testimony  rvl- 
ative  to  a  demand  for  restitution  was  inuBS- 
terial.— Crane  v.  State.  79  So.  806. 
«=»47  (Ala.AppJ  Whether  defendant  r««if«{ 
money  as  agent  Is  for  the  jaij  where  the  en- 
deuce  is  conflicting;- Ray  State,  T9  So. 
«3>48(1)  (Fla.)  In  a  prosecution  <^  a  tmsicc  of 
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eountr  bonds  for  embeBsI«acn^  a  charge  rela- 
tive to  reatitadtxi  was  proi»erly  refused.— Crane 
T.  States  79  So.  808. 


EMINENT  DOMAIN. 

IV.  BEMEDIES  OT  OWREBB  OF 
PBOPEBTT. 

^=>295  (Ala.)  In  «uit  to  etgoio  dty  from  lay- 
ing sewer  along  an  alleged  street  claimed  bj 
fM>mpIainant  as  ber  property,  complainant  has 
bnrden  to  establish  material  allegations  of  her 
bill,  among  them  that  she  is  owner,  and  that 
maintenance  of  sewer  would  constitnte  perma- 
oent  appropriation  of  and  continuing  trespass 
on  her  land,  resulting  in  irr»Mrable  iniary.— 
Ci^  of  MobUe  t.  Cbajunan,  79  So.  566. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Sorrnnt,  «=»131, 149,  204,  228, 
250^,  258,  265,  351. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Gonstitational  Law,  •»a45-280. 

EQUITY. 

See  Appeal  and  Error,  ^»9S6, 9S3, 1009, 1175; 
Banks  and  Banking,  ^»2M;  Cancellation  of 
Instmments;  Chattel  Mortmges,  «s>2e9; 
GoDveraiMi;  Costs,  «=»56;  Crf>ditors'  Suit; 
Deeds,  «B9211;  Divorce.  «s>184:  Evidence, 
«s»70;  Injunction;  Judgment.  «s»407,  4^; 
Mortgages,  ^515,  529,  559:  Partition; 
Public  Lands,  «=>80;  Qnietlng  Title;  Refor- 
matioa  of  Instminenta;  Religions  Sodeties, 
^9^4,  25;  Seqaestration;  Specific  Perfono- 
ance;  Subrogation;  Trusts. 

t.  jmusDionoif.  prihoiplbs,  ahd 

KAXJMB, 

(A)  NkIhc,   GroudM,   Snbjecta,   kbA  Ba- 
1«nt  of  JnptadletlOB  In  Oeneritl, 

«=s>39(l)  (Fla.)  Where  a  court  of  equity  takes 
jurisdiction  of  a  cause  for  one  purpose,  it  will 
proceed  to  determine  all  the  matters  properly 

R resented. — Ck)mmercial  Bank  of  Ocala  v.  First 
:Bt.  Bank  of  Gainesville,  70  So.  446. 
«S939(4>  (Fla.)  On  bill  in  dtancery  to  fore- 
clooe  a  senior  mortgage,  to  determine  amount 
due  thereon,  and  for  an  accounting  by  the  mort- 
gagor and  a  prior  mortgagee  and  its  assignee, 
a  court  of  equity,  on  crosa-bill  by  assignee,  bad 
jorisdictioii  to  hear  and  determine  itts  rishts 
against  ifes  aasignw.-^Commercial  Bank  of  Oca- 
la  T.  First  Nat  Bank  of  Oalnesvllle,  79  So.  446. 

n.  IJiOHBS  AHD  WtAXM  HVMAXOM. 

^=>67  (Fla.)  Courts  of  equity  view  with  dis- 
favor suits  brought  long  after  the  transactions 
in  issue  have  occurred,  and  long  after  death  has 
doMd  the  lips  of  those  familiar  wiUi  the  oc- 
currences remote  in  point  of  time.— Baldwin  v. 
Christopher,  79  So.  339. 

«=>7i(4)  (Ala.)  Acquiescence  in  or  knowledge 
of  the  assertion  of  an  adverse  right,  and  pos- 
session thereunder  for  an  unreasonabte  time. 
Is  tlie  bsflls  of  the  rule  of  laches,  wUdi  rnle, 
after  lapse  of  time,  is  presumed  to  attach 
where  the  equity  of  the  case  demands.— Chav- 
ers  T.  Msyo.  79  So.  594. 

«s972fl)  (Hiss.)  "Laches"  consists,  not  only  In 
delay  in  proceeding  to  enforce  one's  right,  but 
such  delay  op<»ratio(r  to  nnother's  disadvantage. 
—Brown  v.  Aleiander,  79  So.  842. 
^=975  (Ala.)  Right  of  homestead  without  occu- 
pancy, or  right  of  dower  unassigned.  do  not 
amount  to  ao  estate  in  lands  Justifi^ng  delay  by 
reversianerB  In  asserting  title,  but  only  to  a 
79  80^-68 


i^ht  of_  action  for  the  land.— C havers  t.  Mayo, 


So.  694. 


IV.  VhBAmKQ. 


(A)  Orl«la«l  Bfll. 

^as>l83  (Ala.)  A  bfll  In  equity  must  cmtatn 
(dIegatioDS  of  every  essential  fact  necessary  to 
show  plaintiff  entitled  to  the  relief  prayed  for. 
-Frederick  v.  Hartley,  79  So.  381. 

33  (Ala.)  The  ral«  as  to  form  in  pleadings 
is  not  as  stringnit  in  equity  as  at  law,  but 
plaintiff  must  state  his  title  with  sufficient  cer- 
tainty and  clearness  to  enable  the  court  to  say 
that  be  has  such  a  right  as  would  warrant  its 
interference,  and  Its  averments  must  be  so 
complete  that  on  demurrer  or  on  decree  pro 
confesso  the  court  can  without  evidence  say 
that  complainant  is  entitled  to  the  relief  prayed. 
— Eutaw  Ice,  Water  &  Power  Co.  v.  Town  of 
Eutaw,  79  So.  009. 

«SB»I43  (Ala.)  Argumentative   allegations  ^  and 

expressions  of  opinions  iu  bills  are  objections' 
Me.— Frederick  v.  Hartley,  79  So.  381. 
®=3»I43  (Ala.)  The  facts  allej;ed  in  bill  must  be 
stated  with  sufficient  certainty  and  cleomcss  to 
distinctly  inform  defendant  of  the  nature  of  the 
case  he  is  called  vpoa  to  drfend.~Frederick  ,v. 
Hvtley.  79  So.  381. 

1 48(1)  (Miss.)  A  bill  by  the  state  revenue 
agent  for  the  nse  of  several  cities  against  coun- 
ty to  recover  certain  taxes,  cause  of  action  in 
each  case  growing  out  of  same  act  of  county, 
was  not  improper  joinder  of  causes  of  action 
under  Code  1906,  S  598  (Hemingway's  Code,  | 
358),  .18  to  multiniriousness  in  equity.— Rob- 
ertson V.  Monroe  County,  T9  So.  187. 
<&=»I48(3)  (Ala.)  BlU  praying  cancellation  of 
deed  and  the  establishment  and  enforcement  of 
a  lien  as  alternative  relief  is  not  demurrable 
on  ground  of  multifariousness  under  Code 
1907.  B  3005.— Woodley  t.  Woodley,  79  So. 
134. 

4t=>146(3)  (Ala.)  Bill  to  enforce  a  vendor's 
lien,  charging  subsequent  purchasers  from  the 
vendee  with  notice,  and  praying,  if  the  court 
should  hold  the  lands  tLemselves  should  not  be 
charged  for  the  debt,  that  unpaid  purchase 
money  due  the  original  vendee  be  condemned 
and  applied  to  the  debt,  was  not  multifarious. 
—Dixie  Industrial  Co.  v.  Benson,  79  So.  615. 
<8=^I49  (Ala.)  A  bill  to  enforce  vendor's  lien, 
wherein  the  original  vendor,  as  asserting  equi- 
table right  to  an  <idditionaI  sum  due,  was  joined 
as  party  complainant  with  the  administraior  of 
the  estate  of  his  son,  deceased,  who,  on  face 
of  the  contract,  on  account  of  mistake,  as  it 
was  alleged,  appeared  to  have  the  legal  right 
to  the  sum.  did  not  present  a  misjoinder  of  par* 
ties  complainant.— Dixie  Industrial  Co.  v.  Ben- 
son, 79  So.  615. 

®=>ISOri)  (Ala.)  Where  suit  baa  a  single  ob- 
ject, all  parties  who  are  made  defendants  need 
not  be  interested  or  concerned  in  all  questions 
involved  in  the  suit.— J.  E.  Butler  &  Oo.  t.  A. 
O.  Heni7  &  Co.,  79  So.  630. 
^150(3)  (Ala.)  A  bill  to  foreclose  a  chattel 
mortgage  was  not  rendered  multifarious  by 
joinder  of  purchasers  from  mortgagor  of  dis- 
tinct parts  of  the  mortgaged  property.— J.  B. 
Butler  &  Co.  v.  A.  G.  Henry  &  Co.,  79  So.  630. 
^=^153  (Ala.)  In  construing  allepationa  of  bill 
in  equity  to  determine  whether  a  holder  of  note 
is  alleged  to  be  a  bona  fide  parchaaer  thereof, 
the  allegations  will  be  construed  most  strongly 
against  the  pleader.— Da  vies  v.  Simpson,  79 
So.  48. 

^=»IS3  (Ala.)  Bills  should  be  sustained  on  the 
tacts  alleged,  and  not  those  Inferred.— Frederick 
V.  Hartley.  79  So.  381. 
Bills  are  construed  against  pleader.— Id. 

(B)  Plea,  Amwev,  kbA  IMsolalaier. 

«s9|gi  (Fla.)  If  the  matter  contained  in  an 
answer  In  an  equity  cause  is  relevant,  or  can 
have  any  Influence  In  the  dedsiMi  of  tiie  subject* 
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matter  of  the  cootrorerar,  It  ia  not  ImpertlnenL 
—Cummer  Co.  v.  Yager.  79  So.  272. 

(■)  D«B«rrsV(  Bzovpttoaa*  mmM  llotlaaa. 

(Fla.)  Wben  there  are  general  aod 
special  grounda  of  demurrer,  the  demurrer  will 
be  treated  aa  a  Reoeral  demunerw— Catts  t. 
Tampa  &  J.  Bj.  Co..  70  So.  108. 

(H)  laaves.  Proof;  mmm  V&rl»se«. 

^»325  (Ala.)  Generally  speaking,  Degative 
averments  need  not  be  proved^s  pleaded,  but 
where  right  to  relief  is  grounded  on  such  aver- 
meuts,  pleader  must  establish  their  truth  b; 
evidence,  unless  subject-matter  of  avermenU 
lies  peculiarly  within  knowledge  of  other  par- 
ty.—City  of  Mobile  t.  Cliapmaii,  79  Bo.  566. 

VI.  TAXXHO  AXD  FIUHO  PROOFS. 

4=3350  (Fla.)  Id  the  matter  of  extending  the 
time  for  taking  testimony  in  an  equity  auit  the 
chancellor  has  a  large  discretion,  and  bis  ex- 
tension of  time  will  not  be  disturbed  unless  an 
abuse  of  discretion  plalnlj  appeari.— O'Oara  t. 
Hancock,  7U  So.  Itt7. 

Where  the  chancellor  considers  that  anVx- 
tension  of  time  for  taking  testimony  will  better 
>  enable  bim  to  decide  a  cause  justly,  it  Is  not  an 
abuse  of  his  discretion  to  order  anch  ezten^on. 
-Id. 

vn.  DismssAi.  befobb  JSEMxao. 

9=>359  (Miss.)  Where  purchaser  at  sale  under 
trust  deed,  not  made  on  due  notice  required 
by  Code  1906,  f  2772,  Hied  bill  in  the  prayer 
of  which  husband  of  deceased  mortgagor  joined, 
to  resell  the  lauds,  all  the  heirs  acquired  rights 
they  would  not  otherwise  have  had,  and  it  was 
error  to  permit  the  purchaser  to  dismiss  the  bill 
in  vacation.— Xorthem  t.  Scruggs,  79  So.  227. 
^368  (Miss.)  In  view  of  Code  1906,  I  519 
^Hemingway's  Code,  |  276)^  making  clerk's 
vacation  orders  subject  to  review  by  court,  and 
section  1000  (section  720),  authorizing  reinstate- 
ment of  cause  at  any  term,  discontinued  during 
the  last  preceding  vacaticm,  whether  dismissal 
of  bill  on  plaintifrs  request  durinc  last  1917 
vacation  was  erroneous  was  timely  presented 
by  exccj>tions  at  January,  1918,  term.— North- 
ern T.  Scruggs,  79  Sa  227. 

VXn.  HEAHOfO.  SUBHISSIOX  or  IS- 
SUES TO  JURT,  AHD  REKBABIIf  O. 

4=»388  (Miss.)  Practice  of  chancery  courts  to 
euatoln  motion  to  strike  out  complainant's  evi- 
dence and  dismiss  bill  is  contrary  to  history 
and  practice  of  chancery  courts,  and  defendant, 
if  willing  to  risk  his  case  upon  complainant's 
proof,  or  failure  of  proof,  should  submit  case  to 
chancellor  for  final  hearing,  and.  If  not  so  satis- 
fied, should  present  what  proof  he  desires.— 
Pearce  t.  Tharpe,  79  So.  69. 
4=^388  (Miss.)  It  is  not  proper  practice  for  a 
chancery  court  to  sustain  a  motion  at  the  con- 
clusion of  plaintiff's  evidence  to  strike  out  evi- 
dence, dismiss  bill,  and^  give  judgment  for 
defendant^  without  having  defendant's  evidence, 
or  requiring  him  to  elect  to  rest  the  case  upon 
complainaat'a  evidence. — Carter  t,  Studdard, 
79  So.  22S. 

X.  DECREE  AND  ElfTOBCEMENT 

THEREOF. 

^=»427(3)  (Ala.)  Belief  to  be  awarded  in  equi- 
ty is  determined  by  facts  alleged  in  bill,  and  un- 
der the  general  prayer  a  complainant  may,  in 
the  ordinary  case,  have  relief  authorised  by 
facts  averred,  although  he  may  be  mistaken  in 
the  speoial  relief  prayed,  especially  in  view  of 
Code  1007.  i  3095.— KfagnoUa  Land  Co.  t.  Ma- 
ione  Investment  Co.,  79  So.  641. 


ERROR.  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Deeds,  ^9l4S;  Descent  and  Distribotioo: 
Dower;  Execatora  and  Administrators; 
Homestead.  «»fil;  life  Eatatea;  Wills. 

ESTOPPEL 

Bee  Banks  and  Banking,  «=s»254;  Dedicatioiu 
«=3>39:  Husband  and  .Wife,  «=»171;  Insur- 
ance, «=9376;  Mortgages,  «»581.  SDG.  sAil: 
Public  Landa,  «=354;  Schoola  and  School 
DistricU,  «=>15;  Taxation,  ^=>462,  6UL'. 

n.  BT  DEED. 

(A)  Cremtlom  m.mA  Operattoa  G'MeraL 

9=322(2)  (Ala.)  Reference  in  deeds  to  map 
showing  land  platted  into  squares  or  blocks 
and  streets  and  alleys  operated  as  estoppel  ia 
pais  against  parties,  who  thus  recognised  pUt- 
tinf  and  designation  of  streets  and  alleys,  and 
their  successors  in  title.— City  of  Mobile  v. 
Chapman,  79  Bo.  666. 

(B)  BatatM  mmA  Riarfete  s«bM««cmtlr  Ae- 

«s>80  (Fla.)  Where  a  grantor  in  a  deed  con- 
taining warranty  of  title  has  no  title,  bat  sub- 
sequently acquires  tiUe,  such  title  passes  by 
operation  of  law  to  the  grantee.- Morolis  v. 
Matheson,  79  So.  20^ 

Where  a  husband  and  wife  without  title  un- 
dertook to  convey  it  by  warranty  deed,  sod 
they  aubaequently  acquired  title  and  conveyed 
to  first  grantee's  wife  when  grantee  was  lir- 
ing  on  land  as  hla  bomeatead,  no  title  passed 
by  second  deed,  bat  title  paaaed  to  firat  pantee. 
-Id. 

m.  BQVITABLE  BSTOgPBL. 
(A)  H ntare  mmA  BssentlMle  la  QeMenU. 

$=358  (Miss.)  In  a  suit  by  heirs  of  deceased 

claimant  to  recover  money  paid  to  her  adminis- 
trator by  the  United  States  on  a  Civil  Wsr 
claim,  the  fact  that  the  assignee  of  the  claim 
prosecuted  it  in  the  name  of  the  deceased  mM 
as  her  claim  did  not  estop  heirs  from  doimia; 
funds ;  it  being  to  the  interest  of  all  partita  that 
claim  be  prosecuted.— Lay  v.  Lay,  79  So.  291. 
«=s>62(2)  (La.)  Acts  of  drainage  board  crratd 
by  Act  No.  165  of  18&8,  in  acquiring  state  land 
from  private  orphan  asylum,  and  transfHTiBf 
it  to  dty  of  New  Orleans,  were  not  bindinz  bj 
estoppel  on  the  state  board  being  mere  Iocs! 
agency.— 6tate  v.  New  Orieans  Land  Co.,  7i 
So.  510. 

Under  Civ.  Code,  art.  2272,  providing  tba: 
the  act  of  confirmation  or  ratificatitKL  of  oblin- 
tion  against  which  law  admits  action  of  nul:ii.v 
or  rescission  is  valid  only  when  containing  tbt 
substanoe  of  tlie  obligation,  mentimi  of  the  too- 
tive  of  the  action  of  rescission,  and  the  inten- 
tion of  supplying  the  defect  on  which  it  is  foTmo- 
ed,  an  estoppel  cannot  be  based  on  a  lpfi<d^- 
tive  act  which  does  not  contain  such  matter. 
-Id. 

(B)  OM«BAe  •(  Blatovis«l> 

$=>70(1}  (La.)  In  the  absence  of  assumption  >- 
responsibility  for,  or  misrepresentation  of.  iIk 
titie  of  land  conveyed,  there  can  be  no  grour- 
for  estoppel  in  that  renect— State  t.  New  iit- 
leans  Land  Co.,  79  8&  S15. 
®=>92(3)  (Ala.)  In  a  siut  afoinst  a  grantee  t.- 
foreclose  a  mortgage,  and  for  a  defiaency  if 
cree.  based  upon  a  redtat  ot  assumption  of  li- 
ability in  the  deed,  the  jgrax^ee  was  not.  be- 
cause he  accepted  raits  from  the  property,  c- 
topped  to  deny  his  knowledge  of  8n<^  clause, 
where  It  had  been  inserted  hi  the  deed  bv  ti- 
grantor's  fraud.- Eppes  t.  Thompson,  79 
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EVIDENCE. 

8«e  Chattel  Mortgaces,  «=>39:  Criminal  Law, 

«s>304-jS66;  Depositioiu;  WitnesBea. 
For  cTideoce  as  to  particular  facts  or  Issues 

or  in  particnlar  actions  or  proceedings,  see 

alao  the  varions  specific  topics. 
For  review  of  mlings  relating  to  erideiice,  see 

Appeal  and  Brror. 
Reception  at  triid,  see  Tri^  «s»S6-86. 

I.  jirDidAi.  RonoE. 

^s»18  (Miss.)  The  eoart  cannot  judicially  know 
that  abutting  property  wiU  not  be  benefited  by 
paving  the  part  of  a  street  not  occupied  by  a 
street  railroad.— Sparks  City  of  Jackson,  79 
So.  67. 

«=»32  (Ala.)  While  Code  1907,  |  8989.  does  pre- 
scribe how  city  ordinances  may  be  proved,  yet 
by  Acta  1915,  p.  297,  i  7,  courts  are  authorized 
to  take  judicial  knowledge  of  all  ordinancea, 
laws,  and  by-laws  ot  cities  of  the  dass  ot  Kr- 
minfrhanL^HUner  t.  (Hty  of  Mmdiigbam,  79 
So.  261. 

9=>44  (Ala.)  The  Supreme  Court  takea  jodi* 
ciai  notice  that  the  Governor  appointed  a  gen- 
eral guardian  ad  litem  for  Mobile  coun^  aftei 
the  approval  of  Oen.  Acts  1915,  p.  261^Tirst 
Nat.  Bank  v.  Wattera,  79  So.  242. 

n.  PRESUMPTIONS. 

^s»70  (La.)  Where  a  purchaser  alleged  and 
defendant  admitted  a  contract  of  sale,  a  court 
of  equi^  would  rather  asaume  that  the  con- 
tract was  in  the  form  required  tor  a  legal  con- 
tract, as  legalUy  rather  than  ill^iali^  is  pre- 
nimed  In  such  cases^^Consin  t.  Schmidt,  79  So. 
427. 

<=»76  (La.)  Testimony  of  pbyaiclan  and  sur- 
geon, opposing  allowance  of  accounts  of  his  pa- 
tient as  executor  and  sole  heir  of  her  deceased 
mother,  that  be  was  emtdoyed  hj  iMtteif  ■  moth- 
er, and  not  by  the  Datfent  or  her  hoaband,  and 
considered  the  mother  liable,  was  strongly  cor- 
roborated by  fact  that  patient  did  not  deny  snch 
testimony.— Socoession  of  Levitan,  79  So.  829. 
«ss>83(l)  (Ala.)  Where  a  doty  Is  imposed  by 
law  Dpon  an  official  and  record  manlfeating  dis- 
charge of  that  duty  is  preserved,  and  ia  found 
in  a  custody  cocsiBtent  with  its  official  crea- 
tion, presumption  is  that  record  is  correct  rep- 
resentation of  official  act  which  it  purports  to 
memorialize.— Wiley  v.  Wllhite.  79  So.  110. 
4(=»B3(1)  (Misa.)  Where  it  was  admitted  in  the 
record  that  a  courthouse  had  been  burned,  it 
was  fair  to  assume  that  a  survey  had  been  prop- 
erly filed  and  recorded,  where  the  conveyances 
of  the  county  generally  recognized  such  survey 
and  descriptions  in  dealing  with  property.— 
Pearce  v.  Tharpe,  79  So.  69. 
^=>83(3)  (Ala.)  In  partition,  where  complain- 
ant claimed  that  his  father  had  bought  the 
land  from  the  state,  giving  four  notes  there- 
for, and  the  register  of  the  sixteenth  section 
notes  kept  by  public  custodian  showed  payment 
of  the  two  notes  last  due,  it  will  be  presumed 
that  the  other  notes  were  paid,  especially 
where  vendee  has  had  undisturbed  possession 
for  many  years.— Wiley  v.  Wilhite,  79  So.  110. 

m.  BtnEtDEN  OF  FBOOF. 

^^91  (Ala.)  Where  the  answer  seeks  no  af' 
firmative  relief,  the  burden  remains  with  com- 
plainant to  prove  the  material  allegations  of  Us 
bUl,  idtbooi^  the  right  to  relief  is  grounded  on 
negative  averments,  unless  the  subject-matter 
thereof  lies  peculiarly  within  the  knowledge  ot 
the  other  party.— Dinkins  v.  Latham,  79  So. 
493. 

^s»93  (Ala.)  Fact  that  evidence  which  plaintiff 
requires  to  establish  obligations  of  contract  de- 
clared on  is  in  possession  of  defendant  does  not 
excuse  plaintiff  from  proof  in  premises,  or  shift 
burden  to  defendant— Illinois  Surety  Oo. 
Donaldwin,  79  So.  667. 


XV.  JOILBVJMOT,  MATERIAIT»T» 
AND  COlCraTEHOT  IN  OEK- 
EBAI- 

(A)  Fmots  tm  Isaae  mm*  BelevMt  to  Issues. 

_  all3(4)  (Ala.)  In  action  on  note  executed  in 
payment  of  subscription  for  stock  of  plaintiff 
company,  where  d^endant  daims  be  emnted 
note,  relying  upon  fraudulent  representations 
aa  to  par  value  of  the  stock,  the  stock  subscrip- 
tion blank  used  by  plaintift,  a  stock  certificate 
issued  to  third  person  about  the  time  of  de- 
fendant's sDbscriptlon,  and  plalntifTs  stock  book 
are  rdevant  and  competent  to  show  prima  fade 
par  value  of  the  stock.— Lowery  v.  Mutual  Loan 
Soc.,  79  So.  389. 

si  17  (Mias.)  Teatimony  of  doctors  who  treat- 
ed deceased  member  of  defendant  benefit  society 
was  pr<q7erly  excluded  where  application  for  in- 
surance, expressly  waiving  privilege  otherwise 
rendering  testimony  incompetent,  bad  not  been 
introduced  or  referred  to. — Eminent  Household 
of  Columbia  Woodmen  v.  Ramsey,  79  So.  351. 

<C>  Similar  F&ats  a»d  Tvansaetlona. 

4s9l39  (Ala.)  In  ejectment,  where  defendant 
claimed  under  tax  deed,  coUeetM  waa  propetiy 
doiied  rigbt  to  wove  due  notice  by  showing 
what  had  been  bu  general  custom.— Howard  v. 
Tollett,  79  So.  809. 

^»  1 42(1)  (Ala.)  In  action  on  note  executed  in 
payment  of  aubscripti<Hi  for  stock  of  plaintiff 
company,  whm  denndant  claims  be  executed 
note,  relying  nptm  fraudulent  representations  as 
to  par  value,  a  stock  certificate,  issued  to  third 
person  about  the  time  of  defendant's  subscrip- 
tion, is  relevant  and  competent  to  show  prima 
facie  par  value  of  the  stow.— Lowery  t.  Mutual 
Loan  Soc,  79  So.  889. 

V.  BEST  AND  8EOONDAKT  EVIDENCE. 

^3(98(16)  (Ala.)  In  ejectment  under  claim  of 
adverae  possession,  widow  was  properljr  allow- 
ed to  testify  that  deceased  husband  paid  taxes 
on  land,  without  producing  receipts. — Monfee 
V.  Hagan,  79  So.  189. 

4s>l8l  (Ala.)  Sufficient  .predicate  should  he 
laid  for  introduction  of  secondary  evidence. — 
— Crabtree  v.  Street.  79  So.  192. 
«=3t83(3)  (Ala.)  When  paper  alleged  to  be 
lost  ia  fn  poseesBion  of  one  of  two  persons,  or 
is  in  one  of  two  places,  as  predicate  for  sec- 
ondary evidence  of  contents  it  must  be  shown 
that  by  due  diligence  it  could  not  be  found  in 
possession  of  either  person  or  at  either  place. 
—Crabtree  v.  Street,  79  So.  192. 
«£>I86(2)  (Ala.)  Proof  of  contents  of  lost  writ 
^ould  be  made  by  official  in  office  at  time  of 
issue  or  execution,  or  by  some  person  who  ac- 
tually knew  content8.-^!rabtree  v.  Street,  T9 
So.  192. 

VZL  ADHISSIONt. 

(A)  Hatue,  Form,  and  laeldvata  la  Oea- 
eral. 

^»209  (Ala.)  In  suit  to  enjoin  city  from  lay- 
ing  sanitary  sewijr  along  tract  which  city  claim- 
ed was  street,  and  which  complainant  claimed 
was  her  property,  agreed  statement  of  facta 
held  not  to  contain  admission  by  city  of  com- 

alainanf  s  absolute  ownership  of  lands.— City  of 
[otHle     Chapman,  79  So.  566. 

(D)  Br  Aflwats  mw  Othav  lla»raaratatlv«a. 

4sb243(^  (Ala.)  An  agent  or  employ^  cannot 
bind  hie  principal  or  employer  by  a  recital— not 
of  the  res  gestte  of  the  event— of  a  past  act  or 
transaction. — W.  T.  Smith  Lumber  Co.  v.  Mc- 
Lain,  79  So.  870. 

IX.  HEARSAY. 

€=>3I7(5)  (Ala.App.)  Id  action  for  wrongful 
taking  of  plaintiffs  personalty  on  execution 
against  husband,  conversation  between  two 
persons,  as  to  lAat  plaintiff's  husband  had 
said  to  them  as  to  ownership  of  propertr  whan 
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plaintiff  wag  not  immt.  wa«  immaterial.  In- 
competent, and  Olegal.— Hill  t.  Blmore,  70  So. 

X.  DOOUMXHTABT  BTIDXMOB. 

(B)  ■xvapliaeatloHi,     TranMVlytai  mmS 

Csrtiacd  CoplM. 

^=>34l  (Ala.)  A  declaration  of  adverae  poa- 
aeasion  filed  in  the  office  of  the  judce  of  pro- 
bate In  1K08  In  accordance  vlth  Code  1806,  I 
IMl.  la  admlaalble  In  evidence  In  an  action  of 
ejectment  by  heira.— Monfee  t.  Ha*an,  79  So. 
18ft. 

<=>342  (Ala.)  In  partition,  where  complain- 
ant clalmi  aa  heir,  tranacrlpt  of  refiater  of 
ilTteeoth  section  Qotea  autbentlrated  by  state 
auditor  as  public  custodian  by  virtue  of  Acta 
1915.  p.  217,  ytM  admissible  to  show  that  com- 
plaioaufa  father  had  bought  land  from  atate 
and  paid  for  It.— Wiley  t.  WUblte.  79  So.  im 
In  partition,  tranacrlpt  of  register  of  six- 
teenth section  notes  kept  hr  state  auditor  aa 
public  custodian,  under  Acta  1915,  p.  217,  and 
authenticated  by  him,  waa  not  inadmiaaifale  be- 
causc  state  auditor  had  no  power  aa  pnblic 
cuatodian  at  time  tranaactiona  memorialixed 
therein  took  place,  where  the  reglater  at  that 
time  was  kept  by  atate  oomptrtdler  under  Code 
1862,  I  360.-I(L 

(D)  PxwlMtlm,  AvtheHttMtlOB.  ■«<  Hf- 

^^372(11)  (Ala.App.)  A  map  made  pursnant 
to  a  legislative  act  for  the  purpose  of  locating 
the  center  of  a  county  aa  a  county  site  made 
before  the  passage  of  the  act  of  1858  (Acts 
1S57'58,  p.  318).  changioff  the  name  of  the 
county,  was  admissible  as  an  ancient  map  of 
what  it  tended  to'  show  in  a  auit  involving 
county  boundaries.— Ullman  Broa.  t.  State.  79 
So, 

^376(1)  (Ala.App.)  Under  Code  1907.  | 
4003,  where  there  was  affirmative  evidence 
that  books  offered  by  the  plaintiff  were  booka 
of  original  entry,  booka  were  admiaoible  oa 
proof  of  an  account  therein. — Lempkin  t. 
Tbomas.  79  So.  156. 

«»376(9)  (Ala.App.)  The  aalesman  in  an  ac- 
tion on  ac<;ount  teiiUfying  to  making  the  sales 
and  reporting  them  correctly  to  the  bookkeep- 
er, allowing  the  bookkeeper  to  testify  be  made 
the  entries  as  given  to  him  by  the  aalesman 
■was  not  error.— Penney  v.  Grant,  79  So.  271. 
^»383(7)  (Ala.)  In  law  or  equityt  deed  to  pur- 
chaser at  foreclosure  sale,  containing  recitals 
Kbowing  full  compliance  with  terms  of  mortgage, 
la  prima  facie  evidence  of  the  facts  stated  there- 
in, and  Bufficlent  to  establish  validity  of  fore- 
closure aa  against  the  morticagor  and  his  priviee 
in  title  in  tlie  absence  of  contrary  evidence. — 
Dinkins  v.  I,atham.  70  So.  493. 

Rule  that  recitals  in  deed  on  foreclosure  are 
prima  fade  evidence  of  valid  forecloaore  obtains 
aa  to  foredoaure  deed  miode  by  the  mortganee, 
hia  attorney  in  fact,  or  an  auctioneer  OBBaming 
to  execute  tha  power  of  sale^Id. 

ZX.  PABOIi  OB  EXTBniMO  EYI- 
DBROB  AnXOTDTQ  WBtTINOB. 

(A)  Contrftdlotlnv.  VarriMB,  or  MUtmm  to 
Terms  o(  Written  iBBtrHWieat. 

<S=»4i3  (Miss.)  Contract  in  writing  to  deliver 
two  railway  tickets  to  a  person  cannot  be  varied 
by  parol  evidence  that  it  was  to  deliver  one 
ticket  to  that  person  and  one  to  another  per- 
son.—New  Orleans  Northeastern  R.  Co.  v. 
lA>tt.  79  So.  1. 

<©=>4I8  (La.)  Purchase  of  realty  which  appears 
by  written  evidence  of  sale  to  have  been  made 
by  one  person  cannot  be  shown  by  parol  to 
have  been  made  in  reality  by  or  for  another 
person,  where  offer  of  evidence  is  to  affect  ti- 
tle, but  evidence  is  admissible  to  show  pay- 
ment of  promiKsory  oote  or  extinguishment  of 
money  obligation  by  confusion.- Uernheim  t. 
PesBuu,  79  So.  iiZ. 


«=9»4(9(3)  (La.)  Where  minlnc  company'a  sale 

to  caual  company  of  land  for  ripbt  of  way  waa 
made  for  cash,  with  nothing  said  aa  to  further 
consideratiim,  parol  evidence,  in  mintnc  com- 
pany's auit.  as  to  failure  of  consideration 
through  abandonment  of  canol  enterprise,  wus 
properly  rejected  as  proving  something  beyond 
written  contract.- Louisiana  Sulphur  Mining 
Co.  T.  Brimattme  R.  &  Canal  Co..  79  So.  324. 

(B)  iMvalltetla*  Writtm  Isstrameat. 

^s»434(ll)  (Ala.)  In  suit  on  notes  for  price  of 
piano  given  in  trade,  testimony  that  plaintifTi 
agent  misrepresented  he  had  arranged  with 
newspaper  man  for  advertising  was  not  inadmis- 
ttible.  as  varying  instrument  signed  by  defend- 
ants, stating  that  with  piano  defendante  ordered 
book  of  suggestions  to  customers  (of  plaintiC) 
for  newapaper  advertising  at  purchaaer'a  ex- 
pense^—Brenard  UfK>  Co.  r.  Jocoba  &  Padgett, 
TO  8a  SOS. 


(D)  Craatraeltow  w  A»»I1mi 


mat. 

4s»4S0(12)  (La.)  A  writtm  receipt  for  money 
paid  on  account  for  "purchase  price*'  ol  land 
ma)[  be  supplemented  by  parol  evidence^  estab- 
lishing the  amount  agreed  on  aa  die  price.-M^oa- 
sin  V,  Schmidt,  79  So.  427. 
«=»460(3)  (La.)  A  written  receipt  for  money 

{laid  on  account  for  the  "purchase  price"  of 
and,  imperfectly  described,  may  be  supplement- 
ed by  parol  evidence  identifyinj;  the  land.— 
Cousin  V.  Schmidt,  79  So.  427. 
«=»460(6)  (Ala.)  Parol  evidence  is  admianblt 
to  explain  or  remove  uncertainty  or  ambiguity 
which  constitutes  a  latent  ambiguity  in  a  coo- 
veyonce,  but  is  not  admissible  to  ohow  a  lUft- 
take  of  deacription  or  to  vair  or  substitute  a 
differoit  description.— Harris  t.  Byrd,  79  So. 
472. 

•^460(9)  (Miss,)  Parol  evidenM  is  admiaabte 
to  supply  defects  fa  deaetipti<m  where  refer- 
ences are  made  to  other  records  or  deeds  for 
that  purpose.— Pearce  r.  Tharpe,  79  So.  69. 

xiT.  oponoir  evidxhob. 

(A)  CaaelMlOBB  and  Oplalou  mt  Witee— ■ 
es  tm  «*b»mU. 

«=»47l  (19)  (Ala.)  In  action  for  death  under  lo- 
comotive, witneoB  could  say  whether  the  engi- 
neer could  have  seen  deceased. — Porter  v.  Loj- 
isville  &  N.  R.  Co..  79  So.  605. 
<e=>47l(31)  (Ala.)  Where  plaintiff  has  t^tified 
as  to  particular  duties  of  employes  and  servants, 
it  was  proper  to  permit  him  to  be  questioned  as 
to  whether  be  or  another  working  with  him  was 
the  boss  on  a  certain  job.— Choctaw  Coal  k 
Mining  Co.  v.  Dodd,  79  So.  54. 
e=>472{2)  (Ala.)  In  an  action  for  injury  to 
land  by  aepoait  of  water,  muck,  and  roc^  frocn 
an  ore  wai^uer,  testimony,  detailing  the  iojuritv 
to  the  land,  and  stating  its  value  before  acd 
after,  leaving  the  jury  to  Infer  the  damages  i'< 
be  assessed,  held  admissible. — Tennessee  Coal. 
Iron  &  VL  Co.  v.  Bunn,  79  So.  3<i0. 
4=3495  (Miss.)  In  action  for  failure  to  fur- 
nisb  togs,  to  be  sawed  according  to  contract, 
evidence  of  timber  estimatera,  timber  haulers, 
lumber  baulers,  and  lumber  buyers  as  to  tb« 
costs  of  hauling  logs  or  lumber,  and  demaad 
for  the  lumber  and  cost  of  manu&ictiirtDe.  «u 
competent  to  show  daBacea,^-<3artar  t.  Stod- 
dard, 79  So.  225. 

«=»50l(l)  (Ala.)  In  ejectment,  adrerae  pos- 
session  being  an  issue,  it  was  error  to  permit 
witness  to  state  her  conclusion  as  to  lenl 
meaning  and  effect  of  her  possession  witfaoJt 
requiring  her  to  stato  the  facts,  eH>eciallj' 
where  the  facts  were  la  dispute: — Monfee  v. 
Hagon.  79  So.  180. 

(F)  Bffcct  of  Oplnloa  BTK«Ke«. 

(8s>568(7)  (Ala.)  Landlord's  testimony,  as  to 
damages  sustained  by  tenant's  failure  to  vaeste 
for  nonpayment  ol  rent  ia^ccordonn  with  de- 
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mand,  that  he  woold  indst  h«  wai  damaged 
¥140  or  $150  held  mere  condusioo  or  apecala- 
tion  without  probatiTe  force. — DUlard  T.  John- 
eon,  79  So.  106. 

Xm.  EVlDElfOE  AT  FORMEB  TRIAL 
OB  Hr  OTHBB  FBOOEEDUfO. 

^=»575  (Ala.)  TMtimon;  of  witnesqes  at  a  for- 
mer trial  in  any  event  is  admissible  only  to  im- 
peach him,  and  not  as  original  evidence. — Por- 
ter T.  Louisville  &  N.  R.  Co..  79  So.  605. 
^=>581  (Ala.)  Plaintiff  aepking  to  introdnce 
record  of  testimony  of  former  trial  had  the 
burden  of  showing  diligence  to  find  the  vit- 
nessea,  and  could  not  inouire  of  witaessea  what 
efforts  were  made  by  defendant  to  find  the  ab- 
sent witness,  since  he  could  in  no  erent  rely  up- 
on such  efforts.— Porter  t.  Loulaville  &  N.  R. 
Co..  79  So.  606. 

Testinumy  of  two  witn«Mea  on  vague  infor- 
matinn  or  belief  that  an  absent  witnesa  may 
have  beeu  without  the  state,  and  issuance  of  a 
subpccna  to  one  county  the  return  of  which  was 
not  ahown  in  the  record,  did  not  show  aufficient 
diligence  to  warraat  the  introduction  in  eri- 
dence  ol  the  testimony  of  inch  witness  at  a 
former  trial.— Id. 

«s»582(3)  (Ala.App.)  If  a  witness,  either  in 
dvil  or  criminal  casee,  has  given  testimony  in 
the  coarse  of  judicial  proceeding  between  the 
parties  before  a  competent  tribunal  and  subse- 
quently dies,  it  ia  admissible  to  prove  the  sub- 
stance of  the  testimony  he  gave  formerly,  and 
a  transcript  of  evidence,  taken  before  a  justice 
of  the  peace,  was  admissible  in  connection 
with  testimony  of  the  court  reporter.— Lamp- 
kin  T.  Thomas,  79  So.  156. 
^=»582(4>  (Ala.)  In  action  for  death  under  lo- 
comotive, bill  of  ezceptioos  reserved  on  former 
trial  to  show  what  the  engineer  then  testified 
was  not  admissible.— Pwter  T.  LoulaTille  &  N. 
B.  Co.,  79  So.  ms. 

ZZT.  WEXOHT  AMD  SVFFIOIEKOT. 

^587  dGss.)  Acts  may  be  eaUbllahed  tv  cir- 
cnmstanoes.  but  the  dnntmstauces  must  be  tltose 
within  the  personal  knowledge  of  Uw  witness. 
—Banks  v.  Banks,  70  8o.  8U. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  €=>&44,  677,  Crim- 
inal taw,  <^1088,  lOeO;  1092,  lOM,  1182; 
Evidence,  ^=»5S2. 

H.  SEVTItliMEMT,  UOimO,  AHD 
F1XIKG. 

<^4I(D  (Ala.)  Under  Code  1907,  |  3019,  pro- 
viding that  a  bill  of  exceptions  must  be  sign- 
ed within  90  days  follomng  its  presentation, 
where  trial  was  had  on  January  6th,  and  the 
bill  of  exceptions  was  presented  to  the  court 
on  April  4tfa,  and  not  signed  until  July  19th, 
a  motion  to  strike  must  be  granted.— Lusk  v. 
Champion  Begister  Co.,  79  So.  16. 

EXCHANGE  OF  PROPERTY. 

See  Kvidence.  <&=»434. 

EXECUTION. 

See  Attomn^  and  Client,  «s3l01;  Evidence, 
«»317;  rMal,  «s»S4. 

V.   STAY,  qUAlBIWG.  VAOATINQ.  AND 
BELIEF  AQAINST  EXECUTIOM. 

4=9 1 72(4)  (Ala.)  In  suit  to  enjoin  execution  of 
judgment,  averment  of  amended  bill,  as  to  date 
of  first  notice  to  complainant  of  judgment 
against  him,  held  not  sustained  by  evidence. — 
Barton  v.  Burton  Mfg.  Co..  79  So.  664. 

In  suit  to  enjoin  execution  of  judgment,  bur- 
den of  proof  was  upcui  complainant  to  establish 
tail  lack  of  notice  of  existence  of  jiidgment  in 
time  to  apply  to  eonrt  of  its  rendition  to  have 


it  set  aside,  because  he  had  no  knowledge  of 
suit  nntn  after  rendition.— Id. 

VH.  SALE. 
(D)  Conveyanee  to  Pnrofcaaer. 

«=s>3i9  (La.)  A  sheriff's  deed,  without  the  writ 
and  judgment  or  order  of  court  authorizing  it, 
is  not  sufficient  evidence  of  a  transfer  of  ti- 
tle.—Bonssel  V.  New  Orleans  Land  Co.,  79  So. 
800. 

Xn.  WBOirOFUL  exegutiok. 

«s»459  (Ala.App.)  Neither  the  sberitF  nor  any 
one  else  was  justified  in  taking  her  proper^ 
from  a  wife,  under  any  writ  from  the  court  or 
otherwise,  directed  against  her  husband.— Hill 
V.  Elmore,  79  So.  148. 

^»462  (Ala.App.)  If  any  part  of  property 
levied  on  was  property  of  execution  defend- 
ant's wife  when  sheriff  levied  and  took  it,  sher- 
iff and  judgment  creditor  who  instigated  levy 
are  liable  to  wife  for  value.— Hill  v.  Elmore, 
79  So.  148. 

^=3470  (Ala.App.)  Special  pleas  to  counts  for 
trespass  and  conversion,  confessing  the  taking, 
but  alleging  property  was  taken  under  legal  pro- 
cess, regularly  issued  out  of  court  of  competent 
jurisdiction,  against  uecutioQ  defendant,  but 
not  alleging  property  was  his,  were  demurrable. 
—Hill  v.  Elmore,  79  So.  148. 
^=M7I  (AlaApp.)  In  action  in  trespass  and 
conversion  for  wrongful  taking  of  personalty  on 
execution  against  plaintilTB  husband,  source  of 
plaintiff's  title  was  relevant,  and  it  was  compe- 
tent for  her  to  prove  by  a  witness  she  obtained 
money  with  which  property  was  bou^t  from 
her  fatiier.— Hill  v.  Ehnore.  79  Sol  148. 

When  indemnitor  is  joined  with  sheriff  in 
trespass  for  wrongful  levy,  bond  and  other  facts 
tending  to  show  participation  in  or  ratification 
of  levy  are  admissible. — Id. 

In  action  for  wrongful  taking  of  pers(malty 
on  execnticm  against  plaintiff's  husband,  mort- 
gage given  by  plaintiff  before  levy  against  hus- 
band was  admisaible  as  tending  to  refute  de- 
fendants' contention  she  did  not  claim  property 
until  after  levy. — Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Adverse  Possession.  «s»62;  Appeal  and 
Error,  ^3>1041;  Descent  and  Distribution; 
Bvidence.  «s76;  Infanta,  «=988;  Wills. 

n.  APPOnfTMEWT,  QPAUFIOATIOir. 
AMD  TEHUBE. 

®=>I0  (La.)  Where  a  husband  abandons  his 
wife,  and  goes  and  resides  with  another  wo- 
man, the  wife  cannot  follow  him,  and  her  domi- 
cile does  not  follow  his,  notwithstanding  Civ. 
Code,  arts.  39, 120,  and  at  her  death  at  his  for- 
mer residence  she  would  be  domiciled  there, 
in  respect  to  jurisdiction  over  her  succession. 
—Succession  of  Lasseigne,  79  So.  873. 
«s»S7(l)  (fifisB.)  Where  administrator  fully 
administered  and  filed  final  accoimt,  but  after 
ita  approval  misappropriated  money  and  ab- 
sconded, the  distributees  may  sue  on  bond 
without  having  an  administrator  de  bonis  non 
appointed  to  bring  such  action,  notwithstand- 
ing Code  1906,  »  2031.  2032  (Hemingway's 
Code,  H  1696,  im).-Davis  v.  State,  79  So. 
764. 

IV.  OOLUBCTION  AlfS  MAHAOEVEirT 

OF  ESTATE 

(A]  In  G«>nera.l. 

«=>l09a)  (Ala.)  Under  Code  1907,  J  2697,  in 
the  administration  of  the  estatea  of  deceased 
persons,  reimbursement  out  of  the  general  es- 
tate for  reasonable  costs  and  expenses,  incur- 
red in  good  faith,  is  allowed.— E^rst,  Nat.  Bank 

V.  Watters,  79  So.  242. 

«s>l1i(l)  (Ala.)  In  Alabama  the  right  of  re- 
'imbursement  to  personal  representatives  tar 
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costs  and  expeDsei  of  litifstioii  or  legal  pro- 
cedure, QotwitfastandinK  its  failure  or  success, 
depends  on  good  faith  iu  prosecutiog  or  defend- 
iag,  and  on  the  reasonable  necessity  for  the  «x- 
penditare.— First  Nat.  Bank  t.  Wattera,  79  So. 
242. 

(B>  Rckl  Pro»«vtT  M<  JutmfKtm  Thmwtm. 

^»t38(l)  (Ala.)  No  precise  form  of  words  in 
a  will  is  necessary  to  aatborize  an  executor  to 
sell  land;  it  beiag  sufficient  that  the  intention 
to  confer  the  power  is  apparent— Hardeman  t. 
Hardraaan,  79  So.  356. 

V.  AIXOWAVOE8  TO  SUJtVlVUlO 
WXiPE.  HUSBAND.  OB 

^»I73  (Ala^  The  exemption  to  widow  and  mi- 
nors under  Code  1886,  |  2072,  is  absolute,  and 
not  a  part  of  their  distribuUve  share  of  the 
estate,  and  title  thereto  never  Tests  in  the  per- 
sonal repreaoitatlTe.— Barton  t.  Laundry,  79 
So.  308. 

VX.  AIXOWAirOE  AUD  FATICBHT  OT 

OXJOMS. 
(B>  Prca«Btft<loB  hb«I  Allowaae*. 

«B»222(1)  (AJa.)  fnie  reciater  was  aot  anthor- 
ised  to  allow  clalma  aguut  the  estates  of  de- 
cedents not  presented  and  proTen  aa  required 
by  tbe  statutes  of  nondaun  (Code  1907,  H 
2589,  2^).— Burgess  T.  Burgess.  79  So.  193. 
^»225(2>  (Miss.)  A  claim  against  an  estate  of 
a  decedent,  although  not  presented  within  one 
year  as  required  by  Code  1906,  f  2107  (Heming- 
way's Code,  I  1775),  is  not  barred  where  no- 
tice to  present  claim  was  not  published  for 
three  weelu  and  proof  of  publication  was  not 
filed  as  required  section  210S  (section  1771). 
— Bontwell  t.  Farmers'  &  Traders'  Bank,  79 
Sa  1. 

xz.  Aooomrrnro  akd  aem^EMEm. 

(B)  PFoe«edliiKS  'or  AoconntlnK. 

«»473,  474(5)  (Ala.)  Tbe  finding  of  the  reg- 
ister as  to  claims  against  the  estates  of  de- 
cedents, after  remoral  of  the  administration 
into  the  diancery  court,  has  the  effect  of  a 
jury's  Tercet.— Burgess  t.  Burgeaa,  79  So. 
198. 

IB)  Mtrntlmgh  SattllMK,  Opoabv,  mm*  Bo* 

«3>5I3(12)  (Ala.)  Where  administrator  applied 
to  probate  court  for  final  settlement,  and  court 
entertained  jurisdiction,  contest  being  had,  and 
final  decree  entered  against  administrator,  who 
was  thereby  discharged,  decree  was  conclusive 
ou  administrator  as  to  right  to  sue  in  equity 
for  advancements  to  widow  and  minor  children, 
which  probate  court  disallowed  because  of  non- 
compliance with  statute.— Carpenter  t.  Carpen- 
ter, 79  So.  S86. 

xm.  XAABIUTIE8  OIT  ADMI1IX8TBA- 
TIOH  BOHDS. 

«s»537(7)  (Miss.)  Where  estate  was  fully  ad- 
ministered and  final  account  allowed,  the  dis- 
tributees, in  action  on  administrator's  bond, 
fullowing  misappropriation,  need  not  make  the 
administrator  a  party  defendant,  under  Code 
lOOG.  8  ^CS-t  (Hemingway's  Code.  |  2170),  au- 
thorizing suit  against  any  one  or  more  liable  on 
a  bond.— Davis  v.  State,  TO  So.  761 

EXEMPTIONS. 

See  Executors  and  Administrators,  4=9173; 
Homestead;  Taxation,  <g=)98. 

I.  KATURE  ABB  EXTEBT. 

<A)  llatwre,  CrcstloM.  Darsttoa*  u«  Bt- 

feet  Im  Gene»l. 

(Ala.)  Exemndon  laws  are  founded  in  a 
^rit  of  humanity  and  boievolence,  and  are 


liberally  construed,  but  not  aniiist  obviono  in- 
tention or  manifeBt  jii^ee.--Barton  t.  Laun- 
dry, 70  So.  ao8. 

EXPLOSIVES. 

4=9 1  (Ala.)  A  city  has  no  power  to  aboolately 
prohibit  the  use  of  gasoline,  bensine,  and  naph- 
tha, but  merely  to  r^ulate  and  control  the  sale, 
use,  and  disposition  thereof. — Standard  Oil  Co. 
V,  City  of  Birmingham,  79  So.  489. 

(Ala.)  An  ordinance  providing  for  the  in- 
spection of  gasoline,  bensines,  naphthas,  and  re- 
quiring the  specific  gravity  thereof  at  60  degree's 
Fahrenheit  to  be  between  68  and  84,  is  void 
for  uncertainty,  and  because  unreasooable  and 
impossible  of  perfom^ance ;  the  specific  gravity 
of  heaviest  substance  known  being  only  22.5.— 
Standard  Oil  Ca  v.  City  of  Birmin^m.  79 
So.  489. 

4s>3  (Ala.)  An  ordinance  that  "gasolines,  ben- 
zines, and  naphthas  shall  have  a  specific  grav- 
ity at  80  degrees  Fahrenheit  d  not  less  than 
68  or  m<H-e  than  84,"  being  clearly  egmresswl 
and  unambiguous,  will  not  be  constmeo  as  if 
the  word  "specific"  was  omitted,  and  the  words 
"degrees  Baome"  added  at  the  end,  or  as  though 
there  was  decimal  ptrint  b^re  the  58  and 
although,  being  nnreasooaUe  and  incapable  of 
performance  as  it  stands,  it  would,  by  such  con- 
struction, be  made  reascmable  and  capable  of 
enfoccemcmt.— Standard  Oil  Co.  v.  Gtj  of  Bina- 
inghaa.  70  Sa  489. 

FACTORS. 

See  Brokera, 

FALSE  PERSONATION. 

See  Banks  and  Banking,  «s»2I. 

FALSE  PRETENSES. 

See  Crimbal  Law,  «»970. 

^=>9  (Fla.)  To  constitute  the  obtaining  of 
money  by  false  pretenaes,  there  mast  not  only 
have  been  a  false  representation  by  d^endant. 
believed  by  the  other  party,  but  the  latter  moffi 
have  parted  with  his  property  to  defendant  be- 
cause of  the  representations.— Clifton  v.  Stale. 
79  So.  707. 

False  representatiims  of  a  fact  by  one  per?«>a 
to  eoother  to  obtain  property  from  the  latter 
must  be  such  that,  if  the  fact  was  as  represent- 
ed, the  latter  would  be  under  a  doty  or  desire  to 
part  with  the  demanded  property. — Id. 
«=3lO  (Fla.)  A  Btntemeot  of  fact  to  a  paWj- 
board  charged  with  disbnrsinK  public  moufj-*. 
which  does  not  place  on  it  the  dn^  to  ifisbnrsf 
tbe  public  funda.  cannot  be  the  subject  of  a 
false  representation  so  as  to  constitate  tbe 
crime  of  obtaining  money  thereby. — Clifton  v. 
State.  79  So.  707. 

^»3f  (Fla.)  An  Indictment  for  obtaininK  dob- 
ey  by  false  pretenses  should  allege  the  connec- 
tion between  the  representation  and  the  d^v- 
ery  of  the  property,  when  a  natural  connect:>'a 
between  the  two  is  not  shown.— Oiftiw  r. 
State,  79  So.  707. 

In  an  Indictment  for  obtaining  money  by  fa:<« 
pretenses,  it  is  insufficient  to  allege  that  de- 
fendant's representations  induced  prosecutor  f 
part  with  his  proper^,  but  the  causal  connec- 
tion between  the  statement  and  the  delirery 
must  be  alleged  or  appear.— Id. 
4=^3 1  (Fla.)  An  indictment  for  obtaining  prop- 
erty by  false  representations.  In  which  tbcre  :< 
no  allegation  that  but  for  such  representatii^^i^ 
prosecutrix  would  not  have  parted  with  her 
property,  is  fatally  defective.--Green  t.  Stat^. 
79  So.  712. 

Information  not  showing  a  material  reiati'-^r 
between  the  alleged  false  statement  and  the  de- 
livery to  accused  of  the  property  he  is  charts' 
with  obtaining,  and  not  showing  why  the  fal<' 
statements  induced  the  owner  to  part  with  tfc* 
property,  is  fatally  defectln.-'U.  r 
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FEDERAL  EMPLOYERS'  LIABIUTY 
ACT. 

See  Master  and  Serrant,  ^^00}i,  26S. 

FELLOW  SERVANTS. 

See  Haeter  and  Serraat,  «s>180-18{L 

FENCES. 

«=>28<2)  (Ala.App.)  Affidavit  chargioK  that  de- 
fendant wUlfnllr  and  malicioaBly  committed  a 
trespass  b;  seveHng  from  affiant's  freehold  a 
wire  fence  did  not  diarse  offense  defined  hy 
Code  1907,  {  7833,  au  amended  by  Acts  1911,  p. 
625,  nor  any  other  offense.— Riding*  t.  SUte,  70 
So.  141. 

FERTILIZERS. 

See  Agrictiltare,  «=»7;  Contracts,  ^lOS. 

FICTITIOUS  PERSONS. 

See  Banks  and  Banlcing,  «=:3l48,  1S2. 

FINES. 

See  Criminal  Law,  ^^1218;  Mnnicipal  Cor- 
porations, ^»524. 

FIRES. 

See  Carriers,  ^»1S6,  177;  Corporations,  ^s> 

306;  Necrligence.  ^134. 

^7  (Miss.)  Under  Code  1906.  S  "4988  (Hem- 
ingway's Code,  I  3257),  imposing  penalty  for 
setting  fire  negligently,  one  damaged  by  fire  ao 
set  may  sue  in  one  action  for  actual  damages 
and  the  penalty.— Uloster  Lumber  Go*  t.  Wil- 
kinson, 79  So.  96. 

FISH. 
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.  »I0(1)  (Fla.)  Acts  1915,  c.  6877,  reqniring 
additional  license  fee  of  aliens  or  nonresidents 
on  boats  used  in  fishing  in  whole  or  in  part  by 
such  alien  or  nonresident  in  addition  to  the 
l>oat  license,  is  not  qualified  by  the  proriaioDS 
that  payment  of  licenae  tax  ahall  not  b«  re- 
quired of  persons  fishing  with  hook  and  line  or 
with  rod  and  reel.— Curry  t.  Moran,  79  So.  637. 
^=»10(1)  (Fla.)  Information,  charging  the  de- 
fendant, an  alien  or  nonresident,  with  fishing  in 
the  salt  waters  in  the  state,  not  for  bis  in- 
dividual use,  with  hook  and  line,  without  a 
license,  states  no  offense  under  Iaws  1915,  c. 
0877,  since  the  exemption  of  those  who  fish  with 
hook  and  line  extends  to  such  aliens  or  non- 
residents.—Curry  Moran,  79  So.  630. 
€=>I5  (Fla.)  Ad  information,  alleging  that  de- 
fendant, an  alien  or  nonresident,  engaged  in 
taking  neb  with  a  hook  and  line  in  the  salt  wa- 
ters  of  the  state  in  a  boat,  engaged  in  the  fish- 
ing industry  and  operated  in  part  by  defendant, 
states  an  offense  under  Acts  1915,  c.  6877.— 
Currr  T.  Sformn.  79  So.  687. 

FIXTURES. 

^=321  (Ala.)  Such  machinery  as  was  attached 
to  land  add,  and  therefore  a  fixture,  was  with- 
in effect  of  vendor's  lien;  It  not  appearing  that 
through  any  agreement  between  seller  and  buy- 
er the  machinery  was  to  be  or  remain  person- 
alty.—Faulkner  V.  Fowler,  79  So.  257. 

FORFEITURES. 

See  Insurance.  «=s>745;   Sheriffs  and  Consta- 
bles, ^=>e ;  Usury,  «=>76.  144. 

FORGERY. 

See  Criminal  Law,  «a>S71,  517,  696. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «B>193tt-19& 


FRAUD. 

See  Appeal  and  Error,  ®=»1056;  Bills  and 
Notes,  ^103;  Contracts,  «=>^  259,  274; 
Corporations,  ^=s»433,  521;  Counties. 
177;  Deeds.  'S=!9211;  Ejectment,  ^26; 
Klections,  «»232;  p:Btoppel,  «=>^;  Evi- 
dence. «=>113,  142,  434;  Fraud,  «3»41; 
Frauds,  Statute  of;  Fraudulent  Conveyanc- 
es; iDBunmee,  4=»688-,  Judgment,  <@=>407; 
Ubel  and  Slander,  ®=»6,  56;  Mortgages,  9=3 
369;  Pleading,  «=>8,  12;  Sales,  ^124; 
Set-Off  and  Counterclaim,  '3=='27:  Trade- 
Marks  and  Trade-Names,  «=>67;  Trial, 
121,  240,  244,  252;  Vendor  and  Purchaser, 
«s»239. 

IX.  AOnOVB. 
C&)  BtA«a  of  ActloM  nad  Datonsca. 

«»3I  (Ala.)  Where  a  person  baa  been  induc- 
ed to  enter  into  a  contract  by  material  misrep- 
resentations of  the  other  party,  instead  of  re- 
M^nding  contract  and  recovering  consideration, 
he  may  stand  on  the  contract  and  recover  the 
damages  resulting  from  the  fraud.— Lowery  v. 
Hntnal  Loan  Soc,  79  So.  389. 

(B)  Parties  aad  Pleadlmr. 

<^=>4I  (Miss.)  A  bill  of  complaint  Arid  to  state 
a  cause  of  suit  for  inducing  plaintiff  to  accept 
notes  indorsed  to  plaintiff  without  recourse  in 
payment  of  price  of  property  sold  by  plaintiff 
to  defendants;  the  value  of  the  notes  having 
been  fraudulently  misrepresented.— Coast  Real- 
ty St  Colony  Co.  v.  Security  Trust  Co.,  79  So. 
848. 

(O)  Bvldenee, 

9=s>50  (Ala.)  Fraud  is  never  presumed,  but 
must  be  proved.— Corinth  Bank  &  Trust  Co. 
V.  Pride,  70  So.  265. 

rB)  Trial,  Jadyment,  and  Review. 

^=964(3)  (A]a.App.)  In  action  for  fraud  in  sale 
of  automobile,  whether  representations  were 
made,  and  whether  they  were  false,  AeM  for  the 
jury.— F^n  Ped  Go.  t.  Harrison  Coi.,  79  So. 
144. 

FRAUDS.  STATUTE  OF. 

▼X.  BEAI.  ntOPBBTT  AMP  SSTATEB 
AND  niTEltSSTS  THEREIN. 

^=>74(1)  (La.)  Where  mining  company's  sale 
to  canal  company  of  land  for  right  of  way  was 
made  for  casn,  with  nothing  said  as  to  further 
consideration,  parol  evidence,  in  mining  com- 
pany's suit,  as  to  failure  of  consideration 
through  abandonment  of  canal  enterpriee,  was 
properly  rejected  aa  affecting  title  to  realty.— 
Louisiana  Sulphur  Mining  Co.  t.  Brimstone 
R.  A  Canal  Co.,  79  Sa  824. 

FRAUDULENT  CONVEYANCES. 

See  Pleading,  €=>8,  21. 

OX.  KEKEDZES  OF  CREDITOBS  AND 

FimCHASERS. 
<A)  Peraoaa  Entitled  tm  Assert  lavjaidltr* 

«=9208  (Ia.)  ITnder  Civ.  Code,  arts.  1971. 
1J>S7. 1993,  a  debtor's  alleged  frauds  committed 
prior  to  the  indebtedness  upon  which  the  credi- 
tor declares  gave  the  creditor  no  right  of  ac- 
tion.—Hibernia  Bank  &  Trust  Co.  v.  Louisiana 
Ave.  Realty  Co.,  79  So.  554;  Interstate  Trust 
&  Banking  Go.  v.  Same,  Id.  557. 
4S=»209  (Ala.)  A  conveyance  by  a  husband  to 
his  wife,  though  fraudulent  and  with  intent  to 
defrand  creditors,  was  valid  as  to  one  wlui  was 
not  a  creditor  at  the  time  at  such  conveyance. 
—Smith  T,  Thompson,  79  So.  196. 

(B)  Remedies  on  Gronad  of  Halllly  of 
Trnnster. 

<g=3226  (La.)  A  "simulated  contract"  is  one 
which,  though  clothed  in  concrete  form,  has  no 
existence  in  fact,  and  it  may  at  any  time,  and 
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St  the  demand  of  any  peraoD  In  IntereBt,  be 
declcred  a  sham,  and  ma;  be  Ifnored  by  oredi- 
tors  of  the  apparent  vendor.— Hibernia  Bank 
A  Trust  Go.  v.  Louisiana  Ave.  Itealtr  Co.,  70 
So.  054:  Interstate  Trust  ft  Banking  Co. 
Same,  Id.  557. 

(D)  Jarls«telloa.  Umitatlova.  mm*  l4Mke*. 

4=>248  (La.)  ITnder  Civ.  Code.  arts,  mi, 
1987,  1003,  a  cri'ditor'a  suit  based  on  his  debt- 
or's frauds  uot  begun  until  more  than  a  year 
after  such  albg^d  frauds  Is  prescribed. — Hiber- 
m9  Bank  &  Trust  Co.  v.  Louisiana  Ave.  Realty 
Co.,  79  So.  S54;  IntersUta  Trust  &  Banking 
Co.  T.  Same,  Id.  S5T. 

*  (P)  FlMdlMff. 

^263(1)  (La.)  A  creditor  who  believes  that 
tiis  debtor  disposed  of  his  property  with  fraud- 
ulent intent,  but  is  without  means  of  knowing 
whether  the  debtor  has  done  so  for  a  real  con* 
sideratioQ  with  a  purchaser's  connivance,  or 
has  merely  executed  a  paper  title  as  a  sham, 
may  attack  such  transaction  in  a  single  action 
by  pleading  bis  cause  in  the  alternative.— Ui- 
bernia  Bunk  &  Trust  Co.  v.  Louisiana  Ave. 
Realty  Co..  79  Sow  S54:  Interstate  Trust  & 
Baok^  Go.  T.  Same.  Id.  567. 

FUNERALS. 

See  Telegraphs  and  Telephones,  ^s»6T. 


See  Fisb. 
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L  OAXBZJirO  COHTRAOTS  Am 
T&AXaAOTXOXB. 
(A)  IfKtar*  M«  Taai«ltr. 

4=>ll  (Ala.)  A  vendor  of  lands,  because  the 
contract  provided  that,  if  certain  "personal" 
lands  conveyed  by  him  were  worth  more  than 
$5  an  acre,  the  vendee  sbonld  pay  the  excess 
value,  was  not  prevented  from  enfordog  his 
vendor's  lien;  contract  not  being  a  speculatiTe 
venture.— Dixie  Industrial  Co.  T,  Benson,  79 
So.  615. 

GARNISHMENT. 

See  Bankruptcy,  <t=>433. 

n.  FEKSONS  Am  FBOPERTT  SITB- 
JEOT  TO  OABNISBMENT. 

(Ala.)  The  eompenaation  of  public  offi- 
cers is  not  subject  to  garnishment;  the  sub- 
jection thereof  to  garnishment  being  contratr 
to  public  policy,— Jalfe  v.  McAdory,  79  So.  391. 

GASOUNL 

See  Ezidosivefl,  ^s>l. 

GIFTS. 

H.  CAUSA  MORTIS. 

4^82(1)  (MiBs.)  Kvidence  held  not  to  anst^Q 
defendant's  claim  that  he  was  the  donee  of  a 
fdft  of  perfionalty  causa  mortia,  in  accordance 
with  prior  aRreement  with  the  donor.— Price  v. 
Holmes,  78  So.  $9. 

GOOD  WILL 

See  Trade-Marks  and  l>ade-Names,  4s»37. 

GRAND  JURY. 

See  Criminal  Law,  ^=»107. 

^=>2  (MiRS.)  Lows  1914.  c.  264.  |  3,  relafdng 
to  impaueliug  grand  jur.v.  was  necessarily  re- 
pealed by  Laws  1910,  c.  253,  under  Const,  i  61 ; 
section  3  not  being  brought  forward.— Bell  v. 
Ktate,  79  So.  S5. 

«=»29  (Miss.)  Laws  lOlfi,  c.  25-3.  simply  makes 
it  mandatory  upou  the  circuit  judge  to  impanel 


a  grand  jnry  during  the  first  half  of  ea<^  term 
of  the  court,  but  does  not  limit  time  durln; 
which  the  grand  jury  may  continue  in  session 
to  the  first  half  pf  such  term.— Bell  v.  State,  79 

So.  85. 

The  circuit  judge  has  power  to  recall  the 
grand  jury  after  diiicbarging  it. — Id. 
9s»42  (La.)  Where  the  grand  jury  on  investi- 
gating a  charge  of  murder  by  a  policeman  re- 
turned "not  a  true  bill,"  its  return  was  prima 
facte  evidence  that  the  policeman  did  not  com- 
mit a  crime.— Jones  v.  Citr  ct  New  Orieaaa. 
79  Bo.  86S. 

GUARDIAN  AND  WARD. 


See  EvideBce, 
Persona, 


,  Infknts,  4b»S3;  Insane 
Statutes,  «a>21& 


HABEAS  CORPUS. 

t.  NATURE  AHD  GROUKDS  OF 
REMEDY. 

(Sla.)  The  writ  of  habeas  corpus  CBonot 
be  used  as  a  substitute  for  a  motion  to  qnash.- 
Crooke  V.  Van  Pelt.  79  So.  166. 

(Ela.)  The  writ  of  habeas  corpna  eannat 
be  used  as  a  substitute  for  a  writ  oC  error.— 
State  V.  Dillon,  79  So.  29. 

^sa4  (Fla.)  The  writ  of  habeas  corpus  cannot 
be  used  as  a  substitute  tor  a  writ  of  error  or 
an  appeal.— Croohe  v.  Van  Pelt,  79  So.  166^ 
^»27  (Fla.)  Habeas  corpoa  is  appropriate 
where  a  person  is  held  on  a  warrant  of  arrest 
when  the  court  is  without  jurisdiction. — Ex 
parte  Davidson,  79  So.  727. 
^>29  (Ela.)  On  habeas  corpus  for  disdiarge 
from  eusto^  to  answtt  to  a  charge  of  crime  it 
most  be  flhown  that  ttatnte  onder  whidi  charve 
was  made  is  invalid  or  .that  charge  as  made  is 
not  merely  defective,  but  that  it  wholly  fails 
to  state  an  oflFense  onder  the  law. — Crooke  v. 
Van  Pelt.  79  So.  166. 

^=929  (Fla.)  Habeas  corpus  Is  appropriate 
where  a  person  Is  held  on  a  warrant  of  amst 
when  the  cbarge  fails  to  state  an  offense  under 
the  law.— Ex  parte  Davidson.  79  So.  727. 
^>32  (Fla.)  Habeas  corpus  is  appropriate 
where  a  pemm  is  held  on  a  warrant  of  arrest 
when  the  charge  has  no  basis  in  valid  law  or 
ordinance. — Ex  parte  Davidson,  79  So.  727. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=9l03a-li06e;  Oim^ 
iaslLaw,  4»1162-U72. 

HIGHWAYS. 

See  Bridges;  Constitutional  Law,  «=363,  83: 
Dcdicntion,  ^19,  33,  37,  39,  41.  GS;  Es- 
toppel. 4=»22;  Indictment  and  InformatioD. 
«=>110;  Municipal  Corporationa.  «»2i9. 
281,  dli.  672,  705.  706;  ISegUgeiice.  ^»32; 
Pleading,  «aBl2;  BaOroads,  •»9ab 

m.  ooHSTBircTioir.  JMnavaaaan, 

AHD  REPAIR. 

^s>09  (Miss.)  Contracts  conld  not  properly  be 
let  to  buUd  revetments  on  private  property  ad- 
jacent to  a  road  where  no  right  had  been  ob- 
tained from  the  land  owner  nor  steps  taken  to 
condemn  the  property-— ^omas  v.  Board  ol 
Sini'rs  of  Harrison  County,  79  So.  177. 

Roard  of  anperrisors  cannot  bnild  breakwt* 
ters  for  highway  unless  it  is  reasonably  certtia 
in  the  near  as  distinguished  from  the  remott 
future  that  the  sea  will  mcroach  and  damage 
the  highway.— Id. 

€=3ii3(l)  (Miss.)  lAwa  1910,  c  172,  1  1,  re- 
quires that  board  of  supervisors  or  a  commii- 
sioner  employ  labor  for  work  on  roads,  and  that 
competitive  bids  be  received  after  due  noti^^ 
for  materials  and  sapplies.— HuMnas  Boird 
of  Sup'rs  of  Harrison  County,  79  So.  177. 

Specifications  for  breakwaters  for  road  shonl  ■ 
describe  with  reasonable  certainty  Uoka  of  r>''>i 
to  be  protected  so  aU  bidders  would  have  rigU 
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to  compete,  and  contract  eoold  Dot  b«  varied  hj 
leaving  it  to  judgment  of  engineer  nor  board 
of  snperviaors,  bat,  if  changed  at  all,  conld 
only  be  done  after  notice  describing  change  and 
inviting  bidff,  under  Laws  W19,  c.  172,  |  l.-Id. 

IV.  TAZE8.  AflSESBMEVTS.  AMD 
WOBK  OH  mOHWATS. 


_  122  (MisB.)  LawB  1916,  c.  172,  Heming- 
wnj's  Code,  i  7155,  is  not  uncoDntitutional  In 
that  it  imposee  no  limitation  upon  the  amount 
of  taxes  which  may  be  lerieil  thereunder  for 
road  purposes.— Board  of  Sup'rs  of  Lamar 
County  T.  Quff  A  S.  I.  R.  Co.,  79  So.  90. 
«=9l25  (La.)  Const,  art.  281.  relating  to  pa- 
rochial corporations,  and  fixing  a  10-miII  rate 
of  taxation  for  road  and  bridge  purposes,  as 
amended  pursuant  to  Act  No.  Itl7  of  1910,  was 
superseded  by  K-niill  rate  re-establisbed  by 
art.  201,  as  amended  pursuant  to  Act  No.  236 
of  1012,  BO  that  police  jury  duly  authorised  by 
vote  ma;  impose  parish  tax  of  6  mills  for  five 
years  for  road  purposes,  but  may  not  impose 
another  such  tax  for  same  purpose  on  pro^rtr 
in  particular  wards  called  a  road  district, — 
Uayne  v.  Assessor,  79  So.  280. 
^125  (Mies.)  Code  1906,  I  44G9  (Heming- 
way's CJode,  I  7143)  does  not  limit  to  three  mtlls 
taxes  levied  for  road  purposes  under  Laws  181S, 
e.  172,  Hemingway's  Code,  |  TlSS^Boaid  of 
Sap'ra  cf  Lamar  Comity  v.  GuU  ft  &  I.  B. 
Co.,  78  So.  90. 

HOGS. 

See  At" €c»45. 

HOMESTEAD. 

See  Acknowledgment,  «»20;  Equity,  «=>75. 

L  MATURE,  ACOmSinOlf,  AND 
EXTENT. 

(D)  Propertr  Constttntlnv  HomeateaA* 

^3»8I  (Ala.)  An  estate  in  fee  is  not  necessary 
to  a  r^ht  of  homestead.— Barton  v.  Laundry, 
79  So.  808. 

^s>87  (Ala.)  A  homestead  may  be  situate  on 
lands  which  constitute  the  statutory  aerarate 
estate  of  a  married  woman.— Barton  v.  Xaon- 
dry,  79  So.  306. 

(B)  UablUtles  Bnforeealil*  Asmlaat 
Uoat«Bt»Kd. 

«S390  (Ala.)  If  homestead  la  attnate  on  lands 

constituting  separate  estate  of  married  wo- 
man, she  may  assert  a  claim  to  It  in  defense 
of  an  action  for  subjection  of  lands  to  payment 
for  articles  of  comfort  and  support  of  house- 
hold.—Barton  V.  Laundry,  79  So.  308. 

m.  BIGHTS  OF  SUJttVlVlNO  HUS- 
BAITD,  WIFE.  OHIT.DBBN. 
OR  HETRS. 

•=»I40  (Ala.)  Where  hudMnd  and  wife  owned 
homestead  jtuntly,  and  wife  died  intestate,  leav- 
ing minor  children,  the  husband  did  not  take, 
by  virtue  of  Code  1907,  {  .37(>i>,  a  life  estate 
in  the  wife's  undivided  half  interest.- Barton 
v.  Laundry,  79  So.  308. 

«=>I4I(1)  (Ala.)  Right  of  homestead  where 
the  f^e  is  not  taken  under  the  statutes  is  the 
right  of  the  widow  to  occupy  the  land  during 
her  life.— Chavers  v.  Mayo,  79  So.  594. 
<^  1 42(2)  (Ala.)  Where  husband  and  wife 
owned  homestead  jointly,  and  wife  died  intes- 
tate, leaving  minor  children,  children  took  moth- 
er's interest  under  Code  1907,  i  4204.— Barton 
V.  Laundry.  79  So.  308. 

^=»I46  (Ala.)  If  by  her  alienation  of  home- 
stead the  widow  abandons  sucb  right,  the  heir 
is  given  the  right  to  immediate  possession  and 
right  of  acdon.— Chavers  v.  Mayo,  79  So.  694. 

XV.  ABANDONMENT.  WAIVER.  OR 

FORFEITURE. 
«s9l62(l)  (Miss.)  Where  one  leaves  his  faome- 
Btead  and  goes  to  another  state  and  obtains 


work,  taking  bts  fnmiture  with  him,  and  bis  re- 
turn is  contingent  upon  securing  a  position 
mon  favorable  near  his  homestead,  be  haa  ceas- 
ed to  "reside"  on  his  homestead  within  the 
meaning  of  Code  1906.  f  2167.— Bank  of  Hat- 
tiesbnrg  v.  MoUerc,  79  So.  87. 

HOMICIDE. 

See  Criminal  Law,  «s»121,  126.  126,  19SH. 
S38,  S63,  368,  390,  417,  427.  448,  450,  666. 
678,  696,  726,  730,  763,  764.  776.  796,  798, 
814,  81S,  823,  946:  Grand  Jury,  «a»42:  Jury, 
«B»47,  80, 110.  IBl;  Wttnessea.  «b3240. 

II.  mnELDER. 

(&=99  (Ala.)  In  a  prosecution  for  murder,  it  is 
not  necessary  that  defendant  should  have  en- 
tertahied  the  intent  to  do  an  unlawful  act,  or 
have  nis  mind  fixed  upon  the  unlawful  quality 
of  the  act  he  intended  to  do;  it  being  sufficient 
that  he  intended  to  do  what  he  did,  if  that  was 
unlawful.— Tucker  v.  State,  79  So.  303. 
^18(1)  (AU.)  Since  Code  1907,  S  7084,  makes 
a  homicide  committed  in  the  attempt  to  com- 
mit burglary  or  robbery  murder  in  the  first 
degree,  the  criminal  intent  involved  in  the  com- 
mission of  the  burglary  or  robbery  takes  the 
place  of  malice  aforethought,  or  willful,  mali- 
cious, and  premeditated  kiIIing.~Hardl«y  v. 
State,  79  So.  862. 

V.  BZOVSABI^  OR  JUSTIFIABIiE 
KOMIOIDE. 

^II2(S)  <Ala.^.)  Evidence  that  after -al- 
tercation, defendant  having  gone  into  the  honae 
and  brought  out  a  gun.  deceased  said  he  had 
one  of  those  things,  and  reached  up  to  the  seat 
of  his  wagon,  whereupon  defendant  shot,  does 
not  entitle  hun  to  invoke  the  doctrine  of  setf- 
defraae.- Kufan  v.  State.  79  So.  304. 
^9ll6(3)  (Fla.)  The  imminency  of  danger  to 
defendant  when  he  struck  the  fatal  blow  must 
not  only  be  reasonaUy  apparent,  but  he  must 
also  beueve  the  dangw  to  oe  immlneat.^Ward 
V.  State,  79  So.  699. 

«=>1I6<4)  (Ala.  App.)  If  appearances  produced 
in  defendant's  mind  honest  belief  it  was  nec- 
essary to  kill  deceased  to  save  his  own  life,  or 
himstuf  from  great  harm,  appearances  bang 
such  as  to  impress  mind  of  reaaonaUe  man 
with  necessity  to  take  life,  defendant  was  Jus- 
tified ID  killing  deceased,  if  free  from  fault,  and 
at  his  own  bouse.— Gnxsard  v.  SUte,  79  So. 
266. 

1 1 6(6)  (Ala.App.)  Defendant,  in  shooting 
one  witD  whom  he  had  a  difficulty,  had  a  right 
to  act  on  appearances-  the  other  reaching  to- 
ward the  corner  of  the  house  and  saying  be 
had  a  gun  there.— Grizcard  v.  State,  79  So. 
266. 

125  (Ala.App.)  Where  defendant,  acting  as 
ckptain  of  a  band  of  men  and  carrying  a  gun. 
went  to  deceased's  house  to  whip  him.  ana 
fatally  wounded  him  in  presenting  the  gun  at 
him,  whether  the  death  was  accidental  or  not, 
the  killing  was  murder;  defendant's  act  and 
purpose  navinz  been  nalawful. — Sanders  v. 
Stote,  79  So.  6U. 

VJ.  nroiOTMEWT  AND  INFORMA- 
TION. 

«=3l42(l)  (Ala.App.)  In  the  trial  for  the  mur- 
der of  defendant's  stepoaiighter  where  the  indict- 
ment charged  him  with  accelerating  her  death, 
that  fact  was  for  the  jury  to  determine  from  his 
acts,  and  evidence  of  the  stepmother's  whipping 
the  child  was  not  material- Null  v.  State,  79 

So.  678.   

Vn.  EVIDENCE. 
(A)  Preswoiptloaa  and  Bvrden  of  Proof. 
4s>l5l(3)  (Ala.)  In  prosecution  for  murder 
under  plea  of  self-defense,  accused  should  have 
described  his  position  and  the  circumstances 
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under  yrhieh  be  fired  the  ffttal  >bot,  tn  order  to 
afford  basis  for  an  inference  that  it  reasonably 
appeared  to  bim  that  be  was  tn  peril  to  life 
aiid  limb  and  could  not  extricate  hiiiiBelf  from 
audi  aituatloQ  without  Inrrearinr  that  periL— 
Hardier     State.  79  So.  982. 

<m  A«HlaalMlltT  ta  OcawM. 

«=»I58{3)  (Ala.)  Threats  aarainst  a  class  by 
defendant  in  homicide  may  be  shown,  when  de- 
ceased was  of  that  class.— Patterson  t.  State, 

79  So.  450. 

^158(3)  (Fla.)  Evidence  that  deceased  waa 

one  of  a  group  committing  breaches  of  the 
peace,  where  defendant  waa  employed,  that  de- 
fendant had  a  difficulty  with  one  of  tbem,  and 
said  he  would  stop  them  if  he  had  to  kill  one, 
was  admissible  to  show  hb  premeditated  de- 
sign to  kill  a  human  being.— Ward  t.  State,  79 
So.  699. 

Evidence  that  deceased  was  one  of  a  group 
committing  breaches  of  the  peace,  where  de- 
fendant waa  employed,  that  defendant  bad  a 
difficult7  with  one  of  them,  and  aaid  be  would 
atop  them  if  be  had  to  kill  one,  held  admissible 
to  show  who  began  the  difficulty,  though  it  did 
not  appear  thst  defendant  personally  ui«w  de- 
ceased.—Id. 

^9 1 63(2)  <Ala.App.)  In  prosecution  for  mar- 
der,  defended  on  the  ground  that  accused  was 
attempting  to  arrest  deceased  for  an  aasault  to 
rape  his  daughter,  evidence  of  deceased's  gen- 
eral character  in  any  respect  was  not  admls- 
aible.— Stoner  v.  State,  T9  So.  196. 

In  prosecution  for  murder,  the  fact  that  a 
proaecutiMi  was  pending  against  daeeaaed  for 
an  assault  to  rape  aeenaed'a  daughter,  was  im- 
material.—Id. 

4=9 1 69(1)  (AU.App.)  In  proflecntion  for  man- 
slaughter, it  having  been  shown  kilUnc  was 
done  at  defendant's  home  at  about  4  in  after- 
noon, testimony  deceased  had  gone  across  rirer 
that  morning  with  witness  and  gotten  wUsky, 
etc.,  was  properly  excluded  as  immaterial  and 
irrelevant— Qriszard  y.  State,  79  So.  266. 
«=»l69a>  (AlaApp.)  In  trial  of  defendant  for 
the  munur  of  a  child  1^  alleged  beating,  evi- 
dence diat  the  child  had  been  beaten  by  its  moth* 
er  without  fixinic  the  time  of  such  beating  was 
clearly  immaterial  and  irrelevattt.— Null  v. 
State.  79  So.  678. 

^a»l74(2)  (AlaJlpp.)  Oun  wads  found  tai  the 
wagon  or  on  its  footreat  were  properly  rscelv* 
ed  as  tending  to  support  the  etats'a  theory  that 
deceased  was  in  the  wagon  when  he  waa  shot. 
— Kuhn  V.  State.  79  So.  3M. 
^9l76  (Ala.App.)  In  prosecatian  for  aasanlt 
to  murder,  testimony  of  victim  as  to  nature  and 
extent  of  wound  inflicted  upon  bim  by  defendant 
was  admisKible.— Manley  v.  State,  79  So.  149. 
<S:»I65  (Ala.App.)  In  prosecutum  for  bcMnicide, 
defense  imoK  that  defendant  shot  deceased 
while  deceased  was  in  act  of  committing  a  fel- 
ony, defendant's  proffered  testimony  to  effect 
that  deceased  was  insane  held  to  deprive  de- 
fendant of  said  defense,  in  absence  of  Hhowinft 
that  deceased  was  armed^Lee  v.  State,  79 
So.  153. 

4=>I90{3)  (Ala.App.)  Tn  a  prosecution  for  mur- 
d<^,  there  being  no  evidence  tending  to  show  en 
nssaolt  by  deceased  on  defendant,  defendant's 
evidence  as  to  threats  made  by  deceased  against 
defendant  wa.s  properly  refused.- Moore  v. 
State.  79  So.  201. 

«=3|90(7)  (Ala.App.)  Where  self-defense  is 
shown,  evidence  of  recent  unoommunicated 
threats  is  admisKihIe  to  show  purpose  of  attack  ; 
evidenc*-  of  such  threats  is  frequently  admissible 
in  corroboration  of  communicated  threats,  and 
where  it  is  doubtful  which  party  was  a^gresnor, 
eviiK'ncc  of  umoiiinimii<-iitpd  thmats  is  admissi- 
ble.—Mason  V.  State,  79  So.  199. 
®=>19l  i..\la.Api>.)  In  a  proercution  for  mur- 
der, it  was  not  permissible  for  defendant  to 
prove  the  details  of  a  former  difficulty  with  de- 
ceased.- Moore  v.  State,  79  So.  201. 


(O  Drtmm  Dsalsnsttoaa* 

«s>200  (Ala.)  A  "final  statement."  made  by  a 
person  the  morning  be  was  banged,  that  an- 
other person  was  not  guilty  of  the  crime  was 
not  a  dying  declaration.— Sanders  v.  State,  T9 
So.  »7Ik 

^»2<6(3)  (Ala.App.)  After  proof  deceased  was 
consdons,  tslked  rationally,  and  stated  he  was 
going  to  die,  several  hours  after  he  had  been 
mortally  wounded  by  a  knife,  and  that  deceased 
did  die  about  two  hours  after  the  statement, 
his  declaration  defendant  killed  bim  was  admis- 
sible as  dying  declaration. — ^Moore  v.  States  79 
So.  201. 

^3203(3)  (La.)  In  a  prosecution  for  murder, 
evidence  Asm  not  to  4mw  that  deceased  beUer- 
ed  that  he  had  no  hi^e  of  reeovenr  and  was 
about  to  die  when  he  accused  deKodants  af 
having  shot  and  cut  him. — State  v.  Cutrera,  79 
So.  322. 

•=>2<I3((9  (FiM.)  A  dying  dedaratiw  Is  not  ad- 
missiUs,  unless  it  Is  first  shown  to  the  court's 
satisfactimi  that  deceased  not  aalj  conaidered 
death  iounliMnt^  bat  beUeved  that  he  was  with- 
out hope  of  recovery.— Ward  v.  State,  79  So. 
68a 

•:»203(ff)  (La.)  The  accnaing  dedaratioa  made 
by  one  not  under  oath  or  subject  to  cross^x- 
amlnation  is  Inadmissible  against  the  acccoaed 
as  a  dying  declaration,  unless  there  is  evidence 
showing  to  the  satisfactiiMi  of  the  legal  mind 
that  accuser  when  making  it  had  no  hope  of 
recovery.— Stste  v.  Cntrera,  79  So.  322. 

Where  evidence  did  not  show  that  deceased 
when  be  made  dedaratioa  accusing  defendants 
was  without  hofft  of  recovery,  Ae  testimtmy  at 
deputy  sheriff  as  to  what  deceased  said  riuutly 
after  his  injurr  was  inadmissible  as  a  dying 
declaration. — Id. 

^214(2)  <Fla.)  A  dying  declaraticMi  to  be 
admissible  must  be  confinra  to  the  res  geste.— 
Ward  V.  State.  79  So.  699. 
^>2I5(1)  (Fla.)  There  was  no  merit  in  as 
objection  of  the  admission  of  a  dying  declara- 
tion on  the  ground  that  there  was  other  testi- 
mony npon  Uie  same  matters.— Ward  State, 
79  So.  099. 

«s»2l6  (ria.)  Testim<my  of  witness,  called  to 
testify  as  to  a  dying  declaration,  as  to  whether 
deceSJied  realised  his  condition  to  be  serious, 
and  whether  he  had  any  hope  of  recovery,  was 
admissible.— Ward  r.  State,  79  So.  080: 
^217  (Fla.)  The  better  practice  is  to  re- 
quest a  witness  to  repeat  what  a  drlng  man 
said  about  the  diacn^.— Ward  T.  State,  79 
So.  099. 

■  (B)  Welffkt  uA  Bwfllelcmer. 

«=>2!S0  (Ha.)  Evidence  hdd  sufficient  to  sup- 
port a  conviction  of  manslaughter. — Ward  v. 
SUte,  79  So.  699. 

®=32S7(1)  (Fla.)  Evidence,  In  a  prosecution 
for  assault  with  intent  to  commit  manslai^- 
ter,  held  insufficient  to  jaatiCr  «  conviction.— 
Bailey  v.  Sute,  79  So.  639. 

Vm.  TBIAI.. 

(B)  <|«MtlOM  tmr  ••■IT* 

4s>268  (Ala.App.)  In  a  murder  trial  when 
there  was  evidence  of  defendant's  ill  will  and 
threats,  and  of  bis  beating  the  deceased  child 
with  a  leather  strap,  aa  vrell  as  other  evidence 
affording  an  inference  of  Ids  guilt,  if  believed 
by  the  jury,  it  was  proper  for  the  court  to  re- 
fuse to  direct  a  verdict  for  defendant. — ^Xnll  v. 
sute.  79  So.  678. 

<&=>276  (Fla.)  An  assault  upon  one  with  a 
deadly  weapon  is  not  in  law  ipso  facto  a  jnsti- 
Scation  for  Us  taking  the  otiier's  life.— Ward 
V.  State,  79  So.  699. 

The  existence  of  imminent  danger  reasonablr 
apparent  is  a  matter  of  fact  for  the  jniy  up.4 
the  evidence.— Id.  . 
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fO)  iBatrmUoaa. 

«=»Z94^)  (AU.)  Id  a  murder  trial.  inatructioDs 
that  intoxication  maj  ■ometimes  rebut  the  ex- 
iHtence  of  malice,  and  that  a  man  maj  be  so 
drank  as  to  be  incapadile  of  entertaining  a  >pe- 
dfie  intent  or  a  certain  necessary  spenfie  in- 
tent, was  properly  refnsed  as  misleadins-— 
Tucker  V.  State,  79  So.  303. 
^295(2)  (Ala.)  An  instruction  as  to  sudden 
passion  arisins  from  blow  (iven  by  deceased  is 
properly  refased;  there  being  no  evidence  of 
soch  a  blow.— Russell  v.  State,  79  So.  SSd. 
^»298  (Fla.)  instruction  tbat  one  boldins;  po- 
sition of  "qnarter  boss"  under  employer  had  no 
legal  authority  to  make  arrests,  or  any  more 
power  in  tliat  regard  thsn  any  other  private 
citlsen.  held  not  erroneous.— Ward  t.  State,  79 
So.  896. 

Instruction  that  deputy  sheriff  or  other  oA- 
cer  cannot  apprehend  or  attempt  to  arrest  a» 
one  guilty  of  a  breach  of  the  peace,  nnless  ft 
is  committed  in  the  officer's  presence  or 
amounts  to  a  felony,  unless  officer  has  a  suffi- 
cient warrsnt  for  arrest,  held  incorrect— Id. 
«s»300(2)  (Fla.)  Instruction  upon  JustifiaUe 
homicide,  uidoK  the  expression  "present  immi- 
nent danxer"  in  lieu  of  "imminent  danger,"  as 
used  in  Gen.  St  1906,  (  8203,  may  not  be  er- 
roneous when  considered  with  reference  to  the 
facts  in  the  case.— Ward  v.  State,  79  So.  699. 
«s»300(3)  (Fla.)  Instruction  stating  tbat  self- 
defense  is  not  available  unless  defendant's  **be- 
lief  of  danger  is  real"  held  not  erroneons. — 
Ward  V.  SUte,  79  So.  699. 

iDBtmction  tbat  defendant  may  not  eet  up 
aelt-defense,  if  he  killed  deceased  in  a  difficulty 
brought  about  by  his  own  wrongful  acts  of  ag- 
greamon,  is  not  erroneous.— Id. 
<6=>300(5)  (Ala.App.)  In  prosecution  for  man- 
slaufhter,  charge  that,  even  though  deceased 
had  no  gun  at  time  of  shooting,  yet,  if  he  was 
apparentiy  reaching  for  a  gun,  and  was  saying 
to  defendant  he  bad  a  gun.  etc.,  defendant,  tc 
In  his  ovm  bouse,  was  under  no  duty  to  retreat 
held  properly  refused  as  invcdved.— -Grixxard  v. 
State,  79  So.  266. 

«»300(15)  (Ala.)  A  charge  that,  if  defendant 
was  attacked  in  such  manner  as  to  lead  a  rea- 
sonable man  to  believe  tbat  his  life  was  In  dan- 
ger, or  he  was  in  danger  of  receiving  great 
bodily  harm,  he  owed  no  duty  to  retreat  etc, 
was  erroneous,  as  pretermitting  a  reaaonaMe 
belief  on  the  part  of  defendant—Russell  v. 
State.  79  So.  8S0. 

4b>30I  (Ala.App.)  In  prosecution  for  assault 
to  murder,  defendant's  requested  charge  tiiat, 
if  defendant's  father  replied  to  victim.  "Ton  are 
another,"  when  victim  called  him  a  Uar,  it 
would  not  cot  off  right  of  father  to  defend  him- 
self or  deprive  bis  son  of  right  to  defmd  him, 
was  argumentative,  and  pretermitted  proposi- 
tion ^  father  having  entered  fight  willfully,  and 
duty  devolving  on  htm  to  retreat,  and  was  prop- 
erly refused.— Manley  State,  79  So.  149. 
®=»304  (AIa.App.)  In  prosecution  for  murder, 
portion  of  oral  charge  using  terms  "uulawfuUy 
or  otherwise"  as  to  killiug,  was  not  erroneous, 
though  charge  of  court  used  terms  "accidental- 
ly or  otherwise."— Sanders  v.  State,  79  So.  504. 
4=»30S  (Ala.App,)  In  prosecution  of  one  of  a 
mob  for  homicide  committed  by  another  member 
thereof,  instruction  that,  if  the  killing  was  ac- 
cidental, accused  oontd  not  be  convicted,  wss 
iroperly  refused.— Matthews  t.  State,  70  So. 


In  prosecution  of  one  member  of  mob  for 
homicide  C(Hnmitted  by  aiiother,  instruction 
that  if  the  other  kilted  Uie  victim  from  personal 
malice,  and  with  intent  not  known  to  accused, 
accused  was  not  guilty,  was  properly  refused. 
—Id. 

X.  APPEAL  AND  EBROR. 

4=3336(5)  (Fla.)  Upon  the  trial  for  murder  in 
the  first  degree,  error  in  admitting  evidence  to 
show  premeditation  was  cured  by  a  verdict  of 
manslaughter.- Wsrd  t.  Sute,  79  So.  flOO. 


•=a399  (Ala.App.)  In  prosecution  for  man- 
slaughter, exclusion  of  evidence  of  dr^ken 
condition  of  deceased  on  a  former  occasion, 
when  it  was  testified  he  made  a  threat  against 
defendsnt's  life,  was  harmlns,  and  it  error, 
was  to  defendant's  benefit— Grisiard  t.  State, 
79  So.  2m. 

^^340(2)  (Fla.)  Erroneous  instruction,  as  to 
authority  of  deputy  sheriiC  or  other  officer  to 
apprehend  or  attempt  to  arrest  one  guilty  of  a 
breadi  of  tiie  peace,  would  not  cause  a  rever- 
sal of  a  conviction,  where  evidence  showed  that 
defendant  made  no  attempt  to  arrest  deceased. 
-Ward  V.  State,  79  So.  fifi©. 

HOSPITALS. 

See  Action,  «=»47. 

HOURS  OF  CLOSING. 

See  Hunl<^pal  Oorporations,  «s»615,  625^ 

HUSBAND  AND  WIFE. 

See  Bills  and  Notes,  «=»341.  866;  OonversioB, 
«=»20,  22:  Criminal  Law,  «=>814;  Divorce; 
Dower;  Evidence,  «=s>317*.  Execution,  ^» 
4S9,  462 ;  Executes  and  Administrators,  ^9 
10;  Fraudulent  ConvQ-ances,  9»209; 
Homestead,  ^87,  140;  Mortgages,  ^143; 
New  Trial,  ^102,  108:  Pleading,  «S9S; 
Prindpal  and  Agent,  ^14S;  SUtotes,  «s» 

nr.  PTiAim.TTiBs  AMP  pBnrmoai 

OF  OOVEBTUBE. 
(A)  IB  Gmoral. 

9»55  (La.)  It  has  not  been  the  policy  of  ib» 
law  of  Louisiana  to  permit  married  wom«i  to 
impoverish  themselves  through  conjugal  influ- 
ence or  inexperience,  nor  to  permit  them  to  en- 
rich themselves  at  the  expense  of  otlien^Ver- 
neuille  v.  Stann,  79  So.  219. 
4C=>62  (La.)  Where  married  wtxnan  not  author- 
ized by  husband  or  by  the  judge  received  a  loan 
in  form  of  payments  for  a  lot  title  to  which 
was  put  in  her  name  and  approved  a  suit  on  hei 
notes,  the  judgment  authorized  a  sale  under  ex- 
ecution, conclusive  against  her,  her  heirs,  and 
former  owners  as  to  validity  of  purchasei'B  title. 
— Vnneuille  v.  Stann,  79  So.  219. 

(B)  Property  *nd  CoBverauoea* 

^968  (Ala.)  Since  a  married  woman  may  hold 
real  estate  In  her  own  right  if  the  real  estate 
be  a  home  place  in  which  she  resides,  the  pres- 
ence of  her  husband  does  not  detract  from  her 
full  possession  and  owiienbip.^i!raham  v. 
Graham,  79  So.  450. 

(O  CoatvMts. 

<^90  (La.)  If,  prior  to  efltet  of  Act  No.  94 
of  1916,  there  was  no  expnaa  enactment  requir- 
ing married  women  to  return  money  or  property 
acquired  under  contracts  void  by  reason  of  thdr 
incapacity,  the  case  was  one  for  application  <^ 
BO  much  of  Civ.  Code,  art.  21,  as  requires  Judge 
to  decide  according  to  eqm^.— Vemeume  t. 
Stann.  79  So.  219. 

V.  WIFE'S  SEPABATE  ESTATE. 

(C)  Liabilities  and  Ckararc*. 

^»ISO  (Ala.)  If  material,  by  express  contract, 
waa  delivered  to  husband  on  his  credit  solely 
and  on  a  contract  made  by  him  alone,  his  wife 

was  not  bound  by  contract,  notwithstanding  ma- 
terial went  into  improvement  of  her  property. 
—Pries  V.  Acme  White  Lead  &  Color  Works, 
79  So.  46. 

If  by  express  contract  credit  was  given  solely 
to  husband,  he  alone  is  bound,  although  wife 
knew  that  building  was  in  process  of  erection 
on  her  land  and  said  nothing,  or  she  and  o^er 
members  of  famiif  afterwards  occupied  building 
as  a  dwelUng^Io. 
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«» 171(1)  (Ala.)  TTudGr  Code  1907.  I  4497,  pro- 
Tiding  wife  cannot  become  surety  for  buaband, 
where  loan  is  made  onl^  to  husband,  and  effort 
is  to  secure  payment  with  wife's  prupert;,  nei- 
ther she  nor  her  proprrty  is  Itnund.  whatever 
form  of  suretyship.— Corinth  Baok  ft  Trust 
Co.  V.  Pride,  79  So.  25."). 

Pledge  or  deposit  of  wife's  property  to  se- 
cure payment  of  debt  of  husband  is  aa  much 
within  Code  1907.  |  4497,  probibidog  wife's 
suretyship  for  husbaDd,  as  is  mortgage  of  her 
property.— Id. 

TransactioDs  whereby  a  wife  attempts  to  be- 
come surety  for  her  husband,  within  Code  1907, 
I  4497,  providing  a  wife  cannot  so  become 
surety,  are  annulled  by  the  itatute. — Id. 

Code  1907,  {  4497,  providing  wife  cannot  be- 
come surety  fur  husband,  is  applicable  and  ef- 
fective, though  security  her  agreement  or  prop- 
erty affords  is  given  to  Indemnify  another  to 
become  cosurety  with  ber  husband,  and  though 
she  is  not  a  party  to  the  original  contract— Id. 
4=9(71(4)  I  Ala.)  A  joint  uadertaiiing  by  bus* 
band  and  wife  imports,  prima  facie,  a  joint  ob- 
ligation, as  to  which  the  burden  ia  on  the  wife 
to  show  that  the  obligation  was  exclusively  her 
bnsband's.— Birmingbam  Trust  &  Savings  Co, 
V.  Howell,  79  So.  377. 

•s>l7l(8)  (Ala.)  Absence  of  knowledge  or  no- 
tice oa  part  of  or  to  husband's  creditor  that  in- 
dorser  of  husband's  note,  pledged  as  collateral 
security  for  debt,  ia  his  wife,  is  ineffectnal  to 
avert  application  of  Code  1907,  S  44Sn,  provid- 
ing wife  cannot  become  surety  for  husband.-— 
Corinth  Bank  &  Trust  Co.  v.  Pride,  79  So.  266. 
<^I7I(10)  (Ala.)  Where  wife  joins  with  bus- 
band  in  executing  note  to  aecare  husband's  debt 
and  gives  mortgage  on  her  land,  to  secnre  note, 
she  cannot  compel  a  bona  fide  pnrehaier  of 
note  to  marshal  ttie  assets  of  payee  before  fore- 
closing mortage.— Davies  v.  ffimpson.  79  Bo. 
48. 

«»I7I(1^  CAIa.)  Not  even  an  estoppel  arisea 
to  restrain  a  wife  who  has  become  surety  for 
the  debt  of  her  husband  from  invoking  the 
courts  to  apply  Code  1907,  I  4497.  providing 
wife  cannot  become  surety  for  huslMindi  and 
avoiding  obligation  bo  tar  as  she  and  her  prop- 
erty are  concerned.— Corinth  Bank  &  Trust 
Co.  V.  Pride.  79  So.  255. 

CS9I76  (Fla.)  A  married  woman  is  not  bound 
in  personam  by  her  contract,  but  her  separate 
property  may  be  charged  In  equity  and  sold 
for  Its  purchase  money  or  for  money  or  labor 
expend^  in  improving  it  or  npon  her  agree- 
ment in  writing  made  for  its  benefit.— KeUiher 
V.  Kennard,  79  So.  28. 

VS.  AOTZOira. 

«»224  (La.)  In  view  of  S.  S.  $  3629,  and  Code 
Prac.  arts.  182,  192,  a  citation  and  notice  of 
■seizure  in  a  suit  against  busband  and  wife  serv- 
ed on  husband  alone  was  not  a  good  service, 
where  she  was  sued  for  his  debt,  and  made  no 
appearance  and  recdved  no  notice  of  judgment 
—Whiteside  v,  Lafayette  Fire  Ins.  Co..  79  So. 
217. 

©=»229(.3)  (Fla.)  In  view  of  Const  art.  11,  a 
bill  in  equity  praying  that  a  married  woman's 
separate  property  be  charged  for  price  of 
services  performed  in  preparing  plans  for  a 
building  to  be  errcted  on  her  lot  is  demurrable 
for  lack  of  equity  if  not  alleging  that  build- 
ing was  erected  or  that  amount  due  was  upon 
her  agreement  in  writing  tor  benefit  of  her  sep- 
arate property.— KeUiher  v.  Kennard,  79  So. 
28. 

<9=»235(2)  (Ala.)  Evidence  that  paint  was  se- 
lected by  and  sold  to  defendant  wife  and  charg- 
ed to  her  made  her  liabilii^  therefor  a  jury  Ques- 
tion.—Fries  V.  Acme  white  Lead  &  Color 
Works,  79  So.  45. 

VD.  OOBDnnOTT  PBOPSBTT. 

«s»267(l)  (La.)  With  iriiatever  motive  a  has- 
band  discontinued  his  divorce  suit,  the  salt 


'  was  discontinued,  and  tiie  disability  of  the  hu»- 
band,  under  Rev.  Civ.  Code,  art  150.  to  dis- 
pose of  the  immovables  of  the  community  in- 
cident to  the  pendency  of  such  suit  no  longer 
existed.- Gastaner  v.  Gastaoer,  79  So.  326. 
«s>267(l)  (La.)  The  husband  as  head  and  mas- 
ter of  tbe  community  has  the  privilege  of  sell- 
ing its  property  in  good  faith  without  tbe  per- 
mission or  approval  of  tbe  wife.~Simon  v. 
Meaux,  79  So.  3.S0. 

«=»268(1)  (La.)  Judgmmt  for  a  wife  in  her 
suit  for  separation  frtmi  bed  and  board,  under 
Rev.  Civ.  Code,  art  2432,  retroacted  to  date 
of  filing  of  suit  so  that  the  costs  of  suit  taxed 
against  husband  are  not  cbatseable  to  commu- 
nity, but  to  him  separately.--Oastanur  v.  Gast- 
auer^79  So.  826.  ■ 

Third  imson'e  judgment  against  husband 
for  debt  accrnlng  after  wife's  institntioo  of 
separaticm  suit  was  a  separate  debt  of  tbe  has- 
baud,  not  chargeable  to  tbe  community;  judg- 
ment in  B^aration  suit  retroacting  to  date  of 
filing  under  Rev.  Civ.  Code,  artr2l32.— Id. 
^271  (La.)  By  Rev.  Civ.  Code,  art  2402, 
money  earned  by  a  wife  before  institotion  of 
her  separation  suit  belonged  to  the  community, 
and  its  payment  for  account  ot  the  community 
after  her  institution  of  siut  was  rimply  pay- 
ment of  a  community  d^  with  oommnnity 
funds.— Gastauer  v.  Gastauer,  79  So. 

IMPROVEMENTS. 

See  Municipal  GorporatiMU,  ^269-624. 

INDEMNITY. 

See  Insurance,  «=»2,  134,  146,  635,  645. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ^=»317. 

INDICTMENT  AND  INFORMATION. 

See  Arson,  4S925;  Banks  and  Banking,  ^921; 
Criminal  Law,  «=:»107,  970;  EUse  Pretens- 
es. «=»31:  Fish,  «=»10.  15;  Homidde.  «=» 
142;  Indictment  and  Information.  ^»132; 
Larceny,  «»30;   Perjury,  «=»29. 

BXQUISITES    AHD  SVFFIOIBirOT 
OF  ACCUSATION. 

^=366  (Fla.)  A  criminal  charge  is  not  fatally 
defective  becaose  it  does  not  all^  deCensiTe 
matter  not  a  part  of  the  definition  cC  the  of- 
foise  charged.— Crotrice  v.  Van  Pelt,  79  Sa  166. 
<^=»87(8)  lAla.App.)  Act  1915,  p.  137.  wbUe 
designated  an  amendment  to  Code  1907.  i 
7700,  creates,  so  far  as  it  relates  to  camsl 
knowledge  of  a  girl  over  14  and  under  16,  ■ 
new  offense,  and,  since  act  had  not  been  in 
force  for  such  period  as  to  cover  limitation  of 
action,  it  was  necessary  to  either  allege  date 
of  offense,  or  that  offense  was  committed  snb- 
segumt  to  date  of  passage  of  act,  in  view  of 
Const  1901,  S  7,  as  to  punishment  only  undo- 
law  established  prior  to  commission  of  offense. 
—Miller  v.  SUte,  79  So.  814. 
^=9109  (Ala.App.)  Where  offense  consists  is 
violation  regulations  of  board  of  revenue  of 
county,  made  offense  by  statute,  it  shonld  be 
averred  in  indictment  which  need  not  set  out 
regulations  in  full,  that  acts  were  done  in  vio- 
lation of  regulations  duly  adopted  under  stat- 
ute—Oliver V.  State,  T»  So.  313. 
^a>IIO(3)  (Ala.App.)  In  dmwing  indictment* 
under  a  statute,  it  is  sufficient  if  tbe  language 
of  the  statute  be  substantially  followed.— Oli- 
ver V.  State,  79  So.  313. 

«» 1 10(30)  (Ala.App.)  Indictment  for  failing 
to  worii  public  roads,  in  vit^tion  of  regnls- 

tions  prescribed  by  board  of  revenue  of  coun- 
ty, offense  created  by  Acts  1915,  p.  574,  f  2. 
which  indictmoit  doM  not  f<^ow  language  of 
flection.  Is  demurrable^— Oliver  t.  State,  TO  So. 
313. 
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>iri(l)  (AIa.App.)  Provltlon  of  Code  1907, 

S  7700,  as  amended  by  Acts  1915,  p.  137,  that 
section  as  to  carnal  knowledge  of  girla  under 
16  Bbatl  not  apply  to  boys  unuer  16  seta  up  de- 
fensive matter,  which  need  not  be  negatived  in 
indictment.— Miller  v.  State,  79  So.  814. 
«»I20  (Fla.)  Where  information  under  Gen. 
8t.  1906.  §  3317  (Comp.  Laws  1914,  |  3317), 
charged  that  defendant,  "an  officer  of  the  coun> 
ty,"  to  wit,  "a  trustee  of  county  bonds,"  em- 
b^zled  money,  the  words  "an  officer  of  the 
county,"  might  be  regarded  as  harmless  nirplus- 
age.  in  view  of  sections  8961  and  8962. — Crana 

V.  State,  79  So.  806. 

VI.  JOIKDEB  OF  PARTIES.  OFFENS- 
ES, AND  COUNTS.  DUFLIOITT. 

AND  EUBCTION. 

4=>I32<3)  (Ala.App.)  Hon  than  <»«  sale  can 
be  proved  on  prosecution  for  violatloii  of  the 
prohibition  law  (Acta  1915,  p.  SI,  |  30),  pro- 
viding the  indictment  or  affidavit  may  set  out 
several  charges  in  separate  counts,  and  that 
defendant  may  be  convicted  and  punished  on 
each.— Sanders  v.  State,  79  So.  312. 

^nie  doctrine  of  election  has  no  application 
where  on  prosecution  for  violatitm  of  the  pro- 
hibition law  the  affidavit  seta  out  several  sales 
in  separate  counts,  as  authorised  by  Acts  1915, 
p.  31,  I  30.-Id. 

vn.  MOTION  TO  QVAsa  oa  Disiass, 

AND  DEmntBEK. 


J33f6)  (Fla.)  An  indictment,  deemed  de- 
fective  in  point  of  form  because  of  a  taolty  al- 
legation of  some  material  fact  or  element  In 
the  crime,  should  be  attacked  by  demurrer  or 
motion  to  quash.- Clifton  v.  State,  79  So.  707. 
4=>I53  (Ala.App.)  Judgment  sustaining  demur- 
rer to  one  of  two  counts  that  were  improperly 
joined  eliminates  such  county  and  relieves  In- 
dictment of  the  vice  of  Dusjoinder.—Barnett  v. 
State,  79  So.  675. 

1 54  (Hiss.)  Notwithstanding  Hemim^way's 
Code,  ^  requiring:  objections  to  an  indict- 

ment for  a  defect  appearing  on  its  face  to  be 
taken  by  demurrer  and  not  otherwise,  objec- 
tion that  indictment  for  obtaining  money  on 
check,  knowing  that  there  were  Insuffident 
funds  on  credit  to  pay  the  check,  on  the  ground 
that  ft  failed  to  all^e  the  essential  intent  to 
defraud,  was  not  waived  by  failure  to  demor. 
— Herron  t.  State,  79  So.  28d. 

Vm.  AUBNDICEMT. 

«=»(59(1)  (AIa.App.)  Nolle  prosequi  as  to 
three  of  six  defendants,  without  the  consent  of 
the  other  three,  did  not  operate  as  a  material 
sraendment  of  the  indictment  for  an  offense 
committed  by  defendants  severally  and  punieh- 
able  separately.— Jones  v.  State,  79  So,  151. 
^^199(2)  (Miss.)  An  indictment  under  Laws 
1916,  c.  103,  §  6.  which  failed  to  charge  that 
liquor  ordered  shipped  in  the  name  of  another 
was  to  be  shl()prd  to  the  defendant  was  not 
formally  defective,  so  that  it  could  be  amended. 
—State  T.  Cannon,  79  So,  85. 

XX.  issmes.  p&oof,  and  vahiaxge, 

<=9l67  (Miss.)  Where  indictment,  under  Code 
1906,  S  1045,  charging  pointing  of  pistol  at  an- 
other, averred  pistol  was  a  deadly  weapon,  such 
averment  was  surplusaffe,  unnecessary  to  be 
proven.— Jennings  v.  State,  79  So,  8I3, 

XI.  WAIVER  OF  DEFECTS  AND  OB- 
JECTIONS, AND  AIDER  BT 
VEBDIOT. 

«s>203  (Ala.App.)  A  gen«^  verdict  of  guilty 
will  be  referred  to  any  good  const  ia  the  com- 
plaint.—Sandwi  T.  State,  19  80.  312. 

INFANTS. 

See  Evidence,  «=>44 ;    Homestead.  •S9l42; 
Limitation  of  Actions,  4=»72;  Mortgagei^ 


«s»38(^  OM;   Httnicipal  CorporationB, 
72S,  881;  NegUgencp,  «s»S9.  86,  122;  RaU- 
reeds,  «sb300^  W»,  388;  Statates,  «:»218. 

m.  PBOPEBTT  AND  CONVEYANCES. 

*»33  (Miss.)  The  court  must  make  valuable 
elections  for  minor  defendants,  redeem  their 
property  from  liens  or  tax  sales,  and  see  gen- 
erally that  their  interests  are  fully  protected.— 
Northern  v.  Scruggs,  79  80.  227. 

Where  purchaser  at  sale  under  trust  deed, 
not  made  on  due  notice  required  by  Code  1906, 
S  2772,  filed  bill  in  the  prayer  of  which  hus- 
band tft  deceased  mortgagor  joined  as  heir  to 
resell  the  lands,  it  was  tba  chancellor's  duty,  in 

Erotection  of  mortgagor's  children  aa  minor 
eirs,  promptly  to  accept  the  offer  to  resell. 
— ^Id. 

4c=>39  (La.)  Any  deviation  from  mandate  of 
Act  No.  26  of  1878,  authorizing  sale  of  inter- 
est of  minors  in  real  property  held  in  common 
with  others,  works  an  absolute  nulll^  of  the 
sale  of  minors'  property.— Briokman  v.  Suc- 
cessioD  of  Posey,  79  So.  640, 
«=s>4l  (FU.)  Gen.  St  1906,  |  1724,  relating  to 
title  of  the  pnrdiaser  in  possession  for  5  years, 
does  not  appiv  where  an  anauthoriied  person 
assumes  to  sell  minor's  realty  under  order  of 
court  while  having  no  control  thereof  or  where 
minor's  realty  is  sold  under  misapprdiension 
of  fact  of  ownership  by  admlnistretor  of  an- 
otb^a  estate.- Moralis  v.  Matheson,  79  S% 
202. 

VII.  ACTIONS. 

^»72(1)  (Misa)  fnie  apparent  laches  of  minors 
■honld  not  operate  to  their  prejudice.— North- 
ern V.  Scruggs,  79  So,  227. 
«=»78(1)  (Miss,)  Where  purchaser  at  sale  un- 
der trust  deed,  not  made  on  due  notice  required 
by  Code  1906,  |  2772,  filed  bill  In  the  prayer 
of  which  husband  of  deceased  mortgagor  joined 
to  resell  the  lands,  it  was  not  necessary  to  ap- 
point a  guardian  ad  litem  for  minor  heirs  of 
mortgagor,  though  one  might  have  been  ap- 
pointed.—Nortliem  T.  Scruggs,  79  So.  227. 
«=383  (Ala,)  The  amonnt  ana  manner  of  coUec- 
dou  of  the  fees  allowed  to  the  general  guardi- 
an ad  litem  of  a  county,  appointed  by  the  (Gov- 
ernor purauant  to  Gen.  Acts  1916,  p.  261,  ia 
unequivocally  fixed  by  the  atatate.— First  Nat 
Bank  v.  Wattera,  79  80.  242. 

Allowance  to  general  guardian  ad  litem  of 
county  acting  for  minor  on  partial  settiement 
of  administrator's  accounts,  of  practically  max- 
imum fee  fixed  by  Gen.  AcU  1916,  p.  261,  for 
general  guardian  ad  litem,  was  improper  as 
contrary  to  purpose  of  statnte,  "case,"  fts 
nsed,  embracing  all  proceedinge  of  a  case  In 
court.— Id. 

INJUNCTION. 

See  Appeal  and  Error.  «s»71,  882.  954,  1069; 
Corporations,  •=»49:  Courts,  '8=5>207,  209; 
Kmment  Domain,  ^»296;  Evidence,  «a» 
200;  Execution,  ^s>i72;  Insane  Persona, 
(^E>46;  Judgment,  «;;»4d0;  Public  Lands, 
«s«l.  86;  Taxation,  «=s»611. 

I.  NATURE  AND  OBOUIOM  IN  ttEN* 

(B)  OvoiiMda  sf  RelloC. 

^=>I8  (Ala.)  Jurisdiction  of  court  of  equity  to 
prevent  trespass  on  land  by  injunction  will  take 
account  of  the  financial  status  of  defendant,  as 
bearing  on  hia  ability  to  respond  in  damages 
when  the  nature  of  the  trespass  is  not  irrep- 
arable.—Woodatodc  Operating  Corporation  y. 
Quinn,  79  80.  253. 

a.  lUBJECTS  OF  PROTBOTION  AND 
BEUEF. 

(B)  Propertr,  CoM^eraBeM.  aB«  Inowm- 
toaaees. 

«»35(1)  (Ala.)  Hie  right  of  injunction,  If  it 
accmed  to  the  complai&apt  landlord,  grew  oat 
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of  his  dDt7  to  maintain  an  undisturbed,  onln- 
terrnpted  posseBsion  in  hia  tenant,  freed  from 
the  blaeting  operationB  of  which  complaint  is 
made.— Woodstock  Operating  Corporation  v. 
Quinn,  79  So.  253. 

«=»36(2)  (Ala.)  In  suit  to  enjoin  defendant 
from  blasting  or  barling  rockg  over  and  on 
lands  of  complainants,  if  title  to  lands  In  qnes- 
don  is  in  diepute,  and  complainant  has  not 
taken  steps  in  proper  forum  to  establish  his 
title,  rcjief  will  not  be  granted. — Woodstock  Op- 
erating Ccvporation  v.  Quinn,  79  So.  258. 
<fe=a48  (Ala.)  Where  irreparable  injuiy  is  be- 
ing sustabt^  by  complainant  through  the  con- 
tinuous throwing  of  rock  and  other  debris  on 
his  grounds,  and  such  trespass  is  a  continuing 
one,  for  which  the  law  furnishes  no  adequate 
remedy,  injunction  will  be  made  perpetual.— 
Woodstodi  Operatinc  Corporatitm  t.  Qainn,  79 
So.  253.  i~  ^ 

(C)  OOAtrMts. 

«=s>S9(9  (Ala.)  A  dtr  mar  maintain  a  bill  to 
enjoin  an  electric  company  from  increasing  rates 
as  to  its  citizens,  notwithstanding  that  the  citi- 
zens could  redress  the  wrong  individually  or 
collectively;  the  object  being  to  prevent  a  pos- 
sible loss  or  inconvenience  to  them  by  noncom- 
pliance with  the  contract  between  the  city  and 
the  company  to  furnish  light,  the  company  be- 
ing a  public  service  corporation. — Mobile  ESec- 
trfc  Co.  T.  City  of  MobUe,  79  So.  39. 

<H)  Criminal  Acta,  Oonaplpaoles,  aad 
Praseeatlon  s  ■ 

4=^105(1)  (La.)  Before  a  criminal  or  a  civil 
court  has  jorisdictiou  of  a  case  involving  both 
an  offense  and  a  property  right,  possessor  of 
property  tight,  Invaded  by  enforcement  of  pe- 
nal ordinance,  may  obtain  protection  by  appeal 
to  tribnnal  having  jurisdiction,  which  pending 
disposition  may  prohibit  adverse  litigant  from 
tanag  It  to  criminal  court.— Osbom  r.  Oity  of 
Shreveport,  70  So.  542. 

m.  AonoNs  FOB  nrjimonoirs. 

4s>ll4(l)  (Ala.)  In  suit  to  «]join  defendant 
from  blasting  or  hurling  rocks  over  and  on  com- 
plainant's land,  complainant's  tenant  was  a 
party  beneficially  interested,  and  could  be  join- 
ed, so  that  a  complete  decree  might  be  rendered. 
—Woodstock  Operating  Corporatl<m  t.  Qoinn, 
79  So.  253. 

9=>II4(2)  (Ala.)  Where  complainants  jconed 
in  a  bUl,  the  main  equity  of  which  was  in- 
junctive relief  to  prevent  defendant  fnHn  di- 
verting Water  to  the  injury  of  their  respective 
lands,  the  incidental  request  for  damages  did 
not  make  it  an  action  for  damages  working 
a  fatal  misjoinder  of  parties. — Mo<»re  Walker, 
79  So.  191. 

^s»ll4(2)  (La.)  Agreement  not  amounting  to 

sale  of  house  on  residence  street  conveyed  no 
such  right  to  alleged  purchaser  as  would  enti- 
tle him  to  enjoin  municipal  authorities'  prose- 
cution of  him  for  carrying  on  an  undertaking 
budneas  on  sudi  street  m  vlolatton  of  ordi- 
nance.—Osbom  T.  City  of  Shreveport,  79  So. 
542. 

nr.  P&EUMIHABT  ANB  INTEBLOOV- 
TOBT  XNJUNGTIONB. 

tA)  Gronnds  and  Proc«cdtim  to  Procnre. 

4=3 135  (Ala.)  Granting  or  refusing  a  tempo- 
rary writ  of  injunction  is  largely  a  matter  of 
sound  judicial  discretion,  d^n£ng  upon  the 
particular  facts  of  each  case.— Woodstock  Op- 
Bratin;  (Corporation  v.  Quinn,  79  So.  253. 
^=9 1 36(3)  (Ala.)  In  exercising  discretion  in 
granting  or  refusing  an  injanction,  the  court 
will  balance  the  probable  resulting  damages  to 
the  respective  parties.— Woodstodi  Operating 
Corporation  r.  Quiua,  78  So.  208. 


INSANE  PERSONS. 

See  CrimlnBl  Iaw,  ^s>814;  Jodgment, 
460. 

m.  GV  ABDXAH8HIP. 

«=>45  (Ala.)  In  view  of  Code  IWT,  I  4439, 
final  decree  rendered  against  guardian  of  insane 
person,  in  letter's  suit  against  him  after  res- 
toration to  sanity,  in  absence  of  proof  of  fraud 
or  collusion,  is  binding  on  surety  on  guardian's 
bond,  who  cannot  enjoin  ward  from  enforcing 
his  judgment  by  asserting  defense  which  guard- 
ian should  have  made. — United  States  EHdelity 
&  Guaranty  Go.  v.  Harton,  79  So.  600. 

Surety  on  bond  of  guardian  of  insane  person 
is  not  entitled  to  any  relief,  in  suit  to  enjoin  In- 
sane person,  after  restoration  to  sanity,  from 
enforcing  judgment  against  guardian,  as  to  ei- 
ther prindpal  or  interest,  on  account  of  mat- 
ter of  cononnance  of  ■ettlement  1^  agreement 
of  guardian  with  ward  pending  Utii^tioB.— Id. 

INSOLVENCY. 

See  Bankruptcy;  Constitutional  Law,  ^9250; 
Criminal  Law,  «=»1077;  Vendor  and  Pur- 
chaser, «5a266;  Witnesses,  «s>2. 

INSPECTION. 

See  Master  and  Servant,  €=5124, 

INSTRUCTIONS. 

See  Orimlnai  Law,  *»67S,  TtOSBO,  1036^ 
10B6,  1122,  1137;   Trial,  «=»181-296. 

INSURANCE. 

See  Aimeal  and  Error,  4=»842;  Corporations, 
«s>49;   Damages,  ^»189;  Evidence, 
117. 

I.  OONTSOL  AKB  REOTTLATION  IN 
GENBRAL. 

«=»2  (Ala.)  Rule  of  Code  1907,  S  4579,  is  not 
imposed  upon  bouds  of  indemuity  assurinjE  fidel- 
ity of  employes  in  particular  service,  which  are 
not  sort  of  "insurance  contract^'  meuit.— HU- 
nds  Surety  Co.  t.  DcmaldMn,  79  So.  667. 

XZ.  INSURANCE  OOKPANIES. 

(A)  Stock  Companlea. 

^»39  (Ala.)  In  action  for  rent  against  cas- 
ualty insurance  company,  whether  person  who 
signed  lease  contract  for  company  and  subse- 
quently indorsed  it  was  manager  of  corpora- 
tion's business,  clothed  with  authority  to  make 
lease  and  indorse  it,  held  for  jury.— Geoigia 
Casualty  Co.  v.  Massey.  79  So.  83. 

Casualty  insurance  company  might  well  have 
been  liable  for  rent  vt  prenuses  leased  by  its 
genersl  agent,  though  agent  remidned  in  posses- 
sion of  premises  after  formal  formation  of 
branch  office  of  company  In  city  by  it— Id. 

V.  TBS  OONTTBACT  IN  OENBBA3k 

(A)  Ifatnre,  RcqnUltea.  and  Valldltr. 

4=^134(1)  (Ala.)  Indemnity  company  and  In- 
surance company  could  contract,  in  indemnity 
bond  covering  general  agent  of  insurance  com- 
pany, that  bond  should  secure  faithful  perform- 
ance of  Us  duties  as  they  had  been  or  sbonld 
in  futurq  be  stated  in  writing  to  Indemnig 
TOmgMy.— Illinois  Surety  Co.  t.  Donaldson,  79 

<B)  Ooaatrwctlom  aad  Ov«rstloB. 

«B8>I46(S)  (Ala.)  If  terms  of  indemidty  or 
surety  bond  are  tmequivocal  or  unaml^guous, 
court  cannot  resort  to  rule  of  construction  that 
it  wiU  be  construed  most  strictly  against  party 
whose  officers,  agentiL^or  attorneys  drew  U.— 
Illinois  Surety  Co.-  t.  Donaldson,  79  So.  667. 
«»I73  (Ala.)  Where  holder  of  tontine  poUcy, 
the  aocomulation  period  of  which  expiDcd  on 
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Norember  16th,  and  which  called  for  parment 
of  death  beoe&t  if  he  died  before  Buch  date, 
died  at  4  a.  m.  on  floch  date,  his  estate  could 
recover  only  the  cash  surrender  value,  which 
he  bad  elected,  ou  October  27tb,  to  receive,  and 
which  would  have  been  payable  on  November 
16th,  and  not  the  death  benefit—New  Xork 
UCb  Ins.  Co.  T.  Keese,  79  So.  240. 

X.  FORFEXmiE  OF  FOLIOT  FOB 
BREACH  OF  PROMISSORY 
WARBAHTT.  OOT£irANT»  OK 
OONBITIOir  SITBSEQtmNT. 

(B)  Mattcra  ReUitlaK  to  Frovortr  or  IB- 
tereat  laa«c4. 

^=»329  (Ia.)  a  policy  of  Insarance  ter  its  terma 
avoided  by  a  diange  of  possession  will  not  be 
annulled  by  an  illegal  and  fictitious  seizore, 
where  there  was  n«th«r  an  actual  nor  a  valid 
seizon  of  the  property  insated^Whitetide  t. 
Lafayette  Fire  Ins.  Co.,  79  So.  217. 

fEl  NoBvaTmeat  of  P«cml«BU  •*  Ammm- 
meata, 

^»364  (La.)  Where  life  insurer,  before  can- 
celing policy  for  nonpayment  of  a  premium, 
cave  insured  due  notice  of  date  when  premium 
would  fall  due,  of  due  date  of  note,  of  ioten- 
tion  to  cancel  unless  it  was  paid,  and  of  willing- 
ness to  reinstate  policy  if  premium  and  note  were 

Said,  or  premium  and  interest  on  note,  insurer 
aving  died  after  cancellation,  full  amount  of 
policy  is  not  due.— Darby  v.  Equitable  Life 
Assur.  Soc.  of  the  United  States,  79  So.  829. 
*=»369  (L^.)  By  Acts  No.  193  of  1906,  life  in- 
surance policies  are  nonforfeitable  after  they 
have  been  in  force  three  years,  having  then  a 
cash  or  surrender  value.— Daroy  t.  Equitable 
Life  Aaanr.  Soe.  of  the  United  States,  79  So. 
329. 

In  absence  of  expert  showiag  to  contrary, 
coart  will  auume  that  calculatitm  of  amrrender 
value  after  three  yean,  as  made  and  agreed  to 
In  a  life  policy,  is  Oorrect- Id. 

ZI.  ESTOPPm,  WAIVCT.  OR  AGBEB- 
MZNTS  AFraOTIMO  BIGHT  TO 
AVOID  OB  FOBFBIT  POIiXOT. 

■4=>376(1)  (La.)  Stipulation  in  fire  insarance 
policy  that  no  waiver  of  policy  provisions  shall 
be  effective  unless  written  on  or  attached  to 
policy  Is  a  les^  and  binding  contract.— Martin 
T.  Plrat  Nat.  Tire  Ins.  Co.,  79  So.  171. 

Where  fire  Insarance  policy  stipulates  that 
no  waiver  of  policy  provisions  shall  be  effec- 
tive milesB  written  on  or  attadied  to  policy, 
insured  cannot  claim  waiver  or  estoppel  based 
-on  knowledge  of  Insurer's  agent  that  policy  is 
being  violated.— Id. 

XVH.   FATMENT     OB  DIBCHABGE, 
CONTBIBTTTION.  AND  8UB- 
BOOATIOK. 

«=>602  (La.)  Under  Act  No.  168  of  1908,  p. 
226,  statutory  damages  and  attomeys'  fees  may 
be  imposed  upon  an  insurer  withholding  money 
on  the  indefensible  ground  of  avoidance  by  a 
change  of  possession.- Whiteside  T.  Lafayette 
Fire  Tna  Co.,  79  So.  217. 
^»606(4)  (Ala.)  Where  an  aatomobUe  is  dam- 
aged and  an  insnrance  company  partially  re- 
imburses owner  for  loss  suffered,  owner,  who 
subrogates  insurer  to  his  r^hts  against  com- 
pany responsible  for  damage  to  the  amount  of 
such  reimbursement,  does  not  by  such  tmbroga- 
tion  assign  his  right  of  action  for  damages,  and 
can  sue  therefor  in  his  own  name. — Wyker  v. 
Texas  Co.,  79  So.  7. 

XVm.  AOTIOHB  OK  POUOIES. 

«s>635  (Ala.)  To  draw  up  count,  free  from 
appropriate  demurrer,  on  bond  assuring  em- 
ploye's fidelity  as  to  duties  that  bad  been  or 
were  to  be  stated  during  currency  of  bond  in 
wilting  by  employer  to  indemnitor,  pleader 
should  have  incorporated  allegations  that  at- 


tributed claimed  pecuniary  loss  to  act  of  lar- 
ceny or  embezzlement  in  duties  defined  in  writ- 
ings mentioned.— Illinois  Surety  Co.  T.  Donald- 
son, 79  So.  667. 

€=:>645(2)  (Ala.)  In  action  on  indemnity  bond 
assuring  fidelity  of  employ^  as  to  duties  that 
had  been  or  might  be  stated  in  writing  by  em- 
ployer to  indemnitor,  failure  to  offer  evidence 
of  writings  mentioned  precluded  any  right  to 
recover  from  indemnitor  for  loss  throuHi  lar- 
ceny or  embeiriement  by  employ^.— Illinois 
Surety  Co.  y.  Donaldson,  79  So.  667. 
9=»665(4)  (La.)  In  an  acUon  on  a  binder  of 
insurance  on  paintings  alleged  to  have  been  de- 
stroyed by  fire,  evidence  held  to  show  that 
plaintiff  did  not  possess  the  works  of  some  of 
the  painters  whose  names  appeared  upon  his 
list  of  titles  and  painters  submitted  to  Insur- 
er's agent.— Allison  v.  F]remen''s  Ins.  Co.  of 
Newark,  N.  J.,  79  So.  430. 
$=3670  (Ala.)  In  suit  on  fire  policy  covering 
cotton,  the  insurer's  agent  having  canceled  it, 
and  insure  daiming  insured  acquiesced,  tbe 
court's  findings  hela  a  oompliauce  with  rule 
special  findings  of  fact  sbomd  show  a  finding 
of  every  fact  in  issue  and  essential  to  recov- 
ery.—Germ  aula  Fire  Ins.  Co.  t.  Kitchens,  79 
So.  246. 

XX.  KUTUAI.  BEHEFIT  INBimJUrOB, 
(A)  CwvporattoBs  «m4  AsBO«latlou. 

«=3>68e  (Ala.)  Code  1907,  |S  4S72,  4578,  4579, 
as  to  misrepresentation  in  application  or  proof 
of  loss,  ijiconteBtabllity  tt  life  poB^  after  pay- 
ment of  two  annual  premiums,  and  euyressing 
contract  in  policy,  do  not  api^  to  fratmial 
benefit  societies.— Supreme  Sumf  of  Mystic  <^ 
de  T.  Darwin,  79  Sa  2B». 

(B)  The  CoAtvMt  1m  Oeaenl. 

^723(1)  (Miss.)  Where  a  certificate  provid- 
ed it  should  not  be  contested  except  for  mis- 
repreeentatioDs  in  application  or  health  stator 
mentSf  answers  to  qaesttons  as  to  health  in  ap- 
plications for  insurance  and  for  reinstatement, 
member  warranting  and  declaring  that  to  best 
of  knowledge  «iid  bdief  he  was  in  sound 
health,  were  representations,  not  warranties.— 
Eminent  Housenold  of  Columbia  Woodmen  v. 
Bamsey,  79  So.  SSL 

9»72o  (Miss.)  Contract  of  insurance  issued 
by  benefit  society,  drafted  by  the  society,  will 
be  construed  as  a  whole  against  the  society  and 
in  favor  of  tbe  insured.— Eminent  Household  of 
Columbia  Woodmen  v.  Bamsey,  79  So.  351. 

(D)  Povfeltare  or  SvsvenaloM. 

^745  (Ala.)  While  Acts  1911,  p.  700,  H  S, 
20,  would  apply  to  renewal  of  policy  in  frater- 
nal society,  it  would  have  no  application  to 
question  wnether  there  was  a  forfeiture  or 
waiver  of  forfeiture  of  original  certificate  ex- 
isting before  act  became  effective.— Supreme  Rul- 
er of  Mystic  Circle  v.  Darwin,  79  So.  259. 
<©=9755(3)  (Ala.)  Fraternal  society  could  waive 
provision  of  policy  that  receipts  for  overdue 
assessments  were  not  valid,  unless  member  had 
been  reinstated.— Supreme  Buler  of  Mystic  Cir- 
cle v.  Darwin,  79  So.  259. 
4t=»76l  (Miss.)  If  member  of  benefit  society 
applying  for  reinstatement  warrantod  he  was 
in  sound  health  when  he  had  epilepsy,  his  ben- 
eficiary cannot  recover,  but  if  he  merely  rep- 
resented soundness  of  health,  believing  in  good 
faith  he  was  not  afflicted  with  epilepsy,  she 
can  recover. — ^Eminent  Household  of  Columbia 
Woodmen  v.  Bamsey,  79  So.  351. 
^=»762  (Ala.)  If  insurer  had  been  properly  sus- 
pended by  defendant  fraternal  society,  state- 
ments made  in  bis  application  for  reinstatemrat 
would  be  binding,  otherwise  not. — ^Supreme  Buler 
of  Mystic  Circle  r.  Darwin,  79  So.  269. 

on  AeUoms  tor  BoaeSta. 

^»805(1)  (Miss.)  Where  beneficiary  made  due 
proof  of  death  to  benefit  sodety,  and  opportn- 
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□Itj  waa  given  it  to  settle,  suit  was  not  prema- 
turely bronght  because  the  beneficiary  had  not 
exiiausted  all  remedies  in  the  society,  as  pro- 
vided by  its  laws,  contrary  to  public  policy  so 
far  as  providing  for  more  than  was  done.— Em- 
inent Household  of  C<dumbia  Woodmen  v. 
Ramsey,  79  So.  351, 

<^8I5(2)  (MiH.)  Where  plea  of  a  benefit  so- 
ciety stated  its  member  took  chloral  hydrate  or 
a  narcotic  merely  as  medicine,  not  charging  he 
had  the  drag  habit,  which  under  the  constitu- 
tion and  by-iawji  was  cause  for  suspension  or 
denial  of  reinstatement,  the  beneficiary's  de- 
murrer to  plea  was  properlysustained.— Emi- 
nent Household  of  Columbia  Woodmen  v.  Ram- 
sey. 79  So.  361. 

«=s>8l7(2)  (Ala.)  Insnred'a  statements  in  appli- 
cation for  reinstatement,  though  not  conclusive, 
were  prima  fbcie  evideoce  of  suspension  for 
nonpayment  of  dues,  and  made  it  incumbent 
upon  plaintiff  to  show  that  insured  had  not  been 
properly  suspended  notwithstanding  application 
and  attempted  reinstatement.— Supreme  Ruler 
of  Mystic  Circle  v.  Darwin,  79  Su.  259. 
4=9825(2)  (Ala.)  Whether  receipts  for  dues  and 
assessments  ne^tive  a  suspension,  or  the  right 
to  saqiend  ander  terms  of  policv  of  fraternal 
sodetT,  held  a  question  of  fact— Supreme  Ruler 
of  Mystic  Circle  v.  Darwin.  79  So.  259. 

INTEREST. 

See  Municipal  Corporations,  «s>907;  Usnry. 

INTOXICATING  LIQUORS. 

See  Constitutional  Law,  ^87;  Costs,  ^=3316; 
Orlmiiua  Law,  «»182,  088;  Homicide, 
294;   Indictment  ud  lafonnation,  ^132, 
ISft 

n.  COMSTmmONAXITT  OF  ACTS 

Aim  oBJDnrAKosa. 

•=»17  (BTa.)  Iaws  1917,  e.  7284.  prohibiting 
possession,  ownership,  and  transportation  of 
liquors  in  dry  territories,  rlolates  Const.  Dec- 
laration of  lughts,  I  l^^x  parte  Francis,  79 

So.  753. 

Laws  1917,  c.  7284,  regulating  the  possewrion, 
ownership,  and  transportation  of  liquors  in  dry 
territories,  is  void  as  in  violation  of  Const,  art. 
19,  SI  1  a°d  2,  reserving  the  right  to  the  people 
to  prohibit  the  "sale"  only  of  intoiicating  liq- 
uors, and  sot  fheir  ownership,  possession,  or 
Individual  use,  and  section  2,  authorizing  the 
Legislature  to  enact  laws  to  carry  out  the  pro- 
Tisions  of  section  1. — Id. 

Intoxicating  liquor  is  "property  that  Is  sub- 
ject to  private  ownership,"  and  a  Ix>g!8latnre 
has  no  authority  to  prohibit  Its  ownership,  pos- 
session, or  transportation  for  personal  use  by 
the  citizens  either  In  a  prohibition  county  or  a 
county  where  prohibition  is  not  established, 
unless  in  either  of  said  counties  its  possession 
Is  intended  for  illicit  sale.— Id. 

IV.  UCEHSEB  AMD  TAXES. 

$=»96  (Fla.)  Where  a  license  to  do  business 
granted  by  a  municipality  becomes  inoperative 
by  operabon  of  law,  the  licensee  mar  recover 
unused  portion  of  nia  licmse  tax  from  mu- 
nicipality.—Charles  Blum  Co.  T.  Town  of  Hast- 
ings, 78  So.  442. 

VI.  OFFEK8E8. 

•»138  (La.)  Act  No.  28  of  1915  (Ex.  Sess.) 
was  not  intended  to  make  It  unlawful  for  a  citi- 
zen of  another  state  to  buy  intoxicating  liquor 
in  Louisiana  of  one  legally  authorized  to  sell  it 
and  to  carry  it  into  such  other  state  to  be  need 
by  himself  and  family  or  otherwise  di^Msed  of. 
—State  v.  Block,  79  So.  832 ;  Same  t.  Lark, 
Id. 

«=»I46(4)  .(Ala.App.)  A  loan  of  beer  is  a  vio- 
lation of  the  prohibition  law. — Sanders  v.  State, 
79  Ski.  312. 


vm.  CBnmrAi.  pbosecittioxs. 

^20D  (Miss.)  To  violate  Laws  1910.  c.  lOS. 
I  6,  it  is  necessary  that  the  indictment  ebnrge 
that  liqaors  ordered  by  defendant  in  the  name 
of  another  were  "to  be  shipped  to  him,"  and 
it  is  not  enough  to  state  that  liquor  was  or- 
dered In  the  name  of  another.— .ntscte  Can- 
non. 79  So.  85. 

«s)242  (AIa.App.)  Sentencing  to  12  months' 
hard  work  for  the  county  few  first  conviction  for 
violation  of  prohibition  law  is  error;  Acts 
1916,  p.  2.  fixing  a  limit  of  i^x  months. — Vin- 
aon  T.  Stat^  79  Sa  S16. 

JEOPARDY. 

See  Crfmlnal  Law,  «=>198%.  19S. 

JITNEYS. 

See  Carriers.  ^s»ll. 

JOINT  ADVENTURES. 

^saj  (AlajLpp.)  Where  one  of  two  persons  in 
joint  farming  operations  authorixes  other  to 
open  account  In  name  of  both,  it  is  not  es- 
sential to  a  dealer's  right  of  recovery  cm  ac- 
count that  a  partnership  as  between  such  two 
persons  be  shown. — Quarles  v.  Kendrick  Mer- 
cantile Co..  79  So.  160. 

(ATa.App.)  Where  plaintiff  was  sninx 
the  parties  in  farming  venture,  and  there  could 
only  be  losses  where  the  expenses  exceeded 
the  profits,  an  instruction  as  to  essentials  of 
a  partnership  was  not  misleading  in  nsing  term 
"division  of  expenses"  instead  of  "division  of 
losses."— Qnarles  v.  Kendrick  MercantOe  Co.. 

79  So.  m 

JUDGES. 

See  Criminal  Law,  «=>121;  Justices  of  the 

Peace, 

JUDGMENT. 

See  Appearance,  «=»15;  Attachment.  «S33S5; 

Chattel  Mortgages,  <S=>229,  269;  Bxeration. 

For  judgments  in  particnlar  actions  or  proceed- 
ings, see  also  the  various  speci6c  topics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

I.  irATUBE  Aira  ESSEHTXAU  Ut 

GElTEBAIta 

«=»I7(1>  (Miss.)  There  can  be  no  valid  Judg- 
ment without  valid  service  oi  process  or  an  ap- 
pearance or  waiver  of  process, — ^Boutwell  v. 

Grayson,  79  So.  61. 

^3>I7(4)  (Miss.)  Since  a  judgment  void  as  to 
one  Is  void  as  to  all,  to  authorize  the  entry  of 
valid  judgment  there  must  be  legal  process  or 
waiver  thereof  npon  all  the  defendants  against 

whom  judgment  is  taken. — ^Bontwell  v.  Grayson, 
79  So.  61. 

«=a27  (Miss.)  Entry  of  vod  judgment  does  not 
discontinue  the  suit  in  which  entered.— Bontwdl 
V.  Grayson,  79  So.  61. 

^=328  (La.)  A  judnnent  In  excess  of  jurisdic- 
tion is  not  neceasarilv  void  in  toto. — Local  Union 
No.  76  of  United  Brotherhood  of  Carpraten 
and  Joiners  of  America  v.  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  79  Sow 
632. 

n.  BT  OOHFBBSlOir. 

^a>67(l)  (La.)  A  judgment  by  confesrioo  is 
not  set  aside  for  errors  of  ftict  not  attributable 
to  the  prevailing  party's  fault.— Succession  ol 
Rufin,  79  So.  421. 

HI.  OK  OONSEHT.  OFFER,  OK  AS- 
MI8SIOM. 

^=^90  (La.)  A  judgment  obtained  at  one's  own 
instance  snd  in  one's  own  favor,  as  well  as  m 
favor  of  one  to  whose  prejudice  it  is  sought-to 
be  annulled,  is  not  to  be  aet  aside  for  errors  of 
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Act  not  attribajtablfl  to  the  prenflliit  part]:.— 
SuccessioQ  of  Bufin.  79  So.  421. 

XV.  BT  DEFAirur. 

<B>  OpcBtBK  or  S«tH*K  A«lde  Dafaslt. 

«=>I38(3)  (Ala.)  Judmient  default  against 
the  Tennessee  Birer  Navieation  Company  will 
not  be  set  aside  because  *%irer/'  in  its  corpo- 
rate name,  was  omitted  from  summona,  where 
copy  of  complaint,  wherein  nnme  was  correctly 
pven,  waa  aerred  on  company,  which  also  waa 
named  correctly  In  aherltrs  return.— TeuneBsee 
River  Nav.  Co.  t.  Hodgw,  79  So.  900. 

VX.  ON  TBXAX.  OF  ISSVES. 

|A)  RttHtfltlon,  FAvm,  and  Ii*«iitaltM  la 
Oenoml. 


»IM(1)  (Mias.)  Motion  for  jftdgmeat  non 
obstante  veredicto  will  He  only  where  after  a 
pleading  by  defendant  In  confestdtw  and  avoid- 
ance and  iaiue  joined  thereon  and  \-erdict  found 
for  defendant,  the  plaintiff,  on  retrospective 
examination  of  the  record,  conceives  that  such 
plea  waa  bad  tn  ■ubatance.—Board  of  Bop'rs 
of  Lamar  County  v.  Golf  &  S.  I.  £.  Co.,  79 
So.  90. 

«=>2M  (AIa.App.)  Where  defendant  in  gar- 
nishment action  executed  diasolation  bond  un- 
der Code  1907,  |  4313,  action  became  personal 
and  not  one  in  rem,  and  defendant  became  bound 
to  aivear  and  defend,  and,  upon  failore  to  do 
so,  a  perawal  Judgment  ahoold  have  been  na^ 
dered  against  bim.— Marrimae  Mft.  Go.  T. 
Heani,  79  So.  268. 

(D)  Arrest  of  JndvmeBt. 

4»2S9  (Fla.)  Hotlona  in  arrest,  arising  f^om 
intrinsic  causes  appearing  on  tlie  face  of  the 
record,  must  be  founded  on  matters  sufficient 
on  demurrer  to  overUirow  tbe  action  or  idea.— 
Ball  Bros.  v.  Holland,  79  So.  68S. 
^263(2)  (Pla.)  Under  Gen.  St  1906.  1  141T 
(Comja.  Laws  1914,  t  1417),  and  rule  13  of  Cir- 
cuit  Court  Bulea,  where  summons  is  Issued  to 
three  persona  and  served  on  two  returnable  to 
April  rule  day,  on  which  the  two  enter  an  ap- 
pearance that  tbe  declaration  is  not  filed  until 
August,  is  not  ground  for  arrest  of  default  judg- 
ment entered  after  ascertainment  of  the  amount 
by  a  Jnix--BaU  Bros.  v.  Holland,  79  So.  635. 
<^266  (Fla.)  Motion  in  arrest  must  be  baaed 
on  matters  appearing  on  the  face  of  the  rec- 
ord.—Ball  Bros.  V.  Holland,  79  So.  635. 

Motion  in  arrest,  where  verdict  and  judg- 
ment are  in  favor  of  plaintiff,  will  not  be  grant- 
ed if  declaration  on  its  face  shows  a  vatld 
cause  of  action  and  is  not  demurrable.— Id. 

Vm.  ABCTHPMBirT,  OOBRBCmoif. 
AND  BEVZBW  Uf  SAME  COURT. 

4^326  (Ala.App.)  In  garnishment  proceeding, 
where  court  imfnoperly  entered  jadgment 
against  garnishee  alone,  a  dissoIutioD  bond  hav- 
ing been  executed  under  Code  1907,  i  4313, 
an  amendment  nunc  pro  tunc,  converting  judg- 
ment against  gamiabee  Into  one  in  rem  against 
defendanL  and  also  into  petsonal  jadgment 
against  surety,  cannot  Btaod.- Merriraac  Mfg. 
Co.  V.  ■Beam,  79  So.  268. 

IX.  opEimro  OR  tacathtg. 

«=>342(1)  (AlaO  Where  judgment  was  ren- 
dered March  13th,  and  execution  Issued  April 
1st,  though  term  of  court  was  open  until  ust 
of  June,  so  far  as  finality  of  particular  judg- 
ment waa  coocemed.  term  ended,  under  Acts 
1916,  p.  706.  so  as  to  terminate  court's  power 
over  judgment,  on  lapse  of  80  days  after  its 
rendition.~Barton  v.  Burton  Mfg.  Co.,  79  So. 
664. 

«=>38)  (Ala.)  If  a  judgment,  on  Its  face  or 
the  face  of  its  record,  fa  void,  it  is  a  nullity; 
and,  as  it  is  calculated  to  mislead,  the  court, 
ex  mero  motu,  or  on  motion  of  a  stronger,  or 

79SO.-fi9 


unicus  corise,  may  purge  its  records  of  mdi 
void  matter.— Taylor  v.  Jones,  79  So.  306. 

Z.  BQITITABIiS  BSLIEF. 

(A)  Vmtmn  mt  Rcmedr  ««d  OroaBtfa. 

«=>407(2)  (Ala.)  If  Judgment  debtor  received 
notice  of  judgment  in  sufficient  time  before  ex- 
piration of  SO  days  from  its  rendition  to  move 
m  court  which  rendered  judgment  to  have  it  set  - 
aside,  it  was  jadgment  debtor's  duty  to  act  up- 
on his  reasonable  opportunity  to  have  judgment 
vacated  for  laek  of  notice  of  suit  to  jnim,  and, 
having  failed  to  do  so,  he  is  without  remedy 
in  chancery.— Barton  v.  Burton  Mfg.  Co.,  79 
So.  664. 

«s»407(6)  (Ala.)  Judgment  debtor's  failure  to 
apply  to  trial  court  for  redress  against  judg- 
ment must  show  that  no  reasonable  opportu- 
nity so  to  apply  came  to  the  jadgment  debtor, 
or  that  he  was  prevented  by  fraud.— Barton  v. 
Burbm  Mtff.  Co..  79  So.  664. 

(B)  Jurisdiction  and  Proee«ainan>. 

«=»460(1)  (Ala.)  Where    bill,    by    surety  of 

Kardian  of  insane  person,  against  ward,  who 
B  been  restored  to  sanit^,  to  enjoin  enforce- 
ment of  his  judgment  agamst  guardian,  shows 
that  fundi^  for  wtJch  guardian  was  held  ac- 
countable reached  his  hands  In  1906,  averment 
as  to  surety's  petition.  In  1908,  for  dis(4iarge 
from  liabili^  on  bond,  has  no  bearing  on  equi- 
ty  of  bill.— United  States  Fidelity  &  Guaranty 
Go.  T.  Harton,  79  So.  600. 

n.  OOIXATERAI.  ATTACK. 

(B)  Or«wa<8. 

«B»489  (La.)  A  jadgment  annulling  a  sale  to 
tiie  state  for  delinquent  taxes  rendered  by  conrt 
without  jurisdictioB  rationn  materisa,  in  a  suit 
wherein  state  is  not  a  party  and  where  all  of 
taxes  have  not  been  paid,  ia  void.^Kbert  v; 
Woodville,  79  Sa  521. 

xrr.  co3icx.iT8nnGiizsft  of  adjttiii- 

OATIOV. 

(A)  JBdvBionts  CoBoInslTe  In  OoBeVBl. 

4=>649  (La.)  Judgment  on  appeal  from  order 
of  executory  process,  disposed  of  on  face  of 
proceedings.  Is  not  res  judicata .  in  a  suit  to 
annul  mortgage  and  executory  process  proeced- 
ings  depending  uptm  evidence  dehors  tne  pro- 
ceedings considered  on  such  appeal,  and  relating 
partly  to  matters  .occurring  subsequent  to  that 
appeal.— St.  John  Lumber  Co.  v.  Federal  Nat. 
Bank,  79  So.  223. 

^3>654  (Miss.)  Where  federal  District  Court 
granted  plaintiff,  suing  employer  for  persontil 
injuries,   an   absolute   noiisuit,   parties  were 

g laced  in  same  attitude  as  if  siut  had  never 
een  filed,  and  plaintiff  cfiulr)  sue  in  state  court. 
— Cybur  Lumber  Co.  v.  Erkbart,  79  So.  235. 

(B)  PvraoBs  CoBolndcd. 

«=3669  (Ala.)  Where  one  of  several  complain- 
ants moves  to  strike  bis  name  from  a  bill  to 
quiet  title  and  dismiss  it  as  to  him,  alleging 
he  has  no  interest,  did  not  authorize  any  one 
to  make  him  a  party,  and  refusing  to  be  bound 
for  costs  and  expenses,  and  no  action  is  tak- 
en thereon,  he  thereafter  becomes  a  respond- 
ent subject  to  the  court's  jurisdlctlM),  and  tiie 
decree  rendered  concludes  Ills  Intereat  in  the 
subject-matter  of  tbe  litigation.— Chavers  v. 
Mayo,  79  So.  594. 

XVn.  FORBIOM  JUDOMBNTB. 

«s:>829(2)  (La.)  Where  judgment  or  order  of 
federal  court  did  not  authorize  sale  of  proper- 
ty belonging  to  certain  heirs,  or  to  any  one  ex- 
cept city  of  New  Orleans,  receiver's  attempt- 
ed sale  of  property  of  such  heirs  was  not  au- 
thorized, and  hence  was  not  protected  by  the 
fuU  faith  and  credit  clause  of  federal  Constitu- 
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tion.— Roassel  t.  New  Orletu  Land  Oo^  79 
So.  860. 

Where  Jadsmcnt  or  order  of  federal  coort 
was  not  rendered  asaloBt  certain  heirs,  but 
merely  authorised  a  sale  of  property  belonging 
to  city  of  New  Orleans,  there  was  no  need  for 
an  action  for  the  nallity  of  the  judgment  on 

Eart  of  those  claiming  under  rach  helra  before 
iBiBting  on  title  tmder  such  heirs.— Id.- 

JUDICIAL  POWER. 

See  Oonatitutional  liAw,  «5>6S'78. 

JUDICIAL  SALES. 

See  Appeal  and  Error,  <=»926;  Infanta, 
41;  Jadgment,  «=s>^;  Taxation,  «=»788, 

JURISDICTION. 

See  Criminal  Law,  ^98-106;  Jo^ment,  ^» 
28. 

JURY. 

See  Crimloal  Law.  «s>854.  1001,  1144;  Dam- 
ages,  «=»19»;  Trial,  «=>812. 

n.  RIOHT  TO  TBlAXi  BT  IVm. 

14(12)  (Ala.)  An  andent  Ehiglish  rule,  as  to 
granting  injunctions  to  abate  nuisances,  to  the 
effect  uat  the  question  of  nuisance  non 
must  be  established  by  tbe  verdict  of  a  Jury, 
does  not  prerail  in  tlua  state.— City  of  Soma 
V.  Jones,  79  Sa  476. 

^28&)  (Ala.)  Under  Acta  1915,  pp.  939-940, 
where  defendant  in  default  did  not  consent  to 
l^aiatiff'B  withdrawal  of  demand  for  trial 
jury,  action  of  court  in  entering  judgment  for 
plaintiff  without  intervention  of  jury,  was  er- 
rooeoua;  plaintiff's  waiver  of  jury  trial  btAng 
ineffectual.— Hartford  Fire  Ins.  Co.  T.  Bannis- 
ter, 79  Sa  253. 

m.  QUAUFzoATzoira  or  jmtoBS 
Am)  sxxM^notn. 

«s»47  (Ala.)  Where  that  part  of  Acts  1909 
(Sp.  Seas.)  p.  16,  |  7.  requiring  that  jnrcns  for 
the  GuntersriUe  court  subdivision  be  drawn 
from  tlie  wb<^e  of  Marshall  counts,  was  repeal- 
ed by  General'  Jury  Law,  {S  25,  82,  which  pro- 
vides further  that  a  court  established  for  ter- 
ritorial subdivisions  must  draw  its  jnrora  from 
that  subdivision,  an  objection  to  a  venire  an^ 
jury  which  included  nonresidf9ita<rf  the  Onnters- 
ville  court  subdivision  should  be  suatained. — 
Evans  V.  SUte,  79  So.  240. 
<^47  (Ala.AK).)  A  motion  to  Quash  the  venire 
in  a  h<»nicide  case  because  the  jurors*  names 
were  not  drawn  from  a  jury  box  containing 
only  names  of  persons  residing  in  the  territorial 
jurisdiction  of  the  court  was  improperly  denied. 
—Harris  v.  State,  79  So.  270. 

IT.  SmacOMING.  ATTEITBAKCB.  DIS- 
OBAKOE.  AND  COMPEK- 
SATIOK. 

^^80  (Ala.)  Defendants  in  homicide  having 
waived  special  venire  as  provided  by  Code  1907, 
i  7264,  overruling  motion  to  quash  the  venire, 
and  compelling  defendants  to  ro  to  trial  with 
less  than  50  jurors  on  the  panel  from  which  to 
strike,  was  not  errw.— Patterson  v.  State,  79 
So.  4G9. 

V.  COMPETENCT  OF  JTRORS.  OHAIr- 
I.EHOES.  AND  OBJECTIONS. 

«=»94  (Fla.)  Provisions  of  Laws  1909,  c.  tS&OZ 
(Comp.  Laws  1914,  f  1402).  as  to  grounds  for 
challenge  for  cause  if  person  called  as  a  juror 
shall  have  served  as  such  at  any  other  term 
within  one  year,  refers  to  the  time  of  service, 
and  not  to  terms  of  the  conrL— Sandlin  v.  State, 
79  So.  714. 

^:>97{8)  (Fla.)  One  who  contributes  to  a  fund 
to  employ  an  attorney  to  asust  in  the  prosecn- 


tion  of  a  person  is  disqnaliiied  to  sit  as  a  juror 
on  his  trial.— Blackwell  v.  State,  79  So.  'tSl. 
4=»II0(1)  (AlaJ  It  is  not  error  to  permit  tiie 
solicitor  to  challenge  one  juror  for  cause  after 
having  waived  this  course  as  to  other  jurors. — 
Vest  V,  State,  79  So.  18. 
«»II0(1)  (AlaApp.)  Defendant  charged  with 
murder  and  oonv&ted  of  manslanghter,  conld 
not  complain  because  solidtor  acting  for  state 
accepted  one  and  challenged  other  of  jurors  who 
answered  they  would  not  convict  on  circum- 
stantial evidence,  as  the  state,  with  consent 
of  court,  could  waive  point  as  to  one  or  l>oth. 
— Uoore  V.  State,  79  So.  201. 
«=>I3I(11)  (Ala.)  Defendant,  in  a  homicide 
case,  was  properly  not  allowed  to  repeat  in 
inquiry  tb  jurors  a  question  with  reference  to 
their  freedom  from  bias  or  prejudice  that  had 
been  previously  propounded  by  tiie  eovrt.— 
Sanders  v.  State,  79  So.  37^. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  ^»218.  2S2;  Landlord  and 
Tenant,  «=»291. 

m.  oini.  jimisDicTioN  ahd  av- 

THOBXTT. 

^=343(4)  (Miss.)  A  Justice  of  the  peace  has  ju- 
risdiction of  an  action  to  dispossess  a  tenant, 
under  Code  1006,  i  2885  (Hemingway's  Code. 
I  2388),  though  rental  for  year  for  which  prem- 
ises were  leued  exceeded  amount  of  justice's 
jurisdiction;  snch  jnrisdiction  being  special 
statutory  Jurisdiction,  under  Ccmst.  ISM,  |  172. 
— ^pson  V.  B(vUn,  79  So.  892. 

V.  asrnsw  or  pbooeedinoe. 

(A)  Appeal  wm*  SnM*. 

^167(3)  (La.)  Under  Cir.  Code,  art  3519,  as 
amended  br  Act  No.  107  of  1&^  providing  that, 
if  plaintiff  allows  five  years  to  elapse  without 

Srosecuting  suit,  it  shall  be  considered  aban- 
oned,  and  in  view  of  Code  Prac.  art  100,  de- 
fendant, appealing  from  justice's  court  does  not 
beccnne  plaintiff  in  district  court,  and  his  appeal 
will  not  be  dismissed  loi  lapse  of  five  years, 
without  prosecution.— Reagan  v.  Tjonlaiana 
Western  B.  Co.,  79  So.  328. 

KICKING  CARS. 

See  BaHroads,  «=>347,  SSO. 

LABOR  UNIONS. 

See  Trade  Unions. 

LANDLORD  AND  TENANT. 

See  Attachment,  ^s>3S5;  Chattel  Horteages. 
«=»39,  275;  Injunction,  ^>85;  Justices  of 
the  Peace,  «=»4S;  Payment,  «=»47;  Princi- 
pal and  Agent  ^>189;  Use  and  Occapatioa; 
Waters  and  Water  Oourses,  ^176. 

nr.  TEBIM  "TO^  TBASa. 

(O)  ■■traeloKS.  Rn«vrMlB.  mm*  Opttoas  te 
PualiMe  w  Sell. 

Q=>B3C1)  (La.)  Sale  of  plantation  which  divest- 
ed vendor  of  ownership  and  power  to  lease, 
though  made  while  plantation  was  under  attach- 
ment, was  a  sale  contemplated  by  dausc  of  lease 
accmllne  to  which  it  was  not  to  be  renewed  In 
event  of  sale.— Hemdon  v.  Wakefield-Moore 
Realty  Ca,  79  So.  31& 

V.  TENANOIBft  XWm  TXA&TO  TEAB 
AND  IffONTH  TO  MONTK. 

^=3>II5(1)  (Miss.)  Where  agreement  to  rent 
building  for  $4  a  month  was  Indefinite  as  to  du- 
ration, the  tenancy  was  from  month  to  month. 
—Lay  V.  Great  Southern  Inmber  Co.,  79  So. 

822. 

11601)  (Hiss.)  Where  agreement  to  rent 
building  for  ^  a  nmith  was  indefinite  as  to  do* 
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ration,  the  tenancy  was  from  month  to  month, 
and  tenant  was  entitled  to  a  notice  to  terminate, 
under  Code  1900,  |  2882  (Hemin^war'a  Code,  J 
2380).— Lay  Great  Southern  Lumber  Co.,  7» 
So.  822. 

vn.  PBSMiBEa  A3n>  awoniEifT 

AXD  irSE  THEBBOr. 

(B)  lajmrlea  from  Da«ar*roiui  or  Defeetlva 
Condition. 


•  165(4)  (La.)  Leaaor  was  not  zeaponBiblc  for 
1njui7  to  tenant'*  employ^  from  billing  off  itep- 
ladder  nailed  to  end  of  platform,  where  ladder 
was  no  part  of  leased  premises,  and  was  not 
thereon  when  leased,  or  thereafter  placed  there 
by  lessor's  offlcers  or  employes,  or  known  to 
its  officerB.— Fiacher  t.  Welle  Farro  ft  Co.  Ex- 
press, 79  So.  868. 

(F)  Bvietlam. 

e=*t72(l)  (Mist.)  Where  barber  rented  barber 
shop  bnilding  from  lumber  company  for  indefi- 
nite period  on  month  to  month  Dasls,  and  com- 
pany without  eiTinc  notice  to  terminate  required 
by  Code  1906.  I  2882  (Hemingrway's  Code,  { 
23S0),  entered  during  barber's  temporary  ab- 
sence and  nailed  doors,  making  it  impossible  for 
barber  to  enter  and  remove  his  effects,  lumber 
company  was  liable  for  damages.— Lay  y.  Great 
'Southern  Lumber  Co.,  79  So.  822. 
®=>I80(3)  (Miss.)  In  action  for  eviction,  where 
plaintiff  alleged  that  it  leased  shop  for  an  indefi- 
nite period  on  monthly  rental  basis,  and  that  de- 
fendant, without  notice  to  terminate,  entered 
premises  while  plaintiff  was  temporarily  absent 
and  nailed  up  door,  defendant  could  not  prove 
that  premises  were  to  be  occupied  onl^  during 
plaintiff's  good  behavior,  and  that  premises  were 
closed  because  of  plaintifTs  misconduct,  without 
specially  pleading  surh  facts.— Lay  v.  Great 
Southern  lumber  Co.,  79  So.  822. 
®=9l8O((0  (Miss.)  In  barber's  action  against 
lumber  company,  from  whom  he  rented  barber 
shop  boilding,  for  damages  for  eviction,  withoct 
notice  to  terminate  required  by  Code  1906,  | 
2882  (Hemingway's  Code,  |  2380),  and  dosing 
the  shop,  whether  conpany  was  liable  for  ex- 
emplary dameges  was;  under  the  {headings  and 
evidence,  for  the  jury.— -Lay  v.  Great  Southern 
Lumber  Co.,  78-  So.  SS. 

Tin.  BEET  AED  A]>VABOEfl. 

(A)  Rlirlits  and  LInbtlltlea. 

«=32I6  (Ala.)  Where  tenant .  failed  to  vacate 
on  demand  for  failure  to  pay  rent  due,  land- 
lord could  not  recover,  under  Code  1807,  | 
427S,  penal^  of  doable  amount  of  annual  rent 
for  unlawful  retention  of  possession.— DUlard 
V.  Johnson,  78  So.  106. 

MX.  BE-BMTBT  ABB  BBOOTBRT  OF 
P08SESBI0B  BT  I.AEDIABD. 

^=>29l(18)  (Hiss.)  An  appeal  from  a  judgment 
dinpossessing  a  tenant,  under  Code  1906,  { 
2SS5  (Hemingway's  Code,  1  2383).  rendered  by 
justice  of  the  peace,  must  be  taken  within  five 
days  after  pronouncement  of  judgment,  under 
section  82^BlmpM>n  t.  Boykin,  TO  So.  8S!. 

UnCENY. 

See  Burglary,  «=>41;  Criminal  Law,  «b»607, 
758,  7^,  970;  Embeszleownt,  «s>l;  Beceiv- 
ing  Stolen  Goods. 

I.  OrrEEBEE  AJTD  BBSPOBSIBZLm 
TKBBBFOB. 

«=»3(1)  (Ala.App.)  The  question  of  intent  Is 
tn  essential  fact  in  a  charge  of  larceny.— May 
V.  State.  7»  So.  677. 

9=»3(2)  (AlaJVpp.)  If  a  person  took  money 
wh«i  he  was  too  drunk  to  know  what  he  was 
doing,  bvt  afterwards  reaUied  what  he  hod 


done,  and,  being  sober,  formed  an  idea  to  keep 
the  money,  he  was  gmltr  of  larceny.— May  t. 
State,  79  So.  677. 

n.  vaosBcnnoB  abb  bubisb- 

MEET. 

(A)  Indietaaent  Mid  imMonuMou. 

«:=»30(10)  (Ala.App.)  An  indictment,  describ- 
ing money  stolen  as  ''lawful  paper  currency  of 
the  United  States  of  America,  consisting  of 
$20  bills,  flO  bills.  $5  biUs,  and  $1  bUls,  a 
further  description  of  which  ia  to  the  grand 
jury  unknown,^'  was  suffident— May  T.  State, 
79  So.  677. 

(B)  Btrldenee. 

®=s>4l  (Ala.App.)  A  charge  that  the  burden  of 
jfTOot  in  a  larceny  prosecution  is  on  the  pos- 
sessor of  recently  stolen  property  to  satisfy  the 
jury  beyond  a  reasonable  doubt  that  he  honest- 
ly came  into  possession  thereof  does  not  state 
the  true  rule.— Belser  v.  Sute.  79  So.  265. 
^43  (Ala.App.)  Teatimony  of  witness  that  he 
had  seen  B.,  to  whom  defmdant  bad  given  al- 
leged stolen  property,  in  poesesaion  thereof, 
held  competent  as  tending  to  prove  corpus  de* 
licti.— Smith  v.  State.  79  So.  802. 
®a>55  (Fla.)  In  a  prosecution  for  larceny  of 
animal  of  bovine  species,  evidence  Mi  not  suf- 
fident to  sustain  a  conviction.— Moody  T.  State, 
79  Sa  284.  ™s,  , 

(O  Trlnl  nnd  RcvIaw. 

^s>68(2)  (Ala.App.)  In  a  prosecution  for  lar- 
ceny, the  question  of  intent  is  for  the  Jury  to 
determine  under  all  the  evidence.— May  v.  State, 

79  So.  677. 

«=>68(2)  (Fla.)  The  question  of  intent  with 
which  accused  took  the  proper^  with  the  theft 
of  which  he  Is  charged,  is  tmmarily  for  the 
jury,  subject  to  review  by  the  court— Wallace 
V.  SUte  79  So.  634. 

^=377(2)  (Ala.App.)  In  a  prosecution  for  grand 
larceny,  a  requested  instruction  that  posseesiMi 
of  recently  stolen  property  is  a  circumstance 
tending  to  prove  that  the  possessor  is  the  guil- 
ty agent,  and  that  the  burden  of.  proof  is  oa 
him  to  show  that  he  honestly  came  into  pos- 
sessicm,  was  propwly  refused  as  being  abstract. 
-Belser  t.  Bute,  70  So.  26S. 

LEASE. 

See  Corporations,  •=3409;  Landlord  and  Ten- 
ant 

LEGISLATIVE  POWER, 

See  ConsUtutional  Law,  <=»SO-63. 

LETTERS. 

See  Criminal  Law,  «=>419,  420. 

LEVEES. 

See  Action,  «»60;   Drains,  «»18;  Public 
Lands,  «sb61. 

LEWDNESS. 

^»I0  (Fla.)  Proof  that  one  of  the  parties  is 
married  is  soffldent  to  establish  guilt  of  both 
under  Comp.  Iaws  1914,  {  8618.— Alford  v. 
State,  79  So.  437. 

Evidence  held  suflident  to  justify  conviction 
of  living  in  an  open  state  of  adultery,— Id. 

LIBEL  AND  SLANDER. 

L  WOBDS  ABB  ACTS  ACTIONABI.E, 
ABB  IJABILITT  THEBEFOB. 

^=>6(2)  (La.)  False  allegations  in  petitions,  ac- 
cusing plaintiff  of  certain  acts  of  fraud  as  a 
stockholder  and  director  of  a  corporation,  were 
libolous.— Sat^e  Tram  Go.  t.  Jnrgens,  78  So. 
872. 
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«=>56(2)  (La.)  Where  plaintUf  employed  an  ex- 
pert accountant  to  audit  the  books  of  a  corpo- 
ration and  had  hia  report  disclosing  facts  per- 
taining to  transactiona  on  which  charges  of 
fraud  against  plaintiff,  a  stockholder  and  di- 
rector, were  judicially  made  in  its  petitions, 
there  was  no  probable  cause  for  plaisBS  to  be- 
lieve such  allegations  true.— Sabine  Tram  Cu. 
V.  Jurgens,  79  So.  872. 

No  one  has  a  right  or  privilege  to  deem  ap- 
propriate or  pertinent  to  an  issue  presented 
for  decision  in  a  judicial  proceeding  a  libelous 
allegation  that  he  knows  is  false,  or  that  he  has 
no  Just  or  probable  cause  to  bailieT«  la  true. 

IV.  AOTiozrs. 

(C)  E:Tia*ne«. 

112(1)  (La.)  In  an  action  for  slander  based 
on  words  slanderous  per  se,  held,  on  the  evi- 
dence as  to  defendant's  utterance  of  such 
words,  that  the  plaintiff's  demand  was  prop- 
erly rejected  and  the  suit  dlamissML — ^Baidle  t. 
Ventura,  79  So.  178. 

(D)  Dmrnftcei. 

^121(1)  (La.)  A  judgment  for  n.OOO,  in  an 
action  for  a  libel  contained  in  judicial  allega- 
tions, in  view  of  plaintiff's  extended  business 
dealings  and  his  high  commercial  and  social  po- 
sition, and  in  view  of  Civ.  Code,  art.  1934,  giv- 
ing much  discretion  in  assessment  of  damages 
to  trial  judge,  was  not  an  abuse  of  discretioiL 
—Sabine  Tram  Co.  t.  Jnrgeas,  79  So.  872. 

LICENSES. 

See.  Action,  4=»C0;  Agriculture,  ^»7:  Ani- 
mals. «s>4;  Appeal  and  Error;  Banks  and 
Banking,  «s»12;  Contracts,  «s»105;  Courts, 
«a»224;  Fish,  ^10:  Intoxicstbig  liquors, 
«s»9e;  Statutes,  «=s»241. 

1.  FOS   OOOUPATIOire   AXD  PBITI- 

4=9 1  (La.)  A  "license"  may  be  defined  as  a 
permit,  granted  by  the  sovereign  generally  for 
a  consideration,  to  a  person,  firm,  or  corpora- 
tion to  pursue  some  occupation  or  to  carry  on 
some  business  subject  to  regulation  under  the 
police  power.— State  ex  rel.  Guillot  t.  Central 
Bank  &  Trust  Co^  79  So.  867. 
«=»3'/2  (I>^la.)  Where  charter  of  city  of  Miami 
conferred  power  to  impose  taxes  upon  business, 
occupations,  and  professions  carried  on  with- 
in city  by  ordinance,  such  taxes  were  not  con- 
trolled by  general  license  statutes  aa  to 
amounts.— State  v.  Dillon.  79  So.  29. 

Under  Charter  of  City  of  Miami,  {  2S.  em- 
powering city  by  ordiunnce  to  impose  license 
taxes  on  occupations,  power  is  not  limited  to 
imposing  license  on  occui>atiou8,  hut  may  be 
made  effectual  by  subjecdng  one  caring  on 
an  occupation  without  license  to  a  personal 
penalty.— Id. 

^=>7(7)  (Ala.App.)  Since  property  is  not  the 
only  subject  of  taxation.  Const.  1007,  {  211,  re- 
quiring all  taxes  on  property  to  be  assessed  in 
exact  proportion  to  the  value  of  the  property, 
does  not  apply  to  privilege  taxes  or  taxes  on 
oocupBtions  and  franchises.— Barefield  v.  State, 
7»  Sb.  306. 

«»16(1)  (Ala.App.)  Reveuue  Code  (Acts  1910, 
p.  494)  S  1,  subaec.  10,  does  not  require  au- 
tomobile dealer  to  take  out  license,  paying  the 
prescribed  fee  therefor,  for  each  county  in 
wliich  he  solicits  orders  for  cars,  but  merely 
one  state  and  county '  license,  to  be  taken  out 
in  dealer's  home  coud^.— Patterson  t.  State, 
70  So.  157. 

^28  (Miss.)  Tnder  Code  1906,  »  38.37,  3900, 
:t901,  .S906  (Hemingway's  Code,  Sg  «542,  6629, 
tl630,  6636),  the  state  revenue  agrat  would  have 
no  right  to  collect  from  defendant  lumber  com- 


pany privilege  taxes  for  lumber  budneas  con- 
ducted by  another  company  prior  to  parch.TK 
of  buriness  l»y  deftedant;  ainoe  Code  1906,  i 
3006,  does  not  impose  a  lim  upon  property 
prior  to  seizure. — Robertson  v.  Greenwood  Lum- 
ber Co.,  79  So.  820. 

^29  (FlaJ)  Laws  1917,  c.  727S.  §  6.  series  B. 
relatioK  to  auttunobile  license  taxes,  provides 
for  a  license  tax  of  S5  on  any  automobile  or 
other  motor-driven  vehicle  with  a  seating  ca- 
pacity of  one  and  not  more  than  five  passengers, 
without  regard  to  horse  power.— State  v.  Amos, 

70  So.  -m. 

4»40  (Ala.App.)  Railroad's  section  hand,  who, 
under  orders  from  foreman,  employed  labor- 
ers to  take  places  of  those  who  had  left  em- 
ployment, held  not  to  have  violated  city  ordi- 
nance  prohibiting  engagement  without  license 
in  business  of  seeking  to  induce  laborera  to  re- 
move from  city,  "business"  meaning  employ- 
ment occupying  time,  attention,  and  labor  for 
purpose  of  livelihood.— Braxttxi  t.  CSty  of  Sel- 
ma,  79  So.  150. 

LIENS. 

See  Agriculture,  «=»7;  Attorney  and  Client 
<g»171-182;  License^  «s>28;  Mechanics' 
Liens;  Paymeiitj^»47;  SubrogatltHi,  ^>23; 
Taxation,  ^»739;  Vendor  and  Purchaser, 
«=»2S^292. 

LIFE  ESTATES. 

See  Homestead,  ®=»140;  Mortgages,  4=»314; 
Municipal  Corporations,  «=»960:  Quieting 
Title,  «s»7;  l&zatloil.  «b>6S8,  780;  Wills, 
4»6!l4,  eie,  682. 

^S323  (Ala.)  Where  the  wife,  as  grantee  of  a 
Ufe  estate  subject  to  8upp<Hrt  of  a  child, 
with  remainder  to  the  child,  conveyed  to  a 
third  person  br  warranty  deed  pnrporting 
to  convey  the  fee  timple,  her  deed  conveyed 
only  her  life  estate,  and  not  the  fee  simple.— 
Dafias  Compress  Go.  t.  Smltii,  79  So.  B65. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possessitm;  Cancellation  of  Id- 
stmments.  ^»34;  Descent  and  Distribution, 
4s»72.  119;  Executors  and  Administrators. 
«=>22S;  Fmndulent  Gtmveyanoes,  «=s>^: 
Master  and  Servant.  #a»401;  Toxotloii, 
806. 

I.  STATITTSa  OF  UBflTATIOK. 
(A)  Xataiw,  VtUldlty,  a«d  Ctartnotlan  ta 

<&=»I2(1)  (La.)  Statutes  of  rwose,  by  which 
titles  are  confirmed,  are  enacted  for  the  bene- 
fit of  those  only  who  hare  primordial  or  void- 
able title,  and  not  for  benefit  of  tre^aasers  or 
possessors  without  even  a  voidable  title.— Oen- 
eres  v.  Bowie  Luinber  Co.,  70  So.  413. 

The  prescription  of  30  years  referred  to  ui 
Civ.  Code,  art  3548,  does  not  defeat  a  petitory 
action  by  an  owner  gainst  a  trespasser  or 
possessor  without  aa  mudi  as  a  voloaUe  title 
and  without  30  years'  posseaaion.- Id. 

n.  COMPUTATION  OF  PEBIOD  OP 
UMITATION. 

(O  PeraODftl  DIamlillltlea  aatd.  Prlvllcirea. 

^»72(1)  (Ala.)  ExcepdoD  for  additional  time 
given  by  Code  1007,  f  4846,  to  infants,  does  not 
enlarge  the  statute,  but  merely  gives  the  per- 
son under  disability  the  specified  additional 
time  in  which  to  act  or  sue.--Chavera  t.  Mayo, 
79  So.  694. 

V.  vi^EADimo,  mrmtmoK,  trial. 

AJTD  REVIEW. 

^180(2)  (Ala.)  Where  bill  for  sale  for  parti- 
tion prayed  that  defeodants  be  charged  with 
amounts  of  money  realised  on  a  mortgag« 
against  the  property,  executed  the  coninon 
ancestor,  the  proosstt  befacpoid  to  d^aadouti 
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bnt  did  Dot  AVer  tbat  the  amount*  were  in- 
tended as  advancements,  a  demurrer  on  tbe 
mmmd  tbat  the  debts  were  barred  by  Umita- 
tioDs,  whidi,  if  true,  did  not  appear  on  the  face 


of  the  bill,  was  properly  ovcrnued^-tiraluuii  t. 
Graltam.  T9  So.  46(1. 

LIQUOR  SELLING. 

See  Intoxicating  Liqnora. 

LOGS  AND  LOGGING. 

See  Vaster  and  Servant,  ^slOT. 

«»3(1)  (Fla.)  The  owner  of  land  may  convey 
timber  growing  upcm  it  end  grant  a  iterpetual 
right  to  tbe  puroiaser  to  enter  uwm  tbe  land 
to  remove  the  timberv—Canuaer  Co.  t.  Tagw, 
79  So.  272. 

«»3(11)  (£1a.)  While  parties  may  contract 
that  one  riiall  be  entitled  to  a  perpetual  rifht 
to  enter  on  the  owner's  land  and  remove  tuo- 
ber  conveyed  by  11^  it  is  ao  nnreaaonable  tbat 
the  contract  will  not  be  dedared  to  have  such 
effect  onlees  such  Intention  is  plainly  manifest. 
—Cummer  Co.  v.  Yager,  79  Sow  272. 

▲  conveyance  of  growing  and  standing  tim- 
ber, vrithoat  stipulating  tbe  time  within  which 
it  shall  In  removed,  will  be  amatraed  as  im- 
plying a  removal  wittiin  a  reasonable  time, 
where  terms  of  conveyance  or  circuoMtaQces 
afford  a  just  basis  for  such  intendment— Id. 

A  reasonaUe  time  for  removing  atanding  tim- 
ber from  another's  land,  where  no  time  ror  re- 
moval is  stipulated  in  conveyance,  is  to  be  de- 
termined, not  by  arbitrary  will  of  either  party, 
but  by  a  consideration  ijl  location,  acceasibili^, 
and  use  ot  the  timber  and  land,  and  by  dioom* 
stances  attending  the  conveyance.— Id. 

LOST  INSTRUMENTS. 

See  j&dverae  Possession,  ^s>KM;  Evidence, 
^1S8.  180. 

LUNATICS. 

See  Insane  Persona. 

MANDAMUS. 

See  Appeal  and  Error,  «s>374,  88S. 

n.  ■VBJnBOTS  ASD  PUBFOIM  OF 

B8UBF. 

(ll>  Aets  aMd  Proceedlngr*  of  Pafclle  OS- 
eera  «nd  Bomrds  aad  HaMlelpalltleo. 

4^=>74(1)  (Fla.)  Mandamos  lies  to  require  sec- 
retary of  state  to  amend  tbe  notice  and  certifi- 
cate of  offices  and  vacancies  in  a  county  to  be 
filled  at  a  general  election  on  November  5, 
1918,  required  by  Qeu.  St.  1906,  8  176  (Gomp. 
Laws  1914,  I  176),  so  that  vacant  office  of  tax 
collector  might  appear  among  those  to  be  then 
fiUed.— State  v.  Crawford,  79  So.  875. 

(La.)  Since  the  law  confers  on  the  Rail- 
road Commiesion  authority  to  penalize  rail- 
roads (Act  No.  176  of  1912)  leaves  the  matter 
to  the  discretion  of  the  commission,  such  dis- 
cretion  of  a  Judicial  or  qoasi  judicial  tribunal 
cannot  be  controlled  by  mandamus. — Shreveport 
Window  Glass  Co.  v.  Railroad  CommiasiQn  of 
Ixiuisiana,  79  So.  407. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

See  Deeds,  4s>70;    Divorce;   Husband  and 
Wife;  Lewdness,  «=>]0. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

See  Principal  and  Sarety,  «=»168l 


MASTER  AND  SERVANT. 

I.  THE  RELATIOIT. 
fB)  Stfttiito>7  Rcvolmtlon. 

*=»IC  (La.)  Act  No.  187  of  1912,  in  reference 
to  defenses  in  employes'  suits  for  personal  in- 
jury, applying  only  to  public  service  corpora- 
tiona,  is  violative  uf  Constitutions  of  Louisiana 
and  United  States. — ^Maeon  v.  New  Orleans 
Terminal  Co.,  79  So.  26. 

®='l6!/2.  Owing  to  the  great  Increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^!s>  num- 
ber sections  346-120,  at  tbe  end  of  this  topic, 
where  tbe  matter  in  tills  and  future  index-di- 
gests will  be  fonnd. 

m.  MASTER'S  LIABIUTT  FO&  IN- 
J17RI£8  TO  8E&VAKT. 
<A)  Kaitni-c  and  Exteat  In  General. 

4=>87/2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  <S=>  num- 
ber sections  346-42(^  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  Index-di- 
gests will  be  found, 

«=>96(2)  (Ala.)  A  master  was  not  answerable 
to  his  servant  for  the  acts  or  omissions  of  an 
employd  of  an  independoit  contractor.— Seagle 
v.  Stitli  Coal  Co.,  78  So.  SOL 

(B)  Tools,  Haehlnerr,  AppUanoee,  umM 
PInees  for  Worlc. 

^slOI,  102(1)  (Ala.)  Coal  mining  comMnv  not 
liable .  as  master  could  not  lie  neld  liable  to 
servant  for  personal  injuries  from  fall  of  rode, 
as  it  would  be  to  an  invitee  on  premises.— Seagle 
V.  Stith  Coal  Co..  79  So.  301. 
«=>I03(1)  (Miss.)  It  is  a  nondelegable  duty 
of  a  master  to  furnish  the  servant  with  a  rea- 
sonably safe  place  to  work  and  to  Iceep  it  rea- 
ably  safe. — Benton  v.  Finkbine  Lomoer  Co.. 
79  So.  346. 

«B93 106(1)  (La.)  Express  company,  whoee  leased 
pronlses  induded  a  platform,  etc.,  and  which 
nmlshed  another  safe,  convenient,  and  intend- 
ed entrance  and  exit  for  its  employes,  was  not 
liable  to  employ^,  injured  from  fall  of  stepladder 
nailed  to  end  of  platform,  where  there  waa  no 
invitation  to  use  it  as  an  exit,  and  it  was  not 
furnished  or  placed  by  or  with  cwsent  of  com- 
pany's officers  or  superior  servants, — FSacfaer  v. 
WeUs  Fai^o  &  Co.  Express,  79  So.  868. 
«=>I07(6)  (Miss.)  On  ground  tbat  it  bad  failed 
to  furnish  reasonably  safe  place  to  work,  lum- 
ber company  was  not  liable  to  tong  man  oper- 
athig  skidder  in  open  forests  for  injuries  when 
he  walked  to  slacken  a  line  end  was  struck  by 
broken  tree  falling  from  its  stump. — Cybur 
Lumber  Co.  v.  Erkhart,  79  So.  235. 
e=s>  I  M  (3)  (Miss.)  A  railroad  -is  under  general 
duty  of  exercising  reasonable  care  in  loading  car 
of  ties.— Yazoo  &  H.  T,  B.  Co.  v.  McCaskell, 
79  So.  R17. 

<^il8(2)  (Ala.)  Mining  Law,  S  9S,  has  no  ap- 
plication to  tramways  or  tramtracks  ontside  of 
mines  disconnected  with  sacb  ways  in  mines.—; 
Montevallo  Mining  Co.  v.  Underwood,  79  So. 

m. 

«=>II8(5)  (Ala.)  Where  It  was  not  plalntirs 
duty  on  bis  own  initiative  to  remedy  defects 
in  roof  of  mine,  but  only  to  do  so  when  ordered 
by  anothA-  for  master,  it  waa  duty  of  master  or 
one  acting  for  him  to  furnish  plaintiff  with 
materials,  agencies,  and  facilities  needed  for 
remedying  or  removal  of  danger  or  defect, 
without  unnecessarily  imperiling  plaintiff,  and 
such  duty  carried  with  it  a  proper  and  reason- 
able exercise  of  tbe  superior  judgment  of  the 
master.— Choctaw  Coal  &  Minmg  Co.  v.  Dodd, 
79  So.  54. 

9=>I24(4)  (Miss.)  A  railroad  Is  under  the  gen- 
eral duty  of  exercising  reasonable  care  in  loading 
car  of  ties,  or  of  seeing  by  proper  inspection 
that  the  shipper  exercised  reasonable  care  in 
preparing  the  car  for  shipment,  and  in  a  way 
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to  render  improbable  anj  injur  to  those  law- 
fully on  or  aloQE  the  track.— Taioo  &  M.  V.  K. 
Go.  T.  McCssken.  79  So.  817. 

(C)  lf«tho#«  ot  Work.  RalM.  aK«  Ovd»ra. 

^s>l3l  (Ala.)  M<HdnaertiOD,  in  Employen'  Lia- 
bility Act,  of  prorialoD  that  employ^  ahall  not 
be  entitled  to  compMisation  under  subsection, 
Dtilen  injury  results  from  some  Impropriety  or 
def^  in  rules,  by-laws,  or  iBBtructions,  does  not 
eliminate  rule  that  proof  of  neflixence  in  re- 
spect to  subject-matter  is  cmiditioa  precedent  to 
recovery  ia  actions  against  onployer. — Seacle  t. 
Ktith  Coal  Co..  79  So.  301. 
^>  137(4)  (Miss.)  A  railroad  owes  to  a  section 
hand  that  degre*  of  care  in  operation  of  trains 
which  it  owes  to  any  person  lawfully  on  the 
right  of  way  in  done  proximity  to  the  tradn.— 
Yazoo  A  M.  V.  R.  Go.  T.  HcCaskell,  79  So.  817. 
,  ^9l49(l)  (Ala.)  Improper  or  negligent  instruc- 
tion to  workman  by  employer  is  essential  to 
employer's  liability  under  Employers'  Liability 
AcL-«eegIe  t.  StiCh  Coal  Ca,  79  Sa  801. 

(B)  Fellow  8«rv«Bt>. 

«s>l80(6)  (Miss.)  Laws  1908,  c.  194,  |  1. 
abolishing  fellow-serrant  doctrine  with  refer- 
ence to  employes  of  railroad  or  any  one  using 
engines  or  cars  propelled  on  tracaa,  held  to 
apply  to  employtf  of  lumber  company  attaching 
to  logs  cables  of  Its  skidder,  part  of  a  car  for 
drawing  logs  to  its  railroad  track.— J.  J.  New- 
man Lumber  Go.  Irvin,  79  So.  2. 
^»I85(2)  (141.)  A  carpenter  and  a  car  re- 
pairer, neither  having  any  authority  or  saper- 
▼iaioa  over  the  other,  both  employed  by  same 
master  on  same  car  and  necessarUy  coining  in 
contact  with  each  other  in  course  of  work, 
are  fellow  Berrants.— Maaon  t.  New  Orleans 
Terminal  Co..  79  So.  26. 

(T)  rniaks  As»m««  «r 

«s»204(l)  (Ala.)  Tlie  Employers'  liability  Act, 
abdishing  asanmption  ot  risk,  did  not  alMdish 
the  doctrine  of,  "Volenti  non  fit  injnria"  or  its 
application  to  negligence  cases  by  a  servant 
agaiasC  master.—NarUwm  Alabama  By.  Co.  v. 
Harper,  79  So.  2S1. 

«S9204(8)  (Ala.)  Under  the  Employers'  liahU- 
ity  Act,  a  servant  does  not  asanme  the  risks  in- 
cident to  the  negligence  of  a  foreman  or  person 
to  whose  orders  be  is  bound  to  conform  or  of  a 
person  in  charge  of  a  locomotiTe,  etc.— North- 
em  Alabama  Ry.  Co.  v.  Harper,  79  So.  201. 
«=s>2IO(2)  (Miss.)  A  railroad  section  hand  does 
not  assume  the  nsk  of  injury  from  falling  ties, 
released  by  breaking  of  standard  on  side  of 
passinK  flat  oar^xaioo  A  M.  V.  &.  Co.  t. 
l^OukeU.  79  So.  817. 

(O)  CoatriliatorT'  KeKtlcenM  of  Scrrutt. 

^228a)  (Ala.)  The  Employers'  Llabill^  Act. 
while  abolishing  assumption  of  risk,  did  not 
abolish  the  defense  of  contributory  negligence. 
—Northern  Alabama  Ry.  Co.  v.  Harper,  79  So. 
251. 

«=923S(9)  (Ala.J  Under  Acts  1911.  p.  613,  {  35. 
workmen  in  coal  mines  have  burden  to  examine 
those  places  and  conditions  from  which  danger 
may  be  expected,  including  the  roof  of  the  miue. 
— Seflele  v.  Stith  Coal  Co.,  79  So.  301. 
(^239  (Miss.)  It  is  immaterial  to  .liability  of 
employer  whether  piece  of  steel  which  injured 
employ^  came  from  maul  or  ax  used  to  strike 
hook  placed  on  maul,  use  of  tools  not  being 
that  for  which  they  were  furnished.— Ten  Mile 
Lumber  Co.  v.  Garner.  79  So.  66. 

It  is  immaterial  to  liability  of  employer,  for 
injury  to  servant  struck  by  piece  from  ax  or 
maul  on  which  hook  was  placed  for  striking, 
whether  employ^  was  authorized  to  carry  tools 
to  shop  for  repairs;  he  not  having^  been  di- 
rected to  use  tool  as  he  was  when  injured. — Id. 
<g=»247(3)  (Ala.)  If  employ?  of  coal  mining 
cuini)any  had  inspected  working  place,  as  re- 
quired by  Acu  1911»  jf.  S13,  |  35,  he  would 


have  diseovcred  danger  of  rooi^  b«t  awwdielwi 
went  oDder  it,  and  waa  injured,  he  eumot  re- 
cover, his  own  negligence  having  been  proximate 
eanae^-Seagla  v.  sStlk  Goal  Oih.  79  So.  801. 

<H)  AetlOBS. 

^250</4  [New,  ToL  15  Key-No.  Serieal 

(BSias.)  Where  employe  in  interstate  con- 
merce  waa  struck  by  ties  falling  from  moTioj; 
train,  the  master's  failure,  in  action  under  fed- 
eral Employen*  Liability  Act  (C.  S.  Comp.  St. 
1916,  M  86S7-Se6ti>,  to  meet  presnmption  <<f 
negligence  arising  from  the  injury,  under  Coiie 
1906,  {  1985,  as  amended  by  Laws  1912.  <l 
215,  did  not  justify  direction  of  verdict  for 
servant;  the  state  law  bdng  inappUcmlde.— 
Tasoo  AM.  V.  R.  Go.  V.  AkOaakeU.  79  So. 
817. 

«i»250%.  Owing  to  the  great  Increaae  <a  mat- 
ter heretofore  elasrifted  to  this  sectioa,  we  hare 
made  a  new  siibdiTi8i<m,  consisting  of  ^nt  mua- 
ber  sections  846-420,  at  the  end  of  this  topir. 
where  the  matter  in  this  and  future  index-di- 
gests will  be  fonnd. 

^298(10)  (Ala.)  Where  each  of  five  counts  «t 
a  complaiat  clearly  and  spedficaUy  show*  wbick 
of  the  five  subdivisions  of  the  Emi^oyers'  lia- 
bility Act  it  is  framed  under,  and  parts  of  e«<4 
merely  follow  the  statute  in  alleging  negiigvncc 
witfaout  particnlarising  the  negligent  net.  boA 

EnemI  aUegations  wiu  be  referred  to  otber  ai- 
.rations  charging  specific  acts  of  aetiiwaUe 
negligence.— Northern  Alabama  By.  Co.  t.  Har- 
per, 79  So.  2B1. 

«=»258(11)  (Misa.)  Declaration  for  aemnt'a 
death  throogh  the  fall  of  treea  bctos  «tt  nnder 
direction  of  decedent's  ImmeAate  amperior. 
showing  that  the  work  was  haxardooa  to  the 
knowledge  of  defendant,  bat  not  of  the  servant, 
and  that  there  were  no  precautions  takm. 
stated  a  cause  of  actim  for  &ilare  to  provide 
safe  place  to  work.— Bentcm  T.  IlnkMite.  Lom- 
ber  Cfo.,  79  So.  346. 

^258(18)  (Ala.)  A  count  in  a  complaint  set- 
ting up  a  cause  of  action  under  Employers'  li- 
abiUty  Act,  subd.  3,  based  on  negligence  in  giv- 
ing an  order  to  plaintilf  U>  propel  a  hand  car 
over  a  crooked  track  containing  %  high  trestle 
when  a  train  vras  due  to  pass,  keti  sufilcient  to 
show  breach  of  duty  to  plaintiff  and  damages 
proximately  caused  by  such  breach.— Noitbeia 
Alabama  Ry.  Co.  v.  Harper.  79  So.  251. 
«=»262(1)  (Ala.)  Hea  that  serraut  in  nuae 
did  not  examine  his  working  place  before  goinc 
to  work,  which  failed  to  aver  that  esaminatiiK: 
would  have  disclosed  defect,  as  well  as  daaiipr 
of  going  to  work  at  the  place,  waa  insofficifCL 
— Choctaw  Goal  &  Hining  Co.  t.  Dodd,  79  So. 
64. 

Plea  that  injured  servaat  was  ngmt  of  de- 
fendant intrusted  with  duty  of  seeing  that  mis* 
roof  was  in  proper  condition,  and  undertook  to 

Serfonn  aura  duty,  waa  no  more  than  men 
enial  of  allegation  by  plaintilf  that  he  «a> 
working  under  another  to  whom  such  duty  wat 
intrusted,  and  demurrer  vraa  properly  sustaia- 
ed.-Id. 

^=»2G5(4)  (Miss.)  In  servant's  action  under  tbr 
federal  Employers'  I4aMlity  Act  (U.  S.  Oomi 
St.  1916,  H  8657-8665),  he  has  the  banks  if 
proving  negligence  of  the  master  canainc  ti- 
in juries.— Yazoo  &  H.  T.  R.  C!o.  VxCaAA 
79  So.  817. 

«=>265(11)  (Ala.)  In  servant's  aetloa  ondr 
li^ployers*  liability  Act,  burden  of  proof  n 
to  allegation  that  instruction  by  reason  of  bi>- 
ing  obeyed  which  plaintiff  was  injured  was  iri<'- 
en  by  person  delegated  with  master's  anthori'v 
in  that  behalf  was  on  plaintiff. — Seagle  t.  Sti:t 
Goal  Co..  79  Sou  301. 

«s>267(l)  (Ala.)  In  action  by  servant  for  inju- 
ries occasioned  by  d^cctive  roof  in  mine,  tes- 
timony by  witness  that  "tiiey  had  been  tak- 
ing" of  dangerous  condition  should  have  befc 
excluded,  where  there  was  no  evidence  to  st«> 
who  bad  been  talking.— Choctaw  Coal  &  aid- 
ing Co.  T.  Dodd,  79  So.  61. 
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«=»270(9)  (Ala.)  In  a,  servant's  action  for  in- 
jnries  while  repladnx  a  wedge  oa  a  planing 
machine,  testimony  of  Ihe  emplojer's  foreman 
as  to  his  prior  harmless  experience  in  replac- 
ing the  wedge  while  the  macmneiT  was  ranning 
was  material  and  relevant— W.  T.  Smitb  Lam- 
ber  Co.  t.  McLain.  79  So.  370. 
^»28l(9)  (La.)  In  action  by  longshoreman 
agaiosC  his  employer,  a  stevedore  company,  for 
iojary  when  a  hatdi  fell  into  the  hold,  evidence 
held  to  show  his  negligence  in  aiming  a 
dangerous  position  in  disobedimca  to  orders  of 
bis  Buperion,— Nelson  t.  J.  B.  Honor  Co.,  79 
So.  170. 

®=>282  (Misa.)  Where  an  employ^  in  a  railroad 
shop  was  electrocuted  while  holding  a  defective 
electric  iisht  attaidied  to  a  cord  which  light 
had  been  defective  for  at  least  a  week,  and  had 
shocked  witness  six  or  eight  Cerent  times, 
although  the  dangerous  condition  had  been  re- 
ported to  the  officer  in  charge,  punitive  dam- 
ages might  be  allowed.— Enuis  v.  Yazoo  &  M. 
V.  R  Co..  79  So.  73. 

^»n9(10)  (Ala.)  In  a  miner's  action  for  per- 
sonal injury  while  riding  in  an  empty  car  by 
his  foreman's  direction,  evidence  held  not  as  a 
matter  of  law  to  require  a  finding  that  plun.- 
tiff's  injury  was  not  proximately  caused  by 
his  foreman's  direction.— Montevallo  Mining  Co. 
V.  Underwood.  79  So.  453. 
9=»286(13)  (Miss.)  lu  section  band's  action  for 
injuries  when  struck  by  tics  thrown  from  car 
by  breaking  standard,  whether  the  master  was 
negligent  being  for  the  jury,  peremptory  in- 
struction held  erroneous. — Tazoo  &  M.  V.  B. 
Co.  V.  McCaskeU.  79  So.  817. 
*=>286(19)  (Ala.)  Where  nature  of  work  ex- 
cluded idea  of  coal  company's  liability  as  alleged 
in  injured  servant's  counts  under  common  law 
chaining  company  bad  negligently  failed  to  fur- 
nish reascmabljr  safe  place  in  which  to  work, 
company  was  ^titled  to  general  charge  as  to 
such  counts. — Seagle  v.  Stitii  Coal  Co.,  79  So, 
301. 

«=3'289(21)  (Ala.)  In  a  miner's  action  for  In- 
jnT7  while  ridfnc  on  an  empty  car,  the  act 
of  tiding  In  such  car  at  foreman's  direction 
conld  not;  as  a  matter  of  law.  be  held  to  in- 
volve obvious  danger.— Montevallo  Mining  Go.  t. 
Underwood,  79  So.  4S3. 

^s»296(7)  (Ala.)  In  a  miner's  action  for  in- 
jnrj  wbOe  riding  on  a  motorcar,  an  InHtruc- 
tlon  attmpting  to  apply  the  rule  as  to  a 
iwrson  advisedly  taking  dangerous  way  when 
a  safe  one  is  open,  but  omitting  the  elementT 
that  one  way  was  safe  and  the  other  nnsafe. 
was  property  refused.— Montevallo  Mining  Co. 
V.  Underwood,  79  So.  463. 
Q=>296(16)  (Ala.)  In  a  miner's  action  for  per- 
sonal injaries,  an  instruction  held  not  open  to 
th«  objection  that  the  jury  might  conclude  that 
a  williul  wrong  caused  tbe  iojun,  notwith- 
standing simple  negligence  alone  characterized 
the  omisBion  caunng  such  injury.- Montevallo 
Mining  Co.  v.  Underwood,  79  So.  453. 

IV.  UABILITIBi  FOB  tNJVBIES  TO 
THUm  PEMOH8. 

(B)  Wovlc  of  laAcvemAsmt  OontimotM. 

^9317  (La.)  One  causing  an  excavadon  in  a 
public  sidewalk  owes  an  absolute  du^  to  pro- 
tect the  public  from  injury  resulting  therefrom, 
and  cannot  escape  liability  by  showing  that  it 
was  made  for  him  by  an  independent  contrac- 
tor.—Burke  V.  Werlein,  79  So.  405. 

VI.  WOBKKEir'S  OOMFIBHBATIOK 
ACTS. 

(A)  Hat«r«  and  Crroand*  of  Master's  Lla- 
MlttT. 

«=^348  (La.)  Act  No.  20  of  1014  plainly  ex- 
pressed the  intention  to  limit  rights  and  reme- 
dies of  employes  and  their  dependents  to  com- 
pensation thereby  provided,  and  to  exclude  otb- 
er  right*;  to  "prescribe"  neaainr  to  lay  down 


authoritatively  as  a  guide  or  rule  of  action.— 
PbilpB  V.  Guy  Drilling  Co.,  79  So.  549. 
«=»S5I  (La.)  Under  Act  No.  20  Of  1914,  §  3, 
subds.  1-3,  and  where  there  was  no  written 
agreement  or  notice  between  employer  and 
employe  that  act  should  not  apply  to  employ- 
ment, an  accident  occurring  within  30  days 
after  contract  of  employment  is  not  excluded 
from  its  provisions.— Philps  v.  Guy  DrilUng  Co., 
79  So.  549.  . 

Action  by  mother  of  deceased  employ^  for 
compensation  for  bis  death  from  injury  within 
30  aasB  after  contract  of  employment  was  with- 
in Act  No.  20  of  1914,  j  34,  so  that  a  .judg- 
ment refusing  demand  for  damages  for  tort 
under  Civ.  Code,  arL  2815,  was  proper.— Id. 

(C)  Proceedings. 

®s»39S  (La.)  A  demand  for  compensation  un- 
der Act  No.  20  of  1914,  was  not  waived  and  will 
not  be  dismissed  merely  because  it  was  o)rged 
la  tbe  alternative  and  only  in  tbe  event  the 
court  should  hold  that  plaintiff  was  not  entitled 
to  damages  for  tort  under  Civ.  Code,  art  2315. 
—Philps  V.  Guy  Drilling  Co.,  79  So.  549. 
^t=>401  (La.)  Where  supplemental  petition  for 
compensation  under  Act  No.  20  of  1914,  stated 
nature  of  dilute  in  compliance  with  section  18, 
par.  1,  plea  of  prescription  in  that  original  pe- 
tition set  forth  no  cause  of  action,  and  that 
supplemental  petition  was  not  filed  within  a 
year  after  accident,  was  without  merit— Philps 
V.  Guy  DrilUng  Co.,  79  So.  549. 
^=3408  (La.)  In  suit  for  compensation  under 
Act  No.  20  of  1014,  where  evidence  as  to 
amount  of  decedent's  wages  or  contribution  to 
plaintiffs  support  was  so  uncertain  that  com- 
pensation could  not  be  ^determined,  district 
court  in  view  of  section  J^,  subsec.  4,  should 
have  been  reopened  to  allow  plaintiff  to  intro- 
duce additional  evidence.— Philpa  t.  Guy  Drill- 
ing Co..  79  So.  649.  r-  * 

MAYHEM. 

See  Criminal  Law,  «b»196l 

MECHANICS'  LIENS. 

See  Mortgages,  9=3l51. 

I.  If AT17BE.    OBOVirDS.    Am  SUB* 
JBGT-BIATTEB  IH  OENEBAI.. 

*=»7  (La.)  Act  No.  229  of  1916,  giving  privi- 
lege to  mechanics,  bttHders,  artisans,  workmen, 
laborers,  etc.,  who  shall  do  any  work  on  or 
furnish  materials  for  any  building,  etc.,  does 
not  repeal  by  implication  Civ.  Code,  art  8249, 
specifying  creditors  who  have  privilege  on  im- 
movables.—Conroy  T.  Pine  Belt  (Ml  Go.,  70  So. 
523. 

XV.  OFEBATIOK  ANJt  EFFECT. 

(B)  Pvopertr,   Sstates,   and   iUshts  Af- 
fected. 

«s>l93  (La.)  Contractor  erecting  building  sub- 
ject to  a  mortgage  and  a  vendors  lien  can  en- 
force his  privilege  only  to  extent  that  at  fore- 
closure sale  the  buflalng  enhanced  value  of 
land,  neither  original  cost  of  building  or  ita 
pectuiar  value  having  any  necessary  bearing. 
—New  Orleans  Land  Co.  t.  Southern  States 
Fair-Pan-American  Exiwsition  Co.^  "TO  So.  625. 

MESSENGER. 

See  Municipal  Corporations,  <es>700. 


MILITIA. 


See  Courts,  «8=>489. 


MILLING  IN  TRANSIT. 

See  Carriers,  «s>ll,  18. 
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MINES  AND  MINERALS. 

Bee  Corporations.  4=3442;  Master  and  Serv- 
ant, «=»101,  102.  US,  235.  247,  262.  285. 
286,  296;  Officeri,  «bs»Q2;  BeCormatum  of 
Instramenti,  4a»2. 

m.  ovERATioif  or  Mms,  qvab- 

BIBS.  Aim  WBXXS. 
[C)  RiKkt*   u4    Llahllltfes    ImelArat  t* 

«=>r24  (Ala.)  Bifht  to  recover  for  injnry  to 

filalntilfa  land,  uirins  year  precedinv  aait, 
rotn  floating  down  water,  modi,  and  rock  from 
nn  ore  washer,  was  not  barred  being  different 
from  otlier  like  injury  acquiesced  in  by  plain- 
tiff, during  the  preceding  ten  years.— T«nn€sse« 
Coal.  Iron  ft  R.  Co.  v.  Bunn.  79  8p.  360. 

If  plaintiff's  land  was  damaged  solely  by  tbe 
acts  of  defendant  In  depositing  water,  muck, 
and  rock  from  an  ore  washer,  defendant  was 
responsible  for  the  whole  of  tbe  damage.— Id. 
^9l25  (^a.)  In  an  action  for  damage  to  land 
by  floating  down  apon  it  water,  mud,  and  rock 
from  an  ore  washer,  complaint  held  to  show 
that  defendant  had  added  to  the  injury  of  the 
land  during  the  year  preceding  suit.— Tennes- 
see Coal,  Iron  &  R.  Co.  v.  Buna,  79  So.  360. 

In  action  for  injury  to  land  from  floating 
down  upon  It  water,  mnck,  and  rock  from  an 
ore  washer,  defendant's  requested  charge  that 
if  the  jury  believed  tbe  evidence  they  could  not 
award  damages  for  the  pollution  of  water  ran- 
niog  through  plaintiffs  land  held  property  re- 
fnscd  as  tending  to  mislead.— Id. 

In  action  for  injnry  to  land  bj  deposit  of 
water,  mack,  and  rock  from  ore  washer,  where 
evidence  went  to  show  damages  from  crop  de- 
stroyed, affirmative  charge  asked  by  defendant 
on  ground  that  measare  of  damages  for  tem- 
porary injury  to  lands  is  difference  in  rental 
value,  plus  expense  of  restoration,  a  point  to 
which  no  evidence  was  addressed,  was  properly 
refused.- Id. 

MINORS. 

See  Infants. 

MISNOMER. 

See  Criminal  Law,  «=s»66& 

MISTAKE. 

Bee  Taxation,  ^301. 

MOBS. 

See  Homidde.  «»805. 

MORTGAGES. 

See  Abatement  and  Revival,  *=358;  Acknowl- 
edgment, «=^20;  Bills  and  Notes,  ^341. 
366;  Chattel  Mortgages;  Conversion,  «=>20, 
22;  Costs.  «3>32.  234;  Courts.  «=>S2.  99; 
Deeds,  «=»14S;  Evidence,  «=s>S68;  Execu- 
tion, «s>471;  Partition,  «s>46;  heading, 
«=s>S:  Principal  and  Agent,  «s>103;  Quiet- 
ing Titie,  «=>44. 

(A>  Hatsre  nd  BIsscBtlnIs  •!  OonYefmaeM 
mm  BMwrttr* 

^32(3)  (Als.l  The  right  to  have  the  deed 
declared  security  held  not  affected  by  tbe  fact 
that  redemption  under  Code  1907,  jj  574C,  must 
have  certain  formalities,  as  relief  is  granted 
on  contract  and  not  statute.  (Per  Sayre  and 
Thomas,  JJ.)— F&tterson  t.  Holmes,  79  So. 
5S1. 

hl  ooMBTBtTonoir  Atm  ofe&a- 
Tioir. 

(C)  Propertr  MoFtvavcd,  and  Bsiatca  of 
P«rtlM  Therein. 

«S9|37  (Ala.)  While  a  valid  and  properly  exe- 
cuted mortgage  pasiea  legal  title  to  the  lands, 


the  title  is  not  absolnte.  but  Is  subject  to  be 
defeated  by  thejwrformoace  of  the  conditions 
stated.— Dallas  Compress  Co.  v.  Smith.  79  Su. 
666. 

4=3 143  (Ala.)  Where  husband  gave  mortgage 
to  secure  his  debt  to  bis  wife,  and  the  mortgage 
trustee  turned  tbe  property  over  to  the  wife, 
and  they  both  resided  thereon  for  over  30  year*, 
tbe  possession  of  neither  beinf  adverse,  tbe 
situation  was  the  same  as  if  neither  had  been 
in  possession,  and,  unless  affected  by  the  lapse 
of  time  to  raise  a  presumption  of  pSLymeat  of 
tbe  mortgage  debt,  their  separate  interesu 
In  the  property  remained  the  same. — Grmham  v. 
Graham,  79  So.  46a 

(D)  Uea  u«  PrlMtty. 

^9l5l(3)  (Ala.)  A  mechanic'e  lien,  under 
Code  1907,  I  4754  et  seq.,  is  a  lien  apon  tbr 
whole  property  subordinate  to  prior  mortgages 
as  to  property  covered  by  the  mortga^s  bat 
superior  to  prior  mortgages  to  the  extent  that 
the  value  of  the  property  is  increased  by  rea- 
son of  the  work  and  labor  or  material  f  amish- 
ed.— Magnolia  Land  Co.  v.  Malone  Investment 
Co.,  79  So.  641. 

^=>i53  (Ala.)  A  mortgage  securing  a  note  in 
tbe  hanos  of  a  bona  fide  purcbaaer  has  tht 
same  protectl<m  ^om  equitable  defensea  of 
maker  as  the  note;  Uie  mdrtgage  being  ■  mere 
incident  of  tiie  note.— Da  vies  v.  Simpson,  79 
So.  48. 

«3»I53  (Ala.)  A  mortgage  securing  a  note  in 
the  handa  of  a  bona  fide  purchaser  has  the 
same  protection  from  equitable  defenses  of  the 
maker  as  the  note;  the  mortgage  being  a  mere 

Incident  of  the  note.— Birmingham  Tmst  & 
Savings  Co.  v.  Bowell,  79  So.  377. 
^=>IM(4)  (Ala.)  Expressed  condition  in  deed 
from  parents  that  grantee  daughter  snpport 
tbe  parents  was  enforceable  against  a  bank  tn 
whom  the  daughter  mortgaged  the  property; 
tbe  deed,  with  its  expressed  condition,  duly  re- 
corded, being  notice  of  the  condition^ — first 
Nat  Bank  v.  Mcintosh,  79  So.  121. 

VX.  TRANSFER  OF  FBOraBTTHOBT* 
OAGED  OR  OFEQmTT  OF 
BEDUIUPXIOV. 

4s>280(3)  (Ala.)  Where  an  agreement  to  as- 
sume a  mortgage  debt  is  incorporated  in  the 
deed  of  the  propeH?  by  mistake  or  fraud,  with- 
gut  the  grantee's  knowledge,  he  la  not  bound 
thereby  when  he  promptly  disaffirms  H  opoo 
discovery.— Eppes  v.  Thompson,  79  So.  611. 
«S3260(5)  (Ala.)  On  bill  to  cancel  a  mortmee 
and  a  deed  executed  on  foredosare,  htU.  nnd»r 
evidence,  tfast  true  couMderatira  for  conv<>5- 
ance  by  mortgagor  to  defendant  of  part  of  land 
covered  by  mortgage  was  defendant's  agree- 
ment to  discharge  the  mor^ge,  so  that  sub- 
sequent purdiaBe  bf  defendant  at  foreeiosBre 
sale  merely  cwstitnted  payment. — Irrfa  v. 
Brown,  79  So.  241. 

«=i28(l(5)  (Ala.)  Tb^t  grantee  under  a  deed, 
which  recites  that  he  assumed  a  mortgage  in- 
debtedness, haa  received  rent*  from  the  prop- 
erty, is  not  conclusive  ol  hia  acceptance  or  of 
his  knowledge  of  the  assumption  dame. — "Eppa 
V.  Thompson.  79  So.  611. 

«=s»282(2)  (Ala.)  Where  a  grantee  accepts  a 
deed  with  knowledge  of  a  recital  therein  that 
he  aaaumes  an  indebtedness  against  the  prop- 
erty, he  becomes  perscmally  and  primarily  Un- 
hie  for  Buch  debt,  and  such  liability  carries 
with  it  all  the  incidents  of  a  mortgage  neoui- 
ty.— Bppes  V.  Thompson,  79  So.  611. 

TO.  PATBfEHT    OR  nmFORKAVOS 

OF  ooifBxnqii,  reuasb. 

AND  SAnffPAOnON. 

^3309(1)  (La.j  Where  mortgagor  was  releas- 
ed from  obligation  on  mortgage  note,  mortgafre 
securing  note  ceased  to  exist.— Beraheim  v. 
Pessoui  79  So.  23. 
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4s»3l4  (Ala.)  Wkera  a  wlU  as  grantea  of  a 

Iif«  estate  subject  to  support  of  a  childt  with 
remainder  to  the  child,  cfHtveycd  to  mortgagee, 
she  could  Bevertbeless  cancel  and  saUsI;  the 
mortgage  of  record  if  the  debt  aecored  therebr 
had  in  fact  been  paid.— Dallas  Compress  Co.  t. 
Smith,  79  So.  66o! 

«=»3I9(1)  (Ala.)  The  doctrine  that  payment  is 
presumed  after  the  lapse  of  20  years  is  avail- 
able to  the  mortgagor  who  holds  in  sabordina- 
tion  to  the  morteaKC.— Graham  t.  Graham,  7tt 

»o.  450. 

The  presumption  of  payment  after  20  years 
without  recognition  of  liability  in  conclusive. 
—Id. 

d=>3l9(3)  (La.)  In  suits  on  note  and  mort- 
gage, evidence  held  to  show  that,  even  if  bank 
agreed  with  defendant  not  to  sell  property,  it 
was  merely  friendly  promise  not  intended  to 
last  more  than  few  months,  nor  to  be  binding 
further  than  bank  could  carry  it  out  without 
inconvenience.— Bemheim  v.  Pesaoo,  7d  So.  28. 

XZ.  FOBECLOSmiE-BT  EXEBGISE  OF 
POWER  OF  UUX. 

^3^5  (Ala.)  Bnle  that,  as  to  persona  not  sal 

juris,  it  la  error  to  decree  a  sale  without 
learning  whether  the  interest  of  such  person 
will  be  promoted  by  a  sale  in  parcels,  does  not 
apply  to  a  sale  by  a  mortgagee  under  a  pow- 
er in  mortgage,  which  power  may  be  exercis- 
ed accordinfT  to  its  terms,  though  hsrdsbip  re- 
sults.—Dinkins  T.  Latham,  79  So.  493. 
«=>369(2)  (Ala.)  Mere  fact  that  the  lands  were 
susceptible  to  a  division,  and  a  sale  of  part 
of  them  might  have  discbarged  Hbt  mortgage, 
does  not  entitle  the  mortgagors  or  persons  in 
privity  with  them  to  have  the  foreclosure  s^e 
set  aside.- Dinkins  v.  Latham,  79  So.  498. 
«=336S<3)  (Ala.)  Mera  fact  that  amount  paid 
at  foreclosure  sale  was  less  than  or  dispropor- 
tionate to  the  vaJne  of  the  land  does  not  en- 
title mortgagors  or  persons  in  privity  with 
them  to  have  the  foreclosure  sale  set  aside.— 
Dinkins  v.  Latham.  79  So.  493. 
«s>369(7)  (Ala.)  Evidence  held  prima  facie  to 
establish  valid  foredosore  of  mortage. — Din- 
kins T.  Latham.  79  So.  4^, 

In  Birit  to  act  aaide  a  mortgage  foredoeore 
Mle  on  account  of  frand,  complainant  has  the 
burden  to  establish  the  allegations  of  fraud. 
—Id. 

«s>377  (Ala.)  In  ascertaining  amount  of  at- 
torney's fees  due  as  part  of  mortgage  Indebt- 
edness, the  services  of  mortgagee's  attorney  in 
defending  a  suit  to  restrain  foreclosure  upon 
irround  that  amount  due  had  been  rendered  will 
not  be  considered,  where  mortsage  did  not  pro- 
vide for  attorney's  fees  for  defending  sndi  suit. 
— Lsmpkin  v.  Irwin,  79  So.. 300. 

"Where  mortgagee  had  handed  mortgage  and 
note  to  his  attorney,  who  bad  written  mortga- 
gor and  prepared  and  posted  notice  of  fore- 
closure, $40  was  reasonable  attorney's  fee, 
where  a  nortiwi  of  the  mortgagee's  demand  was 
unjust— Id. 

Z.  FOBE03:.O8l7HB  BT  AOTIOX. 
<B)  IU«1it  to  Fonoloa*  an«  Defeaaw. 

«:»4I5(2)  (Fla.)  Where  a  mortgagror  Is  not  in 

Jiossession  and  has  never  had  possi^ssion  of  the 
and  mortgaged  to  secure  the  purchase  money, 
he  may  set  up  the  outntanding  title  an  a  de- 
fense to  the  vendor's  bill  to  foreclose. — Etter  v. 
State  Bank  of  Florida,  79  So.  724. 

(I)  Jadirmeiit  or  Deeree  Md  Bxeentlosi. 
4=9499  (Jm.)  a  suit  to  annul  a  mortgage  and 
to  annnl  executory  process  proceedings  and 
sheriff's  sale  is  a  direct  attadt  on  the  suc^-St. 
J;^n  Lumber  Col  t.  Federal  Nat  Bank,  79  So. 
223. 

A  salt  to  annul  a  mortgage,  executory  pro- 
cess proceedings  and  sheruTs  sale,  cannot  be 
maintained  In  the  absence  of  the  parties  to  the 
•ale,  indnding  the  seizing  creditor  — Id. 


(J) 


^»6I5  (Fla.)  Chancellor's  confirmation  of 
mortgage  foredosure  sale,  made  on  le^  sales 
da^  in  October,  1916,  by  a  special  master  over 
objection  that  sale  was  made  subject  to  lieu 
for  taxes  for  1914.  1919,  under  Laws  1907,  c. 
5596,  §  3  (Comp.  Laws  1914,  8  430j,  was  not 
reversible  error,  where  tinal  decree  ordering 
sale  was  entered  September  11,  1915,  nunc  pro 
tunc  as  of  August  1,  1913.— Florida  £aat  Coast 
Co.  V.  Langston,  79  So.  77. 
*=»526(7)  (Fla.)  An  order  of  confirmation  is 
equivalent  to  an  adjudication  that  the  sale  was  . 
one  proper  to  be  approved,  and  creates  a  pre- 
sumption of  the  regularity  of  the  proceedings. 
-Mitchell  V.  Mason.  79  So.  163. 
«=»529(2>  (Fla.)  A  court  of  chancery  has  ju- 
risdiction to  bear  and  determine  a  motion  to 
vacate  a  sale  of  property  made  under  the 
court's  order  of  foreclosure  after  confirmation 
of  the  sale.- Mitchell  v.  Mason,  79  So.  163. 
9=9529(10)  (Fla.)  On  motion  to  vacate  sale  of 
prc^er^  made  after  confirmation  on  ground 
of  inadequacy  of  price  the  movant's  interest, 
the  irregularity  of  sale,  the  inadequacy  of 
price,  and  the  existence  of  persons  wbo  would 
have  purchased  at  a  higher  price  should  be 
established  with  a  high  degree  of  clearnegg 
and  certainty.— Mitchell  v.  Mason,  79  So.  163. 
«=>548  (Miss.)  Code  *  1906,  |  50S1  (Hemiof- 
way's  Code.  |  3323),  Is  not  confined  in  its  opera- 
tion to  crops  planted  by  s  mortgagor  in  person, 
and  the  purdiaser  of  land  at  foreclosure  sale  is 
entitled  to  a  reastHiable  compensation  for  use  ot 
the  land  in  growing  a  crop  planted  before  com- 
mencement of  the  foreclosure  suit,  as  against 
a  tenant  of  the  administratrix  de  bonis  non  of 
the  mortgagor  and  one  daiming  a  lien  for  ma- 
terials furnished  the  tenant;  the  heiia  not  hav- 
ing objected  to  the  lease. — Parks  v.  Kline,  79 
So.  81. 

A  bill  for  an  accounting  by  snch  purdisser 
against  the  Uenw  and  the  lessee,  aeeking  to  re- 
cover the  value  of  the  crop,  leas  the  lienor's  ad- 
vances, and  asking  the  court  to  fix  the  amount 
due,  does  not  submit  the  question  of  reasonable 
compensation  tot  the  use  of  the  land  under  the 
statute,  and  is  demurrableL- Id. 

What  is  a  reasonable  compensation  for  the 
use  of  land,  under  such  statute,  can  be  deter- 
mined by  a  court  of  law.— Id. 
4=»554  (Ala.)  Where  mortgagee  purchases  land 
at  foreclosure  sale  and  executes  and  records  a 
deed  to  himself,  the  redtals  in  the  deed  are 
prima  facie  evidence  of  the  facts  stated  as 
against  the  mortgagor  and  bia  priviesy— Ivy  t. 
Hood,  79  So.  5S7. 

DeOslOMr  uc  Ponoul  UablUtr. 

«=»559(1)  (Fla.)  The  entry  of  defidency  judg- 
ments against  a  mortgagee  or  one  liable  for  the 
debt  in  foredosure  proceedings  ia  a  power  ex- 
ercised by  courts  of  equity  midw  Rale  No.  89 
of  Circuit  Courts  in  Bquity  Actions.— Etter  v. 
State  Bank  of  Florida.  79  So.  724. 
«s>559(3)  (Fla.)  Any  defense  that  may  be  of- 
fered to  a  decree  of  foredosore  or  against  a 
personal  decree  for  the  debt  should  be  presentnl 
In  due  course  during  the  proceedings,  or  suffi- 
cient reason  given  for  not  doing  so.— Etter  v. 
State  Bank  of  f^orida,  79  So.  724. 

The  mortgagor's  objection  to  a  deficiency  judg- 
ment in  vendor's  foreclosure  proceeding  for  pur- 
chase price  may  rest  on  failure  ol  consideration 
for  mortgaged  debt,  where  the  facts  constitut- 
ing the  defense  were  not  known  in  time  to  pre- 
sent defense  in  regular  course  and  mortgagor 
used  diligence  in  presenting  them. — Id. 
«=pS59(7)  (Fla.)  As  between  the  parties  to  the 
suit,  the  sum  for  which  the  mortgaged  premises 
were  sold,  while  the  aale  stands,  must  be  taken 
as  the  conclusive  test  of  tbcir  value. — Etter  v. 
State  Bank  of  Florida,  79  So.  724. 

(H)  Renew. 

«s»578  (La.)  The  only  auestions  triable  cm  an 
appeal  from  an  order  of  executory  o^ocess  are 
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those  isTc^riDK  the  r«Dlarit;  of  the  proceedinSB 
on  tbtir  face^St.  John  Lumber  Co.  v.  Federal 
Nat.  Bank,  79  So.  228. 

ZZ.  BEDEMPXZOH. 

«=959l(l)  (Ala.)  The  Htatntory  right  of  re- 
demption under  Code  1907,  i  6T46  et  neq.  is 
Qonexistent  uotH  the  equity  of  redemption  ia 
extinguished  by  a  ratid  foreclosure.— Baker, 
LyoDB  &  Co.  T.  EUasberg  &  Bros.  Mercantile 
Co.,  79  So.  13. 

«=S339I(1)  (Ala.)  Conduct  which  would  estop 
a  mortgagee  purchasiug  at  his  own  foreclosure 
sale  from  claiming  that  period  of  redemption 
has  expired,  the  mortgagor  not  knowing  of 
foreclosure,  may  consist  of  acts,  language,  or 
an  estopping  or  culpable  silence,  not  a  mere  si- 
lence, that  amobnts  to  a  representation  or  con- 
cealment of  a  material  tact,  known  by  the 
mortgagee,  which  prevented  redemption.— Ivy 
V.  Hood,  7»  So.  587. 

Where  mortgagee  bid  in  land  at  his  own  fore- 
closure at  an  amount  in  excess  of  the  mortgage 
debt  and  charges,  mortgagor  having  no  knowl- 
edge of  the  sale,  and  did  not  account  for  the 
surplus,  and  afterwards  purchased  at  a  tax  sale 
and  allowed  mortgagor  to  redeem,  and  in  his  cor- 
respondence with  mortgagor  referred  to  the 
premises  as  "your"  land,  %e  is  estopped,  on  ap- 
plication of  the  mortgagor  to  redeem,  to  claim 
the  bar  of  the  statutes  as  to  redemption.— Id. 
•9591(2)  (Ala.)  A  mortgagee  in  possession 
as  purchaser  at  his  own  mortgage  sale  is  gen- 
erally  not  required  to  give  notice  of  his  fore- 
closure and  purchase,  but  equity  requires  that 
he  do  no  affirmative  act  or  make  no  acclaration 
on  which  the  mortgagor,  not  having  actual 
knowledge  of  the  sale,  may  rely  and  thereby  be 
prevented  from  redeeming  vritbin  the  statutory 
period.— Ivy  v.  Hood,  79  So.  587. 
•=s>593  (Ala.)  The  right  of  redemptioD  from 
mortgage,  foreclosure  as  given  by  Code  1907, 
I  6746,  is  transferable  either  before  or  after 
foreclosure  and  gives,  a  property  right  under 
definition  of  property  as  right  to  possess,  use, 
enjoy,  sell,  and  dispose  of  a  thing.  (Per  Sayre 
and  Thomas,  JJ.)— Patterson  v.  Holmes,  79  So. 
581. 

®=9593  (Ala.)  "nie  statutory  right  of  redemp- 
tion (Code  1907,  1  5746)  is  subject  to  assini- 
meut  by  the  mortgagor. — Ivy  t.  Hood,  79  So. 
587. 

Where  mortgagee,  who  purchased  at  his  own 
foreclosure,  thereafter  made  an  additional  loan 
to  mortgagor,  who  was  ignorant  of  the  fore- 
closure and  who  was  being  misled,  such  mort- 
gagee did  not  become  the  assignee  of  the  stat- 
utory right  of  redemption  witmn  the  meaning 
of  Code  1907.  (  6746.- Id. 

4=>594(6)  (Ala.)  Where  mortgagor  died  in- 
testate and  one  of  his  sons  mortgaged  his  in- 
terest to  a  corporation  before  the  extinguish- 
ment by  foreclosure  of  the  equity  of  redemp- 
tion vesting  in  him  on  tha  death  of  his  father, 
the  corporation  was  entitled  to  redeem  under 
Code  1907.  6  5746.— Baker,  Lyons  &  Co.  v. 
Eliasberg  &  Bros.  Mercantile  Co.,  79  So.  13. 
^=9596,  597  (Ala.)  The  mortgagor  is  estopped 
to  claim  the  right  of  redemption  by  conduct  in- 
consistent with  bis  right  to  redeem  affecting 
rights  of  other  persons.— Ivy  v.  Hood,  79  So. 
587. 

®=»599(1)  (Ala.)  In  a  valid  foreclosure  sale 
under  the  powers  contained  in  a  mortgage, 
there  is  no  field  for  the  operation  of  the  doc- 
trine of  disaffirmance  by  a  minor  affected  there- 
by, and  redemption  must  be  effected  within  the 
period  provided  by  statute.—DlnkinB  t.  Latham, 
79  So.  493. 

^>60O(l)  (Ala.)  Where  mortgagee  purchases 
under  the  terms  of  the  mortgage  bidding  a  sum 
in  excess  of  the  mortgage  indebtedness,  he 
ceases  to  hold  as  mortgagee  and  holdn  as  pnr- 
chaser:  but,  if  he  purchases  for  a  sum  less 
than  the  debt,  he  still  holds  as  mortgagee,  in 
which  case  redemption  may  not  be  had  for  less 


than  the  whole  mortgage  debt-^vy  t.  Hood, 

79  So.  587. 

^o604  (Ala.)  A  mortgagee  purchasing  at  his 
own  foreclosure  sale  could  pay  taxes  due  out 
of  the  amount  that  he  bad  bid. — Ivy  v.  Hood, 

79  So.  587. 

<S=»6I6  (Ala.)  An  amendment  to  a  bill  praying 
cancellation  of  a  mortgage  for  duress,  setting 
up  that,  if  mortgage  was  not  Toid,  complain- 
ants offered  to  redeem  said  mortgage  by  paring 
the  amount  held  to  be  due  thereunder,  held  in- 
sufficient as  a  bill  to  redeem. — Fair  t.  Cum- 
mings,  79  So.  358. 

^=>6(6  (Ala.)  A  bill,  alleging  that  mortgagee 
purchasing  at  foreclosure  sale  obtained  no  deed 
and  did  not  go  into  possession,  bat  thereafter 
secured  an  absolute  deed  from  moi^ragor,  the 
complainant,  on  parol  agreement  to  give  riBfat 
of  redempflon  and  praying  for  recovery  of  land 
and  cancellation  of  deed,  held  to  be  sustained 
as  against  demurrer  for  want  of  equity  based 
on  contention  that  statutory  right  of  redemp- 
tion was  cut  off  tqr  the  agreement,  and  that 
agreement  could  not  Ve  varied  by  parol,  on  the- 
ory of  declaring  absolute  conveyance  security 
for  right  of  redemption.  (Per  Sayre  and  Thom- 
as. J  J.)— Patterson  v.  Holmes.  79  So.  581. 

A  bill,  alleging  that  mortgagee  purchaainK  at 
foreclosure  sale  obtained  no  deed  and  did  not 
go  into  possession  but  thereafter  secured  an 
absolute  deed  from  mortgagor,  the  complain- 
ant, on  parol  agreement  to  give  right  of  re- 
demption and  praying  for  recovery  of  land  and 
cancellation  of  deed,  held  to  be  sustained  as 
against  demurrer  for  want  of  equity  on  theory 
of  bill  to  secure  statutory  right  of  redemption 
inequitably  denied  complainant  with  cancella- 
tion of  deed  as  incidental  relief.  (Per  Gardner, 
Mayfield.  and  SomerviUe,  JJ.)— Id. 
«=»6I6  (Ala.)  Where  mortgagee,  without  mort- 
gagor's knowledge,  foreclosed  and  purchased 
the  land  and  misled  mortgagor  as  to  the  fact, 
an  averment,  in  a  bill  to  effectuate  the  eqnitjr 
of  redemption,  that  mortgagor  was  rauly.  will- 
ing, and  able  to  pay  the  sums  due  mortgagee, 
but  that  he  declined  to  accept  payment  and 
claimed  to  own  the  property  involved,  in  his 
own  light,  and  that  mortgagor  is  able  and  ready 
to  pay  the  amount  into  court  upon  ascertain- 
ment of  the  amount  really  due,  was  sufficient 
as  sn  offer  to  redeem  in  equity.— Ivy  Hood, 
79  So.  S87. 

MOTIONS. 

See  Appeal  and  Error,  «=>1221;  Bankmptcy, 
«=>433;  Criminal  Law.  ^=>696;  Deposidons. 
®=»107;  Equity,  •»=3388;  Judgment.  «»U)e. 
259,  266;  Mortgages,  «sb»29;  New  THaU 
*=>125. 

MUNICIPAL  CORPORATIONS. 

See  Action,  «=»C0:  Arrest,  <e=>^;  Carriers, 
^=>11 ;  Constitutional  Law,  «s=>8.'J.  121 ; 
Counties ;  Courts,  4=>224:  Criminal  Law, 
«S=>304;  Dedication,  «8=»19,  33,  37,  39.  41. 
55;  Dismissal  and  Nonsuit,  ^=930;  Drains. 
«=»18.  20.  41;  Electricity,  «=»11;  Kquity, 
<=>148;  Evidence.  «=>18.  32,  20t>:  Explo- 
sives, 3:  Injunction,  «=»o9,  114:  Li- 
censes. ^=>5i^;  Master  and  Servant.  ^=> 
317;  Nuisance,  ^=>6;  Railroads,  «=»95:  Re- 
ceivers, 4=^142;  Schools  and  Scliool  Dis- 
tricts; Specific  Performance,  C=>75;  Stat- 
utes, ^162;    Street  RaUroads. 

n.  OOTERNMEirTAI.  POWERS  Ain> 

nmcTioirs  nr  oehebaim 

4=s>57  (Ala.)  While  municipal  corporations  liav« 
no  inherent  taxing  power,  they  possess  Implied 
or  inherent  power  as  to  other  subjecta. — Ex 
parte  City  of  Birmingham,  79  So.  113. 

Municipal  corporations  can  exercise  those 
powers  only  whidi  are  granted  in  express  words 
or  fairly  implied,  and  not  those  which  are  sim- 
ply convenient  bnt  not  indifpeosable.— Id. 
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'M  flla.)  If  a  reUonaUe  doubt  ezlBta  aa  to  Besament  for  extension  of  city's  sewer  system 

filed  by  property  owner,  whicb 


a  particular  power  of  a  municipality,  it  should 
be  resolved  against  the  dtyt^Ex  parte  David- 

Bon,  79  So.  727. 

A  general  claaee  conferring  po^'er  up<m  a  mu- 
nicipality can  give  no  authority  to  abrogate  the 
limitaticms  obtained  fa  speclsil  provisions.— Id. 

Where  autbtvity  as  to  a  particular  subject  is 
expr«sly  conferred  on  municipalities,  other  au- 
thority inconsistent  with  the  powers  expressly 
given  is  not  to  be  Implied,  particularly  when  the 
powers  given  do  not  include  all  the  authority 
aa  to  the  designated  subjects.— Id. 
^963<1)  (Fla.)  Whether  such  an  emergency 
exists  as  to  warrant  governing  body  of  a  manic- 
ipality  in  giving  immediate  effect  to  an  ordi- 
nance, declared  necessary  to  public  peace  and 
safety  under  authority  of  valid  charter  pro- 
vision, rests  in  judrment  and  discretion  of  such 
ijody.— State  v.  Dillon,  T9  So.  29. 

XV.  PB0GEEDIX08  OF  OOVMCU.  OB 
OTHER  OO'VERICIKO  BODT. 

(B3  OvAlMacM  and  Br-I«w*  la  Geseral. 

^9»I20  (Ala.)  In  construing  an  ordinance, 
coarts  may  supply  words  by  coDatroction,  or 
substitute  <me  for  another,  where  it  ai^ars 
that  a  typographical  or  grammatical  error  has 
been  made,  and  where,  construed  as  a  whole, 
the  ordinance  la  self-eorrectlns,  but  not  to 
correct  legfcdative  errora. — Standard  OU  Oo.  T. 
Cil^  of  Birmingham,  79  So.  489. 

Where  scientific  or  technical  words  or  terms 
are  used  in  an  ordinance,  extraneous  evidence 
is  proper  to  show  meaning  thereof,  but  not  to 
instruct  court  as  to  word  or  phrase  lawmakers 
should  have  used  to  make  the  law  reasMiable. 
—Id. 

V.  OFFIOBBS.  AOENTS.  AXB  EIE- 

fA)  Hvnlolpal  Ofllcera  Im  General. 

«=>I36  (Miss.)  Where  duly  dected  mayor  is 
discharging  the  duties  and  exercising  the  pow- 
ers of  such  office,  his  title  to  office  cannot  be  at- 
tacked in  prosecution  for  violating  speed  ordi- 
nance by  a  plea  that  ordinance  Is  invalid  ;  mayor 
having  signed  ordinance  without  having  taken 
oath  of  office.— Town  of  Sumrall  v.  Polk,  79  So. 
817. 

9=3 1 44  (Miss.)  One  who  was  elected  mayor  and 
was  discharging  the  duties  and  exercising  the 
powers  of  such  office  was  an  officer  de  juris,  and 
did  not  lose  his  rights  and  powers  by  fidliog  to 
take  oath  of  office.— Town  of  Sumrall  v.  ^k, 
79  Sa  847. 

IX.  PITBUO  IMFBOVEBfENTS. 

(A)  Power    to    Hake    Improvenieiits  ov 
Grant  Aid  Therefor. 

<^=>269(1)  (Fla.)  A  city  can  purchase  a  right 
of  way  over  the  lands  of  a  railroad  and  pay  for 
It  in  cash,  or  it  may  in  consideration  of  bene- 
fits which  it  derives  from  the  opening  of  a 
street  over  the  railroad's  land,  take  upon  itself 
the  expense  of  protecting  persons  and  proper- 
ty using  the  street.— Florida  East  Coast  By. 
Co.  V.  City  of  Miami,  79  So.  682. 
9=3281(3)  (Miss.)  Ad  abutting  owner,  not 
showing  be  intended  to  pave  at  bis  own  ex- 
pense, cannot  be  held  injured  by  too  short  no- 
tice to  elect  between  doing  It  himself  or  bavins 
the  city  do  IL— Sparks  v.  City  of  Jackson,  70 
So.  67. 

(O  Contraets. 

9=>374(3)  (Fla.)  In  action  against  dty  on  con- 
tract for  public  works,  allegation  that  city  il- 
legally terminated  the  contract  by  ordering  ces- 
sation of  work  Aefd  to  show  breach  of  con- 
tract.-^fHiai  v.  City  of  West  Palm  Beach,  79 
So.  438. 

OB)  AHMsaieBtB  (or  Benellts,  aad  Sveelal 
Tnxes. 


II  (Ala.App^  Under  Code  1907,  »  1381. 
ISM,  iriMre  erade  written  protest  against  as- 


was  filed  by  property  owner,  which  protest 
showed  owner  objected  because  property  would 
not  be  benefited,  etc.,  circuit  court  improperly, 
on  city's  motion,  dismissed  his  appeal  from  the 
assessment— Wallace  v.  dty  of  Florence,  79 
So.  267. 

«=>524  (Ala.)  Code  1907,  S  1251,  and  Acts 
1916,  p.  296,  I  6,  omtaining  similar  provisions, 
autbonied  an  ordinance  providing  for  fining  a 
person  delinquent  in  his  street  tax.— Bx  parte 
City  of  Birmingham,  79  So.  113. 

X.  POizCE  FOWEB  AND  BEOUUL- 
TION8. 

(A)  Delesatlon, 


Rxtent.  and 
Poner. 


Exercise  ot 


«=3592(1)  (Ala.)  Code  imi,  |  1336,  authorii- 
Ing  an  ordinance  requiring  inhabitants  of  city  be- 
tween ages  of  21  and  45  to  pay  a  street  tax  of 
^  a  year  or  perform  labor  on  the  streets,  and 
m  default  thereof  imposing  a  fine,  is  hot  in  vio- 
laUon  of  Const  1901,  {  m,  providing  that  Leg- 
islature shall  have  no  power  to  aothorice  any 
municipal  corporation  to  pass  any  laws  incon- 
sistent with  general  laws  of  state.— Ex  parte 
City  of  Birmingham.  79  So.  113. 
^592(1)  (Ala.)  Under  Const  1901.  |  89,  pro- 
viding that  Legislature  shall  not  have  power 
to  authorixe  any  munidpal  corporation  to  pass 
any  law  inconsistent  with  the  general  laws  of 
the  state,  an  ordinance  authorizing  an  arrest 
without  a  warrant  upon  mere  verba)  request  of 
a  citizen  without  officer  having  cause  to  sus- 
pect commission  of  offense  would  be  unconsti- 
tutional.—Ex  parte  Rhodes.  79  So.  462. 
«»592(2)  (Ala.App.)  (Sty  ordinance,  requiring 
operator  of  motor  vehicle  to  stop  not  less  than 
foot  from  rear  of  any  street  car  taking  on  or 
letting  off  passengers,  is  valid,  though  Acts 
1911,  p.  641.  I  19,  provides  that  in  passing 
street  car,  sti^ped  to  allow  passengers  to  alight 
or  embark,  operator  of  motor  vehicle  shall  slow 
down  and  stop  if  necessary. — Pullen  v.  City  of 
Selraa.  79  So.  147. 

€=3592(3)  (Ala.)  An  ordinance  requiring  inhab- 
itants of  a  city  between  the  ages  of  21  and  45 
to  pay  atreet  tax  of  $5  a  ^ear  or  perform  labor 
on  streets,  and  imposing  a  fine  for  default 
of  such  payment  or  performance,  does  not  pro- 
ride  a  summary  or  different  mode  of  collecting 
taxes,  which  is  in  conflict  with  general  laws  or 
the  state.- Bx  parte  City  of  Birmingham,  79 
So.  113. 

€^593  (Fla.)  Where  a  city  receives  from  s 
railroad  valuable  property  and  other  benefits 
in  removal  of  switching  operations,  on  con- 
sideration that  city  would  bear  the  expense  of 

operating  guards  at  crossing.  It  is  not  a  con- 
tract bartering  away  its  police  power. — Flori- 
da East  Coast  Ky.  Co.  v.  City  of  Miami,  79 
So.  082. 

€=36 1 3  (Ta.)  Municipal  authority  to  prohibit 
location  and  maintenance  of  establishments 
where  any  unwholesome  business  is  carried  on 
and  to  restrict  them  within  certain  limits  in- 
cludes authority  to  prohibit  undertaking  busi- 
ness on  residence  street,  where  not  theretofore 
conducted.— Osbom  v.  City  of  Shreveport,  79 
So.  542. 

«=»6(5  (Fla.)  Penal  ordinance  of  city  of  Tal- 
lahassee, requiring  all  places  of  business  where 
goods  and  general  merchandise  are  kept  for  sale 

to  be  closed  at  6:30  p.  m.,  was  void,  because 
city  had  no  authority  of  law,  express  or  im- 
plied, to  enact  or  enforce  It — Ex  i^rte  Harrell, 
79  So.  166. 

«=»620  (La.)  Without  any  prohiliitive  ordi- 
nance, an  undertaker  may  be  prevented  from 
establishing  his  business  among  residences - 
where  such  business  has  not  theretofore  been 
conducted.— Osbom  v.  City  of  Shreveport,  79 
So.  542. 

4s»62S  (Ela.)  Penal  ordinance  of  ci^  of  Tal- 
lahaesee,  requiring  all  places  where  goods  and 
merchandise  axe  kept  for  sale  to  dose  at  6:80 
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p.  m..  WM  TOid,  becaiiM  an  annascmable  and 
anwarraDtn)  soverDQimtal  iaterf«rpnce  with  the 
pprsooal  rijihtB  of  merchant  claw  of  dttaena. — 
Ex  parte  IlamU,  79  So.  166. 

(B)  Vlolntloaa  Rad  BnforMamt 

«=>639(1)  (Fla.)  A  warrant  of  arrest  isaoed  bj 
a  municipalitT  ^ould  chnrice  definitely  a  victo- 
tioD  of  a  valid  tudinancc. — Ex  parte  DaTidaoo, 
79  So.  727. 

Where  a  city  may  le^lly  adopt  ordinances 
as  to  chararter  of  baildinics  that  may  be  con- 
stnict^ed  and  repairs  that  may  be  made  on 
buildings  only  "within  the  fire  limits,"  a  war- 
rant charging  defendant  "covered  a  building 
within  the  city  limits,"  in  Ticdatifm  of  the  ordi- 
nance, la  inwfflcieut  u  aathoritr  to  ureat  de- 
fandaot.— Id. 

ZX.  VSE  AHD  REOVI^TIOir  Or  PCB- 
IJO  PURGES,  PmOFEBTT» 
Airo  WOBXS. 
(A)  Streets  mnd  Other  PvMIe  War** 

^»672  (Ala.)  An  <vdinaoce  requiring  male  in- 
habitants of  a  city,  betweeo  the  ages  oi  21  and 
45.  to  pay  a  atmt  tax  of  ffi  a  year,  or  in  lieu 
thereof  to  work  six  days  on  the  streets,  waa 
auth<»ized  by  Code  1007,  I  1336,  providing  that 
inhabitants  of  any  city  may  be  required  to  pay 
a  street  tax  not  exceeding  $6  a  year.— Ex  parte 
City  of  Birmingham,  79  So.  113. 

Street  tax,  aathoidsed  by  Code  1907,  1  1336, 
held  not  a  tax,  bat  a  commutation  of  public 
and  pMBonal  duty  to  wUk  or  n^taln  streets. 
■—Id. 

«B»705(1)  (Ala.)  The  operators  of  motor  ve- 
hicles, as  well  as  pedestrians,  on  the  streets  of 
a  city,  most  recocnise  the  rights  of  others 
and  take  reasonable  care  and  precaution  to 
avoid  inflicting  wrong  and  injury.— White  3wan 
Laundry  Co.  v.  Wehrbsn,  79  So.  479. 

What  is  the  exercise  of  reaBoniU>le  care  by 
an  operator  of  a  motor  vehicle  on  a  dty  street 
depeudH  upon  the  circum8ta.nce9  of  the  ptirticu- 
lar  case,  for  what  may  be  deemed  reasonable 
and  prudent  in  one  ease  may  under  different  cir- 
cumstauren  be  gross  negliience. — ^Id. 
«=9705(10)  (La.)  Negligence,  resulting  from 
the  violation  of  an  ordinance  fixing  the  age  of 
a  diauffeur,  affords  a  cause  of  action  only  in 
the  absence  of  contributory  negligence  on  the 
part  of  one  struck  and  killed  by  automobile. — 
Elmendorf  t.  Clark.  79  So.  667. 

Negligence,  resulting  from  violation  of  an 
ordinance  fixing  the  age  of  chanffeurs.  would 
afford  a  cause  of  action  only  if,  after  the  con- 
tributory negligence  of  the  one  struck  had 
ceased,  there  was  a  last  clear  chance  of  avoid- 
ing the  accident. — Id. 

C=>705(11)  (IjS.)  Owner,  placing  automobile 
in  charge  of  chauffeur  not  qualified  under  ordi- 
nance, who  negligently,  in  violation  of  ordi- 
nance, and  at  a  prohibited  speed,  attempted  to 

riB  ^ildren,  and  struck  and  killed  one,  would 
liable  in  dama8;es;  the  vi<diation  of  ordinance 
being  the  proximate  cause.— Elmendorf  v. 
Clark.  79  So.  557. 

4=3>706(4)  (Ala.)  Whether  or  not  a  motorcar 
was  lighted  at  the  time  it  ran  down  plaintiff 
was  competent  evidence  on  the  question  of  the 
reasonable  sufTicieQcy  of  signals  and  warnings 
at  niKht.— White  Swan  Laundry  Co.  v,  Webr- 
han.  7!>  So.  479. 

^3706(5)  (La.)  In  action  for  damages  by  par- 
ents of  a  boy.  killed  when  struck  by  defend- 
ant's automobile  when  his  rhauffeur  was  at- 
tempting to  pass  at  a  prohibited  speed,  lield.  on 
the  evidence,  that  the  accident  was  attributable 
to  -tiie  boy's  negligence. — Elmendorf  v.  Clark, 
79  So.  .'wT. 

4=>706(7>  (Fla.)  Evidence  in  action  for  injury 
when  struck  by  bicycle  of  defendiint'B  messen- 
ger held  not  to  clearly  show  contributory  neg- 
ligence, barring  a  recovery.— I'ostal  Telegrapb- 
Cable  Co.  v.  Scott,  79  So.  767. 


^706(S>  (Ala.)  In  an  action  for  pcrnxisl  fa- 
Juries,  s  requested  charge,  that  there  was  no 
duty  upon  the  driver  of  defendant's  automobile 
to  give  a  warning  ^of  approach  unless  tbe  dsn* 
ger  to  plaintiir  was  apparent  or  should  have 
been  apparent  to  a  man  of  ordinarily  reason- 
able prudence  under  like  dreumstancea.  ws! 
properly  refused  because  the  doty  sbontd  not 
be  measured  by  the  "danger  to  i^aintiff":  con- 
sdousness  of  danger  to  ^ome  one"  beinc  tbr 
proper  measure.- WUta  Swan  I^aiidxT  Ob.  v. 
Wehrhan.  79  So.  41». 

XZX.  TOBTS. 

(A)  Bzerelse  of  Oovevameatml  amA 
porate  Powers  Im  Geaerml. 

•=s»723  (La.)  Munidpal  corporationa  cannot 
foresee  or  guard  against  all  dangers  incident  tn 
the  rashness  of  children  and  are  not  insurers  of 
the  lires  or  safety  of  children,— Bi^d  t.  City 
of  New  Orleans.  79  So.  867. 

Municipal  authorities  may  presume  that  for 
every  child  uudcr  tbe  age  of  discretion  thero 
is  some  one  of  matured  Jadgment  on  whom  rests 
the  spedal  duty  and  TeqnnsiUIltr  for  the  safety 
of  the  child.- Id. 

^733(1)  (La  )  CMty  of  New  Orleans  in  operat- 
ing a  belt  railroad,  as  required  by  Act  No.  119 
of  1908,  I  S,  subject  to  tbe  right  of  board  of 
commissioners  of  the  Port  of  New  Orlpans  t» 
operate  it  on  the  dty's  fallnre.  in  Bcqnirinc 
owning,  and  t^ratius  It,  was  engaged  in  a  gov- 
ernmental fonction.--3onea  v.  Citj  of  New  Or- 
leans. 79  So.  865. 

^733(1)  (Miss.)  City  fireman,  injured  whil^ 
driving  engine  from  temporary  sbcd  to  fire  bam 
because  of  lumber  projecting  over  opening  of 
doOT  of  shed,  cannot  recover  against  city  oo 
ground  that  Are  chief  was  Diligent  in  boosisi; 
engine  in  such  shed:  tbe  Injury  having  been 
caused  by  an  act  performed  In  the  discharge  of 
a  governmental  duty  fw  which  the  ei^  is  not 
HaMe.— City  of  Hattie8l>arg  r.  Grigor.  T9  Sa 
846. 


(B>  Aeta 


Omission  a 
Aoreals. 


of    OMecra  or 


^3747(3)  (La.)  Even  if  policeman  employed  by 
defendant  dty  committed  a  private  wrcmg 
against  plafntUF,  the  defendant  dty  would  not  bp 
liable  therefor  in  damages.— Jones  v.  City  of 
New  Orleans,  79  So.  866. 

A  policeman  in  performance  of  his  dati«  is 
a  governmental  agent,  and  his  negl]gpnc«  wtiile 
acting  in  that  capadty  cannot  give  rise  to  aa 
action  in  damages  ex  delicto  against  munidpal 
corporation  which  employs  him. — Id. 

A  policeman  employed  by  defendant  dty  and 
asidgned  to  special  duty  under  city's  Publi* 
Belt  Railroad  Commission,  and  whose  salary 
may  have  been  paid  by  revenue  accruing  to  tbAt 
department  whether  an  employ^  of  commisaioi 
in  a  governmental  function  or  an  ordinary 
policeman,  could  not  render  city  liable  tor  dam- 
ages ex  delicto  for  bis  aeeUgoice.— Id. 

(C>  Defects    or    OkatraetloMs    Im  Streets 
and  Otker  Pabllo  Waym. 

<&9783  (La.)  An  excavation  In  a  puUic  side- 
walk is  intrinsically  dangerous,  and  is  a  nui- 
sance.—Burke  V.  Werlein,  79  So.  405. 
®=»796  (La.)  It  is  not  negligence  on  tbe  part 
of  a  city  not  to  put  rails  at  the  ends  oi  all 
bridges  which  cross  drains  in  the  city. — Fore- 
man V,  City  of  Crowley,  79  So.  210. 


(D)  Defects    or   Olistractlona  la 

Dralnst  ana  Water  Cowrsea. 

^=9631(1)  (La.)  A  municipal  corporation  maio- 
tatning  open  ditches  and  a  wooden  colrert.  Ciin- 
ducting  drainage  water  to  a  point  diagooally 
a4-ro8s  the  intersection  of  streets  on  which  sys- 
tem of  drainage  waa  inadequate,  was  not  liable 
for  the  deaUi  of  an  unattended  diild  about  four 
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Tears  oM,  who  fp]l  into  the  ditch  and  was  drawn 
into  the  culvert  and  drowned,  by  reason  ot  ita  fail- 


ure  to  have  a  gratlnc  at  Hm  €dA  oI  the  culvert. 
— Bicgcl  T.  City  ttf  New  Orleana,  79  So.  867. 

Xni.  FISCAI.  ICAHAOEBfEITT,  PVB- 
LIG  DEBT,  SEOUBITIEa,  AND 
TAXATION. 

(C)  Bonds  Other  S«enrltle*,  mu*  Slslc- 

«=>997  <AU.)  Un^r  Acta  8p.  Sen.  IMG,  p. 
ll>2,  I  11,  which  repealed  Code.  |  1432.  cities 
of  lees  than  6,000  p)pulatiou  may  Issue  bonds 
benring  6  per  cent,  interest. — J.  B.  McCrary  Co. 
V.  Town  of  Brantley,  79  So.  602. 
«=>908  (Ala.)  Municipal  notM,  red  tine  con- 
sideration of  extras  -on  llEht  and  water  plant 
installation,  but  actually  jpven  to  the  contrac- 
tor to  pay  the  difference  between  the  agreed  6 
er  cent,  bonds  which  he  was  to  be  paid,  and 
_  per  cent  bonds  which  be  accepted,  believing 
the  6  per  cent  bonds  woald  be  illegal,  did  not 
show  iUegal  constderatloD,  and  were  valid.—* 
J.  B.  McCrary  Co.  v.  Town  of  Brantley,  79  So. 
602. 

^935  (La.)  In  view  of  Cooat  art.  281.  as 
amended  in  1914,  Act  No.  192  of  1914.  validat- 
ing all  mnnidpal  bonds  on  certain  express  con- 
ditions, courts  are  deprived  of  jurisdiction  to 
entertain  any  contest  wherein  validity  or  con- 
stitutionality of  such  bonds  are  questioned.— 
Badger-Louiaiana  Liand  Co.  v.  Estopinal,  79  So. 
335. 

«=s»955(2)  (Ala.)  In  action  on  mnnidpal  notea 
for  difference  in  interest  between  contract  and 
bond  rate,  plea  that  the  debt  was  incurred  in 
violation  of  Const.  1901,  |  225,  which  prohibits 
Indebtedness  in  excess  of  6  per  cent  of  the 
assessed  valuation,  but  excepts  debts  contract- 
ed prior  to  its  adoption,  was  insufficient  when 
it  failed  to  allege  that  the  debt  was  in  excess 
of  the  limitation,  or  to  show  what  portion  of 
the  debt  was  in  ezeeas,  or  to  show  whether  tiie 
notes  were  renewals,  or  whether  the  Indebted- 
ness recited  included  sums  excepted  by  statute, 
since  the  mere  ^ving  a  note  Is  not  incurring 
the  debt-^.  B.  McCrary  Co.  v.  Town  of  Brant- 
ley, 79  So.  602. 

(D)  TuM  aad  Otlier  MeveBma,  wA  Av- 
plleattoa  Thev««f. 

^=>977  (Fla.)  Municipal  authorities  have  a  gen- 
eral right  to  refund  to  individuals  any  sups 
paid  by  them  as  corporate  taxes  which  are 
found  to  have  been  wrongfully  exacted,  or  for 
any  reason  to  be  inequituble. — Charles  Blum  Co. 
Town  of  Hastings,  79  So.  442. 
Under  its  implied  powers  a  municipality  may 
and  should  return  money  received  for  a  privi- 
lege which  the  person  who  paid  it  is  prevented 
from  enjoying  by  operation  of  law  through 
no  fault  of  his  own. — ^Id. 

«=»980(1)  (Ala.)  Tinder  Code  1907,  {K  1311, 
1313-1319,  1320.  1822,  and  1326,  relating  to 
the  sale  of  property  for  delinquent  municipal 
taxes  and  to  the  procedure  therein,  the  title 
of  a  reversioner  or  remaindermaD  la  not  sob- 
ject  to  tax  sale,  for  taxes  agalnat  a  life  ten- 
ant or  those  having  a  limited  present  estate  in 
assessed  property.— Gonter  v.  Townsend,  79 
So.  644. 

«=»982  (Ala.)  In  a  bill  under  Code  1907,  \ 
2311,  sought  to  be  maintained  by  purchaser  of 
n  tax  title,  a  deed  by  the  register  in  chancery 
executed  pursuant  to  a  sale  for  municipal  tax- 
es was  admissible;  proof  thereof  not  being  dig- 

Sensed  with  by  recitals  in  register's  deed. — 
iunter  v.  Townsend,  79  So.  644. 
Code  1907,  |  2297,  giving  to  tax  deeds  under 
sales  for  state  and  county  taxes  the  effect  of 
prima  facie  evidence  as  to  regularity  of  all  pro- 
ceedings subsequent  to  Judgment  of  probate 
court  recited  therein,  does  not  extend  such  pro- 
bative effect  to  a  register's  deed  pursuant  to  a 
sale  for  municipal  taxes.— Id. 


and 


XV.  ACmONS. 

_  1026  (Miss.)  The  state  revenue  agent  may 
sue  a  county  for  the  use  and  benefit  of  a  dty^ 
Robertson  v.  Monroe  County,  79  So.  187. 

Hint  city  may  prosecute  certain  suit  in  Its 
own  name  is  no  objectioD  to  a  suit  by  state 
revenue  agent— Id. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance.  «=s>68S-826. 

NAMES. 

See  Corporations.  4=a49;  Criminal  Law, 

566:   Judgment,  C^13S;  Trade-Marks 
Trade-Names.  «=337,  70,  73. 

NAPHTHA. 

Sea  ExidoBlTW,  4b9»1. 

NATIONAL  BANKS. 

See  Banks  and  Banking.  «s>2&4-282. 

NAVIGABLE  V/ATERS. 

See  Appeal  and  Error.  ^salOBSt. 

NEGATIVE  AVERMENT. 

See  Eqni^,  «s»32K. 

NEGLIGENCE. 

See  Banks  and  Banking,  «=»14e.  254;  Carri- 
ers; CJorporntions,  ^=>306;  X^andlord  and 
Tenant,  ^=>ie^;  Master  and  Servant.  <8=» 
96-317.  3r>l:  Municipal  Corporations.  «^ 
692,  706.  706.  723-831;  Railroads.  «s>300- 
400;  Street  Ballroads,  «s>103;  Trial,  ^ 
104.  251.  260. 

L  ACTS  OR  OMISSIONS  OON8TXTUT- 

INO  NEOLIOENOE. 

(A)  Persoaal  Condvet  In  OenerMl. 

4=s>4  (Alt.)  The  terms  "ordinary  care"  aod 
"reasonable  prudence,"  as  applied  to  the  con- 
duct and  the  affairs  of  men,  have  oaly  a  relative 
significance,  depending  upon  the  special  dr- 
cumstancPB  of  the  f^se,  and  defy  arbitrarv  def- 
inition.—White  Swan  Laondry  Co.  v.  Wehrhan. 
79  So.  479. 

tC)  Cowdltton  and  Cae  of  Land.  Bnlldtnc*. 
and  Other  Strnetnrea. 

(g=>32(2)  (Ala.)  Where  a  roadway  under  a  shed 
was  so  situated  that  it  was  a  convenient  pas- 
sageway from  one  street  to  another,  and  was 
so  used  by  people  generally,  such  use  of  the 
roadway  mis  at  the  implied  invitation  of  the 
railroad  owning  it.— Nashville,  O.  &  St  L.  By. 
V.  Blackwell,  79  So.  129. 

^»33(1)  (La.)  A  property  owner  owes  no  duty 
to  trespassers  except  to  avoid  injuring  them 
wlUfully,  and  is  not  ohIU;ed  to  guard  hin  prem- 
ises against  intrusion.— Tomlinaon  t.  Tlcksburg. 
S.  A  P.  By.  Co.,  79  So.  174. 
$=^39  (La.)  Doctrine  of  responsibility  for  hav- 
ing on  one's  premises  an  inviting  or  attractive 
danger  to  children  is  confined  to  cases  where 
dangerous  agency  is  eo  obviously  tempting  to 
children  that  owner  Is  negligent  in  failing  to 
observe  and  guard  against  the  temptation  and 
danger. — Tomlinson  v.  Vicksburg,  S.  &  P.  Ry. 
Co.,  79  So.  174. 

A  pile  of  cross-ties  on  railroad  right  of  way, 
near  a  public  street,  was  not  so  inviting  or  at- 
tractive a  danger  and  temptation  to  small  chil- 
dren to  play  about  it  tbat  it  was  negligent  for 
railroad  to  fail  to  observe  and  guard  against 
(lanser  of  injury  to  them. — Id. 
$s»52  (Ala.)  Where  a  railroad  owning  a  road- 
way that  was  used  by  the  public  generally  a* 
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a  rosd  from  one  street  to  another  withont  ob- 
jectimi  on  part  ot  the  railroad  placed  a  rope 
acxOM  the  roadw»  withont  notice  therecrf  to 

gablic  nsing  it,  it  is  liable  to  person  who,  driv- 
ig  an  automobile  on  the  road  without  knowl- 
edge of  the  obstruction,  is  injured  thereby. — 
Naahville.  C.  &  SL  L.  Sy.  v.  Bl&ckwell,  79  So. 
129. 

m.  CONTBIBUTOBY  XSOLXOEirOB. 
(A>  Persona  IsJiireA  Im  GcBaritl. 

9=>83  (Ala.)  Initial  negligence  on  the  part  of 
a  person  injured  will  not  bar  bis  right  to  re- 
cover for  a  wrong  negligently  caused,  or  per- 
mitted after  discovery  o£  bis  peril.— Monte- 
vallo  Mining  Go.  t.  Underwood.  TB  So.  468. 

<B)  OklldreB  mnA  Others  Vnder  Dlsalillltr. 

^85(3)  (Ala.)  A  child  of  the  tender  age  of 
six  is  not  chargeable  with  contritmtcnT'  n^li- 
gence.— Alabama  Great  Soathem  B.  Co.  t. 
SnodgrasB,  79  So.  1^. 

4»85(3)  (La.)  An  infant  under  foar  years  can- 
not be  blamed  for  negligence.— Biegei  t.  City  of 
New  Orleans,  79  So.  867. 

(D)  Coaip«r«tiTe  HesllvenM. 

«3»97  (Fla.)  Under  Oen.  St.  1906,  {g  8148, 
3149,  damages  to  one  Injured  by  a  railros^ 
company  are  to  be  diminished  by  jury  in  pro- 
portion to  fault  attributed  to  him.— Georgia, 
F.  &  A.  Ry.  Co.  V.  Oox,  79  So.  27a 
«=»(00  (Ala.)  Negligence  on  the  part  of  a  per- 
spn  injured  will  not  defeat  a  recoTery  as  for  a 
wanton  or  wiUfnl  wrong.— Monterallo  Mln- 
li«  Co.  T.  Underwood  79  So.  463. 

XT.  AOTIOHS. 

(A)  Rlvht  Of  AfltlOB,  Parttest  PrellnUnarr 
Proceedings,  and  Plendlnv. 

«=»I08(1)  (Ala.App.)  Where  the  gravamen  of 
th«  complaint  is  the  alleged  misfeasance  or 
nonfeasance  of  the  defendant,  it  is  not  neces- 
sary to  define  the  quo  mode  of  the  negligence 
complained  of.— LomsrlDe  ft  N.  B.  Oo.  t.  Dun- 
can, 79  So.  613. 

A  complaint  alleging  that  one  of  defendant's 
trains,  extended  across  and  obstructed  a  cross- 
ing, so  as  to  delay  passage  of  firemen  in  their 
run  to  fire,  held,  when  coupled  with  allegations 
that  defendant  negligently  delayed  firemen  on 
their  route  to  fire,  t.o  snfficiently  allege  that 
defendant  was  guilty  of  n'tgligence  in  mocking 
crossing  for  an  unreasonabfe  time. — Id. 

(B)  BvMaaee. 

«=»I22(6)  (Ala.)  There  is  a  prima  fade  pre- 
sumption that  a  child  11  years  of  age,  injured 
while  crossing  a  street,  exercised  reasonable 
care.— White  Swan  Laundry  Co.  v.  Wehrhan, 
79  So.  479. 

^=>I34(1)  (AlaJkpp.)  In  action  for  damages 
arising  from  the  act  of  defendant  railroad  in 
blocking  a  crossing  with  its  train  for  an  anrea- 
sonable  time,  so  that  fire  department  could  not 
save  plaintiff's  in-operty,  evidence  held  to  war- 
rant jury  finding  that  obstruction  of  crossing 
for  4^  minutes  was  unreasonable. — ^Ejouisville 
&  N.  R.  Co.  V.  Duncan.  79  So.  B13. 
4=>I34(11)  (Ala.App.)  Evidence  heM  to  support 
jury  finding  that  loss  of  plaintiff's  goods  by  fire 
resulted  from  negligence  of  defendant  railroad 
company  from  obstructing  crossing  for  unrea- 
sonable time  BO  that  fire  department  could  not 
get  to  the  fire.— LonisTille  &  N.  B.  Co.  T.  Dun- 
can, 79  So.  618. 

(O  Trlnl,  Jndflnnent,  and  Review* 

«B»136(9)  (Ala.)  The  question  of  negligenc« 
becomea  one  of  law  for  the  court  only  when  the 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them,  being 
otherwise  for  the  jury.— White  Swan  Laundry 
Co.  V.  Wehrhan,  79  So.  479. 
«s»l36(14)  (Ala.)  In  an  action  for  damages 
to  automobUe  an  defendant's  premisea  caused 


by  collision  with  defendant's  wagon,  evidence 
kM  sufficient  to  justify  submission  to  jury  of 
question  of  defeodant's  negligence.— Wyker  r. 
Texas  Co..  79  So.  7. 

^136(27)  (Ala.)  Whether  person  injured  while 
driving  along  a  roadway  because  of  a  rope 
stretched  across  the  road  was  guilty  of  con- 
tributory negligence  in  not  seeing  rope  sooner 
was  qbestion  for  the  jury.— Nashville,  C.  &  St. 
L.  Ry.  T.  Blackwell.  79  So.  129. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Criminal  Law,  «=>706. 

NEW  TRIAL 

See  Appeal  and  Error.  «==>1005,  1015,  1178; 
Orlnunal  Law,  «»e3fr-845, 1066^  1160,  U62. 

n.  GROUXDS. 

(D)  Dls«n«IMeatlon  or  Mls«M>ndnet  mt  m» 

AJfeetlns  Jarr> 

4=»55  (Ala.App.)  Defendant  may  not  have  new 
trial  for  misconduct  of  plaintiff  with  the  jury 
during  trial,  known  of  by  defendant  at  the  time, 
but  not  called  to  the  court's  attention  till  after 
verdict— Penney  t.  Grant,  79  So.  271. 

(O)  invvrlBOi  AMldont.  InaAvartcMc*  or 
Mlstalce. 

^=>8S  (Miss.)  Surprise  because  of  the  adverse 
partes  evidence  is  not  good  ground  for  a  new 
trial.-Ennl8  v.  Yasoo  &  M.  V.  R.  Co.,  79  So. 
73. 

(H)  Ifewlr   DIseov-ered  BTldenee. 

<8=>99  (Ala.)  Where  it  is  clear  that  since  the 
trial,  and  not  bf  reason  of  her  belated  dili- 
gence, newly  discovered  evidence  which  is 
competent  and  material  and  would  probably 
change  result  came  to  defendant's  knowledge, 
her  motion  for  new  trial  should  be  granted. — 
Fries  V.  Acme  White  Lead  &  Color  Works. 
79  So.  45. 

$=9|01  (Ala.)  Evidence,  to  be  neidy  discover- 
ed,  must  have  been  discovered  since  origiiial 
triaL— Fries  v.  Acme  White  Lead  ft  Color 
Works,  79  So.  46. 

«=»I02(9)  (Ala.)  Wherel  defendant  recovered 
judgment,  after  testifying  that  she  was  mar- 
ried at  time  of  execution  of  deed  and  after 
court's  charf^e  tiiat  In  such  event  deed  was  in- 
valid, plaintiff  was  entitled  to  new  trial  upon 
newly  discovered  evidence  negstiving  fact  of 
such  marriage,  wher$  deed  to  defendant,  ex- 
ecuted on  day  of  execution  of  former  deed, 
having  been  m  defendant's  maiden  name,  and 
sale  proceedings  having  treated  her  as  single. 

Slaintiff  had  no  reason  to  antbdpate  such  eTi- 
ence.- Doe  ex  dem.  Wi^sor  Realty  Co.  t. 
Finnegau,  79  So.  806. 

^s>l03  (Ala.)  Newly  discovered  evidence  mast 
be  matM^al  and  competent.— Fries  v.  Acme 
White  Lead  &  Color  Works,  79  So.  45. 
«=s>l03  (Ala.)  Where  court  charged  jurr  that 
deed  was  invalid  if  defendant  was  married  at 
time  of  execution,  apd  defendant  testified  to 
having  been  married  at  such  time,  evidence 
discovered  after  Judgment  for  defendant,  and 
whidi  negatived  fhct  of  marriage,  waa  materU. 
—Doe  ex  dem.  Windsor  Real^  Go.  V.  Finne- 
gan,  79  So.  355. 

«=»IM(1)  (Ala.)  The  newly  discovered  evi- 
dence must  be  not  merdy  cumulative. — Pries 
V.  Acme  White  Lead  &  Color  Woriu,  79  &<k 
45. 

4=»I05  (Ala.)  Newly  discovered  evidence  must 
not  be  merely  impeadiing.— Friea  v.AoneWhite 
Lead  &  Color  Works,  70  So.  46. 
^=>I05  (Misa)  The  trial  court  has  no  iffisere- 
tion  to  grant  a  new  trial  tor  newly  discov- 
ered evidence,  where  such  evidence  merelr 
discredits  or  impeachw  an  adverse  witness  whe 
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tesbfied  at  the  triaL— Bnnl»  v.  Yasoo  ft  If.  V. 

R.  Co..  79  So.  73. 
«=>108(1)  (Ala.)  The  newly  diBcovered  evl- 
dence  must  be  such  as  to  render  &  different  re- 
sult probable  oo  retriaL— Fries  v.  Acme  White 
Lead  &  Color  Worki,  79  So.  46. 

nX.  PBOCEEDIIfOS  TO  PROOURB 
NEW  TBIAX.. 

«»I25  (Ala.)  A  motion  for  a  new  trial  must 
negative  faalt  of  movant  in  failing  to  discover 
before  trial  the  evidence  on  which  the  motion 
is  based.— Fries  v.  Acme  White  Lead  it  Oolor 
Works,  79  So.  45. 

NONRESIDENCE. 

See  Fish,  «s»10. 

NONSUIT. 

See  DismiBsal  and  Nonsuit. 

NOTARIES. 

See  Aekno^ediment,  ^»19,  20l 

NOTES. 

See  BOls  and  Notes. 

NOTICE. 

See  Animals,  Qs»46:  Bills  and  Notes,  9s3S41: 
Chattel  Mortgages,  ®=»4T;  Constltntionai 
law,  ^»284;  I>edication,  <^55;  Evidence, 
«=>130;  Execution,  «=>l72;  Husband  and 
Wife,  «K»171;  Judgment,  «=»407;  Landlord 
and  Tenant,  ^116,  172,  180:  Mandamus, 
^=>74;  Mortgages,  <S=»S91;  Municipal  Cor- 
porations, «=»2S1;  Prindpal  and  Agent,  <t=> 
148;  Railroads,  «=>398:  Taxation,  «=»452, 
537,  658, 77S,  810;  Waters  and  Water  Oour»> 
ei,  «=»172. 

NUISANCE. 

See  Jory,  ^3»14:  Municipal  Corporations, 
783. 

■  X.  PRIVATE  innSANOES. 

(JD  Hatnre  otinjavr  UablUtr  Tkere- 

for. 


_  >l  (Ala.)  A  "nuisance"  Is  anything  tliat 
works  hurt,  inccmvenlence,  or  damage  to  an- 
other; and  the  fact  that  the  act  may  other- 
wise be  lawful  does  not  keep  it  from  being 
a  nuisance,  but  the  inconvenience  complained 
of  must  not  be  fanciful.— City  of  Seuna.  v. 
Jones,  79  So.  476. 

A  '  private  nuisance"  is  one  limited  In  its 
injurious  effects  to  one  or  a  few  individuals. 
—Id. 

^=»6  (Ala.)  The  fact  that  a  city  is  ^ven  au- 
thority by  law  to  establish  and  maintain  a  san- 
itary system  for  the  community,  and  that  a 
dump  pile  is  a  part  thereof,  does  not  prevent 
the  placing  and  maintaining  of  the  duinp  from 
constituting  a  private  nuisance. — City  of^Selma 
V.  Jones,  19  So.  476. 

(C)  AbAtcment  and  Injnnctton, 

«s>26  (Ala.)  A  private  nuisance  gives  a  right 
of  action  to  the  person  injured,  nnder  Code 
1907,  14  619fr-5196.~Cit7  of  Sdma  v.  Jones. 
79  So.  476. 

<D}  Actions  tor  DKmases. 

4Bs»50(l)  (Ala.)  In  a  suit  for  damages  as  for 
naisaoce  in  the  maintenance  and  operation  of 
a  cotton  oil  mill,  damages  as  for  i«rmanent 
injury  were  improper  where  the  injuries  re- 
stilt,  not  from  the  effect  of  the  ^permanent  struc- 
tures, but  from  the  operations  carried  on 
therein  which  were  capable  of  modification  or 
abatement.— Crawford  t.  Uniw  Cotton  Oil  Co., 
79  Sow  299. 


(A)  Nature  of  Injarri  ancl  lilabllltT  There- 

for. 

9=»59  (Ala.)  A  "public  nuisance"  is  one  which 
damages  all  persons  who  come  within  the 
sphere  of  its  operation,  though  it  may  vary  in 
its  effects  on  Sndividualsr-^ity  of  Selma  v. 
Jones*  79  So.  476. 

(B)  mishts  unA  Remedies  eX  Private  Par- 

BO  mm. 

9=»7I  (Ala.)  Generally  a  public  nuisance  gives 
no  r^ht  of  action  to  any  individual,  but  must 
be  abated  by  process  instituted  in  the  name 
of  the  state,  nnder  Code  1907.  H  619a-5m.— 
City  of  Selma  v.  Jones,  79  So.  476. 
«=372  (Ala.)  A  city  dump,  part  of  the  sanita- 
ry system  of  the  city,  may  be  a  private  nui- 
sance as  to  adjacent  property  owners,  whose 
damages  are  different  from  those  of  the  puUic 
—City  of  Selma  v.  Jones,  79  So.  476. 

OATH, 

See  Municipal  Corporations,  «=:>136,  144. 

OBLIGATION  OF  CONTRACTS. 

See  Constltntionai  Iaw,  «=s>121. 

OFFICERS. 

See  Abatement  and  Revival,  €=»6;  Assault 
and  Battery.  «=3l3;  Banks  and  Banking,  ^s> 
64;  Oonstitntional  Law,  «=»46,  60;  Corpo- 
rations, «=9442;  Oounties,  ^s>63,  67,  177; 
Courts,  «3>224;  Creditors*  Salt,  «b»S;  Orim< 
inal  Lfiw,  ^=9304;  District  and  Prosecuting 
Attorneys;  Garnishment,  <^3>63;  Justices  of 
the  Peace;  Landlord  and  Tenant,  4=»165; 
Municipal  Corporations,  9=:>136,  144,  747; 
Receivers;  Schools  and  School  Districu, 
79;  Sheriffs  and  Constables;  States,  «s> 
^  198;  Tdegrapbs  and  Telephones,  «be>SS. 

X.  APPODfTMElfT,  QUAUFIOATIOIf, 
AXD  TENTOE. 

(P)  Term  «f  OBee,  Vaeanelaa.  aaA  B«U1- 
lav  Orev. 

«=S355(2)  (Ela.)  Where  one  elected  as  state 
senator  is  appointed  to  and  accepts  the  office 
of  county  solicitor  or  prosecuting  attorney,  he 
vacates  his  right  and  status  as  a  state  senator 
under  the  dection  in  view  of  Const,  art.  3,  f 
7,  article  16,  $  16,  and  article  7,  §  2,  as  amend- 
ed by  Laws  1895,  p.  368.— In  re  Advisory 
Opinions  to  the  GovemOT,  79  So.  874. 

(Ol  Raslvaatlaa*  BaspeBaloBt  or  Remaval. 

<^62  (Fla.)  In  view  of  Gen.  St.  1906,  S  298 
(Comp.  Laws  1914,  |  298),  the  Governor  s  ao. 
ceptance  of  the  resignation  of  a  suspended  of- 
ficer creates  a  vacancy  in  the  officer-State  v. 
Crawford,  79  So.  875. 

If  acceptance  of  a  resignation  by  proper  au- 
thority is  necessary  to  create  a  vacancy  in  an 
office,  the  acceptance  may  be  oral  or  in  writing. 
Or  may  be  ^own  by  performance  of  an  offidal 
act.  which  could  not  legally  be  performed,  un- 
less resignation  was  accepted. — la. 

Where  a  suspended  officer  tenders  bis  renigna- 
tion  to  the  Governor,  who  issues  a  commission 
to  another,  to  hold  office  "until  the  qualification 
of  his  successor,  who  may  be  chosen  at  the  en- 
suing eeoeral  election,"  such  commission  may  be 
equivalent  to  and  conclusive  of  an  acceptance  of 
the  resignation.— Id. 

m.  RIOHT8,  PO.\irEBS.  DITTIES,  AHD 
.  LIABrLITIES. 

«==>I00(2)  (Ala.)  Under  Gen.  Acts  1915,  p. 
413,  {  62  et  seq.,  when  reasonable  compensa- 
tion for  members  of  county  board  of  equal- 
ization is  fixed  by  court  of  county  revenue,  or 
other  court  or  board  of  like  jurisdiction,  it  be- 
comes fixed  In  sense  that  it  is  not  subject 
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to  dimiiiDtion  or  Increas*  during  the  term  of 
office,  under  ConsL  1901,  f  281.— Franklin 
County  T.  Richardson.  79  So.  384. 
^>I04  (Miss.)  Ijawful  acts  of  de  facto  officer 
are  bindinc  upon  third  persons. — Town  of  Sum- 
rail  T.  PolS.  TO  So.  847.  . 

OPTIONS. 

Sea  Venclor  and  Purchaser,  ^s>70, 

PARDON. 

Hee  OonsUtuHonal  Lew,  «b>78. 

PARENT  AND  CHILD. 

See  Criminal  Law,  «s»814;  Deeds.  «=>155; 
Intents;  Statutes,  «=»04,  118;  Trusts, 

^'  PARTIES. 

See  Abatement  and  Revival,  «=39;  Ciiattel 
Mortgagee,  'S=>275\   Equity,  e=>150. 

For  parties  to  particular  proceedings  or  in- 
straments,  see  also  the  various  specific  top- 
ics. 

For  partiss  on  appeal  and  revletr  of  ruUngi  as 
to  parties,  see  Appeal  and  Error, 

T.  DEFECTS,  OBJEOTIOiri,  AHD 
AMEEintBlfT. 

«B>9Sa)  (Ala.)  Code  1907,  i  2S02.  as  amended 
by  Act  Kppt.  18,  1915  (Laws  191S,  p.  605),  as 
to  amendment  of  parties  being  a  remedial 
statute,  api^ies  to  an  amendment  of  parties 
after  adoption  of  the  statute  in  an  action  pend- 
ing when  it  was  adopted.— Crawford  T.  Mills, 
79  So.  496. 

PARTITION. 

See  Evidence,  «S=»88,  842. 

n.  AGTIOK8  FOR  PABTITIOH. 
(B)  Prac«edlnc»  anA  Rellet. 

4s»36  (Ala.)  Where  decree  of  probate  eonrt 
ordering  sale  of  land  for  partition  conformed 
Co  Code  1807, 1  622S,  in  its  redtals,  it  was  not 
insafflcient  because  it  determined  respective 
interests  of  owners.— Schloss- Sheffield  Steel  A 
Iron  Co.  T.  Borden,  79  So.  190. 

When  probate  court  is  satisfied  tliat  sale 
has  been  fairly  conducted  under  Code  1907,  { 
2639,  as  to  when  order  of  sale  of  decedent's 
land  for  distribution  will  be  ordered,  it  is  not 
authorized  to  set  sale  aside -unless  amount  tor 
which  property  was  sold  was  greatly  less  than 
real  value.— Id. 

That  bidder  at  sale  of  decedent's  land  un- 
der order  ofprobate  court  for  division  offers 
to  raise  bid  ^,000  if  sale  is  set  aside  does  not 
prove  amount  of  bid  was  greatly  dispropor- 
Bnnate  to  value  of  land;  offered  increase  be- 
ing onlv  about  sixth  of  price. — Id. 
«5>44  (La.)  Where  a  succession  is  under  ad- 
ministratioQ,  and  there  are  major  and  minw 
heirs  and  creditors,  a  demand  by  one  of  the 
major  heirs,  opposed  by  the  others  and  by  the 
minors,  for  a  partition,  is  properly  dismissed 
as  premature. — Succession  of  Manion,  79  So. 
408. 

«S946(1)  (Ala.)  The  holder  of  an  outstanding 
mortgage  lien  created  by  the  common  ances- 
tor of  complainants  and  defendants  was  not  a 
necessary  party  to  bill  praying  for  sale  of  the 
lands  and  partition. — Oraham  v.  Graham,  79  So. 
4.W. 

«i=s63(3)  (Ala.)  In  partition,  where  complain- 
ant claimed  that  his  father  had  bought  the  land 
from  the  state  as  sixteenth  section  land,  evi- 
dence that  the  purchase-money  notes  were  paid, 
and  that  the  vendee  had  remained  in  possession 
for  many  years,  authorises  presumption  that 
certificate  of  purchase  under  Code  1K52.  i  639, 
woB  issued.— Wiley  t.  Wilhite,  79  So.  110. 
«S373  (Ala.)  Dismissal  of  a  bill  seeking  a  sale 
for  dli^cxL  among  tenants  in  common  for 


wont  of  proof  as  to  its  pilndpal  equity  car- 
ries with  it  those  questions  which  are  merely 
incidental.— SandUn  v.  Sherrill,  79  So.  204. 
Q=>77(4)  (Ala.)  A  teuant  in  common  seeking  a 
sale  for  division  must  allege  and  prove  that  the 
lands  cannot  be  equitably  divided  without  a 
sale.— Sandllu  v.  Sherrill.  79  So.  284. 

PARTNERSHIP. 

See  Joint  Adventures,  «e»7. 

I.  THE  BEIiATION. 
(B)  As  to  Tblrd  Pvnoaa. 

^ss>3Q  (AIa.App.)  Where  one  person  famished 
money  and  another  person  managed  a  farm, 
fact  tha.t  each  participated  in  profits  ctmstituted 
them  partners  as  to  third  persoas.— Quarlea  v. 
Kendrick  Mercantile  Co.,  79  So.  100. 

IV.  BIGHTS  AND  I.IABIIJTIEB  AS 
TO  THIRD  PEBSONS. 

(D)  Aetlmw  ttr  or  AMslnat  Ftems  mr  Bmw^ 
xeVB. 

<S=>204  (La.)  Code  Prac.  art.  198,  appHca  to 
ordinary  partnerahips,  as  well  as  commercial 
partnerships,  that  service  of  citation,  as 
therein  prescribed,  "on  any  of  the  partners  in 
person,  or,  at  their  store  or  countinx  house,  by 
delivery  to  their  clerk  or  agent,"  U  eoffictent 
to  support  judgment  against  an  ordinary  part- 
nership.—Victcff  Gomilfe  &  De  Blonde  T.  R.  G. 
Dun  i  Go.*  TO  So.  865. 

PASSES. 

See  Carriers,  «=>13;  Contracts,  ^^126; 
Sheriffs  and  Constables,  «»6. 

PAYMENT. 

See  Evidence,  «=s»418:  Mortgages.  ^280, 
S19:  Release,  «s»29,  37;  Subrogation; 
Trial,  «s»253. 

n.  APFUOATION. 

i^»43  (Miss.)  Where  defendant  made  pay- 
ments to  plaintiff,  receiver  of  a  corporatioa. 
and  it  is  not  shown  that  payments  were 
applied  to  any  particular  items  of  the  accoant. 
the  court  will  not  apply  them  to  payment  for 
goods  ordered  of  the  corporation  to  be  offset 
by  a  corporate  debt,  instead  of  goods  bought 
of  the  receiver.— Parker  v.  Dantsier  Foundry 
it  Machine  Works.  79  So.  82. 
^=347(1)  (Ala.)  Where,  as  to  tenant's  person- 
alty. plaintilTs  lien  for  rent  for  years  1815  and 
1916  was  inferior  to  defendants'  mortgage  lien 
so  far  as  rent  for  1016  was  concerned,  and 
plaintiff  took  possession  of  certain  of  tenant's 
personal^,  subject  to  both  liens,  and  defend- 
ant  took  possesion  qt  other  personalty  of  tbc 
tenant,  Hkewise  covered  by  both  liena,  defend- 
ants were  liable,  in  action  for  destruction  of 
plaintiff's  lien,  only  for  the  difference  between 
the  total  rent  for  1915  and  the  value  of  the 
property  taken  by  her,  after  applying  surfi  val- 
ue to  the  payment  of  the  rent  for  1815,  irre- 
spective of  whether  plaintifrs  demand  for  rent 
for  bot^  years  bad  been  reduced  to  Judnaent 
in  solido.— HudB(Hi  T.  Wilson  &  Co.,  TO  So. 
878. 

Where  the  parties  have  made  no  appropria- 
tion of  payments,  and  the  court  is  called  npon 
to  make  it,  the  equities  of  third  persons  will  be 
consulted,  and  appropriation  made  according  to 
the  intrinsic  justice  and  equity  of  the  case. 
-Id. 

IV.  PLHABING,  EVIDEICCE,  TRIAI^ 
AND  BEVIEW. 

4es>65(6)  (Ala.App.)  Booka  of  original  entry 
in  an  action  mi  account,  prima  fade  showed  a 
credit  transaction,  impoMng  upon  the  defend- 
ant the  harden  oiE  pleading  and  prorinc  pay- 
ment.—Lampkin  T.  ThonwB,  TO  So.  lOflb 
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«s>78^  Ula^pp.)  While  In  the  absence  of 
testiinoiiy  hy  plaintiff,  in  action  on.  account,  the 

Sresnmption  would  be  that  canceled  diedia  and 
ralta  introdoced  hy  defendant  were  paid  on 
the  account,  plaintiff's  teatimony  that  they  were 
for  cash  itema  not  mterinc  into  the  account 
made  it  a  queation  for  jury.— Penney  Grant, 
TP  So.  271. 

«=»76{B)  (Ala.App.)  Statement  Binned  by  plain- 
tiff that  therein  is  a  list  of  credits  to  which  de- 
fendant is  entitled  being  at  most  a  receipt, 
which  Code  190T,  f  3073,  provides  shall  have 
effect  according  to  intent  of  parties,  testimony 
of  plaintiff  that  he  did  not  receive  certain  of 
the  recited  items  makes  it  a  question  for  the 
jury  whether  It  was  siren  under  a  mistake  of 
fact,  for  whkh  a  receipt  mar  he  aToidsd^Pen* 
ney  t.  Grant,  79  So.  271. 

PENALTIES. 

Se>  Firea.  «e»7;  Landlord  and  Tenant,  4=» 
216. 

PERJURY^ 

n.  PBOIBOUnOK  AKD  PUmSKMSlfT. 

«=:>29(4)  (Ala.App.)  Where  indictment  for 
perjury  aUeged  that  In  a  prosecution  for  grand 
larceny  accused  falsely  swore  that  be  spent 
"the  Saturday  night  before  Easter  Sunday, 
1915,"  at  a  certain  house,  and  the  stenogra- 
pher's report  showed  that  accused  stated  that 
('on  the  Saturday  night  the  goods  were  stolen" 
he  stayed  at  saui  house,  did  not  present  vari- 
ance.—Harper  T.  State,  79  So.  682. 

PHOTOGRAPHS. 

See  Appeal  and  Error,  #a»686;  Criminal  L«w, 
■fl   I  111. 

PHYSICIANS  AND  SURGEONS. 

See  Action,  «»47;   Evidence,  ^76,  117. 

«=>23  (La.)  Where  werrien  plvaidan  and 
surgeon  were  of  the  highest  vahie.  In  so  far  as 

patient's  life  and  welfare  were  concerned,  and 
his  charge  was  neither  unreasonable  nor  in- 
considerate, aa  compared  with  employer's  finan- 
cial ability,  on  which  basis  such  charge  is  com- 
monly fixed,  it  should  be  allowed. — S  uccessio^  of 
Levitan.  79  So.  829. 

PICTURES. 

See  Orfaniiwl  Law,  «s»444. 

PLATS. 

See  Estoppel,  «=»22. 

PLEADING. 

See  Equity,  4»150;  Trial,  «=3201,  263. 

For  {Readings  in  particular  actions  or  pro- 
ceeoings,  see  also  the  various  specific  top- 
ics. 

For  review  of  rulings  relating  to  pleadings, 
see  Anwal  and  Error. 

K.  FOBX  Aim  AIXEOATIOmi  IH  OKM- 

<0=»8(7)  (Ala.)  A  bill  in  the  nature  of  a  quo 
warranto,  filed  under  Code  1907,  §  3513,  to 
forfeit  a  corporate  franchise  and  dissolve  a 
corporation,  setting  out  the  contract  violation 
of  which  furnished  the  basis  for  the  suit  and 
the  msnner  in  which  the  corporation  bad  failed 
to  comply  therewith,  was  not  subject  to  crit- 
icism, as  averring  conclusions  and  not  travers- 
able facts.- Eutaw  Ice,  Water  &  Power  Co. 
▼.  Town  of  Eutaw,  79  So.  609. 
C=»8(7)  (Fla.)  Immaterial  allegations,  in  dec- 
laration in  action  on  contract,  that  completion 
was  waived  held  not  to  render  declaration  de- 
murrable on  ground  that  the  allegation  ia  one 
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of  a  conclusion  of  law.-njonas  v.  City  of  West 
Palm  Beach.  79  So.  488. 
«=»8(11)  (Ala.)  Allegation  that  the  mortga- 
gor's possession  was  permissive  and  subordl- 
nate  is  a  mere  conclnsion  of  the  pleader.— Ora- 
ham  T.  Graham,  79  So.  400. 
^»8(11)  (La.)  Auction  in  purchaser's  petl* 
tion  to  recover  payments  that  "defendant  was 
unsble  to  give  title  was  not  a  well-pleaded  al- 
legation of  fact,  because  showing  no  more 
than  the  pleader's  opinion,  and  would  not  nee 
essarily  be  taken  as  true  on  an  exception  of 
no  cause  of  action.— Cou^  v.  ScAmidt,  79  So. 
427. 

«=38(15>  (Ala.)  In  a  suit  by  a  wife  to  cancel 
a  deed  executed  by  her  and  her  husband  on 
the  ground  that  It  was  in  fact  a  security  for 
the  husband's  debt,  a  croas-complaint  that  the 
husband  had  conveyed  to  the  wife  in  fraud  of 
creditors,  pleading  such  defense  as  a  conclu- 
sion merely,  was  uisuffident.— Smith  t.  lliomp- 
son,  70  So.  195. 

4s>8(16)  (Ala.)  A  general  charge  of  fraud, 
without  alleging   the  facts,  is  insuffldentL-^ 

Frederick  v.  Hartley,  79  So.  381. 
«=>8(16)  (Ala.)  An  allegation  that  "J.  took 
unfair  advantage  of  her  needy  condition,  her 
yielding  disposition,  her  confidence  in  and  af- 
fection for  him,  and  his  position  as  admin- 
istrator of  estate  of  F.,  deceased,  and  did 
abuse  her  confidence  in  him,"  held  inauffident 
averment  of  undue  influence;  no  sufficient 
facts  being  alleged  to  support  pleader's  con- 
clusions—Frederick V.  Hartley,  79  So.  881. 
«=:>8(20)  (Ala.)  An  allegation  that  defendant 
was  induced  by  alleged  fraud  to  sign  the  note, 
"to  his  inju^  and  damage,"  is  not  sufficient  to 
show  that  defendant'  had  sustained  any  sub- 
stantial loss  from  the  fraud.— Lowery  v.  Mu- 
tual Loan  Soc.,  79  So.  380. 
^9 If  (Ala.)  It  is  unnecessary  to  allege  evi- 
dence.—Frederick  V.  jaartley,  79  So.  381. 

(La.)  Under  Code  Prac.  art.  172,  re- 
quiring plaintiff  only  to  allege  cause  of  action, 
in  contest  of  primary  because  nonresidents 
were  allowed  to  vt»te,  testlmfmy  of  bystanders, 
who  had  seen  ballots  and  could  testify  ss  to 
contents,  was  not  inadmissible  because  of  ab- 
sence of  allegation  of  fraud  in  conduct  of  elec- 
tion, or  of  the  ballot  boxes  not  having  been 
safely  kept,*  etc.— Gaiennie  v.  Druilhet,  79  So. 
212. 

®=>I2  (Ala.App.)  In  detinue  for  machinery, 
defendant's  plea  that  plaintiff  practiced  fraud 
and  made  alSrmative  representations  of  fact 
through  Its  agent,  and  that  by  reason  of  such 
fraud  defendant  was  deceived  in  execution  of 
paper,  upon  which  plaintiff  relied  for  title  or 
right  of  possession,  was  demurrable,  where  it 
did  not  aver  name  of  plaintifrs  agent;  it  be- 
ing immaterial  that  idaintiff  knew  the  name  of 
its  agent— Continental  Gin  Co.  v,  Esmond  son, 
79  So.  196. 

4s»l2  (Miss.)  Allegations  by  state  revenue 
agent  against  county  that  county  levied  ad 
valorem  taxes,  that  city  was  entitled  to  one- 
half  of  it.  and  that  city  worked  its  streets  at 
its  own  expenses,  are  suffident  to  charge  sys- 
tem of  road  working  under  which  county  was 
operating,  without  specifying  particular  sec- 
tions or  chapters  of  the  law  under  which  it 
was  operating,  because  county  must  of  neces- 
sity know  what  system  of  road  working  was  in 
foree.—Robertson  v.  Monroe  County,  79  So. 
387. 

(8=»21  (Fla.)  If  allegations  of  declaration  con- 
taining one  count  are  inconsistent  with  each 
other  in  matters  of  substance,  or  if  allegations 
are  inconsistent  or  repugnant  to  material  clause 
In  contract  declared  upon  and  made  a  part  of 
the  declaration,  it  should  be  held  bad  on  de- 
murrer.—Shel  ton  V.  Eisemann,  79  So.  75, 
$=>21  (La.)  Where  a  creditor  charges  that  a 
debtor  entered  into  fraudulent  real  or  fraudu- 
lent sham  eontractSt  it  knows  not  which,  and 
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prtys  that  tbey  b«  dedsred  void,  the  creditor 
IB  not  debarred  on  the  grouod  of  IncoDBisteQcy 
from  demanding  that,  the  contracts,  if  aham, 
b«  decreed  void.— Hibemia  Bank  ft  Trust  Co. 

V.  LouMana  Ave.  Realty  Co.,  70  So.  564;  In- 
terstate Tmst  &  Banking  Co.  t.  Same.  Id.  557. 
•=»34(4)  (Miea.)  A  plea  on  demurrer  is  con- 
strued most  strongly  against  pleader,  court  be- 
ing bound  to  aasiime  that  facta  are  pleaded  as 
ai^ongly  aa  thev  could  be.— Yazoo  &  M.  V.  B. 
Co.  T.  Craig.  79  So.  102. 

^>35  (Ala.)  In  bUl  for  protection  of  church 
property  righta  by  complainants  as  majority 
members  of  the  church  and  also  "as  deacons," 
the  words  "as  deacons"  may  be  construed  as 
BurplTisag^  or  as  merely  descriptio  persons, 
and  as  not  affecting  right  of  complainants  to 
maintain  bill  as  members.— Manning  v.  Yeager, 
79  So.  19. 

m.  PLEA  om  AHswnratoss-ooiE- 

njknrr,  akd  affibavit 

or  DEFSirSE. 
(O)  TraveTMB  or  Denials  uid  Adnlaslona. 

«s»ll2  (La.)  Although  it  would  have  been  ex- 
peditious to  hare  referred  the  plea  of  pre- 
scription to  merits  of  case,  or  to  have  tried 
it  with  merits,  it  was  not  an  error  to  refuse  to 
consider  the  plea  as  an  answer  to  the  suit.— 
Generes  t.  Bowie  Lumber  Co.,  79  So.  418. 

(D)  MMtor  la  AvoMUwec 

4s>l36  (AlaApp.)  It  was  not  error  to  aaatain 
demurrers  to  pleas  setting  up  mattera  proTa- 
ble  under  the  general  issues.— Quarles  T.  ^n- 
drick  Mercantile  Co.,  79  So.  100. 

V.  DBKUBBEB  OR  KXCSPVIOH. 

«=»I93(1)  (Fla.)  A  defective  allegation  in  a 
declaration  of  an  immaterial  fact  does  not  ren- 
der the  declaration  had  on  demurrer.— Jonas  T. 
City  of  West  Palm  Beach.  79  So.  438. 
^194(2)  (Ala.)  A  demurrer  is  the  proper 
method  of  testing  the  soffldency  of  a  plea  in 
abatement— Losk  v.  Champion  Register  Co., 
79  So.  Ifi. 

«=>2I7(2)  (Fla.)  A  demurrer  to  pleas  in  bar 
opens  the  entire  record,  and  if  the  declaration 
is  bad  the  demurrer  should  be  overruled  and 
judgment  given  against  the  party  l»bo  commit- 
ted the  first  wror.— Shdton  t.  Eisemann,  79  So. 
75. 

VI.  AMEimSD  Ain>  SUPPUSMISH  TAX 

PZ.EADIirG8  AND  REPLEADER. 

«=a24a(4)  (Ala.)  Under  Code  1907.  i  5367,  al- 
lowing amendments  by  adding  counts  so  long 
as  they  refer  to  the  same  transactions,  prop- 
erty, title,  and  parties  as  the  original,  to  a 
complaint  against  one  as  surety  because  of 
principal's  failure  to  deliver  cotton  may  be 
added  counts  for  his  converting  or  failing  to 
deliver  the  cotton.— Crawford  v.  Mills,  79  Sa 
456. 

Vm.  PROFERT,  OYER,  AKD  EX- 
HIBITS. 

4s93 1 1  (Fla.)  A  cause  of  action  in  the  form 
of  a  contract,  which  by  apt  words  is  made  a 
part  of  the  declaration  and  the  contract  or  a 
copy  thereof  filed  with  it,  is  treated  as  part  of 
the  record  upon  demurrer  to  the  dedaration^ 
Sheltcm  T.  Eisemann,  79  So.  75. 

ZI.  MOTIOV8. 

«=»358  (Ala.)  While  a  motion  to  strike  ta  not 
the  proper  method  of  testing  the  sufficiency  of 
a  plea  in  abatement,  where  the  plea  is  frivolous 
it  is  within  the  discretion  of  the  court  to  allow 
the  same  to  be  stricken.— Losk  v.  Champion 
Register  Co.,  79  So.  16. 

In  action  against  a  carrier  for  conversion  of  a 
shipment  of  goods  sold  by  the  carrier  for 
ckargea,  a  plea  in  abatement  by  the  receivers 
N  the  cairter,  held  frivoloua  on  motion  to 


strike,  whers  it  appeared  that  Oa  lailMad 
ran  through  the  county  where  suit  was  brought 
and  the  receivers  had  been  app<dnted  before 
the  cause  of  acti<ai  arose.— Id. 
«»389(1)  (La.)  Bren  If  a  creditor'a  allega- 
tions in  an  action  i^inst  an  alleged  froudn- 
lent  debtor  are  inconsistent,  the  defendant's 
recourse  Is  by  compelling  plaintiff  to  elect  and 
to  dismiss  liis  whole  demand  only  in  case  of 
failure  to  elect— Hibemia  Bank  &  Trust  Co. 
V.  Louisiana  Ave.  Realty  Co.,  79  So.  554 ;  In- 
terstate Trust  &  Banking  Oo.  t.  Same,  Id.  567. 

Zm.  DEFECTS  ARD  ORJEOTIOHl, 
WAZTSR,  AMD  AIDER  RT  VBR" 
DXOT  OR  lUDOlOniT. 

«s»409(3)  (Ala.App.)  Where  isane  is  joined 
on  a  plea,  however  erroneous,  the  court  wtU 
not  be  put  in  error  for  permitting  testimony 
sustaining  the  Issues  as  made,  unless  unre- 
coverable damages  are  claimed. — Continental 
Gin  Co.  T.  Bdmondson,  79  So.  196. 

PLEDGES. 

See  Haslnnd  and  Vnte,  4sp171 

POLICE  POW£R. 

8e«  Mnnidpol  Corporations,  «=»582-680. 

POWERS. 

See  Wills,  ^9616. 

PRACTICE. 

For  practice  In  partlcnlar  actions  and  pro- 
■oaaung]^  see  the  Tarioos  ^eciflc  topics. 

PRESCRIPTION. 

See  Adrerse  Possession;   limltatton  of  Ac- 
tions; Waters  and  Water  Conrsea, 

PRINCIPAL  AND  AGENT. 

See  Agriculture,  ^s>7;   Attorney  and  CUmt: 
Brokers;  Corporations,  «=>306,  503;  Deeds, 
«=958:   Drains,  «»88;  Embesslement 
11;   Bridence,  «=»24S;  InsniBnce,  «9376; 
Fleadhic.  «b»12;  Bales,  ^7. 

X.  TBB  RELATIOH. 

(A)  Creciilon  and  Bxlateiiev. 

«=»22(1)  (Ala.)  Where  the  fact  of  agency 
rests  in  parol,  or  is  to  be  inferred  from  the 

firincipal's  condQct,>aDd  there  is  evidence  tend- 
□g  to  show  agency,  the  agent's  acts  or  dec- 
larations are  admissible. — Mid-Continent  Life 
Ins.  Go.  V.  Beasley,  79  So.  373. 
«=»23(1)  (Ala.)  Evidence  keld  sufficient  to  es- 
tablish agency  for  a  corporation,  to  sell  its 
capital  stock.— Mid-Continent  Life  Ins.  Co.  v. 
Beasley.  79  So.  378. 

fi=»23t2)  (AJa.)  Agency  may  be  proved  by  dr- 
cnmstances.— Mid 'Continent  Life  Ins.  Co.  r. 
Beasley.  79  So.  373. 

«s^28  (Ala.)  Continuance  of  the  established 
personal  relation  of  agency  will  be  presumed 
till  the  contrary  is  shown  or  a  different  pre- 
sumption is  raised  from  the  nature  of  the  snb- 
ject.— Mid-Continent  Life  Ins.  Co.  t.  Bead«r. 
TB  So.  373. 

XX.  KUTVAX.  RXOHTB,  DUTIM,  AHD 

T.TABTT.TTIES. 
(B)  Compemsmtlon  mn*  Uca  »t  Am^mt. 

«=»89(S)  (Ala.)  In  action  for  commisaioBs 
earned  in  procuring  right  to  manufacture  pat- 
ented lathes,  and  in  secoring  orders,  contract 
whereby  defendant  company  sold  lathes  to 
company  owning  patents,  which  had  been  pro- 
cared  by  plaintiff  to  license  manufacture,  coald 
be  conaidered  by  Jury  in  estimating  nine  of 
plaintiff's  services  under  common  eoont  for 
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work  and  labor  done.— Birmingham  Machine  & 
Foaadry  Co.  t.  Walpole,  79  So.  969. 
^»89<7)  (Ala.)  In  action  for  commissioDt 
for  procanng  rigbt  to  manafactnre  patented 
lathes,  and  for  making  aales  of  luch  lathei, 
where  defendant  agreed  either  to  pay  10  per 
cent,  of  gross  sales,  or  made  no  contract  mth 

Blaintifl  at  all,  testimony  of  plaintiff,  who  qual* 
ied  as  competent  witness,  that  reasonable  val- 
ue of  services  rendered  was  minimum  of  10 
per  cent,  on  gross  sales,  was  admissible.— Bir- 
mingham Macnioe  tic  Foundry  Co.  v.  Walpole, 
79  So.  659. 

In  action  for  commissions  earned  in  procur- 
ing right  to  manafactnre  patented  lathes,  and 
in  securing  orders,  proof  as  to  usual  commis- 
sions in  machine  tool  business  for  making 
sales  was  admissible. — Id. 
^»S0(8)  (Ala.)  In  action  for  commissions  on 
gross  sales  earned  In  procuring  defendant  com- 
panr  right  to  mannfactnre  patented  lathes,  and 
in  securing  orders  for  such  lathes,  evidence 
held  to  support  verdict  for  plaintiff —Birming- 
ham Machine  ft  Fonndry  Co.  t.  Walpole,  79 

ao.6». 

In  action  for  eommfssions  on  gross  sales 

earned  in  procuring  defendant  company  right 
to  msnafacture  patented  lathes,  and  in  securing 
orders  for  such  lathes,  evidence  held  to  justify 
finding  sale  of  certain  lathes  bf  defendant  cam* 
within  agreement  stated  by  plaintiff.— Id. 

m.  BIGHTS  AND  T.TABTT.TnBB  AS  TO 
THIBD  PERSONS. 
(A)  Pwwcra  mt  Ammmt. 

«ssl03(10)  (Ala.)  Where  an  agoit  has  gen- 
eral authority  to  purchase,  he  may  bind  his 
principal  by  asenmuig  a  mortgage  on  the  land 
parobased.— Eppes  v.  Thompson,  79  So.  611. 
«s>M9(2)  (Ala.)  The  principal  is  bound  hj  the 
inducing  representations  of  its  agent  in  sell- 
Lag  its  stock  that  the  buyer  would  not  have 
to  pay  the  balance  of  price  above  cash  payment 
and  note  given,  but  that  the  dlvhlenaa  woahl 
satisfy  it.— Mid-Continent  Ute  Ins.  Go.  t. 
Beasley,  79  So.  878. 

(C>  CnKsthorlsed  mmM  Wroawf>l  Aeta. 

«=»I48(2)  (La.)  One  who  acquired  note  and 
^nortgage  on  community  proper^  of  husband 
and  wue  from  his  lawyers,  then  acting  as 
agents  of  the  husband  in  selling  the  note,  was 
not  charged  with  knowledge  of  any  want  of 
authority  of  the  lawyers  to  negotiate  the  note. 
— Oaotauer  v.  Oastauer,  79  S26. 
«s»l52(4)  (I^.)  The  test  whether  en  act  by 
an  agent  is  voidable  or  absolutely  void  oa  its  face 
la.  not  whether  it  might  be  ratified,  but  wheth- 
er its  nullity  is  only  latent  or  is  apparent— 
Ixrnlsfana  Snlphar  Hintng  Co.  v.  Brlmstwe  R. 
ft  Cnnnl  Co..  79  So.  324. 

0=»I59(21  (La.)  An  agent  is  liable  for  his  own 
torts  in  like  manner  as  other  persons:  his  lia- 
bility being  neither  increased  nor  decreased  by 
the  fact  o1  his  agency.— Bnrke  t.  Werlein.  79 
So.  405. 

(B!)  Kotlce  t»  Aveat. 

«=3l79(2)  (Ala.)  Flaintirs  check,  made  to 
fictitious  person  and  paid  by  drawee  bank  on 
forged  indorsement,  was  not  so  made  to  plain- 
tiff's knowledge,  rendering  it,  under  Code  1907, 
I  4066.  subd.  3,  paViable  to  bearer,  on  the  theory 
of  imputed  knowledge  of  agent,  even  if  K., 
who,  to  defraud  plalntilt  applied  to  plaintiff 
for  loan  to  such  persim  and  obtained  the  check, 
was  plaintiff's  agent;  his  knowledge  being  ac- 
quired before  plaintiff  authorized  him  to  make 
the  loan.— Robertson  Banking  Co.  t.  Brasfield, 
79  So.  651. 

(W\  A«tl*Ba. 

^189(1)  (Ala.App.)  OomplaiDt  by  tenant 
against  landlord,  alleging  defendant's  authoriz- 
ed agent,  while  In  line  and  scope  of  authority, 
collecting  rent,  struck  plaintiff,  was  defective, 
as  failing  to  allege  agent  was  acting  in  line 


and  scope  of  his  authority  as  sutA  when  the 
assault  was  made.— Davidson  v.  Smith.  79  So. 
147. 

PRINCIPAL  AND  SURETY. 

See  BiUs  and  Notes,  «=>341,  366;  Husband 
and  Wife,  «=»171;  Insane  Persons,  ^»4S; 
Insurance,  «»146:  Pleading,  «=»«,  IIM; 
Sequestration,  #920; 

m.  DIflOBABOE  OF  StTKETY. 

«=3l22  (Ala.)  Where  coal  wbtdesaler  required 
bond  of  retailer  stipulating  for  payments  and 
accounting  each  month,  the  wholesaler,  in  order 
to  preserve  its  rights  against  the  surety,  was 
not  required,  on  the  first  occasion  when  the  ac 
counting  at  the  end  of  the  month  was  not  made, 
to  terminate  the  contract  immediately.— Ala- 
bama Fidelity  &  Casualty  Co.  v.  Alabama  Fuel 
&  Iron  Co.,  79  So.  67. 

4=s»l25  (Ala.)  Where  defendant  became  surety 
on  bond  of  coal  dealer  to  a  wholesaler  whose 
contract  required  monthly  settlemoit  and  ac- 
counting, mere  fact  that  the  wholesaler  made 
shipments  of  coal  to  dealer  for  which  he  did 
not  pay  in  full,  and  that  the  dealer  did  not  make 
monthly  reports  and  payments,  did  not  dis- 
charge the  surety,  though  it  had  no  notice  of 
Bucb  conduct,  the  whuesaler  not  having  con- 
sented or  acquiesced  therein^Alabama  Fiddity 
ft  Casualty  Oo.  v.  Alabama  Fuel  ft  Iron  Co., 
79  So.  57. 

V.  BIOKTS  AND  REKEDXES  OE 
SmiETT. 
(A)  Am  to  Cr«Altor. 

^>I89  CAla.)  A  sorety  cannot  compd  creditor 
to  marshal  assets  of  prlncipaL- Daviea  t.  Bimp- 
aoa,  79  So.  48. 

PROCESS. 

See  Ejectment.  «b»52;  Husband  and  Wife, 
^224;  Judgment,  «=9l7,  138;  Partnerahip, 
«i=>204;  Sheriffs  and  Constables.  «ss>82. 

X.  NATITBE.  ISSUANCE.  BEQinaiTESk 
AND  VAUDITT. 

(I^.)  Citation  is  not  "process"  within 
the  meaning  of  Const,  art.  00,  providing  that 
"the  style  ef  all  process  shall  be  'the  state  of 
Louisiana.' Hemdon  v.  Wakefield-Moore 
Bealt?  Co.,  79  So.  318. 

n.  8BBV10B. 
(B)  Bvfe«tItB«««  SvrrlM. 

^x»78  (Ala.)  Although  it  was  competent  for 
sheriff  or  deputy  to  execute  process  by  leaving 
copy  with  defendant,  under  Code  1907.  1 6801. 
leaving  a  copy  at  home  of  par^  to  be  served  is 
not  sufficient  compliance  with  the  statute.- Bar> 
ton  T.  Burton  Mfg.  Co..  70  So.  664. 

PROHIBITION. 

See  Appeal  and  Brror,  «=9361;  Courts, 
207,  200. 

n.  JVBISDIOTIOir.  vbooeedinos, 

AND  BEUEF. 

4s=>19  (La.)  The  infWmalitjr  of  applying  fbr  a 
writ  of  prohibition  directly  in  the  name  of  the 
applicant,  instead  oi  in  the  name  of  the  state, 
is  not  fatal,  where  the  petition  otherwise  dis- 
closes a  right  to  the  writ— Davenport  T.  Ster- 
ling Lumber  Co.,  79  So.  216. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

«=:»7  (Ala.)  Legal  title  to  land  gives  the 
o4her  constructive  possession  of  lands  not  in 
his  actual  possession.  If  actual  possescdon  is 
not  in  another.— McCay  v.  Parks,  m  So.  119. 
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PUBLIC  IMPROVEMENTS. 

See  Hnnidpal  Corpora  tfons,  «s>269-024. 

PUBLIC  LANDS. 

See  Adrerse  Possession,  «=s7;  Draina, 
15;   Estoppel,  «=3»^;   Schoola  and  ' School 
Districts,  ^IS;  Stales,  «=»218:  Statutes, 

«=5Sll2. 

n.  aVBTET  AlTD  DISPOSAI.  OF  UUTDS 
OF  UNITED  STATES. 
(B)  School  mnd  Vnlvenltr  I.aii4s> 

«B»54(1)  (La.)  A  pziTate  aaylum  for  deatltute 
sirls  coald  not  transfer  land  ot  tbe  state  or  of 

the  public  schools  to  board  of  commissionera  of 
a  drainage  district,  created  by  Act  No.  160  of 
1858,  in  payment  of  any  debt  it  might  owe. 
though  the  debt  waa  dne  In  part  for  drainage  of 
tbe  land.— State  t.  Mew  Orleana  Land  Co.,  T9 
So.  516. 

«=>54(2)  (Le^  I^d  not  awarded  as  school 
land  by  the  Xduid  Dqtartment  did  not  belmg 
to  the  atate  and  was  not  subject  to  be  alienated 
by  it,  by  direct  deed  or  through  tbe  medium  of 
an  estoppel. — State  v.  New  Orleans  Land  Co., 
79  So.  615. 

^57  (Miss.)  Under  Code  1906,  |  4805  (Hem- 
ingway's Code,  I  3169),  state  may  sue  a  coun- 
ty aa  trustee  of  sixteenth  section  lands  for 
purpose  of  carrying  out  grant  and  to  compel 
accounting,  and  see  that  townships  have  been 
paid  their  share.— Robertson  T.  Monroe  Coun- 
ty, 79  So.  184. 

Under  Code  1906,  U  4738,  4739  (Heming- 
way's Code,  Si  7056,  7067),  state  revenue 
agent  may  sue  a  county,  for  accounting  as  to 
proper  disposal  of  income  from  sixteenth  sec- 
tion land,  the  word  "person"  in  such  statute 
inclndinc  a  public  corporation  which  also  in- 
dudea  a  county,  under  Code  1906,  1  1590 
(Hemingvay'a  Code,  1  1357).— Id. 

(F)  Swamp  and  Oversowed  I^uida. 

•s>6l(12)  (La.)  A  purchaaer  from  commls- 
doners  of  Atchafalaya  Basin  levee  district  of 
land  donated  to  it  by  Act  No.  07  of  1800  may 
protect  his  title  by  staying  a  sale  of  land  by 
register  of  the  land  office  under  supposed  aa< 
thority  of  Act  No.  215  of  1908.  though  act  of 
conveyance  from  state  to  board  may  not  have 
been  executed.— AtdiafiRlaya  Land  Go.  v. 
lirace,  79  So.  173. 

(Hj  Gmts  Im  Aid  of  Railroad*. 

«s»70  (Fla.)  Acta  1889,  c  3096,  SI  5,  6,  did 
not  merely  confirm  a  prior  legislative  land 
grant  to'  a  railroad,  but  purported  to  be  a  new 
and  additional  grant  and  not  a  mere  exten- 
sion of  the  limits  within  which  it  could  obtain 
its  lands,  and  was  a  s^arate  gttait  faidcpeod- 
ent  of  its  frandiise.— Disston  v.  Board  of  Trua* 
tees  <tf  Internal  Improvement  Fund  of  Florida, 
79  So.  296. 

^86  (Fla.)  A  bill  in  equity  for  reUef  in  tbe 
nature  of  specific  performance  and  for  injunc- 
tion brought  hy  grantee  of  property  or  fran- 
chise under  a  statute  (Laws  1896,  c.  4475,  SS 
4-6)  should  positively  allege  all  ultimate  facta 
essential  to  clearly  show  happening  or  perform- 
ance of  all  conditions  precedent — Catts  v. 
Tampa  &  J.  Ky.  Co.,  79  So.  168. 

A  bill  in  equity  for  relief  in  nature  of  specific 
performance  and  for  injunction  brought  by 
grantee  of  property  or  franchise  under  a  Btat< 
ate  (Laws  1»9.>,  c.  4475,  {S  4-6)  not  positively 
alleging  all  ultimate  facts  essential  to  clearly 
show  happening  or  performance  of  conditions 
precedent  is  demurrable.— Id. 

(I)  Proeeodltiva  >a  I<wid  Ofltoo. 

4»I06{1)  (La.)  As  between  atate  and  schools, 
title  to  fractitmal  section  of  land,  for  all  pft- 
poscs  of  suit  by  state  against  claimant  of  land, 
must  be  held  to  be  in  achoola;  Land  Depart- 


ment having  so  adjudicated  title,  and  state  not 
havinz  appealed.— State  T.  New  Orleans  Land 
Co.,  79  So.  516. 

m.  DispoaAi.  OF  i.AirD8  or  the 

STATES. 

9=>I52  (La.)  Rule  that  unrecorded  sale  of 
realty  does  not  bind  third  parties  applies  as 
well  to  a  receiver's  certificate  not  recorded  in 
land  office,  and  on  which  no  patent  was  issued, 
as  to  a  sale  by  an  individual  not  recorded  in 
parish  where  land  is  situated^— Chalmers  t. 
Frost-Johnson  Lumber  Co.,  79  So.  424. 

XV.  00I.OXIAL  AlfD  PROPBIETA&'Z' 
OBANT8. 

^»I95  (La.)  The  acts  <rf  Congress  providing 
for  the  confirmation  and  registry  of  colonial 
land  grants  refer  only  to  inchoate  titles,  not  to 
those  whidi  had  matured  before  transfer  of 
the  colony  to  the  United  States.— State  v.  New 
Orleans  lAnd  Co.,  79  So.  615. 

V.  BPAHISH,  MEXIGAH,  FBEHCH, 
AND  BUSBIAN  ORAHTS. 

4=3210  (La.)  Actual  occupancy,  for  more  than 
80  years  during  Spanish  regime,  of  land  now 
within  limits  of  New  Orleans,  then  within  mile 
of  limita,  brought  to  public  attention  by  two 
notarial  transfers  at  time,  may  be  considered 
to  have  had  the  tadt,  if  not  the  express,  con- 
firmation Ot  tbe  Spanish  rtttme. — State  t.  New 
Oiieana  Land  Co.,  78  So.  516. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  ^10,  11,  12.  18:  Conrts.  «a» 
lf07,  20»:  Mdndamns,  «=^;  KaUrowl^ 
«=»9. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Constitutional  Law,  ^=>245; 
ElectHcl^;  Railroada;  Statutes,  «=>117; 
Street  Hailroads;  Telegraphs  and  Tele- 
phones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

See  Judgment,  «==>669:  Taxation,  «=9789. 

I.  RIGHT  OF  ACnOH  AND  DEFENSES. 

®=»7(2)  (Ala.)  Where  a  wife,  as  grantee  of  a 
trust  deed  for  support  of  child,  conveyed  to  a 
third  person  by  deed  pnrportiiig  to  eonver  the 
fee  simple,  baviiv  held  a  life  estate,  a  bill  to 
quiet  title  against  daimonta  nnder  the  third 
person  was  proper.— Dallas  Compress  Co.  v. 
Smith.  79  So.  6(l5. 

^10(2)  (HiasJ  Where,  under  deed  of  Mtqal 
undivided  intereata  to  grantor's  children  for  life 
and  at  their  death  to  their  children,  partition 
was  bad  by  suit,  and  thereafter  M.  and  T.,  diil* 
dren  of  grantor,  made  an  exchange  with  plain- 
tifFs'  mother,  also  a  child  of  grantor,  of  landa  al- 
lotted to  them  respectively  by  the  partition  suit, 
and  plaintiff's  mother,  before  her  death  executed 
a  deed  of  trust  on  tbe  lands  so  received  in  ex- 
change, which  was  foreclosed  and  bouKht  in  bj 
defendant,  plaintiffs,  prior  to  the  death  of  XL 
and  T.,  could  not  sue  to  cancel  defendants 
deeds  as  a  cloud  on  title,  since  in  any  event 
plaintiffs'  rights  to  the  land  did  not  accrue  prior 
to  the  death  of  M.  and  T..  who  were  life  ten- 
ants, and  whose  deed  of  exchange  to  plaintifTs 
mother  conveyed  an  estate  only  for  the  lives  of 
M.  and  T.— Leflore  v.  Flowers,  79  So.  60. 

H.  PROGEEDINOS  AND  BELIEF. 

«»44(2)  (Ala.)  Id  suit  to  quiet  titie  the  re- 
port of  a  prior  case,  shown  to  be  relevant,  aa 
disclosing  that  part  at  least  of  tbe  considera- 
tion of  the  same  mortgage  involved  in  the  in- 
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Btant  suit  vas  paid  or  had  failed,  was  admii- 
Bible  in  evidence.— Dallas  GomprMa  Co.  v. 
Smitb.  79  So.  066. 

QUO  WARRANTO. 

See    ConBtitutiooal   Law,  4t=»46; 


PleadiDg, 


I.  NATTTBE  AlfD  GBOITXIHS. 

«=:>3  (Ala.)  la  a  snit.  under  Cod«  1907,  1 3513, 
for  forfeiture  and  disaolation  of  a  corporation 
and  in  tha  nature  of  a  qno  warranto,  the  fact 
that  the  contract  between  the  town  and  the  cor- 
poration preacribed  the  procedure  to  be  adopted 
in  case  oi  default  by  the  corporation  did  not  ex- 
clude the  exercise  of  other  riKbta  prescribed  by 
law  for  the  enfofcement  of  public  duties  owing 
by  the  corporation. — Eotaw  Ice,  Water  &  Pow- 
er Co.  T.  Town  of  Bntew,  79  So.  609. 

n.  JURISDICTION.  PBOCEEDINOS, 
Ain>  BELIEF, 

^949  (Ala.)  A  bill  in  the  natore  of  quo  war- 
ranto to  diasolTe  a  oorpotatlon  and  forfeit  its 
charter,  under  Code  1907,  {  3tV13,  must  contain 
an  averment  that  the  failure  or  refusal  of  the 
corporation  to  comply  with  its  contracts  was 
willful  or  dae  to  lacs  of  means.— Sutaw  Ice, 
Water  &  Power  Co.  r.  Town  of  Bataw,  79  So. 
609.  - 

A  bill  in  the  natare  of  qna  warranto,  under 
Code  1907,  I  3513.  for  the  dlascdution  ot  a  coz^ 
poration  ana  forfeiture  of  franchises,  must  set 
out  in  the  statins  part  every  material  fact  to 
which  complainant  must  or  means  to  offer  evi- 
dence.— Id. 

«=3a62  (AlaApp.)  Appeal  la  not  authorixed 
from  Jadgoient  of  the  court  Bustainlnsr  demur- 
rer to  complaint  in  quo  warranto.  Code  1907. 
I  2843,  authorizing  appeal  only  from  order  of 
the  judge  on  preliminanr  consideration  of  the 
petition,  and  section  S470  from  final  Judgment 
disposing  of  the  case.— State  t.  Callaway,  79 
So.  146. 

RACE 

See  Orindnal  Law,  «=>706. 

RAILROADS. 

See  Carriers,  ^10;  Courts,  ^207,  209; 
Maudamas,  4P^1;  Master  and  Servant; 
Municipal  Corporations,  ^OH,  733, 

747;  Nejjigence.  «»32,  39,  62,  134;  Pub- 
Uq  Lands;  «s>70,  86;  Statutes,  <^112; 
Street  Railroads;  Trial,  ^251,  252;  Wa- 
ters and  Water  Coarses,  «=aie4,  176,  178. 

I.  OOITTBOL  AMD  BEQPIATIOK  IH 
OENEBAIh 

^90(2)  (La.)  Although,  under  Const,  art.  285, 
an  appeal  from  judgment  upholding  order  of 
Railroad  Commission  is  returnable  within  10 
days  after  decision  of  district  court,  yet,  if 

J'uoge  erroneously  allows  more  than  10  days 
□  order  fixing  return  day,  appellant  should  not 
suffer  diamiasal.— Alexandria  ft  W.  Ry.  Co.  v. 
Bailrood  G«nmlsirion  (d  Looidana,  79  So.  863. 

▼I.  COKSTBTTOTIOir,  MAnfTEWAlTOE. 
AKD  BQ1TIPBKEET. 

^s>95(7)  (Fla.)  In  a  contract  by  a  city  with  a 
railroad  company,  in  which  it  agreed  to  "put 
in,  operate  and  maintain"  a  railroad  crossing, 
each  word  describes  a  separate  act,  to  "put  iiT 
meaning  to  construct,  to  "maintain"  to  keep  it 
up,  and  to  "operate"  to  use  such  appliances  and 
employ  such  persons  as  is  necessary  therefor. — 
Florida  East  Coast  Ry.  Co.  v.  City  of  Miami, 
79  So.  682. 

X  OPEBATIOlf. 
(B)  StatntoFT',     Hwil«lpal,    sbA  Ofllelal 
Rewlatlona. 

4ess»225  (La.)  Whore  plantation  owner  con- 
tracted for  private  apur  track  batwean  two 


regular  shipping  stations,  each  less  than  two 
miles  away  from  the  apur,  spur  being  acces- 
•ibla  to  public  Mily  by  private  road,  railroad 
conld  not  be  required  to  maintain  spur  at  own 
expense,  on  ground  of  increase  of  tniffic— 
Louisiana  Ry.  &  Nav.  Co.  v.  Railroad  Com- 
mission  of  Louisiana,  79  Bo.  212. 

(V>  AMidesta  at  CvowilBsa. 

«3»300  (Ala.)  A  child  crosdng  a  track  at  a 
crossing  the  public  were  accustomed  to  use  is 
not  a  trespasser.— Louisville  &  R.  Co.  v. 
JohnnoD.  79  So.  43. 

<8=>347(9)  (Ala.)  In  action  for  injuries  to  one 
crossing  a  tradi  by  being  struck  by  a  car  pro- 
pelled by  other  cars  "kicked"  down  the  track 
with  no  one  on  them  to  keep  lookout,  evidence 
of  long-continued  use  of  the  crossing  by  the 
public  was  admisfrible  to  show  the  duty  of  look- 
out at  the  crossing  by  those  switching  cars.— 
Louisville  &  N.  R.  Co.  v.  Johnson,  79  So.  43. 
«=>348(7)  (Ala.)  That  a  14  year  old  child,  run 
over  while  crossing  a  track,  was  injured  only 
as  to  her  hands  and  arms  did  not  atone  author- 
ize jury  to  find  she  waa  crawlii^c  under  a  car 
when  injured.— Louisville  ft  N.  R.  Co.  v,  John- 
son, 79  So.  43. 

^350(14)  (Ala.)  Where  plaintiff,  14  years  old, 
testified  tbat  while  crossing  the  track,  after  she 
bad  stopped,  looked,  and  listened,  abe  was 
struck  by  a  standing  car  propelled  by  other  cars 
"ki<^ed"  loose  down  the  track,  witfiout  warn- 
ing, she  was  not  gnilty  <^  contribntory  negli- 
gence as  a  matter  of  law.— Lonisville  ft  N.  R. , 
Co.  V.  Johnson,  79  So.  43. 

(O)  InlarlVB  t«  Furmtmm  on  or  near  Trnelnk 

«s»3S6(l)  (Fla.)  Where  railroad  knowingly  ac- 
quieacea  in  public'a  use  of  a  footpath  along  its 
right  of  way  near  a  settlement,  it  is  bound  to 
exercise  all  ordinary  and  reasonable  care  com- 
mensurate with  the  exigendes  of  the  case  to 
prevent  iojuTy  to  persons  using  it— Geor^a, 
F.  &  A.  By.  Co.  V.  Cox,  79  So.  276. 

Where  railroad  knowingly  acqoleaces  in  pub- 
lie's  use  of  a  footpath  along  Its  right  of  way. 
It  mast  anticipate  that  persons  are  apt  to  be 
umng  the  path  and  should  be  on  the  lookout  for 
them  and  exercise  all  ordinary  and  reasonable 
care  to  avoid  injuring  them.— Id. 
«=»357  (Fla.)  Under  Gen.  St  1906.  «  3148, 
3149,  a  railroad,  upon  a  showing  of  injury  to 
one  on  or  near  track  from  the  operation  of  ita 
train,  is  liable  for  damages,  uiUesa  it  shows 
that  it  exercised  all  ordinary  and  reasonable 
care  to  avoid  the  injury.— Georgia,  F.  &  A.  Ry. 
Co.  V.  Cox,  79  So.  276. 

<S=3359(1)  (Fla.)  A  railroad  is  not  held  to  as 
high  degree  of  care  to  prevent  injury  to  trea- 

EBBsers  on  or  near  its  track  as  is  required  by 
iw  in  the  case  of  passengers,  employes,  and  li- 
ceuseeH.— Georgia,  F.  &  A.  Ry.  Co.  v.  Cox,  79 
So.  276. 

A  railroad  owes  a  duty  both  to  a  trespasser 
and  a  licensee  on  or  near  track,  but  the  degree 
of  cere  that  it  Is  required  to  exercise  toward  a 
trespasser  is  not  so  great  as  that  toward  a  li- 
censee.— Id. 

A  railroad  is  liable  for  injury  to  a  trespasser 
on  or  near  its  track  if  by  the  exercise  of  prop- 
er care  and  diligence  under  all  the  dreumstane- 
es  it  could  have  avoided  injuring  him. — Id. 
«s»359<2)  (Ala.)  Child  walking  in  path  which 
had  been  in  frequent  use  by  public  for  years 
directly  across  track  in  railroad's  switching 
yards  in  a  city,  doing  so  in  order  to  reach  coke 
ovens  to  procure  some  coke,  was  not  %  trespaas- 
er.— Alabama  Great  Southern  R.  Go.  v.  »nod- 
grasa,  79  So.  125. 

^s>367  (Ala.)  If  railroad's  cars  were  pushed 
onto  track  crossed  by  patb  without  proper  look- 
out, negligence,  in  relation  to  child  on  cross- 
ing, could  be  predicated  on  act  aa  mnch  aa 
though  cars  were  cut  loose  or  Udted  upon 
tracks.— Alabama  Great  Sonthem  R.  C^.  v. 
Snodgraaii  79  So.  12B. 
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«»3a9(3)  (Ala.)  U  ciiglllMr  of  bacfcinf  loco- 
motive did  not  become  aware  of  danger  of  de- 
ceased, a  trespasser  on  the  track,  until  after 
he  was  struck,  plaintiff  could  not  recover. — 
Porter  t.  Ix»uiavirie  A  N.  B,  Co.,  78  So.  605. 
4a»3SI(3)  (La.)  One  who  is  negligent  cannot 
recover  damages  from  a  railroad  for  personal 
injury  while  walking  on  its  track,  where  the 
railroad  was  not  negltaent  In  the  operation  of 
train  causing  injury.— Vanon  v.  Louisiana  Ry. 
&  Nav.  Co..  78  So.  869. 

4es>387  (Ala.)  If  deceased  knew  of  awroach 
of  the  engine  and  miscalculated  the  dutancet 
he  was  guilty  of  subseqaent  negligence  proxi- 
mately contributing  to  his  death.— Pwter  v. 
LouisviUe  4  N.  B,  Co.,  79  So.  605. 
«»387  (Fla.)  Under  Gen.  St.  1906,  U  3148, 
3149,  one  is  not  haired  from  recovering  against 
a  railroad  for  personal  injury  on  or  near  its 
track,  unless  injury  was  caused  by  his  own  neg- 
ligence or  consent. — GeMcift,  V.  &  A.  By.  Go.  v. 
Cox,  79  So.  276. 

«Bs>390  (Ala.)  A  roUrood  is  not  liable  for  death 
of  trespasser  on  its  tracks  under  the  lost  dear 
chance  doctrine  until  it  is  shown  that  the  en- 
gineer became  aware  of  deceased's  danger  and 
failed  to  aee,  or  negli^ntly  used,  the  means  at 
hand  to  prevent  Injun  after  obtaining  such 
Itnowledge.— Porter  v.  LouisviUe  ft  N.  B.  Co., 
79  So.  605. 

«=>39l(4)  (Ala.)  Plaintiff  cannot  recover  fcH- 
death  ot  deceased  <m  track  uudn  thewy  <^  wan- 
ton or  willfol  negHgence  onleiB  the  engineer 
was  actually  aware  ot  his  danger  and  should 

'  have  known  that  deceased  did  not  know  of  the 
danger  and  thereafter  failed  to  use  means  at 
hand  to  avoid  the  injury. — Porter  v.  Louisville 
ft  N.  R  Co.,  79  So.  60S. 
9=>394(1)  (Ala.)  In  actitms  against  railroads 
for  injuries  on  track,  it  is  permisaible  under 
Alabama  system  of  pleading  to  charge  neKligeuce 
in  complaint  in  very  general  terms.— Aubama 
Great  Southern  B.  Co.  v.  Snodgraas,  79  So. 
125. 

4=»394(1)  (Flo.)  Where  <H)e  act  of  negligeoce 
charged  against  a  railroad  in  action  for  person* 
al  injury  to  one  on  or  near  track  is  the  ab- 
sence of  proper  lights,  It  is  not  necessary  that 
the  pleader  allege  any  purpose  that  such  lights 
would  serve  or  how  an  l^ury  might  occur  by 
reason  of  their  absence.— Cleorgia,  F.  &  A.  By. 
Co.  T.  Cox,  79  So.  276. 

Id  action  against  a  railroad  for  personal  in- 
Jury  or  death  of  one  on  or  near  track,  wherein 
negligence  is  charged,  it  is  only  necessary  to  al- 
lege the  ultimate  (acts  showing  its  negligence, 
coupled  with  an  averment  that  they  were  neg- 
ligently done.— Id. 

4»397(1)  (Ala.)  In  action  against  railroad  tor 
injuries  to  child  at  crossing  of  switch  track 
and  public  path,  questions  to  witness  referring 
to  crossing  of  pam  over  main  line  of  railroad 
were  proper  as'  pladog  more  properly  location 
of  place  at  whldi  acodent  occurred. — Alabama 
Great  Southern  R.  Co.  v.  Snodgrase,  79  So.  125. 
4=>397(1)  (Ala.)  In  action  for  death  under  loco- 
motive, it  was  proper  to  ask  the  engineer  wheth- 
er he  knew  that  a  man  was  struck  at  the  time 
deceased  was  killed.— Porter  v.  Louisville  ft  N. 
R.  Co.,  70  So.  605. 

4S9397(4)  (Als.)  In  action  against  railroad  for 
injuries  at  crossing  of  switch  track  and  public 
path,  it  was  not  error  prejudicial  to  permit 
witness  to  testify  people  lived  beyond  adjacent 
coke  fumaces,  and  that  there  were  camps  for 
furnace  employes  In  that  direction,  all  beyond 
switching  yards,  but  toward  which  Mth  led.— 
Alabama  Great  Southern  B.  Go.  r.  BDodgrass, 
79  So.  125. 

4=3398(2)  (Ala.)  In  action  for  injuries  to  child 
on  swiKhing  track,  evidence  held  to  justify  In- 
ference that  place  was  such  as  made  it  duty  of 
railroad's  agents  to  keep  lookout,  and  that, 
whether  train  crew  actually  knew  of  frequent 
travel  on  path  child  was  using,  use  had  been 
so  long  continuei  as  to  diarge  them  with  no- 


tIee.~Alabama  Great  SouOMnt  R.  Co.  t.  Snod- 
grass,  79  So.  125. 

«=>398(3)  (Ala.)  Mere  fact  that  fireman  was 
sitting  on  his  side  of  the  mgine  which  was 
moving  backward  did  not  furnish  sufficient  basis 
for  inference  that  he  saw  the  danger  <tf  deceased 
and  failed  ne^gently  to  notify  the  engineer 
thereof.— Porter  t.  Lonlnilla  &  N.  B.  Co..  79 
Bo.  605. 

4=>400(1)  (Miss.)  In  action  against  railroad 
for  death  of  person  on  track,  whether  the  rail- 
road was  negligent  h^li,  under  the  evidence,  for 
the  jury,  notwithstanding  Code  190^  {  1960 
(Hemingway's  Code,  S  1645),  making  railroad 
prima  fade  negligent— Gulf  ft  S.  I.  R-  Ga  v. 
Prine,  79  So.  62. 

«s>400(l)  (Miss.)  Under  Code  1906,  1  1085 
(Hemingway's  Code,  {  1646),  dedannc  proof 
of  injury  by  running  of  cars  prima  fade  evi- 
dence of  negligence,  plaintiff  Is  ^titled  to  per- 
emptory instruction  on  liability;  dreumstances 
surrounding  deceased  and  train  wfaldi  struck 
him  not  being  diown. — Illinois  Cmt.  K.  Oo.  t. 
Gray,  79  So.  S12. 

RAPE. 

See  Criminal  Law,  «e3>421.  816;  Indictment 
and  Information,  ^987,  111;  WitneMeo, 
«s»277. 

Z.  OlTBiniBS  AWD  RESFOlTOIBZSm 
THEBEFOB. 

^=>4  (Fla.)  In  prosecution  under  Gen.  St.  1906, 
S  SS2i,  as  amended  by  Acts  1915,  e.  6074,  pre- 
vious chaste  character  of  prosecutrix  in  a  ms- 
terial  element— Dallas  t.  State.  79  So.  090. 
9s»l5  (Aia.App.)  "Abuse"  in  attempting  to 
have  carnal  knowledge  of  any  girl  over  12  and 
under  16.  as  provided  by  Acts  1915,  p.  137, 
is  limited  in  its  meaning  to  iajuries  to  genital 
organs,  and  does  not  refer  to  other  forable  oi 
wrongful  ill  usage  of  other  parts  of  body.~ 
Miller  v.  State,  79  So.  314. 
®S9|7  (AIa.App.)  In  'prosecution  under  Code 
1907,  I  7700,  as  amended  by  Acts  1915,  p.  137, 
as  to  carnal  knowledge  of  girl  over  14  and  un- 
der 16.  that  defendant  honestly  entertained  a 
belief  that  girl  was  over  16  was  no  defense. — 
Miller  v.  State,  79  So.  314. 

n,  Mto— oprrog  amp  wnromgEMx. 

(■)  BrMane^ 

9s»36  (Fla.)  In  a  prosecution  under  Gen.  St. 
1906.  I  3621,  as  amended  by  Acts  1915,  c.  6974. 
it  is  reversible  error  to  charge  that  as  to  the 
previous  character  of  the  prosecqtrix,  the  law 

K resumes  chaste  character  until  it  is  shown  tn 
B  otherwise;  this  bdng  an  element  ot  the  of- 
fense necessary  to  be  proven. — Dallas  v.  State, 
70  So.  690. 

«s»40(l)  (Fla.)  Where  state  has  proven  pre- 
vious chaste  character,  defendant  can  show  that 
prior  to  the  alleged  act  proeecutrix  had  con- 
ducted herself  in  an  intimate  manner  with  men, 
or  permitted  them  to  take  Ubertiea  with  her. — 
Eknas  V.  State,  79  So.  600. 
4=940(4)  (Fla.)  Where  state  has  proven  pre- 
vious chaste  character,  defendant  can  show  that 
prifw  to  the  alleged  act  proaecutrix  had  asso- 
ciated with  persons  of  low  morals.— Dallas  t. 
State,  79  So.  600. 

€=343(2)  (A]a.App.)  In  prosecution  for  assault 
with  intent  to  ravish,  testimcmy  of  prosecutrix 
as  to  marks  left  on  her  penon  when  defendant 
"grabbed    her"    held  admissible. — Bamett  v. 

State,  79  So.  676. 

«=»5I(4)  (Fla.)  Testinumy  that  the  prosecu- 
trix made  little  or  no  resistance  and  made  no 
outcry,  failed  to  show  that  the  offense  was  com- 
mitted by  force  and  against  her  wilL— Bailey  v. 
State,  76  So.  780l 

REAL  ACTIONS. 

See  Eiectm<mt ;  linitation  ot  Actions,  ^»]2; 
Partition;  Quieting  TltU. 
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REASONABLE  DOUBT. 

Sea  CHnbial  Law,  ^:»661. 

RECEIPTS. 

See  Evidence,  ^oUSO, 

RECEIVERS. 

See  Appeal  and  Vknx,  •ssSSS;  JndpiUBt,  «9» 

829. 

IV.  MAITAOEKEIIT  AHD  DUVOH- 
TZOH  or  FBOPERTY. 

(O)  Sia«  mmA  0*BvcraBe«  or  Red«llv«r7 

of  Pravcrtjr. 

^142  (La.)  Adjiidication  at  recetver'B  sale  in 
suit  agaiioat  a  city  could  transfer  only  anch  title, 
to  tb«  land  as  the  city  had.— State  v.  Mew  Or- 
leans Land  Co.,  79  So.  515. 
«s3l45  (Miss.)  Fimd  to  be  distributed  under 
agreement  between  the  receivers  at  payee'  of 
Tender's  lien  notes,  and  the  sBsignee  ot  part 
of  the  notes  hekt  to  be  the  net  proceeds  of  the 
sale  of  the  land  by  the  maker  s  receiver  and 
not  the  proceeds  of  the  sale  made  by  the 
glee's  receivers.— Couret  t.  Conner,  79  So. 

RECEIVING  STOLEN  GOODS. 

See  Orimlnai  Law,  •sMOT ;  Laroeny,  t  liO. 

9=)  I  (Fla.)  The  statutory  ofFense  of  bajring 
and  receiving  stolen  goods  knowing  them  to  have 
been  stolen  is  an  offenae  distinct  from  the  crime 
of  larceny  «t  the  |ffoputy.*-BaU«y  t.  State,  79 
So.  748. 

4=9 1  (Miss.)  Defendant,  who,  when  drafts 
drawn  by  him  were  dishonored  by  payee  bank, 
went  to  its  cashier  and  procured  from  him 
draft  drawn  by  it  npon  a  third  bank,  but  pay- 
able to  the  hank  which  had  cashed  drafts  for 
defendant,  and  delivered  draft  to  bank  last 
mentioned.  AeM  not  guilty,  under  Code  1906, 
I  1138  (Hemlogway's  Code,  |  866),  as  to  re- 
ceiving rights-  in  sction  or  other  valuable  se- 
curity knowing  the  same  to  have  been  secreted 
contrary  to  law.— Lamb  v.  State,  79  So.  849. 
^s»6  (Fla.)  One  who  commits  larceny  may  not 
be  convicted  of  buying  and  receiving  stolen 
property  under  a  charge  of  the  statutory  offense 
of  buying  and  receiving  stolen  property  know- 
ing it  to  have  been  stolen.— Bailey  v.  State,  79 
So.  748. 

«=>8(S)  <Ala.App.>  To  establish  the  corpus 
delicti  In  prosecution  under  Code  1907.  f  7329, 
the  state  must  prove  not  only  that  there  was 
a  theft  ot  the  goods,  but  that  defendant  bought, 
received,  or  concealed  the  same  knowing  that 
they  had  been  stolen  and  that  he  had  no  intent 
to  restore  them  to  the  owner. — Cohen  v.  State, 
79  So.  621. 

^»9(1)  (Ala.App.)  In  prosecution  onder  Code 
1907.  i  7S29,  for  receiving  or  ctmcealing  certain 
brass  knowing  it  to  have  been  stolen,  h^i,  de- 
fendant was  entitled  to  affirmative  charKe.— 
Cohen      State,  79  So.  621. 

RECITALS. 

Sec  Mortgages,  ^:>654. 

RECORDS. 

See  Appeal  and  Error,  «=»600-714:  Chattel 
Mortfrages,  ^=>47:  Counties,  4=»56:  Crim- 
inal Law,  «=»1088-1124.  1144;  Dedication, 
«=>G5;  Evid(>Dct>.  «=>8.%  342;  Jud^ent, 
«ss>381 ;  Public  Lands,  ^162 ;  Vendor  and 
Purdiaaer.  ^238. 

REFORMATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  «S9>1009. 

I.  AXGRT  or  AOnOir  AMD  BEFsnsEa. 

(La.)  Equity  may  r^orra  an  act  or  aale 
BO  as  to  make  it  conform  to  the  true  intention 


of  the  parties.— Louisiana  Sulphur  Mining  Co. 
V.  Brimstone  R.  &  Canal  Co.,  79  So.  324. 
«»2  (Fla.)  The  right  to  the  reformation  of 
an  instrument  is  not  absolute,  but  depends  on 
an  equitable  showing.— Baldwin  v.  Christopher, 
79  So.  339. 

«=32  (Fla.)  The  right  to  the  reformation  <tf  an 
instrument  is  not  absolnte,  but  dcgtendi  on  an 
equitable  showing.— Tatnm  T.  CSty  Building  & 
Loan  Ass'n,  79  So.  839. 

4=»2  (La.)  Where  mining  company  authorized 
president  to  sell  right  of  way  to  canal  company, 
but  land  itself  was  sold,  in  absence  of  proof 
that  canal  company  sought  a  less  interest, 
which  could  be  furnished  only  by  resolution  of 
board  of  directors  authorizing  purchase,  min- 
ing company  cannot  have  reformation.— Louisi' 
ana  Sulplmr  MininK  Co.  v.  Brimstone  B.  A 
Canal  Co.,  79  So.  324. 

H.  FBOOBEDXireS  AXS  BBUEF. 

9=^30  (Ala.)  Only  a  court  of  equity,  when  its 
jurisdiction  is  efficiently  invoked,  can  effect  a 
reformation  of  a  deed  in  the  chain  of  titie  of 
vendors  seeking  spedfle  performance  agalnat 
the  purchaser,  which  cannot  be  done  by  the 
court,  in  the  suit  for  epeetfic  performance,  In 
order  to  render  the  title  marketable.- Boylan 
T.  WUson.  79  So.  364. 

t  i«(l)  (Fla.)  While  equity  wiU  reform  a 
written  instrument,  which  by  mistake  doea  not 

contain  parties*  true  agreement,  it  will  only  do 
BO  when  mistake  is  plain  and  proof  is  full  and 
aatiafactory,  as  the  writing  is  the  sole  exposi- 
tor of  parties'  Intent  until  the  contranr  is 
shown  beyond  reasonable  controversy.— Bald- 
win V.  Christopher.  79  So.  339. 
®=s»44(7)  (Fla.)  Beservstion  in  a  deed  of  cer- 
tain land  "to  b«  taken  from  the  west  end  of 
certain  lands"  irill  not  be  reformed  to  make  it 
resd  from  the  "east"  end.  where  parties 
and  those  knowing  of  transaction  are  long 
since  dead,  and  evidence  does  not  show  beyond 
reasonable  conttoversy  that  a  mutual  mistake 
was  made.— Budwin  v.  Christopher,  79  So. 
339. 

«=945(1)  (Fla.)  Equity  will  reform  a  written 
instrument,  where,  Decease  of  mutual  mistake, 
it  does  not  contain  the  true  agreement  of  the 
parties  only  when  the  proof  is  full  and  satis- 
factory as  to  the  mistue.— Baldwin  t.  Chris- 
topher, 79  So.  339. 

«3>45(1)  (Fla.)  Equity  will  reform  a  written 
instrument,  when  because  of  a  mutual  mistake 
it  does  not  contain  the  true  agreement  of  the 

farties,  only  when  the  proof  as  to  mistake  is 
uU  and  satisfactory.— Tatum  v.  City  Building 
&  Loan  Ass'n,  70  So.  839. 

Equity  will  reform  a  written  instrument,  when 
by  mistake  it  does  not  contain  the  true  agree- 
ment of  parties  only  when  mistake  is  pisin 
and  proof  is  satisfactory:  and  a  writing  will 
be  deemed  the  sole  expositor  of  parties'  Intent 
until  contrary  is  shown  beyond  reasonable  con- 
troversy.— Id. 

RELEASE. 

See  Bins  and  Notes.  ^»437;  Mortgages,  0s» 

300. 

n.  OOHSTBironOir  AMD  OPBBATXOir. 

^=929(1)  (Miss.)  Any  amount  paid  by  a  jt^nt 
tort-feasor  which  is  not  paid  and  received  as  a 
full  settlement  of  the  claim  is  to  go  only  ss  a 
payment  on  the  claim  for  damsgea,  and  is  not  a 
bar  to  suit  against  any  other  joint  tort-feasor. 
— Bofttlahn  v.  Pascagonla  St  By.  A  Power 
Co..  7ft  So.  844. 

«3a37  (Miss.)  In  action  for  death  of  telephone 
lineman  against  telephone  company  and  a  pow- 
er company  whose  wire  electrocuted  him,  if 
Jury  beueved  power  company  was  nei^gent  in 
causing  death,  in  assessing  damages  against 
it  they  should  credit  to  it  $7,000  paid  plaintiffs 
Iqr  the  telQihone  company  for  4  covenant  not 
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to  sue.— Bogdahn  v.  Paicasonla  St  By.  ft  Pow- 
er Co.,  79  80.  844. 

In  action  for  death  asaiDit  one  J<^t  tort- 
feaior,  otiier  haTing  obtained 'a  covenant  not 
to  sue,  the  jaty  could  find  plaintiffa  had  been 
fully  compenaated  for  single  injury  by  pay- 
ment made.— Id. 

Payment  made  by  one  joint  tort-feasor  to 

rrsoDB  injured  and  their  covenant  not  to  sue 
amounted  to  surrender  of  their  right  of  ac- 
tion against  such  tort-feaaor  for  damages,  but 
waa  not  a  release  of  the  other  tort-feasor,  ex- 
cept pro  tanto.—Id. 

RELIGIOUS  SOCIETIES. 

Sea  Pleading,  «5>S5. 

4s>24  (Ala.)  Bight  of  majority  members  of 
conp^dODal  church  to  use  church  property 
for  purposes  .of  worship  is  a  civil  right  which 
equity  has  jurisdiction  to  protect  ana  prevent 
the  trust  property  from  being  diverted  to  an- 
other nee.— Alanning  v.  Yea^er,  79  So.  19. 
^»35  (Ala.)  Bill  by  majority  members  of  con- 
gregational church,  charging  that  minority  of 
members  have  unlawfully  excluded  complain- 
ants from  the  church  property,  threatening 
GtMnplainants  with  violence,  and  expressly  avei^ 
ring  that  court's  jurisdiction  is  sought  to  be  in- 
voked, not  as  to  any  religious  or  ecclesiastical 
coutroversies,  bat  to  protect  property  rights,  is 
not  demurrable.— Manning  t.  Yeager,  79  So.  19. 

REMAINDERS. 

See  MnnicljMl  Oorptwations,  «B>9eO:  Taxa- 
tion, ^=6^  780;  WUlB.  «s9600,  tfSO,  697. 

RENUNCIATION. 

See  Descent  and  Distribution,  «s>119, 

RESIDENCE. 

See  Domicile. 

REVENUE. 

See  Courts,  ^»123;  TaxBti<m. 

REVERSIONS. 

See  MuDidpal  Corporations,  4=»960 ;  Taxation, 

REVIEW. 

Bee  Appeal  and  Sirar;  Ortlorui. 

REVIVAL 

See  Abatement  and  Revival,  *=»71-74* 

RISKS. 

See  Master  and  Servant.  <=»204-210. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  <e=3ll70. 

4=>23(1)  (Ala.App.)  In  prosecufion  for  rob- 
bery, court  properly  refused  to  permit  inquiry 
into  question  whether  person  robbed  was  a 
drinking  man  or  not;  point  not  being  material. 
-Brewer  v.  State,  79  So.  199. 

SALES. 

See  Brokers,  «=»57,  63,  64.  82,  8&;  Chattel 
Mortgages,  «=»22»,  269,  275:  Corporations, 
«=»521;  Dower,  ®=>114 ;  Equity,  <S=>150; 
Dvidence,  «=>419;  Fraud,  ^=»64;  Frauds, 
Statute  of,  «=>74;  Husband  and  Wife,  <8=> 
2G7;  Infants,  e=>3&,  41;  Intoxicating  Liq- 
uors. ^9 17;  Jjokb  and  Loning,  ^»3;  Mort- 
gages, «»335,  499,  515,  529;  Partition.  iSs* 
Payment,  «s»43;  Principal  and  Agent, 
«s>U5;  Public  Lands,  ^b<U.;  BcoeiTers,  «=» 


143;  States;  «»21&;  Taxation.  «=»110. 
014r-71S,  730,  734.  789,  788,  806,  810;  Trial, 
«s>121. 240^  24ft,  268 ;  Veodor  and  Puzefaaser. 

I.  KEQUISITBS  AKD  ▼AXJDITT  OT 
OOHTBACT. 

^s»4<l)  (Ala.)  Where  farmer  takes  cotton  to 
mill  to  be  ginned,  and  the  ndli,  without  any 
agreement  or  notice  on  the  part  of  the  farmer, 
gives  him  a  ticket  showing  the  amount  of  seed, 
there  is  no  sale  of  the  seed,  although  there  is 
a  note  to  that  effect  on  the  bottom  of  the  ticket. 
—Ashland  Oil  UIU  ft  Fertaiier  Co.  v.  Lane, 
79  So.  9. 

(Ala.)  Agreement  of  chemical  company  to 
ship  to  a  partnershh)  certain  fotilizers,  to  re- 
main the  property  of  company  until  sold  or  paid 
for  by  partnership,  and,  when  sold,  all  proceeds, 
including  cash,  notes,  open  accounts,  cotton, 
mortgage^  and  securities  to  be  kept  separate  by 
partnership  as  trustee  for  company,  and  tamed 
over  to  company  as  collateral  security  and 
pledge  against  notes  or  acconnts  held  against 
partnersmp,  created  contract  of  agency  rather 
than  of  purchase.— Bowdoin  v.  Alabama  Cbem* 
ical  Co.,  79  80.  4. 

«S333  (Miss.)  Where  defendant  ordmd  goods 
of  a  corpc'ation  intending  to  set  off  as  tfayiaent 
the  cwiKM-ation's  debt,  and  received  siiid  used 
the  goods  before  receiving  Invoice  or  learning 
the  order  had  been  filled  by  plaintiff,  receiver 
for  corporation,  there  was  no  implied  agree- 
ment with  plaintiff.— Partter  v.  Dantiler  Found- 
ry ft  Madilne  Works,  79  Sob  82. 

n.  comrnttronoN  of  otnrxBAOT. 

«s>7l(4)  (Ala.)  Sutement  of  "expectation  to 
make  some  500  bales,  but  we  may  have  *  *  * 
700  bales,  then  it  might  not  exceed  30O  bales" 
is  not  an  "estimAte7'  within  role  of  Cotton 
Seed  Crashers  Association,  as  to  sale  of  sea- 
son's output  of  linters,  when  "estimated"  num- 
ber of  bales  is  stated.—Eenan,  McKay  ft  Spier 
V.  Home  FertUiser  ft  Cotton  Oil  Co.,  79  60. 
867. 

Contract  of  sale  of  "season's  make"  of  Hn- 
tera  imposes  no  obligation  to  operate  mill  to 
produce  Untets. — Id. 

Where  the  seller  engages  to  sell  and  deliver 
the  output  of  his  plant  end  the  buyer  engages 
to  take  and  pay  therefor,  the  buyer  ia  liable  to 
the  seller  for  the  damages  resulting  from  the 
refusal  of  the  buyer  to  receive  and  pay  for  the 
make  or  output  that  the  seller's  plant  has  ac- 
tually product— Id. 

m.  MOPiriOATIOW  ob  resoissioh 
OF  OONTBAOT. 
(A)  Br  AarrvemeMt  ot  Parties. 

®=»9I  (Ala.)  A  ccmtract  for  the  sale  of  fer- 
tilizer material  to  be  imported  from  mines  in 
Germany,  reciting  that  it  waa  "understood  that 
in  case  <^  war  •  •  *  then  tiie  adler  baa 
permission  to  cancel  his  contract,"  did  not  refer 
to  any  war  anywhere,  but  to  a  war  either  in  this 
country  or  in  Germany,  and  gave  the  seller 
an  absolute  option  to  cancel  the  ccmtract  in  case 
of  such  war.— Capital  Fertiliser  Ca  T.  Aab- 
craft-Wilkinson  Co.,  79  So.  484. 

(C)  Rescission  by  Bayer. 

4ts»l24  (Ala.)  Where  a  mule  in  unsound  condi- 
tion ia  sold  under  fraudulent  representations  as 
to  its  condition,  the  buyer  must  return  the 
mule,  or  offer  to  return  it,  before  he  can  re- 
scind the  contract — Lowe  ft  Armstrong  t.  Sfain- 
ault,  79  So.  22. 

Buyer  who  is  entitied  to  rescission  but  is  un- 
able to  return  goods  because  of  conduct  of  acUer 
may  rescind  without  restoring  the  goods. — Id. 

Buyer  may  exercise  rii^t  of  reacissitni  with- 
out returning  the  gooda  bon^t  where  such 
goods  are  without  riuue. — Id. 
«s»l27  (Ala.)  Buyers  of  mule  in  unsound  mn- 
dition  cannot  marlnd  sale  aftev  iiniH"g  twdcr 
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of  mule  to  seller  conpled  with  an  ofFer  to  keep 
mule  provided  seller  reduced  purchase  price ; 
wicli  offer  beins  conditional,  and  the  ezerdn 
oE  the  right  of  resciulon  depmding  npon  an 
absolute'  tender.— Lowe  ft  Armatron;  v.  Sninaalt. 
7U  So.  22. 

IV.  FEBFOBICAKCE  OF  OOITTRAOT. 
(Cl  Dcllverjr-  ana  AeceplaKee  of  Qooda. 

Ss>l78(4)  (La.)  Where  contract  waa  for  aale 
of  suf^r  to  be  weighed  and  sampled  at  arrival, 
act  of  buyer's  superintendent  in  suggesting  that 
barge  be  moved  to  the  ship's  side,  without  as- 
sumiDg  responsibility  for  its  safety,  was  not  an 
acceptance  of  delivery  dispensing  with  weigh- 
ing and  sampling. — Mllliken  &  Farwell  v.  Amer- 
ican Hugar  tteiining  Co.,  79  So.  214. 
^=>I79(4)  (Ala.App.)  In  an  action  for  breach 
of  contract  in  the  sale  of  an  automobile  by  the 
delivery  of  a  secondhand  one  instead  of  a  new 
car,  where  evidence  supported  pleas  that  plain- 
tiff retained  the  car  after  discovering  ^that  it 
was  secondhand  and  did  not  offer  to  return  it, 
but  paid  the  balance  of  the  purchase  price,  de- 
fendants were  entitled  to  the  general  affirmative 
charge.— Bonds  v.  Marsh,  79  So.  631. 

OPEBATIOH  AMD  EFFECT. 

(B>  RI»htB  u«  LlaMllUH  of  Seller  mm  to 
Tklrd  PersMa. 

9s»224  (Ala.)  Where  a  ahipment  of  wed  was 

delivered  hy  carrier  to  wrong  party,  who 
through  mistake  accepted  and  used  the  seed, 
consignor  cannot  recover  against  such  party 
for  conversion  of  seed  where  with  full  knowl- 
edge of  all  facta  it  accepted  from  such  party 
the  full  purchase  price  of  the  seed.— Farmers' 
Cotton  Oil  Co.  T.  Atlanta  ft  St  A.  B.  By.  Co., 
79  So.  387. 

(C)  Rlvtati  and  Llabllltlea  of  Bnyer  mm  to 
'fhlrd  Peraons. 

®=3226(15)  (Ala.)  Where  a  shipment  of  seed 
was  delivered  by  carrier  to  wrong  party,  who 
accepted  and  used  the  seed,  the  latter  cannot 
be  sued  for  conversion  by  -real  consignee  after 
consignee  had  rescinded  the  sale  of  the  seed 
and  had  received  back  the  purchase  money 
from  vendors.— Farmera'  Cotton  Oil  Co.  v.  At- 
lanta ft  St  A.  B.  By.  Co.,  79  So.  387. 

Vn.  BEKEDIES  OF  SEIXEB. 
(B)  Aottom  for  Price  or  Value,  ' 

9s»359(l)  (Ala.)  In  an  action  for  price  of  a 
mule  in  which  buyers  claim  to  have  rescinded 
fuLle  becaose  of  misrspresentation  as  to  condi- 
tion of  mule,  evidence  held  insufficient  to  show 
buyers  had  retamsd,  or  offered  to  return,  mule 
to  seller.— Lowe  ft  Aimstronv  r.  Shlaault,  79 
So.  22. 

vm.  BBUsadiEB  or  bitteb. 

(C)  Aetlona  for  Breach  of  Caatrnet. 

®s»4l2  (Ala.)  In  an  action  by  a  purchaser  for 

the  seller's  breach  of  contract  to  deliver  ferti- 
lizer material  on  the  ground  that  he  had  an  op- 
tion to  cancel  the  contract  in  case  of  war,  the 
seller's  plea  setting  out  such  fact  was  not  de- 
murrable for  failing  further  to  set  out  that  the 
var  proximately  prevented  the  fulfillment  of  the 
ron tract.— Capital  Fertilizer  Co.  t.  Aahcraft- 
AVilhinaon  Co..  79  So.  iS4. 

In  an  action  by  a  buyer  for  the  seller's  fail- 
ure to  deliver  fertilizer  material,  he  canceling 
the  contract  on  October  17,  1914,  because  of 
war  declared  August  1,  1914,  as  allowed  by  the 
mntract,  a  plea  by  defendant  based  on  such 

JiroTision.  but  alle^ng  no  reason  for  the  delay 
n  cancellation  or  that  it  was  within  a  reason- 
able time,  was  demarrable.— Id. 

IX.  COMDITIONAX.  SALES. 

«s»479(14)  (Miss.)  Where  automobile  purchas- 
er, still  indebted  to  seller  tvr  part  of  price, 
storM^  ud  sappUes^  l^t  the  cmr  with  the 


seller  to  be  sold  at  a  price  named,  the  seller  be- 
came his  agent,  and  could  not  exerdse  power 
of  aale  reserved,  adverse  to  the  ageucy,  with- 
oat  dissolving  the  agency.— Watson  t.  Herman, 
79  So.  82. 

Where  defendant  bought  an  automobile  with 
knowledge  that  il  was  being  sold  for  accumu- 
lated charges  and  balance  due  on  purchase 
money,  be  was  charged  with  such  notice  that 
reasonable  diligence  would  have  brought  to  him 
by  proper  inquiry  all  of  the  facts  as  to  rights 
of  the  (M-iginal  purciiaaer.— Id. 

Shertff'B  anpraisal  of  automobile,  resold  by 
seller  for  balance  due  on  price,  is  only  prima 
facie  correct,  and  may  be  overcome  by  evidaice. 
-Id. 

^=»48l  (Al8.App.)  Plaintiff,  who  bad  only  par- 
tially paid  tot  household  goods,  seller  retaining 
title  until  purchase  price  was  paid,  had  such 
special  property  as  would  authorize  an  action  in 
his  name  against  a  third  person  for  their 
negligent  destruction.— Louisville  ft  B.  Co. 
V.  Duncan.  79  So.  513, 

SANITARY  SYSTEM. 

See  Nuisance,  <S=96. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Adverse  Possessitn,  «=»7;  Appeal  and  Er- 
ror, ^>37^  396;  Coorts,  «b>^;  Drains, 
«»16;  Pabllc  Landsy  ^loa. 

IL  PUBLIC  SCHOOLS. 

(A)  Butabllflhveat.  School  IMnAm  mn€ 
Fnada,  and  Resmlatlon  la 
General. 

«=>IS  (La.)  The  state,  holding  land  as  trus- 
tee for  schools,  could  not  divert  It  from  its  trust 
purpose,  and  transfer  it  to  a  drainage  board 
for  drainage  purposes,  either  by  direct  act  of 
donation,  or  through  the  medium  of  an  estoppel. 
—State  V.  New  Orleans  Land  Co..  79  So.  516. 
4»I9(1)  (Fla.)  A  county  school  fund  is  a  coun- 
ty fund  set  apart  for  the  support  of  the  schools, 
and  its  disbuniement  is  conunitted  to  the  county 
board  of  public  instruction  which  cannot  use 
the  moneys  for  any  other  purpose. — CTlifton  v. 
State,  79  So.  707. 

at)  Dlntrlet   P^ap«rtT>   Vontraeta.  and 
Liabilities. 

^979  (Fit.)  The  county  superintendent  of  pub- 
lic instruction  has  no  authority  to  contract  for 
tile  county  b<mrd  of  public  instruction  to  pay  n 
stenographer  in  his  office  for  services  rendered 
so  as  to  create  a  duty  on  the  part  of  such  board 
to  pay  the  expenses  out  of  the  coaoty  school 
fund.— Clifton  v.  State,  79  So.  707. 

SEARCHES  AND  SEIZURES. 

4=s>7  (Ala.)  An  arrest  for  an  offense  that  was 
not  committed  in  the  presence  of  the  arresting 
officer,  where  such  officer  has  no  cause  to  be- 
lieve that  the  person  arrested  has  committed 
any  offense,  but  makes  the  arrest  upon  the 
mere  verbal  request  of  another  citizen  npon 
the  unsworn  statement  that  such  person  has 
committed  an  offense,  is  in  violation  of  several 
sections  of  the  Bill  of  Bights,  boiug  an  "unrea- 
sonable seizure"  within  section  5,  providing  thbt 
"people  shall  be  secure  in  their  persons  *  «  • 
from  unreasonable  seizure,"  and  Is  also  in  viola- 
tion of  Const  1901,  tt  7  and  80.— Ex  parte 
Rhodes,  79  So.  462. 

SEASON'S  MAKE. 

See  Sales,  «=s>71. 

SENTENCE. 

See  Criminal  Law,  «»983-9g2. 

SEPARATE  PROPERTY, 

See  Hosband  «id  Wife.  f^|«^§7GoOgle 
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SEQUESTRATION. 

Bee  Appeal  and  Error,  «=>97,  458 ;  Trover  aad 
CDnrersion,  4s»16;   Venue,  ^=it6. 

(La.)  Where  property  rights  are  InToIv- 
ed  and  it  is  necessary  to  maintain  the  status 
quo,  a  judicial  Beguestration  is  often  the  only 
safe  manner  of  conservinc  the  rights  of  the 
parties.— Davenport  v.  Steriing  Lumber  Co.,  79 
So.  216. 

^^17  (La.)  On  defendant's  motion  for  disso- 
lution of  a  writ  of  sequestration,  and  In  the 
alternative  that  he  be  allowed  to  bond,  the 
trial  court  must  allow  defendant  to  bond,  since 
plaintiff  can  desire  no  more  than  such  Mcarity- 
— NIeto  V.  Hay>  79  So.  207. 
•s»l7  (La.)  Triti  judge  has  a  discretion  In 
setting  aside  a  judicial  sequestration  on  bond, 
as  before  permitting  a  party  to  set  aside  the 
sequestration  he  must  necessarily  believe  that 
bis  action  will  not  cause  irreparable  injury  to 
the  other.— Davenport  t.  Sternng  Lumber  Co., 
78  So.  216.  , 

^320  (Miss.)  Sureties  on  a  sequestration  bond 
executed  under  Code  ^906,  {  066  (Hemingway's 
Code,  S  326),  covering  a  mule,  are  not  liable 
liiereon  when  the  male  died  before  final  decree 
was  roidered:  performance  having  been  made 
impossible  without  fault  of  either  of  the  par- 
ties, and  the  possession  of  defendant  being  orig- 
inally lawful.-<iaddi8  v.  Clegg,  79  So.  811. 

SET-OFF  AND  COUNTERCLAIM. 

n.  81TBJECT-MATTER. 

®=>27(1)  (Ala.)  A  party,  who  has  been  induc- 
ed to  enter  into  contaict  through  material  mis- 
representations, when  sued  thereon,  may  de- 
feat or  mitigate  recovery  by  pleading  and 
showing  the  fraud  and  the  damage  resulting 
therefrom.— Lowery  v.  Mutual  Loan  Soc.,  79 
So.  389. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 


See  Appeal  and  Error.  ^ssS^;  Contracts,  ^ — 
125;  Courta,  ^224;  Orediton*  Suit.  «b> 
Si  Draiiu^  «S388;  S)zecutii»,  ^>319. 

I.  APPOHmCENT,  QUAXJFIOAXIOX* 
AND  TEirUIUB. 
<A)  BherUta. 

«=96  (La.)  irnder  Const,  art.  191,  ault  against 
sheriff  to  forfeit  his  office,  becanss  he  had  re- 
ceived and  used  a  free  pass  or  accepted  dis- 
criminatory passenger  rates,  was  properly 
brought  by  Attorney  General  or  district  attor- 
ney.—Coco  V.  Oden,  79  So.  287. 

m.  POWERS,  DUTIEa,  AND  LXABIZ.I- 
TIES. 

(Miss.)  A  constable  cannot  go  beyond 
the  confines  of  his  district  and  serve  proeces.— 
Boutwell  V.  Grayson,  79  So.  61. 

SHIPPING. 

See  Carriers,  ^10;  Taxation,  «=39& 

SIGNATURES. 

See  Taxation,  «=9331. 

SLANDER. 

See  Libel  and  Slander. 

SOLICITORS. 

See  Dismissal  and  Nonsuit,  4s3»3. 

SPECIAL  LAWS. 

See  Statutes,  «s»75~10O. 


SPECIFIC  GRAVin. 

See  Ezplodve^  4s»2. 

SPECIFIC  PERFORMANCE. 

See  Appeal  and  Error,  «»949;  Public  Lands. 
^=b8$;  Reformation  of  Instruments,  ^s>30: 
Vendor  and  Purchaser,  «=»129.  130. 

L  KATUBJB  AND  OROTTNIM  OF  REM- 
EDY IN  OENBBAIi. 

4=»8  (Ala.)  Specific  performance  of  a  con- 
tract to  sell  or  buy  realty  is  -not  a  matter  of 
absolute  right,  but  rests  m  judicial  discretion, 
to  be  exercised  according  to  the  settled  princi- 

Sles  of  equity,  not  arbitrarily  or  capriciously, 
ut  alwaya  with  reference  to  the  facta.— Boy- 
Ian  v.  Wilson.  79  So.  364. 

(Fla.)  The  specific  performance  of  a  con- 
tract to  convey  an  iatereat  in  real  estate  is  not 
a  matter  of  right,  but  rests  In  sound  reasonable 
discretion  of  a  court  of  equi^.— Dixie  N'avat 
Ktores  Co.  v.  German-American  Lumber  Co., 
79  So.  836. 

Such  discretion  is  controlled  by  provisions 
and  principles  of  law  and  equity  applicable  to 
particular  facts. — Id. 

^=3l6  (Ala.)  Specific  performance  of  a  con- 
tract to  sell  or  buy  realty  will  not  be  compel- 
led if  under  all  the  circumstances  it  would  be 
inequitable  to  do  so.- Boylan  v.  Wllaon,  79  So. 
864. 

n.  GONTRAOT8  ENFOROBABIX. 

4=328(2)  (Pla.)  An  executory  contract  for  sale 
of  land,  which  fails  to  describe  or  otherwise 
identify  the  land  and  name  the  purchase  price 
and  time  of  payment,  is  not  enforceable  in  a 
court  of  equity.- Dixie  Naval  Stores  Co.  v. 
German-American  Lumber  Co.^  79  So.  836. 
4=>75  (Ala.)  A  bill  by  a  municipality  to  enjoin 
an  electric  company  from  increasing  its  rates 
and  from  depriving  the  subscribers  who  faite<l 
to  pay  the  increased  rate  of  current,  while  in 
the  nature  of  a  bill  for  specific  performance  of 
a  contract,  does  not  call  for  the  continuous  per- 
formance thereof  through  a  series  of  years,  and 
is  not  therefore  without  equity.— Mwile  Elec- 
tric Co.  V.  aty  of  Mobile.  79  So.  89. 

m.  OOOD  FAITH  AMD  DXUOBNGE. 

^999  (Ala.)  A  purchaser  who  has  contracted 
for  a  good  title  in  the  vendor's  suit  for  specific 
performance  will  not  be  required  to  take  any- 
thing but  a  good  title,  and  the  court  will  not 
compel  him  to  boy  a  lawaulL— Boylan  v.  WU' 
son,  79  So.  864. 

IV.  PR0CEEDIN08  AND  REUEF. 

4t39ll4(2)  (Fla.)  In  suits  for  specific  perform- 
ance of  parol  contracts  for  sale  of  land,  equity 
pleading  requires  terms  of  contract  to  be  defi- 
nitely and  precisely  stated  In  bill,  so  that  court 
may  not  be  left  to  inference  as  to  its  terms 
or  rights  of  parties. — Dixie  Naval  Stores  Col  v. 
German-American  Lumber  Co.,  79  Sow  iSM. 

SPEED. 

See  Muniapal  Corporations,  «=»706. 

STATES. 

See  Action,  ®=>50 ;  Adverse  PossesBioo,  ^=>7 : 
Estoppel,  ^=362:  Judgment,  $=34S9;  Alan- 
danius,  0=^74;  Aluniripal  Corporations,  <3=3 
lO^H;  Officers,  «=35d,  62;  PuUic  Land.s. 
«=957;  Statutes,  «=s>219:  Taxation,  ^ 
183,  679,  692. 

n.  OOTERNMEHT  ARD  OFFICERS. 

^»28(1)  (Fla.)  The  terms  of  office  of  mem- 
bers of  the  Legislature  begin  upon  their  elec- 
tion under  the  Constitution,  in  view  of  CoosL 
art.  3,  I  3,  and  article  7,<i  ^aa  uaended  ie 
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LttWB  169&.  p.  368.— In  re  AdTUor^  (^iniooi 
to  the  Governor,  79  So.  874. 

VI.  ACTXOlfS. 

Q=»t98  (MisB.)  State  revenue  ageat  is  given 
power  to  sue,  but  is  not  required  to  defend.— 
Robertson  v.  Monroe  Goonty,  79  Bo.  184. 
^=9202  (Miss.)  The  fsct  that  itate  revenue 
agent  ma;  get  a  commisaioQ  out  of  public 
funds  Is  no  reason  why  he  should  not  sue  a 
county  for  the  state,  under  Code  1906,  S  4738 
(Hemingway's  Code,  {  7056) .—Robertson  v. 
Monroe  CountT,  79  So.  184. 
«=>2I3  (La.)  Sale  of  state's  land  under  judg- 
ment against  private  ssylum  for  destitute  girls 
would  be  a  nul)it7.--State  v.  New  Orleaus  Land 
Co.,  79  So.  515. 

STATUTE  OF  FRAUDS. 

See  FrandB,  Statute  ot. 

STATUTE  OF  LIMITATIONS. 

See  Limitatim  of  Acti«u; 

STATUTES. 

See  Constitutional  Law, 

For  statutes  relating  to  particular  subjects,  see 
the  varioue  specific  topics. 

I.  ENAOTMEICT,  REQinSXTES.  AlVD 
VAUDITT  nr  OENEBA]:. 


■^16(1)  (Ala.)  Senate  Bill  No.  489,  which 
became,  after  amendment,  Qen.  Acts  1915,  pp. 
862-865,  re-establishiog  county  courts  provid- 
ed  for  in  Code  1907,  |  6698,  in  all  counties 
wherein  they  had  been  abolished,  etc.,  was  not 
so  amended  on  Its  passage  as  to  change  its 
original  purpose  in  violation  of  Const.  1901,  | 
61,  though,  through  a  justified  classification, 
some  counties  were  not  affected. — State  v.  He- 
LeUan,  79  So.  379. 

The  adoption  by  both  House  and  Senate  of 
the  report  of  a  committee  on  conference  effect- 
ed the  amendment  of  the  bill  under  considera- 
tion as  agreed  upon  by  the  committee. — Id. 
«=»64(6)  (AlaApp.)  mimination  from  Acts 
1915,  p.  560,  relative  to  protection  of  women 
and  children  from  desertion  and  nonsupport,  nf 
the  part  of  section  1,  as  to  payment  to^proba- 
tion  officer  by  county,  invalid  because  not  witb- 
in  the  tltie,  held  to  leave  an  act  complete  in  it- 
self aiul  enforceable,  which  will  therefore  be 
upheld.— State  v.  Blackwell,  79  So.  108. 

n.  OENERAL  Airo  SPECIAI.  OK  I.O- 
CAL  LAWS, 

«s>75  (Ala.App^  Act  Sept  25,  1915  (Acts 
1915,  pp.  817-823),  general  aoUcitora'  bill,  by 
the  last  proviso  continuing,  for  a  certain  time. 
Id  circuits  of  a  single  county,  the  coonty  solici- 
tor as  chief  prosecuting  officer,  does  not  con- 
travene Const.  1901,  I  108,  inhibiting  suspend- 
ing operation  of  a  general  law  for  benefit  of  an 
individual.— O'Neal  v.  State,  79  So.  158. 
<&s>92  (Ala.)  Classification  for  legislative  pur- 
poses may  be  validly  predicated  of  population 
as  shown  either  by  a  past  or  a  future  census. 
—State  V.  McLellan,  79  So.  379. 
<ft»93(8)  (AU.)  Gen.  Acts  1915,  pp.  862-885, 
re-establishing  the  county  courts  provided  for 
in  Code  1907,  S  6698,  in  all  counties  wherein 
the  same  have  been  abolished,  except  in  those 
having  a  population  of  50,000  or  more,  etc.,  is 
a  general,  not  a  local,  law.— State  v.  McLellan, 
79  So.  379. 

100(2)  (Ala.App.)  Act  Sept.  25,  1016  (Acts 
1915,  pp.  817-823),  general  solicitors'  bill,  by 
the  last  proviso  c<Hitinulng,  for  a  certain  time, 
in  circuits  of  one  county,  the  county  solicitor 
as  chief  prosecuting  officer,  does  not  contravene 
Const.  1901,  I  104,  as  to  local  and  special  laws. 
—O'Neal  T.  State,  79  So.  15& 


in.  SUBJEOTS  AlfD  TIXIiES  OT  ACTS. 

«=3l05(2)  (Fla.)  Const,  art.  3,  $  16,  providing 
that  each  law  shall  embrace  but  one  subject  and 
matter  properly  connected  therewith,  which  sub- 
ject shall  be  expressed  in  the  title,  is  manda- 
tory, and  is  to  be  strictly  construed  in  all  cases 
within  the  mischiefs  Intended  to  be  arrested. — 
Disston  r.  Board  of  Trustees  of  Internal  Im- 
provement Fond  of  Florida,  79  So.  295. 
«»(12  (Fla.)  Acts  1889,  c.  3996.  entitled  "An 
act  to  enlarge  and  extend  the  franchises  of  St. 
Cloud  Sugar  Belt  Railway  Company,"  is  not 
sufficiently  broad  to  carry  a  grant  of  3,940  acres 
per  mile  of  the  state's  public  lands,  that  not  be- 
ing within  the  subject  expressed  in  the  title,  so 
that  the  act  is  void.— -Disston  v.  Board  of  Trus- 
tees of  Internal  Improvement  Fund  of  Florida, 
79  So.  295. 

•^I17<2)  (La.)  Act  No.  187  of  1912.  entided 
"An  act  in  reference  to  defenses  in  suits  for  dam- 
ages for  personal  injury,"  not  referring  to  pub- 
lic service  corporations,  although  such  corpora- 
tions only  are  dealt  with  in  the  act,  does  not 
express  the  object  of  the  act.— Mason  v.  New 
Orleans  Terminal  Co.,  79  So.  26. 
®=»II8(1)  (Ala,App.)  Title  of  act  (Acts  1916, 
p.  660)  relative  to  protection  of  women  and 
children  from  desertion,  declaring  a  inisdie- 
meanor,  prescribing  penalty,  and  providing  for 
probation  officers,  held  to  embrace  but  one  sub- 
ject, sufficiently  expressed. — State  v.  Blackwell, 
70  So  198 

«=»ri'8(S)'(AIa.App,)  Title  of  Acts  1915,  p. 
137,  "An  act  to  amend  section  7700  of  the  Code 
1907,"  is  sufficient,  under  Const.  {  45,  as  to 
title  of  acts,  since  subject  of  amendatory  act  is 
germane  to,  suggested  by,  and  supplemental  to 
section  sought  to  be  amended.— Muer  v.  State, 
79  So.  814. 

IV.  AMENDMEirr,  BEVISIOlf,  AlVD 

OODIFIOATION. 

«»I4I(2)  (Ala.)  Gen.  Acts,  pp.  862-866,  en- 
titled "An  act  to  re-establish  the  county  courts 
which  are  provided  for  in  article  3  of  chapter 
198  of  the  Code  of  Alabama  in  all  counties 
wherein  the  same  have  heretofore  been  abol- 
ished," etc.,  complies  with  Const,  1901,  S  46, 
as  to  re-enacting,  emending,  or  extending  stat- 
utes.—State  V.  McLellan,  19  So.  379. 
«s>l4l(2>  (Ala.App.)  Acts  1915,  p.  862,  re-es- 
tablishing county  courts,  is  not  violative  of 
Const  I  45,  providing  that  laws  re-enacted, 
amended,  or  extended  utall  be  set  out  at  length. 
—Lee  T.  SUte,  79  So.  805. 

V.  BEPEAIs  SUSPENSION,  EXPIRA- 

TION,  AND  REVIVAX. 

^»I62  (FJm.)  Where  there  are  valid  local  or 
special  laws  relating  to  particular  municipali- 
ties that  are  in  conflict  with  the  general  statu- 
tory law,  the  looal  or  spedal  laws  prevail.— Ex 
parte  Davidson,  79  So.  727, 
«s3l64  (Miss.)  That  title  of  act  provides  for 
amendment  of  a  priw  statute  and  does  not  dis- 
close that  it  was  intended  thereby  to  repeal  a 
section  thereof  is  not  material.— Bell  r.  State, 
79  So.  85. 

Vli  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rules  of  Constmctloii. 

«=»I74,  175  (Fla.)  A  statute  should  be  so  con- 
strued and  applied  as  to  make  it  valid  and 
effective,  it  its  langn.;ge  does  not  exclude  such 
an  interpretation.- State  t.  Duval  County,  79 

So.  fiJ12. 

«i=>205  (Ala.App.)  In  ctmstrning  a  part  of  a 
statute,  the  whole  must  be  considered.— Patter- 
son V.  State,  79  So.  157. 

^=>20G  (Fla.)  In  construing  a  statute,  the 
^ourt  must  give  force  and  effect  to  every  part 
of  it,  to  carry  out  the  intent  of  the  Legislature, 
if  possible ;  auch  intent  to  be  asnctained  fsom 
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tbe  language  in  its  plain  and  natural  meaning. 
—State  r.  Amoa,  79  So.  433. 
9=»2I7  (Fla.)  When  tbe  language  of  a  statute 
is  capable  of  two  constructions,  tbe  courts  may 
resort  to  tbe  history  of  its  passage  throu^  tbe 
Legislature,  to  ascertain  the  l^islatire  intent. 
—State  V.  Amoe,  79  So.  433. 

Where  tbe  legislative  journals  show  that  in 
the  passage  of  an  act  language  warranting  a 
subsequent  departmental  construction  was 
stricken  from  tbe  bill  by  amendment,  and  a 
clause  substituted  conflicting  with  such  con- 
struction, the  legislatiTe  intent  shown  by  the 
change  of  language  will  be  adopted  by  the 
court — Id. 

«»2ia  (Ala.)  The  statute  regulating  -the 
amount  and  manner  of  ct^ection  of  the  fees 
allowed  the  general  guardian  ad  litem  of  a 
county,  being  unambiguouB,  will  be  given  its 
proper  construction,  though  judges  of  pro- 
bate, chancellora  administering  estates,  and 
parties  litigant  have  construed  the  statute, 
which  is  unambiguous,  otherwise.— First  Nat. 
Bank  V.  Watters,  79  So.  2^. 
^=^219  (La.)  The  practical  construction  gtven 
to  a  doubtful  statute  by  public  officers  of  state, 
and  acted  upon  by  the  people  thereof,  is  to  be 
considered,  and  is  perhaps  decisive  in  cases  of 
doubt,  as  being  similar  in  effect  to  a  course 
of  judical  decisionB.— State  ex  rel.  Guillot  v. 
Central  Bank  &  Trust  Co.,  79  So.  857. 

The  Legislature  is  presumed  to  be  cogniz- 
ant of  the  practical  construction  of  a  doubtful 
statute  by  public  offices  and  by  people,  and, 
after  long  continuance  without  lepslative  dis- 


sent, courts  win  consider  tbemselvef  warrant'* 
ed  in  adoptinK  that  construction.— Id. 
4=»22B  (Alal)  Where  code  committee  and  com* 
missioner,  in  adopting  Georgia  statute  giving 
lieu  to  attorney  on  personalty  or  realty,  omit- 
ted reference  to  realty,  the  constructioii  given 
the  Georgia  statute  by  conrta  of  that  state  can- 
not be  foUowed.— Hale  r.  Tyson,  79  So.  499. 

CB)  PwFtlcnlar  Classes  of  Statutes. 

^=3241  (Ala.App_.)  For  porpoae  of  appeal  of 
dealer  from  conviction  of  dealing  In  automobiles 
in  county  without  lieense,  Revenae  Code  (Arts 
1915,  p.  494)  i  1.  subsec.  10,  imposing  license  fee 
on  automobile  dealers,  is  a  criminal  statute,  and 
must  be  strictly  construed. — Patterson  t.  State, 
79  So.  157. 

Vn.  PI.I1ADINO  AND  EVIDENCE. 

4=»283(1)  (Ala.)  Journal  of  House  not  being 
required  by  Constitution  affirmatiTely  to  ahow 
names  of  members  of  committees  on  confer- 
ence, it  will  be  presumed,  in  absence  ot  con- 
trary recital,  that  signators  to  conference  re- 
port were  duly  constituted  members  of  confer- 
ence committee.~State  v.  McLellan,  79  So. 
379. 

Where  the  Hoase  appointed  members  to  con- 
ference committee,  but  the  report  was  signed 
by  only  two,  one  of  whom  was  not  one  of  orig- 
inal three  named  in  journal,  it  will  be  presum- 
ed the  member  signing  but  not  originally  ap- 
pointed was  substituted  by  th«  House  for  ei- 
ther of  two  members  origuially  appointed  who 
did  not  sign.- Id. 


1TNITED  STATES. 

CONSTITUTION. 
Amend.  6.  291 

STATDTXIS  AT  LABGB. 
lO^Feb.  15,  c.  83,  S  Stat. 

1906,  june  '29,'cii!  3591,  8 
7(11),  (12),  34  Stat.  596  102 

1908,  AprU  22,  cb.  149,  35 
Stat  65   817 

1915.  March  4,  ch.  140,  |  4, 

88  Stat  996    291 

REVISED  STATUTES, 
f  84n  291 

COMPILED  STATUTES 
1916. 

i  6383   291 

86(Ma,  8604aa   102 

8657-8665   817 

ALABAMA. 

CONSTITUTION  1901. 

5  462 

7   314,  462 

36    462 

43    316 

45   314,  379,  805 

61    379 

89   113,  462 

96    379 

§  104,  108   158 

.  124    316 

g  17,3.  175   384 

§211   3!H! 

'  225    602 

228    39 

281    384 

CODE  1852. 
H  365,  639..^  110 


STATUTES  CONSTRUED. 

OODB1896. 

1541  189 

2072    308 


GODB  1907. 

26    4 

1251   113 

1260    39 

S  1273,  1274   261 

1  1311,  1818-1320;  1322, 

1326   644 

i  1336   113 

f  1381,  1394   267 

i  1432.  Bepealed  by  Laws 

1909.  p.  192,  I  11  602 

U  2268,  2271,  m2,  227a.  644 

■^2279    800 

2299    644 

I  2297,  2311  309,  644 

2499    474 

2502.  Amended  by  Laws 
1915,  p.  605   456 

2589   160,  193 

2590  '193 

2597    242 

2639    190 

2843    146 

2893    245 

S  3009-3(fll  499 

.S019  16,  359 

3005  134,  641 

3222    242 

S  3.306,  3314.3321   3H4 

3373  et  seq   574 

jS  3423-3426    679 

5  3513    609 

I  .3(MJ2   242 

8  3765    308 

I  377S  et  seq   305 

I  378:1    305 

§  3816    354 

§  .^24    594 

I  3910    251 

6  3010,  subsrc.  3   251 

I  3910,  subsec  4  301 

S  3973    271 


3989    2G1 

4003    156 

4144    356 

4204    308 

4273   106 

4313    2fiS 

4439    600 

4497    48,  255,  378 

IS  4572.  4573    259 

4579   259,  667 

4753    192 

4754  et  seq   641 

4846   189,  594 

4966.  subsec.  8   &51 

4982    48 

4985    160 

6007   48,  378 

6007,  subsec.  3   48 

H  5012,  5014   48 

S  5016    651 

<!8  5193-B196    476 

I  5226   1»0 

S  5301    064 

1 6340   24S 

5356    2.-I3 

5367    4.'« 

5470    146 

5746  581,  5S7 

5746  et  seq   13 

5748  et  aeq   13 

6112   360 

6220   265 

6231    IM 

6244    145 

6248    359 

62,50,  6255    14."» 

6698    379 

I  6828    667 

I  6884    4 

jf  7084    362 

S  7176    507 

fi  7264    45!) 

I  7329    6L1 

i  7700.   Amended  by  Laws 

1915,  p.  137   314 

I  7792   .'  4S3 

I  782S   152 
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1  T^.  Amended  bj  Laws 

1911,  p.  625  141 

I  7897     266 

LOCAL  LAWS. 

1915.  p.  383   143 

LAWS. 

1885-86.  p.  170  ^ 

1857-68,  p.  318  625 

1890-91,  p.  1148   483 

1909,  p.  16,  i  7.  Repealed 
by  Lawa  1909,  pp.  305, 

316,  H  25,  82  S40 

1909,  p.  192.  1 11   602 

1909,  p.  210,  «  2  400 

1909,  p.  258.  J8  2.  4   397 

1009,  pp.  305.  316,  IS  25, 

32    240 

1911,  p.  391   13 

1011,  p.  513,  I  35   301 

1011,  p.  534,  <  98    458 

1911,  p.  625   141 

1911,  p.  641,  i_19  147 

1011,  pp.  700.  713,  fl  a  20  250 

1916.  p.  2  316 

1915,  p.  31.  I  30    312 

1915,  p.  187  814 

1915,  p.  217..   110 

1915.  p.  261   242 

1915,  p.  279   18 

1915,  p.  296.  I  6  113 

1915,  p.  207,  I  7  261 

1015,  p.  413, 1  62  et  seq.. .  384 
1915,  p.  414, 1  70   884 

1915,  p.  404,  f  1.  subsec 

10  157 

1916,  p.  560   198 

1916,  p.  560,  1 1   108 

1015,  p.  574,  {  2   313 

1915,  p.  mS.  IS,  16 

1915,  p.  590,  I  6  396 

1916.  p.  606..   456 

1915,  p.  608   18 

1915,  p.  708  862,  664 

1915,  p.  722   804 

1016.  p.  815  153.  362 

1016.  pp.  817-828  158 

1915.  pp.  821,  823,  81  %  10  488 

1915,  j».  862  .879.  806 

1915,  pp.  863-865   379 

19U.  ppw  889;  040   253 


FLORIDA. 

CONSTITUTION. 

I>eclaratioii  of  BIcbta,  {  1  753 

Declaratiou  of  Rights,  1 10  387 

Arts.  2,  3   692 

Art.  3.  «  3.  7   S74 

Art:.  3,  I  16   295 

Art.  7.  f  2   874 

Art.  11   28 

Art.  16.  f  15   874 

Art.  19,  II  1,  2   753 

GENERAL  STATUTES 
1006. 

176.  208   875 

1347    680 

1417   635 

tg  1460.  1471,  1474   731 

1721   636 

1724    202 

\i  3148,  8149   276 

1  3203    69f> 

1  3317   806 

I  3521.   Amended  by  Laws 
1016.  cb.  6074    690 

r 3061,  3962   806 
3997   731 
4000.   Amended  by  Laws 

lOn.ch/TSeS  337 

18  4011,  4012   707 


COMPILED  LAWS  1014. 

18  176,  208   875 

430    77 

1417    635 

1492    714 

I  1721    636 

1  3317    806 

I  3618    437 

8  8560    633 

88  4011,  4012   707 

CITT  CnaABTERS. 

Miami,  I  25.    Bp.  Laws 

1910.  d.  5196   29 

SPECIAL  LAWS. 

191^  di.  6106.  8  25   29 


LAWS. 

cb.  3906   295 

ch.  3996,  II  5,  6. . . .  296 

p.  368   874 

cb.  4475,  »4-6....  168 

ch.  4513,  I  U  205 

ch.  5596,  8  3   77 

ch.  5002    714 

ch.  6483,  8  1  833 

eh.  6877   687,  639 

ch.  6974    600 

ch.  7263    449 

ch.  7275.  8  6,  aeries  B  433 

ch.  7284   753 

dk.  7363   3.37 

ch.  7462   692 

ch.  7462, 1  5   692 


■tetrtea  Omutrmad 

tapis  mmA  KJBT-XiniBSB 

Arts.  182,  102   217 

Art.  198   856 

k^rt.  575    861 

Art.  774    318 

Art.  883    320 

Art.  808....   280 


1889, 
1880, 
1895, 
1895, 
1895. 
1907, 
1009, 
1013. 
1915. 
1015, 
1017, 
1917. 
1917. 
1017, 
1917, 
1017, 


IiOVISXANA. 


coNsnnmoN  isos. 

Art.  201    280 

CONSTITUTION  1018. 

Art.  00   318 

Art.  101   857 

Arts.  125,  180   280 

Art.  Ifil   287 

Art  220    857 

Art.  281   280,  835 

Art  280    868 

OODB1S08. 
Art.  83    400 

REVISED  CIVIL  CODE. 

Art.  21    210 

Arts..  30.  120   878 

Art.  150    326 

Art  496   768 

Art  1020    533 

Art.  1030    413 

Art.  l.-iOO    409 

Arts.  1911,  1083   42T 

Art  1034    872 

Arts.  1071,  1987,  1998   564 

Art.  2266    318 

Art  2272    615 

Art  2315    549 

Arts.  2402,  2432    326 

Art.  2456    318 

Art.  3249    523 

Art  3268    525 

Art  3457    768 

Art.  3499  et  seq   768 

Art.  3519.     Aniend.ed  by 

I*w«  1808,  No.  107   328 

Art    324 

Art.  3548   413,  768 

CODE  OP  PRACTICE. 

Art  100    328 

Art.  163.     Amended  by 

Lawn  1876,  No.  M  8.30 

Art  172   212 

Art  179   818 


REVISED  STATUTES. 
8  8629    217 

LAWS. 

1858,  No.  166   515 

1876.  No.  64  880 

1878,  No.  25.   540 

1800,  No.  97   173 

1892,  No.  74.   Amended  by 

Laws  1000.  No.  160. .. .  401 

1898,  No.  107   328 

1898.  No.  170,  H  15,  18,  56  280 

1898.  No.  170, 1  62   208 

1808,  No.  171.  8  3,  par.  2. .  857 

1898,  No.  171,  8  SO  857 

1900,  No.  160   401 

1902,  No.  173   280 

1904.  Na  61   401 

1906,  No.  182,  I  3.  280 

1906,  No.  103   329 

1908.  No.  168  217 

1008,  No.  171   407 

1908.  No.  179.  8  3   865 

1908.  No.  215   173 

1010,  No.  197   280 

1910,  No.  229   280 

1912,  No.  10  176,  867 

1012.  No.  125   280 

1012,  No.  175   407 

1912,  No.  187   26 

1912,  No.  236   280 

1914,  No.  20   640 

1014.  No.  20.  8  S,  snbsecs. 

1-8   *  540 

1014,  No.  20,  8  18,  subsec. 
1  '  •     '  jj^j^ 

1914,"Ni."26.'8"84!li!"i  549 

1914,  Na  102   3.35 

1914,  No.  267    520 

1914,  No.  281,  8  1   334 

1015  (Ex.  Sess.)  No.  23. .  332 

1016,  No.  94   219 

1016.  No.  229   623 

1917  (Ex.  Sess.)  No.  2S3..  870 


MIMISSIPPI. 

CONSTITUTION  188a 

8  61   85 

I  172  8S2 

HUTCHINSON'S  CODE. 
Ch.  8,  art  17,  88  26.  31. .  60 

CODE  1006. 

II  50,  51  801 

•  82    852 

B  83.   Amended  by  Laws 

1912,  ch.  203   852 

04    810 

310  289 

324    843 

376    827 

519    227 

565    811 

598  187 

1000  . :   227 

1010  801 

1045   \  813 

1138    849 

1590   184 

1707    280 

■1985   62.  812 

1085.   Amended  by  Laws 
1912,  ch.  215  817 

82Wtl.  2032   764 
2103,  2107. 
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2157    87 

2678    182 

2683    761 

2772    227 

2882    822 

2885    852 

I  3299    280 

II  38.17,  3900,  3901.  3905. 
390(1    820 

fl  4338.  4340   104 

I  4469  90 

|l  47.^8/4739!!  820 

is  4740,   4748   820 

4806    184 

4913    810 

4922    802 

{  4ftS8   96 

i  5051    81 

HEMINGWAY'S  CODE. 

H  26.  30   801 

I  76    810 


276 
325 

720 
736 
866 


227 
811 
187 
227 
80] 
849 


I  897,   1182    289 

:  1357    184 

1645   62,  812 

81696,    1697    764 

1771,  1775   1 

2075    182 

2170   7(M 

2380    822 

2383   852 

3169    1H4 

3189    810 

819H     802 

3257    96 

3323    81 

3683    280 

8687    843 

3707    W 


fS  8751.  4234,  4250   827 

I  4296    289 

H  6542,  6620.  6630.  6636  820 

II  6972,  6974    104 

^  7056,  7057...  184,  289,  82i> 

»  7068,  7061   saO 

Hi  7143,  7150   90 

LAWS. 

1908.  ch.  IW,  I  1   2 

1912,  ch.  194    827 

1912,  ch.  203   852 

1012.  eb.  215   817 

1912.  dl.  228.  I  1   100 

1914,  cb.  a04.  I  3.  Re- 
pealed  bj   Laws  1916t 

S.  253,.   85 

1816,  ch.  103,  I  6   85 

1816,  ch.  172   90 

1916,  ch.  172.  I  1   177 

1916,  ch.  253   K5 

1818.  A.  200   91 

1915.  cb.  238   802 


STENOGRAPHERS. 

See  Bcfaoc^B  and  Sdiool  District!,  «=>T9. 

STREET  RAILROADS, 
n.  Bsain.ATioii  amd  opebatioii. 

<^  1 03(2)  (La.)  A  motorman  is  justified  Id  as- 
sumioc,  even  until  it  is  too  late  to  avoid  so  ac- 
cident, that  one  aiqtroadiinc  the  track  and 
whose  view  is  obstructed  will  oeed  the  apparent 
danger  and  have  scone  regard  for  bis  own  ssiety. 
— SammoDS  r.  New  Orleans  Ry.  &  I^ght  Co.,  i9 
So.  320. 

If  street  car  was  being  run  tpo  fast  when  ap- 
proaching a  street,  which  danfrer  was  apparent 
to  a  pedestrian  whose  subsequent  negligence  was 
direct  cause  of  fatal  injary  be  baB  last  clear 
chance  to  avoid  the  actndent,  and  hia  child reo 
could  not  recover.— Id. 

SUBROGATION. 

See  Insuntnce,  ^»606w 

43>23<3)  (Pla.)  Where  money  is  loaned  <m  real 
estate  ezpresxly  to  pay  off  prior  ezintlng  liens 
thereon  under  expressed  agreement  that  inter- 
vening liens  will  be  subonJinatfHl  to  such  secu- 
rity and  a  bona  fide  futile  effort  is  made  to 
subordinate  such  intervening  liens,  the  lender 
will  b«  subrogated  to  rightR  of  such  lienors.— 
Forman  r.  First  Nat.  Bank,  78  So.  742. 

Oh&'^tho,  upon  a]:fp1ication  of  the  owber  lends 
money  Wpon  land  iinderstan  iing  that  hia  sech- 
rity  shall  be  a  first  lien  thereon,  and  the  money 
so  loaned  is  used  to  discharge  then  existing  first 
Hens  upon  sudi  land,  is  not  a  mere  "volunteer." 
— Id. 

«=»27  (Fla.)  The  agreement  oat  of  which  con- 
ventional subrogation  arism  and  upon  which  it 
rests  may  be  either  express  or  Impbed.— Forman 
v.  First  Nat.  Bank.  79  So.  742. 

SUBSCRIPTIONS. 

See  Corporations,  «=>82. 

SUPERSEDEAS. 

See  Appeal  and  Error,  9=3466. 

SURETYSHIP- 

See  Principal  and  Suretr. 

SURVIVAL 

See  Abatement  and  Bevlval,  ^sSS. 

TANK  CARS. 

See  Xautiim,  ^=>286, 


TAXATION. 

See  Acti<m,  ^ssSO;  Adverse  Possession.  ^=> 
78;  Animals,  4=>^;  Appeal  and  Error,  ®=3 
142 ;  Constitutional  Lew,  ^=>68.  284:  Coun- 
ties, «a»6T;  Courts.  «=»123,  487;  Drains. 
«=»8S;  Equity,  «=»14S;  Evidence,  «=3l38: 
Highways,  «=b122-125:  Judgment, 
489:  Licenses,  «=»7,  16,  28;  Mandamus. 
^»74;  Mortgages,  9=3601;  Municipal  Cor- 

StrstionB,  ^=^^2,  672.  831,  977,  980;  1026: 
fficers,  «s>100:    Pleading,  «=3»12;  Public 
Lands.  ^»57;   States,  «=9l9& 

I.  KATOBE  AHD  EZTEIIT  OF  FOWEB 
IK  OEHEBAX.. 

(La.)  For  property  with  no  fixed  sltua,  as 
rolling  stock  used  on  rallroada,  Legblature  may 
fix  assessment  sitOB.— Union  Tank  Line  Cow  t. 
Day,  79  So.  334. 

m.  f.TABTT.TTY  OF  PEBSOMB  AXD 
PROPEBTT. 
(A)  Private  Pwrsoma  «■«  Pr*»«rtir  ta  Urm- 

4=^98  (La.)  a  vessel  engaged  in  overseas  trade 
ceases  to  be  a  seagoing  vessel  when  wrecked 
and  sunk  and  sold  by  owners,  and  then  becomes 
simply  valnaUe  wreckage,  subject  to  assess- 
ment and  taxation  as  property  of  new  owner 
within  the  state,  and  was  not  exempt  under 
smendment  to  Constitution  adopted  November 
7,  1916  (see  Acts  1917  [Extra  Sess.]  No.  253). 
—Thompson  v.  Day,  79  So.  870. 
9=3 1 10  (Miss.)  When  lands  are  sold  for  taxes 
and  struck  off  to  an  individual  and  not  to  the 
state,  they  are  not  removed  from  the  field  of  as- 
sessment and  taxatioD.— Erwin  t.  Lee,  79  Sol 
101. 

<B)  Cor»oni<loBB  mmA  Corpovmt*  >tMh 
•ad  pMpartr. 

<^=>I64  (La.)  New  Jersey  tank  line  companj, 
whose  bueioess  is  leasing  tank  cars  to  rallroad.s 
business  of  operating  cars  being  that  of  lessees, 
and  company  having  no  office,  place  of  businesK. 
agent,  or  employ^  m  Louisiana,  is  not  "Hninc 
buHiness"  bi  state  within  Act  No.  281  of  1914. 
i  1,  authorizing  assessment  of  rolling  stock  of 
foreign  curjjorHtionB  doing  business  in  state.— 
Union  Tank  line  Co.  v.  Day,  79  So.  334. 

(O  Pwbllo  Property  >■«  Ia«Mtatl*Hs. 

<&=3l83  (La.)  State  property  Is  impliedly  ex- 
cepted wnen  authority  is  given  to  levy  a  tax.— 
State  V.  New  Orleans  Lend  Co.,  79  So.  S15. 

IV.  PIJkCE  OF  TAXATION. 

€=>252  (La.)  Property  can  be  assessed  only  in 
taxing  district  within  which  it  is  situatftl.— 
Union  Tank  line  Ga  T.  Day,  79  So.  331. 

Digilized  by 


969  INDBX-DIOEST 

F«r  CMM  tB  DM.IHS.  Jb  AaJMg.  K«r-Mo.BeriM  *  Iad«xw  mo  a«me  topic  «nd  KBT-MVHBBB 


«=»286  (La.)  State  board  of  appratsen  could 
not  aaseM.  aa  if  sitaated  in  parish  of  East  Baton 
RtfUffe,  tank  can  of  tank  Une  oompanr  leased  to 
railroads  and  distributed  orer  railroads  throogh- 
out  state.— Union  Tfenk  Una  Oa  t.  Day,  78 
So.  834. 

T.  Z.EVT  Ain>  ASSESfllfEirT. 

(A)  LevT  anA  ApportloBmsnt. 

«=330l(6)  (Miss.)  Where  a  county  board  of  su- 
pervisors made  a  levy  of  ten  mills  as  "General 
Comity  Tax."  which,  appearlna  to  be  a  clerical 
error  or  mistake  In  recordiag  levy,  was  reduced 
at  the  next  meeting,  the  levy  as  reduced  was 
legal.— Burke  v.  Leggett.  79  So.  843. 
^9301(7)  (La.)  Hie  fact  that  a  property  on-ner 
had,  for  several  years,  paid  a  tax  unlawfully 
Imposed,  does  not  necessarily  estop  him  to  deny 
its  legality  and  refuse  to  continue  such  pay- 
ments.— Hayue  v.  Assessor,  79  So.  2S0. 
^=»303  (MisB.)  Hemingway's  Code,  {  3697 
(Code  1906,  i  324),  providing  that  the  order 
making  levy  of  a  special  tax  for  the  erection, 
remodeling,  enlarging,  or  repairing  a  courthouse 
shall  designate  the  objects  for  which  made,  is 
mandatory,  and  the  designation  as  "Coarthonse 
Special"  is  inaoffident.— Burke  t.  Lsggett,  7» 
So.  848. 

(O  Hods  of  Assessmemt  In  Geaeral. 

«s»33l  (La.)  Under  Act  No.  182  of  1906,  |  3, 
requiring  taxpayers*  sworn  return  of  property 
for  assessment,  and  Act  No.  170  of  1896,  {| 
15,  18,  prescribing  form  of  Mtb,  a  return  bear- 
ing signature  of  a  Isw  firm,  with  name  <^  an 
iDdividual  underneath  It,  not  writtm  by  owner, 
but  by  clerk  of  court,  and  having  the  word 
"agents'*  added  thereto,  was  insufficient.'— Hayne 
T.  AeseSBOr,  79  So.  280. 

(B)  ABNessmcBt  Rolls  or  Books. 

^=9421(2)  (Miss.)  Ad  assessment  and  sale  of 
land  for  taxes  referring  to  government  subdlvt- 
aion  containing  the  land  defining  the  lots  by 
parallel  lines  from  a  abwe  frontage  for  an  ap- 
proxinute  distance  back  in  view  of  maps  and 
surveys  held  valid.:— Pearce  v.  Tharpe,  79  Bo. 
68. 

(O)  Review,  Corrootlom.  or  SetHmv  Asia* 
of  AMSCBMsaemti. 

4=s>452  (Ala.)  Where  hearing  on  proposed  In- 
crease in  valuation  of  certain  property  was 
held  before  only  one  member  of  county  board 
of  eanalisatlon,  the  .rejectloii  by  the  whole 
board  of  the  valuation  fixed  by  euch  member 
and  the  pladng  of  a  higher  valuation  without 
first  notifying  taxpayer  is  not  unconstitutional; 
the  Uxpayer  having  rtaht  of  appeal  from 
board's  order.— Empire  Mining  Co.  v.  Bowers, 
79  So.  561. 

«^462  (La.)  Under  Act  No.  182  of  1906.  fi  8, 
an  owner  failing  to  make  return  of  his  pr<H>erty 
for  assessment,  In  the  manner  and  within  the 
time  required  by  law,  is  estopped  to  contest  the 
correctness  of  assessment  as  made  by  assessor, 
hr  by  the  assessor  in  concurrence  with  the  board 
of  review.— Haync  v.  Assessor,  79  So.  280. 
4^:^488  (Ala.)  Where  taxpayer  was  notified  of 
proposed  increase  in  valuation  of  property,  and 
county  board  of  equalisation  merely  delegated 
one  member  to  hold  the  hearing  thereoiL  the 
taxpayer  could  not  be  heard  to  complain  of 
board's  action  in  so  doing  after  having  con- 
sented thereto,  although  board  was  not  bound 
br  valuation  fixed  by  such  member. — Empire 
Utning  Co.  v.  Bowers,  79  So.  661. 

Where  statute  provided  for  regular  and  call- 
ed meetings  of  tfae  board  of  equalization,  and 
also  provided  that  acts  and  judfcments  should 
not  be  void  because  done  and  rendered  st  times 
not  authorized,  an  order,  rejecting  the  valua- 
tion fixed  by  one  member  after  the  hearing  was 
held  before  such  member  only,  placing  higher 
valuation  on  the  property,  was  not  void  be- 


cause made  at  meeting  held  at  time  unauthor- 
ired  1^  statute.— Id. 

•»4M  (La.)  Under  Act  No.  170  of  1898,  |  M, 
in  view  of  Const,  arts.  125,  180,  and  Act  No. 
126  of  1912,  the  allowance  of  a  fee  to  be  taxed 
aa  costs  for  the  benefit  of  the  attorney  at  law 
who  successfully  represents  the  state  in  a  salt 
which  delays  the  CMlectitxi  of  taxes,  though  he 
be  the  district  attmtey  was  [woper.— Hayne  v. 
Assessor,  79  Bo.  280. 

VIX.  PAYMENT  AND  REFUNDING  OB 
RECOTEBT  OF  TAX  PAID. 

^s»537  (Ala.)  Where  the  bearing  on  increase 
in  valuation  of  certain  property  was  before 
only  one  member  of  county  board  of  equaliza- 
tion, the  order  of  the  whole  board,  rejecting 
the  valuation  fixed  by  such  member,  which  had 
been  agreed  to  by  taxpayer,  and  pladng  higher 
valuation  on  the  property  without  notifying 
ta»ayer  of  such  rejection  and  increase,  was 
suflSciently  vslid  to  preclude  taxpayer  from  re- 
covering taxes  paid  according  to  assessment 
thereunder.— Empire  Mining  Co.  v.  Bowers,  79 
So.  66L 

TUX.  OOIXBOTIOll    AND  EMPOBOE* 
MBNT  AOAIHSV  PEBSON8  OB 
PBBSOKAIi  PBOPBBTY. 

(C)  Remedies  tor  Wroavtal  Baforecmeat. 

<=»6II(5)  (La.)  In  action  to  enjoin  a  sale  for 
texes,  only  those  irregularities  charged  against 
the  assessment  which  are  alleged  in  petition 
will  be  considered  by  the  court;  especially 
where  there  is  no  evidence  to  support  irregu- 
larities alleged  In  argument.— Thompson  v.  Day, 
79  So.  870. 

IX.  8AIJB  OF  LAND  FOB  NONPAT- 
BCENT  OF  TAX. 

^614  (La.)  The  sole  object  of  the  state  tn 
selling  property  for  taxes  is  to  collect  its  rev- 
enues, and  not  to  destroy  rights  farther  than 
is  ahaolntely  necessary  to  effect  such  collec- 
tion.—Richards  V.  Nylka  Land  Co.,  79  So.  208. 
^610  (Mlssi)  Where  two  entirely  separate 
tracti  of  lands  owned  by  different  persons  are 
jointly  assessed,  the  tax  «4dlector,  by  accepting 
taxes  for  one  of  the  tracts,  does  not  invalidate 
the  subsequent  tax  sale  of'  the  other  tract. — 
Jones  V.  Moore,  79  So.  3. 
^658(3)  (Ala.)  In  view  of  Code  1907,  H 
2289,  2271,  2272.  and  2278,  due  notice  is  essoi- 
tial  to  the  validity  of  a  tax  sate,  and  notice  to 
a  life  tenant  or  to  his  trustee  will  not  bind  the 
reversioner  or  remainderman,  without  notice  of 
an  Intended  tax  sale. — Ounter  v.  Townsend,  79 
So.  644. 

«»679(1)  (La.)  Property  acquired  by  the  state 
of  r.«uisiana  at  a  tax  sale  is  legally  acquired.— 
Ebert  V.  WoodviUe,  79  So.  521. 
43>693  (La.)  state  is  not  eqnltably  estop- 
ped from  claiming  title  because  of  a  void  judg- 
ment canceling  the  act  of  sale  to  it  or  because 
the  assessor  and  tax  collector  have  continued 
to  assess  the  property  to  the  fMluer  owner  and 
to  collect  taxes  aom  him.— Ebert  v.  WoodviUe, 
79  So.  621. 

X  BEDEMPnON  FBOK  TAX  aALE. 

4»697(4)  (La.)  The  words  "owner  or  any 
person  Interested  personally,"  as  used  in  sec- 
tion fSS  of  Act  No.  170  of  1898  in  defining  per- 
sons entltied  to  redeem  property  sold  for  tax- 
es, mean  not  only  one  who  owns  by  peifect 
title,  but  also  one  who  possesses  as  owner. — 
Richards  v.  Xylka  Land  Co.,  79  So.  206. 

One  who  has  been  in  the  quiet,  open,  and 
continuous  possession  as  owner  of  land  for  a 
number  of  years  is  entitled,  on  complying  with 
the  conditions  required  by  law,  to  redeem 
properties  sold  for  taxes.— Id. 
«S37I3  (MisH.)  Code  1906,  C  4338  (Hemingway's 
Code,  S  6972),  providing  for  redemption  from 
tax  sales,  and  Code  1906^  |  4340  (Hemingway's 
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Code,  I  6974),  reqnlrins  the  chascery  clerk  to 
indorse  on  the  tax  deea  eadi  item  paid  do  not 
make  it  the  clerk's  duty  to  collect  taxes  accrued 
since  the  sale  so  as  to  make  a  recital  on  the 
deed  of  x>ayment  of  such  taxes  conclum^'e,  Code 

1906,  S  4338  (Hemingway's  Code,  g  6972),  mere- 
ly requiring  owner  to  pay  all  taxes  actually  paid 
by  purchaser.— Erwin  v,  Lee,  79  So.  104. 

Ttat  the  chancery  derk  on  a  redemption  from 
a  tax  sale  erroneously  indorspd  payment  of  the 
taxes  for  1911  instead  of  1909.  whereby  the 
owner  was  misled,  did  not  invalidate  a  subee- 
qoent  tax  deed  for  nonpayment  of  taxes  for  1911. 
— Id. 

XI.  TAX  TITI.E8. 

(A)  Title  anA  Rlvhts  of  PuvekMcr  M  Tn 
Sale. 

«=»730  (Ala.)  Under  Code  1907,  {  2296,  the 
purchaser  at  a  tax  sale  for  state  and  county 
taxes  takes  onlj  the  biterest  of  the  one  in 
whose  name  the  property  was  assesaed,  auch  as 
a  life  tenant,  etc.,  and  does  not  take  the  inter- 
est of  any  reversioner  or  remainderman. — Qun- 
ter  V.  Townsend,  79  So.  644. 
^»734(1)  (Ala.)  Tax  sales,  unless  made  in 
strict  compliance  with  statutory  reonirements, 
are  void.— Gunter  v.  Townsend.  79  So.  644. 
«=:>734(3)  (Miss.)  Although  the  joint  assess- 
ment uf  two  tracts  of  laud  owned  by  different 
l>er8ons,  one  cultivated  and  the  other  unculti- 
vated, and  entirely  separated  by  a  third  tract, 
is  an  irr^larity,  failure  to  object  thereto  un- 
til after  tax  sale  preclude*  a  person  from  ques- 
tioning the  validity  of  the  assessment  after  audi 
BBle.—Jones  t.  Moore,  79  So.  3. 
<S=3739  (Miss.)  Where  land  was  sold  for  taxes, 
and  between  sale  and  time  for  redempticm  delin- 
quent owners  sold  house  to  defendants,  who  tore 
it  down  and  used  Inmber  for  buildings  on  other 
land,  purchaser  at  tax  sale  could  recover  the 
value  of  the  bouse  but  had  no  lien  on  other  land 
therefor.— Howze  v.  Bo<*  Lumber  Ca,  79 
So.  98. 

(B)  Tu  Deetfa. 

«s>773  (Ala.)  Code  1907,  |  229T.  making  re- 
citals of  tax  deed  i»ima  f^e  evidence  of  pro- 
ceedings, does  not  apply  to  deeds  by  auditor,  out 
only  to  those  by  pEobste  Judfe.— Howard  t. 
Toilett,  79  So.  3i)9. 

Mere  recital  in  tax  deed  by  way  of  conclusion 
as  to  legality  and  regularity  of  proceedings  is 
not  prima  fade  evidence  of  eadl  required  step, 
but  deed  dioald  redte  kind  and  character  of  no- 
tice.—Td. 

<^788(3)  (Ala.)  Under  Code  1907,  S  2297, 
relating  to  the  effect  of  tax  deeds  as  evidence, 
the  i)urcba8er  in  a  tax  sale  has  the  burden  of 
showing  compliance  with  all  the  statutory  re- 
quirements as  to  such  sales  preceding  the  judg- 
ment— Gunter  v.  Townsend,  79  So.  644. 
«=>788C3)  (Miss.)  Under  Act  1846,  $S  26,  31 
(Hutch.  Code,  c.  8.  art.  17).  tax  deed  following 
a  tax  sale  made  first  Monday  in  April,  1847, 
hetd  to  have  the  effect  provided  for  in  the  stat- 
ute, BO  that  the  sale  was  proper  and  vested  tiUe 
in  the  purchaser.— Pearce  v.  Tharpe,  79  So.  69. 
<^789(3)  (Ala.)  Where  defendant  in  ejectment 
claimed  under  auditor's  tax  deed,  but  failed  to 
prove  posting  of  notice  as  required  bv  Code 

1907,  g  2279,  It  was  not  ernw  to  exdade  deed 
offered  as  muniment  of  title.— Howard  v.  Toi- 
lett, 79  So.  301). 

4=^789(4)  (Ala.)  On  bill  to  remove  doad  from 
land  claimed  by  complainant  under  tax  deed, 
where  the  answer  denied  regularity  of  tax  sale, 
the  burden  was  on  the  complainant  to  estab- 
lish his  title  under  the  tax  deeds  by  showing 
compliance  with  Code  1907,  H  2206.  2297.— 
Gunter  r.  Townsend,  79  So.  644. 

(C)  Actions  to  Conflrm  or  Try  Title. 

«=!»805(4)  (Ala.)  Code  1007.  ^  2311.  cutting  off 
right  to  content  tax  sale  for  irrpKularities  after 
three  years  after  purchaser  becomes  entitled  to 
demand  deed  therefor,  does  not  begin  to  run 


until  poweirioii  of  loud  Is  taken  «r  aoqntred. — 

Howard  v.  Tt^lett,  79  So.  300. 
$=3810(1)  (Ala.)  Court  cannot  presume  that 
land  covered  by  tax  deed  was  situated  in  court- 
house precinct,  so  as  to  make  poatingof  notice 
on  courthouse  suffidenb— Howard  t.  ToUett,  70 
So.  800. 

TELEGRAPHS  AND  TELEPHONES. 

See  Oarrien,  ^10;  Criminal  Law,  «s3sS86, 
44a 

n.  REGTri.ATIOK  AND  OPEBATIOM. 

€=>33(^)  (La.)  It  is  against  pubUc  policy  and 
Const,  art.  191,  for  public  officers  to  accept  or 
receive  discriminatory  rates  from  telegraph  and 
telephone  companies.— Coco  v.  Oden,  79  So. 
2S7. 

®=»67(4)  (AIa.App.)  No  legal  obligation  rest- 
ing on  sendee  of  telegram  announcing  death  to 
Come  as  requested,  in  sender's  suit  for  failure 
to  deliver,  it  cannot  be  said  with  legal  cer- 
tainty that  damages  to  sender  through  volun- 
tarily delaying  funeral  were  within  contem- 
plation of  parties.- Western  Union  Tdeeraph 
Co.  T.  Stewart,  70  So.  20O. 

TENANCY  IN  COMMON. 

See  Partition,  ^77. 

TENDER. 

See  Sales,  «s>124,  127,  35& 

THREATS. 

See  Criminal  Law,  «=»427,  4S&  673,  600:  Hom- 
idde,  «=s>158. 

TIMBER. 

See  Logs  and  Logging,  4=b3. 

TIME. 

See  Appeal  and  Error,  ^347,  1221;  Oer- 
tiorari.  «=339;  Contracts,  ^»270;  Criminal 
Law,  «=»693,  1002.  1179;  Equity,  ^350; 
Exceptions.  Bill  of,  <$=941 ;  Landlord  and  Ten- 
ant. 4=='291 ;  Logs  and  LoKginR,  ^=93;  Mn- 
nicipal  Corporations.  «=>615,  625;  Railroads, 
^s>9:  Sales,  «=>412 ;  States,  <Ss>28 ;  Taxa- 
tion, 4=^486;  Vendor  and  Purchaser,  $=>273. 

TITLE  GUARANTEE. 

See  Corporations,  €=>49. 

TONTINE  POLICY. 

See  Insurance,  ^173. 

TORTS. 

See  Action,  4=947;  Assault  and  Battery,  4=» 
13;  Corporations.  «=s»306;  Fraud,  «=»3]- 
64;  Libel  and  Slander,  ®=»e-121;  Master 
and  Servant,  «=3l31, 149.  281.  282.  351:  Mo- 
nicipal  CJorporations,  €=>723-831:  Negligence. 
iB,..,i  l  13G ;  Nuisance.  ^s>l-72  ;  Princuial  aoj 
Agent,  O=>100  ,*  Railroads,  <S='3^M ;  Release. 
•s>29,  37;  Trial,  Trover  and  C<w- 

veraioo. 

TRACKS. 

See  CriaUnal  tsw,  ^st8S»,  B66l 

TRADE-MARKS  AND  TRADE-NAMES. 

n.  TITLE,  OOmrETAKCES,  AHD  OOH- 
TRACTS. 

®=»37  (Ala.)  A  corporation  by  the  purchase  of 
assets,  name  and  good  will  of  a  bankrupt  coi^ 
poration  acquired  the  right  to  the  use  of  the 
corporate  name,  including  the  name  of  one  of  the 
ofhcers  as  an  es^ieutial  element  thereof  and  as 
a  means  for  the  passage  of  the  good  will  with 
which  such  name  was  indissolubly  connected.— 
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G.  B.  McVaj  &  Son  Seed  Co.  T.  UcTaj  Seed 
&  Fiona  Co.,  70  Sa  U6. 


IT.  nmtlllOElIEWT  AHP  jnKTAtB, 
OOMPETITIOM. 
m)  Wk«t  0*mpetltl«  l^lawfal. 

€=>67  (Ala.)  Actaal  fraud  in  anfair  competition 
need  not  be  alleged  or  ^oved,  and  constructive 
fraud  is  sufficient.— O.  a.  McVay  &  Son  Seed 
Ca  V.  McVay  Seed  &  Floral  Co.,  79  So.  116. 
®=>70(3)  (Ala.)  Adoption  by  former  officers  of 
"McVay  Seed  &  Floral  Co.,"  of  the  name  of 
"G.  B.  McVay  &  Son  Seed  Co. "  was  unfair, 
since  the  similarity  in  names  ia  prima  facie  suf- 
ficient to  deceive  the  public,  and  appropriate 
part  of  the  trade  of  the  first  corporatioD. — G. 
B.  McVay  &  Son  Seed  Co.  v.  McVay  Seed  * 
Floral  Co..  79  So.  llff. 

^=>73(1)  (Ala.)  In  seneral.  every  person  bag  a 
natural  right  to  use  ois  own  name  lor  tbe  desij;- 
nation  of  nis  business;  and  when  he  does  this 
honestly  and  fairly,  any  injury  that  may  result 
to  aoother,  doing  business  under  the  same  or  a 
similar  name,  is  regarded  as  damnum  absque 
injuria,  for  which  there  is  no  lend  reme^. — 
G.  B.  McVay  A  Son  Seed  Co.  t.  McVay  Seed 
&  Floral  Co..  79  So.  118. 

^73{2)  (Ala.)  Where  officer  of  corporation 
called  "McVay  Seed  &  Floral  Co."  permitted  his 
son  and  other  persons  to  organize  "O.  B.  Mc- 
Vay &  Son  Seed  Co."  when  the  father  had  no 
interest,  and  the  son  but  a  one  flve-bundredth 
interest  is  the  new  corraration,  Uie  use  of  the 
name  "G.  B.  McVay,"  even  if  Mlowed  by  "Jr^" 
would  constitute  unfair  com  petition. — G.  B.  Mo- 
Vay  &  Son  Seed  Co.  y.  MeTay  Seed  &  Floral 
Co.,  79  So.  116. 

TRADE  UNIONS. 

^=>3  (La.)  In  accepting  a  charter  from  the 
parent  labor  brotherhood,  a  local  union  did  so 
subject  to  all  the  conditions  on  which  it  was 
granted  as  contained  in  tbe  constitution  and 
other  laws  of  tbe  brotherhood.— Local  Union 
No.  76  of  United  Brotherhood  of  Camnters 
and  Joiners  of  America  t.  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  79  So. 
532. 

Controversies  between  local  unions  of  nation- 
al labor  Iwotherhood  must  be  settled  within  the 
brotherhood  by  Its  trilranals  in  tbe  modes  pro- 
vided for  that  purpose  by  its  constitution  and 
by-laws, — Id. 

Judgment  of  tribunal  of  labor  brotherhood  on 
cbargea  of  locals  against  another,  not  being 
null,  so  far  as  authorizing  officers  to  sequester 
property  of  local,  or  as  cutting  off  local  mem- 
bers from  brotherhood  membership,  until  it 
could  be  reviewed  on  appeal,  the  local  could  not 
apply  to  the  courts  to  arrest  it  or  review  it; 
tnat  beinf  a  condition  of  its  charter.— U. 

TREES. 

See  Trorer  and  OoBTer8l<m,  ^a23 ;  Vendor  and 
Porchasw,  «sb218. 

TRESPASS. 

See  Adverse  Possession,  ^>07:  Animals, 
45;  Appeal  and  Error.  ^31099;  Execution, 
€=s470;  Fences,  «s»28;  Injunetl<m,  «s»48; 
Negligence,  ^s>SS;  Bailroads,  «=9S00.  859, 

309.  m 

irt.  ORnmrAi.  besporsibilitt. 

^=^Q7  (Ala.App.)  Affidavit,  charging  that  de- 
fendant knowingly  entered  upon  lands  of  affiant 
and  cut  down  wood  or  timber  growing  thereon 
with  intent  to  remove  and  aH>ropriate  same  to 
bis  own  AM,  charged  an  offense  mAvr  Code  1907, 
5  7828.— Dunn  v.  State,  79  So.  152. 
■©3:988  (Ala.App.)  In  prosecution  under  Code 
liX>7.  g  7828,  for  knowingly  entering  upon  lands 
of  W.  £.  Dunn  and  cutting  down  timber  with 
79SO.-«L 


intent  to  remove  and  appraiadate  sam«,  necea- 
sary  proof  that  ofEenae  was  against  ownership 
of  property  was  not  made  by  introduction  01 
deed  showing  that  lands  belonged  to  W.  Alonzo 
Dunn.— Dunn  v.  State,  79  So.  152. 

Deed  executed  to  W.  Alonzo  Dunn,  not  being 
idgned  by  defendant,  held  res  inter  alios  acta 
and  inadmissible  for  any  purpose.— Id. 

TRIAL 

See  Costs ;  Criminal  Law,  «=>641-878 ;  Jurj- ; 

New  Trial;  Venue. 
For  trial  <rf  pcuticular  actions  or  proceedings, 

see  also  the  various  spedflc  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

IT.  BBOBPTIOH  OF  BVIDEX OB. 

(A)  iKtrodnottoa.  OffeV(  ud  AdmlBSfon  oK 
Bvldenee  In  General. 

«=>36  (La.)  That  which  one  litigant  admits 
the  opposing  party  is  not  ordinarily  required  to 
prove.— Cousin  v.  Schmidt,  79  So.  427. 
^>46(2)  (Ala.)  A  stock  book  of  a  corporation, 
offered  m  evidence  to  show  par  value  of  its 
stock,  was  properly  excluded,  where  the  rel- 
evancy of  such  stock  book  had  not  been  shown 
by  a  statement  of  its  contents.— Lowery  v.  Mu- 
tnal  Loan  Soc.,  79  So.  889. 
^»54(3)  (Ala.App.)  In  action  for  wrongful 
taking  of  plaintiff  s  personalty,  on  execution 
against  her  husband,  where  husband,  on  cross- 
examination  by  defendants,  was  asked  if  he 
had  other  conversations  wiUi  them  in  which  he 
claimed  property,  queation  and  negative  an- 
swer were  properly  limited  to  impeachment  of 
his  testimony.- Bin  t.  Blmoie,  79  So.  148. 

(C)  Objections,  Motions  to  gtrlke  Ont,'  and 
ICxeeptlona. 

9=^86  (Ala)  Where  complaint  contains  cotints 
both  in  detinue  and  trover,  an  objection  to  a 
question  "What  is  the  highest  market  price  of 
cotton  seed  in  A.  since  this  suit  was  filed?"  on 
tbe  sole  ground  that  the  action  was  in  detinue, 
was  properly  overruled. — Asbland  Oil  Mill  & 
Fertilizer  Co.  v.  l^ane,  79  So.  9. 

V.  ABGUMENTS '  AZTD  CONDirOT  OF 
COUNSEL. 

^s»l2l(2)  (Ala.App.)  In  action  against  foreign 
corporation  not  authorized  to  do  business  in 
state  for  fraud  in  sale  of  atttomt^ile,  in  view 
of  testimony  of  president  of  corporaticm,  held 
permissible  tot  counsel  to  contend  in  argument 
tbi. .  president  had  confessed  he  was  doing  com- 
pany s  businesa  individually  to  avoid  paying  cor- 
poration taxes;— Fagan  Peel  Co.  v.  Harrison 
Co»  79  So.  144. 


VI. 


TAKINO  CASE  OB  QUESTION 
FBOM  JITBT. 


(A) 


4lncBtlonB  ef  Law  or  of  Pact  li 
eral. 


Gen* 


®=9l40(l)  (Ala.)  Credibility  of  parol  evidence 
is  for  jury.— Crabtree  v.  Street.  79  So.  192. 
€=>I43  (Ala.)  Where  the  evidence  was  con- 
flicting, tbe  affirmative  charge  on  the  point,  re- 
quested by  defendant,  was  properly  refused.— J. 
A.  Lindsey  &  Co.  v.  Steensoi,  79  So.  11. 

1 43  <Ala.App.)  Tbe  evidence  being  in  con- 
ffict,  the  general  affirmative  charge  is  property 
refused.- Penney  v.  Grant,  79  So.  271. 

(D)  DlreetiOB  of  Verdlel. 

^s>l78  (Miss.)  Role  in  giving  peremptory  in- 
struction for  plaintiff  is  that,  con«;ding  all 
facts  to  be  true  which  the  evidence  tends  to  es- 
tablish, and  drawing  all  logical  inferences  fa- 
vorable to  other  party  from  the  testimony, 
tbere  is  no  defense  made,  or  nothing  to  be  sub- 
mitted to  the  jury.— Gulf  &  S.  I.  R.  Co.  t. 
Prine,  79  So.  .62. 
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vn.  nrsTRUOnoKs  TO  jv&T. 

(A)  ProTlaM  of  Coart  mmA  Jmwt  <■  Om- 

4B9i9l(3)  (Ala.)  In  action  for  rent  agalnBt 
cMlulty  insurance  company,  charge  held  prop- 
erly refaaed  aa  aBSumina  as  proved  matters  la 
diapate.— Georgia  Casualty  Co.  r.  Massey,  79 

So.  33. 

«=»I94(1»)  (Ala.)  In  action  for  injuries  to  a 
miner  in  being  struck  by  a  motorcar  while  rid- 
ing an  empty  car,  instructions  requested  relat- 
ing to  the  degree  of  care,  and  the  effect  of  rules 
as  to  riding  on  cars  were  properly  refused,  ss 
invsding  the  pronnce  of  the  iury. — Montevallo 
Mining  Co.  v.  Underwood,  79  So.  453. 

<B>  Ifceeultr  and  SmbJ««t-X«tt*r. 

^9203(4)  (A]s.App.)  A  charge,  requested  by 
defendant,  relating  to  a  count  vithorawn  from 
the  jury,  waa  jwoperly  refused.— Hill  v.  Ehnore, 
7»  8a  148. 

(C)  Form.  Ra^alallea,  aad  flaflalaaaT. 

«=»240  (Ala.)  An  argumentative  instruction 
was  properly  refused.— Nashville,  C  ft  SL  I* 

Ry.  V.  Bla<iwell.  79  So.  129. 
4=9240  (Ala.)  Requested  instruction  that,  "If 
the  jury  reasonably  believed  from  the  evidence 
that  the  southwest  comer  of  the  fractional  aec- 
ticot  8  is  on  the  Tennessee  river,  and  bad  hem 
located  by  four  county  surveyors  o(  Jackson 
county,  then  this  comer  is  the  place,  according 
to  tiie  deed,  to  begin  to  locate  the  lines  of  the 
two  acres,"  was  properly  refused,  being  argu- 
mentative.—SUpp  T.  Ferguson,  79  So.  307. 

Requested  instruction,  "if  the  npper  point  on 
the  nver  is  to  a  second  gulley  to  an  elm  and 
ash  and  the  surveyors  run  to  a  gulley,  but  no 
elm  and  ash  were  uier&  and  could  not  be  found, 
thea  the  failure  to  find  such  elm  and  ash  does 
not  operate  against  the  validity  of  the  survey," 
was  properly  refused,  being  argumentative.— Id. 
4=>240  (Ala.App.)  In  action  against  forei^ 
corporation  for  fraud  in  sale  of  automobile,  in- 
stmction  that  if  jury  Ixelieved  evidence  of  com- 
pany's president  that  he  made  trade  with  plain- 
tiff in  individual  capacity,  etc.,  compony  would 
not  be  liable,  held  bad  as  argumentative.— Fagan 
Peel  Co.  V.  Harrison  Co:,  79  So.  144. 
^=>240  (Ala.App.)  Requested  instruction  that 
the  jury  "may  look  to'  rertain  facts,  if  facts, 
in  determining  what  weight  they  will  atta<A  to 
plaintiff's  books  and  accounts  in  evidence,  is 
argumentative,— Penney  v.  Orant,  79  So.  271. 
®=>242  (Ala.)  Requested  instructions  were  prop- 
erly refused,  where  they  possessed  misleilding 
tendencies.— Shipp  v.  Fei^sbuj  79  So.  307. 
•b»244(2)  (Ala.)  Instructions  improperly  stat- 
ing the  evidence  and  giving  undue  prominence  to 
portions  thereof  were  properly  refused. — Nash- 
ville, C.  &  St.  I*  Ry.  V.  Blackwell,  79  So.  129. 
«=»244(2)  (Ala.App.)  Requested  in«tructi(U  that 
the  juTj  may  look  U>  a  certain  fact*  if  It  be  a 
fact,  nves  undue  prtwainence  to  a  particular 
fact.- Penney  v.  Grant,  79  So.  271. 
^3244(5}  (AlaJkpp.)  In  action  against  foreign 
corporation  for  fraud  In  sale  of  automobile,  in- 
struction that  if  jury  believed  evidence  of  com- 
piiny's  president  tiiat  he  made  trade  with  plain- 
tiff in  individual  capanty,  etc.,  company  would 
not  be  liable,  held  bad  sa  giving  undue  promi- 
nence to  president's  testimony.— Fagan  Peel  Co. 
V.  Harrison  Co.,  79  So.  144. 

fD)  Apitlleabllltf-  to  Pleadlavs  and  EtI- 
denpe. 

®s»25t(S)  (Ala.)  Instructions  requested  by  de- 
fendant, attempting  to  inject  negligence  on  the 
part  of  plaintiff,  which  had  not  been  i)Ieaded, 
were  properly  refused. — Seaboard  Air  Line  Ry. 
Co.  V.  Pemberton,  79  So.  39.". 
«=s>25l(8)  (Ala.)  In  action  for  death  of  tres- 
pasaer  when  struck  by  locomotive,  where  there 
was  no  plea  of  subsequent  contributory  negli- 
gence, instruction  that,  if  deceased  never  knew 
anything  of  his  danger,  be  was  not  guilty  of 


negligence  constitutinff  a  defense,  was  properly 
refused  as  an  abstractioD.— Porter  t..  Loiiia- 
viUe  &  N.  a.  Co.,  79  So.  000. 
i83»252(l)  (Miss.)  The  trial  court  should  not 
assume  facta  in  its  inatroctions  where  there  is 
no  evidence  warrautiiis  aaaamptien.— Dftvis  v. 
Hect  79  So.  50. 

Q=s>252(6)  (Ala.App.)  !o  action  againat  foreign 
corporation  for  deceit  in  sale  of  automobile  by 
its  iM«sident,  requested  clui«e  that  defendant, 
not  qualified  to  do  businees  ui  the  state,  could 
not  be  held  liable  hi  the  suit  if  the  trade  vas 
msde  in  the  name  ol  Its  merident,  held  mislead- 
ing, where  the  eridenoe  clearly  ahowed  that  the 
president  was  acting  for  the  corporation. — Pagan 
Peel  Co.  V.  Harrison  Co.,  79  So.  144. 
«=>252(9)  (Ala.)  In  action  against  railroad  for 
injuries  to  chUd  crossing  switching  track  by 
public  patli,  charge  as  to  ringing  bell  oa  loco- 
motive waa  properly  refused  as  abatnct,  where 
railroad'*  eridenoe  beU  was  rung  was  not  dis- 
puted, so  thst  there  was  no  Ismie  on  point.- 
Alabama  Great  Southern  R.  Co.  v.  finodgraas. 
79  So.  128. 

«=s>253(l)  (Ala.)  A  requested  charge,  wnoring 
a  count  of  the  complaint,  !•  properly  renued.— 
Seaboard  Air  Line  By.  Co.      Pemberton.  79 

So.  393. 

^9253(8)  (Ala.App.)  Defendant's  requested 
charge  in  action  on  account  that  it  was  plain- 
tilTs  dn^  to  allow  defendant  credit  for  every 
amount  paid  by  or  for  him  is  bod:  diere  being 
evideooe  of  other  transactioni  between  them  in- 
volving pan&enta.--Penney  t;  Gmat,  79  So. 
271. 

(■)  R«qaesCs  mw  Prarvrn. 

^260(1)  (Ala.)  Refusal  to  give  requested  in- 
structioDs  substantially  covered  by  other  in- 
structions submitted  was  not  error. — Alabama 
Great  Southern  B.  Co.  r.  Snodgrasa.  79  So. 
125:  Xasbville,  C  k  St  U  Ug.  v.  BbcfcwelL 
Id.  i29. 

^260(1)  (Ala.AH>.)  Refueal  of  requested 
charges  fully  covered  br  the  court  in  its  oral 
charge  was  not  error,- Fagan  Peel  Go.  t.  Harri- 
son Co.,  79  So.  144. 

«s>260(8)  (Ala.)  In  personal  injury  case,  de- 
fendant bad  the  full  benefit  of  requested  charg- 
es to  find  for  defendant  unless  its  negligen<«. 
and  not  sometldng  else,  was  the  cause  of  the 
injury,  where  the  court  orally  charged  in  ^ect 
that  defendant's  negligence  must  have  caused 
the  injury,  before  it  would  be  liable  to  plain- 
tiff.—Seaboard  Air  line  By.  Co.  Pembertw. 
79  So.  393. 

«=»26l  (Ala.)  Bonsai  of  Ronested  Instmetifn 
that  s  certain  tract  of  land  was  triannlariy 

shaped  was  not  rererriUe  error,  Mng  inacrQ- 
rate,  where  land,  although  possibly  more  tri- 
angular in  general  shape  than  rectangular,  or 
otherwise,  could  not  be  perfect  triangle,  oat 
side  thereof  being  a  river  with  broken  and  me- 
andering line.— Shipp  v.  Fergustm,  79  Sa  307. 

(G)  ConatraetloB  and  O»cra<loa. 

«»296(1)  (Ala.App.)  If  instruction  as  to  es- 
sentials of  partnership  was  mislesding  in  not 
clearly  stating  that  an  agreement  to  share 
losses  was  essential,  misleading  tendencies 
"Were  clearly  overcome  by  an  furtrucKon  f> 
stating  specifically.— Quarles  T.  Kendrick  Mer- 
cantile Co.,  79  So.  160. 

<&=»296(9)  (Ala.)  In  action  by  servant  aKais>>t 
master,  part  of  oral  charge  stating  that  cer- 
tain witnesses  who  were  employ^  of  mastor 
were  interested  in  outcome  of  suit,  althoat!) 
an  invasion  of  province  of  jiUT.  waa  cured  t  t 
withdrawal  when  challenged.— Choctaw  Cool  * 
Mining  Co.  t.  Uodd,  79  So.  64. 

vm.  omroDT.  oomppot,  amp  de. 

IiXBERATIOKfl  OF  JVHT. 

«=s»3l2(l)  (Ala.)  Where  jury,  after  several 
hours'  deliberation,  asks  judge  to  further  n*i 
the  law  which  he  had  read  them  in  liia  chartr. 
compliance  with  so  general  a  request  was  dic- 
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crttionary  with  tiie  jadfe.~Lower7  t.  Mntnal  UNIONS. 
Loan  Soc.,  79  So.  389.  univn*. 


TROVER  AND  CONVERSION. 

See  Carriers.  •sTB;  Embealement.  «=»14; 
Execution,  «=3>4T0;  Sales,  •»224,  226; 
Trial,  4=3^;  Yendor  and  Purchaser,  •s>218. 

n.  Acmons. 

(A)  Rtekt  •<  Aatf«B  ud  Defrases. 

•»I6  (La.)  One  obtaining  a  seqneBtratioB  of 
lumber  maaafactared  hj  an  adrerse  rialmant 

of  timber  after  writ  was  disBoIved  and  tim- 
ber manafactured  cannot  maintain  action 
against  adverse  claimant  (or  possessioQ  of 
lumber  or  for  its  value  merely  on  his  allega- 
tion of  possession  as  owner.— Borton-Bwarts 
Cypress  Co.  v.  Baker- Wakefield  Cypress  Co., 
79  So.  221. 

Qs»23  (Ala.)  Though  trover  lies  bj  one  in  con- 
structive possession  of  the  land  to  recover  for 
trees  severed  and  converted.  It  cannot  be  main- 
tained against  one  in  actnal  adverse  posses- 
sion in  good  faith.— HcCay  v.  Parks,  79  So. 
119. 

Defendant  in  actual  possession  of  land  un- 
der tax  deed  constitutlog  color  of  title,  and 
bona,  lide  claiming  ownership,  was  not  goiltf 
of  trover  catting  and  removing  trees  there- 
from.— Id. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Wms,  «s>81,  688,  697. 

I.  CBEATZON,  SXISTEirOE.  AlTD  VA- 

umrrr. 

(A)  Bxpresn  'ICwumtm* 

«s»l  1(1)  (Fla.)  A  ctmtraet  to  carry  out  Che  i«o- 
viaitms  at  a  vc^d  enacnnent  of  the  Legldature 

cannot  be  the  basiB  of  a  trust  agreement.— 
Disston  V.  Board  of  Trustees  ot  Internal  Im- 
provement Fund  of  Florida,  79  So.  295. 

rB)  HcMwltlBK  Trust!. 

«=966  (Miss.)  If  titie  vested  in  the  trostee 
under  a  testamentary  trust  for  testator's  chil- 
dren was  inoperative,  a  trust  would  result  in 
favor  of  all  testator's  heirs,  though  the  heirs 
would  have  to  claim  under  the  wIlL— Bond  v, 
Dokate,  79  So.  m. 

^»8I(4)  (Miss.)  Where  illegitimate  son  pur- 
chased land  with  money  belonging  to  his  moth- 
er, and  given  to  him  for  that  purpose  with  un- 
derstanding that  title  should  inure  to  her  bene- 
fit and  that  be  would  execute  deed,  and  the 
mother  lived  with  the  son  on  the  land  before 
her  death,  and  spent  money  improving  it,  the 
son  held  in  trust  for  bis  mother.— Brown  T. 
Alexander.  79  So.  842. 


IV.  MAHAOSMBIIT  AHD  DISPOSAL 
OT  TSUST  PBOPERTT. 

$=»227  (Ala.)  In  Alabama  the  right  of  reim- 
bursement to  trustees  for  costs  and  eziwoaes 
of  litigation  or  legal  procedure,  notwithstand- 
ing its  failure  or  euccesa,  depends  on  good  faith 
in  prosecuting  or  defending,  and  on  the  rea- 
sonable necessity  for  the  expenditure  in  the  ex- 
ecution of  the  trust.— Elrst  Nat  Bank  v.  Wat- 
ters,  79  So.  242. 

UNDERTAKERS. 

See  Injunction,  #=>114;   Municipal  Corpora- 
tions, «=s613,  620. 

UNDUE  INFLUENCE. 

See  Pleading,  «b»8. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  ^>CT-73. 


See  Trade  Unions. 

UNITED  STATES. 

See  Estoppel,  «b»58. 

rV.  OLAXMS  AOAIXST  UmTM* 
STATBS. 

«s>94  (Hiss.)  Act  Gong.  March  4,  1915.  |  4, 

prohibiting  payment  of  attorneys'  fees  in  excess 
of  20  per  cent,  of  the  amount  collected  on  Civil 
War  claima,  in  so  far  as  it  relates  to  attorneys* 
contracts  mode  and  fees  earned  prior  to  its  pas- 
sage, violates  Const.  V.  8.  Amends.  6  and  14. 
-Lay  V.  Lay,  79  So.  291. 

1 1 1  jMisa.)  Contingent  fee  contracts  for  the 
prosecution  and  coUecticm  of  Civil  War  claims, 
it  reasonable,  will  be  upheld.— Lay  v.  Lay,  79 
So.  291. 

U.  S.  Oomp.  St  1916,  8  6383  {Kev.  St  U.  S. 
i  3477),  rendering  void  all  aBsignmeots  of  claims 
against  the  United  States  made  prior  to  allow- 
ance of  claimT  and  issue  ot  warrant  therefor,  is 
not  conb*oUing  in  a  suit  between  the  heirs  ol 
deceased  claimant  and  of  deceased  asngnee  after 
ptL^nusit  at  claim  to  claimant'a  administntor. 

"  ^    USE  AND  OCCUPATION. 

See  Appeal  and  Error,  4=»466. 

4=s>l  (Ala.)  To  support  action  tor  ute  .and  oc- 
cupation under  Code  1907,  i  4753,  tbere  must 
be  a  contract,  express  or  implied,  creating  re- 
lation of  lanifiord  and  tenant  or  bringing  par- 
ties into  relation  imputing  like  rights  and  du- 
ties.—Crabtree  V.  Street  79  So.  1^ 
4=s>II  (Ala.)  In  action  for  use  and  occupation, 
under  Code  1907,  I  4753,  where  evidence  was 
In  conflict  as  to  plaintilTB  peaceable  actual  pos- 
session, averred  to  have  been  broken  by  de- 
fendant's tortious  entry,  court  improperly 
gave,  ex  mero  motu,  affirmative  charge  for 
plaintiff,  which  should  not  even  have  been  giv- 
en on  request  jury  question  being  presented. 
—Crabtree  v.  Street  79  So.  192. 

USURY. 

X.  USUKIOUS  OOirTRACTS  AMD 
TBAXSAGTIOMB. 
(A)  Nstwre  and  VaUdltr. 

4»6  (Hiss.)  Statute  against  usury  providing 
penalty  of  forfeiture  of  principal  and  interest 
for  violation  must  be  strictiy  construed. — Byrd 
V.  Link-Mewemnb  MiD  ft  Lumber  Co..  79  So. 
100. 

4=3>I8  (Miss.)  Contract  whereby  company 
agreed  to  make  advances  on  lumber  milled, 
eompenaatiiMi  to  be  10  per  cent,  flat  not  ob- 
ligating defendant  to  repay  before  12  months, 
was  not  usurious  to  extent  that  greater  rate 
than  20  per  cent,  per  annum  was  contracted 
for,  forfeiting  principal  and  interest  under 
Laws  1912,  c.  229, 1 1.— Byrd  v.  Link-Newcomb 
Mill  &  Lumber  Co.,  79  So.  100. 

Expectation  of  company  making  advance- 
ments thst  lumber  on  which  advancements  were 
made  would  probably  be  shipped  every  90 
days,  or  less  than  year,  and  that  10  per  cent 
flat  interest  woold  then  he  paid,  could  not  ren- 
der contract  usurious  as  calling  tor  more  than 
20  per  cent  per  annum,  forfeiting  principal 
and  interest  under  Laws  1912,  c.  221),  |  1; 
the  debtor  not  being  obligated  to  ship  and  re- 
pay sooner  than  one  year  after  advances  were 
made.— Id. 

^s>22  (Miss.)  A  >iote  dated  February,  1912, 
payable  January  1.  1913,  catling  for  "10  per 
cent  interest  straight  until  paid."  is  usuri- 
ous, since  it  contemplates  the  payment  of  10 
per  cent  interest  for  a  period  of  less  than  a 
year,  and  hence  "stipulates"  for  usurious  in- 
terest contrary  to  the  statute. — Burt  T.  Bra* 
shears,  79  So.  182. 
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^s>66  (MisB.)  Where  the  maker  of  a  usurlouB 
note  gives  p«7ee  another  note  the  principal  of 
which  contained  the  usurioua  interest  due  on 
former  note,  the  Intereiit  included  in  audi 
principal  shall  be  deducted  therefrom  in  as- 
certaining amount  of  principal  due  on  auch 
note.— Burt  Braahears.  79  So.  182. 
<=976  (Miss.)  Where  a  note  proTldee  that  it 
default  necessitates  pladng  of  note  with  attor- 
ney for  collectioQ  an  additional  10  per  cent 
ahall  be  added  to  the  principal  and  interest, 
the  payee,  taavinf;  turned  note  over  to  a  law 
firm  for  collection,  is  entitled  to  additional  10 
per  cent  on  principal,  although  Interest  was 
forfeited  because  of  usury. — Burt  t.  Bra- 
shears,  79  So.  182. 

The  prindnal  of  usurious  note  is  a  valid 
obligation;  the  only  forfeiture  being  that  of 
interest  under  Code  1006,  |  2678  (Heming- 
vay'B  Code,  |  207S),  providing  that  on  usun- 
ouB  note  "all  interest  shall  be  forfeited."— Id. 

H.  FEXALTIES  Ain>  FORFEITUBE8. 

«=9l44  (Miss.)  Laws  1912,  c  229,  {  1,  provid- 
ing forfeiture  of  principal  and  all  interest  for 
contracting  for  or  receiving  rate  of  interest 
greater  than  20  per  cent,  per  annum,  can  be 
inroked  by  borrower  only  where  it  is  certain 
from  particular  facts  that  usurioue  interest 
was  either  contracted  for  or  received. — Byrd  v. 
link-Newcomb  Mill  &  Lumber  Oo.,  79  So.  100. 

VAGRANCY. 

See  Grimiiul  Law,  «»1017. 

VENDOR  AND  PURCHASER. 

See  Contracts,  «=>311;  Corporations,  «s»442; 
Equity,  ^1^  149;  Evidence,  «=>7U,  418, 
419,  460;  Executors  and  Administrators, 
«=9lS8:  Fixtures,  «=a>21;  Frauds,  Statute 
of,  ^=»74;  Gamine,  ^=»11;  Husband  and 
Wife,  ^267;  Infants,  <S=>39,  41;  Land- 
lord and  Tenant,  4=>83:  Logs  and  Logging, 
«=s>3:  Mortgages,  «=»51S,  520;  Partition, 
^S6;  Pleading,  -  Reformation  of  In- 

Btruments.  ^=>1;  Sales;  Specific  Perform- 
ance, 16,  28,  96, 114;  Taxation,  «=b614, 
679,  788,  805,  810. 

I.  BEQUISITES  AND  VAUDITT  OF 
OOMTBAOT. 

«»6  (La.)  Realty  is  susceptible  of  sale  while 
under  attachment,  though  it  cannot  be  delivered, 
except  by  the  fictive  delivery  which  accompa- 
nies the  authentic  act,  since,  under  Rev.  Civ. 
Code,  art,  2456,  a  sale,  at  between  the  parties, 
Is  perfect  without  delivery. — Hemdon  v.  Wake- 
field-Moore Realty  Co.,  79  So.  318. 
<&:=>22  (Ala.)  Where  certain  "personal"  lands 
of  plaintiff,  belonging  to  liim  individnally,  were 
conveyed  with  others  to  defendant  company, 
the  description  of  the  "personal"  lands  by  gov- 
ernment numbers  was  sufflcienthr  certam.— 
Dixie  Industrial  Co.  v.  Benson,  TO  So.  615. 
^=>3&  (La.^  If  persons  desiring  to  buy  a  plan- 
tation deceived  the  selling  company,  the  decep- 
tion bearing  on  a  material  part  (rf  the  prom- 
ise of  sate,  the  company  could  nuUlfy  the  con- 
tract, but  a  stranger  to  the  contract  couU  not.— 
Hemdon  t.  Wakefield-Moore  Realty  Co.,  79  So. 
318. 

TL  OOKSTRUCTFIOlf  AND  OPEBA- 
TXON  OF  CONTRACT. 

^992  (La.)  A  promise  of  sale  of  real  estate 
duly  evidenced  by  writing  and  recorded  la  equiv- 
alent to  a  sale. — Herndou  v.  Wakefield-Moore 
Realty  Co..  79  So.  'MS. 

^=^79  (Fla.)  Where  defendant,  having  an  op- 
tion on  certain  lots,  contracted  to  self  defend- 
ant a  portion  thereof  "subject  to"  the  option, 
defendant  was  not  liable  on  the  latter  con- 
tract unless  he  exercised  his  option.— Shelton 
V.  Eisemano.  79  So.  75. 


EV.  PERFORMANCE   OF  CONTRACT. 
(A)  Title  «Dd  Estate  of  Vcad«r. 

4s»l29(l)  (Ala.)  To  avail  as  defense  in  an  ac- 
tion to  enforce  specific  performance  of  a  con- 
trart  to  buy  realty,  doubt  as  to  the  title  must 
be  reasonable,  must  rest  on  debatable  ground: 
a  bare  possibility  of  litigation  not  being  efficient 
to  render  title  doubtful.— Boylan  v.  Wilson.  79 
So.  364. 

«=»I30(1)  (Ala.^  A  "good  title"  means  a  mar- 
ketable titie  that  can  be  sold  to  a  reaaonably 
prudent  man  who  might  desire  the  property,  or 
that  can  be  mortgaged  to  a  person  of  reason- 
able prudence.— Boylau  v.  Wilson,  TO  So.  304. 
4s>l30(6)  (Ala.)  A  misdescription,  in  a  not 
too  remote  deed  in  the  chain  of  titie  of  a 
vendor  seeking  to  enforce  specific  performance 
against  the  purchaser,  not  capable  of  being  cor- 
rected without  litigation  and  the  aid  of  parol 
evidence,  operates  to  render  the  titie  unmar- 
ketable and  not  to  be  forced  upon  the  purchas- 
er.—Boylan  V.  Wilson,  79  So.  364. 

Where,  in  chain  of  immediate  muniments  of 
titie  of  vendors  of  land  seeking  specific  per- 
formance against  purchaser,  the  lots,  described 
by  number^  are  referred  to  a  platting  named 
differently  from  that  in  contract  of  sue,  ven- 
dors, whoae  contract  requires  them  to  make 
good  titie,  cannot  have  mtedfic  performance. 
-Id. 

V.  XIOBTB  AND  UABUJTIES  OF 
PARTIES. 

(B)  As  tm  ThIvA  Penmis  la  C(«BOvaL 

«»2I8  (Ala.)  Sale  of  land,  after  accrual  of 

action  of  trover  by  severance  and  removal  of 
trees,  did  not  defeat  the  suit  for  damage  for 
converting  the  trees  when  severed. — ^MeCay  v. 
Parks.  79  So.  119. 

(O)  Bona  Fid*  Porehaaera. 

«»233  (La.)  Under  Rev.  Civ.  Code,  art  2266. 
contract  for  sale  of  a  plantation  was  null  and 
void  fw  want  of  reeordatlcm  as  against  third 
persons,  and  could  not  serve  as  the  Basis  of  suit 
by  the  vendee  against  them;  they  having  pui^ 
chased  subsequently  to  the  contract. — Hemdon 
V.  Wakefield-MocMre  Realty  Co.,  79  So.  318. 
«s»239(l)  (La.)  Where  an  unrecorded  oontract 
for  sale  of  plantatim  was  void,  as  against  subae- 
quent  purchasers,  such  purchasers  cannot  be 
said  to  have  perpetrated  a  fraud  on  the  first 
vendee  by  misrepresenting  hia  financial  atanding 
to  the  vendor,  inducing  it  to  bnak  its  eoBtnct, 
thus  treating  the  contract  as  vold^Hemdoa  v. 
Wakefleld-Moore  Realty  Co.,  TO  So.  318. 

VI.  REMEDIES  OF  VENDOR. 
(A)  Eilea  aB4  Reooverr  of  Laad. 

4=>254(1)  (Ala.)  In  every  sale  of  lands,  when 
the  purchase  money  is  not  paid,  the  law  pre- 
sumes reservation  of  a  vendor's  Uen,  unless  the 
terms  of  the  contract  of  sale,  or  attendant  cir- 
cumstances, satisfactorily  snow  that  it  was 

gurposely  excluded.— Dixie  Industrial  Co.  v. 
enson,  TO  So.  616. 
«=»2S4(4)  (Ala.)  When  consideration  for  sale 
of  land  is  delivery  of  chattels  and  choaes  in 
action,  bemg  reduceable  to  money  value,  ven- 
dor's lien  exists  for  collection  of  such  valuv. 
upon  failure  to  deliver  according  to  terms  of 
contract.— Dixie  Industrial  Co.  v.  Benson,  79 
So.  615. 

Where  **perB0nal"  and  other  lands  were  sold 
to  corporation  at  $4.25  an  acre,  on  considera- 
tion of  $7,500  in  stock,  and  aBsumption  of  ven- 
dor's indebtedness,  company's  agreement,  "per- 
sonal" lands  exceeded  $5  per  acre  in  value,  to 
pay  excess  in  stock,  cash  or  other  proceeds, 
was  consideration  for  contract,  and  secured  by 
vendor's  lien,  if  land  was  more  valuaUe.— Id. 
€=»266(6)  (Ala.)  If  vendor  of  land  accepted, 
at  his  own  risk,  in  part  payment,  notes  of  third 
persons,  one  of  whom  was  insolvent,  he  can 
take  nothing,  in  bis  suit  to.enforce  his  vendor's 
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lien,  by  the  fact  of  the  inWlTencr.— KVralknw 
T.  Fowler,  79  So.  267. 

4=»273  (La.)  Separate  appraiaeineiit  ouitcin* 
Mated  by  Civ.  Code,  art  326^  where  proceediuf 
by  vendor  of  immovaUea  to  enforce  payment  w 
price  is  opposed  by  workmen  wlio  erected  boil^- 
mg  oa  land  for  parchaser,  need  not,  in  all  caaei^ 
be  made  bef(Hre  sale.— New  Orleans  I«and  Oo.  t. 
Southern  States  Fair-Pan-American  Exposition 
Co.,  79  So.  526. 

«=E»28I(1>  (Ala.)  Where  vendor  accepted  ven* 
dee's  truwfer  of  notes  of  other  pers(»ts  in 
part  payment  of  purchase  money,  rebuttable 

Sreeuotptfon  arose  that  he  waived  implied  Ten- 
or's lien.— Faulkner  v.  Fowler,  79  So.  257. 
Though  burden  of  proof  primarily  rests  on 
party  who  asserts  waiver  of  vendor's  lien,  when 
act  is  shown  presumptively  establisbins  waiv- 
er, burden  shifts  to  vendor  to  show  waiv- 
er was  not  intended  or  effected,  which  he  may 
do  by  sbowinff  a  reservation.- Id. 
«s»28i(3)  (AlaO  In  suit  to  enforce  vendor"! 
lien,  vendor  having  taken  notes  of  third  per- 
sons in  part  payment  of  purdiase  money,  ev- 
idence held  to  sustain  chancery  court's  conclu- 
sion  that  he  thereby  waived  bis  impUed  ven- 
dor's lien.— Faulkner  v.  Fowler,  79  So.  257. 
'S=>292  (Miss.)  Where  an  asst^ment  of  notes 
wss  governed  by  the  law  of  Louisiana,  the 
bolder  of  notes  secured  by  a  vendor's  lien  on  prop- 
erty on  assigniDg  part  of  them  could  not  com- 
pete with  his  sssignee  if  the  proceeds  at  a  fore- 
closure sale  were  insufficient  to  pay  botti  the 
assignor  and  the  assignee.— Couret  v.  Conner,  79 
So.  230. 

Vn.  BEMEDXES  OF  PVBCKASE&. 

(A>  Reeorerr  •!  Faroluia*  M*n«T  Paid. 

«=»34t(2)  (La.)  Petition,  alleging  an  agree- 
ment to  buy  land  from  defendants,  payment  on 
account  of  price,-  and  demanding  repetition  of 
amounts  paid,  subject  to  credits,  disclosed  no 
cause  of  acUon,  in  view  of  Civ.  Code,  arts. 
1911,  1933,  not  alleging  that  deed  was  to  be 
executed  within  an  agreed  time,  demand  by 
purchaser  and  default  by  vendor.— Cousin  v. 
Schmidt,  79  So.  427. 

VENUE. 

See   GozporatioDS,   4=»503;    Criminal  Law, 
«=>107-12e. 

X.  KATUBE  OB  SUBJECT  OF  ACTION. 

4=35(1)  (La.)  The  district  court  has  no  ju- 
risdiction of  a  proceeding  in  rem  against  prop- 
erty of  a  citizen  domiciled  in  an  adjoining 
parish,  unless  under  Code  Prac.  art.  1631  as 
amended  by  Act  No.  64  of  1876,  plaintiff  has 
a  right  to  a  writ  Of  sequestration  or  provi- 
sionA  selsure.— J.  J.  Stovall  &  Sou  v.  Hubicr, 
79  So.  880. 

VERDICT. 

See  Criminal  Law,  «=3877,  878. 

WAR. 

Sea  Sales,  412. 

WAREHOUSEMEN. 

See  Sales,  ^4. 

WASTE. 

See  Appeal  and  Error,  •=»466. 

WATERS  AND  WATER  COURSES. 

See  Drains;   Injunction,  «s>114;  Mines  and 
Minerals,  «=9l24.  125. 

VZZI.  ABTIFICIAL  PONDS,  BESEB- 
V0IB8,  AND  CHANNELS,  DAMS, 
AND  FX.OWAOE. 

«=s>l62  (Ala.)  One  party  hss  no  right  by 
ditching  or  otherwise  to  cause  a  running 


Btieam  to  flow  upon  the  lands  ot  anoOier, 
which  naturally  flows  in  a  different  direction. 
—Moore  v.  Walker,  79  So.  IW. 

1 64  (Miss.)  No  right  by  prescription  as 
agaioat  an  adjacent  landowner  to  maintain  a 
trestle  and  ditch  as  a  means  of  draining  road- 
bed is  acquired  by  railway,  where  the  opening 
and  ditch  prevented  flooun^  as  long  as  kept 
open,  and  the  landowner  did  not  suffer  dam- 
age until  4  years  prior  to  suit  against  the  rail- 
w^.— McGarrab  v.  Soutliem  By.  Co.  in  Mis- 
sissippi, 79  So.  180. 

«s»f72  (Ala.)  One  cutting  ditches  and  making 
waterways  on  his  own  laud  must  ascertain 
whether  he  will  thereby  divert  the  water  upon 
the  lands  of  his  neighbor  ordinarily  or  in  times 
of  high  water,  and  neriigence  is  not  a  neces- 
sary element  in  flxing  liability.— BCoore  t. 
Wdker,  79  So.  191, 

A  person  diverting  waters  is  chargeable  with 
knomedge  that  at  certahi  seasons  and  j>cca- 
sionally  at  all  sesaons  oi  tiie  year  heavy  rain- 
fall occurs,  producing  floods  and  overflows,  and 
only  unpreeedented  floods  can  be  dassed  as 
acts  of  God.— Id. 

^s*i7B  (Miss.)  Where  drainage  of  land  la  ob- 
structed by  railroad  embankment,  owner  is  not 
entitled  to  recover  damages  sustained  not  only 
by  himself,  but  also  by  his  tenants  and  share 
croppers.— Xaaoo  &  M.  V.  B.  Co.  v.  James,  79 
So.  65. 

«s»l78(l)  (Miss.)  For  railroad's  obstruction 
of  drainage,  wUai  obstruction  can  be  obviated 
at  moderate  expense  by  construction  of  cul- 
verts, owner  cannot  recover  damages  on  theory 
obstruction  will  continue,  but  must  bring  succes- 
sive actions  for  damages  to  crops  as  they  ac- 
crue.—Tasoo  ft  M.  v.  B.  Go.  T.  James,  79 
So.  65. 

^>I78(2)  (Miss.)  Where  railroad  by  embank- 
ment obstructs  drainsge,  landowner  can  recov- 
er in  alternative  only  for  decrease  In  value  of 
land  or  for  decrease  In  quantity  of  crops  rais- 
ed.—Tssoo  &  M.  V.  B.  Co.  v^  James,  79  So.  65. 
«s>l79(6)  (Miss.)  In  suit  against  railway  for 
flooding  lands  by  Insuflldent  opening  in  road- 
bed, evidence  Md  sufficient  to  go  to  the  jury. 
— McGarrah  v.  Sontliem  B,7.  Oo.  In  MiaslB- 
slppi,  79  So.  180. 

WEAPONS. 

See  Criminsl  Law.  ^»706;  Indictment  and  In- 
formation, 9=>167. 

«=»I0  (Ala.App.)  Acts  1909.  p.  258,  |  2,  de- 
claring it  imlawful  for  any  person  to  carry  a 
pistol  about  his  person  on  premises  not  bis  own 
or  imder  hie  control,  with  a  proviso  in  favor 
of  specific  officers,  applies  only  to  a  pistol  not 
concealed.— Little  v.  State.  79  So.  397. 
^=3)3  (Ala.App^  The  apprehended  attack 
within  Acts  1900,  p.  258,  |  4,  authorising  the 
showing  in  mitigation  or  justiflcation  of  car- 
rying a  concealed  pi8t<rf,  of  good  reason  to  ap- 
prehend an  attack,  must  be  from  a  specific 
source  or  person,  and  does  not  relate  to  ordi- 
nary perils  incident  to  discbarge  of  one's  duty, 
—tittle  T.  State,  79  So.  397. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  heading,  4=b8;  Trusts 
«=»66. 

nr.  BEQUISITES  AND  VAIJDITT. 

<A)  Hatave  and  BsMBtlals  ot  Teatamenta- 
rjr  DlspOBltiona. 

«»8)  (Miss.)  A  will,  bequeathing  all  testa- 
tor's property  to  his  wife  for  the  benefit  of 
herself  and  children  in  the  manner  understood 
between  herself  and  testator,  bequeathed  the 
property  to  her  either  in  fee  simple  or  in 
trust,  and  vested  title  in  her  either  absolutely 
or  as  trustee,  and  In  either  case  was  valid.— 
Bond  T.  Dukate,  79  So.  86. 
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(B>  Porm  Mid  Cfratt««4B  of  InatrvmeBts. 

«=3l04  (Ala.)  ConditioD  Bubsequent  that  wife 
to  whom  was  devised  a  life  estate  should  have 
right  to  divest  devisees  of  remainders  in  fee, 
if  they  should  not  "treat  her  right  during  her 
life,"  was  not  void  for  uncertainty;  uncertain- 
ty affecting  only  ascertainment  of  exigtence  of 
conditions  Bubsequent,— Stewart  v.  Morris,  79 
So.  579. 

«»I06  (Ala.)  Will  devising  realty,  first  to  G. 
and  P.  40  acres  of  land,  second,  balance  to.be 
sold  and  after  paying  debts,  etc,  balance  to  be 
divided  equally  among  heirs  of.  etc.,  was  not 
void  for  uncertainty,  but  gave  G.  and  P.  right 
to  select  from  tract,  so  that  second  clause  was 
also  valid,  although  tract  was  not  described.— 
Prater  t.  Hnghston,  79  So.  664. 

P&OBATB.  ESTABUSHMENT, 
AND  ANmntJEEHT. 

(B)' Actions  to  BstahlUb  or  Determlae 
Vmlldlty  In  QeKorml. 

«=»225  (La.)  An  order  for  registry  and  ezeca- 
tion  of  a  will,  made  in  the  common  as  dis- 
tinguished from  the  solemn  form  of  probate,  is 
merely  preliminary,  and  a  direct  actitm  to  an- 
nul it  need  not  be  brought  as  a  condition  pre- 
cedent to  a  suit  in  the  same  court  attacking  the 
validity  of  a  particular  dispositioo.— SacceMion 
of  Manion,  79  So.  409. 

(F)  Parties  and  Process  or  Nottoe. 

®=»267  (La.)  The  legatees  named  in  a  will  are 
necessary  parties  to  a  proceeding  to  have  the 
will  declared  void. — Succession  of  McMahon, 
79  So.  175. 

VI.  OONSTBUCTION. 
(A)  General  Rales. 

^=9439  (Ala.)  Wills  are  liberally  construed  bo 
as  to  effectuate  intention  of  testator,  and  must 
receive  greater  liberality  of  construction  than 
is  to  be  given  ordinary  leiial  instruments. — Pra< 
ter  V.  Hughston.  79  So.  564. 
4=s9455  (Ala.)  The  court  must  give  the  words 
in  the  will  the  constmctlon  placed  thereon  by 
the  testator  in  tbe  context  in  which  be  uses  it, 
having  due  regard  for  the  general  scheme  of 
the  will.— Gunter  v.  Townsend.  79  So.  S44. 
^»47l  (Ala.)  Tbe  general  and  primary  inter- 
est of  the  testator  evidenced  by  the  whole  will 
must  be  given  effect  over  any  apparent  repug- 
nancy that  may  tend  to  be  diBclosed  by  a  spe- 
cial or  secondary  interest  to  the  contrary. — 
Gunter  v.  Townsend,  79  So.  644. 

If  there  ia  an  irreconcilable  conflict  between 
two  items  of  a  will,  the  latter  must  prevail, 
when  its  provision  is  consonant  with  testator's 
general  or  primary  intent,  and  consistent  with 
bis  general  scheme  exhibited  by  the  whole  will. 
-Id. 

^»476  (La.)  Codicils  having  been  freed  from 
the  rpstrictions  under  the  dednition  contained  in 
the  Code  of  1S08,  art.  83.  are  not  different  from 
the  codicils  which  are  elsewhere  known  and  de- 
fined as  "an  addition  or  qualificatlt»i  to  a  will 
and  a  part  of  tbe  will."— SuccesBion  of  Manion, 
79  So.  409. 

(D)  DoMriwtloa  of  Propartr* 

4=3585(1)  Q~A.)  Where  testator  leaves  dispos- 
able part  of  estate  to  particular  heir,  his  dec- 
laration that  he  does  not  intend  such  "extra 
portion"  to  compensate  the  legatee  for  services 
as  executor  fixes  status  of  iesary  as  an  extra 
portion,  not  intended  to  be  collated.— Succes- 
sion of  Manion,  79  So.  409. 

(B)  Katare  of  Estaten  and  Interests  Cre- 
ated. 

«=>600(2)  (Ala.)  A  deviBe,  directing  "that  my 
wife,  as  long  as  she  remains  single,  and  my 
three  children,  shall  share  and  share  alike" 
the  property,  or  the  proceeds,  or  income  there- 
of, with  power  of  sale  for  the  maintenance  of 


the  wife  and  children,  vested  a  three-fourths 
interest  in  the  children,  and  conferred  on  them 
the  remainder  after  the  marriage  or  death  of 
the  widow  in  tbe  other  fourth,  all  subject  to 
tbe  power  of  sale. — Hardeman  t.  Haideman, 
79  So.  366. 

«=>6I4(1)  (Ala.)  A  devise,  "I  will  and  direct 
that  my  wife,  as  long  as  she  remains  single,  and 
my  three  children,  snail  share  and  share  alike," 
gave  the  wife  a  one-fourth  interest  for  the 
term  of  her  widowhood,  with  remainder  to  the 
children,  and  gave  children  a  three-fourths  vest- 
ed intercst^Hardeman  v.  Hardeman,  79  So. 
866. 

<^6I6(1)  (Ala.)  The  express  request  of  an 
estate  for  life  negatives  the  intent  to  give  the 
entire  fee.  converting  a  superadded  ri^ht  of 
dispoBition  into  a  mere  power,  and  denying  tbe 
right  of  property  therein. — Gunter  v.  Town- 
send,  79  So.  644. 

<&=>6I6(6)  (Ala.)  Wm  giving  life  esUte  to 
wife  with  remainder  to  others,  wife  to  have 
privilege  of  changing  remainder  interests  upon 
certain  conditions,  conferred  no  absolute  power 
of  disposition  upon  wtfe,  within  Code  1907,  U 
8423-8426,  as  to  particular  estate  being  chang- 
ed to  fee  by  giving  owner  an  absolute  power  of 
di^iosltion. — Stewart  v,  Morris,  79  So.  579. 

A  will  devising  testator's  wife  property  to  be 
used  for  her  Biistenanee  and  comxort  dnnnx  her 
Hfe  and  giving  what  ts  left  to  others,  tbe  wife 
to  have  privilege  of  changing  devises  to  remain- 
dermen upon  happening  of  certain  contingen- 
cies, gave  her  a  life  estate  only,  and  with  re- 
spect to  remainders  a  power  to  divest  and  sub- 
stitute another  or  others  as  beneficiary  or  ben- 
eficiaries upon  happening  of  contingency  apeci- 
fied.-Id. 

(F)  Toatad  ar  Oontlaseat  ■■taiaa  aa4  la* 

tarests. 

«=s>630(S)  (Ala.)  Under  will  devising  to  testa- 
tor's wife  property  to  be  used  for  her  suste- 
nance and  comfort  during  her  life  and  giving 
what  is  left  to  others,  the  wife  to  have  privilege 
of  changing  devises  to  remaindermen  upon  cer- 
tain contingencies,  devisees  of  remainder  upon 
death  of  testator  become  vested  with  remain- 
ders in  fee,  subject  to  conditions  subsequent 
that  wife  should  have  privilege  of  ipafcing 
change.— Stewart  v.  Morris,  79  So.  579. 

(O)  ComAltlaM  ttn«  Reatrlaflaas. 

<S=»649  (La.)  Civ.  Code,  art.  1800.  aothorisinc 
testator  to  order  that  bequests  shall  not  be 
divided  within  a  maximum  period  of  five  years, 
can  have  no  application  to  legitime  of  forced 
heirs,  as  the  paramount  title  comes  from  the 
law,  and  a  bequest  is  merely  an  acquieaomce  in 
that  which  the  law  wdalns.— Snccesilon  of 
Manion,  79  So.  409. 

(ID  Bstatea  la  Troat  and  Fowera. 

®=»682(2)  (Ala.)  Under  provision  of  will  giv- 
ing certain  property  to  trustees  for  a  son,  with 
provision  for  the  residue  on  the  event  of  his 
death  without  children,  or  leaving  children,  and 
Cor  use  in  case  of  sickness,  etc.,  held,  that  the 
son  took  only  a  life  estate,  with  remainders 
over.— Gunter  v.  Townsend,  79  So.  644. 
4i=3G88  (Miss.)  Where  an  intention  to  create 
a  testamentary  trust  was  not  carried  out  by 
sufficiently  indicating  the  benr-ficinries,  the  trus- 
tee holds  the  property  for  those  on  whom  the 
law  casta  It,  and  the  ^ft  takes  effect  as  to  the 
legal  iutereata,  but  fails  as  to  tbe  b^eScial  in- 
tcresta.- Bond  v.  Dukate.  79  So.  88. 

CD  Actions  «o  Construe  Wllla. 

«=»697(1)  (Ala.)  Remainderman  or  benefici- 
ary of  a  trust  seeking  to  maintain  bill  to  pro- 
tect property  should  at  least  have  a  vested  in- 
terest in  trust  fund,  though  right  of  enjoyment 
is  postponed,  and  a  contingent  remainderman 
would  not  be  a  proper  party  plaintilE  in  suit  af- 
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fecting  preBcnt  ownership  of  property.— Qnnter 
V.  TowQsend,  79  So.  B44. 

«=a697<3)  (Ala.)  A  suit  for  constractioD  of  a 
will  may  aometimes  be  broosbt  by  an  executor 
or  teetamentary  trustee  to  protec't  themselTes, 
and  to  have  proper  instrucuoDB  ae  to  the  cze- 
cntioD  of  the  trast— Gunter  T,  Townseftdt  79 
Ho.  044. 

WITNESSES. 

See  Constitutional  Law.  «S9250.  448,  47S.  742, 
1036,  1153:  Depoedtlons ;  Evidence ;  New 
Trial,  ^106. 

X.  ATTEin)iAno&  FBOouonoH  or 
noomsxHWu,  and  ook. 
penaStioit. 

«=>2(1)  (ria.)  An  insoIveDt  defendant  most 
make  affidavit  as  to  what  be  expects  to  prove  by 
hia  witnomee,  in  order  that  they  nay  be  nib- 
piBiiaed^^Bailey  t.  State,  79  So.  730^ 

m.  EXABONATIOir. 
(A)  Talclmc  Tcatlmtmr  Qaaaral. 

4s»236(4)  (Ala.App.)  In  prosecution  for  rob- 
bery, trial  conrtfs  refusal  to  permit  to  be  ask- 
ed a  witness  a  question  as  to  what  business 
defendant  was  in  after  he  fled,  was  proper, 
questi()D  being  indefinite,  and  answer  sought, 
as  stated  by  defendant  after  ruling,  being  like- 
wise indefinite.— Brewer  v.  State,  79  So.  190. 
4»237(1)  (Ala.)  In  action  for  death  under 
locomotive,  qaestion,  addressed  to  the  engineer, 
whether  he  saw  deceased '  stop  in  front  of  the 
engine,  was  relevant  and  material  and  did  not 
assume  that  deceased  stopped  in  front  of  en- 
gine—Porter V.  Louisville  &  N.  R.  Co.,  79  So. 
60S. 

^=>240(1)  (Fla.)  In  examining  a  witness  as 
to  a  dying  declaration,  it  is  improper  to  lead 
the  witness  and  suggest  a  thought,  and  may  be 
reversible  error  when  witness  ascribes  the  sug- 
gested thought  to  the  deceased  and  undertakes 
to  dothe  ft  in  his  own  langaaga.— Ward  t. 
State,  79  So.  609. 

(B)  Croas-KxamlauktlttM  aad  Bv-axanlna- 

«s»270(2)  (Ala.)  Where  witness  was  testify- 
ing for  plaintiff  for  the  first  time  at  the  second 
trial,  question  on  cross-examination,  how  plain- 
tiff found  oat  the  witness  knew  anything  abont 
the  acrident,  was  within  the  discretionarv  lati- 
tude of  cross-examination  allowed  upon  unma- 
terial  matters.— Porter  t,  LoalarlUe  A  N.  R. 
Co.,  7»  So.  605. 

4=o277(S)  (AlaJlpp.)  In  prosecution  for  as- 
sault with  intent  to  ravish,  it  was  error  to  per- 
mit state  to  show,  on  cross-examination  oi  de- 
fendant, that  he  had  beep  twice  married  and 
the  homes  of  his  wives;  such  evidence  being 
immaterial  and  irrelevant. — Bamett  v.  State, 
79  So.  676. 

^=»280  (Ala.App.)  Question  asked  accused  on 
crOBS-examiDahon.  "Don't  you  know  you  did 
not  have  a  cent  of  money  in  your  pocket,  and 
that  yon  have  sworn  falsely  when  you  say  you 
had  $8?"  is  subject  to  criticism,  in  that  all  wit- 
nesses should  be  treated  with  proper  respect- 
May  V.  State,  79  So.  677. 

XT.  OBEDIBIUTT,  USSVACHXEWS, 
OOiraBADlOTXOH.  ANB  OOA- 
BOBORATIOH. 
(A>  Im  Ctonerml. 

^=3330(1)  <Ala.App.)  State's  witness  having 
more  than  once  testified  in  her  cross-examina- 
tion that  she  was  scared  and  did  not  remember 
the  details  of  the  difficulty  or  exact  location 
of  wagon  or  parties,  objection  was  properly 
sustained  to  questions  as  to  whether  lapse  of 
memory  was  the  result  of  fright— Kuhn  v. 
State,  79  So.  394. 


(B)  Charafltev  and  Ooadnet  mt  Wltaeaa. 

«=>336  (Ala.)  Plaintiff,  having  testified  in  his 
own  behalf,  was  subject  to  impeachment  by 
testimony  as  to  his  general  reputation. — Love- 
less V.  Hardy,  79  So.  37. 

«S3337(1)  (AIa.App.)  In  a  criminal  case  there 
was  no  error  in  permitting  testimony  impeach- 
ing the  character  of  defendant,  where  he  had 
alrsady  testified  in  the  case.— May  t.  State,  79 

So.  en. 

(C)  Intereat  and  Bias  of  Wltnes*. 

«s>37(Hl)  (Ala.App.)  Where  the  defendant  is 
charged  with  adultery  with  the  wife  of  the 
prosecuting  witness,  and  the  facts  proven  are 
not  inconsistent  with  defendant's  innocence, 
evidence  that  the  prosecutor  had  written  to  bis 
vrife,  after  their  separation,  professing  his  love 
and  a  desire  to  get  her  back,  is  adnusslble  to 
show  bias.— Huskey  v.  State,  79  So.  159. 
^9376  (Ala.Api>.)  Where  state  witness  testifi- 
ed on  cross-examination  that  his  feelings  toward 
defendant  were  good  and  that  he  bad  come  all 
the  way  from  another  state  to  testify,  it  was 
proper  for  witness,  on  redirect  examination,  to 
testify  that  he  had  been  subpoenaed;  such  evi- 
dence being  admissible  to  rebut  the  proposition 
of  undue  feelings  and  interest  against  defendant 
on  his  part— Crawly  v.  State,  79  So.  804. 

tD)  Inoonslsteat   Statvmeats  br  Wltaaa*. 

«=>379(D  (Ala.)  A  prisoner  could  testify  as 
to  a  conversation  betweui  two  other  prisoners, 
aoctued  tiie  crime  in  question,  upon  the 
trial  of  one  ol  them,  to  reflect  light  upon  the 
truth  of  statemente  made  bv  the  other  while  a 
witness  for  defendant— Sanders  t.  State^  79  So. 
375 

«=9379(11)  (Ala.)  Tn  action  for  death  under  lo- 
comotive, a  written  statement,  made  immedi- 
ately after  the  accident  by  one  of  claimant's 
witnesses,  which  involved  him  in  material  con- 
tradictions, was  admissible.— Porter  v.  Louis- 
ville &  N.  R.  Co.,  79  So.  605. 
«=>388(5)  (Ala.)  In  servant's  action  for  inju- 
ries, plaintiff's  question  to  foreman  whether  be 
had  not  stated  that  same  gear  caught  his 
sweater,  designed  to  elicit  testimony  warrant- 
ing introduction  ot  evidence  contradictory  of 
foreman,  who  had  testified  sweater  bad  been 
caught  some  time  before  in  making  different 
repair,  was  proper.— W.  T.  Smith  Ijnn.ber  Co. 
T.  McLain,  79  So.  370. 

4C=3392(1)  (Ala.)  In  action  for  death  under  lo- 
comotive, written  statement,  made  immediately 
after  the  accident  by  one  ot  plaintitTs  witness- 
es, tliat  the  engineer  could  not  have  seen  de- 
ceased, was  admissible  to  contradict  the  wit- 
ness.—Porter  T.  LouisviUe  &  N.  JL  Co.,  79  So. 
606. 

(B>  c;*Btraaiotlm   aad   Oorrabarattom  at 
WltnesB. 

^s»405  (2)  (Ala.)  No  reversible  error  was  com- 
mitted in  excluding  evidence  which  contradict- 
ed plaintiff  on  an  immaterial  matter.— Ijoveless 
V.  Hardy,  79  So.  37. 

«=»406  (Ala.)  Where  the  unmarried  daughter 

of  defendant  testified  that  she  informed  her 
father  nbortly  before  the  killing  that  she  was 
pregnant  by  deceased,  and  further  testified,  that 
she  had  had  sexual  intercourse  with  no  other 
men  than  deceased,  evidence  of  a  physician  that 
he  had  treated  tiie  daughter  for  gonorrhea  prior 
to  the  first  act  ot  intimacy  with  deceased  was 
ftdmiesible  to  contradict  her  testimony.— Evans 
V.  State,  79  So.  240. 

WORDS  AND  PHRASES. 

"Abuse.'.'— Miller  T.  State  (Ala.  App.)  79  So. 
814. 

"Anguish."— Western  Union  Telegr^h  Co.  t. 

Stewart  (Ala.  App.)  79  So.  200. 
"Annoyance.  —Western  Union  Telegraph  Co. 

T.  Stewart  (Ala.  App.)  79  So.  200.^^1^ 
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"ABsauIt"— Bailey  t.  State  (Fla.)  TO  So.  63». 
"Block."— City  of  Mobile  v.  Chtpman  (Ala.)  79 
So.  568. 

"Bona   lide   purchaBer." — Davies   t.  Shnpson 

(Ala.)  79  So.  48. 
"BusinesB."'— Braxton       City  of  Selma  (Ala. 

App.)  79  So.  iSO. 
"CaBe."— First  Nat.  Bank  t.  Watterg  (Ala.) 

79  So.  242. 
"Charge."— Es  parte  Bhodea  (Ala.)  79  So.  402. 
"Charging  lien.*— Hale  v.  Tjaon  (Ala.)  79  So. 

499. 

"Codicil."— Succession  of  M anion  (La.)  79  So. 
409. 

"Color  of  title."— McCay  t.  Parks  (Ala.)  79 
So.  119. 

"C!anventional  subrogation." — Forman  v.  First 

Nat.  Bank  (Fla.)  79  So.  742. 
"Corporation."— B<ril>ert8on  v.  Thomas  (JKss.)  79 

So.  289. 

"County  funda."— Robertson  t.  People's  Bank 
&  l^ust  Co.  (MiBsO  79  So.  827. 

"Court  of  record."— Franklin  County  T.  Blch- 
ardsnn  (La.)  79  So.  384. 

"Cumulative  evidence." — Fries  v.  Acme  White 
Lpud  &  Color  Works  (Ala.)  79  So.  45. 

"Dedication." — City  of  Birmingham  v.  (Sraham 
(Ala.)  79  So.  574. 

"Doing  business."- Union  Tank  Line  Co.  v.  Day 
(I^.)  79  So.  334. 

"DrainuM  district  funds."— Robertson  v.  Peo- 
ple's Bank  &  Trust  Co.  (Miss.)  79  So.  827. 

"Each  business."- State  ex  rel.  Ouillot  v.  Cen- 
tral Bank  &  Trust  Co.  (La.)  79  So.  857. 

"Embezalement."— Cephus  v.  State  (Ala.  App.) 
79  So.  197. 

"Employ^  in  a  county  office."— Crane  v.  State 

(Fla.)  79  So.  806. 
"Ekitimate  "— Kenan,  McKay  &  Spier  t.  Home 

Fertilizer  &  Cotton  Oil  Co.  (Ala.)  79  So. 

367. 

"False  pretenses."— Clifton  v.  State  (Fla.)  79 
So.  f07. 

"Fellow    servant." — Msson    v.    New  Orleans 

Terminal  Co.  (La.)  79  So.  26. 
"Free  pass."— Coco  v.  Odon  (La.)  79  So.  287. 
"Good  title."— Boylan  v.  Wilson  (Ala.)  79  So. 

364. 

"Governmental  power."- State  t.  Duval  County 

(11a.)  79  So.  602. 
"Harassment."— Western  Union  Telegraph  Co. 

T.  Stewart  (Ala.  App.)  79  So.  200. 
"Inconvenience."— Western    Union  Telegraph 

Co.  V.  Stewart  (Ala.  Anp.)  79  So.  200. 
"Incurring  debt"— J.  B.  McCrary  Co.  t.  Town 

of  Brantley  (Ala.)  79  So.  602. 
"Incorporeal  hereditaments."— Dlsaton  T.  Board 

of  Trustees  of  Internal  Iraprorement  Fund 

of  Florida  (Fla.)  70  So.  296. 
"Insurance  contract." — IlliQoia  Sure^  Co.  T. 

Donaldson  (Ala.)  79  So.  667. 
"JudEment."— RuBsell  v.  State  (Ala.)  79  So. 

359. 

"Just  and  reasonable  rate." — Alexandria  &  W. 
Ry.  Co.  V.  Railrond  CommlsBlon  of  Louisi- 
ana <La.)  79  So.  863. 

"Justifiable  homicide."— Ward  v.  SUte  (Fla.) 
79  So.  699. 

"Lapse."— Travelers'  Ins.  Co.  v.  Lazenby  (Ala. 

App.)  79  So.  630. 
"Laches." — Brown  t.  Alexander  (Miss.)  79  So. 

842. 

'^gislatlve  authority."- State  t.  Duval  Coun- 
ty (Fla.)  79  So.  692. 

"Lefrislative  powers."- State  T.  DdtbI  County 
(Fla.)  79  So.  602. 

"License." — State  ex  rcl.  Ouillot  v.  Central 
Bank  &  Trust  Co.  (La.)  79  So.  857. 

••Maintain."- Florida  East  Coast  Ry.  Co.  t. 
City  of  Miami  (Fla.)  79  So.  682. 

"MultifariousncBB."  —  Woodley  V.  Woodley 
(Ala.)  79  So.  J34. 

"Municipality." — Rolwrtson  v.  Thomas  (Miss.) 
79  So.  289. 

"Murder."— Ward  T.  Stat*  (Fla.)  79  So.  600. 


"Netrligence."— (^rgia,  F.  &  A.  By.  Go.  t.  Cox 

(Fla.)  79  So.  276. 
"Nonrendence."— Bank  of  Hattiesburg  v.  Mf»l- 

lere  (MiesO  79  Bo.  87. 
"Nuisance."— dtr  of  Selma  T.  JooM  (Ate.)  79 

So.  476. 

"Operate."— Florida  East  Coast  Ry.   Co.  v. 

City  of  Miami  (Fla.)  70  So.  682. 
"Ordinary  care."— White  Swan  Laundry  Co.  t. 

Wchrhan  (Ala.)  79  So.  479. 
"Owner  or  any  person  interested  personally." 

—Richards  t.  Nylka  Land  Co.  (La.)  79  So. 

208. 

"Part  of  the  county." — Robertson  v.  Thomas 

(Miss.)  79  So.  289. 
"Perpetually."- Mobile  Electric  Ca  t.  City  of 

Mobile  (Ala.)  79  So.  89. 
"Person."— Robertson     t.     Monroe  County 

(MiBS.)  70  So.  134. 
'Pledge.'*— n^velers'  Ins.  Co.  T.  Laienby  (Ala. 

App.)  79  So.  630. 
"Prescribe."— Philps  v.  Guy  Drilling  Co.  (La.) 

79  So.  549. 

"Prescription."— Harang  t.  Golden  Ranch  Land 

&  Drainage  Go.  (Tdi)  79  So.  76^. 
"PrevioQS  ofaaste  character."— Dallas  t.  State 

(Fla.)  79  So.  690. 
"Private  nuisance."— 01^  of  Selma  T.  Jones 

(Ala.)  79  So.  476. 
"Privity."— IMnkins  T.  Latham  (Ala.)  70  So. 

493 ;    Harang  v.  Oolden  Ranch  Ijind  A 

Drainage  Co.  (I.a.l  79  So.  768, 
"Privy."— Dinkina  v.  Latham  (Ala.)  79  So.  493. 
"Process;"— Hemdon  v.  Wakefield-Moore  Realty 

Co.  (La.)  70  So.  318. 
"Promissory  note.**--DaTles  r.  Simpaon  (Ala.) 

79  So.  48. 

•fProperty."— Patterson  T.  Holmes  (Ala.)  79 

So.  581. 

"Proper^  right"— Osbom  T.  City  of  Shreve- 

port  (La.)  70  So.  042. 
"Property  subject  to  private  ownership."— Ex 

parte  Francis  (Fla.)  79  So.  753. 
"Public   corporation."— RoberUon  v.  Monroe 

County  (Miss.)  79  So.  184. 
"Public  nuisance."— City   of  Selma  t.  Jones 

(Ala.)  79  So.  476. 
"Public  service  corporation." — Mobile  Electric 

Co.  T.  Ct»  of  Mobile  (Ala.)  79  So.  39. 
"Put  in."— Florida  Eaat  Coast  By.  Go.  t.  Cltj 

of  Miami  (Fla.)  79  So.  682. 
"Rea8<mable  prudence."— White  Swan  Laundrj 

Co.  V.  Wehrhan  (Ala.)  79  So.  479. 
"Rendered."— Simpson  v.  Boykin  (Miss.)  79  So. 

852. 

"Reside."— Bank  of  Hattiesburg  t.  MoUere 
(Miss.)  70  So.  87.  „ 

"Retaining  lien."— Hale  t.  Tyson  (AJa.)  79  So. 
490. 

"Right  of  way."— Louisiana  Sulphor  Mining  Co. 

T.  BrimstMie  R.  &  Canal  Co.  (La.)  79  So.  321. 
"Separate  ofFense."— Belser  v.  State  (Ala.  App.) 

70  So.  20D. 

"Simulated  contract"— Hibernla  Bank  &  Trust 
Co.  T.  Louisiana  Ave.  Realty  Co.  (La.>  79  So. 
564. 

"Square."- City  of  Mobile  v.  Chapman  (Ala.) 

79  So.  506. 

"Stipulate."— Burt  t.  Brasbeara  QtlissO  79  So. 

182. 

"Tax."— Ex  parte  City  of  Binningjiam  (Ala.) 

79  So.  113. 

"Third  poosessor."— New  Orlenns  Land  C-o.  v. 

Southern  States  Fair-Pan-American  ExiMsi- 

tion  Co.  (IM.)  79  So.  625. 
"Undue  influence."- Frederick  t.  Hartley  (Ala.) 

79  So.  381. 

"Unreasonable  sdsnre."— Ex  parte  Rhodes  (Ala.) 
79  So.  462. 

"Vacancy."- State  T.  Crawford  (Fla.)  70  So. 

875. 

"■\'alue."— Davies  v.  Simpson  (Ala.)  79  So.  4S. 
"Volunteer."— Forman  v.  First  Nat  Bank  (Fla.) 
79  So.  742. 

"Waiver."— Jonas  v.  City  of  West  Palm  Beach 
(Fla.)  70  So.  43a  ^  . 
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WORK  AND  LABOR. 

4s»l4(2)  (MiBi.)  A  contractor  failing  to  per- 
form hu  contract  to  bnilcl  a  houn  can  recover 
thB  nine  of  materiale  used  and  labor  expend- 
ed b7  him  only  if  his  failure  wai  the  result 
of  the  owner's  prior  breach  of  the  contract — 
Bobinson  ▼.  De  Look,  79  So.  90. 

WORKMENS'  COMPENSATION  ACT. 

Sm  Maiater  and  Swrant,  «s»348-40a 


WRIT  OF  ERROR. 

See  ^pcal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Exeeatlon;  Gar- 
nishment; Habeas  Corpua;  Injunction; 
Mandamus;  Process;  ProuUtion;  Quo  War- 
ranto; Seqnestration. 
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